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PREFACE. 

rp  hK  publication  of  the  American  Decisions  and  American  Beports 
•^  made  a  new  epoch  in  the  use  of  judicial  precedents  in  this  coun- 
try. It  placed  within  the  reach  of  a  large  number  of  the  ablest 
lawyers  the  most  valuable  decisions  of  all  the  courts  of  last  resort 
throughout  the  nation.  It  enabled  the  courts  of  each  state  to  know 
more  fully  what  had  been  decided  in  other  states,  and  it  has  tended 
strongly  toward  uniformity  of  law  throughout  the  nation  and  to  pre- 
vent the  growth  of  local  peculiarities  and  provincialism  in  different 
jurisdictions.  It  is  not  easy  to  realize  how  great  has  been  the  influ- 
ence of  the  widespread  use  of  these  leading  and  representative  deci- 
sions of  all  the  highest  courts  upon  the  judges  and  lawyers  in  every 
state.  Persistent  and  earnest  efforts  have  been  made  in  recent  years 
to  secure  a  greater  uniformity  of  law  throughout  the  nation.  But, 
while  the  effect  of  the  publication  of  leading  cases  from  all  jurisdic- 
tions in  bringing  all  jurisdictions  toward  harmony  of  decision  may 
not  have  been  much  noticed,  that  has  doubtless  been  more  potent  in 
this  direction  than  all  other  influences  combined. 

The  lapse  of  time  since  the  publication  of  the  American  Decisions 
and  Reports  has  brought  about  the  necessity  of  supplementing  them 
in  some  effective  way  to  show  the  relation  of  those  decisions  and  the 
annotations  upon  them  to  more  recent  authorities.  For  that  purpose, 
these  IN'otes  on  those  reports  have  been  prepared.  They  are  made  on 
substantially  the  same  lines  as  the  Notes  on  the  U.  S.  Supreme 
Court  Reports,  which  have  proved  exceptionally  valuable  and  satis- 
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factory  to  the  profession,  and  which  were  followed  in  most  respects  in 
preparing  the  L.R.A.  Cases  as  Authorities. 

The  plan  of  the  work  is  to  trace  each  case  in  these  reports  through 
all  the  later  decisions  that  may  have  followed  it  as  a  precedent  or 
in  any  way  discussed  or  considered  it.  Thus,  all  the  cases  that  have 
made  an  application  or  development  of  the  decision,  that  have 
strengthened  it,  limited  it,  or  in  any  way  cited  it,  are  brought  to- 
gether, and  the  entire  judicial  history  of  the  case  in  the  light  of  the 
later  decisions  is  presented.  It  is  obvious  that  the  value  of  a  case 
is  greatly  extended  as  its  history  and  development  by  later  decisions 
increase.  The  enormous  extent  of  the  influence  of  these  American 
Decisions  and  Reports  upon  the  courts  since  their  publication  is  indi- 
cated by  the  fact  that  the  courts  have  cited  them  as  precedents  nearly, 
if  not  quite,  a  half  million  times.  The  history  of  one  of  these  cases 
often  becomes,  therefore,  in  itself  a  summary  of  the  law  on  the  ques- 
tion involved.  With  every  case  in  these  reports  we  have  therefore 
presented  a  statement  of  every  decision  that  has  referred  to  it,  giving 
succinctly  the  effect  of  such  later  decision.  These  condensed  state- 
ments of  later  cases  are  carefully  analyzed  and  grouped  according  to 
the  points  or  phases  of  the  subject  touched  upon,  and  these  are  indi- 
cated by  headings  of  heavy-faced  type,  which  will  quickly  catch  the 
attention.  If  the  case  is  cited  to  distinguish  it,  disapprove  it,  or 
overrule  it,  such  fact  is  clearly  noted. 
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NOTES 

ON  THE 

AMBRIOAN  DECISIONS. 

CASES  IN  1  AM.   UEO. 


1  AM.  DEC.   1,  HAXIiON  T.  THAYER,  QUIXOY   (MASS.)    99. 
Ownership  of  wife's  personalty. 

Cited  in  Nolin  ▼.  Pearson,  191  Mass.  283,  114  A.  S.  R.  605,  4  L.R.A.(N.S.) 
643,  77  N.  £.  890,  to  point  that  on  marriage  husband  took  leviable  ownership 
of  wife's  personalty. 

Cited  in  reference  note  in  67  A.  D.  579,  as  to  when  husband's  creditors  may 
proceed  against  wife's  personal  estate. 

Cited  in  note  in  29  A.  D.  47,  on  husband's  interest  in  wife's  chattels  and  choses 
in  action. 

1  AM.  DEC.  t,  PATESHAIili  T.  APTHORP,  QUINCY  (MASS.)    179. 
Payment  by  note. 

ated  in  reference  notes  in  1  A.  D.  180;  4  A.  D.  328;  10  A.  D.  685,— on 
payment  by  note;  42  A.  D.  383,  on  effect  of  accepting  note  for  pre-existing  debt; 
27  A.  D.  192;  24  A.  D.  640, — as  to  when  note  given  by  debtor  or  third  person 
operates  as  payment. 

Cited  in  note  in  37  A.  D.  48,  on  extinguishment  of  debt  by  note  or  order. 
—  Note  by  partner. 

(}ited  in  reference  notes  in  31  A.  D.  623,  on  note  of  one  member  of  partnership; 
16  A.  D.  372,  on  effect  of  partner's  note  for  firm  debt ;  7  A.  D.  330,  on  discharge 
of  partnership  debt  by  creditor  taking  individual  note  of  partner. 

Cited  in  note  in  15  L.R.A.(N.S.)  1020,  on  note  or  other  commercial  paper  of 
individual  partner  as  payment  of  firm  debt  which  he  had  not  previously  assumed. 

1  AM.  DEO.  •,  APTHORP  T.  SHEPARD,  QUINCY  (BfASS.)   S98. 
Payment  by  note. 

Cited  in  reference  notes  in  4  A.  D.  328,  on  payment  by  note;  42  A.  D.  383,  on 
presumption  as  to  agreement  that  note  was  received  as  payment;  24  A.  D.  640: 
27  A.  D.  192,— as  to  when  note  given  by  a  debtor  or  third  person  operates  as  pay- 
ment 

CHted  in  notes  in  37  A.  D.  48,  on  extinguishment  of  debt  by  note  or  order;  1  A.  D. 
4,  on  partner's  note  for  firm  debt. 
Am.  Dec.  Vol.  I. — 1. 
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1  AM.  DBC.  8,  HORSFORD  t.  WRIGHT,  KIRBY,  S. 
Measure  of  damages  for  brea<di  of  coTenant. 

Cited  in  reference  notes  in  2  A.  D.  268;  6  A.  D.  593;  8  A.  D.  282;  0  A.  D.  49,— 
on  measure  of  damages  for  breach  of  covenant  in  deed;  3  A.  D.  66;  4  A.  D.  243; 

13  A.  D.  69;  17  A.  D.  590;  36  A.  D.  94;  39  A.  D.  597, — on  measure  of  damages  for 
breach  of  covenant  of  seisin;  1  A.  D.  705;  3  A.  D.  185;  6  A.  D.  545;  6  A.  D.  645; 

14  A.  D.  54;  16  A.  D.  108;  17  A.  D.  788;  19  A.  D.  151;  22  A.  D.  784;  36  A.  D.  94; 
40  A.  D.  632 ;  64  A.  D.  315,— on  measure  of  damages  for  breach  of  warranty  of  title 
to  land;  49  A.  8.  R.  823,  on  damages  for  partial  eviction  constituting  partial 
breach  of  warranty;  49  A.  D.  447,  on  necessity  for  eviction  to  maintenance  of 
action  for  breach  of  covenant  of  warranty;  24  A.  8.  R.  267,  on  measure  of  damages 
for  breach  of  waranty  of  title. 

Cited  in  note  in  99  A.  D.  73,  on  measure  of  damages  for  breach  of  covenant 
of  seisin  or  good  right  to  convey. 

1  AM.  DEO.  10,  BE:ERS  t.  STRONG,  KIRBY,  12. 
Actionable  nature  of  words. 

Cited  in  reference  notes  in  1  A.  D.  555,  on  what  words  are  actionable;  1  A.  D. 
260,  on  purpose  of  innuendo  in  action  for  slander. 

1  AM.  DEO.  11,  BRADLEY  T.  BLODGET,  KIRBY,  SS. 

Parol  evidence  to  contradict  written  instrument  as  to  consideration. 

Cited  in  Bladen  v.  Wells,  30  Md.  77,  holding  that  contradiction  of  an  expressed 
consideration  by  parol  is  inadmissible;  Rogers  v.  Atkinson,  1  Ga.  12,  to  the 
point  that  parol  evidence  of  the  consideration  is  inadmissible  as  contradictory  of 
the  deed,  when  it  states  a  consideration,  and  does  not  express  ''divers  other  con- 
siderations." 

Cited  in  reference  note  in  2  A.  D.  50,  on  admissibility  of  parol  agreement, 
contemporaneous  with  sale  of  land,  that  purchaser  will  pay  for  excess  acreage. 

Distinguished  in  Belden  v.  Seymour,  8  Conn.  304,  21  A.  D.  661,  holding  that  a 
larger  consideration  may  be  proved  orally. 
Parol  agreement  to  repay  purchaser  for  deficiency  In  acreage  sold. 

Cited  in  Howes  v.  Barker,  3  Johns.  506,  3  A.  D.  526,  refusing  to  admit  an  agree* 
ment  in  parol  that  the  price  should  be  according  to  a  survey  to  be  made. 

Cited  in  reference  notes  in  36  A.  S.  R.  332,  on  collateral  parol  agreement  within 
statute  of  frauds;  3  A.  D.  694,  on  parol  agreement  relative  to  quantity  on  sale 
of  land. 

Cited  in  note  in  102  A.  8.  R.  234,  on  agreement  as  to  quantity  of  land,  collateral 
and  subsequent  to  sale,  within  statute  of  frauds. 

1  AM.  DEC.  18,  BRADLEY  t.  CAMP,  KIRBY,  77. 
Rights  and  liabilities  of  partners  after  dissolution. 

Cited  in  notes  in  40  A.  S.  R.  569,  on  partner's  right  to  make  collections  after 
dissolution;   23  L.  ed.  U.  8.  852,  on  liability  of  partner  on  contracts  in  firm 
name  after  dissolution;  40  A.  8.  R.  573,  on  notice  to  terminate  liability  after 
dissolution  of  firm. 
Taking  exception  to  whole  case. 

Cited  in  McDonald  v.  Fisher,  Kirby,  339,  as  an  instance  where  a  bill  of 
exceptions  to  the  whole  case- was  not  challenged,  but  criticizing  this  practice. 

1  AM.  DEO.   17,  MACK  T.  PARSONS,  KIRBY,   Iftft. 
Statutory  duty  to  support  Indigent  parents. 

Cited  in  Nichols  v.  Sherman,  1  Root,  361 ;  Sherman  v.  Nichols,  1  Root,  250, — 
holding  a  son-in-law  not  chargeable  with  support  of  wife's  parents. 

Cited  in  reference  notes  in  64  A.  D.  280,  on  liability  for  support  of  persons  te- 
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lated  by  alBiiity;  42  A.  D.  219,  on  husband's  liability  for  wife's  necessities;  54 
A.  D.  492,  on  liability  of  son-in-law  for  maintenance  of  wife's  parents. 

Cited  in  note  in  23  A.  D.  140,  on  nonliability  for  maintenance  of  wife's  parents. 

1  AM.  DEC.  18,  ADAMS  t.  KXXIiOGG,  KIRBT,  19ft. 
Power  of  wife  to  devise  property. 

Cited  in  Fitch  v.  Brainerd,  2  Day,  163,  holding  a  feme  eoveri  cannot  devise 
real  estate  to  her  husband. 

Cited  in  note  in  57  A.  D.  345,  on  power  of  married  to  devise  separate  realty. 

1  AM.  DEC.  SO,  COIT  T.  FITCH,  KIRBY,  S54. 
Satisfaction  of  mortgage  debt  by  acquiring  title  to  land. 

Cited  in  Derby  Bank  v.  Landon,  3  Conn.  62,  holding  that  taking  possession 
under  a  decree  of  foreclosure  is  an  extinguishment  of  the  mortgage  debt;  Bassett 
T.  Mason,  18  Conn.  131,  holding  merger  would  effect  a  satisfaction. 
Rule  as  to  doable  satisfaction  of  debt. 

Cited  in  Wolff  v.  Farrell,  3  Brev.  68,  to  the  point  that  a  mortgagee  had  personal 
security  as  well  as  the  mortgage,  but  was  entitled  to  only  one  satisfaction. 

Cited  in  notes  in  73  A.  S.  R.  560,  on  right  of  person  whose  debt  is  secured 
by  trust  deed  or  other  lien  to  maintain  action  at  law  to  recover  judgment  on  the 
debt;  18  E.  R.  C.  442,  on  right  of  mortgagee  to  proceed  on  all  his  remedies  at 
onoe. 

1  AM.  DEC.  SS,  ROSE  T.  BROWN,  KUtBT,  29S. 
jTndgment;  effect  of  reversal. 

Cited  in  Brennan  v.  Berlin  Iron  Bridge  Co.  73  Conn.  412,  47  Atl.  668,  holding  a 
reversed  judgment  no  bar  or  obstacle  to  a  retrial  on  the  merits. 
Necessity  of  keeping  tender  good. 

Cited  in  Fisher  v.  Stockebrand,  26  Kan.  565,  as  a  case  inaccessible  to  court,  but 
cited  by  counsel  to  the  proposition  that  a  refusal  of  tender  by  the  principal  on  a 
note  did  not  discharge  the  surety  when  it  was  not  kept  good. 

Cited  in  reference  notes  in  12  A.  D.  571;  77  A.  D.  481, — on  necessity  of  keeping 
tmder  good. 

Cited  in  note  in  77  A.  D.  471,  on  general  requisites  of  good  tender  and  effect 
thereof. 

1  AM.  DEC.  24,  CHAPMAN  v.  AIXEN,  KIRBY,  t99. 

Part  performance  of  a  contract  for  conveyance  within  statute  of  frauds. 

Cited  in  Thompson  v.  Dulles,  5  Rich.  Eq.  370;  Noyes  v.  Moor,  1  Root,  142, — 
holding  that  part  performance  of  an  unwritten  agreement  concerning  lands  will 
take  it  out  of  the  statute ;  Green  v.  Vardiman,  2  Blackf .  324,  holding  that  a  parol 
agreement  to  pay  money  in  consideration  of  the  conveyance  of  land  is  not  within 
the  statute  after  the  execution  of  the  conveyance. 

Cited  in  reference  notes  in  1  A.  D.  35;   19  A.  D.  37;  30  A.  D.  271,— on  part 
performance  taking  parol  contract  out  of  statute  of  frauds;  24  A.  D.  255;  68 
A.  D.  537,^n  part  performance  of  parol  contract  concerning  land  as  taking  it 
out  of  statute  of  frauds. 
Equity  Jurisdiction  to  correct  mistake. 

Cited  in  Sanford  v.  Washhum,  2  Root,  499,  upholding  the  jurisdiction  of  equity 
to  correct  a  mistake,  whereby  a  mortgage  was  drawn  as  a  deed  though  intended 
to  be  otherwise  by  both  parties;  Wyche  v.  Greene,  11  Ga.  159,  holding  that 
equity  will  relieve  against  mistakes  in  written  agreements,  whether  within  or 
without  the  statute  of  frauds,  whether  executed  or  not,  or  whether  for  the  con- 
veyance of  real  or  personal  property. 

Gted  in  reference  notes  in  1  A.  D.  60;  26  A.  D.  396;  32  A.  D.  134, — on  relief 
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in  equity  against  mistake;  29  A.  S.  R.  869,  on  relief  from  mistake  in  deed; 
72  A.  D.  387,  as  to  when  equity  corrects  mistake  in  instrument. 

Cited  in  notes  in  40  A.  8.  R.  679;  66  A.  S.  R.  606,— on  reformation  of  con- 
tracts; 21  A.  D.  41,  on  mistake  in  written  instrument  as  ground  of  equitable 
relief. 
Parol  eTidenoe  as  to  mistake  in  drawing  of  instrument. 

Cited  in  Wyche  v.  Greene,  11  Ga.  169;  Abbe  v.  Goodwin,  7  Conn.  377,— holding 
that  a  mistake  in  a  written  instrument  can  be  shown  by  parol. 

Cited  in  reference  note  in  17  A.  D.  67,  on  parol  proof  to  correct  mistake  in 
written  contract. 

Distinguished  in  Avery  ▼.  Chappel,  6  Conn.  270,  16  A.  D.  53,  holding  that 
parol  evidence  of  the  intention  of  the  testator  cannot  vary  the  express  terms  of  a 
will. 

1  AM.  DEC.  26,  APTHORP  v.  BACKUS,  KIRBY,  407. 
Suits  by  guardians  or  next  friend. 

Cited  in  Williams  v.  Cleaveland,  76  Conn.  426,  66  Atl.  860,  holding  that  infants 
may  sue  by  next  friend,  as  well  as  by  guardian,  and  that  suit  by  next  friend  when 
he  has  a  guardian  is  but  matter  in  abatement;  Williams  v.  Cleaveland,  76  Conn. 
426,  66  Atl.  860,  holding  that  an  appeal  may  be  taken  by  next  friend. 

Cited  in  reference  notes  in  38  A.  D.  169,  on  suits  by  or  against  infants;  34  A.  D. 
692,  on  suit  by  prochein  ami  for  infant ;  40  A.  D.  693,  on  infant  suing  by  prochein 
ami. 
Necessity  of  leave  to  sue  by  prochein  ami. 

Cited  in  Judson  v.  Blanchard,  3  Conn.  679;  McCarrick  v.  Kealy,  70  Conn.  642, 
40  Atl.  603, — holding  that  the  appointment  or  admission  of  the  next  friend  to 
prosecute  need  not  be  expressed  on  the  record. 
Property  rights  of  aliens. 

Cited  in  reference  notes  in  1  A.  D.  167,  on  effect  of  division  of  country  on 
property  rights;  33  A.  D.  660,  on  right  of  aliens  to  take,  hold,  and  convey. 

Cited  in  notes  in  24  A.  D.  211,  on  competency  of  aliens  to  take  and  hold  or 
transmit  land;  28  L.  ed.  U.  S.  934,  on  effect  of  alienage  on  title  to  lands;   32 
L.R.A.  182,  on  effect  of  treaties  on  alien's  right  to  inherit;  28  A.  D.  417,  on  incom- 
petency of  alien  to  take  and  hold  land  or  transmit  it  by  descent. 
Impeachment  or  modification  of  verdict. 

Cited  in  reference  notes  in  63  A.  D.  102,  on  impeachment  of  verdict  by  juror ; 
63  A.  D.  80,  on  affidavits  of  jurors  to  impeach  verdict;  40  A.  D.  169,  on  affidavits 
of  jurors  to  impeach  or  sustain  their  verdict;  62  A.  D.  398,  on  amendment  of 
verdict;  63  A.  D.  487,  as  to  how  far  modification  of  verdict  by  court  is  allowable. 

Cited  in  note  in  12  A.  D.  142,  on  admissibility  of  jurors'  statements  to  impeach 
verdict. 

1  AM.  DEC.  SS,  PHELPS  v.  JEPSON,  1  ROOT,  48. 
Survivorship  in  Joint  tenancies. 

Cited  in  Whittlesey  v.  Fuller,  11  Conn.  337,  repudiating  the  doctrine  of  sur- 
vivorship in  joint  tenancies  or  entireties;  Alsop  v.  Russell,  38  Conn.  99,  holding 
that  the  right  of  survivorship  in  joint  tenancies  never  existed  in  Connecticut. 

Cited  in  notes  in  16  A.  D.  666,  on  doctrine  of  survivorship  in  joint  tenancy; 
30  L.R.A.  314,  as  to  where  and  to  what  extent  entirety  estate  exists. 

Distinguished  in  Simons  v.  McLain,  61  Kan.  163,  32  Pac.  919,  holding  that  till 
abolished  by  statute  the  doctrine  of  survivorship  in  joint  tenancy  was  in  force  in 
Kansas. 

Disappioved  in  Corinth  v.  Emery,  63  Vt.  606,  26  A.  S.  R.  780,  22  Atl.  618, 
holding  that  survivorship  is  incident  to"  an* estate  by"  entirety,  so' that  the 
land  was  not  subject  to  the  demands  of  the  husband's  creditors. 
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1  AM.  DCO.  S5,  rVBS  T.  GUUBEnElT,   1  ROOT,  89. 
Part  performance  of  contract  within  statute  of  frande. 

Cited  in  Crocker  t.  Higgins,  7  Conn.  342,  holding  that  partly  executed  agree- 
ments are  not  within  the  rule  as  to  contracts  not  in  writing. 

Cited  in  note  in  32  A.  D.  129,  on  enforcement  at  law  of  contracts  which  have 
been  partly  performed. 

1  AM.  DEC.  Sft,  TUTTLB  ▼.  BIGBIiOW,  1  ROOT,  108. 
SnlBclency  of  consideration. 

Cited  in  reference  notes  in  26  A.  D.  109,  on  sufficiency  of  consideration  for 
promise;  44  A.  D.  283;  49  A.  D.  552,— on  forbearance  as  consideration  for  a 
promise. 

1  AM.  DEO.  86,  DANA  t.  ROBERTS,  1  ROOT,  184. 
Oastody  and  deliberations  of  Jury. 

Cited  in  Bow  ▼.  Parsons,  1  Root,  429,  arresting  judgment  because  jurors  were 
allowed  to  talk  with  others  about  the  case;  Bullock  v.  Hosford,  2  Root,  349, 
bokUng  it  ground  for  arrest  of  judgment  that  the  jury  asked  their  custodian 
for  his  opinion  of  the  case;  Chahoon  y.  Hackley,  5  Kulp,  397,  where  they  talked 
with  one  of  the  parties  and  vitiated  the  verdict;  United  States  v.  Salentine, 
8  Biss.  404,  Fed.  Cas.  No.  16,213,  discussing  grounds  for  setting  aside  a  verdict 
because  of  misconduct  of  jurors. 

Cited  in  reference  notes  in  63  A.  D.  102,  on  effect  of  jurors'  discussing  case,  and 
other  misconduct;  37  A.  D.  600,  on  right  of  jurors  to  impeach  vurdict. 

Cited  in  notes  in  15  A.  D.  39,  on  effect  of  improper  conduct  of  jurors;  35  A.  D. 
255,  on  misconduct  of  jurors  as  ground  for  new  trial;  21  A.  D.  717,  on  setting 
aside  verdict  for  improper  conduct  of  jurors. 

1  AM.  DEO.  87,  KINSMAN  ▼.  KINSMAN,  1  ROOT,   180. 
Right  to  crops. 

Cited  in  reference  note  in  32  A.  D.  689,  on  ownership  of  crops  growing  on  land 
at  time  of  testator's  death. 

Cited  in  note  in  35  A.  D.  741,  on  right  to  growing  crops.  t 

*  •  * 
1  AM.  DEC.  38,  WARNER  ▼.  ROBINSON,  1  ROOT,  194. 
Verdict  by  quotient,  average,  or  chance. 

Cited  in  Turner  v.  Tuolumne  County  Water  Co.  25  Cal.  397,  holding  that  m- 
quotient  or  average  verdict  is  bad  unless  subsequently  agreed  to  by  the  jurors 
severally;  Knight  v.  Fisher,  15  Colo.  176,  25  Pac.  78,  to  similar  effect;  Dorr  v. 
Fenno,  12  Pick.  521,  refusing  to  hold  a  quotient  verdict  bad,  there  being  no 
prior  agreement  to  be  bound;  Moses  v.  Central  Park  &  E.  River  R.  Co.  3  Misc. 
322.  23  N.  Y.  Supp.  23,  to  similar  effect;  Gordon  v.  Trevarthan,  13  Mont.  387,  40 
A.  S.  R.  452,  34  Pac.  185,  holding  a  quotient  verdict  bad,  there  being  a  prior 
agreement  to  abide  by  the  quotient  found ;  Houk  v.  Allen,  126  Ind.  668,  1 1  L.RJ^. 
706,  25  N.  E.  897,  holding  that  a  verdict  resting  upon  a  prior  agreement  to  abide 
by  the  opinion  of  the  majority  would  not  be  permitted  to  stand. 

Cited  in  reference  notes  in  63  A.  D.  80,  on  validity  of  verdicts  reached  by 
average  or  chance;  39  A.  S.  R.  501,  on  irregular  mode  of  arriving  at  verdict  as 
ground  for  new  trial. 

Cited  in  note  in  34  A.  R.  816,  on  verdict  reached  by  chance. 

-*AffldaTits  of  Jurors  to  impeach. 

Cited  in  Wright  v.  Mississippi  &  I.  Teleg.  Co.  20  Iowa,  195,  holding  that  affi- 
davits of  jurors  may  be  received  to  show  that  the  verdict  was  arrived  at  by 
quotient  or  average  pursuant  to  prior  agreement;  Garside  v.  Ladd  Watch  Case 
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Co.  17  R.  L  691,  24  Atl.  470,  discussing  but  not  deciding  the  admissibility  of 
jurors'  affidavits  to  impeach  their  verdict. 

Annotation  cited  in  Supples  v.  Cannon,  44  Conn.  424,  to  point  that  it  is  an 
established  rule  that  a  juror  will  not  be  allowed  to  testify  to  irregularities  of 
conduct  on  the  part  of  the  jury  in  the  jury  room ;  Kunkel  y.  Hughes.  6  Pa.  Dist. 
R.  356,  14  Lane.  L.  Rev.  256,  refusing  to  receive  affidavits  of  jurors  showing  that 
verdict  was  arrived  at  by  quotient  or  average. 

Cited  in  reference  notes  in  8  A.  D.  239;  63  A.  D.  80;  37  A.  S.  R.  833,— on  im- 
peachment  of  verdict  by  affidavit  of  juror. 

Cited  in  note  in  12  A.  D.  143,  on  admissibility  of  juror's  affidavit  showing 
verdict  obtained  by  chance. 

Disapproved  in  Gardner  v.  Cumming,  Ga.  Dec  pt.  1,  p.  1,  holding  that  the 
rule  now  is  that  affidavits  of  jurors  will  not  be  received  to  impeach  their  verdict; 
Bishop  V.  State,  9  Ga.  121,  to  similar  effect. 

1  AM.  DSC.  S9,  McEWISS  ▼.  WEXIiES,  1  ROOT,  202. 
Satisfaction  of  mortgage  by  foreclosure  and  possession. 

Cited  in  Derby  Bank  v.  Landon,  3  Conn.  62,  holding  that  the  taking  possession 
of  the  mortgaged  premises  under  a  decree  of  foreclosure  is  by  operation  of  law  an 
extinguishment  of  the  mortgage  debt. 

Cited  in  reference  note  in  34  A.  D.  200,  on  what  amounts  to  discharge  of 
mortgage. 
Election  of  remedies  to  enforce  mortgage. 

Cited  in  Porter  v.  Bacon,  2  Root,  417,  per  Root  and  Mitchel,  JJ.,  dissentient,  to 
the  point  that  one  cannot  pursue  two  concurrent  remedies  to  a  double  satisfaction, 
but  must  make  an  election. 

1  AM.  DEC.  40,  DODGE  ▼.  DODGE,  1  ROOT,  288. 
Charge  on  land  for  support. 

See  Dickson  v.  Field,  77  Wis.  439,  9  L.R.A.  637,  46  N.  W.  668,  holding  right  to 
life  support  out  of  land  devised  to  another  subject  to  such  support  waived  by 
relying  on  husband  for  support. 

1  AM.  DEC.   41,  HHiliHOUSE  ▼.  MIX,   1  ROOT,  246. 
Joinder  of  cotenants. 

Cited  in  reference  notes  in  26  A.  S.  R.  769;  43  A.  D.  259;  50  A.  D.  708, —  on 
joinder  of  cotenants  as  plaintiffs ;  58  A.  D.  659,  on  suit  against  tenants  in  common 
for  common  estate. 
Right  of  action  by  cotenant. 

Cited  in  reference  notes  in  52  A.  D.  680,  on  right  of  tenant  in  common  to  re- 
cover in  trespass  or  trover  his  share  in  chattels;  1  A.  D.  655,  on  right  of  cotenant 
to  recover  his  share  of  land. 

Cited  in  note  in  50  A.  S.  R.  841,  on  right  of  action  of  cotenant  to  recover  real 
property. 

1  AM.  DEC.  42,  LAWRENCE  ▼.  KNAP,  1  ROOT,  248. 
Assignment  of  debt  as  carrying  the  security  of  mortgage. 

Cited  in  Ellett  v.  Butt,  1  Woods,  214,  Fed.  Cas.  No.  4,384,  to  the  point  that 
the  assignment  of  a  note  secured  by  a  mortgage  is  in  equity  an  assignment  of  the 
mortgage,  unless  there  is  some  provision  to  the  contrary. 

Cited  in  reference  notes  in  44  A.  D.  626;  49  A.  D.  544;  38  A.  S.  R.  683,— on 
assignment  of  debt  as  equitable  assignment  of  mortgage  securing  it. 

Cited  in  notes  in  45  A.  D.  277;  21  L.  ed.  U.  S.  776,— on  transfer  of  collateral 
■eouritiet  by  assignment  of  debt  or  demand. 
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^Secnrlty  as  tncidenl  of  debt. 

Cited  in  Bulklej  t.  Chapman,  9  Conn.  5,  holding  that  the  delivery  and  assign- 
ment  of  mortgaged  property  by  the  mortgagee  would  be  oonstructirely  presumed 
to  be  an  assignment  of  the  notes  which  the  mortgage  secured. 

1  AM.  DEC.  48,  SKINNiai  ▼.  HENDRICK,  1  ROOT,  25S. 
Conditional  deliTery  of  deed. 

Cited  in  note  in  16'L.RJL(N.S.)  943,  on  effect  of  delivery  of  deed  to  grantee, 
subject  to  a  future  extrinsic  condition. 
Parol  evidence  to  vary  terms  of  deed  or  writing. 

Cited  in  Beers  v.  Beers,  22  Mich.  42,  holding  that  a  parol  condition  could  not  be 
engrafted  on  the  deed;  Bank  of  Mobile  v.  Mobile  &  O.  R.  Co.  69  Ala.  305,  holding 
that  the  written  terms  of  a  satisfaction  could  not  be  enlarged  by  parol ;  Reading 
V.  Weston,  8  Ccmn.  117,  20  A.  D.  97,  refusing  parol  evidence  to  make  a  deed  abso- 
lute a  mortgage. 

Cited  in  reference  notes  in  20  A.  D.  84,  on  parol  evidence  to  vary,  control,  or 
alter  written  instrument;  27  A.  S.  R.  391,  on  parol  evidence  to  show  terms  under 
which  deed  executed;  45  A.  D.  242,  on  parol  evidence  to  vary  writing  or  annex 
eondiUons  thereto. 

1   AM.  DEO.   44,  BRKNTNAIi  v.  HEIiMS,   1  ROOT,   291. 
Actual  loss  as  precedent  to  right  of  action  for  indemnity. 

Cited  in  Filly  v.  Brace,  1  Root,  507,  holding,  in  an  action  by  surety  upon  a 
note  to  indemnify  him,  that  an  actual  loss  is  necessary  to  his  right  of  recovery; 
Andruss  v.  Doolittle,  11  Conn.  283,  holding  that  a  right  to  be  indemnified  did 
not  become  an  asset  of  an  estate  till  the  debt  indemnified  against  had  been  paid. 

Cited  in  reference  notes  in  24  A.  D.  324,  as  to  when  surety  may  sue  principal; 
37  A.  D.  583,  on  surety's  rights  at  law  against  principal;  32  A.  D.  705;  83  A. 
8.  R.  752,— on  right  of  surety  to  sue  principal  on  his  default  before  paying  debt; 
26  A.  D.  748,  on  right  of  surety  who  has  been  obliged  to  pay  principal's  debt 
to  sue  latter  without  previous  notice  of  payment;  1  A.  D.  636;  24  A.  D.  44, — as  to 
when  right  to  sue  for  indemnity  accrues. 

1   AM.  D£€.  48,  SMITH  v.  SIMONS,   1  ROOT,  818. 
What  constitutes  a  lease  or  license. 

Cited  in  Kunkle  v.  Philadelphia  Rifle  Club,  30  Phila.  Leg.  Int.  200,  holding 
lease  for  term  of  years  created  by  any  form  of  words  showing  intent  of  lessor  to 
devest  himself  of  possession  and  of  lessee  to  come  into  it;  Jordan  v.  Indianapolis 
Water  Co.  159  Ind.  337,  64  N.  E.  680,  holding  that  the  right  to  receive  a  flow 
of  water  for  a  term  of  years,  granted  upon  a  valuable  consideration,  was  a  lease. 

Cited  in  reference  notes  in  29  A.  D.  488,  on  nature  of  lease;  17  A.  D.  520;  44 
A.  D.  212,— CD  what  constitutes  a  lease. 

Cited  in  notes  in  1  LJI.A.  488,  on  license  to  enter  on  realty,  by  grant;  18 
L.Rjk.  492,  on  distinction  between  lease  and  license;  59  L.RJk..  829,  on  form  and 
manner  of  grant  of  right  to  dam  back  water  of  stream. 

1  AM.  DBC.  49,  HOIiMBS  v.  WUililAMS,  1  ROOT,  885. 
Constmctlon  of  will. 

Cited  in  reference  notes  in  41  A.  D.  714,  as  to  when  fee  passes  by  will;  45  A.  D. 
423,  on  meaning  of  word  "children"  in  vrill;  42  A.  D.  122,  on  meaning  of  term 
"dying  without  issue." 

Cited  in  note  in  9  E.  R.  C.  296,  on  heirs  taking  what  is  not  effectively  devised. 
Bar  of  executory  devise. 

Cited  in  reference  note  in  42  A.  D.  122,  on  power  to  bar  executory  devise  fay 
alteration  or  sale  of  estate  by  first  taker. 
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Adoption  of  common  law  by  the  states. 

Cited  in  Rookey  v.  State,  70  Conn.  104,  38  Ail.  911,  to  proposition  that  founda- 
tion of  common  law  with  respect  to  crimes  was  laid  at  establishment  of  the 
commonwealth. 

1  AM.  DEC.  56,  BURROWS  ▼.  PIXIiBY,  1  ROOT,  862. 
Right  to  maintain  private  action  for  injury  by  public  nuisance. 

Cited  in  Farmers'  Co-op.  Mfg.  Co.  y.  Albemarle  &  R.  R.  Co.  117  N.  C.  579, 
53  A.  S.  R.  606,  29  LJLA.  700,  23  S.  E.  43,  holding  that  where  the  maintenance 
of  a  nuisance  results  in  special  damages  to  a  party  he  may  maintain  an  action 
for  it;  Evans  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.  86  Wis.  507,  30  A.  S.  R.  908,  57 
N.  W.  354;  Baier  v.  Schermerhom,  06  Wis.  372,  71  N.  W.  600;  Farrelly  t. 
Cincinnati,  2  Disney  (Ohio)  516, — ^holding  that  in  order  to  recover  damages 
caused  by  a  public  nuisance  special  damages  must  be  shown;  Moshier  v.  Utica  ft 
S.  R.  Co.  8  Barb.  427,  holding  that  an  encroachment  by  a  railroad  is  a  public 
nuisance  for  which  a  person  sustaining  a  particular  injury  may  maintain  an  action. 

Cited  in  reference  notes  in  26  A.  D.  102,  on  remedies  for  public  nuisances; 
24  A.  D.  161,  on  private  right  of  action  for  public  nuisance;  49  A.  D.  686;  7 
A.  S.  R.  798, — on  private  action  in  favor  of  one  suffering  special  damage  from 
public  nuisance. 

Cited  in  notes  in  31  A.  D.  132,  on  private  action  for  public  nuisance;  1  E.  R.  G. 
598,  on  right  of  action  by  individual  for  injury  from  indictable  nuisance  which 
public  generally  suffers;  35  A.  D.  581,  on  liability  arising  from  unauthorized 
obstruction  of  highway;  1  L.R.A.  004,  on  remedy  of  riparian  owner  for  obstruc* 
tions  in  navigable  waters;  7  L.R.A.  675,  676,  on  private  person's  right  of  action 
for  obstruction  of  navigable  stream;  59  L.R.A.  82,  on  special  injury  entitling 
one  to  object  to  obstruction  of  navigation;  71  A.  D.  311,  on  joinder  of  plaintiffs 
in  action  at  law  to  abate  public  nuisance. 

1  AM.  DEC.  58,  PARSONS  v.  HOSM£R,  2  ROOT,  1. 
Mistake  as  ground  for  relief  in  equity. 

Cited  in  Sanford  v.  Washburn,  2  Root,  499,  holding  that  equity  will  relieve 
against  mistakes  in  the  drawing  of  instruments  when  through  accident  or  fraud 
they  are  not  drawn  as  intended;  Trapp  v.  Moore,  21  Ala.  693,  to  the  proposition 
that  equity  will  relieve  mistakes  in  an  instrument  when  it  contains  more  or  less 
than  the  parties  to  it  intended  it  should;  Wyche  v.  Greene,  11  Ga.  159,  to  the 
proposition  that  relief  may  be  had  in  equity  against  a  mistake  in  a  written 
instrument. 

Cited  in  reference  notes  in  26  A.  D.  396,  on  relief  in  equity  against  mistake; 
32  A.  D.  134;  79  A.  D.  547,— on  equitable  correction  of  mistake  in  insurance 
policy;  9  A.  S.  R.  453,  on  reformation  of  insurance  contract  for  mistake. 

Cited  in  note  in  65  A.  S.  R.  515,  on  reformation  of  insurance  policies. 
Parol  evidence  to  correct  mistake. 

Cited  in  reference  note  in  17  A.  D.  67,  on  parol  proof  to  correct  mistake  in 
written  contract. 

1  AM.  DEO.  60,  HAIiliUCK  v.  BUSH,  2  ROOT,  26. 
Effect  of  deed  executed  without  grantee^s  knowledge. 

Cited  in  Coleman  v.  Hatcher,  77  Ala.  217;  White  v.  Watts,  118  Iowa,  549,  92  N. 
W.  660;  Guggenheimer  v.  Lockridge,  39  W.  Va.  457,  19  S.  E.  874,— to  the  propo- 
sition that  the  assent  of  a  grantee  to  a  deed  that  is  beneficial  to  him  will  be 
presumed  until  dissent  appears;  Breathwit  v.  Bank  of  Fordyce,  60  Ark.  26,  28 
S.  W.  511,  to  the  proposition  that  it  had  been  held  that  a  mortgage  executed 
and  delivered  for  the  use  of  another  without  his  knowledge  was  valid. 

Cited  in  reference  notes  in  1  A.  D.  102,  on  delivery  and  acceptance  of  deed; 
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4  A.  IX  187,  aa  to  wben  ddmiy  of  deed  takes  effect;  46  A.  D.  367,  on  pre- 
sumption that  grantee  assents  to  deed;  3  A.  D.  71,  on  validity  of  deed  given 
for  another  without  his  knowledge. 

Cited  in  notes  in  53  A.  S.  R.  545,  on  intention  and  acceptance  on  delivery  of 
deed;  53  A.  S.  R.  552,  on  delivery  to  third  person  for  use  of  grantee  as  delivery 
of  deed;  54  LJLA.  904,  on  rights  of  third  persons  in  case  of  delivery  to  person 
other  than  the  grantee. 

Distinguished  in  Hulick  v.  Scovil,  9  Dl.  159,  where  delivery  to  one  wholly  a 
stranger  to  the  grantee  was  held  to  carry  no  presumption  of  acceptance. 

1  AM.  DEC.   61,  CROSS  ▼.  OUTHERT,  2  ROOT,  90. 
Action  for  wrong  which  is  also  a  crime. 

Cited  in  Boston  &  W.  R.  Corp.  v.  Dana,  1  Gray,  83,  holding  that  the  doctrine 
of  the  English  law  that  no  action  lies  against  a  criminal  before  the  institution 
of  criminal  proceedings  against  him  is  not  in  force;  Nowlan  v.  Griffin,  68  Me.  235, 
28  A.  R.  45,  holding  that  the  civil  remedy  of  a  person  injured  by  a  felonious 
assault  and  battery  is  not  suspended  imtil  the  offender  has  been  prosecuted 
eriminallj. 
Right  of  action  for  wrongful  killing  or  injury. 

Cited  in  Hyatt  ▼.  Adams,  16  Mich.  180,  as  a  case  sustaining  an  action  by  a 
husband  for  injury  to  him  through  acts  resulting  in  the  wife's  death ;  The  Harris- 
burg  (The  Harrisburg  v.  Richards)  119  U.  S.  199,  30  L.  ed.  358,  7  Sup.  Ct.  Rep. 
140,  43  Phila.  Leg.  Int.  509,  to  proposition  that  at  common  law  no  civil  action 
lies  for  an  injury  which  results  in  death. 

Cited  in  reference  note  in  54  A.  D.  551,  on  physician's  liability  for  malpractice. 

Cited  in  notes  in  23  A.  D.  336,  on  husband's  action  against  surgeon  for  mal- 
prmctiee;  19  L.RJ^.(N.S.)  635,  on  right  of  husband  or  wife  at  common  law  to 
recover  for  loss  of  services  or  consortium  against  person  negligently  causing  death 
of  spouse;  48  A.  D.  633,  on  action  for  injury  resulting  in  death  of  relative; 
37  A.  R.  718,  on  damages  for  negligence  causing  death;  1  E.  R.  C.  566,  on 
merger  of  civil  injury  in  felony. 

Disapproved  in  Worley  v.  Cincinnati,  H.  &  D.  R.  Co.  1  Handy  (Ohio)  481; 
Green  v.  Hudson  River  R.  Ck).  2  Abb.  App.  Dec.  277 ;  Green  v.  Hudson  River  R.  (Do. 

2  Keyes,  294, — ^holding  that  a  husband  cannot  maintain  an  action  for  the  death 
of  his  wife  through  the  negligence  of  another;  Trow  v.  Thomas,  70  Vt.  580,  41 
Atl.  652,  denying  the  right  of  a  parent  to  recover  for  loss  and  expense  caused  by 
killing  his  child;  Mobile  L.  Ins.  Co.  v.  Brame,  95  U.  S.  754,  24  L.  ed.  580,  denying 
right  of  life  insurance  company  to  recover  for  death  of  insured  from  one  negli- 
gently causing  his  death;  Major  v.  Burlington,  C.  R.  ft  N.  R.  Co.  115  Iowa,  309, 
88  N.  W.  815,  denying  widow's  right  of  action  for  negligent  killing  of  husband. 

1  AM.  DEC.  62,  BUIili  ▼.  TALCOT,  2  ROOT,  119. 
Parol  evidence  as  to  writing. 

edited  in  reference  notes  in  16  A.  D.  702,  on  parol  evidence  to  explain  written 
contracts;  20  A.  D.  79,  on  parol  evidence  to  contradict,  vary,  or  to  affect  written 
instruments;  12  A.  D.  169,  on  parol  evidence  to  affect  deeds  and  other  written 
contracts. 
Action  by  third  person. 

Cited  in  reference  note  in  38  A.  D.  692,  on  right  of  third  party  for  whose  benefit 
contract  is  made  to  sue  thereon. 
Contracts  against  public  policy. 

Cited  in  note  in  4  LJl.A.(N.S.)  592,  on  contract  as  to  location  of  public 
buildings. 
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1  AM.  DEC.  68,  HOIiDRIDOE  ▼.  AJAjTS,  2  ROOT,   189. 
Condition  in  bond. 

See  Zimmer  t.  Settle,  124  N.  T.  37,  21  A.  8.  R.  638,  26  N.  E.  341,  holding 
contract  represented  by  condition  in  bond  to  support  wife  of  third  person  suing 
for  limited  divorce  and  save  husband  from  all  further  liability  terminated  by 
wife's  return  to  husband  and  permanent  resumption  of  membership  in  his  family. 

1  AM.  DEC.  65,  MATHER  ▼.  PHEIiPS,  2  ROOT,  150. 
Admissions  of  agent  against  principal. 

Cited  in  Chicago,  B.  k  Q.  R.  Co.  t.  Coleman,  18  111.  297,  68  A.  D.  544,  holding 
that  admissions  of  the  president  of  a  corporation  made  in  the  exercise  of  his 
duties  about  the  business  of  the  company  will  be  evidence  against  it. 

Cited  in  reference  notes  in  31  A.  D.  61,  on  admissibility  of  declarations  of 
agent  or  servant  against  principal  or  master;  12  A.  D.  648,  on  effect  of  agent's 
admissions  against  principal;  52  A.  D.  232,  on  inadmissibility  against  principal 
of  confessions  of  agent,  unless  made  at  the  time,  and  composing  part  of  the  acts 
done  by  him. 

Cited  in  note  in  21  A.  D.  158,  on  declaration  of  agent  as  evidence  against 
principal. 

1  AM.  DEC.  65,  PARMEIiE  t.  GUTHERY,  1  ROOT,  185. 
Time  to  object  to  Juror. 

Cited  in  reference  notes  in  55  A.  D.  87 ;  63  A.  D.  288, — as  to  when  objection  to 
juror  must  be  taken;  68  A.  S.  R.  643,  on  new  trial  for  disqualification  of  juror. 

Cited  in  note  in  18  L.R.A.  474,  on  waiver  of  disqualification  of  juror  by  silence 
where  party  knows  thereof. 

1  AM.  DEC.  66,  WIIililAMS  ▼.  DICKERSON,  2  ROOT,  191. 
Construction  of  testamentary  provision  as  to  failure  of  issue. 

Cited  in  Phelps  v.  Bates,  54  Conn.  11,  1  A.  S.  R.  92,  5  Atl.  301,  holding,  where 
a  testator  gave  a  certain  estate  to  his  son  with  a  gift  over  if  he  should  die  during 
minority  or  without  issue,  that  the  word  "or'*  should  read  "and"  and  that  the 
son's  estate  became  indefeasible  on  his  attaining  his  majority. 

Cited  in  reference  notes  in  49  A.  D.  432,  on  what  is  dying  without  issue  within 
provision  of  will ;  7  A.  D.  632,  on  construction  of  devise  to  one  with  remainder 
over  if  he  dies  an  infant  or  without  issue;  60  A.  D.  361,  as  to  when  limitation  over 
in  case  legatee  dies  without  issue  takes  effect. 
Construction  of  words  in  will. 

Cited  in  reference  notes  in  5  A.  D.  191,  on  construction  of  word  ''or"  in  will; 
39  A.  D.  582,  on  construction  of  word  ''heirs"  in  will. 

1  AM.  DEC.  69,  JOHNSON  t.  MOOR,  2  ROOT,  251. 
Warranty  of  quantity. 

Cited  in  reference  note  in  1  A.  D.  533,  on  warranty  of  quantity  of  land  con- 
veyed. 

1  AM.  DEC.  70,  BEIiTON  ▼.  AVERY,  2  ROOT,  279. 
Absolute  deed  as  security. 

Cited  in  Stamper  ▼.  Johnson,  3  Tex.  1,  holding  that  if  the  circumstances  show 
that  a  deed  was  given  as  a  security  for  the  payment  of  money  equity  will  treat 
it  as  a  mortgage. 

Cited  in  reference  notes  in  3  A.  D.  680,  on  instruments  construed  as  mortgages; 
17  A.  D.  644,  as  to  when  deed  is  considered  a  mortgage. 
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1  AM.  DBC.  71,  CANFIELD  t.  SQUIRE,  2  ROOT,  SOO. 
Mode  of  prorins  foreign  law. 

Cited  in  reference  notes  in  52  A.  D.  256,  on  mode  of  proving  foreign  statutory 
law;  39  A.  D.  406,  on  proof  of  foreign  laws  and  laws  of  sister  states;  6  A.  D. 
458,  on  admissibility  of  books  in  which  laws  are  published  as  evidence  thereof. 

Cited  in  notes  in  II  A.  D.  785,  on  method  of  proof  of  foreign  laws;  25  L.R.A. 
457,  on  oral  proof  of  written  law  of  sister  states. 

1  AM.  DEC.   78,  WHiliET  ▼.  OVERTON,  2  ROOT,  338. 
Adequate  remedy  at  law  as  defense  in  equity. 

Cited  in  Munson  v.  Munson,  30  Conn.  425;  Whittlesey  ▼.  Hartford,  P.  A  F.  R. 
Co.  23  Conn.  421, — ^to  the  proposition  that  equity  will  not  interpose  when  there  is 
an  adequate  remedy  at  law. 

Cited  in  reference  notes  in  24  A.  D.  274,  on  jurisdiction  of  equity  where  ade- 
quate  remedy  at  law  exists;  27  A.  D.  650,  on  right  to  relief  in  equity  where 
adequate  remedy  at  law  exists;  32  A.  D.  605,  on  refusal  of  equity  to  interfere 
where  remedy  at  law  is  adequate;  16  A.  D.  609,  on  injunctions  against  trespass. 

Cited  in  note  in  37  A.  D.  76,  on  remedy  at  law  as  affecting  right  to  equitable 
relief  from  mistake  in  drawing  instrument. 
Unrecorded  deed  as  evidence  of  title. 

Cited  in  French  v.  Gray,  2  Conn.  02,  affirming  the  proposition  that  a  deed  of 
lands  unrecorded  is  no  evidence  of  title  and  inadmissible  except  as  against  the 
grantor  and  his  heirs. 
Effect  of  failure  to  record  on  parties  having  notice  of  unrecorded  deed. 

Cited  in  Hinman  v.  Hinman,  4  Conn.  575 ;  French  v.  Gray,  2  Conn.  02,— denying 
protection  to  a  grantee  with  notice  of  a  prior  unrecorded  deed. 

1  AM.  DEC.   78,  liEE  v.  ABBE,  2  ROOT,  35f. 
Protection  of  bona  fide  purcOiaser  against  third  parties. 

Cited  in  Greusel  v.  Greueel,  6  Mich.  76,  to  the  proposition  that  bona  fide  pur- 
chasers to  a  sale,  fraudulent  as  to  creditors,  will  be  protected. 

Cited  in  reference  notes  in  28  A.  D.  207,  on  protection  of  bona  fide  purchaser 
under  fraudulent  conveyance;  25  A.  D.  108,  on  protection  of  bona  fide  pur- 
chaser without  notice  of  fraud  from  one  who  was  a  party  to  the  fraud. 

Cited  in  notes  in  0  A.  D.  246,  on  protection  of  bona  fide  purchaser  from  fraudu- 
lent grantee;  34  A.  S.  R.  306,  on  knowledge  of  vendee  as  affecting  validity  of 
fraudulent  conveyance;  32  L.RJl  30,  on  what  constitutes  participation  by 
purchaser  in  vendor's  fraud  so  as  to  invalidate  as  against  vendor's  creditors  trans- 
fer made  on  good  consideration. 
Competency  of  witnesses  in  action  to  set  aside  fraudulent  conveyance. 

Cited  in  Lillie  ▼.  Wilson,  2  Root,  517,  holding  that  creditors  of  a  bankrupt 
debtor  may  be  admitted  as  witnesses  in  ejectment  for  property  fraudulently 
conveyed. 

t  AM.  DEC.  80,  SBflTH  T.  WARD,  1  ROOT,  374. 

Parol  eridence  to  impeach  oertillcate  of  a<dcnowledgnient. 

Cited  in  Grider  v.  American  Freehold  Land  Mortg.  Co.  00  Ala.  281,  42  A.  S.  R. 
58,  12  So.  775,  holding  that  where  in  the  execution  of  a  mortgage  of  a  home- 
stead, there  vras  no  adniowledgment  before  the  proper  officer,  such  fact  may  be 
shown  in  avoidance  of  the  instrument  even  if  the  grantee  is  a  bona  fide  taker. 

Cited  in  reference  notes  in  16  A.  D.  520;  32  A.  D.  767,— on  parol  evidence  to 
▼STy  certificate  of  acknowledgment;  2  A.  D.  460,  on  parol  evidence  to  supply  de- 
fects in  acknowledgment;  41  A.  D.  184,  on  parol  evidence  to  support  or  impeach 
tcknowledgment;  40  A.  8.  R.  88,  on  parol  evidence  to  impeach  certificate  of 
•ekBowledgment;  80  A.  D.  440,  on  parol  evidence  to  explain  or  vary  oertificat'" 
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of  acknowledgment;  9  A.  D.  414,  on  parol  evidence  affecting  acknowledgment  of 
deed  and  conclusiveness  of  certificate;  55  A.  D.  533,  on  parol  evidence  to  affect 
certificate  of  acknowledgment  of  married  woman;  52  A.  D.  520,  on  amendment 
by  parol  evidence  of  defective  acknowledgment  of  marrie<l  woman. 
Sufficiency  and  condnslvenesa  of  acknowledgment. 

Cited  in  reference  notes  in  15  A.  D.  611;  31  A.  D.  541, — on  sufficiency  of 
acknowledgment;  8  A.  D.  713,  on  conclusiveness  of  certificate  of  acknowledge 
meat;  6  A.  S.  R.  643,  on  impeachment  of  acknowledgments;  0  A.  D.  364,  on 
conclusiveness  of  acknowledgments  by  feme  covert. 

Cited  in  note  in  54  A.  S.  R.  153,  on  effect  of  officer's  want  of  jurisdiction  on 
conclusiveness  of  certificate  of  acknowledgment  of  deed. 

1  AM.  DEO.  88,  BAILEY  v.  NICHOIiS,  2  ROOT,  407. 
Implied  warranty. 

Cited  in  reference  notes  in  19  A.  D.  672,  on  what  constitutes  implied  war- 
ranty; 3  A.  D.  678;  5  A.  D.  424;  18  A.  D.  326;  19  A.  D.  477,— on  implied 
warranties  on  sales  of  chattels;  10  A.  D.  165,  on  implied  warranty  from  sale 
for  sound  price;  1  A.  D.  621,  on  warranty  of  quality  from  sale  for  soimd  price; 
31  A.  S.  R.  524,  on  implied  warranty  of  merchantable  quality  in  executory  contract 
to  deliver  grain. 

Cited  in  notes  in  102  A.  S.  R.  609,  on  implied  warranty  of  quality  in  sale  for 
sound  price;  43  A.  D.  680,  on  implication  of  warranty  from  sound  price  paid 
for  goods;  14  L.R.A.  493,  on  implied  warranties  of  quality  in  executed  sales  by- 
description. 

Disapproved  in  Moses  v.  Mead,  1  Denio,  378,  43  A.  D.  676;  Warren  Glass 
Works  Co.  v.  Keystone  Coal  Co.  65  Md.  547,  5  Atl.  253, — refusing  to  recognize 
the  principle  that  a  sale  for  a  sound  price  implies  a  warranty  of  the  thing  sold. 

1  AM.  DEC.  88,  MIIiliER  ▼.  liYNDE,  2  ROOT,  444. 
Removal  of  causes. 

See  Illinois  C.  R.  Co.  v.  Coley,  121  Ky.  386,  1  L.R.A.(N.S.)  370,  89  S.  W.  234, 
holding  that  courts  should  dismiss  action  as  to  resident  of  state  joined  as  de- 
fendant to  prevent  removal  to  Federal  court  as  soon  as  fact  is  discovered  and 
remove  case  to  Federal  court;  Illinois  C.  R.  Co.  v.  Houchins,  121  Ky.  526,  12S 
A.  S.  R.  205,  1  L.R.A.(N.S.)  375,  89  S.  W.  530,  holding  action  against  resident 
employee  of  foreign  railroad  company  and  company  jointly  not  removable  by 
latter  to  Federal  court. 

1  AM.  DEC.  89,  SMITH  ▼.  GATES,  2  ROOT,  582. 
liimitation  over  of  personalty. 

'  Cited  in  reference  notes  in  7  A.  D.  632,  on  validity  of  remainder  over  of  personal 
property;  17  A.  D.  802,  on  limitation  over  of  personalty  by  way  of  remainder; 
78  A.  D.  95,  on  effect  of  bequest  of  income  of  personal  property  without  limitation 
as  to  time. 

Cited  in  note  in  2  A.  D.  86,  as  to  whether  personal  property  may  be  limited 
over  by  way  of  remainder  in  will. 
Bequest  of  use  with  power  of  disposition. 

Cited  in  reference  note  in  48  A.  D.  474,  as  to  when  absolute  estate  is  vested 
by  devise  or  bequest  of  use  with  power  of  disposition. 
Validity  of  bequest  in  restraint  of  marriage. 

Cited  in  Chapin  v.  Cooke,  73  Conn.  72,  84  A.  S.  R.  139,  46  Atl.  282,  holding 
that  a  bequest  or  devise  in  restraint  of  second  marriage  is  not  unlawful. 

1  AM.  DEC.  92,  KEATING  v.  PRICE,  1  JOHNS.  CAS.  22. 
Parol  evidence  as  to  writing. 
Cited  in  Rogers  v.  Atkinson,  1  Ga.  12,  holding  parol  evidence  admissible  to  abow 
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that  the  parties  upon  sttfficient  consideration  added  to  or  varied  the  contract, 
flubeequent  to  its  execution;  Flanders  v.  Fay,  40  Vt.  316,  holding  parol  evidence 
admissible  to  show  an  agreement  subsequent  to  a  written  lease  not  under  seal; 
Low  ▼.  Treadwell,  12  Me.  441,  holding  parol  evidence  admissible  to  show  subse- 
quent agreement  by  the  payee  that  payment  might  be  made  to  a  third  person; 
Dorman  v.  Elder,  3  Blackf.  400,  holding  in  an  action  for  damages  for  nonperform- 
ance of  a  contract  it  may  be  shown  that  the  plaintiff  dispensed  with  the  condition 
of  the  contract  and  thus  prevented  its  strict  performance. 

Cited  in  reference  note  in  20  A.  D.  84,  on  parol  evidence  to  vary,  control,  or  alter 
written  instrument. 

Cited  in  notes  in  13  L.ILA.  633,  on  parol  evidence  to  show  waiver;  11  E.  R.  C. 
227,  on  parol  evidence  to  modify  written  contract. 

Distinguished  in  Thompson  v.  Ketchum,  8  Johns.  180,  5  A.  D.  332,  holding  that 
where  no  time  of  payment  was  expressed  in  a  note,  parol  evidence  was  inad- 
missible to  show  a  time  was  agreed. 
To  vary  or  extend  time  of  performance. 

Cited  in  Wilgus  v.  Whitehead,  89  Pa.  131,  6  N.  W.  C.  637,  36  Phila.  Leg.  Int. 
265,  holding  parol  evidence  admissible  to  show  that  after  a  sale  the  parties 
agreed  that  the  articles  should  be  delivered  at  a  different  time  and  place;  Fergu- 
son V.  Hill,  3  Stew.  (Ala.)  485,  21  A.  D.  641,  holding  evidence  of  parol  agreement 
extending  time  of  pajrment  of  note  admissible,  when  made  after  making  of  note; 
Watkins  v.  Hodges,  6  Harr.  &  J.  38,  holding  subsequent  parol  agreement  to  post- 
pcme  delivery  of  articles  under  a  written  contract  not  a  waiver  of  the  contract; 
Jones  V.  Alley,  4  O.  Greene,  181,  holding  that  subsequent  parol  agreement  to 
extend  the  time  of  payment  or  performance  of  a  contract  does  not  vary  or  change 
the  stipulations  of  the  contract;  Williams  v.  Esling,  4  Pa.  486,  45  A.  D.  710, 
holding  parol  evidence  inadmissible  to  show  an  agreement  made  at  the  time  of 
the  execution  of  a  check  pa3rment  should  not  be  demanded  at  maturity;  Anspach 
V.  Bast,  52  Pa.  356,  refusing  parol  evidence  that  an  agreement  when  it  was  made 
was  to  be  renewed  at  maturity;  Blood  v.  Goodrich,  9  Wend.  68,  24  A.  D.  121, 
holding  that  time  of  performance  of  a  contract  for  the  conveyance  of  land 
cannot  be  enlarged  by  parol;  Hill  v.  Blake,  16  Jones  &  S.  253,  holding  in  an 
action  for  breach  of  contract  to  purchase  certain  iron  the  burden  of  proving  a 
waiver  of  performance,  is  on  party  claiming  to  have  been  misled  by  statements 
of  other  party;  Hunt  v.  Bloomer,  5  Duer,  202,  as  an  authority  on  question  of 
admissibility  of  parol  evidence  to  show  an  agreement  to  extend  time  of  pay- 
ment of  bond. 

Cited  in  reference  note  in  24  A.  D.  771,  on  parol  evidence  to  extend  time  for 
performance  of  written  contract. 
Varying:  terms  of  written  contract  by  subsequent  parol  agreement. 

Cited  in  Spann  v.  Baltzell,  1  Fla.  301,  46  A.  D.  346,  holding  that  single  contract 
may  be  entirely  dissolved  by  a  subsequent  oral  agreement;  Munroe  v.  Perkins, 
9  Pick.  298,  20  A.  D.  475,  holding  that  a  contract  imder  seal  may  be  discharged 
or  released  by  parol ;  Dodge  v.  Crandall,  30  N.  Y.  294,  holding  that  after  the  breach 
of  a  sealed  agreement  it  may  be  modified  in  any  respect  or  wholly  rescinded  by 
an  executed  parol  agreement  founded  upon  a  sufficient  consideration;  Baldwin  v. 
Munn,  2  Wend.  399,  to  proposition  that  strict  compliance  with  contract  may  be 
waived  by  subsequent  parol  agreement;  Webster  v.  Tibbits,  19  Wis.  439,  holding 
that  the  manner  of  performance  of  written  contract  may  be  changed  by  parol; 
Cummings  v.  Arnold,  3  Met.  486,  37  A.  D.  155,  holding  that  the  terms  of  sale 
of  goods  may  be  varied  by  subsequent  parol  contract. 

Cited  in  note  in  74  A.  D.  658,  on  rescission  of  contract  by  mutual  agreement. 

Distinguished  in  Lander  v.  Clark,  1  Hale,  394,  where  the  question  was  as  to 
the  effect  of  a  deviation  on  rights  under  a  charter  party. 
—  As  to  time  of  performance. 

Cited  in  Miller  v.  Holbrook,  1  Wend.  317;  Pearl  v.  Wells,  6  Wend.  291,  21 
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A.  D.  328;  Clark  t.  Dales,  20  Barb.  42;  Deyo  t.  Waggoner,  19  Johns.  241; 
Grafton  Bank  t.  Woodward,  6  N.  H.  99,  20  A.  D.  666;  Robinson  v.  Batchelder, 
4  N.  H.  40;  Schmidt  v.  Cowperthwait,  1  N.  Y.  City  Ct.  Rep.  Supp.  39,  12  Daly, 
381,  66  How.  Pr.  477;  Baker  t.  Whiteside,  Breese  (III)  132,  12  A.  D.  168; 
Marks  v.  Robinson,  1  Bail.  L.  89;  Vasseor  y.  Livingston,  4  Duer,  285;  Waugen- 
heim  v.  Graham,  39  Cal.  169, — ^holding  that  time  for  performance  of  simple 
contract  in  writing  may  be  waived  or  extended  by  subsequent  parol  agreement; 
Dearborn  v.  Cross,  7  Cow.  48;  Burt  ▼.  Sazton,  1  Hun,  651,  4  Thomp.  AC.  109; 
Homer  ▼.  Guardian  Mut.  L.  Ins.  Co.  67  N.  T.  478, — holding  that  time  of  per- 
formance of  contracts  by  specialty  may  be  extended  by  parol ;  Fleming  v.  Gilbert, 
3  Johns.  528,  holding  that  time  of  performance  of  condition  of  bond  may  be  en- 
larged by  parol;  Lander  v.  Clark,  1  Hall,  366,  holding  that  extension  of  time  may 
be  shown  in  defense  to  a  suit  on  the  original  contract  of  charter  party;  Wads- 
worth  Y.  Thompson,  8  III.  423,  holding  where  there  are  mutual  promises  to  be 
performed  an  agreement  for  extension  need  not  be  shown  to  have  had  a  new  con- 
sideration. 

Cited  in  reference  notes  in  24  A.  D.  129,  on  parol  enlargement  of  time  of  per- 
formance of  written  contract;  31  A.  D.  140,  on  validity  of  parol  enlargement  of 
time  to  perform  written  contract;  100  A.  D.  169,  on  parol  alteration  of  time  of 
payment  or  performance  of  contracts  within  statute  of  frauds. 

Cited  in  note  in  66  A.  S.  R.  664,  on  variation  of  writing  by  subsequent  parol 
agreement  changing  time  of  performance. 

Distinguished  in  Parmelee  v.  Thompson,  45  N.  Y.  68,  6  A.  R.  33,  holding  that 
a  promise  to  extend  the  time  of  payment  of  a  note  must  be  founded  on  a  sufficient 
consideration. 
Consideration  for  promise. 

Cited  in  note  in  34  L.R.A.  34,  on  payment  of  existing  debt  as  consideration. 
General  Issne  in  case  on  special  contract. 

Cited  in  Frost  v.  Everett,  6  Cow.  497,  holding  parol  evidence  of  an  enlargement 
of  the  time  of  performance  of  a  contract  admissible  under  the  general  issue. 

1  AM.  DEC.  98,  JOHNSON  y.  BliOODGOOD,    1  JOHNS.  CAS.   51,  Re- 

affirmed  on  later  appeal  in  2  Cai.  Cas.  SOI. 
Recognition  of  assignments  at  law. 

Cited  in  Henry  v.  Brown,  19  Johns.  49;  Briggs  v.  Dorr,  19  Johns.  96;  Country- 
man V.  Boyer,  2  N.  Y.  Code  Rep.  4;  Eels  v.  Finch,  5  Johns.  193,— holding  that  a 
court  of  law  will  protect  the  interest  of  an  assignee  of  a  chose  in  action  against 
any  person  having  notice  or  who  is  bound  to  take  notice  of  it;  Anderson  v.  Van 
Alen,  12  Johns.  343,  holding  that  a  delivery  of  a  note  to  a  party  to  collect  and 
apply  the  proceeds  to  the  payment  of  another  note  which  was  then  owing  to  the 
party  so  authorized  to  collect,  will  amount  to  an  equitable  assignment  which 
assignor  cannot  defeat  at  pleasure;  Price  v.  Bradford,  5  Ga.  364,  holding  that  at 
law  an  assignee  of  a  chose  in  action  could  sue  in  the  name  of  the  assignor  and 
thus  protect  his  rights. 

Cited  in  reference  notes  in  68  A.  D.  766,  on  rights  of  one  taking  note  after 
maturity;  16  A.  8.  R.  666,  on  purchase  of  note  after  maturity. 
—  Defenses  as  against  assignee. 

Cited  in  Duncklee  v.  Greenfield  Steam  Mill  Co.  23  N.  H.  246,  holding  in  the 
absence  of  fraud  between  the  assignee  and  assignor  an  assignment  of  a  debt  is 
good  against  all  defenses  that  did  not  exist  in  equity  at  the  time  it  was  made; 
Tritt  V.  Colwell,  31  Pa.  228,  holding  that  payment  of  a  bond  to  the  obligee  in 
the  face  of  facts  and  circumstances  sufficient  to  put  the  obligor  on  inquiry  will 
not  defeat  a  recovery  by  the  assignee;  Timan  v.  Leland,  6  Hill,  237,  holding  that 
the  right  of  a  person  beneficially  interested  in  a  demand  cannot  be  defeated  by  any 
transaction  between  the  defendant  and  the  nominal  plaintiff  after  notice  of  facts. 

Cited  in  reference  notes  in  39  A.  D.  710,  as  to  what  defenses  indorsee  of  over- 
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due  note  is  subject;   29  A.  D.  586,  on  necessity  of  demand  and  notice  to  in- 

doner  of  past-due  note. 

Tranafer  of  OTerdae  paper  as  notice. 

Cited  in  Cromwell  v.  Arrott,  1  Serg.  &  R.  180;  Comstock  v.  Hoag,  5  Wend. 
MO;  Gleason  v.  Moen,  2  Duer,  639;  Havens  v.  Huntington,  1  Cow.  387,— holding 
that  the  assignee  of  past-due  note  takes  same  subject  to  equities  existing  be- 
tween the  original  parties  at  time  of  transfer;  Emerson  v.  Crocker,  5  N.  H.  159, 
holding  purchaser  of  overdue  note  charged  with  notice  of  rights  of  holder;  Coch- 
rane V.  Hyre,  49  W.  Va.  315,  38  S.  E.  554,  holding  that  every  presumption  is  made 
against  the  purchaser  of  a  note  after  it  is  due. 
Defenaea  to  notes  or  bills. 

Cited  in  Bridge  v.  Hubbard,  16  Mass.  96,  8  A.  D.  86,  holding  that  an  accommo- 
dation maker  might  set  up  usury  where  his  note  was  a  mere  renewal  though  he 
was  not  party  to  the  usurious  bargain. 
Set-off  as  affected  by  equities  In  tbird  persons. 

Cited  in  Caines  ▼.  Brisban,  13  Johns.  9,  holding  that  the  statute  allowing  a  set-off 
will  apply  to  parties  in  interest  though  not  parties  to  the  record. 

Cited  in  notes  in  47  A.  S.  R.  593,  on  equitable  set-off  in  favor  of  or  against 
holder  of  note  after  insolvency;  46  L.R.A.  792,  on  rights  of  holder  of  negotiable 
paper  transferred  after  maturity  under  statutes  as  set-off  of  mutual  claims. 
—  As  affected  by  intervention  of  an  assignee. 

Cited  in  Hegerman  v.  Hyslop,  Anthon,  N.  P.  269,  holding  that  a  promissory  note 
purchased  after  an  assignment  for  the  benefit  of  creditors  cannot  be  set-off  in 
an  action  brought  in  the  name  of  the  insolvent  by  the  assignees;  Farmers'  Bank  v. 
Willis,  7  W.  Va.  31,  holding  that  a  set-off  as  between  original  parties  acquired 
after  a  bona  ftde  assignment  and  notice  thereof  cannot  be  asserted  as  against  the 
assignee  for  value. 

Cited  in  notes  in  21  L.R.A.  281,  on  right  to  set-off  against  insolvent  claims 
purchased  after  assignment  for  creditors;  23  LJR.A.  314,  on  limitations  on  right 
to  set-off  insolvent's  obligation  on  claim  in  hands  of  receiver,  assignee,  or  trustee 
for  creditors. 

Distinguished  in  Schieffelin  v.  Hawkins,  1  Daly,  289,  holding  that  an  assignee 
for  benefit  of  creditors  is  not  a  bona  fide  purchaser  with  full  right  of  set-off. 
Facts  challenging  Inquiry. 

Cited  in  Pritchard  v.  Brown,  4  N.  H.  397,  17  A.  D.  431,  holding  that  possession 
of  land  is  notice  of  occupant's  interest. 

Protection  of  cestui  que  trust  as  against  third  persons  dealing  with 
trustee. 

Cited  in  Crum  v.  Moore,  14. N.  J.  Eq.  436,  82  A.  D.  262,  holding  that  a  cestui 
que  iru8t  may  restrain  a  bare  trustee  having  only  a  legal  title  from  submitting 
a  question  to  arbitration. 

1  AM.  DEC.  97,  liEFFINOWlXIi  v.  WHITE,  1  JOHNS.  CAS.  99. 
Meaning  of  "month." 

Cited  in  Strong  v.  Birchard,  5  Conn.  357,  holding  that  when  bill  of  exchange 
and  promissory  notes  are  payable  in  a  certain  number  of  months,  calendar  months 
are  intended;  Guaranty  Trust  t  S.  D.  Co.  v.  Buddington,  27  Fla.  215,  12  L.R.A. 
770,  9  So.  246,  holding  that  the  term  ''month"  when  used  in  the  statute  means 
calendar  months;  Wagner  v.  Kenner,  2  Rob.  (La.)  120,  dissenting  opinion  of 
Bullard,  J.,  maintaining  that  where  a  bill  is  payable  so  many  months  after  date, 
the  day  of  date  is  excluded  in  the  computation. 

Cited  in  reference  note  in  50  A.  S.  R.  626,  on  meaning  of  "month." 

Cited  in  notes  in  21  A.  D.  499;  78  A.  S.  R.  384,  385, — on  meaning  of  "month"  in 
eomputation  of  time;  12  L.R.A.  770,  on  meaning  of  term  "month"  as  found  in 
statutes. 

Distinguished  in  State  v.  Jacobs,  2  Harr.   (Del.)   548;  Loring  v.  Hailing,  L5 
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Johns.  119, — ^holding  that  ''month"  when  used  in  a  statute  is  to  be  understood  as 
a  lunar  month;  Wilt  y.  Piatt,  3  N.  Y.  City  Hall  Rec.  71,  holding  that  a  month 
in  law  is  twenty-eight  days  unless  otherwise  expressed;  Redmond  v.  Glover, 
Dudley  (Ga.)  107,  holding  that  word  ''months"  in  a  statute  in  respect  to  mort- 
gage foreclosure  meant  lunar  months. 
Facta  oonstitnting  waiver  of  demand  and  notice  of  nonpayment  of  note. 

Cited  in  Bank  of  Virginia  v.  Boisseau,  8  Leigh,  164,  holding  that  it  must  be  the 
act  of  the  indorser  himself  which  is  to  operate  as  a  waiver  of  demand  and  notice; 
Wilson  T.  Senier,  14  Wis.  380;  Sheldon  v.  Horton,  63  Barb.  23,— holding  that 
any  act  of  the  indorser  calculated  to  put  the  holder  off  his  guard  and  prevent 
him  from  treating  the  note  as  he  otherwise  would  have  done,  is  a  waiver  of 
demand  and  notice;  Kramer  v.  Sandford,  4  Watts  ft.  S.  328,  39  A.  D.  92,  holding 
that  an  indorser  does  waive  his  right  to  demand  and  notice,  by  receiving  from  the 
maker  collateral  security  to  indemnify  him  for  his  indorsement;  Codding^ton  v. 
Davis,  3  Denio,  16,  holding  that  an  indorser  by  an  express  agreement  before  ma- 
turity may  waive  notice  and  demand;  Mechanics'  Bank  v.  Griswold,  7  Wend.  165, 
holding  that  an  indorser  who  before  maturity  of  the  note  takes  an  assignment 
of  all  the  estate  of  the  maker  to  meet  his  responsibility  is  not  entitled  to  notice 
or  demand;  Williams  v.  Union  Bank,  9  Heisk.  441,  holding  an  indorser  by  a 
promise  to  pay  freely,  absolutely,  and  unconditionally  may  make  himself  liable 
though  he  might  otherwise  have  been  discharged;  Breece  v.  Lytic,  13  Barb.  163, 
holding  that  an  unconditional  promise  by  an  indorser  to  pay  is  a  waiver  of  de- 
mand and  notice;  Bussell  v.  Cronkhite,  32  Barb.  282,  holding  that  a  statement 
by  an  indorser  that  note  was  all  right  and  that  payee  was  not  to  trouble  himself 
to  make  demand  was  a  waiver  of  demand  and  notice ;  Thornton  v.  Wynn,  1.2  Wheat. 
183,  6  L.  ed.  595;  Higgins  v.  Morrison,  4  Dana,  100, — ^holding  that  a  promise  to 
pay  a  dishonored  bill  with  knowledge  of  the  laches  of  the  holder  will  amount  to 
an  implied  waiver  of  the  want  of  demand  and  notice. 

Cited  in  reference  notes  in  26  A.  D.  267,  as  to  when  notice  to  indorser  is  ex- 
cused; 1  A.  D.  99,  on  what  will  excuse  demand  and  notice  of  nonpayment;  28 
A.  D.  299,  on  waiver  of  demand  and  notice  by  indorser;  43  A.  D.  170,  on  waiver 
of  demand  and  notice  of  nonpayment  of  bill  or  note,  by  subsequent  promise;  75 
A.  D.  157,  on  waiver  of  demand  and  notice  by  asking  extension  of  time. 

Cited  in  notes  in  14  A.  D.  189,  190,  on  what  will  excuse  notice  to  indorser; 
23  A.  D.  504,  on  waiver  of  demand  and  notice  by  indorser. 

Distinguished  in  Cayuga  County  Bank  v.  Dill,  5  Hill,  403,  holding  that  the 
acts  of  an  indorser  to  be  a  waiver  of  a  demand  and  notice  must  be  such  as  to 
mislead  the  holder  by  inducing  him  to  believe  that  a  waiver  is  intended. 
Extension  to  indorser  before  matarity  as  waiver  of  demand  and  notice. 

Cited  in  Leonard  v.  Gary,  10  Wend.  504,  holding  that  an  extension  to  an  in- 
dorser makes  demand  and  notice  to  him  unnecessary;  Russell  v.  Buck,  11  Vt. 
166,  holding  that  if  the  indorser  of  a  note  before  it  becomes  payable  agrees  with 
the  holder  that  in  consideration  of  time  being  given  he  will  pay  the  note,  he 
waives  right  to  demand  and  notice;  Cady  v.  Bradshaw,  116  N.  Y.  188,  5  L.R.A. 
557,  22  N.  E.  371,  holding  a  request  by  an  indorser  that  time  of  payment  be  ex- 
tended is  a  waiver  of  demand  and  notice  at  maturity;  Whitney  v.  Abbot,  5 
N.  H.  378,  holding  that  an  absolute  promise  by  an  indorser  of  a  note  to  pay 
it,  though  made  before  the  note  is  due,  is  a  waiver  of  right  to  demand  and  notice ; 
Camp  V.  Bates,  11  Conn.  487;  Taunton  Bank  v.  Richardson,  5  Pick.  436, — 
holding  that  parol  evidence  is  admissible  to  show  that  indorser  waived  demand 
and  notice  and  does  not  offend  the  parol  evidence  rule;  Lockwood  v.  Crawford, 
18  Conn.  361,  holding  that  a  demand  and  notice  will  not  be  presumed  without 
satisfactory  proof  of  express  waiver  or  assumption  of  the  debt  as  a  principal. 

Distinguished  in  Michaud  v.  Lagarde,  4  Minn.  43,  Gil.  21,  holding  that  a  parol 
agreement  without  consideration  between  the  indorser  and  the  holder  that  the 
payment  of  the  note  should  not  be  demanded  at  maturity  does  not  waive  demand 
and  notice. 
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Aider  of  pleadings  by  verdict. 

Cited  in  Addington  t.  Allen,  11  Wend.  374,  holding  that  after  yerdict  every- 
thing shall  be  intended  which  the  allegations  of  the  record  require  to  be  proved; 
Clark  V.  Dales,  20  Barb.  42,  holding  that  the  commission  of  a  purchaser  in  an 
action  for  breach  of  contract  to  deliver  goods  to  alleged  place  at  which  he  was 
readj  to  pay  for  goods  is  cured  by  verdict. 

Distinguished  in  Harbison  v.  Bank  of  the  State,  28  Ind.  133,  92  A.  D.  308, 
holding  that  a  complaint  in  an  action  against  the  drawer  of  a  bill  which  fails 
to  show  that  presentment  was  made  at  the  time  of  the  maturity  of  the  bill  is  in- 
sufficient on  demurrer. 

1  AM.  I>BC.  100,  JACKSON  ▼.  DUNIiAP,  1  JOHNS.  CAS.  114. 
DeliTery  of  deed. 

Cited  in  Le  Roy  v.  Jamison,  3  Sawy.  369,  Fed.  Cas.  No.  8,271,  holding  that 
there  is  a  delivery  when  the  grantor  has  parted  with  the  possession  or  the  right 
to  retain  it,  in  order  that  it  may  be  given  to  the  grantee;  Alsop  v.  Swathel,  7 
Conn.  500,  holding  that  by  some  expression  or  act  the  grantor  in  a  deed  must 
indicate  his  intention  to  put  the  deed  into  the  possession  of  the  grantee;  Alex- 
ander V.  Alexander,  71  Ala.  296,  holding  that  the  jury  must  be  satisfied  from  the 
evidence  that  the  deed  passed  from  the  grantor  with  the  intention  of  delivery 
to  the  grantee;  Wallace  v.  Harris,  32  Mich.  380,  as  an  authority  on  the  suffi- 
ciency of  the  delivery  of  a  deed. 

Cited  in  reference  notes  in  14  A.  D.  371,  on  what  constitutes  delivery;  38  A.  S. 
R.  467,  on  what  does  not  constitute  delivery  of  deed;  44  A.  D.  707,  on  necessity 
and  sufficiency  of  delivery  of  deed. 

Cited  in  notes  in  13  LJLA.  676,  on  essentials  to  delivery  of  deed;  40  A.  R.  217, 
on  sufficiency  of  delivery  of  deed;  4  A.  D.  187,  as  to  when  delivery  of  deed  takes 
effect;  53  A.  S.  R.  554,  on  delivery  of  deed  to  take  effect  on  death  of  grantor. 
— 'NecesAlty  of  <x>niplete  delivery. 

Cited  in  Jackson  ex  dem.  Ten  Eyck  v.  Perkins,  2  Wend.  308;  Jackson  ex  dem. 
Ten  Eiyek  v.  Richards,  6  Cow.  617, — holding  that  it  is  essential  to  the  validity 
of  a  deed  that  it  be  delivered  and  accepted ;  Freeman  v.  Peay,  23  Ark.  439,  holding 
same  of  a  mortgage;  Pepper  v.  State,  22  Ind.  399,  85  A.  D.  430,  holding  that  an 
official  bond  containing  certain  names  inserted  in  the  body  of  it  as  obligors, 
must  be  signed  by  all  before  there  can  be  a  valid  delivery  as  against  those  who 
sign. 

—  Necessity  of  delivery  while  title  is  in  grantor. 

Cited  in  Hibberd  v.  Smith,  67  Cal.  547,  56  A.  R.  726,  4  Pac.  473,  8  Pac.  46, 
holding  that  the  delivery  and  acceptance  must  be  before  the  right  of  a  third 
person  attaches. 

—  Necessity  of  acceptance  by  grantee. 

Cited  in  Robbins  v.  Rascoe,  120  N.  C.  79,  58  A.  S.  R.  774,  38  L.RA.  238,  26 
S.  E.  807  (dissenting  opinion),  on  necessity  of  acceptance  to  validity  of  delivery 
of  deed;  Jackson  ex  dem.  Pintard  v.  Bodle,  20  Johns.  184,  holding  that  it  is 
essential  to  the  legal  operation  of  a  deed  that  the  grantee  assent  to  receive  it; 
Hulick  v.  Scovil,  9  111.  159,  holding  that  for  a  valid  delivery  there  must  be  an 
acceptance  at  the  time  of  the  delivery;  Higman  v.  Stewart,  38  Mich.  513,  holding 
that  intelligent  assent  to  the  acceptance  of  a  deed  is  necessary;  Morgan  v.  Hazle- 
hurst  Lodge,  53  Miss.  665,  holding  a  deed  to  a  person  not  in  esse  at  the  time  of  the 
execution  of  the  deed  is  void;  Jackson  ex  dem.  Eames  v.  Phipps,  12  Johns.  418, 
holding  that  there  is  no  delivery  where  the  grantee  dies  before  the  deed  reaches 
him  though  it  is  executed  prior  to  his  death;  Re  Lansing,  182  N.  Y.  238,  74 
N.  £.  882,  holding  that  a  grantee  under  a  power  of  appointment  may  elect  to 
receive  it  or  reject  it  at  his  discretion. 

—  Delivery  with  retention  of  custody  or  control  by  grantor. 

Cited  in  Souverbye  v.  Arden,  1  Johns.  Ch.  240,  holding  that  if  it  is  agreed  that 
Am.  Dec  Vol.  I. — 2. 
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deed  remain  in  the  posesesion  of  the  grantee  until  certain  conditions  are  complied 
with  the  deed  will  not  operate  until  these  conditions  are  fulfilled ;  Cook  v.  Brown, 
34  N.  H.  460;  Eckert  v.  Lewis,  4  Phila.  426,  18  Phila  L^.  Int.  4;  Provart  v. 
Harris,  150  111.  40,  36  N.  E.  958;  Hall  v.  Waddill,  78  Miss.  16,  27  So.  936,  28 
So.  831, — ^holding  that  to  affect  a  valid  delivery  of  a  deed  the  grantor  must 
part  with  the  deed  and  the  right  to  recall  it  absolutely  and  irrevocably;  Stubing 
V.  Stubing,  25  N.  Y.  S.  R.  951,  5  N.  Y.  Supp.  767,  holding  that  there  is  no  deliv- 
ery where  the  grantor  retains  control  over  deed;  Bettinger  v.  Van  Alstine,  79 
Hun,  517,  29  N.  Y.  Supp.  904,  holding  that  a  revocable  delivery  of  a  deed  is 
no  delivery;  Brown  v.  Austen,  22  How.  Pr.  394,  35  Barb.  341,  holding  that  a 
delivery  of  a  deed  to  a  stranger  for  and  in  behalf  of  the  grantee  is  good  if  un- 
conditional; Bisard  v.  Sparks,  133  Mich.  587,  95  N.  W.  728,  holding  that  a  deed 
retained  in  the  possession  and  control  of  the  grantor  until  after  his  death  is 
void  for  want  of  delivery;  Taft  v.  Taft,  59  Mich.  185,  60  A.  R.  291,  26  N.  W.  426, 
holding  that  a  deed  to  be  delivered  after  the  death  of  the  grantor,  on  the  per- 
formance of  certain  conditions,  is  void  as  a  delivery  after  death  of  grantor; 
Church  V.  Oilman,  15  Wend.  656,  30  A.  D.  82,  holding  where  a  delivery  to  a  third 
person  is  absolute,  the  grantor  reserving  no  control  over  it,  the  estate  passes; 
Osborne  v.  Eslinger,  155  Ind.  351,  80  A.  S.  R.  240,  58  N.  E.  439,  holding  that 
delivery  of  a  package  to  a  third  person  for  the  one  who  should  settle  grantor's 
estate,  was  not  a  good  delivery  of  a  deed  to  a  fourth  person,  none  but  grantor 
having  known  it  was  in  the  package;  Jacobs  v.  Alexander,  19  Barb.  243,  holding 
there  was  no  delivery  where  in  expectation  of  death  a  grantor  executed  a  deed  and 
gave  it  to  a  third  person  to  be  delivered  after  death,  but  reclaimed  it  on  his  re- 
covery ;  Dietz  v.  Parish,  12  Jones  &  S.  190,  holding  that  there  is  no  delivery  wha:« 
the  grantee  obtains  possession  of  a  deed  before  performance  of  the  emidition  upon 
which  the  conveyance  depended. 

Distinguished  in  Jones  v.  Swayze,  42  N.  J.  L.  279,  holding  a  delivery  to  a  third 
person  for  use  of  grantee  is  effectual  from  instant  of  such  delivery. 
Notice  from  unauthorized  record. 

Cited  in  note  in  1  L.R.A.  192,  on  effect  of  unauthorized  record  as  notice. 
Parol  agreements  as  affecting  operation  of  deed. 

Cited  in  Keator  v.  Dimmick,  46  Barb.   158,  to  the  proposition  that  a  parol 
declaration  of  a  person  having  title  to  land  is  inadmissible  as  evidence  to  defeat 
that  title. 
Ekiultable  mortgage. 

Cited  in  Chase  v.  Peck,  21  N.  Y.  581,  holding  that  an  equitable  mortgage  is 
created  where  the  writing  for  conveyance  of  the  fee  is  not  sufficient  to  convey 
the  premises;  Jackson  ex  dem.  Lowell  v.  Parkhurst,  4  Wend.  369,  holding  that  a 
subsequent  pledge  of  the  deed  with  the  grantor  by  way  of  security  creates  an 
equitable  lien  which  cannot  be  set  up  at  law;  Trimm  v.  Marsh,  54  N.  Y.  599, 
13  A.  R.  623,  dissenting  opinion  by  Gray,  J.,  to  the  point  that  the  merely  equi- 
table estate  of  the  mortgagee  in  possession  would  be  no  defense  in  ejectment. 
—  By  deposit  of  title  deed. 

Cited  in  Griffin  v.  Griffin,  18  N.  J.  Eq.  104,  holding  that  an  equitable  mortgage 
by  deposit  of  title  deeds  is  invalid  as  against  a  bona  fide  purchaser  without 
notice;  Wilder  v.  Butterfield,  50  How.  Pr.  385,  holding  that  possession  of  a  mort- 
gage by  a  mortgagee  awaiting  the  signature  of  the  mortgagor's  wife,  was  suffi- 
cient to  give  him  an  equitable  lien  upon  the  interest  of  the  mortgagor  in  the 
premises. 

Cited  in  note  in  19  L.R.A.(N.S.)  207,  on  equitable  mortgage  by  deposit  of  title 
deeds. 

Disapproved  in  Bloomfield  State  Bank  v.  Miller,  55  Neb.  243,  70  A.  S.  R.  881, 
44  L.RJIL.  387,  75  N.  W.  569,  holding  that  a  mortgage  by  the  deposit  of  title  deeds 
without  writing  is  not  effective. 
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1  AM.  DEO.  161,  JOHNSON  t.  CAUI/KINS,  1  JOHNS.  CAS.  116. 
MiUgaUon  of  damascB  by  fault  of  plaintiff. 

Cited  in  Bobison  ▼.  Rupert,  23  Pa.  523,  holding  in  an  action  to  assault  and 
batteiy  that  ciiemnstanoes  of  provocation  or  fault  on  part  of  plaintiff  may  be 
shown  in  miUgation  of  damages. 

—  Unchastlty  as  mitigation  in  breach  of  promise  cases. 

ated  in  Van  Storch  v.  Griffin,  71  Pa.  240,  1  Luzerne  Legal  Reg.  610,  20  Phila. 
Leg.  Int.  349,  holding  plaintiff's  character  in  issue  in  an  action  for  breach  of 
promise;  Budd  ▼.  Crea,  6  N.  J.  L.  370,  holding  evidence  of  lewd  character  of 
plaintiff  admissible  in  mitigation  of  damages  in  action  for  breach  of  promise. 

Cited  in  reference  notes  in  17  A.  D.  408,  on  evidence  of  plaintiff's  misconduct 
in  mitigation;  44  A.  D.  444,  on  evidence  of  immoral  conduct  of  plaintiff  in 
mitigation. 

Cited  in  notes  in  63  A.  D.  543,  on  plaintiff's  unchastity  as  defense  to  action  for 
breach  of  promise  to  marry;  26  LJLA.  431,  on  effect  of  fraudulent  concealment 
of  want  of  chastity  to  avoid  promise  of  marriage;  26  A.  D.  678,  on  evidence  of 
plaintiff's  want  of  chastity  or  immoral  conduct  in  mitigation  of  damages  for 
breach  of  promise  of  marriage. 

Distinguished  in  Button  v.  McCauley,  38  Barb.  413,  holding  evidence  of  par- 
ticular acts  of  plaintiff  is  inadmissible  unless  they  show  or  are  intended  to  show 
plaintiff  to  be  unchaste. 

—  Unchastity  at  times  other  than  breach. 

Cited  in  WiUard  v.  Stone,  7  Cow.  22,  17  A.  D.  406,  holding  that  evidence  of 
indecent  familiarities  between  plaintiff  and  other  men  subsequent  to  defendant's 
refusal  to  marry  her  should  be  allowed  in  mitigation  of  damages;  Denslow  v.  Van 
Horn,  16  Iowa,  476,  holding  that  plaintiff's  character  without  limitation  as  to  time 
may  be  given  in  evidence  by  the  defendant. 
Elements  of  damages  for  breach  of  promise  to  marry. 

Cited  in  Johnson  v.  Jenkins,  24  N.  T.  262,  dissenting  opinion  by  Davies,  J., 
asserting  that  it  was  competent  for  plaintiff  to  show  her  feelings,  affections, 
and  pride  were  affected  by  the  breach  of  contract  on  part  of  the  defendant. 

—  Sednction  as  an  element  in  breach  of  promise  to  marry. 

Cited  in  Green  v.  Spencer,  3  Mo.  318,  26  A.  D.  672,  holding  that  evidence  of 
seduction  may  be  given  in  evidence  to  aggravate  the  damages;  Coil  v.  Wallace, 
24  K.  J.  L.  201,  as  an  instance  where  seduction  was  proved  without  objection. 

Cited  in  note  in  5  A.  D.  618,  on  evidence  of  seduction  in  action  for  breach  of 
promise  as  foundation  for  exemplary  damages. 

Disapproved  in  Hill  v.  Maupin,  3  Mo.  323,  dissenting  opinion  of  Tompkins,  J., 
asserting  that  evidence  of  seduction  is  inadmissible  to  aggravate  damages. 
Request  and  refusal  to  fix  breach  of  promise  to  marry. 

Cited  in  Coil  v.  Wallace,  24  N.  J.  L.  201,  holding  it  unnecessary  to  prove  any 
actual  request  and  refusal  where  conduct  of  the  parties  and  circumstances  show 
nnequivocal  intention  of  defendant  not  to  perform  his  contract;  Clements  v. 
Moore,  11  Ala.  35,  holding  request  and  refusal  imneoessary  where  defendant 
made  performance  of  the  contract  impossible  by  marriage  to  another  woman. 

Cited  in  reference  notes  in  17  A.  D.  408 ;  26  A.  D.  678,— on  necessity  of  proving 
offer  to  marry  on  part  of  plaintiff  in  action  for  breach  of  promise;  44  A.  D,  170, 
on  necessity  of  proof  of  tender  and  refusal  of  performance  of  promise  of  mar- 
riage; 36  A.  D.  347,  on  proving  express  promise  in  action  for  breach  of  promise  to 
■Mwry. 

Cited  in  note  in  63  A.  D.  641,  on  breach  of  promise  of  marriage  and  evidence 
thereof. 
Bvidenoe  of  spedfle  acts  where  ch«ra<;ter  Is  In  issue. 

Cited  in  Ford  t.  Jones,  62  Barb.  484,  holding  that  where  character  is  directly  in 
iMue  specific  acts  may  be  shown. 
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—  Admissibility  of  character. 

Cited  in  Paddock  v.  Salisbury,  2  Cow.  811,  holding  that  in  an  action  of  slander 
evidence  of  general  character  is  admissible. 

Cited  in  reference  notes  in  3  A.  D.  124,  on  evidence  of  plaintiff's  character  in 
breach  of  promise  and  seduction;  44  A.  D.  179,  on  evidence  of  plaintiff's  character 
in  action  for  breach  of  promise;  5  A.  D.  655,  on  evidence  of  character  of  female 
seduced. 
Impossibility  as  excusing  nonperformance  of  contract. 

Cited  in  Pharr  v.  Bachelor,  3  Ala.  237,  holding  that  a  contract  is  rescinded 
when  the  party  who  is  to  perform  an  act  has  made  his  performance  impracticable 
or  where  one  party  prevented  the  other  party  from  doing  the  act. 
t 

1  AM.  DEC.  105,  OONROE  ▼.  BIRDSAIjIj,  1  JOHNS.  CAS.  127. 
Validity  of  infants'  contracts. 

Cited  in  Hugh  ▼.  Gallans,  2  Legal  Chron.  247,  3  Luzerne  Leg.  Reg.  109,  10 
Phila.  618,  31  Phila.  Leg.  Int.  349,  holding  that  the  contracts  of  an  infant  at 
common  law  cannot  be  enforced  except  for  necessaries;  Fonda  v.  Van  Home,  16 
Wend.  631,  3D  A.  D.  77,  holding  that  if  an  infant  give  or  sell  his  goods  and 
deliver  them  of  his  own  hand  the  act  is  voidable  only;  Roof  v.  Stafford,  7  Cow. 
179,  holding  that  contract  of  sale  and  delivery  of  goods  by  an  infant  is  voidable 
when  infant  becomes  of  age;  Slocum  v.  Hooker,  13  Barb.  536,  holding  that  a 
contract  of  an  infant  cannot  be  avoided  by  the  other  party  to  the  contract; 
Dearborn  v.  Eastman,  4  N.  H.  441,  holding  an  executory  contract  must  be  ratified 
upon  arrival  of  infant  at  majority;  Little  v.  Duncan,  9  Rich.  L.  55,  64  A.  D. 
760,  holding  that  a  sealed  note  given  by  an  infant  may  be  confirmed  by  him  after 
coming  to  majority;  Wambole  v.  Foote,  2  Dak.  1,  2  N.  W.  239,  holding  that  a 
naked  power  of  attorney  given  by  an  infant  is  absolutely  void;  Mason  v.  Denison, 
15  Wend.  64,  as  a  case  where  the  contract  of  an  infant  was  declared  void. 

Cited  in  reference  notes  in  17  A.  D.  739;  34  A.  D.  147, — as  to  when  infants' 
contracts  are  void  and  when  voidable. 

Cited  in  notes  in  13  A.  D.  132,  as  to  what  contracts  of  infants  are  voidable; 
5  L.R.A.  178;  18  A.  S.  R.  575, — on  infants'  contracts  as  void  or  voidable;  44 
A.  D.  286,  on  estoppel  in  pais  as  applied  to  infants;  18  A.  S.  R.  612,  on  bonds 
of  infants;  41  L.  ed.  U.  S.  760,  on  liability  of  infant  on  contract  ratified  by  him; 
21  A.  D.  86,  on  validity  and  ratification  of  infants'  contracts. 

—  Validity  of  deeds. 

Cited  in  Freeman  v.  Bradford,  5  Port.  (Ala.)  270;  Kline  v.  Beebe,  6  Conn. 
494, — holding  that  a  conveyance  of  real  estate  by  an  infant  is  not  void  but  void- 
able only;  Bool  v.  Mix,  17  Wend.  119,  31  A.  D.  285,  holding  same  of  his  deed  of 
bargain  and  sale;  Tucker  v.  Moreland,  10  Pet.  58,  9  L.  ed.  345,  holding  that  a 
deed  of  bargain  and  sale  by  an  infant  was  avoided  by  a  subsequent  deed  after  he 
became  of  age;  Uecker  v.  Koehn,  21  Neb.  559,  59  A.  R.  849,  32  N.  W.  583, 
holding  that  an  infant  by  conveying  real  estate  after  his  majority  confirms  a 
contemporaneous  purchase  and  mortgage  of  the  property  during  infancy. 
Infants'  right  of  disaffirmance. 

Cited  in  Hovey  v.  Hobson,  63  Me.  451,  89  A.  D.  705,  holding  that  the  right 
of  an  infant  to  avoid  his  deed  is  an  absolutely  uncontrollable  privilege  without 
regard  to  circumstances;  Nettleton  v.  Morrison,  6  Dill.  503,  Fed.  Cas.  No. 
10,127,  holding  that  a  restoration  of  the  money  paid  an  infant  is  not  a  condition 
to  the  avoidance  of  a  conveyance  by  an  infant;  Francis  v.  Thompson,  Tappan 
(Ohio)  248,  holding  that  infancy  is  a  personal  privilege  which  be  alone  can 
vail  of. 

—  Effect  of  flraadulent  rt;i/resentation  of  fact  of  majority. 

Cited  in  Fitte  v.  Hall,  9  N.  H.  441;  Danner  v.  Berthold,  11  Mo.  App.  351,— 
holding  that  a  fraudulent  representation  by  an  infant  that  he  is  of  age,  by  whioli 
he  induces  a  person  to  enter  into  a  contract  with  him,  will  not  estop  him  from 
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disaffirming  the  contract  after  he  becomes  of  age;  MacGreal  ▼.  Taylor,  167  U.  8. 
688,  42  L.  ed.  326,  17  Sap.  Ct  Rep.  961,  holding  that  a  failure  of  an  infant  to 
ditcloee  the  fact  of  infancy  at  the  time  of  entering  into  the  contract  is  not  fraud 
that  will  affect  the  right  of  disaflSnnance;  Burdett  v.  Williams,  30  Fed.  697, 
holding  that  the  fraudulent  representations  of  an  infant  that  he  was  of  age 
will  not  estop  him  from  avoiding  a  written  contract  for  compensation  and  re- 
covering pay  on  a  quantum  meruit;  Tucker  v.  Moreland,  10  Pet.  58,  9  L.  ed.  345, 
to  the  point  that  though  disaffirmance  be  a  fraud  yet  it  is  not  thereby  denied  to 
an  infant. 

Cited  in  notes  in  67  L.R.A.  684,  on  estoppel  by  fraud  to  plead  infancy  in  action 
on  contract;  18  A.  S.  R.  635,  on  infant's  concealment  or  misrepresentation  of 
age  affecting  contracts;  37  A.  R.  413,  on  estoppel  of  infant  to  plead  infancy  by 
representation  that  he  was  of  age;  18  A.  S.  R.  634,  on  infant's  concealment  or 
misrepresentation  of  age  affecting  contracts. 

1  AH.  DEC.   107,  OAKIiEY  T.  FARRINGTON,  1  JOHNS.  CAS.   180. 
Actionable  slander. 

Cited  in  Keene  v.  Tribune  Asso.  76  Hun,  488,  27  N.  T.  Supp.  1046;  Dallavo  t. 
Snider,  143  Micb.  542,  114  A.  S.  R.  684,  4  LJLA.(N.S.)  973,  107  N.  W.  271,— 
holding  slanderous  words  must  have  been  in  relation  to  plaintiff's  business; 
Kinney  y.  Nash,  3  N.  Y.  177,  holding  that  slanderous  words  must  have  been  in 
relation  to  plaintiff's  official  character;  Van  Tassel  v.  Capron,  1  Denio,  250, 
43  A.  D.  667,  holding  it  not  actionable  to  call  a  magistrate  a  cheat  or  blackleg; 
Hogg  V.  Dorrah,  2  Port  (Ala.)  212,  holding  charge  that  legislator  is  a  "corrupt 
old  tory"  not  actionable  per  se;  Purdy  v.  Rochester  Printing  Co.  96  N.  Y.  372, 
48  A.  R.  032,  holding  charge  that  coroner  (though  a  physician  also)  was 
holding  inquest  over  man  incorrectly  supposed  dead  not  actionable;  Potter  v. 
New  York  Evening  Journal  Pub.  Co.  68  App.  Div.  95,  74  N.  Y.  Supp.  317, 
holding  charge  that  clergyman  on  a  judicial  trial  called  one  a  "damned  skunk" 
actionable  per  we;  Davis  v.  Sladden,  17  Or.  259,  21  Pac.  140,  holding  calling  of 
married  woman  a  prostitute  actionable  per  ee. 

Cited  in  reference  notes  in  1  A.  D.  449,  as  to  what  words  are  actionable  per  ee; 
43  A.  D.  670,  on  slander  of  one  in  office  or  business. 

Cited  in  notes  in  116  A.  S.  R.  815,  on  character  of  words  imputing  corruption 
or  unfitness  for  office  as  libelous  per  ee;  7  A.  D.  142,  on  charge  of  drunkenness 
against  minister  as  actionable  slander;  4  L.RJL(N.S.)  974,  on  oral  charge  of 
imBolvency  against  merchant  as  slander. 

1  AH.  DEC.   108,  ENSIGN  T.  WEBSTER,  1  JOHNS.  CAS.   145. 
ConclnslTcness  of  receipt. 

Cited  in  Chace  v.  Higgins,  1  Thomp.  k  S.  229,  on  admissibility  of  evidence  of 
Bonsettlement  of  entire  account;  Monell  v.  Lawrence,  12  Johns.  521,  holding 
parol  evidence  admissible  to  explain  receipt  for  money;  Saunders  v.  Hendrix, 
5  Ala.  224,  holding  receipt  for  payment  of  money,  uncertain  as  to  amount,  ex- 
plainable by  parol;  Tarver  v.  Rankin,  3  Oa.  210,  holding  that  receipt  may  be 
explained  by  showing  mistake,  fraud,  or  imposition;  Weed  v.  Snow,  3  McLean, 
265,  Fed.  Cas.  No.  17,347,  holding  that  receipt  may  be  explained,  varied,  or 
contradicted  by  parol;  Fuller  v.  Crittenden,  9  Conn.  401,  23  A.  D.  364,  holding 
parol  evidence  admissible  to  contradict  receipt  in  full;  Berry  v.  Berry,  17  N.  J. 
L.  440,  holding  other  evidence  of  payment  admissible  though  receipt  was  given; 
United  States  v.  Williams,  1  Ware,  175,  Fed.  Cas.  No.  16,724,  holding  receipt  of 
payment  not  a  bar  to  suit;  White  v.  Parker,  8  Barb.  48,  upholding  guardian's 
right  to  show  that  receipt  for  money  was  given  for  land  contracts;  Buswell  v. 
Koneer,  37  N.  Y.  812,  4  Abb.  Pr.  N.  S.  246,  35  How.  Pr.  449,  holding  receipt  of 
"payment  by  note,  three  months,"  explainable  by  parol;  Tobey  v.  Barber,  5 
Johns.  68,  4  A.  D.  826,  holding  parol  evidence  admissible  that  note  was  taken 


Digitized  by 


Google 


1  AM.  DEC.]  NOTES  ON  AMERICAN  DECISIONS.  22 

though  receipt  in  full  was  given;  Thorman  t.  Polja,  1  Miee.  176,  48  N.  Y.  S.  R. 
671,  20  N.  Y.  Supp.  689,  holding  delivery  of  receipted  bills  on  receiving  third 
person's  note  not  conclusive  as  discharge. 

Cited  in  reference  notes  in  34  A.  D.  183,  on  receipts  as  evidence;  46  A.  D.  129, 
on  receipt  as  evidence  of  payment;  9  A.  S.  R.  597,  on  noncondusiveness  of  re- 
ceipts; 34  A.  D.  183,  on  parol  evidence  to  vary  effect  of  receipt;  72  A.  S.  R. 
690,  on  parol  evidence  of  mistake  in  receipt;  11  A.  S.  R.  394,  on  parol  testimony 
to  contradict  receipts. 

Cited  in  note  in  25  A.  D.  363,  on  parol  evidence  to  explain  or  contradict  receipt 

Distinguished  in  Coon  v.  Knap,  8  N.  Y.  402,  59  A.  D.  502,  holding  receipt  in  full 

for  damages  by  specified  accident  conclusive;  Kellogg  v.  Richards,  14  Wend.  116, 

holding  parol  evidence  inadmissible  to  vary  acknowledgment  of  third  person's  note 

"as  a  compromise  for  full  payment." 

1  AM.  DEC.   110,  PliATT  t.  ROBINS,   1  JOHNS.  CAS.  276. 
Burden  of  proving  full  administration. 

Overruled  in  Bentley  v.  Bentley,   7   Cow.   701,  holding  burden  of  proof  on 
plaintiff  on  plea  of  plene  adminiatravit. 
Right  and  duty  to  plead  full  administration  or  want  of  assets. 

Cited  in  Haines  t.  Price,  20  N.  J.  L.  480,  holding  plea  of  plene  odministra^rit 
available  to  executors;  Cox  t.  Cox,  2  Yerg.  305,  holding  that  plea  of  plene 
administrt^i  must  be  pleaded  before  decree  is  made;  Lawrence  v.  Bush,  8 
Wend.  305,  on  judgment  by  default  against  administrator  as  admission  of  as- 
sets; Garrow  v.  Emanuel,  3  Stew.  (Ala.)  285,  holding  judgment  by  default 
and  return  of  nulla  bona  evidence  of  a  dev<utavit;  People  ex  rel.  Fogalsonger 
V.  Common  Pleas  Judges,  4  Cow.  445,  holding  judgment  by  confession  against 
executor  conclusive  as  to  sufficiency  of  assets;  Newcomb  v.  Goss,  1  Met.  333, 
upholding  personal  liability  of  administrator  suffering  judgment  without  alleging 
insolvency  of  estate;  Thurlough  v.  Kendall,  62  Me.  166,  on  estoppel  against 
setting  up  insolvency  of  estate  by  judgment  against  administrator;  Williams  v. 
Holden,  4  Wend.  223,  holding  executor  not  objecting  to  assessment  personally 
liable  for  tax. 

Cited  in  reference  notes  in  1  A.  D.  558,  on  effect  of  omission  to  plead  ''no 
assets;"  48  A.  D.  298,  on  admission  of  administrator  to  plead  no  assets  or  plene 
adtninistravit ;  26  A.  D.  166,  on  form  of  judgment  against  executor;  50  A.  D. 
459,  on  effect  of  judgment  against  administrators. 

Distinguished  in  Brown  v.  McKee,  108  N.  C.  387,  13  S.  E.  8,  holding  adminis- 
trator conclusively  fixed  with  assets  though  not  pleaded  by  suffering  judgment  by 
default;  Ruggles  v.  Sherman,  14  Johns.  446,  holding  confession  of  judgment  by 
administrator  not  conclusive  of  assets  in  suit  by  third  person. 
Necessity  of  averring  waste. 

Cited  in  Wray  t.  Williams,  2  Yerg.  302,  holding  that  scire  faoiae  against  ex- 
ecutor must  aver  waste. 

1  AM.  DEO.  118,  VAN  AJLES  r.  ROGERS,  1  JOHNS.  CAS.  281. 
Nature  of  ejectment  salt. 

Cited  in  Wilson  v.  Wightman,  36  App.  Div.  41,  55  N.  T.  Supp.  806,  holding 
ejectment  proper  remedy  to  try  title  to  land;  Jackson  ex  dem.  Genet  v.  Wood, 
24  Wend.  443,  holding  ejectment  an  action  for  trial  of  title  only,  in  which  dam- 
ages are  nominal  only. 

Extent  of  recovery  In  ejectment. 

Cited  in  Davis  t.  Doe,  25  Miss.  445,  holding  mesne  profits  not  recoverable  in 
ejectment  suit;  Carlisle  v.  Killebrew,  89  Ala.  329,  6  L.R.A.  617,  6  So.  756, 
sustaining  right  at  common  law  to  growing  crops  on  recovery  in  ejectment. 

Cited  in  reference  note  in  18  A.  D.  210,  on  right  to  growing  crops  by  judgment 
in  ejectment. 
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CoBclnslTeness  of  Judgment  In  ejectment. 

Cited  in  Phillips  ▼.  Stewart,  87  Mo.  App.  486,  on  conclusiveness  of  judgment  in 
ejectment  from  time  of  demise  laid  in  declaration;  Man  t.  Drexel,  2  Pa.  St.  202, 
Holding  judgment  in  ejectment  conclusiye  as  to  right  to  mesne  profits  between 
the  parties;  Atkinson  t.  Henry,  80  Mo.  870,  drajing  right  to  recover  mesne  profits 
in  ejectment  until  recovery  of  possession;  Baron  v.  Abeel,  3  Johns.  481,  3  A.  D. 
615,  holding  judgment  by  default  in  ejectment  estoppel  against  claim  of  previous 
surrender  of  premises. 

Cited  in  reference  note  in  38  A.  D.  754,  on  conclusiveness  of  judgment  in 
ejectment  in  aetion  for  mesne  profits. 
Setting  off  loiproTements  against  mesne  profits. 

Cited  in  Sherred  v.  Cisco,  4  Sandf.  480,  on  right  to  set  off  permanent  im- 
provements against  mesne  profits;  Jackson  t.  Loomis,  4  Cow.  168,  15  A.  D.  347, 
sustaining  allowance  for  permanent  improvements  by  bone  fide  purchaser  in  action 
for  mesne  profits. 

Cited  in  note  in  81  A.  S.  R.  181,  on  improvements  on  leased  property  and 
allowance  therefor. 

1  AM.  DEC.   117,  EAKIi  T.  SHAW,  1  JOHNS.  CAS.  818. 
Abandonment  tiy  Insured^ time  of. 

Cited  in  Roget  v.  Thurston,  2  Johns.  Cas.  248 ;  Lawrence  v.  Sebor,  2  Caines,  203 ; 
Bohlen  v.  Delaware  Ins.  Co.  4  Binn.  430, — sustaining  insured's  right  to  abandon 
so  kmg  as  loss  continues  total ;  Steinbeck  v.  Columbian  Ins.  Co.  Col.  A  Cai.  Cas. 
374,  2  Caines,  120,  sustaining  insured's  right  to  abandon  captured  vessel  fifteen 
months  after  capture. 

Cited  in  reference  notes  in  22  A.  D.  349,  on  abandonment  of  insured  property; 
28  A  D.  252,  on  abandonment  of  insured  vessel. 

Cited  in  note  in  1  E.  R.  C.  140,  on  sufficiency  of  offer  to  abandon  vessel  on 
learning  of  condemnation,  though  not  made  on  learning  of  capture. 
Effect  of  assigning  policy. 

Cited  in  Bergson  v.  Builders'  Ins.  Co.  38  Cal.  541,  holding  assignment  of  policy 
without  transfer  of  property,  valid  between  the  parties;  Sanders  v.  Hillsborough 
Ins.  Co.  44  K.  H.  238,  holding  policy  not  avoidcMl  by  sale  of  premises  and  mort- 
gage back  consented  to  by  insurer;  Hitchcock  v.  Northwestern  Ins.  Co.  26  N.  Y. 
68,  holding  marine  policy  not  avoided  by  assignment  of  vessel  and  policy  without 
insurer's  consent;  Duncan  v.  China  Mut.  Ins.  Co.  27  Jones  A  S.  396,  13  N.  Y. 
Supp.  620,  holding  action  on  marine  policy  maintainable  by  assignee. 

Cited  in  reference  note  in  52  A.  D.  786,  on  assignment  of  policy  of  insurance 
and  rights  of  assignee. 

Cited  in  notes  in  56  A.  D.  748,  as  to  when  assignment  of  insurance  is  valid; 
56  A  D.  740,  on  consent  of  insurers  to  assignment  of  insurance  where  not  ex- 
pressly required. 
Deviation  and  its  effect. 

Cited  in  reference  notes  in  41  A.  D.  601,  on  delay  and  deviation;  39  A.  D. 
549,  on  what  oonstittues  deviation;  12  A.  D.  627,  on  effect  of  delay  and  deviation 
on  insurance  policy. 

Cited  in  notes  in  33  A.  D.  60,  on  effect  of  deviation  of  vessel  from  route; 
9  E.  R.  C.  401,  on  delay  for  six  months  in  port,  not  shown  fraudulent  or  varying 
tlis  risk,  as  deviation  from  insurance  contract;  58  A.  D.  674,  on  effect  on  policy 
of  deviation  caused  by  necessity. 

1  AM.  DEC.   121,  liE  GUEN  t.  OOI7VERNEUR,  1  JOHNS.  CAS.  488. 
CoaclnsiTenees  of  Judgment. 

Cited  in  Horridc  ▼.  Borst,  4  Hill,  650,  on  conclusiveness  of  judgment;  Haire 
▼.  Baker,  5  N.  Y.  357  (dissenting  opinion),  on  conclusiveness  of  judgment  on  all 
nattem  which  mi^t  have  been  litigated;  Covington  &  C.  Bridge  Co.  v.  Sargent, 
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27  Ohio  St.  283;  Texas  A  P.  R,  Co.  ▼.  Long,  1  Tex.  App.  CW.  C«b.  (White  ft  W.) 
281;  Embury  v.  Conner,  3  N.  Y.  511,  63  A.  D.  325,— holding  judgment  conclusive 
afl  to  all  matters  which  might  have  been  litigated;  Birdchead  v.  Brown,  5  Saadf. 
134,  holding  prior  judgment  on  same  question  bar  though  additional  material 
facts  proved;  Young  v.  Frost,  1  Md.  377,  holding  decree  conclusive  as  to  facts 
previously  occurring;  Bruen  v.  Hone,  2  Barb.  586,  holding  two  adjudications 
conclusive  in  absence  of  fraud  or  mistake;  Cannon  v.  Castleman,  162  Ind.  6,  60 
N.  £.  455,  holding  deliberate  withholding  of  direct  defense  bar  to  recovery  based 
thereon;  McCreery  v.  Fuller,  63  Cal.  30,  holding  judgment  on  stipulation  con- 
clusive on  all  matters  within  the  issues;  Fowler  v.  Payne,  49  Miss.  32,  holding 
judgment  on  demurrer  in  action  at  law  not  bar  to  relief  in  equity  where  relief 
at  law  inadequate;  Hart  v.  Gould,  62  Mich.  262,  28  N.  W.  831,  holding  allowance 
of  claim  by  commissioners,  bar  to  suit  on  item  covered;  Price  v.  Holman,  135 
N.  Y.  124,  48  N.  Y.  S.  R.  381,  32  N.  E.  124,  holding  judgment  for  principal  and 
simple  interest  bar  to  action  for  interest  on  interest;  Doyle  v.  Reilly,  18  Iowa, 
108,  85  A.  D.  582,  holding  failure  to  set  up  part  payment,  bar  to  subsequent 
recovery;  Binck  v.  Wood,  43  Barb.  315,  holding  judgment  by  default  for  entire 
note  bar  to  action  for  amount  of  payment  made;  Bobbins  v.  Harrison,  31  Ala. 
160,  holding  judgment  in  action  for  money  loaned  no  bar  to  action  for  chattels 
sold;  Carpenter  v.  Providence  Washington  Ins.  Co.  4  How.  185,  11  L.  ed.  931, 
on  power  to  enforce  recovery  on  policy  in  equity  after  failure  at  law;  Vanden- 
heuvel  v.  United  Ins.  Co.  2  Cai.  Cas.  217  (reversing  2  Johns.  Cas.  127),  on  vol- 
untary payment  by  insurer  of  loss  on  property  condemned  by  foreign  prize  court, 
as  bar  to  recovery  back;  Dukes  v.  Broughton,  2  Speers,  L.  620,  holding  judgment 
for  balance  of  account  bar  to  suit  on  unaccepted  order  previously  drawn;  Hayes 
V.  Reese,  34  Barb.  151,  denying  right  to  apply  on  judgment  on  partnership  account- 
ing amount  subsequently  paid  on  firm  debts;  Kizer  v.  Caufield,  17  Wash.  417, 
46  Pac.  1064,  holding  judgment  for  tax  sale  not  subject  to  collateral  attack, 
because  excessive  taxes  claimed;  Edwards  v.  Stewart,  15  Barb.  67,  holding  recovery 
for  malpractice  conclusive  evidence  of  negligence  in  action  for  services;  Ansley 
V.  Pearson,  8  Ala.  431,  holding  judgment  that  slaves  levied  on  were  liable  to 
pay  debts  not  conclusive  against  mortgagee  interposing  claim  thereto;  Emery 
V.  Qoodwin,  13  Me.  14,  29  A.  D.  475,  holding  judgment  in  debt  on  guardian's 
bond  alleging  fraudulent  management,  bar  to  suit  to  charge  guardian  as  trus- 
tee; Wells  V.  Edmison,  4  Dak.  46,  22  N.  W.  497,  holding  discharge  in  bank- 
ruptcy no  defense  against  judgment  by  default  in  suit  commenced  before  bank- 
ruptcy proceedings;  Hall  v.  Forman,  82  Ky.  505,  holding  recovery  of  damages  for 
malicious  attachment  bar  to  suit  on  attachment  bond;  Ferguson  v.  Tobey,  1 
Wash.  Terr.  276,  holding  proof  of  termination  of  prosecution  in  favor  of  plain- 
tiff essential  to  action  for  malicious  prosecution;  Nasworthy  v.  Draper,  9  Tex. 
Civ.  App.  650,  holding  motion  to  amend  record  so  as  to  show  service  of  citation 
too  late  after  reversal  for  want  of  service. 

Cited  in  reference  notes  in  17  A.  D.  668,  on  finality  of  judgments;  19  A.  D.  561, 
on  conclusiveness  of  judgments;  24  A.  D.  615;  26  A.  D.  609, — as  to  when  former 
judgment  is  a  bar  or  estoppel. 

Distinguished  in  Starr  v.  Stark,  2  Sawy.  603,  Fed.  Cas.  No.  13,317,  holding  judg- 
ment not  conclusive  on  matter  withdrawn  by  plaintiff  on  compulsory  election  be- 
tween causes;  Foster  v.  Milliner,  50  Barb.  385,  holding  judgment  not  a  bar  as  to 
unconnected  counterclaim  withdrawn  before  trial;  Teal  v.  Terrell,  48  Tex.  491, 
holding  judgment  not  conclusive  as  to  matter  not  passed  on,  and  incapable  of  ad- 
verse decision  against  party  sought  to  be  bound;  Webb  v.  Buckelew,  82  N.  Y.  555, 
holding  confirmation  in  part  of  referee's  report  and  reference  back  to  find  amount 
due,  not  conclusive  on  legatees;  Gray  v.  Dougherty,  25  CaL  266,  holding  judgment 
denying  specific  performance  before  demand  for  deed,  no  bar  to  action  after 
demand;  Simson  v.  Hart,  14  Johns.  63  (reversing  1  Johns.  Ch.  91),  holding  deci- 
sion at  Uw  on  summary  application  not  conclusive  against  right  to  review  in 
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chaneery;  Tates  t.  Faasett,  5  Denio,  21,  holding  judgment  for  costs  only  for 
defendsat  in  replevin  pleading  nondetinet,  not  bar  to  action  of  trover. 

Limited  in  Gray  ▼.  Gillilan,  15  HL  453,  60  A.  D.  761,  on  right  to  sue  separately 
on  causes  of  action  or  defenses  susceptible  of  being  joined. 

—  Effect  of  fraud. 

Beferred  to  as  great  leading  case  in  Hart  v.  Bates,  17  S.  C.  35,  holding  judg- 
ment not  conclusive  on  question  of  fraud  not  known  at  the  time. 

Cited  in  Barras  v.  Bidwell,  3  Woods,  5,  Fed.  Cas.  No.  1,039,  on  conclusiveness 
of  judgment  obtained  by  fraud;  Ballard  v.  Franklin  L.  Ins.  Co.  81  Ind.  239,  hold- 
ing adjudication  of  fraudulent  alteration  of  note  conclusive  in  subsequent  action 
on  account. 

—  Matters  as  to  wills  and  legatees. 

Cited  in  Jewett  v.  Schmidt,  45  Misc.  34,  90  N.  Y.  Supp.  848,  holding  decree 
construing  will  conclusive  on  parties  as  to  matter  of  construction  not  specifically 
raised  by  pleading;  Earle  v.  Earle,  173  N.  Y.  480,  66  N.  E.  398,  holding  judg- 
ment for  residuary  legatee  against  trustees  not  bar  to  similar  action  by  other 
legatee  who  was  defendant  but  did  not  appear. 

Distinguished  in  Mason  v.  Alston,  9  N.  Y.  28,  59  A.  D.  515,  holding  decree 
sustaining  provisions  of  will  not  bar  to  attack  on  its  legal  execution. 
^  As  to  real  property. 

Cited  in  Semples  v.  Hagar,  27  Cal.  163,  holding  land  grant  after  confirmation 
not  attachable  because  of  prior  grants  to  confirmee;  Freeman  v.  McAninch,  87 
Tex.  132,  47  A.  S.  R.  79,  27  S.  W.  97,  holding  judgment  in  action  to  recover 
possession  of  land  conclusive  as  to  title  as  well  as  boundary;  Donaldson  v.  Ken- 
dall, Ga.  Dec  pt  2,  p.  227,  denying  right  to  resort  to  trespass  after  going  to  trial 
on  right  of  property;  Home  Ins.  Co.  v.  Dunham,  33  Hun,  415,  holding  partition 
decree  transferring  mortgage  lim  to  mortgagor's  allotment  bar  to  attack  on  its 
validity. 

Distinguished  in  Terrett  v.  Cowenhoven,  11  Hun,  320,  holding  judgment  for 
removal  of  judgment  debtor  holding  over  not  bar  to  assertion  of  equitable  title. 

—  Foreclosure  decree;  meidiaiilcs'  lien. 

Cited  in  Winters  v.  Hub  Min.  Co.  57  Fed.  287,  holding  judgment  on  fore- 
closure bar  to  separate  action  for  personal  judgment;  Brown  v.  Willis,  67  Cal. 
235.  7  Fac  682,  holding  decree  foreclosing  first  mortgage  in  suit  against  mort- 
gagor and  holder  of  second  mortgage,  bar  to  suit  on  note  secured  thereby;  Adams 
V.  Cameron,  40  Mich.  506,  holding  dismissal  of  bill  to  redeem  bar  to  objection 
against  sale  en  ma^se;  Oreenup  v.  Crooks,  50  Ind.  410,  holding  judgment  sustain- 
ing priority  of  mor^fage  over  mechanics'  liens,  conclusive  against  lienors  of 
validity  of  mortgage. 

Distinguished  in  Branham  v.  San  Jos^,  24  Cal.  585,  holding  city  not  estopped 
by  judgment  against  it  foreclosing  unauthorized  mortgage  on  public  lands. 

Criticized  in  Lewis  v.  Smith,  11  Barb.  152,  9  N.  Y.  Legal  Obs.  292,  holding 
foreclosure  decree  not  conclusive  as  to  wife's  paramount  right  to  dower. 

—  In  divorce  suit;  alimony. 

Cited  in  Kamp  v.  Kamp,  46  How.  Pr.  143,  holding  jurisdiction  of  court  to 
grant  alimony  not  subject  to  collateral  attack;  Hardin  v.  Hardin,  38  Tex.  616, 
holding  all  questions  of  property  not  settled  in  divorce  suit,  conclusively  waived ; 
Kamp  V.  Kamp,  59  N.  Y.  212,  holding  divorce  decree  silent  as  to  alimony  con- 
clusive against  right  thereto;  Bamett  v.  Bamett,  9  N.  M.  205,  50  Pac.  337, 
holding  divorce  decree  bar  to  action  relating  to  community  property;  Milde- 
berger  v.  Mildeberger,  12  Daly,  195,  holding  increase  of  alimony  after  large  inher- 
itance by  husband  authorized  by  provision  in  decree  for  change  in  alimony  to 
equalise  incomes;  Petersine  v.  Thomas,  28  Ohio  St.  596,  holding  judgment  con- 
firming executed  agreement  as  to  amount  paid  as  alimony,  bar  to  suit  for  addi- 
tional alimony. 
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^As  to  dower. 

Cited  with  special  approyal  in  M'Dowall  t.  MDowall,  Bail.  Eq.  S24,  holding 
decree  for  dower  after  receiying  legacy  given  in  lieu  of  dower  oonduaive  aa  to 
satisfaction  of  dower. 

Distinguished  in  Malloney  v.  Horan,  49  N.  Y.  113,  12  Abb.  Pr.  U.  8.  89,  hold- 
ing wife  not  estopped  as  to  dower  right  by  judgment  setting  aside  deed  from 
husband  and  wife  as  fraudulent 
^In  garnishment. 

Cited  in  Danaher  v.  Prentiss,  22  Wis.  311,  holding  judgment  against  garnishee 
bar  to  action  to  compel  creditor  to  interplead  with  plaintiff  in  prior  garnishment 
for  same  debt;  Montgomery  Iron  Works  v.  Roman,  147  Ala.  434,  41  So.  811,  hold- 
ing discharge  of  stockholders  in  garnishment  bar  to  suit  in  equity  against  them. 
^Foreign  Judgment. 

Cited  in  Baker  v.  Rand,  13  Barb.  152,  holding  foreign  judgment  bar  to  action 
on  same  subject-matter  which  was  considered  on  merits;  Dobeon  v.  Pearee,   1 
Abb.  Pr.  97,  holding  foreign  decree  enjoining  prosecution  of  judgment  bar  to  suit 
thereon. 
^Jnstlce's  Judgment. 

Cited  in  Foster  v.  Wells,  4  Tex.  101,  holding  justice's  judgment  conclusive  as 
to  matters  necessarily  determined;  Masten  v.  Olcott,  60  How.  Pr.  106,  holding 
judgment  in  justice's  court  in  action  for  trespass  on  land  bar  to  action  in  supreme 
court  for  its  recovery;  Bellinger  v.  Oraigue,  31  Barb.  634,  holding  recovery  for 
physician's  services  in  justice's  court  against  general  denial  bar  to  action  for 
malpractice. 

—  Conclusiveness  of  award. 

Cited  in  May  v.  Miller,  69  Vt  677,  7  Atl.  818,  holding  award  within  scope 
of  submission,  free  from  ambiguity  and  correct  under  evidence,  conclusive. 

Distinguished  in  Farmer  v.  Stewart,  2  N.  H.  97,  holding  acceptance  of  high- 
way committee's  report  no  bar  to  suit  on  promise  to  pay  damages  allowed  by 
arbitrators;  Whittemore  v.  Whittemore,  2  N.  H.  26,  holding  award  under  agree- 
ment to  submit  all  demands  not  bar  to  recovery  on  demand  not  submitted. 

—  Parties  bound. 

Cited  in  Southgate  v.  Montgomery,  1  Paige,  41,  holding  judgment  in  suit  at 
law  on  mutual  accounts  by  assignees  in  name  of  assignor,  conclusive  on  them  in 
chanceiy;  York  Bank  v.  Asbury,  1  Biss.  230,  Fed.  Cas.  No.  18,142,  holding  judg- 
ment against  bank  in  suit  by  it  in  payee's  name,  bar  to  suit  on  account  in  its 
own  name;  Loomis  v.  Pulver,  9  Johns.  244,  holding  recovery  by  assignee  of  part 
due  note  paid  to  assignor  bar  to  action  by  maker  against  latter ;  Decker  v.  Adams, 
28  N.  J.  L.  611,  78  A.  D.  66,  denying  obligor's  right  to  pay  assignee  of  bond  full 
amount  and  sue  assignor  for  amount  paid  him;  Leavitt  v.  Wolcott,  96  N.  Y. 
212,  holding  adjudication  on  conflicting  claims  between  different  defendants  con- 
clusive on  them. 

Distiuguished  in  Vail  v.  Vail,  7  Barb.  226,  holding  former  judgment  not  a 
bar  between  different  parties  and  on  different  subject-matter. 
Relief  from  Judgment. 

Referred  to  with  special  approval  in  M'Clure  v.  Miller,  Bail.  Eq.  107,  21  A.  D. 
622,  holding  short  notice  to  account  on  administrator  who  did  not  appear  not 
ground  for  injunction. 

Cited  in  Arrington  v.  Washington,  14  Ark.  218,  holding  demurrer  to  declara- 
tion an  election  to  defend  at  law  barring  relief  in  equity;  Hall  v.  Dana,  2  Aik. 
(Vt.)  381,  denying  right  to  relief  in  chancery  as  to  matter  decided  at  law;  King 
V.  Baldwin,  17  Johns.  384  (dissenting  opinion),  on  ri^^ht  to  relief  in  chancery 
on  ground  available  in  suit  at  law;  Kenner  v.  Caldwell,  Bail.  Eq.  149,  21  A.  D. 
638;  holding  defenses  available  at  law  not  ground  for  relief  from  judgment; 
Hempstead  v.  Watkins,  6  Ark.  317,  42  A.  D.  696,  sustaining  right  to  resort  to 
chancery  if  no  defense  was  set  up  at  law;  Lindsley  v.  Thompson,  1  Tenn.  Ch. 
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272,  holding  relief  in  equity  barred  by  decision  on  certiorari  and  supersedeas  in 
which  same  defense  was  available;  Foster  ▼.  State  Bank,  17  Ala.  672,  denying 
right  to  enjoin  judgment  at  law  on  ground  equally  available  at  law;  Brooks  v. 
Moorehouse,  3  Bann.  &  Ard.  229,  Fed.  Cas.  No.  1,968,  refusing  equitable  juris- 
diction of  matter  decided  at  law  unless  circumstances  prevented  setting  up  defense; 
Paterson  v.  Bangs,  9  Paige,  627,  holding  that  discovery,  if  necessary  in  suit  at 
hiw  must  be  asked  before  trial;  Miller  v.  Palmer,  55  Miss.  323,  holding  fraud, 
accident,  or  equitable  defense  only  grounds  for  equitable  relief  from  judgment; 
Stilwell  V.  Carpenter,  2  Abb.  N.  C.  238,  sustaining  power  of  equity  to  set  aside 
fraudulent  decree  of  other  court;  Herbert  v.  Hobbs,  3  Stew.  (Ala.)  9,  holding 
failure  to  proceed  against  principal  on  sureties'  request,  not  ground  for  enjoin- 
ing judgment  against  them;  Qreen  v.  Robinson,  5  How.  (Miss.)  80,  holding  ille- 
gality of  contract  not  raised  at  law,  not  ground  for  enjoining  judgment;  Barker 
V.  Elkins,  1  Johns.  Ch.  465,  holding  payment  on  bills  not  ground  for  enjoining 
judgment  for  full  amount;  Jones  v.  Watkins,  1  Stew.  (Ala.)  81,  denying  right  to 
relief  in  equity  against  judgment  at  law  for  excessive  interest;  Lansing  v.  Eddy,  1 
Johns.  Ch.  49,  denying  right  to  enjoin  judgment  for  usury  known  at  time  judgment 
was  recovered;  Roes  v.  Wood,  70  N.  Y.  8,  holding  false  testimony  on  trial  not 
ground  for  setting  aside  judgment  in  equity;  Galena  &  S.  W.  R.  Co.  v.  Ennor,  116 
ni.  55,  4  N.  E.  762,  holding  false  testimony  on  trial  no  ground  for  relief  in  equity 
against  judgment;  Fillmore  v.  Hodgman,  71  III.  App.  554,  holding  oodefendant's 
failure  to  present  defense  as  agreed  not  ground  for  equitable  relief;  Van  Winkle  v. 
Continental  F.  Ins.  Co.  55  W.  Va.  286,  47  S.  E.  82,  holding  failure  to  formally  noti- 
fy insured  who  knew  of  meetings  of  appraisers,  not  ground  for  setting  aside  award. 
Cited  in  reference  notes  in  43  A.  D.  288,  as  to  when  equity  will  decree  new  trial 
at  law;  5  A.  D.  686,  on  effect  of  neglect  to  make  legal  defense;  48  A.  D.  545, 
on  effect  of  failure  to  set  up  defense  at  law  on  right  to  equitable  relief;  2  A.  D. 
716,  as  to  whether  equity  will  aid  a  party  who  neglected  to  interpose  a  legal 
defense  at  proper  time;  4  A.  D.  630,  on  right  to  equitable  relief  where  party  has 
been  prevented  from  making  defense  at  law. 

Judgment  on  appeal. 

Cited  in  Winslow  v.  Clark,  2  Lans.  377,  sustaining  appellate  court's  power 
to  modify  judgment  and  give  proper  relief;  Re  Livingston,  34  N.  Y.  555,  2  Abb. 
Pr.  N.  S.  1,  32  How.  Pr.  20,  sustaining  right  to  make  proper  final  decree  on 
appeal  in  equity  proceeding;  Richmond  v.  Atwood,  17  L.R.A.  615,  2  C.  C.  A.  596, 
5  U.  8.  App.  151,  52  Fed.  10,  holding  it  proper  on  reversing  interlocutory  decree 
to  direct  mode  of  disposal  below;  English  v.  Smith,  13  Conn.  221,  sustaining 
right  on  ground  of  consistency  to  reverse  decree  on  appeal  not  taken  in  time; 
BissellCarpet-Sweeper  Co.  v.  Goshen  Sweeper  Co.  19  C.  C.  A.  25,  43  U.  S.  App. 
47,  Z2  Fed.  545,  holding  that  power  of  appellate  court  to  decree  on  appeal  from 
interlocutory  injunction  extends  to  entire  merits;  Bush  v.  Livingston,  2  Cai. 
Cas.  66,  2  A.  D.  316,  holding  rendition  of  judgment  on  appeal  proper  where 
whole  merits  were  reviewed;  Smith  v.  Vulcan  Iron  Work,  166  U.  S.  519,  41  L.  ed. 
810,  17  Sup.  Ct.  Rep.  407,  holding  determination  on  merits  by  circuit  court  of 
appeals  on  reversing  interlocutory  injunction  conclusive;  Mott  v.  Consumers  Ice 
Co.  8  Daly,  244,  holding  party  succeeding  on  new  trial  granted  with  costs  to 
abide  event,  entitled  to  costs  of  appeal  and  of  new  trial;  Harris  v.  People,  66 
111.  App.  306,  holding  that  appeal  from  decree  dissolving  corporation  and  appoint- 
ing receiver  stays  execution. 

Cited  in  reference  note  in  39  A.  S.  R.  380,  on  direction  of  final  judgment  on 
appeal. 

Cited  in  note  in  54  A.  D.  466,  on  equitable  relief  against  judgment  at  law 
where  no  defense  was  interposed;  54  A.  S.  R.  226,  on  equitable  relief  against 
judgments,  decrees,  and  other  judicial  determinations,  in  case  of  equitable 
defenses  to  earlier  actions;  31  L.R.A.  757,  on  injunction  against  judgments  for 
fraud  existing  prior  to  rendition ;  32  L.R.A.  322,  323,  on  general  equitable  juris- 
diction M  to  injunction  against  judgments  in  matters  of  concurrent  jurisdiction. 
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Distinguished  in  Deas  y.  Thome,  3  Johns.  543,  refusing  to  decide  ease  on 
merits  on  appeal,  where  merits  not  examined  below;  Standard  Elevator  Co.  t. 
Crane  Elevator  Co.  22  C.  C.  A.  549,  46  U.  S.  App.  411,  76  Fed.  767,  holding  that 
appellate  court's  approval  of  interlocutory  decree  does  not  give  it  finality;  Win- 
chester V.  Jackson,  3  Hayw.  305,  holding  rendition  of  judgment  in  distant  state 
after  death  of  main  witness  ground  for  relief  in  equity;  Cammann  v.  Traphagan, 

I  N.  J.  Eq.  28,  holding  defense  coming  to  knowledge  after  trial  at  law  proper 
ground  for  injunction;  Laithe  v.  McDonald,  12  Kan.  340,  holding  corrupt  per- 
jury of  plaintiff  ground  for  setting  aside  judgment  rendered  in  defendant's 
absence;  Belmont  v.  Erie  R.  Co.  52  Barb.  637,  sustaining  right  to  open  decision 
on  motion. 

Order  for  trial  of  issue. 

Cited  in  Miller  v.  Wack,  1  N.  J.  Eq.  204,  holding  direction  of  issue  properly 
refused  when  unnecessary;  Rosevelt  v.  Dale,  2  Cow.  129  (affirming  6  Johns.  Ch. 
255),  holding  refusal  of  issue  proper  where  evidence  satisfactory  or  decisive; 
Black  V.  Shreve,  13  N.  J.  Eq.  455,  holding  the  direction  of  an  issue  in  chancery 
discretionary;  Raymond  v.  Flavel,  27  Or.  219,  40  Pac.  158;  Tappan  v.  Evans, 

II  N.  H.  311, — sustaining  right  of  equity  to  direct  jury  trial  of  contested  issue  of 
fact;  Genet  v.  Delaware  &  H.  Canal  Co.  13  Phila.  533,  34  Phila.  Leg.  Int  356, 
holding  that  issues  in  equity  will  be  awarded  only  in  exceptional  cases;  Idley 
V.  Bowen,  11  Wend.  227,  holding  direction  of  issue  deviaavit  vel  non  proper  where 
evidence  leaves  testator's  competency  doubtful. 

Cited  in  reference  note  in  1  A.  D.  533,  on  directing  issue  in  equity;  34  A.  D. 
354,  on  power,  duty  and  discretion  of  court  of  chancery  as  to  awarding  issue; 
65  A.  D.  788,  on  cautious  exercise  of  discretion  of  chancery  to  order  issue  to  be 
tried  by  jury. 

Cited  in  note  in  51  A.  D.  299,  on  order  directing  issue  out  of  chancery  being 
discretionary. 
Appeal  from  order  for  trial  of  Issue. 

Cited  in  Newark  &  N.  Y.  R.  Co.  v.  Newark,  23  N.  J.  Eq.  515,  holding  order  by 
chancellor  for  trial  of  issue  by  jury  appealable. 
Rights  and  liability  of  agent  or  factor. 

Cited  in  Mooney  v.  Musser,  45  Ind.  115,  sustaining  right  of  factors  after 
reasonable  time  to  sell  goods  for  best  price  obtainable  to  pay  advances;  All^i 
V.  Suydam,  20  Wend.  321,  32  A.  D.  555,  on  right  to  hold  agents,  negligent  in 
collecting  draft,  liable  for  full  amount  on  abandoning  it  to  them. 

Distinguished  in  Furman  v.  Coe,  1  Cai.  Cas.  96,  on  liability  of  trustee  refusing 
to  pay  out  money  under  trust  and  subsequently  robbed  of  the  fund;  Andrews 
V.  Pardee,  5  Day,  29,  holding  insolvency  of  drawer  admissible  in  action  for  wrong- 
fully delivering  to  him  bill  received  for  collection. 
Measure  of  damages. 

Distinguished  in  Whelan  v.  Lynch,  65  Barb.  326,  holding  price  obtainable  at 
place  and  within  reasonable  time  measure  of  damages  for  factor's  neglect  to  sell. 
Questions  reviewable  on  appeal. 

Cited  in  Bank  of  Orange  County  v.  Fink,  7  Paige,  87,  on  right  to  consider  on 
appeal  prior  interlocutory  order  not  appealed  from;  Reid  v.  Vanderheyden,  5 
Cow.  719,  holding  order  as  to  necessary  parties  reviewable  on  later  appeal  on 
merits;  Harrington  v.  Libby,  6  Daly,  259,  holding  order  for  accounting  and 
appointing  referee  reviewable  on  appeal  from  referee's  report;  Beekman  t. 
Frost,  18  Johns.  544,  9  A.  D.  246,  holding  that  appellate  court  will  consider  new 
point  which  could  not  be  obviated  in  court  below. 

Limited  in  Kane  v.  Whittick,  8  Wend.  219,  holding  order  adjudging  deed  a 
mortgage  and  referring  to  master  not  reviewable  on  appeal  from  decree  con- 
firming  report. 
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I  AM.  DEC.   141,  TUNNO  v.  liAGUE,  2  JOHNS.  CAS.   1. 
Duty  of  indorsee  for  collection  as  to  notice  of  dishonor. 

Cited  in  Foster  v.  McDonald,  3  Ala.  34;  Bank  of  Mobile  y.  Huggins,  3  Ala. 
206;  Bank  of  United  States  ▼.  Goddard,  6  Mason,  366,  Fed.  Cas.  No.  917; 
Sussex  Bank  y.  Baldwin,  17  N.  J.  L.  487;  Gindrat  y.  Mechanic's  Bank,  7  Ala. 
324;  Barker  y.  Whitney,  18  La.  575, — to  the  proposition  that  if  the  holder  of  a 
bill  or  note  place  it  in  the  hands  of  hb  banker  or  agent,  the  agent  is  only  bound 
to  give  notice  of  its  dishonor  to  his  customer. 

Cited  in  reference  notes  in  30  A.  D.  360,  on  duty  of  agent  for  collection  to  give 
notice  of  nonpayment;  36  A.  D.  771,  on  notice  of  nonpayment  by  agent,  and  notice 
to  indorser. 

Cited  in  notes  in  77A.  S.  R.  621,  on  duty  of  collecting  banks  as  to  notice 
of  dishonor;  34  A.  D.  312,  on  duty  of  collecting  bank  as  to  notice  of  dishonor. 
To  ivlioni  notice  of  nonpayment  of  note  must  be  ^yen. 

Cited  in  SUte  Bank  y.  Ayers,  7  N.  J.  L.  130,  11  A.  D.  535,  holding  that  a 
notary  was  only  required  to  give  notice  of  protest  to  the  holder  of  the  note. 
How  soon  presentation  for  payment  and  notice  must  be  made. 

Cited  in  Hadduck  y.  Murray,  1  N.  H.  140,  8  A.  D.  43,  holding  that  when  par- 
ties live  in  different  towns,  notice  of  dishonor  must  be  given  to  the  indorser  as 
■con  after  as  can  conveniently  be  done  imder  the  circumstances;  Wilson  y. 
Senier,  14  Wis.  380,  to  the  proposition  that  a  failure  to  promptly  present  a  bill 
or  note  for  payment  discharges  the  parties  secondarily  liable  if  delay  was  in 
anywise  the  holder's  fault;  Ogden  v.  Dobbin,  2  Hall,  111,  holding  notices  mailed 
to  the  last  indorser  and  by  him  remailed  to  the  earlier  ones  was  in  time  though 
if  directly  mailed  would  have  been  received  sooner. 
What  excuses  notice. 

Cited  in  reference  note  in  33  A.  D.  Ill,  on  what  excuses  notice  of  nonpayment. 

1  AM.  DEC.  142,  LANSING  y.  FIi££T,  2  JOHNS.  CAS.  8. 
Right  of  sheriff  to  retake  escaped  prisoner. 

Cited  in  Lockwood  y.  Mercereau,  6  Abb.  Pr.  206;  Littlefield  v.  Brown,  1  Wend. 
398;  Hoaghind  y.  State,  22  Ind.  App.  204,  72  A.  S.  R.  298,  40  N.  E.  931 ;  Thomp- 
son V.  Lockwood,  15  Johns.  266, —  holding  that  when  a  sheriff  voluntarily  per- 
mits a  defendant  in  execution  to  escape  he  cannot  arrest  or  detain  him  unless  the 
phiintiff  in  the  execution  issues  a  new  process;  Butler  v.  Washburn,  25  N.  H. 
251,  holding  that  after  a  voluntary  escape  of  a  party  in  custody  on  a  final 
process  he  cannot  be  retaken;  Fellows  v.  School  Dist.  No.  8,  39  Me.  559,  denying 
sheriff's  ri^t  to  rearrest  debtor  on  same  precept. 

Cited  in  reference  note  in  72  A.  S.  R.  303,  on  right  to  retake  escaped  prisoner. 
Liability  of  ofBcer  for  inyolnntary  escape. 

Cited  in  Kruse  y.  Kingsbury,  102  Mich.  100,  60  N.  W.  443,  holding  that  a 
sheriff  was  relieved  from  liability  for  a  prisoner,  who  after  bond  was  given  to 
allow  him  liberty  within  jail  limits  went  beyond  them. 

Cited  in  reference  note  in  72  A.  S.  R.  303,  on  officer's  liability  for  escape  of 
prisoner. 
—  Retnm  of  prisoner  as  affecting  liability  of  officer. 

Cited  in  Tinker  v.  Ck>nnecticut  Trust  Co.  29  N.  Y.  Civ.  Pjoc.  Rep.  67;  Stickle 
T.  Reed,  23  Hun,  417;  Cortis  v.  Dailey,  21  App.  Div.  1,  47  N.  Y.  Supp.  464,-- 
to  the  proposition  that  in  the  case  of  a  voluntary  escape  the  liability  of  the 
officer  is  not  relieved  by  a  voluntary  return  of  the  prisoner. 

Distinguished  in  Tinker  v.  City  Trust,  8.  D.  k  S.  Co.  27  Misc,  23,  57  N.  Y. 
Supp.  910,  to  the  proposition  that  a  return  of  a  prisoner,  who  has  escaped  through 
negligence  of  the  officer  releases  the  officer  from  liability  for  the  escape. 
Remedies  of  creditor  or  slieriff  for  escape  of  debtor. 

Cited  in  People  ex  rel.  Robinson  y.  Hanchett,  111  111.  90,  on  election  of  credito* 
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to  look  to  either  debtor  or  sheriff;  Richardson  ▼.  Rittenhouse,  40  N.  J.  L.  230, 
to  the  proposition  that  an  execution  plaintiff  has  his  choice  of  actions,  either 
against  the  oflScer  permitting  the  escape  of  the  debtor  or  by  new  process  against 
the  debtor;  Sharpe  v.  Speckenagle,  3  Serg.  &  R.  463,  to  simiUir  effect;  Carthrae  t. 
Clarke,  5  Leigh,  268,  arguing  that  it  is  not  necessary  upon  a  voluntary  return 
of  the  prisoner  for  the  creditor  to  do  any  act  declaring  his  election  to  hold  the 
party  in  execution;  McMauaman's  Petition,  16  R.  I.  358,  1  L.R.A.  561,  16  AtL 
148,  holding  pluries  execution  issuable  to  retake  debtor  who  failed  to  assign  for 
creditors  within  the  statutory  time  after  giving  a  jail-limits  bond;  Lockwood  t. 
Mercereau,  6  Abb.  Pr.  206,  holding  that  the  creditor  may  elect  when  the  escape 
was  voluntary  and  the  sheriff  only  when  it  was  tortious. 

1  AM.  DEC.  154,  K£LLY  v.  HARRISON,  2  JOUNS.  CAS.  29. 
Incapacity  of  alien  widow  to  take  dower. 

Cited  in  Currin  ▼.  Finn,  3  Denio,  220,  holding  that  an  alien  widow  whose  hus- 
band being  a  citizen  purchased  lands  during  their  coverture,  was  not  entitled 
to  dower  upon  his  death;  Shanks  v.  Dupont,  3  Pet.  242,  7  L.  ed.  666,  holding 
same  also  that  the  political  rights  of  femes  covert,  are  governed  by  international 
and  not  municipal  law. 

Cited  in  reference  note  in  33  A.  D.  550,  on  right  of  aliens  to  dower. 

Distinguished  in  Burton  v.  Burton,  1  Keyes,  359,  holding  the  same  and  also 
that  by  statute  an  alien  widow  is  dowable  though  not  so  at  common  law. 
Effect  of  separate  domlcll  of  wife  In  another  sovereignty. 

Cited  in  Abercrombie  v.  Caffray,  3  Mart.  N.  S.  1,  holding  that  a  widow  is  en- 
titled to  the  marital  portion  though  she  was  married  and  resided  and  her  hus- 
band died  in  another  state. 
When  dower  right  attaches  and  vesta. 

Cited  in  Gore  v.  Townsend,  105  N.  C.  228,  8  L.R.A.  443,  II  S.  E.  160,  holding 
that  wife  by  joining  in  mortgage  to  secure  her  husband's  debt  becomes  his  surety  as 
her  inchoate  right  of  dower  has  a  present  value ;  L«awrence  v.  Miller,  2  N.  Y.  245, 
to  the  proposition  that  the  riglit  of  dower  attaches  at  the  instant  of  marriage 
and  cannot  be  defeated  by  the  alienation  of  the  husband  alone;  Greiner  v.  Klein, 
28  Mich.  12,  to  similar  effect;  Burke  v.  Barron,  8  Iowa,  132,  holding  that  a. 
widow's  right  of  dower  becomes  vested  on  the  death  of  the  husband  and  is  not 
subject  to  legislative  control  thereafter;  Magee  v.  Young,  40  Miss.  164,  90  A.  D. 
322,  holding  that  until  the  death  of  the  husband,  the  right  of  dower  is  not  a 
vested  one  and  is  subject  to  legislative  control;  Johnson  v.  Vandyke,  6  Mc- 
Lean, 422,  Fed.  Cas.  No.  7,426,  to  similar  effect;  Cool  v.  Jackman,  13  111. 
App.  560,  as  contrary  to  the  doctrine  that  the  right  of  dower  may  be  taken  away 
abridged  or  enlarged  at  any  time  before  the  death  of  the  husband. 

Distinguished  in  Dunn  v.  Sargent,  101  Mass.  336,  holding  under  a  constitu- 
tional   provision   that   inchoate   dower   is   property   not   devestable   by    statute; 
Gore  V.  Townsend,  105  N.  C.  228,  8  L.R.A.  443,  11  S.  E.  160,  holding  under  statute 
that  the  widow's  right  to  dower  is  a  property  right. 
Rights  in  private  property  on  change  of  sovereignty. 

Cited  in  Society  for  Propagation  of  Gospel  v.  Wheeler,  2  GalL  105,  Fed.  Cas. 
No.  13,156;  Jones  v.  McMasters,  20  How.  8,  15  L.  ed.  805;  Martindale  v.  Moore, 
3  Blackf.  275;  People  v.  Livingston,  8  Barb.  253, — ^to  the  proposition  that  the 
dismemberment  of  an  empire  in  no  instance  affects  the  previous  rights  of  indi- 
viduals with  regard  to  property;  Airhart  v.  Massieu,  98  U.  S.  491,  25  L.  ed.  213, 
holding  that  the  division  of  a  country  and  the  maintenance  of  independent  gov- 
ernments over  its  different  parts  do  not  of  themselves  devest  the  rights  which 
citizens  of  either  have  in  property  within  the  territory  of  the  other;  Jackson  ex. 
dem.  Gansevoort  v.  Lunn,  3  Johns.  Cas.  109,  holding  that  as  to  property  acquired 
previous  to  the  Revolution  it  would  descend  to  an  alien  heir  of  the  deoedeiit» 
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Tested  rights  being  unchanged;  Kilpatridc  ▼.  Sisneros,  23  Tex.  113,  to  the  propo- 
siiiofn  that  the  Texan  Revolution  did  not  forfeit  Mexican  colonization  granta. 
DIaabllity  of  aliens  to  inherit  or  take  lands. 

Cited  in  Brown  t.  Spragoe,  5  Denio,  545 ;  Jackson  ex  dem.  Russell  v.  White,  20 
Johns.  313, — ^holding  that  an  alien  heir  could  not  take  property  hy  descent. 

Cited  in  note  in  32  L.RJL  181,  on  effect  of  treaties  on  alien's  right  to  in- 
herit. 

Distinguished  in  Jackson  ex  dem.  Smith  v.  Adams,  7  Wend.  367,  holding  that 
lands  held  by  an  alien  under  a  statute  so  permitting  will  upon  his  death  pass 
to  his  heirs  though  also  aliens,  and  in  absence  of  heirs  will  escheat  only  on  office 
found. 
CitiBenship  of  diildren  or  married  women. 

Cited  in  Priest  t.  Cummings,  16  Wend.  617,  to  the  proposition  that  the 
political  rights  of  femeM  covert  do  not  stand  upon  the  doctrine  of  municipal  law 
but  upon  the  more  general  international  law,  and  they  may  be  naturalized  with- 
out the  husband's  consent;  Orser  t.  Hoag,  3  Hill,  79,  18  A.  D.  643,  holding  that 
an  alien's  diildren  who  left  the  colonies  before  the  treaty  of  1783  were  aliens. 
—  Effect  of  marriage  to  alien. 

Cited  in  Beck  v.  McGillis,  0  Barb.  35,  holding  that  the  marriage  of  a  female  with 
an  alien  husband  will  not  constitute  her  an  alien  so  as  to  prevent  her  taking  real 
estate  by  devise. 

Cited  in  note  in  22  luRJL.  148,  on  effect  of  marriage  on  wife's  status  as  an 
alien. 

1  AM.  ©EC.  158,  RICKETS  v.  LIVINGSTON,  t  JOHNS.  CAS.  97. 
Wben  legacy  a  satisfaction  or  dlsctiarge  of  a  debt. 

Cited  in  Clarke  v.  Bogardus,  12  Wend.  67,  holding  that  a  legacy  by  a  creditor 
to  the  wife  of  the  debtor  is  of  itself  not  a  satisfaction  of  the  debt  due  the  testa- 
tor; Mulheran  v.  Gillespie,  12  Wend.  349,  holding  that  the  acceptance  of  a  legacy 
win  not  obviate  as  the  extinguishment  of  a  debt  due  from  the  legatee  unless  the 
tesUtor  so  intended;  Weller  v.  Weller,  4  Hun,  195;  Charlick's  Estate,  1  Dem. 
34,  11  Abb.  N.  C.  57;  Re  Foster,  15  Misc.  175,  37  N.  Y.  Supp.  36,  1  Gib.  428,— 
to  the  proposition  that  the  mere  gift  of  a  legacy  is  not  of  itself  necessarily  a 
manifestation  of  an  intent  on  the  part  of  the  testator  to  remit  a  debt  due  him 
from  the  legatee;  Wehle  v.  Koch,  28  Jones  &  B.  429,  19  N.  Y.  Supp.  189,  to  the 
propositian  that  a  l^^acy  to  a  son  does  not  discharge  the  debt  due  the  testator; 
Simpson  r.  Fidelity  Trust  Co.  15  Pa.  Dist.  R.  785,  holding  that  presumably  a 
legacy  is  a  clear  gift;  Brunn  v.  Schuett,  59  Wis.  260,  48  A.  R.  499,  18  N.  W. 
260,  as  to  when  a  legacy  will  operate  as  a  release  or  a  discharge  of  a  debt. 

Cited  in  reference  notes  in  30  A.  S.  R.  896,  on  deductions  and  charges  against 
distributee;  47  A.  D.  431,  or  effect  of  legacy  to  debtor  of  testator;  48  A.  D.  400, 
on  bequest  to  creditor  as  satisfaction  of  debt. 

Cited  in  notes  in  7  A.  D.  85,  on  bequest  to  debtor  as  extinguishment  of  debt; 
7  L.RJL  231,  on  distribution  of  estate  to  which  legatee  is  debtor. 
Action  of  debt  for  legacy. 

Cited  in  Rundle  t.  Allison,  34  N.  Y.  180,  to  the  proposition  that  actions  of 
debts  for  legacies  have  been  entertained  under  the  statute. 

1  AM.  DEC.  162,  VAN  BRAMKR  v.  HOFFMAN,  t  JOHNS.  CAS.  200. 
Interest  on  legacies. 

Cited  in  Lyon  v.  Industrial  School  Asso.  52  Hun,  359,  5  N.  Y.  Supp.  326, 
holding  that  interest  would  not  be  allowed  on  a  legacy  not  yet  due  when  the  tes- 
tatrix was  under  no  obligation  to  support  the  legatee;  Re  Clark,  62  Hun,  275, 
17  N.  Y.  Supp.  93,  holding  that  a  legacy  to  an  indentured  apprentice  bore  no 
interest  when  provision  had  been  made  by  the  indenture  for  the  support  of  the 
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apprentice;  Smith  v.  Moore,  25  Vt.  127;  Bradford  v.  McConihay,  15  W.  Va.  732; 
Re  Goble,  30  N.  Y.  S.  R.  946,  10  N.  Y.  Supp.  18,— holding  that  as  a  general  rule 
legacies  will  not  carry  interest  until  due  unless  the  testator  is  a  parent  or  tit 
loco  parentea;  Blackburn  v.  Hawkins,  6  Ark.  50,  holding  that  the  courts  will 
allow  interest  on  a  legacy  to  a  child  when  such  is  necessary  to  his  maintenance; 
Re  Williams,  1  Redf.  208,  to  the  point  that  legacies  for  support  bear  interest; 
Hallett  V.  Allen,  13  Ala.  554,  discussing  when  a  legacy  will  bear  interest. 

Cited  in  reference  notes  in  19  A.  D.  394,  on  interest  on  legacy;  47  A.  S.  R.  893, 
on  computation  of  interest  on  legacies. 

Cited  in  note  in  9  L.R.A.  250,  on  legacies  which  do  not  bear  interest. 
Action  for  legacy. 

Cited  in  Rundle  t.  Allison,  34  N.  Y.  180,  to  the  proposition  that  render  the 
statutes  an  action  of  debt,  might  be  maintained  to  secure  a  legacy. 

1  AM.  DEC.  1«4,  WARREN  t.  UNITED  INS.  CO.  2  JOHNS.  CAS.  233. 
Warranty  of  seaworthiness  in  marine  Insurance. 

Cited  in  reference  notes  in  30  A.  D.  211,  on  seaworthiness  of  vessel;  33  A.  D. 
115,  on  implication  of  seaworthiness  in  marine  policy;  2  A.  D.  663,  on  implica- 
tion in  insurance  policy  that  vessel  containing  goods  is  seaworthy;  41  A.  D. 
601,  on  seaworthiness  as  implied  warranty  in  all  policies  of  insurance. 

Cited  in  notes  in  33  A.  D.  37,  on  seaworthiness;  14  E.  R.  C.  67,  on  implied 
warranty  of  seaworthiness ;  33  A.  D.  599,  on  liability  of  insurer  for  loss  occasioned 
by  neglect  to  employ  pilot;  58  A.  D.  672,  on  waiver  or  modification  of  warranty 
of  seaworthiness  by  parties  to  insurance. 

Distinguished  in  Walsh  v.  Washington  Marine  Ins.  Co.  3  Robt.  208,  where  the 
question  was  on  sufficiency  of  evidence  of  unseaworthiness  and  holding  the  cited 
case  inapplicable  because  therein  the  facts  proved  pre-existing  unseaworthiness. 

1  AM.  DEC.  mil,  ROBERTSON  ▼.  UNITED  STATES  INS.  CO.  2  JOHXS. 

CAS.  250. 
Ix>8se8  covered  by  marine  Insnrance. 

Cited  in  Cheriot  v.  Barker,  2  Johns.  346,  3  A.  D.  437,  holding  that  insurance 
on  freight  earned  did  not  cover  freight  generally. 
Formal  requisites  of  bottomry  bond. 

Cited  in  The  William  &  Emmeline,  1  Blatchf.  k  H.  66,  Fed.  Cas.  No.  17,6S7, 
to  the  proposition  that  admiralty  will  take  cognizance  of  a  hypothecation  which 
is  not  a  bottomry  in  form  when  made  in  a  foreign  port;  Braynard  v.  Hopock, 
7  Bosw.  157,  as  a  case  holding  that  the  words  ''bargain  and  sell''  added  to  a  bot- 
tomry bond  did  not  affect  it. 
Liability  of  bottomry  lender  to  contribute  to  general  average. 

Cited  in  reference  note  in  36  A.  D.  732,  on  bottomry. 

Disapproved  in  Chandler  v.  Gamier,  6  Mart.  N.  S.  509,  holding  that  lenders  on 
bottomry  and  respondentia  are  liable  to  contribution  on  general  average. 
Recovery  of  insurance  premium  wben  risk  did  not  attach. 

Cited  in  Waller  v.  Northern  Assur.  Co.  64  Iowa,  101,  19  N.  W.  865,  as  recog- 
nizing  the  principal  that  premiums  paid  on  a  policy  of  insurance  on  which  the 
risk  did  not  attach  or  was  void  ah  initio  may  be  recovered  by  action. 

Cited  in  note  in  14  E.  R.  C.  510,  on  return  of  premium  when  policy  does  not 
attach. 

1  AM.  DEC.  1«8,  PEOPLE  T.  OLCOTT,  2  JOHNS.  CAS.  801. 
Power  of  court  to  discharge  Jury  in  criminal  cases. 

Cited  in  Com.  v.  Fells,  9  Leigh.  613,  holding  that  court  may  discharge  jury  even 
in  capital  case;  State  v.  Weaver,  35  N.  C.  (13  Ired.  L.)  203,  holding  it  allowable 
to  discharge  the  jury  in  misdemeanor  case;  People  v.  Goodwin,  18  Johns.  187,  9  A. 
D.  203,  5  N.  Y.  City  Hall  Rec.  97,  1  Wheel.  C.  C.  474,  note,  holding  the  court  may 
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^tbdraw  a  juror  for  any  good  cause  preventiDg  a  lawful  verdict  either  in  felony 
or  misdemeanor  cases  and  especially  when  impossibility  of  agreement  is  clearly 
apparent;  SUte  y.  Bailey,  66  N.  C.  426;  State  v.  Morrison,  20  N.  C.  113  (3  Dev. 
&  B.  lu  115), — holding  that  upon  a  trial  of  a  misdemeanor  the  court  has  a  dis- 
cretionary power  to  discharge  the  jury  before  a  verdict  and  to  require  the  defend- 
ant to  be  again  put  on  trial;  Mahala  v.  State,  10  Yerg.  532,  31  A.  D.  591,  hold- 
ing that  in  a  capital  case  the  court  cannot  without  consent  of  prisoner  dis- 
charge the  jury  when  they  cannot  arrive  at  a  verdict;  People  v.  Smalling,  94  Cal. 
112,  29  Pac.  421,  upholding  discretion  of  court  in  discharging  jury  on  ground  of 
improbability  of  agreement;  School  Dist.  No.  1  v.  Bragdon,  23  N.  H,  507,  hold- 
ing that  dischaige  of  the  jury  rests  in  discretion;  State  v.  M'Kee,  1  Bail.  L.  651, 
21  A.  D.  499;  Lee  v.  State,  26  Ark.  260,  7  A.  R.  611,— holding  it  proper  to  dis- 
charge a  jury  if  they  fail  to  agree  or  in  any  case  where  it  is  impossible  to  pro- 
ceed; People  V.  Green,  13  Wend.  55;  State  v.  Jorgenson,  3  Idaho,  620,  32  Pac. 
1129;  SUte  V.  McCaffery,  16  Mont.  33,  40  Pac  63,— holding  that  the  court  has  a 
discretionary  power  to  discharge  a  jury  when  it  appear  that  they  cannot  arrive 
at  a  verdict;  People  v.  Goodwin,  18  Johns.  187,  9  A.  D.  203,  1  Wheeler,  C.  C.  470; 
Bobbins  v.  State,  14  Ohio  St.  493;  State  v.  Schuchardt,  18  Neb.  454,  25  N.  W. 
722, — holding  that  only  when  they  have  deliberated  unsuccessfully  for  so  long 
that  there  is  no  possibility  of  agreement  may  a  jury  be  discharged;  Williams  v. 
Com.  2  Gratt.  567,  44  A.  D.  403,  holding  court  cannot  discharge  jury  because  of 
opinion  that  it  will  not  agree;  United  States  v.  Haskell,  4  Wash.  C.  C.  402, 
Fed.  Cas.  No.  15,321,  holding  it  was  withm  the  discretion  of  the  court  to  dis- 
charge a  jury  because  of  the  insanity  of  one  of  the  jurors;  State  v.  Vaughan, 
23  Nev.  103,  43  Pac  193,  holding  that  a  disqualified  juror  may  be  discharged 
after  jury  has  been  sworn  and  evidence  heard  in  a  capital  case,  against  defendant's 
objector;  Hawes  v.  State,  88  Ala.  37,  7  So.  302,  holding  that  the  illness  of  a  juror's 
wife  making  it  necessary  that  he  be  with  her  is  a  sufficient  necessity  to  discharge 
him  against  defendant's  protest;  Com.  v.  McCormick,  130  Mass.  61,  39  A.  R.  423; 
People  ex  rel.  Perkins  v.  Common  Pleas  Judges,  8  Cow.  127, — ^holding  that  the 
eourt  may  exercise  his  discretion  of  withdrawing  or  discharging  a  jury  in  civil 
ma  well  as  criminal  cases. 

Cited  in  reference  notes  in  1  A.  D.  177;  9  A.  D.  210,— on  discharge  of  jury 
without  verdict;  41  A.  D.  313,  on  discharge  of  jury  in  criminal  case  before  con- 
viction. 

Cited  in  notes  in  12  A.  D.  547,  on  disagreement  of  jury  as  ground  for  discharge ; 
11  L.RJL(N.S.)  178,  on  how  long  a  jury  will  be  permitted  to  deliberate  before 
ordering  a  mistrial. 

Disapproved  in  McCauley  v.  State,  26  Ala.  135,  holding  that  in  criminal  cases 
that  the  court  has  no  discretionary  power  to  discharge  a  jury;  Com.  v.  Cook,  6 
Serg.  k  R.  577,  9  A.  D.  465,  holding  that  in  capital  cases  the  court  has  no  power 
to  discharge  a  jury  because  they  caxmot  agree  without  the  consent  of  the  prisoner ; 
Ned  V.  State,  7  Port.  (Ala.)  187,  holding  that  the  discharge  of  the  jury  because  of 
their  failure  to  arrive  at  a  verdict  was  irregular  and  improper. 
Effect  of  withdrawing  juror. 

Cited  in  Planer  v.  Smith,  40  Wis.  31,  holding  that  the  withdrawal  of  a  juror 
operates  to  continue  the  cause  and  does  not  of  itself  entitle  the  defendant  to  a 
judgment  of  any  kind;  Wabash  R.  Co.  v.  McCormick,  23  Ind.  App.  258,  55  N.  E. 
251,  holding  that  as  the  statutes  made  provision  for  the  dismissal  or  continuance 
of  an  action,  the  withdrawal  of  a  juror  gave  the  plaintiff  no  additional  rights  and 
amounts  to  dismissal;  Usbome  v.  Stephenson,  36  Or.  328,  78  A.  S.  R.  778,  48 
LJLA.  432,  58  Pac.  1103,  holding  that  the  practice  of  withdrawing  a  juror  for 
the  purpose  of  postponing  or  continuing  the  trial  of  a  civil  case  does  not  prevail 
in  Oregon. 

Cited  in  notes  in  78  A.  S.  R.  781,  782,  on  withdrawal  of  juror;  48  LJLA.  434. 
Ajn.  Dec,  VoL  L— 3. 
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436,  440,  on  withdrawal  of  juror  in  erirainal  cases;  24  A.  D.  e24,  on  oonstita- 
tionality  of  statutes  providing  for  peremptorj  nonsuit. 
^Propriety  of  withdrawing  Juror. 

Cited  in  People  t.  Ellis,  15  Wend.  371,  holding  that  on  the  trial  of  a  party  for 
a  misdemeanor  a  juror  may  be  withdrawn  after  the  jury  has  been  impaneled  and 
sworn;  Messenger  v.  Fourth  Nat.  Bank,  6  Daly,  190,  48  How.  Pr.  642,  to  the  propo- 
sition that  in  cases  of  surprise  the  court  may  upon  the  plaintiff's  application 
direct  a  juror  to  be  withdrawn  and  order  the  cause  to  stand  oTer  for  trial  on  some 
future  day;  McFall  v.  People,  18  Hun,  382,  holding  that  during  the  trial  the  court 
may  at  the  request  of  the  defendant  withdraw  a  juror  and  allow  the  case  to  go 
over  the  term;  Glendening  v.  Canary,  5  Daly,  489,  holding  that  on  ground  of  sur- 
prise the  court  may  withdraw  a  juror  and  discharge  the  jury  postponing  the 
trial ;  Mott  ▼.  Consumers  Ice  Co.  8  Daly,  244,  to  the  proposition  that  the  court 
in  the  exercise  of  a  sound  discretion,  may  allow  the  withdrawal  of  a  juror. 
Discharge  of  Jury  as  acquittal. 

Cited  in  State  v.  Brown,  8  Rob.  (La.)  666;  People  v.  Shotwell,  27  CaL  394,— 
holding  that  the  discharge  of  the  jury  upon  a  failure  to  agree  within  a  specified 
time  did  not  operate  as  an  acquittal ;  Johnson's  Case,  6  N.  Y.  City  Hall  Rec.  103, 
holding  that  the  withdrawal  of  a  juror  and  the  discharge  of  the  jury  without 
the  prisoner's  consent  would  not  amount  to  an  acquittal;  State  v.  Waterhouse, 
Mart,  k  Y.  278,  holding  that  in  a  capital  case  where  the  jury  cannot  agree  the 
court  may  discharge  them  and  such  discharge  will  not  operate  as  an  acquittal; 
Klock  V.  People,  2  Park.  Crim.  Rep.  676,  holding  that  if  in  a  trial  for  a  felony 
after  case  has  commenced  and  a  juror  is  withdrawn  at  the  request  of  the  prose- 
cution, such  act  operates  as  an  acquittal  of  the  defendant;  Atkins  t.  State,  16 
Ark.  668,  holding  that  right  to  discharge  from  further  prosecution  because  of  dis- 
charge of  jury  on  previous  trial  may  be  raised  by  motion  or  in  arrest,  where  facts 
are  on  record. 
Retrial  as  doable  Jeopardy. 

Cited  in  Kepner  ▼.  United  States,  196  U.  S.  100,  49  L.  ed.  114,  24  Sup.  Ct.  Rep. 
797,  dissenting  opinion  by  Holmes,  White,  and  McKenna,  JJ.,  arguing  that  a 
party  may  be  tried  twice  in  the  same.  case. 

Cited  in  note  in  21  L.  ed.  U.  S.  873,  on  what  constitutes  former  Jeopardy. 

—  Sufficiency  of  former  Jndgnient  to  constitute  acquittal. 

Cited  in  Coleman  v.  Tennessee,  97  U.  S.  609,  24  L.  ed.  1118,  dissenting  opinion 
by  Clifford,  J.,  to  the  point  that  the  acquittal  must  have  been  legal  and  baaed  on 
a  verdict  of  a  jury  sworn  and  impaneled. 

—  Former  dismissal  as  bar. 

Cited  in  State  v.  Benham,  7  Conn.  414,  to  the  proposition  that  the  discharge 
of  a  jury  upon  failure  to  agree  was  no  bar  to  subsequent  indictment;  State  v. 
lee,  65  Conn.  265,  48  A.  S.  R.  202,  27  L.R.A.  498,  30  Atl.  1110,  to  the  proposi- 
tion that  the  inability  of  the  jury  to  arrive  at  a  verdict  does  not  discharge  the 
prisoner  so  that  he  cannot  be  again  tried  under  the  indictment;  Com.  v.  Merrill, 
Thacher,  Crim.  Cas.  1;  People  v.  Ross,  85  Cal.  383,  24  Pac.  789;  People  v.  Smith, 
172  N.  Y.  210,  64  N.  E.  814,  17  N.  Y.  Crim.  Rep.  39,— holding  that  a  plea  of 
former  jeopardy  could  not  be  based  on  a  discharge  of  the  jury  because  of  the  ill- 
ness of  one  of  the  jurors;  United  States  v.  Gilbert,  2  Sumn.  19,  Fed.  Cas.  No.  15,- 
204,  holding  that  a  new  trial  may  be  granted  in  a  capital  case  where  the  jury  has 
been  discharged,  for  the  prisoner  has  not  been  put  in  jeopardy;  State  v.  Ulricfa, 
110  Mo.  350,  19  S.  W.  666,  holding  that  where  ^e  jury  in  a  criminal  case  is  dis- 
charged because  of  the  sickness  of  the  judge  the  defendant  will  not  be  regarded 
as  having  been  in  jeopardy;  Nugent  v.  State,  4  Stew.  &  P.  (Ala.)  72,  24  A.  D. 
746,  holding  that  the  discharge  of  a  jury  because  of  the  sickness  of  the  presiding 
judge  is  no  cause  for  the  discharge  of  the  prisoner;  State  v.  Williams,  3  Stew. 
(Ala.)  464,  holding  that  the  discharge  of  a  juror  even  though  erroneous  does 
not  operate  as  a  discharge  of  the  prisoner;  State  v.  Davis,  31  W.  Va.  390,  7  S.  S. 
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24,  holding  the  discharge  of  a  juror  because  of  the  death  of  his  son,  was  such  a 
neoetsity  that  it  would  not  work  a  discharge  of  the  prisoner;  Grant  ▼.  People,  4 
Park.  Crim.  Rep.  527,  holding  that  after  a  jury  has  been  impaneled,  its  arbitrary 
diaehaige,  without  cause  and  where  no  circumstances  existed  for  the  exercise  of 
that  discretion  by  the  court,  will  operate  as  a  bar  to  a  subsequent  trial  of  the 
defendant. 

Cited  in  reference  note  in  33  A.  D.  96,  on  right  of  prisoner  to  release  on  dis- 
miasal  of  juiy  impaneled  to  try  case. 
Conspiracy  as  Joint  or  several  crime. 

Cited  in  People  ▼.  Richards,  67  Cal.  412,  66  A.  R.  716,  7  Pac.  828,  holding  that 
an  indictment  for  conspiracy  against  one  alone  but  naming  the  co-conspirator  is 
not  bad;  Delany  t.  People,  10  Mich.  241,  holding  that  where  the  charge  is  a 
joint  one  the  parties  must  be  joined  as  defendant  in  the  information  or  indict- 
ment unless  one  of  the  parties  be  unknown  or  since  dead;  Lambert  v.  People,  9 
Cow.  578,  as  impliedly  defining  a  conspiracy  to  be  a  confederacy  to  do  an  unlawful 
act  or  a  lawful  act  by  unlawful  means,  whether  to  the  prejudice  of  an  individual 
or  the  public 

Cited  in  note  in  51  A.  D.  84,  on  nature  of  conspiracy. 
Verdict;  responsiveness  to  Indictment. 

Cited  in  State  v.  Redman,  17  Iowa,  329,  holding  that  where  the  verdict  is  in- 
sufficient as  not  responding  to  the  entire  indictment  the  court  may  set  it  aside 
and  try  the  prisoner  again;  Lawrence  v.  People,  2  111.  414;  United  States  v. 
Watkins,  3  Cranch,  C.  C.  441,  Fed.  Cas.  No.  16,649,--holding  that  if  a  verdict 
is  so  imperfect  that  no  judgment  can  be  given  upon  it  it  must  be  considered  as  no 
verdict  and  a  new  trial  must  be  awarded;  State  v.  Rover,  10  Nev.  388,  21  A.  R. 
745,  holding  that  when  a  verdict  in  a  criminal  case  is  so  imperfect  that  no  judg- 
ment can  be  entered  upon  it  the  defendant  who  might  have  it  perfected  is  con- 
sidered aa  having  assented  to  it  and  as  waiving  any  objections  to  a  new  trial. 
Coercion  of  Jury. 

Cited  in  People  v.  Sheldon,  156  N.  Y.  268,  66  A.  S.  R.  564,  41  L.RJL.  644,  50 
N.  E.  840,  13  N.  Y.  Crim.  Rep.  61,  holding  that  coercion  of  the  jury  in  order  to 
secure  a  verdict  is  not  permissible  in  any  case  and  least  of  all  in  a  capita]  case; 
Miller  v.  MUler,  187  Pa.  572,  43  W.  N.  C.  81,  41  Atl.  277,  29  Pittsb.  L.  J.  N.  S. 
126;  Russell  v.  State,  66  Neb.  497,  92  N.  W.  751,— to  the  proposition  that  a  ver- 
dict cannot  stand  which  is  the  result  of  any  species  of  coercion. 
Duty  to  feed  and  lodge  Jury  daring  deliberations. 

Cited  in  Bates  v.  Independence  County,  23  Ark.  722,  holding  that  the  cost  of 
feeding  and  keeping  a  jury  was  a  county  charge. 
Separation  of  Jury. 

Cited  in  State  v.  M'Kee,  1  Bail.  L.  651,  21  A.  D.  499,  to  the  proposition  that 
allowing  the  jury  to  disperse  for  a  short  time  after  the  charge  will  not  operate 
as  a  discharge  of  the  prisoner;  Eastwood  v.  People,  3  Park.  Crim.  Rep.  25,  hold- 
ing that  in  capital  cases  allowing  the  jury  to  separate  will  operate  to  vitiate 
their  verdict  unless  it  can  be  clearly  shown  that  it  worked  no  harm  to  defendant. 

Cited  in  reference  note  in  41  A.  D.  313,  on  separation  of  jury  in  criminal  case 
before  conviction. 
Indi<;Cment  containing  bad  counts. 

Cited  in  Frasier  v.  State,  5  Mo.  536;  State  v.  Boscawen,  28  N.  H.  195;  Curtis  v. 
People,  Breese   (III.)    197;  Parker  v.  Com.  8  B.  Mon.  30,— holding  that  if  any 
count  in  the  indictment  was  good  it  was  sufficient  to  authorise  judgment  on  a 
general  verdict. 
Right  to  separate  trials. 

a  ted  in  Casper  v.  State,  47  Wis.  535,  2  N.  W.  1117,  holding  that  separate 
trudM  BULj  be  had  on  indicbnent  for  conspiracy. 
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1  AM.  DBC.  177,  MURRAY  T.  GOUTBRNEUR,  S  JOHNS.  CAS.  4S8. 
Bill  or  note  as  payment. 

Cited  in  Bright  t.  Judson,  47  Barb.  29,  holding  that  the  Uking  of  a  draft  for  a 
debt  is  not  a  satiaf action  in  the  absence  of  an  express  agreement  to  that  effect; 
Lewis  v.  Lozee,  3  Wend.  79,  refusing  to  regard  the  taking  of  a  note  as  a  satis- 
faction of  a  debt  where  it  was  understood  that  it  was  to  be  a  mere  postponement 
of  the  day  of  payment;  Lightbody  ▼.  Ontario  Bank,  II  Wend.  9,  holding  that  one 
who  pays  a  debt  in  worthless  bank  bills  must  stand  the  loss  in  the  absence  of  an 
express  agreement  that  they  were  to  be  a  satisfaction;  Fitch  t.  McDowell,  80 
Hun,  207,  30  N.  Y.  Supp.  31;  Foster  v.  Hill,  36  N.  H.  626,— holding  that  one  who 
relies  upon  the  delivery  of  a  note  as  a  payment  of  a  pre-existing  debt  must  affirm- 
atiyely  show  an  express  agreement  to  that  effect;  Risher  v.  The  Frolic,  1  Woods, 
92,  Fed.  Cas.  No.  11,856,  holding  generally  and  unless  otherwise  agreed  that  the 
taking  of  a  note  for  a  pre-existing  debt  is  a  payment  if  the  note  is  paid;  Lee  t. 
Fontaine,  10  Ala.  755,  44  A.  D.  505,  holding  that  negotiating  a  bill  so  taken  makes 
it  a  payment;  Tobey  v.  Barber,  5  Johns.  68,  4  A.  D.  326;  Lewis  t.  Brehme,  33  Md. 
412,  3  A.  R.  190, — ^holding  that  the  taking  of  a  note  or  bill  of  exchange  for  a 
pre-existing  debt  is  not  a  payment  in  the  absence  of  an  express  agreement  or 
unless  the  creditor  parts  with  the  bill  or  is  guilty  of  laches;  Porter  v.  Talcott, 
1  Cow.  359,  holding  the  same  rule  applies  to  the  taking  of  a  note  for  a  debt 
created  at  the  time;  Olcott  v.  Rathbone,  5  Wend.  490,  holding  the  general  rule  is 
that  a  bill  or  note  is  only  prima  facie  evidence  of  payment  rendering  it  necessary 
to  be  accounted  for  before  a  recovery  can  be  had  on  the  consideration;  Leveridc 
V.  Meigs,  1  Cow.  646,  to  the  point  that  a  payment  in  bills  will  not  discharge  a 
pre-existing  debt  in  the  absence  of  an  express  agreement  to  that  effect;  Hanna 
V.  Pegg,  1  Blackf.  181,  to  the  point  that  the  assignment  of  a  note  in  payment  does 
not  extinguish  a  pre-existing  debt  in  the  absence  of  an  express  agreement. 

Cited  in  reference  notes  in  42  A.  D.  383,  on  effect  of  accepting  note  for  pre-exist- 
ing debt;  24  A.  D.  640;  27  A.  D.  192, — as  to  when  note  given  by  debtor  or  third 
person  operates  as  payment. 

Cited  in  notes  in  37  A.  D.  48,  on  extinguishment  of  debt  by  note  or  order; 
10  L.R.A.(N.S.)  512,  513,  on  effect  of  transfer,  without  indorsement,  of  worthless 
check  or  note  of  third  person  on  account  of  antecedent  debts;  37  A.  S.  R.  335, 
on  necessity  that  debt  or  obligation  be  paid  in  money. 

Disapproved  in  Harris  v.  Lindsay,  4  Wash.  C.  C.  276,  Fed.  Cas.  No.  6,124,  hold- 
ing that  an  agreement  that  a  note  will  discharge  a  pre-existing  debt  may  be  im- 
plied  from  circumstances. 
—  Taking  note  and  giving  receipt,  as  payment. 

Cited  in  Comptoir  D'Escompte  De  Paris  v.  Dresbach,  78  Cal.  15,  20  Pac  28,  hold- 
ing a  written  receipt  of  payment  in  full  does  not  establish  a  positive  agreement 
for  absolute  payment  where  the  payment  is  by  a  bill  or  note. 
Right  of  assignee  to  specific  performance. 

Cited  in  Jones  v.  Lynds,  7  Paige,  301,  holding  that  the  assignee  must  per- 
form all  the  stipulations  which  the  assignor  was  bound  to  perform  to  entitle  him 
to  specific  performance  unless  the  other  party  relinquishes  his  rights. 
Equitable  nature  of  right  to  mesne  profits. 

Cited  in  MolUn  v.  Qriffith,  3  Paige,  402,  holding  that  equitable  defenses  to  ac- 
tion for  mesne  profits  are  available  at  law  same  as  in  equity;  Sheldon  v.  Van 
Slyke,  16  Barb.  26;  Alexandria  v.  Dearmon,  3  Sneed,  104,— to  the  effect  that  the 
action  for  mesne  profits  is  of  an  equitable  nature  and  admits  of  an  equitable  de- 
fense; Smith  V.  Gibson,  15  Minn.  89,  Gil.  66,  holding  that  at  law  a  claim  for 
gross  rental  value  of  land  will  be  regarded  with  the  same  disfavor  as  in  equity. 
White  V.  Rowland,  67  Ga.  546,  44  A.  R.  731,  holding  that  a  voluntary  division 
of  rents  and  profits  between  devisees  is  an  available  defense  as  to  a  claim  for 
mesne  profits  in  subsequent  action  of  ejectment;  Ross  v.  Evans,  65  Cal.  439,  4 
Pac.  443.  refusing  to  allow  a  recovery  of  rents  and  profits  for  a  period  during 
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whidi  the  oceapaney  was  with  the  ooneent  and  acquiescence  of  the  owner;  Thrash- 
er V.  l^adc,  15  Wis.  257,  holding  tiiat  the  equitable  nature  of  the  right  to  mesne 
profits  prerents  the  action  wherein  same  are  recovered  from  being  treated  as  em 
delicto  and  enforceable  wholly  against  one  defendant;  Heckart  v.  Zerbe,  6  Watts, 
260,  holding  an  ejectment  in  Pennsylvania  wherein  equities  may  be  adjusted  and 
money  was  adjudged  to  be  paid  bars  the  right  to  mesne  profits. 

CHed  in  reference  note  in  38  A.  D.  754,  on  right  to  action  for  mesne  profits  after 
recovery  in  ejectment. 
—  Improrements,  expenses,  and  repairs  as  offset. 

Cited  In  Byers  v.  Fowler,  12  Ark.  218,  54  A.  D.  271;  Morrison  v.  Robinson,  31 
Pa.  456, — upholding  the  right  of  a  bona  fide  occupant  under  claim  of  title  to  an 
allowance  for  permanent  improvements  against  a  claim  for  mesne  profits;  Mc- 
Cloy  V.  Amett,  47  Ark.  445,  2  S.  W.  71,  sustaining  the  same  right  on  a  claim 
made  in  ejectment;  Loos  v.  Wilkinson,  113  N.  Y.  485,  4  L.R.A.  353,  21  N.  E.  392; 
Halff^t  V.  Pine,  10  App.  Div.  470,  42  N.  Y.  Supp.  303,— holding  a  wrongful 
possessor  of  land  is  entitled  to  an  allowance  for  moneys  paid  for  taxes  and  neces- 
saiy  repairs  and  other  fixed  charges  in  action  for  the  mesne  profits;  Hannan  v. 
Osbom,  4  Paige,  336,  holding  that  a  tenant  in  common  who  has  collected  all  the 
rents  is  entitled  to  an  allowance  for  taxes  and  repairs  upon  an  accounting  to  the 
other  ootenants;  Wallace  v.  Berdell,  101  N.  Y.  13,  8  N.  Y.  Civ.  Proc.  Rep.  363, 
3  N.  E.  769,  holding  by  virtue  of  a  statute  that  mesne  profits  consist  of  the  net 
rents  after  deducting  cdl  necessary  repairs  and  taxes;  Parsons  v.  Moses,  16  Iowa, 
440,  upholding  the  right  to  set  off  rents  and  profits  in  an  action  under  the  occupy- 
ing claimant's  law  to  recover  for  improvements;  Huston  v.  Wickersham,  2  Watts 
ft  8.  308,  holding  since  an  innocent  holder  of  the  land  may  be  allowed  for  repairs 
in  trespass  for  mesne  profits  that  he  is  liable  for  all  the  actual  damage  to  property 
as  well  as  all  actual  profits. 

Cited  in  note  in  15  A.  D.  350,  on  compensation  for  improvements  in  ejectment. 
Tender  ma  prerequisite  to  bill  for  specific  performance. 

Cited  in  Doyle  v.  Teas,  5  111.  202,  to  the  point  that  a  purchaser  cannot  demand 
a  deed  without  tendering  the  amount  due  on  the  contract. 
Evidence  to  explain  receipt  for  money. 

ated  in  Buswell  v.  Pioneer,  37  N.  Y.  312,  4  Abb.  Pr.  N.  S.  244,  35  How.  Pr. 
447;  Thorman  v.  Polya,  1  Misc.  176,  48  N.  Y.  S.  R.  671,  20  N.  Y.  Supp.  689,— 
holding  that  parol  evidence  is  admissible  to  explain  a  mere  receipt. 

1   AM.  DEC.    180,  TANDEINHEUVEIi  ▼.   UNITED  INS.   CO.    2   JOHNS. 

CAS.  450. 
Conclnsiyenees  of  foreign  judgment  In  rem. 

Cited  in  China  Mut.  Ins.  Co.  v.  Force,  40  N.  Y.  S.  R.  731,  20  N.  Y.  Supp.  707; 
Xownsend  v.  Van  Buskirk,  22  App.  Div.  441,  48  N.  Y.  Supp.  260;  Ocean  Ins.  Co. 
V.  Francis,  2  Wend.  64,  10  A.  D.  540, — ^holding  that  the  sentence  of  a  foreign 
court  of  admiralty  is  conclusive  to  pass  the  property  but  may  be  rebutted  in  a 
collateral  action  as  to  the  facts  upon  which  it  purports  to  have  been  founded; 
Radcliff  V.  United  Ins.  Co.  9  Johns.  277,  holding  that  a  condemnation  by  a  foreign 
admiralty  court  upon  the  direct  ground  of  a  breach  of  a  blockade  is  prima  facie 
evidence  of  that  fact;  New  York  F.  Ins.  Co.  v.  De  Wolf,  2  Cow.  56,  refusing  to 
hear  an  argument  to  show  that  the  sentence  of  a  foreign  court  of  admiralty  was 
eonclnsive  of  the  facts  upon  which  it  purported  to  have  been  based;  Wilkes  v. 
Lion,  2  Cow.  333,  adhering  to  the  same  rule;  Kemble  v.  Rhinelander,  3  Johns. 
Cas.  130,  holding  that  a  foreign  sentence  of  admiralty  is  not  conclusive  collaterally 
OB  fbt  Iket  of  the  ownership  of  the  property;  Melhop  v.  Doane,  31  Iowa,  397,  7 
A.  B.  147,  to  the  point  that  sentences  in  admiralty  are  conclusive  not  only  in  rem, 
hot  also  as  to  all  points  and  facts  which  they  professedly  or  incidentally  decide; 
Perkins  v.  Wilder,  84  Hun,  520,  32  N.  Y.  Supp.  398,  holding  that  foreign  judg- 
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mentfl  in  rem  thoqgh  unimpeachable  are  not  conclusive  as  to  the  facts  and  grounds 
on  which  they  proceed;  Durant  ▼.  Abendrotj,  97  N.  Y.  132,  to  the  same  effect. 

Cited  in  reference  notes  in  16  A.  D.  212;  26  A.  D.  477;  48  A.  D.  691,— on  con- 
clusiveness of  decree  in  admiralty;  2  A.  D.  62;  9  A.  D.  594,— -on  conclusiveness 
of  foreign  admiralty  decrees. 

Cited  in  notes  in  20  L.R.A.  673,  as  to  whether  fraud  in  procuring  foreign 
decree  can  be  shown;  5  E.  R.  C.  928,  on  conclusiveness  of  sentence  of  oondemna- 
tion  of  foreign  court  in  admiralty;  20  L.RA.  670,  on  conclusiveness  of  sen- 
tences of  foreign  courts  of  admiralty  in  actions  on  marine  insurance  policies; 
75  A.  D.  723,  on  judgments  and  decrees  in  admiralty  and  their  effect  as  res 
judicata. 

1  AM.  DEO.  188,  DBNN  ▼.  SPARKS,  1  N.  J.  li.  58. 
Fmudalent  conveyances  between  relatives. 

Cited  in  Den  ex  dem.  Lockyer  v.  DeHart,  6  N.  J.  L.  450,  holding  that  a  volun- 
tary conveyance  from  a  father  to  his  children  without  consideration  other  than 
natural  affection  is  fraudulent  as  to  creditors. 

Cited  in  reference  note  in  49  A.  D.  719,  on  validity  of  voluntary  conveyances 
against  existing  and  subsequent  creditors  and  purchasers. 
Jurisdiction  of  courts  of  law  In  cases  of  fraud. 

Cited  in  Tomlin  v.  Den,  19  N.  J.  L.  76,  holding  that  courts  of  law  have  oon- 
current  jurisdiction  with  courts  of  equity  in  cases  of  fraud. 

1  AM.  DEC.  182,  OORTEIili  T.  OOIiBAUGH,  1  N.  J.  Ii.  77. 
Exemplary  damages  for  breach  of  promise  to  marry. 

Cited  in  Kaufman  v.  Fye,  99  Tenn.  145,  42  S.  W.  25;  Johnson  v.  Travis,  33 
Minn,  231,  22  N.  W.  624, — ^holding  that  improper  motives  justify  exemplary  dam- 
Ages  upon  a  breach  of  promise  to  marry;  White  v.  Thomas,  12  Ohio  St.  312,  80 
A,  D.  347,  holding  that  an  unsuccessful  plea  of  unchastity  in  action  for  breach 
•of  promise  to  marry  will  justify  exemplary  damages  when  made  in  bad  faith; 
Coil  V.  Wallace,  24  N.  J.  L.  291,  holding  that  seduction  of  plaintiff  in  action 
ior  breach  of  promise  to  marry  may  be  given  in  evidence  in  aggravation  of  dam- 
-ages;  Coil  v.  Wallace,  24  N.  J.  L.  291,  holding  that  previous  recovery  by  father 
^or  seduction  did  not  bar  exemplary  damages  in  breach  of  promise  case. 

Cited  in  reference  notes  in  44  A.  D.  179;  81  A.  S.  R.  310,— on  damages  for 
breach  of  promise  to  marry;  27  A.  D.  689,  on  exemplary  damages  for  breach  of 
promise  of  marriage. 

Cited  in  notes  in  50  A.  D.  768,  on  allowance  of  exemplary  damages;  5  A.  D. 
618;  26  A.  D.  677,— on  evidence  of  seduction  in  action  for  breach  of  promise  of 
marriage. 

Distinguished  in  Glasscock  v.  Shell,  57  Tex.  215,  refusing  to  uphold  a  verdict  for 
exemplary  damages  in  the  absence  of  allegations  of  aggravation  other  than  that 
of  a  simple  breach  of  the  contract  to  marry. 
Discretion  of  Jury  as  to  exemplary  damages. 

Cited  in  Mayer  v.  Duke,  72  Tex.  445,  10  S.  W.  565,  holding  exemplary  dam- 
ages a  matter  of  right  when  properly  allowable. 
Wealth  or  poverty  of  parties  as  an  element  in  exemplary  damages. 

Cited  in  Ware  v.  Cartledge,  24  Ala.  622,  60  A.  D.  489,  holding  that  evidence 
of  the  wealth  of  the  defendant  is  inadmissible  for  the  plaintiff  in  an  action  of 
blander. 

Cited  in  reference  notes  in  38  A.  D.  90,  on  admissibility  of  pecuniary  condition 
•of  parties  in  action  for  damages;  33  A.  R.  380,  on  admissibility  of  evidoice  of 
pecuniary  standing  of  defendant  in  action  for  slander. 

Cited  in  note  in  67  A.  D.  564,  on  admissibility  of  evidence  of  defendant's  wealth 
in  action  for  breach  of  promise  of  marriage. 
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Mentml  mifferlns  mm  damases  upon  m  brea^  of  contract. 

Cited  in  Western  U.  Teleg.  Co.  v.  Rogers,  68  Miss.  748»  24  A.  S.  R.  300,  13  L.ILA. 
859,  9  So.  823;  Connell  v.  Western  U.  Teleg.  Co.  116  Mo.  34,  38  A.  S.  R.  675,  20 
L.RJk.  172,  22  S.  W.  345, — conceding  the  right  to  damages  for  mental  suffering 
upon  a  breach  of  contract  to  marry  and  denying  such  ri^t  for  breach  of  a  contract 
to  deliver  a  telegram. 

I  AM.  DEC.  19S,  SNYDER  ▼.  FINDUBT,  1  K.  J.  Jj.lH. 
Pimndiilent  representations  and  their  effect. 

Cited  in  reference  notes  in  80  A.  D.  183,  on  actions  for  express  misrepresenta- 
tions whether  made  fraudulently  or  by  mistake  or  accident;  35  A.  D.  728,  as  to 
whether  misrepresentations  not  fraudulently  made  are  ground  of  relief  from 
contract;  44  A.  D.  463,  on  positive  assertion  of  fact  which  is  untrue,  though  the 
party  believed  it,  as  fraudulent. 

Cited  in  notes  in  25  A.  D.  320,  on  effect  of  false  representations  innocently 
made;    12  £.  R.  C.  295,  on  false  statements  believed  to  be  true  as  fraudulent; 

II  A.  8.  R.  350,  on  false  representations  which  will  vitiate  or  avoid  contract. 
Harmless  error. 

Cited  in  State  ex  rel.  Reeves  v.  Ferguson,  31  N.  J.  L.  107,  holding  that  a  new 
trial  will  not  be  granted  where  the  merits  of  the  case  have  been  heard  and  justice 
done;  Den  ez  dem.  Steelman  v.  Steelman,  16  N.  J.  L.  66,  holding  same  of  a  mis- 
direetion  by  the  judge,  where  justice  has  been  done  by  the  verdict. 

1  AM.  DEC.  105,  MOORE  v.  EWING,  1  N.  J.  li.  144. 
Necessity  of  Joint  action. 

Cited  in  Charles  v.  Hoboken,  27  N.  J.  L.  203,  holding  as  a  general  rule  where 
a  number  of  persons  are  appointed  to  act  that  all  must  confer,  though  a  majority 
may  decide. 

Cited  in  notes  in  11  A.  D.  674,  as  to  when  a  majority  may  act;  24  A.  D.  115, 
as  to  when  majority  may  execute  power  delegated  to  several. 
—By  arbitrators. 

Cited  in  Daniels  v.  Ripley,  10  Mich.  237,  holding  that  arbitrators  must  all  be 
present  at  the  execution  of  an  award;  Hoffman  v.  Hoffman,  26  N.  J.  L.  175,  hold- 
ing it  neeessary  to  show  by  pleading  and  proof  that  all  the  arbitrators  acted. 

Cited  in  reference  notes  in  4  A.  D.  740;  9  A.  D.  422;  12  A.  D.  427;  14  A.  D. 
755;  14  A.  D.  261,— on  necessity  that  all  of  arbitrators  meet  and  consult;  1  A. 
D.  622,  on  necessity  of  all  arbitrators  joining  in  performance;  4  A.  D.  87;  5  A. 
D.  186,— on  necessity  of  all  arbitrators  joining  in  award. 

Cited  in  notes  in  10  A.  D.  99;  56  A.  D.  385,-~on  necessity  of  arbitrators  unit- 
ing in  award;  3  E.  R.  C.  413,  on  necessity  that  arbitrators  act  together  during 
proceedings. 

Distinguished  in  Pintard  v.  Irwin,  20  K.  J.  L.  497,  holding  award  agreed  to 
by  all  not  bad  because  they  signed  afterward  and  in  absence  of  parties. 

1  AM.  DEC.  102,  JOURNEY  v.  HUNT,  1  N.  J.  li.  2S5. 
Liability  for  false  representations. 

Cited  in  reference  notes  in  39  A.  D.  733,  on  vendor's  liability  to  action  for  false 
aiBmiati<His;  80  A.  D.  183,  as  to  when  action  will  lie  for  false  representation  of 
value;  37  A.  D.  405,  on  action  of  deceit  for  false  representations  in  sale  of  land. 

Cited  in  note  in  2  A.  D.  79,  on  fraudulent  representations  of  vendor  of  land  re* 
garding  quality  or  situation  as  ground  of  action. 
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1  AM.  DKO.  206,  HUX  T.  Hllili,  1  N.  J.  Ij.  261. 
What  oonsUtutes  a  sale. 

Cited  in  reference  notes  in  37  A.  8.  R.  414;  39  A.  S.  R.  44;  68  A.  S.  R.  696,— 
on  what  constitutes  a  sale  of  personalty. 
Measure  of  damages  for  breach  of  contract. 

Cited  in  reference  note  in  55  A.  D.  375,  on  measure  of  damages  for  breach  of 
contract  to  deliver  goods  sold. 

1  AM.  DBO.  207,  STATE  ▼.  ANDERSON,  1  N.  J.  Ij.  S18. 
"De  facto*'  ofllcers. 

Cited  in  Darrow  t.  People,  8  Colo.  417,  8  Pac.  661,  holding  an  ineligible  person 
elected  to  a  public  office  is  a  "de  facto**  officer  when  so  acting;  State  ex  rel.  Dugan 
V.  Farrier,  47  N.  J.  L.  383,  1  Atl.  761,  to  same  effect;  Oliver  v.  Jersey  City,  63 
N.  J.  L.  634,  76  A.  S.  R.  228,  48  L.ILA.  412,  44  Atl.  709,  holding  a  person  who 
assumed  an  office  legally  and  exercised  the  duties  after  his  title  had  e3q>ired,  a 
"<fe  facto**  officer;  Covode  v.  Foster,  4  Brewst  (Pa.)  414,  to  the  proposition  that 
the  election  of  an  unqualified  person  as  sheriff  is  not  '*ipeo  facto**  void. 

Cited  in  note  in  25  L.  ed.  U.  S.  314,  on  validity  of  acts  of  officer  de  facto. 

Distinguished  in  State,  Flaucher,  Prosecutor,  v.  Camden,  56  N.  J.  L.  244,  28 
Atl.  82,  holding  where  there  was  no  office  there  could  be  no  ofBoer  either  **de  jurt^ 
or  "de  facto,** 
Discretion  to  Issue  or  quash  certiorari. 

Cited  in  People  ex  rel.  Moore  v.  New  York,  5  Barb.  43,  holding  the  common  law 
certiorari  not  a  writ  of  right  but  issues  at  the  discretion  of  the  court;  Re  Lantis, 
9  Mich.  324,  80  A.  D.  83,  holding  quashing  of  certiorari  within  the  sound  discre- 
tion of  the  court;  Basnet  v.  Jacksonville,  18  FU.  523,  holding  certiorari  to  an  in- 
ferior jurisdiction,  does  not  issue  as  matter  of  right  but  on  cause  shown;  State 
V.  Green,  18  N.  J.  L.  179,  to  the  proposition  that  the  court  may  in  its  discre- 
tion refuse  certiorari  if  they  think  injustice  may  be  done;  Morris  Canal  &  Bkg. 
Co.  V.  State,  14  N.  J.  L.  411,  holding  certiorari  will  not  be  quashed  because  the 
name  of  a  party  has  unnecessarily  and  improperly  been  employed;  State,  Taylor, 
Prosecutor,  v.  Hanford,  11  N.  J.  L.  71,  holding  a  certiorari  will  not  be  quashed 
because  of  a  mere  mistake  in  the  indorsement. 

—  Refusal  on  grounds  of  great  public  inconvenience. 

Cited  in  State,  Weart,  Prosecutor,  v.  Jersey  City,  41  N.  J.  L.  610,  holding  a  writ 
of  certiorari  may  be  dismissed  if  the  interest  of  the  public  is  such  that  private 
right  is  disproportionate  to  it;  People  ex  rel.  Church  v.  Allegany  County,  15 
Wend.  198,  quashing  a  writ  against  officers  of  a  county  to  remove  assessments 
for  county  charges. 

—  To  Inquire  into  elections. 

Cited  in  Camden  v.  Mulford,  26  N.  J.  L.  49,  to  the  proposition  that  the  writ  of 
certiorari  is  used  to  test  the  validity  of  an  election;  State,  Gledhill,  Prosecutor, 
V.  Passaic  Co.  25  N.  J.  L.  354,  holding  it  doubtful  whether  the  validity  of  an 
election  may  be  tested  by  certiorari. 

1  AM.  DEO.  208,  BALDWIN  t.  0*BRIAN,  1  N.  J.  Ij.  418. 
Curing  defects. 

Cited  in  reference  notes  in  1  A.  D.  614 ;  59  A.  D.  320,— on  defects  cured  by  ver- 
dict; 39  A.  D.  368,  on  curing  defect  in  declaration. 

Cited  in  note  in  23  L.  ed.  U.  S.  491,  on  what  defects  are  cured  by  verdict 

1  AM.  DEC.  211,  STATE  v.  WEIiliS,  1  N.  J.  li.  424. 
Self-defense  as  Justification  of  homicide. 

Cited  in  SUte  v.  Stewart,  9  Nev.  120;  State  v.  Spears,  46  La.  Ann.  1524,  1« 
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80.  467;  SUte  y.  Bonofiglio,  67  N.  J.  L.  239,  91  A.  S.  R.  423,  52  Ail.  712;  Brown 
▼.  State,  62  N.  J.  L.  666,  42  Atl.  811;  Lander  v.  State,  12  Tex.  462,->ho1ding 
homieide  justified  on  ground  of  self-defense,  only  when  it  is  necessary  to  avoid 
death  or  great  bodily  injury;  Shorter  v.  People,  2  N.  Y.  193,  51  A.  D.  286, 
holding  one  attacked  may  kill  his  adversary  if  he  apprehended  a  design  to  take 
his  life  or  do  great  bodily  harm ;  People  v.  Shorter,  4  Barb.  460,  holding  homicide 
jnfitifiable  as  having  been  done  in  self-defense  only  to  prevent  a  felony  or  great 
bodily  harm;  State  v.  Benham,  23  Iowa,  154,  92  A.  D.  417,  holding  an  instruc- 
tion erroneous  which  did  not  give  the  defendant  the  benefit  of  the  plea  of  self- 
defense  if  he  took  life  to  avoid  enormous  bodily  injury;  Chase  v.  State,  46  Miss. 
083,  holding  mere  blow  with  fist  and  feet  did  not  justify  taking  life  with  deadly 
weapon. 

Cited  in  reference  notes  in  40  A.  8.  R.  732,  on  self-defense  in  cases  of  homicide; 
35  A.  D.  756,  as  to  how  far  homicide  is  justifiable. 

Cited  in  notes  in  26  A.  D.  279;  51  A.  D.  293, — as  to  when  homicide  is  deemed 
justifiable  on  ground  of  self-defense;  74  A.  S.  R.  718,  on  necessity  for  rea- 
eonabie  belief  in  imminent  danger  to  availability  of  self-defense;  74  A.  S.  R. 
727,  on  duty  to  retreat  of  one  relying  on  self-defense;  2  Lll.A.(N.S.)  61,  on 
*fli^t^  role  as  applied  to  duty  to  "retreat  to  the  waU." 
Confeflstons  of  aocnsed. 

Cited  in  note  in  28  L.  ed.  U.  S.  262,  as  to  when  confessions  of  accused  are  ad- 
Blaible  against  him* 
Admissibility  of  diaracter  of  accused  in  criminal  case. 

Cited  in  Baker  v.  State,  53  N.  J.  L.  45,  20  Atl.  858,  holding  a  person  accused 
ti  crime  has  a  right  to  have  testimony  relating  to  his  good  repute  considered  by  the 
jmy;  Carter  ▼.  State,  36  Neb.  481,  54  N.  W.  853,  holding  bad  character  not  admis- 
■ibie  in  evidence  against  a  defendant  as  a  foundation  for  presuming  guilt;  State  v. 
Nbrthmp,  48  Iowa,  583,  30  A.  R.  408,  to  the  proposition  that  evidence  of  the  good 
character  of  a  person  accused  of  crime  available  only  in  doubtful  cases. 

Cited  in  reference  note  in  31  A.  D.  56,  on  admissibility  of  evidence  of  character 
of  deceased  for  violence  on  indictment  for  manslaughter. 

Cited  in  notes  in  53  A.  D.  134,  on  admissibility  of  evidence  of  character  in 
criminal  actions;  20  LJLA.  619,  on  weight  and  effect  of  evidence  as  to  character 
of  accused;  20  LJELA.  618,  on  limiting  consideration  of  evidence  as  to  character 
of  accused  only  to  doubtful  cases;  103  A.  S.  R.  891,  on  admissibility  of  evidence 
of  defendant's  good  character  for  purpose  of  creating  doubt  as  to  his  guilt. 
New  trial. 

Cited  in  State  v.  Tolla,  78  N.  J.  L.  249,  63  Atl.  338,  as  recognizing  the  power  of 
the  oonrt  to  grant  a  new  trial  after  conviction  of  felony;  Den  ex  dem.  Steelman 
V.  Steehnan,  16  N.  J.  L.  66,  holding  where  justice  has  been  done  by  a  verdict,  a  new 
trial  will  not  be  granted  on  account  of  a  misdirection  by  the  judge. 

1  AM.  VEC.  216,  STATE  t.  WIIiSON,  1  N.  J.  li.  4S9. 
What  constitutes  Imrglarlovs  breaking. 

Cited  in  Nlcholls  v.  State,  68  Wis.  416,  32  N.  W.  543,  holdmg  entrance  to  a 
ear  through  artifice  with  intent  to  rob  a  constructive  breaking. 

Cited  in  note  in  2  A.  S.  R.  385,  on  what  constitutes  'breaking"  in  burglary. 
—  Entry  throngh  door  as  breaking. 

Cited  in  Carter  y.  State,  68  Ala.  96,  holding  any  force  employed  to  remove  or 
displace  that  which  has  been  used  to  close  an  opening  to  a  dwelling  house,  a  suffi- 
cient breaking  to  constitute  burglary;  State  v.  Reid,  20  Iowa,  413,  holding 
the  poshing  open  of  a  closed  door  sufficient  breaking  to  constitute  burglary; 
State  V.  Moon,  62  Kan.  801,  64  Pac.  600,  holding  an  allegation  of  breaking  "by 
forcibly  pulling  open  a  closed  outer  door"  sufficient  in  an  indictment  for  burglary; 
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State  V.  Scripture,  42  N.  H.  485,  holding  one  who  hreda  and  enters  aa  iimer 
door  of  a  dwelling  guilty  of  buiglaiy. 

Cited  in  reference  notes  in  4  A.  8.  R.  113,  burglary  by  raising  latch  of  out- 
side door;  27  A.  S.  R.  328,  on  necessity  of  opening  door  to  constitute  burglary. 

Cited  in  note  in  2  A.  S.  R.  306,  on  necessity  for  proving  building  was  closed  to 
sustain  charge  of  burglary. 
^Nature  of  crime. 

Cited  in  Conners  ▼.  State,  46  N.  J.  L.  340,  as  a  case  decided  when  burglary  was  a 
capital  crime. 

Cited  in  reference  note  in  57  A.  D.  557,  on  what  constitutes  burglaiy. 

Cited  in  notes  in  2  A.  S.  R.  383,  on  essentials  to  crime  of  burglary;  39  A.  D.  317, 
on  what  constitutes  burglaiy;  88  A.  S.  R.  584,  585,  on  asportation  as  element  of 
larceny. 

1  AM.  DEC.  322,  PRICE  ▼.  WATKINS,  1  DAIjIj.  8,  1  li.  ED.  14. 
Vested  legacies  payable  in  f utnro. 

Cited  in  Linnard's  Estate,  8  W.  N.  C.  536,  37  Phila.  Leg.  Int.  234,  holding  a 
bequest  of  money  to  a  person  for  life,  and  after  his  decease  to  another  gives  the 
second  legatee  a  vested  interest;  Re  Sebastian,  4  Phila.  236,  17  Phila.  Leg.  Int. 
388,  holding  a  devise  by  a  testator  to  his  wife  remainder  at  her  death  to  be  divid- 
ed among  his  children  gave  a  vested  legacy  to  the  children ;  Young  v.  Ston^*,  37 
Pa.  105,  holding  a  legacy  in  wfiich  time  of  payment  was  for  benefit  of  estate  and 
devisees,  vested;  Hauptman  v.  Carpenter,  16  App.  D.  C.  524,  holding  a  bequest 
by  a  testator  of  his  estate  to  three  of  his  children  for  life  or  until  marriage,  re- 
mainder in  trust  to  a  fourth  to  sell  and  distribute,  gives  a  vested  remainder  to  the 
fourth. 

Cited  in  reference  notes  in  10  A.  D.    394;  26  A.  D.  75;  41  A.  D.  740,— as  to 
when  legacies  vest;  37  A.  D.  461,  as  to  when  vested  legacies  are  given  by  will. 
Equitable  conversion  by  direction  to  sell. 

Cited  in  Reading  v.  Blackwell,  Baldw.  166,  Fed.  Cas.  No.  11,612,  to  the  propo- 
sition that  land  directed  to  be  sold  is  in  equity  considered  as  sold. 

1  AM.  DEC.  228,  MONTGOMERY  v.  HENBY,  t  DALL.  49,  1  L.  ED.  32. 
Admiralty  Jnrisdictlon. 

Cited  in  Waring  v.  Clarke,  5  How.  441,  12  L.  ed.  226,  holding  admiralty  juris- 
diction in  the  courts  of  the  United  States  not  taken  away  because  there  is  con- 
current common-law  jurisdiction;  Waring  v.  Clarke,  6  How.  441,  12  L.  ed.  226, 
l^lding  that  admiralty  law  and  jurisdiction  is  the  same  as  under  the  Colonies 
or  at  common  law;  Respublica  v.  Lecaze,  2  Dall.  118,  1  L.  ed.  313,  1  Yeates,  55, 
holding  admiralty  has  no  jurisdiction  in  the  case  of  a  "legal  wredk"  where  goods 
come  ashore;  Respublica  v.  Lacaze,  2  Dall.  118,  1  L.  ed.  313,  1  Yeates,  55,  hold- 
ing from  the  information  in  a  cause,  the  court  of  admiralty  had  no  jurisdiction; 
The  Oriental,  2  Flipp,  37,  Fed.  Cas.  No.  10,570,  construing  a  statute  in  regard  to 
appeals  in  admiralty  to  the  circuit  court;  United  States  v.  New  Bedford  Bridge, 
1  Woodb.  k  M.  401,  Fed.  Cas.  No.  15,867,  on  the  jurisdiction  of  courts  of  ad- 
miralty in  a  discussion  of  state  jurisdiction  over  navigable  rivers. 

Cited  in  reference  note  in  32  A.  D.  65,  on  jurisdiction  of  admiralty  courts. 

Cited  in  note  in  66  L.R.A.  236,  on  admiralty  jurisdiction  of  contracts  leading 
to  maritime  contracts. 
—  Waters  subject  to  Jurisdiction. 

Cited  in  The  Wave,  1  Blatchf.  k  H.  235,  Fed.  Cas.  No.  17,297,  holding  courts 
of  admiralty  have  jurisdiction  over  salvage  claims  upon  waters  within  ebb  and 
flow  of  tide;  American  Ins.  Co.  v.  Johnson,  1  Blatchf.  A  H.  9,  Fed.  Cas.  No.  303, 
holding  admiralty  jurisdiction  embraces  ports  and  havens  as  a  portion  of  the 
high  seas;  People  v.  Tyler,  7  Mich.  161,  74  A.  D.  703,  to  the  proposition  that 
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bodies  of  water  open  to  the  ocean  were  not  within  the  excloBiye  jurisdiction  of 
anj  state;  People  v.  Tyler,  7  Mich.  161,  74  A.  D.  703,  holding  the  St  Clair  river 
not  psrt  of  the  high  seas. 
Right  to  dls<duirge  master  of  ship. 

Cited  in  Lombard  S.  S.  Co.  ▼.  Anderson,  67  C.  C.  A.  432,  134  Fed.  568,  holding 
the  owners  of  a  ship  had  a  right  to  remove  at  any  time  without  assigning  cause, 
a  msster  not  employed  for  a  particular  voyage;  Parsons  v.  Terry,  1  Low.  Dec. 
60,  Fed.  Cas.  No.  10,782,  holding  a  master  of  a  ship  wrongfully  deprived  of  his 
emnmand  may  have  an  action  of  damages  against  the  owners;  Clayton  v.  The 
Slisa  B.  Emory,  4  Fed.  342,  holding  the  majority  in  interest  of  the  owners  of  a 
vessel  may  remove  the  master  at  will  whether  he  be  a  part  owner  or  not;  The 
Eliza  B.  Emory,  3  Fed.  241,  to  the  proposition  that  the  majority  of  the  owners 
^  the  shares  of  a  vessel  may  displace  the  master  at  will  wilJiout  cause  assigned. 
Liability  of  ship  for  wages. 

Cited  in  Packard  v.  The  Louisa,  2  Woodb.  k  M.  48,  Fed.  Cas.  No.  10,652,  holding 
a  vessel  not  employed  in  foreign  or  coasting  trade  not  liable  for  wages. 

Cited  in  note  in  70  LJLA.  382,  on  what  contracts  between  master  and  ship  will 
support  maritime  lien  for  services. 

1  AM.  DBC.  SS6,  GESIARD  ▼.  BASSE!,  1  DALL.  119,  1  L.  ED.  6S. 
Power  of  iftartner  to  bind  firm. 

Cited  in  Taylor  v.  Coryell,  12  Serg.  &  R.  243,  holding  that  one  partner  may 
bind  all  in  all  firm  matters  except  to  bind  the  firm  by  deed;  Pleasants  v.  Meng, 
1  DalL  380,  1  L.  ed.  185,  holding  that  one  partner  may  sign  a  petition  in  bank- 
ruptcy for  both. 

Cited  in  note  in  20  L.  ed.  U.  S.  797,  on  right  of  partners  to  convey  partnership 
realty. 

—  DIsahlllty  of  partner  to  hind  hy  sealed  instrument. 

-  Cited  in  Nunnely  v.  Doherty,  1  Yerg.  26,  holding  that  the  act  of  one  partner 
who  executes  a  specialty  or  deed  in  the  firm  name  does  not  bind  the  partnership ; 
Walsh  V.  Lennon,  98  111.  27,  38  A.  R.  75  (dissenting  opinion),  on  the  partner's 
disability  to  bind  the  firm  by  specialty. 

Cited  in  reference  notes  in  60  A.  D.  309,  on  power  of  partner  to  bind  copartner 
by  instrument  under  seal  executed  without  authority;  17  A.  D.  769,  on  right  of 
partner  to  bind  copartners  by  deed  without  special  authority  under  seal. 

Cited  in  notes  in  12  A.  D.  37,  on  partner's  power  to  affix  seal;  37  A.  S.  R.  205, 
on  power  of  partner  to  bind  firm  by  sealed  instrument. 

Distinguished  in  Straffin  v.  Newell,  T.  U.  P.  Char  It.  (Ga.)  163,  4  A.  D.  705, 
holding  that  the  execution  of  a  charter  party  in  the  ordinary  course  of  firm  busi- 
ness by  one  member  in  the  firm  name  and  under  one  seal  is  good ;  Lucas  v.  Banlc 
of  Darien,  2  Stew.  (Ala.)  280,  holding  that  the  unnecessary  sealing  of  a  power  of 
attorney  respecting  firm  paper  will  not  impair  its  validity  against  the  partner 
who  did  not  sign ;  Morse  v.  Bellows,  7  N.  H.  549,  28  A.  D.  372,  holding  that  a 
sealed  release  of  a  claim  by  one  partner  binds  his  copartner. 
<—  Disability  to  confess  Judgment  in  firm  name. 

Cited  in  EllioU  v.  Holbrook,  33  Ala.  659;  Heft  v.  Basford,  18  PhiU.  272,  43 
l*hila.  Leg.  Int.  414,  2  Pa.  Co.  Ct.  279, — ^holding  that  confession  of  judgment  under 
seal  by  one  partner  binds  only  the  partner  signing;  Trenwith  v.  Meeser,  12  Phila. 
366,  34  Phila.  Leg.  Int.  140,  holding  iha.t  one  partner  alone  cannot  confess  judg- 
ment so  as  to  bind  the  firm. 

Cited  in  note  in  12  A.  D.  37f  on  partner's  power  to  confess  judgment. 

Distinguished  in  Geo.  W.  McAlpin  Co., v.  Finsterwald,  57  Ohio  St.  524,  49  N.  E. 
784,  holding  that  while  a  partner  has  no  implied  authority  to  bind  his  co- 
partner by  a  warrant  to  confess  judgment  such  defect  cannot  be  attacked  col-, 
laterally. 
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—  Taliditjr  of  Jndgnieiit  ms  mgtdnwt  cotdeaBing  partner. 

Cited  in  Mcaeery  v.  Thompson,  130  Pa.  443,  18  Ail.  735,  20  Pittsb.  L.  J.  N.  S. 
214,  25  W.  N.  C.  130,  47  Phila.  Leg.  Int  133,  holding  that  a  judgment  confessed 
by  one  partner  in  the  firm  name  is  void  as  to  nonassenting  partners,  but  is  good 
as  against  the  partner  confessing  it;  Brittin  t.  Wilder,  6  Hill,  242,  holding  that 
a  judgment  against  husband  and  wife  on  a  warrant  of  attorney  executed  by 
both  will  stand  as  to  the  husband  when  part  relating  to  wife  is  set  aside. 
Peraens  bound  by  jodgment. 

Cited  in  Soott  y.  Dunlop,  2  Munf.  349,  holding  that  a  default  against  one  could 
not  bind  another  not  served;  Hughes  v.  Kline,  30  Pa.  227,  to  the  point  that  a 
judgment  is  conclusive  where  parties  are  the  same  in  interest  though  not  the 
same  in  person. 

Cited  in  note  in  32  A.  D.  605,  on  invalidity  as  to  all  defendants  of  judgment  void 
as  against  one. 
Setting  aside  Judgment  as  to  party  not  served. 

Cited  in  Bitzer  v.  Shunk,  1  Watts  &  S.  340,  37  A.  D.  469;  Silvers  v.  Reynolds, 
17  N.  J.  L.  275, — holding  that  a  judgment  by  confession  on  warrant  of  attorney 
against  two  may  be  set  aside  as  to  one  from  whom  nothing  was  due;  Hanley 
V.  Donoghue,  59  Md.  239,  43  A.  R.  554,  as  an  instance  where  on  motion  a  judg- 
ment was  set  aside  as  to  one  and  left  to  stand  as  to  another  defendant. 
Right  of  creditors  of  Judgment  defendant  to  hSTO  Judgment  opened. 

Distinguished  in  Melville  v.  Brown,  16  N.  J.  L.  363,  holding  that  a  judgment 
will  not  be  opened  at  the  instance  of  an  attachment  creditor  upon  affidavit  al- 
leging fraud. 
Joint  or  several  Instruments. 

Distinguished  in  Wood  v.  Ogden,  16  N.  J.  L.  453,  holding  that  a  bond  purporting 
to  be  Joint,  but  executed  and  delivered  by  one  party  only,  is  his  several  bond. 

1  AM.  DEC.  229,  VANHORN  ▼.  HARRISON,  1  DAIili.  1S7,  1  li.  ED.  70. 
Interpretation  of  deed  to  effectuate  grant. 

Cited  in  Allison  v.  Kurtz,  2  Watts,   185,  to  the  point  that  a  grant  which 
cannot  take  effect  literally  shall  be  so  construed  if  possible  as  to  effectuate  the 
gift 
Covenant  to  stand  seised. 

Cited  in  reference  note  in  41  A.  D.  714,  as  to  when  covenant  to  stand  seised  is 
good  as  a  deed. 

1  AM.  DEC.  28S,  MORRIS  ▼.  TARIN,  1  DAIili.  147,  1  li.  ED.  76. 
Assumpsit  for  yoluntary  acts  or  services. 

Cited  in  Urie  v.  Johnston,  3  Penr.  &  W.  212,  holding  that  one  who  performs 
services  as  a  servant,  not  knowing  that  he  was  a  freeman,  cannot  recover  from  one 
who  in  good  conscience  and  without  deceit  was  benefited. 
—  Voluntary  payments  and  payments  by  mistake. 

Cited  in  Markley  v.  Stevens,  79  Pa.  279,  7  W.  N.  C.  357,  holding  voluntary  pay- 
ments not  recoverable;  Anderson  v.  Western  U.  Teleg.  Co.  77  Miss.  851,  27  So. 
838,  holding  that  money  paid  carelessly  cannot  be  recovered  as  paid  by  an  inno* 
cent  mistake  of  fact;  Skinner  v.  Franklin  Co.  3  Pa.  Co.  Ct.  427,  holding  that  a 
voluntary  payment  made  with  full  knowledge  of  the  facts  gives  no  ground  of  re- 
covery to  one  who  has  paid  under  a  mistaken  view  of  the  law;  Mann's  Appeal,  1 
Pa.  St.  24;  Taylor  v.  Beaver  County,  3  Penr.  &  W.  112,— holding  that  an  action 
for  money  had  and  received  will  not  lie  to  recover  back  money  paid  to  one  who 
received  it  with  a  good  conscience  and  used  no  deceit  or  unfair  practice  in 
obtaining  it;  Gray  v.  Brackenridge,  2  Penr.  &  W.  75,  holding  that  money  honestly 
received  and  which  may  fairly  be  retained  cannot  be  recovered  back;  During's 
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Appeal,  13  Pa.  224,  holding  that  the  owner  of  money^  cannot  reoorer  it  back 
unless  there  is  a  privity  between  him  and  the  receiver  of  it  or  an  unjust  receipt 
of  it;  Irvine  v.  Hanlin,  10  Serg.  &  R.  219;  Hope  v.  Evans,  Smedes  &  M.  Ch.  195, 
— holding  that  where  one  knowingly  and  voluntarily  pays  money  which  could  not 
have  been  recovered  at  law  he  has  no  remedy  to  recover  it  back;  Edgar  v.  Shields, 
1  Grant,  Cas.  361,  holding  that  an  administrator  who,  in  ignorance  of  other 
claims,  pays  out  money  in  his  hands,  cannot  recover  it  back  from  one  who  in 
good  conscience  received  it;  Hinkle  v.  Eichelberger,  2  Pa.  St.  483,  holding  that  an 
executor  who  pays  a  legacy  when  the  will  is  not  established  cannot  recover  it 
back  though  the  receiver  could  not  have  recovered  it  by  law;  Krumbhaar  v. 
YewdaU,  163  Pa.  476,  26  AtL  219,  32  W.  N.  C.  85,  holding  that  a  sheriff  who 
pays  money  received  from  sale  of  property  to  a  lien  creditor  when  a  prior  lien  is 
outstanding  unknown  to  either  cannot  recover  it  back  from  the  one  receiving  it; 
Deysher  v.  Triebel,  64  Pa.  383,  2  Legal  Gaz.  89,  holding  that  one  who  received  and 
paid  for  goods  in  the  belief  that  they  were  from  a  certain  shipper  cannot  be  held 
in  assumpsit  by  the  real  shipper  who  intended  them  for  another. 

Cited  in  reference  note  in  27  A.  D.  489,  on  right  to  recover  back  money  volun- 
tarily paid  under  no  legal  obligation  but  without  fraud  or  deceit. 

Cited  in  note  in  18  A.  D.  443,  on  recovery  back  of  money  voluntarily  paid. 

Distinguished  in  Proctor  v.  McCall,  8  Rich.  L.  425,  holding  that  a  voluntary 
payment  of  money  to  one  of  two  claimants,  who  proved  not  to  have  been  entitled 
to  it,  can  be  recovered  bade 

1  AM.  DEC.  2S5,  MORRIS  T.  FOREMAN,  1  DAUCi.  19S,  1  I^.  ED.  96. 
IVMsesslon  as  presumptive  title  to  note. 

Cited  in  Lawrence  v.  Fussell,  77  Pa.  460,  1  W.  N.  C.  464,  32  Phila.  Leg.  Int.  219, 
7  Legal  Gaz.  199,  holding  possession  of  notes  indorsed  in  blank  sufficient  evi- 
dence of  ownership  even  in  the  hands  of  one  who  has  regained  possession  after 
having  transferred  same  by  indorsement  and  delivery;  Sussex  Bank  v.  Baldwin, 
17  N.  J.  L.  487,  holding  possession  of  promissory  note  sufficient  evidence  of 
authority  to  make  presentment  and  demand;  Hanna  v.  Pegg,  1  Blackf.  181, 
holding  possession  of  note  after  special  assignment  prima  facie  evidence  of  right 
to  sue  on  it;  Hunt  v.  Stewart,  7  Ala.  525,  holding  that  presumption  in  favor  of 
payee  who  brings  suit  on  note  indorsed  in  full  to  another  may  be  rebutted  by  proof 
of  ownership  in  indorsee. 

Cited  in  reference  notes  in  86  A.  D.  340,  on  possession  of  negotiable  instrument 
as  evidence  of  ownership;  16  A.  D.  758,  on  possession  of  note  as  evidence  of  title; 
52  A.  D.  585,  on  possession  of  bill  of  exchange  as  evidence  of  a'uthority  to  demand 
payment;  36  A.  D.  126,  on  presumption  of  ownership  of  bill  or  note  from  posses- 
sion; 1  A.  D.  557,  on  indorser's  right  to  recover  in  his  own  name. 

Distinguished  in  Gorgerat  v.  McCarty,  2  Dall.  144,  1  L.  ed.  324,  1  A.  D.  270, 
1  Testes,  94,  holding  possession  of  bill  not  evidence  of  payment  to  subsequent 
indorsee  in  suit  by  payee  against  acceptor. 

Explained  in  Gorgerat  v.  McCarty,  2  Dall.  144,  1  L.  ed.  324,  1  A.  D.  270,  1 
Teates,  94,  holding  that  the  indorsement  must  be  for  transfer,  and  not  merely 
for  collection. 
Bight  to  strike  out  Indorsements  on  note  or  bill. 

Cited  in  Weakly  v.  Bell,  9  Watts,  273,  36  A.  D.  116,  holding  that  inter- 
■ediate  indorsement  omitted  in  declaration  may  be  struck  out  where  the  first 
indorsement  was  in  blank;  Leidy  v.  Tammany,  9  Watts,  353;  Bank  of  Utica  v. 
Smith,  18  Johns  230, — to  point  that  special  indorsement  may  be  struck  out  and 
an  indorsement  written  making  bill  payable  to  holder;  Bons  v.  Storrs,  13  Conn. 
412,  holding  that  blank  indorsement  may  be  filled  up  according  to  real  purpose 
oi  maker,  or  struck  out  by  a  bona  fide  holder;  Neederer  v.  Barber,  Fed.  Cas.  No. 


Digitized  by 


Google 


1  AM.  DEO.]  NOTES  ON  AMERICAN  DECISIONS.  4» 

10,079,  holding  that  the  penon  in  pocseeaion  of  a  bill  has  a  right  to  itrike  oat 
•ubsequent  indorsements. 

Cited  in  reference  notes  in  50  A.  D.  270,  on  right  of  holder  to  fill  up  blank 
paper;  13  A.  D.  470,  on  right  to  fill  up  or  erase  blank  indorsement;  27  A.  D.  622; 
30  A.  D.  126, — on  right  of  holder  to  fill  up  or  strike  out  indorsements. 
Seal  of  protest. 

Cited  in  note  in  43  A.  D.  224,  no  neeessity  and  sufficienty  of  seal  of  protest. 

1  AM.  DBC.  2S6,  GESIARD  T.  IiACOSTB,  1  DAIili.  194,  1  Ij.  BSD.  9€. 

Worda  of  negotiability  of  bill  or  note. 

Cited  in  Davis  v.  Helm,  34  Mo.  App.  332 ;  Backus  y.  Danforth,  10  Conn.  297, — 
holding  that  the  word  "order*'  or  "bearer"  or  equiralents  are  essential  to  n^^tia- 
bility;  Bank  of  Sherman  ▼.  Apperson,  4  Fed.  25,  holding  that  a  bill  or  note  is 
not  negotiable  unless  it  contains  words  of  negotiability,  except  where  made  so  by 
local  statute;  Dunlop  y.  Silver,  1  Cranch,  367,  Appx.  2  L.  ed.  130,  holding  that 
notes  payable  to  order  are  negotiable ;  D'Esterre  v.  Brooklyn,  90  Fed.  586,  holding 
certain  municipal  bonds,  payable  in  blank,  were  negotiable  and  free  from  prior 
equities  in  the  hands  of  bona  fide  holders. 

Cited  in  reference  notes  in  53  A.  D.  742,  aa  to  what  constitutes  bill  of  exchange; 
41  A.  D.  465,  on  what  is  a  negotiable  instrument,  and  essential  elements  thereof; 
89  A.  D.  236,  on  negotiability  of  bill  of  exchange ;  38  A.  D.  470,  on  form  necessary 
to  constitute  a  negotiable  instrument;  36  A.  D.  251,  on  words  in  promissory  notes 
sufficient  to  constitute  negotiability;  52  A.  D.  760,  on  what  is  necessary  to  con- 
stitute a  negotiable  bill  or  note. 
Validity  of  non-negotiable  paper  between  parties  thereto. 

Cited  in  Corbett  v.  Clark,  45  Wis.  403,  30  A.  R.  768,  holding  that  an  accept- 
ance of  a  non-negotiable  bill  creates  an  unconditional  liability. 
—  Effect  of  indorsement  of. 

Cited  in  Seymour  v.  Van  Slyck,  8  Wend.  403,  holding  that  the  indorsement  and 
transfer  of  a  non-negotiable  promissory  note  is  good  so  as  to  make  the  indoraers 
liable  to  the  indorsee  though  he  cannot  sue  in  his  own  name  on  the  paper. 

1  AM.  DEO.  289,  POIiLARD  ▼.  SHAAFFER,  1  DALIj.  210,  1  li.  ED.  104. 
Covenants  running  with  the  land. 

Cited  in  Herbaugh  v.  Zentmyer,  2  Rawle,  159,  holding  that  a  covenant  to  pay 
rent  runs  with  the  land;  Fisher  v.  Lewis,  1  Clark  (Pa.)  422,  3  Pa.  L.  J.  73,  hold- 
ing that  a  building  covenant  in  a  ground  rent  deed  runs  with  the  land ;  Coppinger 
V.  Armstrong,  5  111.  App.  637,  holding  that  a  covenant  by  a  tenant  to  remove 
"all  rubbish  and  spalls"  at  the  expiration  of  the  term  runs  with  the  land;  Van 
Rensselaer  v.  Bradley,  3  Denio,  135,  45  A.  D.  451,  holding  that  covenants  which 
run  with  the  land  are  an  exception  to  the  general  rule  that  there  can  be  no 
apportionment  of  an  entire  contract;  Pittsburgh  &>  C.  R.  Co.  v.  Shaw,  2  Mona- 
ghan  (Pa.)  561,  14  Atl.  323  (in  master's  report),  on  covenants  as  binding  legal 
successor. 

Cited  in  reference  notes  in  36  A.  D.  94,  on  what  covenants  run  with  land; 

2  A.  D.  556,  on  covenant  to  repair,  etc.,  as  running  with  the  land. 

Cited  in  notes  in  51  A.  D.  306,  on  what  are  covenants  in  lease  running  with 
land;  82  A.  S.  R.  681,  on  covenants  as  to  repairs  running  with  the  land. 
Impossibility  as  exenae  for  nonperformance  of  contract. 

Cited  in  Scully  v.  Kirkpatrick,  79  Pa.  324,  21  A.  R.  62,  33  Leg.  Int.  185, 
holding  that  the  obligation  of  a  bond  is  discharged  if  the  condition  becomes  im- 
possible by  act  of  God. 

Effect  of  abaolnte  promise,  where  act  of  God  or  enemy  or  via  major  Inter* 
venes. 

Cited  in  Pitts  v.  Hartford  Life  &  Annuity  Ins.  Co.  66  Conn.  376,  50  A.  S.  R.  96, 
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M  Atl.  05,  holding  that  neither  inevitable  accident  or  other  unforeseen  contin- 
gency will  excuse  a  failure  to  pay  a  premium  absolutely  required  by  a  policy 
of  inauranoe;  Krause  v.  Crothersville,  162  Ind.  278,  102  A.  S.  R.  203,  65  L.ILA. 
Ill,  70  N.  EL  264,  holding  a  contractor  though  bound  for  all  losses  was  excused 
from  completing  an  annex  by  reason  of  the  destruction  of  the  main  building. 

Cited  in  note  in  31  A.  D.  140,  on  effect  of  inevitable  accident  not  stipulated 
against,  to  excuse  nonperformance  of  contract. 

lioas  or  destruction  of  property  as  affecstlng  promlae  to  pay  rent  and  re* 
turn  property. 

Cited  in  Robinson  v.  L'Engle,  13  Fla.  482,  holding  that  an  expulsion  of  a  tenant 
by  an  army  will  not  abrogate  a  covenant  to  pay  rent;  Workman  v.  Mifflin,  30 
Pa.  362,  holding  same  upon  taking  part  of  premises  for  highway;  Bussman  v. 
Cranster,  72  Pa.  285;  White  v.  Molyneux,  2  Ga.  124, — ^holding  that  destruction  of 
the  premises  by  fire  will  not  abrogate  an  express  contract  to  pay  rent  in  the 
absence  of  an  express  stipulation  to  that  effect;  Redding  v.  Hall,  1  Bibb,  536, 
holding  that  the  hirer  of  a  slave  is  not  entitled  to  a  credit  for  8ickne8<s  or 
physician's  bill  unless  so  stipulated;  Alston  v.  Balls,  12  Ark.  664,  holding  that 
the  hirer  of  a  slave  under  a  contract  to  pay  for  the  hire  and  to  retium  him  at  the 
end  of  the  term  is  liable  for  both  the  hire  and  the  value  of  the  slave  if  he  run 
away  even  in  the  absence  of  negligence;  Singleton  v.  Carroll,  6  J.  J.  Marsh.  527, 
22  A.  D.  05,  holding  that  the  hirer  of  a  slave  is  not  liable  upon  an  express  cove- 
nant to  return  at  the  end  of  term  where  the  slave  ran  away;  McEvers  v.  The 
Sangamon,  22  Mo.  187,  holding  hirer  of  baige  under  general  undertaking  to 
return  property  in  good  order  is  not  liable  for  its  destruction  by  ice  without  fault 
en  his  part;  Maggort  v.  Hansbarger,  8  Leigh,  532,  holding  same  under  lease 
containing  mere  covenant  to  return  property  with  appurtenances;  Wattles  v. 
South  Omaha  Ice  k  Coal  Co.  50  Neb.  251,  61  A.  S.  R.  554,  36  L.RJL  424, 
60  N.  W.  785,  holding  the  same  under  a  lease  which  contained  both  covenant  to 
repair  and  surrender  in  same  condition  as  leased;  Warner  v.  Hitchins,  5  Barb. 
666,  denying  obligation  to  replace  buildings  destroyed  without  fault  of  the  lessee 
under  covenant  to  surrender  in  same  condition  as  leased;  Lee's  Estate,  17  W. 
N.  C.  110,  18  Phila.  1,  42  Leg.  Int  488,  to  the  effect  that  income  from  an  estate 
which  was  not  to  go  to  cestui  que  trust  until  all  "necessary  repairs"  are  made  can 
be  used  for  rebuilding  in  case  of  a  destruction  by  fire  or  tempest;  Lee's  Estate, 
18  Phila.  2,  holding  putting  of  buildings  in  good  order  properly  allowed  before 
making  payment  to  life  tenant  under  provision  for  first  paying  "necessary 
expenses." 

Cited  in  reference  notes  in  3  A.  D.  450,  on  destruction  of  leased  property  as  de- 
fense to  paymoit  of  rent;  61  A.  S.  R.  567,  on  tenant's  duty  to  rebuild  on  destruc- 
tion of  leased  property. 

Cited  in  notes  in  64  L.RJI.  650,  on  tenant's  duty  to  leave  premises  in  good  con- 
dition under  express  covenants  as  to  fire  or  unavoidable  accident;  27  A.  D.  71, 
on  effect  of  destruction  of  leased  premises  by  fire;  61  A.  S.  R.  567,  on  tenant's 
liability  for  rent  on  destruction  of  leased  building;  15  E.  R.  C.  402,  on  destruc- 
tion of  leased  premises  by  fire  as  defense  in  action  for  rent;  1  E.  R.  C.  350, 
on  seizure  and  destruction  of  building  by  alien  enemy  as  release  from  covenant  to 
repair. 

Distinguished  in  Hoy  v.  Holt,  01  Pa.  88,  36  A.  R.  650,  36  Phila.  Leg.  Int.  345, 
holding  tenant  under  lease  with  an  agreement  to  repair  and  keep  in  repair  bound 
to  replace  buildings  which  were  destroyed  by  fire  and  not  by  act  of  God  or  the 
public  enemy. 
Equity  as  »  part  of  the  common  law. 

Cited  in  Atty.  Gen.  v.  The  Grantees,  4  Dall.  237,  1  L.  ed.  815;  Church  v.  Ruland, 
04  Pa.  432,  2  Legal  Gaz.  114;  Wikoff  v.  Coxe,  1  Yeates,  363;  White  v.  Hart, 
1  Yeates,  221;  Lehr  v.  Beaver,  8  Watts  ft  S.  102,  42  A.  D.  271 ;  Com.  ex  rel.  Atty. 
Geo.  v  Bala  A  B.  M.  Tump.  Co.  153  Pa.  47,  31  W.  N.  C.  527,  25  Atl.  1106;  Hen- 
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T.  Bojcr,  10  Fi.  Co.  Ct.  50t;  Huwr  t.  noMM,  10  P^  Disi.  R.  487; 
8ettsiii«er  ▼.  BUigwmj,  f  Wmtta,  190,    fcnldmg  tkai  eqoitable  principles  are  a  part 
o<  our  eoauMiB  law  of  FeBMjWaaia  t^n^gi  ttwn  ii  ao  eoort  of  ehanoeiy. 
— AppllcatkMi  te  Iccal  aettoaa. 

Cited  in  Berk  t.  Bear,  3  Clark  (Fk.)  35S,  S  Fi.  L.  J.  304;  Jordan  t.  Cooper, 
3  Serg.  ft  R.  564;  Batdwr  ▼.  Met«a»  1  Milea  (Fi.)  153,— Mding  the  same  and 
tiiat  aetioiis  and  defenses  aaj  be  gio— ied  npoa  pardj  eqnitable  rights;  Hen* 
derson  t.  Hays,  2  Watts,  148,  k»lding  the  ssae  and  that  chancery  nUes  have  been 
adopted  to  prevent  a  failare  of  jnstiee;  Kershaw  t.  Snpplee,  1  Bawle,  131, 
holding  that  the  court  can  inteipoae  its  eqwtabk  powers  as  much  in  covenant  as 
in  any  otho*  actkm. 

Cited  in  reference  note  in  34  A.  S.  R.  302,  on  granting  eatable  relief  in  local 
action. 

1  AM.  DBO.  S46,  RESPUBUCA  ▼.  OSWAIjD,  1  DALU  Sit,   1  Ii.  Ea>. 

155. 
Newspaper  pnbllentkms  ns  oontenspts. 

Cited  in  Re  Stnroc,  48  N.  H.  428,  07  A.  D.  026;  SUte  t.  Frew,  24  W.  Ya.  416, 

49  A.  R.  257;  Tenne/s  Case,  23  N.  H.  162;  Re  Hughes,  8  N.  M.  225,  43  Pac.  692, — 
holding  that  the  printing  of  an  article  relating  to  a  cause  pending  in  court  and 
tending  to  prejudice  the  public  and  embarrass  tiie  administration  of  justice  ia  a 
contempt;  State  ex  rel.  De  Bujrs  t.  CiTil  Dist.  Judges,  32  L.  Ann.  1256;  People 
ex  rel.  Davis  y.  Compton,  1  Duer,  612, — to  same  effect;  Globe  Newspaper  Co.  ▼. 
Com.  188  Mass.  449,  74  N.  E.  632,  holding  that  the  publication  of  a  yery  objec- 
tionable article  concerning  a  cause  then  pending  is  a  contempt  regardless  of  the 
fact  that  the  trial  was  not  to  occur  for  scune  time;  Cheadle  t.  State,  110  Ind.  301, 
59  A.  R.  199,  11  N.  £.  426,  holding  that  comments,  howerer  stringent,  concerning 
past  proceedings  in  court,  cannot  constitute  contempt. 

Cited  in  reference  notes  in  42  A.  D.  162,  on  what  is  contempt  of  court;  $3 
A.  S.  R.  164,  on  contempt  by  publications  in  press;  97  A.  D.  629,  on  contempt 
by  publishing  article  in  newspaper  commenting  upon  case  pending  in  court. 

Cited  in  note  in  97  A.  D.  630,  631,  632,  on  publications  in  newspapers  as  con- 
tempts; 2  A.  D.  391,  on  publishing  comments  on  pending  cause  as  contempt; 
19  E.  R.  C.  254,  on  newspaper  comment  on  pending  trial  as  contempt  of  court; 

50  A.  S.  R.  574,  on  contempts  of  court  by  libelous  newspaper  publications; 

2  A.  D.  433,  on  statements  before  judicial  bodies  as  priril^^;  98  A.  D.  416, 
on  power  of  court  to  prevent  publication  of  evidence  or  proceedings. 
Inherent  power  to  punish  contempts. 

Cited  in  State  y,  Morrill,  16  Ark.  384,  upholding  the  inherent  power  of  the  ooorta 
to  punish  for  contempt;  Hale  v.  State,  55  Ohio  St  210,  60  A.  S.  R.  691,  36  L.R.A. 
254,  45  N.  E.  199;  Smith  v.  Speed,  11  Okla.  95,  55  LJLA.  402,  66  Pac  511, — 
holding  that  the  legislature  has  no  power  to  take  away  or  transfer  the  inherent 
power  of  a  constitutional  court  to  pimish  for  contempt ;  State  v.  Frew,  24  W.  Va. 
416,  49  A.  R.  257,  Ex  parte  McCown,  139  N.  C.  95,  2  L.R,A.(N.S.)  603.  51  S.  E, 
957;  Territory  v.  Murray,  7  Mont.  251,  15  Pac  145;  State  v.  Doty,  32  N.  J.  Zu 
403,  90  A.  D.  671, — upholding  the  inherent  power  of  court  to  punish  for  construct- 
ive contempts;  People  v.  Wilson,  64  III.  195,  16  A.  R.  528,  on  the  same  point. 

Cited  in  notes  in  12  A.  D.  179,  on  inherent  power  to  punish  for  contempt;    2 
A.  S.  R.  853,  on  contempt  proceedings  against  attorney;  2  A.  S.  R.  847,  on  what 
courts  may  exercise  summary  jurisdiction  for  contempt. 
—  Trial  by  attachment  or  jury. 

Cited  in  State  ex  rel.  Crow  v.  Shepherd,  177  Mo.  205,  99  A.  S.  R.  624,  76  S* 
W.  79;  Huntington  v.  McMahon,  48  Conn.  174, — ^holding  that  a  defendant  in 
contempt  proceedings  is  not  entitled  to  a  jury  trial. 
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~  Interrogatories  to  contemnor. 

Cited  in  State  t.  Soule,  8  Rob.  (La.)  500,  upholding  the  power  of  the  court  to 
propound  and  require  answers  to  interrogatories;  Hollingsworth  v.  Duane,  Wall. 
Sr.  77,  Fed.  Cas.  No.  6,616,  holding  that  the  right  to  demand  interrogatories 
exists  in  favor  of  the  accused  but  he  is  not  obliged  to  ask  for  them  nor  can  the 
eourt  force  them  upon  him ;  Yates  ▼.  People,  6  Johns.  336,  holding  that  interroga- 
tories are  discretionary  and  not  matter  of  right. 
Freedom  of  speech  and  of  the  press. 

Cited  with  special  approval  in  State  ex  rel.  Crow  v.  Shepherd,  177  Mo.  205, 
99  A.  S.  R.  624,  76  S.  W.  79,  holding  that  liberty  of  the  press  will  not  permit 
publications  which  scandalize  courts  and  impede  justice. 

Cited  in  Runkle  v.  Meyer,  3  Yeates,  518,  2  A.  D.  393,  holding  that  liberty 
of  the  press  does  not  justify  a  libel;  State  v.  Morrill,  16  Ark.  384;  State  ex  rel. 
Haskell  v.  Faulds,  17  Mont.  140,  42  Pac.  285;  Darby's  Case,  3  Wheeler  C.  C.  1; 
Patterson  v.  Colorado,  205  U.  S.  454,  51  L.  ed.  879,  27  Sup.  Ct.  Rep.  556,— 
holding  that  the  fundamental  guaranties  of  freedom  of  speech  and  press  do  not 
prevent  punishment  for  such  acts  as  may  be  deemed  contrary  to  the  public 
welfare. 

Cited  In  note  in  32  L.RA.  831,  on  constitutional  freedom  of  speech  and  of  the 
press,  as  applied  to  libels. 
Nature  of  libel  and  slander. 

Cited  in  Ramsey  v.  Erie  R.  Co.  38  How.  Pr.  193,  7  Abb.  Pr.  N.  S.  156,  on  the 
baseness  of  a  libeler;  Runkle  v.  Meyer,  3  Yeates,  518,  2  A.  D.  393,  holding  the 
offense  of  libel  is  more  heinous  than  slander  because  of  its  premeditation  and 
larger  circulation. 

Cited  in  note  in  7  E.  R.  C.  731,  on  liability  of  counsel  for  defamatory  words 
spoken  with  reference  to  and  in  course  of  inquiry  before  a  judicial  tribunal. 
Duration  of  "month." 

Cited  in  Com.  ex  rel.  Stanley  v.  Martin,  2  Pa.  Dist.  R.  330,  23  Pittsb.  L.  J. 
N.  S.  256,  12  Pa.  Co.  Ct.  543,  holding  that  the  word  "month''  in  a  sentence 
of  imprisonment  means  a  lunar  month  of  twenty-eight  days. 

1  AM.  DEC.  252,  THOBfPSON  v.  WHITB,  1  DALL.  424,  1  Ij.  ED.  206. 
Parol  evidence  to  extend  or  vary  writings. 

Cited  in  Shepherd  v.  Watson,  1  Watts,  35,  rejecting  parol  evidence  that  an  ap- 
purtenance was  not  to  pass  by  deed;  Cozens  v.  Stevenson,  5  Serg.  ft  R.  421, 
admitting  parol  to  fix  a  covenant  for  possession  upon  a  lease. 

Cited  in  reference  notes  in  16  A.  D.  702,  on  parol  evidence  to  explain  written 
contracts;  12  A.  D.  541,  on  parol  evidence  to  control  written  instrument;  20 
A.  D.  79,  84,  on  parol  evidence  to  contradict,  vary,  or  to  affect  written  instru- 
ments; 53  A.  D.  187,  on  parol  evidence  to  add  to,  vary,  or  explain  contracts  and 
other  writings;  12  A.  D.  169,  on  parol  evidence  to  affect  deeds  and  other  written 
contracts;  1  A.  D.  44,  on  invalidity  of  parol  agreement  for  rescission  of  assign- 
ment of  land  contract. 

Cited  in  note  in  7  A.  D.  626,  on  parol  evidence  to  reform  or  set  aside  written 
instrument. 
—  In  cases  of  fraud  or  trust. 

Cited  in  Wallace  v.  Baker,  1  Binn.  610,  holding  that  admission  of  such  evidence 
to  vary  a  writing  depends  on  presence  of  fraud  or  trust;  Thompson  v.  M'Clen- 
achan,  17  Serg.  k  R.  110,  admitting  parol  evidence  to  show  what  was  the 
conveyance  intended  by  the  parties  to  a  trust;  Greenawalt  v.  Kohne,  85  Pa.  369, 
4  W.  N.  C.  497,  on  admissibility  of  parol  evidence  where  there  is  fraud;  Chapman 
v.  Hughes,  14  Ala.  218,  holding  parol  evidence  that  a  deed  is  a  mortgage  admis- 
sible on  grounds  of  fraud  and  trust;  Bishop  v.  Bishop,  13  Ala.  475,  holding  that 
Am.  Dec,  VoL  I.— 4. 
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parol  evidence  ib  admissible  to  show  that  an  absolute  deed  or  bill  of  sale  was 
intended  as  a  mortgage  or  a  trust. 

Distinguished  in  Beidler  v.  Miller,  1  Woodw.  Dec  222,  refusing  to  admit  parol 
evidence  to  show  a  trust  where  there  was  no  fraud;  Plankinhom  v.  Cave,  2 
Yeates,  370,  rejecting  parol  evidence  to  vary  a  bond  where  there  was  no  fraud; 
Robson  V.  Harwell,  6  Ga.  589,  on  necessity  under  statute  of  written  declaration 
of  trust  of  lands. 
—  Fraud  supporting  admission  of  parol  evidence. 

Cited  in  Kimball  v.  Tripp,  136  Cal.  631,  69  Pac  428;  Oliver  v.  OUver,  4 
Rawle,  141,  26  A.  D.  123;  HulU  v.  Wright,  16  Serg.  &  R.  345,  16  A.  D.  575,— 
holding  that  parol  evidence  is  admissible  to  resist  the  fraudulent  use  of  a  writing 
though  no  fraud  can  be  made  to  appear  in  the  obtaining  of  it;  D.  M.  Osborne 
k  Co.  V.  Stringham,  1  S.  D.  406,  47  N.  W.  408,  holding  that  parol  evidenee 
is  admissible  where  there  was  either  fraud  in  obtaining  a  writing  or  in  its 
subsequent  use;  Barrell  v.  Hanridc,  42  Ala.  60;  Carver  v.  Todd,  48  N.  J.  Eq. 
102,  27  A.  S.  R.  466,  21  Atl.  943;  Kennedy  v.  Kennedy,  2  Ala.  571,— holding  that 
parol  evidence  is  admissible  to  show  that  a  grantee  or  devisee  in  a  will  contempo- 
raneously agreed  to  execute  conveyances  to  certain  other  persons;  Troll  v.  Carter, 
15  W.  Va.  567,  holding  the  same  where  the  deed  was  not  based  upon  any  consid- 
eration, otherwise  if  based  on  a  nominal  consideration;  Ransdel  v.  Moore,  158 
Ind.  393,  53  L.R.A.  753,  53  X.  E.  767,  holding  that  parol  evidence  is  admissiUe 
to  show  that  an  heir  fraudulently  prevented  an  ancestor  from  conve3ring  certain 
real  estate  by  a  promise  of  subsequent  conveyance  on  his  own  part;  Hacker's  Es- 
tate, 19  Phila.  63,  45  Phila.  Leg.  Int.  184,  5  Pa.  Co.  Ct.  586;  Overton  v.  Traoey,  14 
Serg.  k  R.  311, — ^holding  that  parol  evidence  is  admissible  to  show  that  one  of 
the  parties  prevented  the  insertion  of  a  stipulation  in  writing  by  an  oral  promiae 
to  perform  notwithstanding  its  omission;  Drum  v.  Simpson,  6  Binn.  478,  6  A.  D. 
490,  holding  that  declarations  by  the  grantor  to  the  grantee  after  the  execution 
of  a  deed  of  trust  but  before  the  grantee  accepted  are  admissible  to  show  fraud  or 
mistake. 

Distinguished  in  Miller  v.  Pearce,  6  Watts  k  S.  97,  holding  that  the  grantor's 
parol  testimony  will  fix  a  trust  on  a  conveyance  made  at  the  grantee's  solidta- 
tion;  Robertson  v.  Robertson,  9  Watts,  32,  holding  that  a  mere  breach  of  a 
contract  regarding  lands  is  not  such  a  fraud  as  will  justify  parol  evidence. 

Disapproved  in  Wilson  v.  Deen,  74  N.  Y.  531,  holding  that  mere  breach  of  a 
verbal  stipulation  contemporaneous  with  a  lease  is  not  such  fraud  as  will  Justify 
parol  proof. 
Parol  proof  of  trust  ex  maleflcio. 

Cited  with  special  approval  in  Wolford  v.  Herrington,  74  Pa.  311,  1  Legal 
Chron.  369,  30  Phila.  Leg.  Int  380,  15  A.  R.  548,  holding  parol  evidence  admissible 
to  show  a  trust  ew  maleficio. 

Cited  in  Morey  v.  Herrick,  18  Pa.  123;  Lingenfelter  v.  Ritchey,  58  Pa.  485,  98 
A.  D.  308;  Parrish  v.  Parrish,  33  Or.  486,  54  Pac.  352, — admitting  parol  evidence 
to  establish  a  trust  ex  maleficio;  Robertson  v.  Robertson,  9  Watts,  32,  holding  a 
parol  trust  provable  only  where  fraud  is  present;  Orth  v.  Orth,  145  Ind.  184,  57 
A.  S.  R.  185,  32  L.ILA.  298,  42  N.  E.  277,  44  N.  E.  17,  denying  a  parol  trust 
where  the  devisee  neither  procured  the  will  nor  frustrated  the  making  of  a  different 
one. 

Cited  in  reference  notes  in  33  A.  S.  R.  233,  on  trust  maleficio;  43  A.  D.  624, 
on  creation  of  trusts  in  personalty  by  parol;  55  A.  D.  755,  as  to  when  trust  in 
land  may  be  created  or  established  by  parol  under  statute  of  frauds;  24  A.  S.  R. 
267,  on  what  influence  over  testator  will  render  heir  or  devisee,  trustee  by 
operation  of  law;  90  A.  D.  708,  on  person  acquiring  title  under  promise  to  hold  it 
for  another  as  trustee. 

Cited  in  notes  in  24  A.  D.  414,  415,  on  parol  evidence  of  trust  in  bequest;  26 
A.  D.  60,  on  parol  evidence  of  trust  in  devise  or  grant. 
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Protection  of  bona  fide  holders  from  secret  tmsts. 

Cited  in  Juvenal  ▼.  Patterson,  10  Pa.  282,  holding  a  oollateral  agreement  as  to 
rents  with  the  grantor  not  binding  on  the  bona  fide  grantee. 

Cited  in  note  in  116  A.  8.  R.  792,  on  creation  of  parol  constructive  trust  in 
hod  bj  eonstniciive  fraud  when  relation  of  husband  and  wife  exists. 
EgUjpp^  to  plead  statnte  of  frauds. 

Cited  in  Rhodes  v.  Frick,  6  Watts,  315,  holding  that  the  parol  grantor  could 
sot  plead  the  statute  against  one  who  took  in  good  faith  from  the  grantee  in 


Kngiish  decisions  as  part  of  common  law. 

Cited  in  Pugh  ▼.  Good,  3  Watts  ft  S.  56,  37  A.  D.  634,  holding  the  British  de- 
dtions  a  part  of  the  law  of  Pennsylvania  under  its  statute  of  frauds  and  per- 
juries notwithstanding  the  omission  of  the  fourth  section  of  the  British  statute. 

1  AM.  DEX?.  258,  RUE  v.  MITCHEIilj,  2  DAIili.  58,  1  L.  ED.  988. 
Constrnc^on  of  slanderous  words. 

Cited  in  Morgan  v.  Halberstadt,  60  Fed.  592,  holding  a  statement  libelous  per  «e 
IS  charging  embezzlement  or  breach  of  trust;  Ogden  v.  Riley,  14  N.  J.  L.  186,  26 
A.  D.  513,  holding  that  a  charge  of  stealing  marl  was  not  actionable  per  se  but 
that  the  ordinary  meaning  of  words  ought  to  be  taken;  Andres  v.  Koppenheafer, 
3  Seig.  ft  R.  255,  8  A.  D.  647,  holding  it  actionable  to  say  of  a  woman  that  she 
made  a  libel;  Bloom  v.  Bloom,  6  Serg.  ft  R.  301,  holding  that  words  are  not 
eonstmed  according  to  a  rigid  or  mild  sense  but  according  to  their  genuine  and 
natural  meaning  to  all  men. 

Cited  in  reference  notes  in  1  A.  D.  555,  on  what  words  are  actionable;  3 
A.  D.  386,  on  words  actionable  in  slander. 

Cited  in  note  in  41  A.  R.  590,  on  actionability  in  libel  and  slander  of  words 
imputing  crime. 
—  Charge  of  perjury  as  slander. 

Cited  in  Bricker  v.  Potts,  12  Pa.  200,  holding  that  a  charge  of  destroying  prop- 
erty and  swearing  a  lie  against  another  was  libelous ;  Powers  v.  Miller,  2  M'Cord 
L.  220,  holding  that  words  charging  perjury  or  subornation  of  perjury  are  not 
actionable  unless  it  appear  that  they  had  reference  to  an  oath  taken  in  a  judicial 
proceeding;  Call  v.  Foresman,  5  Watts,  331,  holding  it  not  necessary  to  aver  the 
jurisdiction  of  the  magistrate  before  whom  the  false  oath  was  slanderously 
charged. 

Cited  in  reference  notes  in  24  A.  D.  104,  as  to  when  words  charging  false 
•wearing  are  actionable;  12  A.  D.  46,  on  essential  elements  to  render  charge  of 
false  swearing  actionable. 

Cited  in  notes  in  2  A.  D.  192,  on  charging  another  with  being  forsworn  as 
slander;  26  A.  D.  95,  on  actionability  of  words  imputing  perjury. 

Distinguished  in  Shaffer  v.  Kintzer,  1  Binn.  537,  2  A.  D.  488,  wherein  neither 
words  nor  innuendo  made  it  appear  that  the  false  oath  was  in  a  cause  depending; 
Schmidt  v.  Witherick,  29  Minn.  156,  12  N.  W.  448,  holding  that  the  words  "he  has 
sworn  falsely  in  the  case  with  my  brother"  are  not  a  charge  of  perjury  without 
the  proper  averments. 
Oflioe  of  oolloqolnm  and  Innuendo. 

Cited  in  Com.  v.  Keenan,  67  Pa.  203,  3  Legal  Gaz.  265,  holding  that  words  ac- 
companied by  asseverations  of  facts  and  of  the  hearers'  knowledge  which  collect- 
ively import  a  specific  crime  and  charge  of  guilt  require  no  colloquium. 

Critidaed  in  Thompson  v.  Lusk,  2  Watts,  17,  26  A.  D.  91,  holding  that  the 
innuendo  ought  not  to  give  meaning  as  understood  by  the  hearers;  Shaffer  v. 
Kintser,  1  Binn.  637,  2  A.  D.  488,  holding  that  an  innuendo  may  explain  and 
ehiddate  words,  but  it  cannot  contradict  them. 
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1  AM.  DEC.  SCO,  PRICE  T.  RAIiSTON,  2  DAIili.  CO,  1  Jj.  ED.  989. 
Rlfht  of  a80lfl:nee  to  property  held  by  bankrupt  In  tmst. 

Cited  in  Re  Andenon,  2  Hughes,  378,  Fed.  Cas.  No.  361,  holding  tliat  an  as- 
signment in  bankruptcy  will  not  pass  a  trust  estate. 

Distinguished  in  Re  Bank  of  Madison,  5  Biss.  616,  Fed.  Cas.  No.  890,  holding  a 
bank  not  a  trustee  of  a  note  taken  for  collection  and  passed  to  the  depositor's 
credit. 
Right  to  proceeds  of  sale  by  InsolTent  factor. 

Cited  in  Thompson  ▼.  Perkins,  3  Mason,  232,  Fed.  Cas.  No.  13,072,  holding  that 
the  assignee  of  a  factor  del  credere  is  not  entitled  to  proceeds  of  sales  except  to  the 
extent  of  commissions  as  against  the  principal;  Titoomb  v.  Seavcr,  4  Me.  542, 
holding  that  a  purchaser  on  credit  from  a  factor  del  credere  is  a  trustee  for  the 
benefit  of  the  factor's  creditors  only  to  the  extent  of  his  lien  for  commissions; 
Girard  ▼.  Taggart,  6  Serg.  ft  R.  19,  9  A.  D.  327,  arguing  that  a  factor  who  takes 
notes  on  lands  in  his  own  name  in  payment  is  a  trustee  for  the  principal; 
Qirard  y.  Taggart,  6  Serg.  ft  R.  19,  (separate  opinion)  on  the  same  point. 

Cited  in  reference  note  in  77  A.  D.  163,  on  principal's  right  to  follow  goods  or 
their  proceeds  in  the  hands  of  his  factor. 

Cited  in  notes  in  68  A.  D.  169,  on  principal's  right  to  follow  goods  or  their 
proceeds;  22  L.RJL  860,  on  reservation  of  title  in  conditional  sales  of  goods  to 
be  resold. 

1  AM.  DEC.  2«S,  POWEIili  t.  BIDDLE,  2  DALL.  70,  1  li.  ED.  29S. 
Parol  cTldence  to  explain  will. 

Cited  in  Phelps's  Estate,  7  Kulp,  486,  4  Pa.  Dist.  R.  258,  holding  that  parol 
evidence  as  to  what  the  testatrix  intended  is  admissible  to  explain  a  latent  am- 
biguity, but  not  to  vary  the  will  itself;  Ayres  v.  Weed,  16  Conn.  291;  Daugherty 
V.  Rogers,  119  Ind.  254,  3  LJLA.  847,  20  N.  £.  779,— holding  that  all  the  facts 
are  admissible  to  explain  a  latent  ambiguity  in  a  will;  Cozens  v.  Stevenson,  6 
Serg.  ft  R.  421,  to  the  point  that  parol  evidence  is  admissible  to  show  a  mistake 
in  a  deed  or  a  will;  Scarlett  v.  Montell,  95  Md.  148,  51  Atl.  1051,  sustaining  a 
devise  which  misdescribed  a  tract  which  however  was  identifiable  by  evidence. 

Cited  in  reference  notes  in  57  A.  D.  709,  on  admissibility  of  parol  evidence  of 
mistake  in  will;  10  A.  S.  R.  463,  on  admissibility  of  extrinsic  evidence  to  explain 
will;  49  A.  D.  441,  on  admissibility  of  evidence  to  correct  or  explain  will. 

Cited  in  notes  in  58  A.  R.  76,  on  parol  evidence  to  identify  and  explain  de- 
scriptions  and  terms  in  will ;  2  E.  R.  C.  725,  on  extrinsic  evidence  to  explain  latent 
ambiguity  in  writing;  2  E.  R.  C.  739,  on  admissibility  of  testator's  declarations 
to  explain  ambiguity  in  will. 
—  To  identify  devisee  or  legatee. 

Cited  in  Sime's  Appeal,  10  Sadler  (Pa.)  593,  12  Atl.  87,  18  Phila.  137,  44 
Phila.  Leg.  Int  36,  3  Pa.  Co.  Ct.  289,  to  the  point  that  a  palpable  mistake  in  the 
description  of  a  legatee  will  be  corrected;  Tallman  v.  Tallman,  3  Misc.  465,  23 
N.  Y.  Supp.  734,  to  the  point  that  extrinsic  evidence  is  admissible  to  show  a 
devise  to  one  by  the  name  he  is  generally  known  or  called;  Warner  v.  Brinton, 
Fed.  Cas.  No.  17,179,  to  the  point  that  evidence  of  the  testator's  association 
with  one  of  the  persons  of  the  same  name  to  whom  he  had  given  a  legacy  is  ad- 
missible; Magill  V.  Brown,  Brightly  (Pa.)  346  note.  Fed.  Cas.  No.  8,952,  holding 
parol  admissible  to  show  which  ''charity  school"  was  meant,  there  being  two  of 
similar  name;  Coit  v.  Starkweather,  8  Conn.  289,  upholding  the  admission  of 
parol  evidence  to  show  the  true  grantee  where  there  were  two  persons  of  the  same 
name  in  the  same  town. 

Cited  in  note  in  60  A.  S.  R.  288,  on  extrinsic  evidence  to  identify  beneficiary 
under  will. 

Disapproved  in  Tucker  v.  Seaman's  Aid  Soc.  7  Met  209,  holding  that  parol 
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efidenoe  is  inadmissible  to  show  that  a  devisee  of  a  somewhat  similar  name  was 
intended  instead  of  one  accurately  described. 

Overmled  in  Boot's  Estate,  187  Pa.  118,  40  Atl.  818,  holding  that  parol  evidence 
is  inadmissible  to  show  that  a  devise  to  the  testator's  nephew  was  intended  to  be 
for  a  nephew  of  his  wife  of  the  same  name  as  his  own  blood  nephew;  Appel  ▼. 
Byers,  98  Pa.  479,  12  Pittsb.  L.  J.  N.  8.  133,  38  Phila.  Leg.  Int.  479,  holding  that 
parol  eridenee  is  inadmissible  to  show  that  an  illegitimate  nephew  was  intended 
instead  of  a  Intimate  one  of  the  same  name  where  the  devise  was  to  the  testator's 
nephew. 

1  AM.  DEC.   S«5,  HOOD  T.  NEISBIT,   2  DAIili.    1S7,    1   Ij.  MD.   SSI,    1 

TEATES,   114. 
Marine  barratry. 

Cited  in  Messonier  v.  Union  Ins.  Co.  1  Nott.  A  M*C.  155,  holding  that  a  fraudu- 
lent intent  is  essential  to  barratry;  Wilcocks  v.  Union  Ins.  Co.  2  Binn.  574,  4 
A.  D.  480,  holding  that  any  trick,  cheat,  or  fraud  practised  by  the  captain  to  the 
prejudice  of  his  owners  or  any  crime  committed  by  the  master  to  the  prejudice 
of  the  owners  is  barratry;  Phoenix  Ins.  Co.  v.  Moog,  78  Ala.  284,  66  A.  R.  31, 
holding  that  barratry  is  any  illegal,  fraudulent,  or  knavish  conduct  of  the  master 
or  mariners  of  a  ship  by  which  the  freighters  or  the  owner  is  injured;  Calhoun 
V.  Ins.  Co.  1  Binn.  293,  holding  that  both  fraud  and  criminal  conduct  by  the  master 
ate  essential  to  barratry ;  Crousillat  v.  Ball,  3  Yeates,  375,  2  A.  D.  375,  refusing 
reeovery  for  barratry  on  a  narr.  stating  loss  by  captain. 

Cited  in  reference  note  in  13  A.  D.  360,  on  barratry. 

CSted  in  note  in  14  E.  R.  C.  358,  on  unlawful  and  intentional  act  of  master  as 
barra^. 

Deviation  and  its  effect. 

Cited  in  reference  notes  in  39  A.  D.  549,  on  what  constitutes  deviation;  41 
A.  D.  601,  on  delay  and  deviation;  12  A.  D.  627,  on  effect  of  delay  and  deviation 
OB  inmrance  policy. 

Cited  in  notes  in  33  A.  D.  60,  on  effect  of  deviation  of  vessel  from  route;  58 
A.  D.  674,  on  effect  on  marine  insurance  policy  of  necessary  deviation;  9  E.  R. 
C  363,  on  deviation  in  contract  of  insurance  as  change  of  the  risk;  9  E.  R.  C. 
419,  on  peril  as  excuse  for  deviation  from  contract  of  insurance. 

1  AM.  DEC.  270,  GORGERAT  v.  M*CARTT,  9  DAIili.  144,  1  li.  ED.  S24, 

1  TEATBS,  94. 
Right  of  intermediate  indorser  or  payee  to  recover  on  bill  or  note. 

Cited  in  Weakly  v.  Bell,  9  Watts,  273,  36  A.  D.  116;  Mitchell  v.  Fuller,  15  Pa. 
268,  53  A.  D.  594, — holding  that  a  blank  indorsement  makes  a  bill  or  note  transfer- 
ible  by  delivery  though  there  are  subsequent  indorsements  in  full ;  Bank  of  Utica 
V.  Smith,  18  Johns.  230,  holding  the  same  though  there  are  subsequent  indorse- 
ments for  collection;  Conroy  v.  Warren,  3  Johns.  Cas.  259,  2  A.  D.  156,  (separate 
opinion  by  Kent)  on  indorsements  in  blank  or  notes  payable  to  bearer  as  passing  by 
ddivery;  Sater  v.  Hendershott,  Morris  (Iowa)  118,  holding  that  the  mere  fact 
that  a  suit  is  instituted  in  the  name  of  the  payee  for  the  use  of  the  indorsee  is 
DO  evidence  of  a  right  to  bring  suit  thereon;  Lawrence  v.  Fussell,  77  Pa.  460,  1 
W.  N.  C.  464,  7  L^al  Gas.  199^  32  Phila.  Leg.  Int.  219,  holding  that  a  specially 
indorsed  note  can  be  sued  on  only  by  the  special  indorsee. 

C^ted  in  reference  notes  in  7  A.  D.  689,  on  rights  of  indorser  as  holder ;  1  A.  D. 
567,  on  indorser's  ri^t  to  recover  in  his  own  name ;  36  A.  D.  126,  on  indorser's 
right  of  recovery  on  specially  indorsed  note;  13  A.  D.  470,  on  right  to  fill  up  or 
erase  blank  indorsement;  27  A.  D.  522,  on  holder's  right  to  fill  or  strike  out 
indorsements. 
Distinguished  in  Davis  v.  Christy,  8  Mo.  569,  holding  under  statute  that  the 
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assignor  of  a  bond  oould  not  at  request  of  the  assignee  erase  the  assignment  and 
make  another  for  purpoee  of  suit. 
Possession  of  note  by  indorser  or  payee. 

Cited  in  Hanna  v.  Pegg,  1  Blackf.  181,  holding  assignor  of  note  by  special  as- 
signment prima  facie  owner  on  again  obtaining  possession;  Bryant  ▼.  Owen,  2 
Stew.  &  P.  (Ala.)  134;  Hunt  v.  Stewart,  7  Ala.  525,— holding  that  possession 
of  paper  by  a  payee  is  prima  facie  evidence  of  a  right  to  recover  though  it  has 
been  indorsed  in  full. 

Cited  in  reference  note  in  52  A.  D.  585,  on  possession  of  bill  of  exchange  as  evi- 
dence of  authority  to  demand  payment. 

Distinguished  in  Zeigler  v.  Gray,  12  Serg.  ft  R.  42,  holding  that  possession  of 
an  order  by  the  drawee  though  not  indorsed  by  the  payee  is  prima  facie  evidence 
that  it  has  been  paid. 

Disapproved  in  Mottram  v.  Mills,  I  Sandf.  37,  holding  that  possession  by  an 
indorser  in  full  is  sufficient  to  recover  against  a  prior  party  without  proof  of  a 
retransfer  or  receipt  from  a  subsequent  indorser. 

1  AM.  DEC.  97<,  WOOD  T.  ROACH,  9  DAIili.  180,  1  li.  ED.  S40. 
Right  of  stoppage  in  transitu. 

Cited  in  Fox  v.  Willis,  60  Tex.  373,  refusing  to  uphold  an  instruction  that  the 
seller  could  stop  in  transitu  not  only  in  event  of  the  insolvency  of  the  buyer,  but 
for  other  cause;  Walter  v.  Ross,  2  Wash.  C.  C.  283,  Fed.  Cas.  No.  17,122,  holding 
that  transfer  of  the  bill  of  lading  of  goods  at  sea  intending  to  pass  title  ends  the 
right  to  stop  in  transit. 

Cited  in  reference  notes  in  1  A.  D.  664;  2  A.  D.  270;  5  A.  D.  65,--on  right  of 
stoppage  in  transitu;  23  A.  D.  614;  84  A.  D.  484, — as  to  when  right  of  stoppsge 
in  transitu  exists;  92  A.  D.  146,  on  right  of  consignor  of  property  in  transitu 
to  direct  change  of  destination;  28  A.  D.  550,  on  termination  of  right  of  stoppage 
in  transitu;  11  A.  S.  R.  767,  on  vendor's  right  to  invoke  stoppage  in  transitu 
upon  learning  of  vendee's  insolvency. 

Cited  in  note  in  20  A.  D.  386,  on  insolvency  as  only  ground  for  stoppage  is 
transitu. 

Passing  of  title  to  goods  in  transit. 

Cited  in  Harrison  ▼.  Hixson,  4  Blackf.  226,  holding  that  a  bill  of  lading  is  prima 
facie  evidence  of  property  in  the  consignee  but  may  be  rebutted. 

Distinguished  in  Sproule  v.  McNulty,  7  Mo.  62,  holding  that  a  consignment 
for  sale  and  application  of  proceeds  does  not  pass  title  till  sale  by  the  con' 
signee. 

1  AM.  DEO.  977,  BOYOE  T.  MOORE,  2  DALL.  1»6,  1  Ij.  ED.  S46. 
Time  for  protest  of  marine  insurance  policy. 

Cited  in  Ruan  v.  Oardner,  1  Wash.  C.  C.  145,  Fed.  Cas.  No.  12,100,  to  the 
effect  that  a  captain's  protest  is  not  admissible  in  evidence  unless  made  at  the 
first  available  port. 
Admissibility  of  marine  protest  as  evidence. 

Cited  in  Brown  v.  Ralston,  4  Rand.  (Va.)  504,  holding  a  marine  protest  admis- 
sible only  on  the  ground  of  necessity. 

Cited  in  reference  notes  in  38  A.  D.  751;  55  A.  D.  606,>-on  marine  protest  u 
evidence. 

1  AM.  DEC.  278,  BARNES  t.  IRWIN,  2  DALL.  199,  1  L.  ED.  S48. 
Wife's  powers  of  disposal  of  property. 

Cited  in  Steams  v.  Fraleigh,  30  Fla.  603,  39  L.RJU.  708,  23  So.  18,  holding  that 
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a  mmrried  woman  can,  without  the  concuirence  of  her  husband,  execute  a  power 
wbether  the  power  was  given  to  her  while  sole  or  married. 

Cited  in  reference  notes  in  21  A.  S.  R.  329,  on  revocation  of  will  by  marriage; 
41  A.  D.  725,  on  married  woman's  power  to  dispose  of  her  property  by  will. 

Cited  in  notes  in  57  A.  D.  343,  344,  on  wife's  right  to  will  her  personalty  and 
realty  under  power. 

—  Effect  of  antenuptial  agreement. 

Cited  in  Cochran  v.  McBeath,  1  Del.  Ch.  187,  protecting  a  wife  against  the 
creditors  of  a  husband  where  there  was  an  antenuptial  agreement  reserving  control 
to  the  wife  of  certain  real  estate  though  no  trustee  for  the  property. 
—-Power  of  devise. 

Cited  in  Bradish  v.  Gibbs,  3  Johns.  Ch.  523,  upholding  a  devise  by  a  wife  to 
her  husband  where  there  was  an  antenuptial  agreement  reserving  power  to  the 
wife  to  dispose  of  her  estate  by  will;  Ward's  Will,  70  Wis.  251,  6  A.  S.  R.  174, 
35  N.  W.  731,  to  the  effect  that  a  will  executed  prior  to  marriage  was  not 
revoked  where  her  power  of  disposing  of  her  separate  property  after  marriage  was 
preserved  by  an  antenuptial  agreement. 

1  AM.  DBC.   28S,  RUSTON  T.  RUSTON,   9  DAIiI<.  948,   1  Ij.  BD.   S85, 

9  TEATES,  80. 
Constmction  of  wills. 

Cited  in  Qruver's  Estate,  10  Kulp,  162,  holding  construction  of  will  to  be  de- 
termined from  its  own  contents  in  absence  of  ambiguity. 

Cited  in  note  in  21  A.  D.  81,  on  construction  of  will. 

—  Intention  as  rule  of  constmction. 

Cited  in  Weller  v.  Weller,  22  Tex.  Civ.  App.  247,  54  S.  W.  652,  holding  that 
the  intention  of  the  testator  is  supreme  rule  of  construction  and  is  to  be  deter- 
mined from  all  the  facts;  Mallery  v.  Dudley,  4  Oa.  52,  holding  that  a  strict  legal 
eonstruction  of  technical  words  will  not  prevail  against  the  superior  force  of  in- 
tention apparent  on  the  instrument;  Hunter's  Estate,  6  Pa.  97,  holding  that 
the  general  intent  is  to  govern  though  at  the  expense  of  a  particular  intent. 

Cited  in  reference  notes  in  1  A.  D.  446,  on  evidence  as  to  circumstances  con- 
cerning testator  at  time  of  making  will;  39  A.  D.  582,  on  ascertainment  of  tes- 
tator's intent  in  construing  will ;  77  A.  D.  679,  on  effect  of  testator's  intention  in 
construing  will;  57  A.  D.  144,  on  intention  of  testator  governing  in  construction 
of  wills;  27  A.  D.  607,  on  controlling  effect  of  testator's  intention  in  construction 
of  will. 

—  Exceptions  to  mle. 

Cited  in  Schott's  Estate,  78  Pa.  40  (affirming  9  Phila.  255,  29  Phila.  Leg.  Int. 
404,  4  Legal  €}az.  404),  to  the  effect  that  the  intention  of  a  testator  will  govern 
unless  the  devise  would  make  a  perpetuity  or  put  a  freehold  in  abeyance,  or 
limit  chattels  in  inheritances;  or  limit  a  fee  after  a  fee,  or  create  a  fee  tail 
estate  out  of  that  which  the  statute  makes  a  fee  simple ;  Vernon  v.  Fisher,  Brightly 
(Pa.)  412;  Re  Barr,  2  Pa.  St.  428,  45  A.  D.  608,— holding  the  same  without  the 
last  qualification  as  to  the  change  of  a  fee  tail  to  a  fee-simple  estate;  McCamant 
▼.  Nuckolls,  85  Va.  331,  12  S.  E.  160;  Campbell  v.  McDonald,  10  Watts,  179; 
Edmondson  v.  Dyson,  2  Oa.  307, — ^holding  that  the  intention  of  the  testator 
governs  provided  it  be  not  inconsistent  with  rules  of  law;  Welsch  v.  Belleville  Sav. 
Bank,  94  111.  191,  holding  that  a  will  should  be  construed  so  as  to  effectuate  the 
intention  of  the  testator  subject  to  a  few  well-defined  exceptions  such  as  the  rule 
in  Shelley's  Case;  Cridland's  Estate,  7  Phila.  58,  25  Phila.  Leg.  Int.  133,  holding 
tb^t  one  mmj  gi^^  by  will  as  he  pleases  subject  to  a  few  well-defined  restrictioni 
iuefa  BM  the  rule  against  perpetuities. 
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Implied  charge  of  legacy  on  dCTlse. 

Cited  in  Pryer  t.  Mark,  129  Pa.  529,  19  Atl.  895,  holding  that  a  devise,  provided 
the  devisee  pays  certain  legacies,  creates  a  charge  upon  the  land  to  the  extent  of 
the  legacies. 

Distinguished  in  Walters  v.  Steele,  11  Pa.  Super.  Ct.  303,  holding  that  rule  that 
a  charge  is  created  by  a  devise  provided  the  devisee  pays  a  legacy  has  no  appli- 
cation where  there  is  uncertainty  as  to  the  legacy. 

—  Liability  of  devisee  for  charge. 

Cited  in  Hoover  v.  Hoover,  5  Pa.  351,  holding  that  both  the  estate  and  the  per- 
son of  the  devisee  of  land  charged  with  legacies  become  liable  therefor  by  the 
acceptance  of  the  devise;  Lobach's  Case,  6  Watts,  167,  holding  that  the  aoceptanee 
of  a  devise  charged  with  the  payment  of  a  legacy  creates  a  personal  liability 
for  its  payment  on  the  part  of  the  devisee;  Coane  v.  Parmenter,  10  Pa.  72,  holding 
promise  to  pay  money  charged  on  land  implied  by  accepting  devise;  Ballentine's 
Estate,  25  Pittsb.  L.  J.  N.  S.  416,  to  point  that  acceptance  of  bequest  carries  with 
it  condition  for  maintaining  other  persons  imposed  by  wilL 

Cited  in  reference  notes  in  44  A.  S.  R.  334,  on  devise  subject  to  diarge;  8  A.  D. 
742,  on  effect  of  charging  estate  devised  with  payment  of  legacy;  10  A.  D.  312, 
on  personal  liability  of  one  accepting  devise  subject  to  charge. 

Cited  in  note  in  8  A.  D.  695,  on  effect  of  accepting  devise  of  land  charged  with 
payment  of  legacy. 
Order  of  abatement  of  devises  and  legacies. 

Cited  in  Schley  v.  Collis,  47  Fed.  250,  13  L.R.A.  567,  holding  that  personal 
estate  a  lapsed  devise  and  pro  ratii  contributions  from  specific  devises  are  avaU- 
able  in  the  order  named  for  the  payment  of  debts. 

—  Devise  of  lands  subject  to  encumbrance. 

Cited  in  Re  Mason,  1  Pars.  Sel.  Eq.  Cas.  129,  holding  that  a  devisee  of  mort- 
gaged premises  takes  cum  onere  and  is  not  entitled  to  contribution  from  other 
devisees  of  specific  property  or  money;  Saflln's  Estate,  28  Pa.  Co.  Ct.  38,  12  Pa. 
Dist.  R.  99 ;  Hoff's  Appeal,  24  Pa.  200, — holding  that  specific  or  ascertained  legacies 
shall  not  go  in  case  of  devised  mortgaged  premises  though  otherwise  as  legacies 
of  a  residuum ;  Hallowell's  Estate.  23  Pa.  223,  holding  that  a  devisee  charged  with 
a  legacy  is  not  a  purchaser  absolved  from  abatement  to  pay  debts;  Hooker's 
Appeal,  4  Pa.  497,  holding  mortgage  on  land  devised  not  payable  in  whole  or 
part  out  of  the  specific  legacies  to  other  persons  on  theory  of  contribution  between 
legatees. 

—  Meaning  of  "heir  at  law,"  etc. 

Cited  in  Packer  v.  Nixon,  9  Pet.  793,  Appx.  9  L.  ed.  314,  Fed.  Cas.  10,653,  on 
the  meaning  of  the  words  "heir  at  law"  in  a  will  in  Pennsylvania;  Crosby  t. 
Davis,  2  Clark  (Pa.)  403,  4  Pa.  L.  J.  204,  holding  all  coheirs  designated  by 
statute  regulating  descents  embraced  in  term  "ri^t  heir  or  heirs''  used  in  deed. 
Primary  fund  for  payment  of  debts. 

Cited  in  Story's  Estate,  16  Phila.  238,  40  Phila.  Leg.  Int.  142,  13  W.  N.  C.  99, 
holding  burden  of  proof  on  one  claiming  that  testator  intended  to  make  realty 
primary  fund  for  payment  of  debts. 

1  AM.  DEC.  288,  LAWSON  v.  MORRISON,  2  DAXjIj.  286,  1  li.  ED.  S84. 
Revocation  and  revival  of  wills. 

Cited  in  Re  Stephenson,  19  Phila.  41,  45  Phila.  Leg.  Int.  114,  6  Pa.  Co.  Ct. 
628;  Stetson  v.  Stetson,  200  111.  601,  61  L.R.A.  258,  62  N.  E.  262,— holding  tiiat 
destruction  by  the  testator  of  a  will  of  revocation  operates  to  revive  the  will 
revoked  if  the  latter  is  found  uncanceled  after  the  testator's  death;  Bates  v. 
Hacking  (R.  I.)  14  L.R.A.(N.S.)  937,  68  Atl.  622,  holding  the  same  under  a 
statute  providing  that  all  wills  shall  continue  in  force  unless  changed  by  other 
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wiU  or  codicil  or  other  writing;  ColTin  v.  Warford,  20  Md.  367,  holding  that  the 
eancelation  of  a  revoking  will  is  prima  facie  evidence  of  an  intention  to  revive 
a  former  will  though  open  to  rebuttal;  Flintham  v.  Bradford,  10  Pa.  82,  holding 
that  a  deliberate  and  intentional  cancelation  of  a  posterior  will  revives  and 
restores  a  prior  will  preserved  by  the  testator. 

Cited  in  reference  notes  in  12  A.  D.  377 ;  14  A.  D.  761,— on  what  constitutes 
revocation  of  will;  49  A.  D.  176,  on  revocation  by  subsequent  will;  64  A.  D.  600, 
on  revocation  of  will  by  making  another  which  could  not  be  found  on  testator's 
death;  76  A.  S.  R.  260,  on  republication  of  revoked  wills. 

Cited  in  notes  in  76  A.  D.  666,  on  revival  of  one  will  by  revocation  of  another; 
46  A.  R.  331,  on  cancelation  of  one  will  as  revivor  of  former  will. 

Disapproved  in  Re  Gould,  72  Vt.  316,  47  Atl.  1082,  holding  that  the  question 
of  a  revival  depends  upon  the  intention  of  the  testator  and  the  destruction  is  in- 
sufficient of  itself  to  show  such  intention. 
—-Parol  revocation  and  revival. 

Cited  in  Havard  v.  Davis,  2  Binn.  406,  to  the  point  that  a  will  cannot  be  re- 
voked by  parol. 

Annotation  cited  in  Carey  v.  Baughn,  36  Iowa,  640,  14  A.  R.  634,  holding  a  re- 
publication cannot  be  by  parol. 
-»  Presumption  as  to  revocation  by  second  will. 

Cited  in  Betts  v.  Jackson,  6  Wend.  173,  holding  there  is  a  presumption  of  revo- 
cation as  to  a  will  which  was  in  the  possession  of  the  testator  for  five  years  and 
within  ten  months  of  his  death  but  which  could  not  be  found  after  his  death; 
Warner  v.  Brinton,  Fed.  Cas.  No.  17,179,  rejecting  a  rough  draft,  which  had  been 
superseded  by  the  former  will  as  to  all  but  particular  property  in  dispute. 

Distinguished  in  Jones  v.  Murphy,  8  Watts  ft  S.  276,  holding  that  in  case  of 
spoliation  or  fraud  in  respect  to  a  second  will  it  is  not  necessary  to  show  its 
contents  or  in  what  respect  it  revoked  the  first  as  is  necessary  in  ordinary  cases. 
~  Admissibility  of  evidence  of  Intention  to  revive. 

Cited  in  Boudinot  v.  Bradford,  2  Dall.  266,  1  L.  ed.  376,  2  Yeates,  171,  holding 
that  all  the  facts  are  admissible  upon  the  cancelation  of  a  will  to  determine  the 
intention  regarding  a  prior  will;  Amdt  v.  Amdt,  1  Serg.  ft  R.  256  (dissenting 
opinion),  on  the  same  point;  Pickens  v.  Davis,  134  Mass.  262,  45  A.  R.  322,  holding 
all  the  facts  are  admissible  upon  the  cancelation  of  a  will  which  contained  a  revok- 
ing clause  to  determine  whether  an  earlier  will  was  revived  and  in  the  absence  of 
affirmative  evidence  the  presumption  is  against  a  revivor. 
Ambulatory  nature  of  will. 

Cited  in  Sheehan  v.  Kearney,  82  Miss.  688,  36  L.ItA.  102,  21  So.  41,  arguing 
that  a  will  is  ambulatory  and  affords  no  basis  for  declarations  against  interest. 

1  AM.  DEC.  99S,  JACKSON  v.  ROBINSON,  1  YEATES,   101. 
''Goods  and  movables"  as  Including  choses  In  action. 

Cited  in  Speed  v.  Kelly,  69  Miss.  47,  holding  that  the  words  "personal  property" 
if  not  limited  in  their  operation  by  the  words  "situated  in  this  state,"  include 
**choBes  in  action;"  BanU  v.  Chicago,  172  111.  204,  40  L.ItA.  611,  60  N.  E.  233, 
holding  that  the  words  "goods,  wares,  and  merchandise"  in  a  license  ordinance 
includes  shares  of  stod:  and  other  securities  or  bonds ;  Lock  v.  Noyes,  9  N.  H.  430, 
questioning  any  distinction  excluding  choses  in  action  where  a  description  of  per- 
sonalty did  not  savor  of  locality. 

1  AM.  DEC.  995,  ROBERTS  v.  SWIFT,   1  YEATES,  909. 
Serrloea  rendered  under  an  expectation  of  a  legacy. 
Cited  in  Thompson  v.  Stevens,  71  Pa.  161,  29  Phila.  Leg.  Int.  260,  holding  that 
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tliere  may  be  a  recovery  for  services  on  request  regardless  of  tiie  expectation  of  a 
l^acy;  Eldred's  Estate,  9  Pa.  Dist.  R.  420  (dissenting opinion),  on  the  same 
point;  Barry's  Appeal,  1  Sadler  (Pa.)  449,  6  Atl.  244;  Wall's  Appeal,  111  Pa. 
460,  66  A.  R.  288,  18  W.  N.  G.  30,  6  AtL  220;  McRae  ▼.  McRae,  3  Bradf.  199; 
Ready's  Estate,  16  PhiU.  406,  41  PhiU.  Leg.  Int  478;  Heathoote's  EsUte,  16 
PhiU.  389,  41  Phila.  Leg.  Int.  438,  15  W.  N.  C.  632,— distinguishing  between 
services  rendered  at  request  and  those  in  mere  expectation  of  a  legacy;  De  Camp 
V.  Wilson,  31  N.  J.  Eq.  666,  holding  that  a  daughter  is  entitled  to  recover  for 
services  rendered  to  her  mother  under  circumstances  which  raise  a  presumption 
of  an  intention  to  make  compensation. 

Cited  in  reference  note  in  12  A.  S.  R.  761,  on  right  to  recover  for  services. 

Cited  in  notes  in  63  A.  D.  806,  as  to  when  services  are  deemed  gratuitous  and 
no  promise  implied  to  pay  therefor;  66  A.  D.  786,  on  mode  of  enforcement  at  law 
of  agreement  to  make  particular  disposition  of  property  by  wilL 
Bxcesslveness  of  verdict  as  ground  for  new  trial. 

Cited  in  Stauffer  v.  Reading,  208  Pa.  436,  67  Atl.  829;  New  Orleans,  J.  ft  G.  N. 
R.  Co.  V.  Hurst,  36  Miss.  660,  74  A.  D.  785,— holding  that  a  verdict  will  not  be 
set  aside  in  an  action  for  damages  unless  it  is  flagrant;  Carpenter  v.  Lancaster, 
22  Lane.  L.  Rev.  33,  holding  that  new  trial  will  not  be  granted  because  verdict 
appears  too  liberal;  Allen  v.  Blunt,  2  Woodb.  ft  M.  121,  Fed.  Cas.  No.  217,  holding 
that  new  trial  will  not  be  granted  where  the  damages  are  slightly  more  than  the 
court  deems  proper. 

Cited  in  note  in  8  E.  R.  C.  459,  on  excessive  damages  as  ground  for  new  triaL 

1  AM.  DEC.  998,  COM.  T.  BBLIi,  ADDISON   (PA.)    156. 
Killing  In  passion  as  murder. 

Cited  in  Holland  v.  State,  12  Fla.  117,  holding  that  both  passion  and  a  provo- 
cation which  is  reasonable  and  sufficient  are  necessary  to  reduce  a  homicide  to 
manslaughter;  State  v.  Shippey,  10  Minn.  223,  88  A.  D.  70,  Oil,  178,  holding  that 
the  designed  killing  of  another  without  provocation  and  not  in  sudden  combat  is 
none  the  less  murder  because  the  perpetrator  of  the  crime  is  in  a  state  of  passion; 
Dennison  v.  State,  13  Ind.  610,  holding  in  manslaughter  there  may  be  intention 
to  kill  arising  in  the  sudden  transport  of  passion  but  it  may  and  must  be  unac- 
companied by  malice. 

Cited  in  reference  notes  in  35  A.  D.  756,  on  what  constitutes  murder;  27  A. 
D.  417 ;  37  A.  D.  642,— K>n  distinction  between  murder  and  manslaughter. 

Cited  in  notes  in  4  L.R.A.(N.S.)   155,  on  insulting  words  or  conduct  as  provo- 
cation to  homicide;  6  LJR.A.(N.S.)  811,  on  necessity  of  heat  of  passion  to  miti- 
gate or  reduce  d^^ee  of  homicide. 
—  Presumption  of  malice. 

Cited  in  M'Whirt's  Case,  3  Gratt.  594,  46  A.  D.  196,  holding  that  all  homicide 
will  be  presumed  murder  unless  the  prisoner  proves  circumstances  of  justification, 
excuse,  or  alleviation. 

Cited  in  reference  note  in  43  A.  D.  896,  on  killing  as  prima  facie  evidence  of 
malice. 
Jury  as  Judges  of  law. 

Cited  in  State  v.  Wright,  53  Me.  328;  State  v.  Burpee,  65  Vt.  1,  36  A.  S.  R.  775, 
19  L.R«A.  145,  26  Atl.  964;  Townsend  v.  Stote,  2  Blackf.  151;  Duffy  v.  People, 
26  N.  Y.  588, — holding  that  the  jury  are  not  judges  of  the  law  in  a  criminal 
case;  People  v.  Finnegan,  1  Park.  Crim.  Rep.  147,  holding  that  questions  of  law 
are  for  the  court  while  questions  of  fact  are  for  the  jury  in  all  civil  and  criminal 
cases  except  indictments  for  libel;  Lewis  v.  Com.  78  Va.  732,  holding  it  is  for 
the  jury  to  consider  every  circumstance  of  extenuation  in  a  murder  case;  Com. 
V.  McManus,  143  Pa.  64,  14  L.R.A.  89,  28  W.  N.  C.  497,  48  Phila.  Leg.  Int.  476, 
22  Atl.  761,  on  jury  as  judges  of  the  law. 
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Amendments  to  caption  of  Indictment. 

Cited  in  Com.  v.  Bechtol,  4  Clark  (Pa.)  306;  Com.  v.  Stone,  3  Gray,  453;  Allen 
▼.  State,  5  Wis.  329, — upholding  the  amendment  of  the  caption  by  other  records 
to  show  the  date  of  presentment;  Wall  v.  State,  23  Ind.  150,  to  the  effect  that 
the  clerk's  record  will  supply  the  defect  of  a  total  omission  of  the  caption ;  Com. 
T.  Monat,  14  Phila.  306,  37  Phila.  Leg.  Int.  254,  to  the  point  that  the  caption  is  no 
part  of  an  indictment;  People  v.  Castleton,  13  Abb.  Pr.  N.  S.  431,  44  How.  Pr. 
238,  distinguishing  between  the  effect  of  an  objection  to  caption  when  interposed 
before  a  trial  on  the  merits  and  when  not  raised  until  afterwards. 
Harmlessness  of  surplusage. 

Cited  in  Com.  v.  Burgin,  5  Legal  Gaz.  258,  holding  omission  of  words  "of  the 
peace**  from  style  of  court  in  caption  of  indictment  not  ground  for  quashing  it; 
Com.  V.  Kay,  14  Pa.  Super.  Ct.  376;  Com.  v.  Butler,  33  Pa.  Co.  Ct.  145,  37 
Pittsb.  L.  J.  N.  S.  334, — ^holding  that  an  amendment  to  the  surplusage  is  not  error 
though  unnecessary;  Maloney  v.  People,  132  111.  App.  184,  holding  that  an  indict- 
ment concluding  contra  forman  statuti  may  be  maintained  if  the  facts  charged  an 
offense  at  common  law. 
SufRclency  of  Indictment. 

Cited  in  note  in  27  LJI.A.  789,  on  objection  that  grand  jury  was  not  sworn. 

1  AM.  DEC.  S06,  GOODRIGHT  ▼.  McCAUSLAND,   1  TEATES,  S72. 
I>lsquallflcatlon  of  a  juror  by  opinion. 

Cited  in  Scott  v.  Reyer,  1  Legal  Chron.  84,  5  Legal  Gaz.  73;  Curry  y.  State, 
6  Neb.  412;  Com.  v.  Flanagan,  7  Watts  ft  S.  415;  Staup  y.  Com.  74  Pa.  458,  31 
Phila.  L^.  Int.  92;  Murphy  v.  State,  15  Neb.  383,  19  N.  W.  489,— holding  a 
fixed  opinion  a  disqualification,  otherwise  as  to  a  loose  or  hypothetical  one ;  State 
V.  Greer,  22  W.  Va.  800,  to  the  same  effect;  Stote  v.  Howard,  17  N.  H.  171, 
holding  that  matter  for  challenge  which  could  not  haye  influenced  the  result  is 
no  ground  for  a  new  trial;  Heiss  y.  Lancaster,  18  Lane.  L.  Rey.  289,  holding  ex- 
pression of  opinion  by  juror  during  trial  that  nonsuit  will  be  granted  not  ground 
for  new  trial;  Fogle  y.  Bitner,  18  Lane.  L.  Rey.  262,  holding  alleged  remark  by 
juror  doiied  by  him,  that  he  knew  all  about  the  case  and  would  make  short  work  of 
it  if  he  got  on  the  jury  not  ground  for  new  trial. 
Setting  aside  a  yerdlct  for  misconduct  of  a  Juror. 

Cited  in  Hawley  y.  Barr,  2  Woodw.  Dec.  237;  Shomo  y.  Zeigler,  10  Phila.  611,  31 
Phila.  Leg.  Int.  205,  2  Legal  Chron.  121, — ^holding  that  misconduct  of  a  juror  in 
conyersing  with  a  witness  will  not  affect  a  yerdict  in  the  absence  of  proof  of 
improper  influence  or  bias;  Kennedy  y.  Halloday,  105  Mo.  24,  16  S.  W.  688, 
distinguishing  between  the  effect  of  designed  communications  by  the  successful 
party  with  a  juror  and  those  which  were  accidental. 

Cited  in  reference  note  in  15  A.  D.  339,  on  misconduct  of  jurors. 

Cited  in  notes  in  21  A.  D.  717,  on  setting  aside  yerdict  for  improper  conduct  of 
jurors;  35  A.  D.  260,  on  misconduct  of  jurors  in  receiying  favors  from  party  as 
ground  for  new  trial;  19  L.R.A.(N.S.)  733,  on  treating  jurors  as  ground  title  for 
new  trial  or  reyersai. 

1  AM.  DEC.  SOS,  EVANS  t.  WEBB,  1  YEATES,  424. 
Election  between  dower  and  testamentary  gift. 

Cited  in  Jackson  ex  dem.  Loucks  y.  Churchill,  7  Cow.  287,  17  A.  D.  514;  Hilliard 
y.  Binford,  10  Ala.  977, — ^holding  that  a  widow  is  entitled  to  both  dower  and  a 
legacy  under  the  will  of  her  husband  in  the  absence  of  express  or  implied  restric- 
tions is  the  will;  Whitney's  Estate,  18  Phila.  211,  3  Pa.  Co.  Ct.  498,  44  Phila. 
Leg.  Int.  284,  20  W.  N.  C.  37,  arguing  that  the  foregoing  rule  has  been  changed  by 
statute  and  that  the  widow  is  compelled  to  elect. 
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Cited  in  reference  notes  in  3  A.  D.  335,  on  bar  to  dower;  17  A.  D.  277,  on  deriie 
or  legacy  in  lieu  of  dower;  15  A.  D.  721,  on  barring  widow's  dower  by  devise  or 
legacy;  81  A.  D.  215,  as  to  when  dower  is  not  barred  by  devise;  51  A.  D.  579;  61 
A.  D.  715, — as  to  when  dower  is  barred  by  provision  in  will;  43  A.  D.  757,  as  to 
when  election  as  to  dower  is  not  necessary. 

Cited  in  notes  in  7  A.  D.  548,  on  right  of  widow  to  dower  in  additicm 
to  provision  in  will;  3  LJLA.  498;  12  L.R.A.  229,  230, — as  to  when  widow  is  pat 
to  her  election  between  her  rights  under  the  will  and  under  the  law;  10  £.  R.  C. 
347,  on  presumption  that  devise  to  wife  is  in  addition  to  dower;  26  A.  D.  503, 
on  election  between  benefits  conferred  by  will  and  share  in  community  property; 
92  A.  S.  R.  696,  on  widow's  duty  to  elect  between  benefits  of  will  and  right  to  dower 
or  in  community  property. 
Rights  of  dowress  before  assignment. 

Cited  in  Evans's  Estate,  13  Lane.  L.  Rev.  409,  upholding  widow's  dower  right  in 
crop  growing  at  testator's  death  though  dower  not  assigned  until  after  crop 
gaUiered;  May  v.  Rumney,  1  Mich.  1,  holding  that  a  right  to  dower  confers  no 
right  to  possession  and  is  not  within  the  statute  of  limitations  until  assigned; 
Clarke  v.  Hilton,  75  Me.  426,  holding  that  an  heir  or  devisee  can  recover  against 
a  widow  in  possession  or  her  assignee  without  assigning  dower. 

1  AM.  DEC.  SI 2,  FULLER  v.  McCALL,  1  YEATES,  464. 

Abandonment  by  insured. 

Cited  in  reference  notes  in  1  A.  D.  121 ;  28  A.  D.  252, — on  abandonment  of  in- 
sured vessel;  22  A.  D.  340,  on  abandonment  of  insured  property;  33  A.  D.  733, 
on  necessity  of  making  abandonment  within  reasonable  and  convenient  time 
after  loss. 

Cited  in  note  in  1  E.  R.  C.  140,  on  necessity  for  reasonable  notice  to  insurers  of 
intention  to  abandon  after  receipt  of  information  justifying  it. 

1  AM.  DEC.  SI 6,  MESSIER  v.  AMERY,  1  YEATES,  5SS. 
Res  adjudlcata. 

Cited  in  Wyman  v.  Campbell,  6  Port.  (Ala.)  219,  31  A.  D.  677;  Tucker  v. 
Harris,  13  Ga.  1,  58  A.  D.  488, — holding  that  the  judgment  of  a  court  of  competent 
jurisdiction  is  conclusive  and  cannot  be  inquired  into  in  a  collateral  action. 

Cited  in  reference  notes  in  16  A.  D.  212;  26  A.  D.  477,--on  conclusiveness  of  de- 
crees of  admiralty  courts. 
—  Conclusiveness  of  a  foreign  Judgment. 

Cited  in  Schnader  v.  Bender,  8  North  Co.  Rep.  253,  19  Lane.  L.  Rev.  193, 
denying  right  to  inquire  into  merits  of  case  in  action  to  enforce  foreign  decree. 

Annotation  cited  in  Moch  v.  Virginia  F.  ft  M.  Ins.  Co.  10  Fed.  606,  holding 
that  while  jurisdiction  of  the  foreign  court  is  open  the  rule  of  re9  adjudioata  is  not 
affected. 

Cited  in  reference  notes  in  19  A.  D.  560;  20  A.  D.  189,--on  effect  of  foreign 
judgment;  40  A.  S.  R.  584,  on  effect  of  foreign  judgments  rendered  without 
jurisdiction;  34  A.  S.  R.  434;  52  A.  S.  R.  281, — on  conclusiveness  of  foreign 
judgment;  16  A.  S.  R.  76,  on  effect  and  conclusiveness  of  foreign  judgments; 
62  A.  S.  R.  697,  on  conclusiveness  of  judgment  of  sister  state;  2  A.  D.  62,  on 
conclusiveness  of  judgment  of  a  foreign  court  of  admiralty;  65  A.  D.  704,  on 
right  to  attack  foreign  judgments  by  inquiring  into  jurisdiction  of  court  and  its 
power  over  parties  and  things  in  controversy;  26  A.  S.  R.  888,  as  to  how  foreign 
judgments  are  provable. 

Cited  in  notes  in  94  A.  S.  R.  541,  on  conclusiveness  of  foreign  judgments; 
5  E.  R.  C.  746,  on  validity  and  effect  of  foreign  judgments;  20  L.R^  673,  as 
to  whether  fraud  in  procuring  foreign  decree  can  be  shown. 
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a80iiinpslt  lies. 

Cited  in  reference  note  in  37  A.  D.  56,  as  to  when  assumpsit  lies  for  money 
fcftd  and  received. 
Rlfbt  of  principal  to  proceeds  of  goods  as  against  creditors  of  agent. 

Cited  in  Tbompeon  y.  Perkins,  3  Mason,  232,  Fed.  Cas.  No.  13,072;  Titoomb 
T.  Seaver,  4  Me.  542,  holding  that  the  creditors  of  an  insolvent  factor  del 
endere  are  not  entitled  to  proceeds  of  sales  as  against  the  principal  except  to 
the  extent  of  commissions. 

Cited  in  note  in  68  A.  D.  169,  on  principars  right  to  follow  goods  or  their 
proceeds. 

1  AM.  DEC.  S26,  HURST  T.  lilTHGROW,  9  YCATES,  94. 
Rent  cdiarge,  nature  of  estate. 

Cited  in  Newman  v.  Keffer,  33  Pa.  442,  note,  Fed.  Cas.  No.  10,177,  holding  that 
both  the  estates  of  the  grantor  and  the  grantee  in  a  deed  which  reserves  a  quit- 
rent  partake  of  the  attributes  of  other  real  estate  for  all  purposes. 

Cited  in  reference  note  in  49  A.  D.  786,  on  rent  charge  as  subject  to  execution. 

Cited  in  note  in  93  A.  D.  362,  on  applicability  of  judgment  lien  to  rents. 
«»As  covenant  mnnlng  with  land. 

Cited  in  Frank  v.  McCrossin,  33  Pa.  Super.  Ct.  93,  to  the  effect  that  a  covenant 
to  pay  ground  rent  runs  with  the  land. 
Beal  estate  subject  to  levy  of  execution. 

Cited  in  Drake  v.  Brown,  68  Pa.  223,  3  Legal  Gaz.  106,  holding  that  all  possible 
titles  vested  or  contingent  in  real  estate  may  be  taken  in  execution  provided  there 
be  a  real  interest  in  the  defendant,  legal  or  equitable ;  Ogden  v.  Knepler,  1  Pearson 
(Ps.)  145;  Brown  v.  Webb,  1  Watts,  411, — arguing  the  same;  Flanagin  v.  Daws, 

2  Houst.  ( DeL )  476,  holding  that  every  description  of  estate  or  interest,  wheth- 
er equitable  or  legal,  in  lands,  except  where  the  same  is  subject  to  an  active 
trust,  is  liable  to  be  taken  on  execution;  Morrow  v.  Brenizer,  2  Rawle,  185, 
to  point  that  any  legal  or  equitable  interests  in  land,  all  contingent  interests,  and 
widow's  right  to  dower,  subject  to  levy;  Wilhelm  v.  Folmer,  6  Pa.  296,  holding 
that  a  trustee  has  no  real  interest  which  can  be  taken  on  execution;  Craft  v. 
Webster,  4  Rawle,  242,  arguing  that  the  estate  of  a  mortgagee  is  not  a  real  in- 
terest of  either  a  legal  or  equitable  character  so  as  to  be  taken  on  execution. 

Cited  in  note  in  23  liSLA.  643,  on  what  expectant  and  contingent  interests  in 
real  property  are  subject  to  attachment  or  levy  on  execution. 

1  AM.  DEC.    398,  GRAHAM  v.   BICKHAM,    2   YEATES,    S2,   4    DALL. 

149,  1  Jj.  ED.  778. 
Sttpalation  as  for  liquidated  damages  or  penalty. 

Cited  in  Keeble  v.  Keeble,  85  Ala.  662,  6  So.  149,  holding  that  the  intention  of 
parties,  Uie  dreumstances  and  the  consequences  of  the  breach  determine  whether 
a  stipulation  is  for  liquidated  damages  or  penalty,  also  citing  annotation  on  this 
point;  Sun  Printing  A  Pub.  Asso.  v.  Moore,  183  U.  8.  642,  46  L.  ed.  366,  22 
Sup.  Ct.  Rep.  240,  holding  that  the  naming  of  a  stipulated  sum  to  be  paid  for  the 
nonperformance  of  a  covenant  is  conclusive  in  the  absence  of  fraud  or  mutual 
mistake;  Harris  v.  Miller,  6  Sawy.  319,  11  Fed.  118,  holding  that  stipulated 
dimages  will  be  enforced  literally  where  the  actual  damages  are  incapable  of 
Moertaimnent  according  to  pecuniary  standards;  Mansur  A  T.  Implement  Co.  v. 
Tissier  Arms  A  Hardware  Co.  136  Ala.  597,  33  So.  818;  Smith  v.  Newell,  37 
Fla.  147,  20  So.  249, — ^holding  that  a  provision  for  liquidated  damages  for  breach 
of  sny  stipulation  in  a  contract  is  a  penalty  where  a  breach  of  any  one  of  the  stipu* 
lotions  is  easily  ascertainable  according  to  pecuniary  standards;  Shreve  v.  Brere- 
t«,  61  Pa.  176,  ^3  Phila.  Leg.  Int.  68,  holding  provision  in  contract  by  which  par- 
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tieB  bind  themielTes  in  specified  amount  for  full  perform&nee  one  for  a  penalty 
though  stated  to  be  as  liquidated  damages;  Renner  ▼.  Marshall,  1  Wheat.  215,  4 
L.  ed.  74,  sustaining  right  of  court  to  enter  judgment  without  writ  of  inquiry 
where  action  is  for  sum  certain,  or  which  may  be  rendered  certain  by  computation ; 
Gray  v.  Crosby,  18  Johns.  219,  holding  that  liquidated  damages  on  payment  of 
which  one  relies  for  a  discharge,  must  have  been  agreed  to  be  received  absolutely  in 
lieu  of  performance;  Keeble  v.  Keeble,  85  Ala.  552,  5  So.  140,  upholding  as  agree- 
ment for  liquidated  damages,  stipulation  in  employee's  contract  to  forfeit  and  pay 
$1,000  on  breach  of  covenant  to  abstain  from  intoxicating  liquors  and  citing  anno- 
tation also  on  this  point. 

Annotation  cited  in  Sun  Printing  &  Pub.  Asso.  v.  Moore,  183  U.  S.  642,  46  L. 
ed.  366,  22  Sup.  Ct.  Rep.  240,  upholding  stipulation  for  payment  as  liquidated 
damages  of  agreed  value  of  vessel  chartered  if  not  returned;  Harris  v.  Miller, 
6  Sawy.  319,  11  Fed.  118,  upholding  agreement  to  pay  stipulated  amount  aa 
damages  for  breach  of  agreement  to  do  or  not  do  particular  acts. 

Cited  in  reference  notes  in  5  A.  D.  105,  on  liquidated  damages;  38  A.  D.  138, 
on  what  are  liquidated  damages;  41  A.  S.  R.  672,  defining  penalties;  55  A.  S.  R. 
349,  as  to  when  stipulated  sum  will  be  held  to  be  liquidated  damages ;  25  A.  S.  R. 
110,  on  liquidated  damages  for  breach  of  contract;  2  A.  D.  162;  3  A.  D.  693; 
6  A.  D.  160;  12  A.  D.  345;  44  A.  D.  300;  61  A.  D.  720;  66  A.  D.  76;  99  A.  D. 
631;  39  A.  S.  R.  636;  50  A.  S.  R.  877;  69  A.  S.  R.  805;  78  A.  S.  R.  941;  85  A. 
S.  R.  479, — as  to  whether  penalty  or  liquidated  damages  was  intended;  49  A.  D. 
489;  14  A.  S.  R.  847;  22  A.  S.  R.  323;  33  A.  S.  R.  849 ;  91  A.  6.  R.  584,— on  dUtinc- 
tion  between  penalties  and  liquidated  damages;  43  A.  8.  R.  273,  on  mode  of  de- 
termining between  penalty  and  liquidated  damages. 

Cited  in  notes  in  108  A.  S.  R.  46,  47,  on  liquidated  damages  or  penalty;  6  E.  R. 
C.  559,  on  distinction  between  penalty  and  liquidated  damages;  108  A.  S.  R.  52, 
on  uncertainty  of  actual  damages  as  test  for  determining  as  between  liquidated 
damages  and  penalty. 
Bxtent  of  liability  on  bond. 

Cited  in  Mullen  v.  Morris,  43  Neb.  596,  62  N.  W.  74,  holding  penalty  the  limit  of 
liability  for  breach  of  obligations  of  a  penal  bond;  Lawrence  v.  United  States,  2 
McLean,  581,  Fed.  Cas.  No.  8,145,  holding  that  penalty  of  penal  bond  cannot  be 
exceeded  by  allowing  interest;  Frink  v.  Southern  Exp.  Co.  82  Ga.  33,  3  L.RJL 
482,  8  S.  £.  862,  holding  interest  allowable  as  damages  in  addition  to  penalty  of 
bond  for  payment  of  money  from  time  of  breach  and  citing  annotation  also  on 
this  point;  Jackson  County  v.  Leonard,  16  W.  Va.  470,  holding  damages  sufiTered 
not  exceeding  amount  of  penalty,  recoverable  on  breach  of  bond  conditioned  on 
principal's  compliance  with  contract  to  build  bridge;  Frink  v.  Southern  Exp.  Co. 
82  Ga.  33,  3  L.ILA.  482,  8  S.  E.  862;  Clark  v.  Bush,  3  .Cow.  151;  Hughes 
Y.  Wickliffe,  11  B.  Mon.  202, — holding  that  the  judgment  in  an  action  on 
a  bond  cannot  exceed  the  penalty  and  interest  from  default;  Lawrence  v. 
United  States,  2  McLean,  581,  Fed.  Cas.  No.  8,145,  holding  that  neither  in- 
terest nor  other  grounds  will  justify  a  judgment  against  sureties  for  a  larger 
amount  than  the  penalty  of  their  bond;  Wilkinson  v.  CoUey,  6  Kulp,  401,  to 
point  that  amount  in  excess  of  penalty  named  in  contract  may  be  recovered  in 
action  at  law  for  breach  if  warranted  by  the  evidence;  Hughes  v.  Hughes,  54 
Pa.  240,  holding  greater  sum  than  penalty  recoverable  in  action  on  bond;  New 
Holland  Turnp.  Co.  v.  Lancaster  County,  71  Pa.  442,  29  Phila.  Leg.  Int.  324, 
holding  county  entitled  to  recover  one  third  of  expense  of  constructing  bridge 
under  bond  so  conditioned  though  in  excess  of  penalty ;  Noyes  v.  Phillips,  60  N.  Y. 
408,  16  Abb.  Pr.  N.  S.  400,  holding  party  suing  for  breach  of  contract  contain- 
ing penalty  not  limited  in  damages  to  amount  of  penalty. 

Cited  in  reference  notes  in  4  A.  D.  179,  on  amount  of  recovery  on  bond;  5 
A.  D.  698,  on  penalty  in  bond  as  maximum  of  damages  allowable;  61  A.  D. 
720,  as  to  when  damages  beyond  penalty  may  be  recovered;  2  A.  D.  260,  on  right 
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to  leoofver  beyond   penalty  named  in  bond;   10  A.  D.  676;  40  LJLA.  360,  on 
interest  as  damages  beyond  penalty. 

Cited  in  notes  in  2  A.  D.  34,  on  amount  recoverable  against  surety  beyond  pen- 
alty in  bond;  6  E.  R.  C.  566,  on  recovery  of  damages  beyond  amount  of  penalty 
fixed  in  bond;  29  A.  D.  764,  on  interest  beyond  penalty  of  bond;  87  A.  D.  745,  747, 
750,  762,  as  to  wbetber  interest  can  be  recovered  on  penal  bond  beyond  penalty. 

1  AM.  DEC.  S40,  TORIUSNCE  ▼.  IRWIN,  2  YEATES,  210. 
Rlgbt  of  landlord  to  sne  In  trespass. 

Cited  in  Greber  v.  Kleckner,  2  Pa.  St.  289,  bolding  that  the  right  is  in  the 
tenant;  Stultz  v.  Dickey,  6  Binn.  285,  6  A.  D.  411,  holding  that  the  tenant  may 
maintain  action  for  injury  to  his  crop;  Williams  v.  Dougherty,  6  Phila.  156,  23 
Pbila.  Leg.  Int.  126,  holding  that  the  lessor  could  not  sue  the  tenant  in  tres- 
pass; Metzger  v.  Jackson,  16  Montg.  Co.  L.  Rep.  180,  holding  action  in  trespass 
qmare  clauaum  fregit  not  maintainable  by  landlord  against  tenant. 

Cited  in  reference  notes  in  39  A.  8.  R.  795,  on  right  of  landlord  to  maintain 
action  for  trespass;  50  A.  D.  238,  on  lessor's  right  to  maintain  trespass  during 
lease  against  third  persons. 

1  AM.  DEC.  S41,  CAMBERIiING  t.  M*CAIiIi,  2  DAIjIj.  280,  2  YEATES, 

281,  Reaffirmed  in  3  Dall.  477,  1  Jj,  ed.  887. 
Jtfatnrlty  of  right  of  action  on  Insurance  policy  payable  at  time  certain. 

Cited  in  Smith  v.  Steinbach,  2  Cai.  Cas.  168,  holding  that  the  insured  may  lose 
the  right  to  abandon  by  delay  in  so  electing. 

Cited  in  reference  note  in  57  A.  S.  R.  327,  on  prematurity  of  action  on  insur- 
ance policy. 

Distinguished  in  Lenox  v.  United  Ins.  Co.  3  Johns.  Cas.  224,  where  the  question 
was  as  to  sufficiency  of  proofs  of  loss  made. 
Time  for  abandonment. 

Cited  in  Smith  v.  Steinbach,  2  Caines,  Cas.  158,  holding  abandonment  never  too 
late  if  loss  continue  total  at  time  action  is  brought. 
SnAciency  of  proofs  of  loss. 

Distinguished  in  Lenox  v.  United  Ins.  Co.  3  Johns.  Cas.  224,  holding  protest 
of  master,  in  usual  form  stating  loss  of  insured  property  which  had  been  cap- 
tured, together  with  bill  of  lading  and  invoice,  sufficient  proofs  of  loss. 

1  AM.  DEC.  S45,  STONE  T.  MAS8EY,  2  YEATES,  S88. 
Vested  or  contingent  nature  of  legacies. 

Cited  in  Douner's  Appeal,  2  Watts  A  S.  372,  holding  that  a  legacy  was  post- 
poned for  the  legatee's  benefit  and  was  vested;  Loder  v.  Hatfield,  71  N.  Y.  92, 
holding  that  an  absolute  legacy  vests  though  payment  be  postponed;  Garland  v. 
Smiley,  51  N.  J.  Eq.  198,  26  Atl.  164,  holding  that  l^;acies  charged  on  Und 
lapse  iif  the  legatee  dies  before  the  time  for  payment  unless  postponement  was  for 
the  benefit  of  the  legatee. 

Cited  in  reference  notes  in  19  A.  D.  394;  26  A.  D.  75;  41  A.  D.  740,— as  to 
when  legacies  vest;  37  A.  D.  461,  as  to  when  vested  legacies  are  given  by  will. 

Cited  in  note  in  9  LJLA.  211,  212,  on  distinction  between  vested  and  contingent 
remainders. 

1  AM.  DEC.  S50,  HAMIIiTON  t.  BUCKWAIjTER,  2  YEATES,  889. 
Election  between  devise  and  other  rights. 

Cited  in  Zimmerman  v.  Lebo,  151  Pa.  345,  31  W.  N.  C.  85,  23  Pittsb.  L.  J. 
K.  S.  157,  17  L.R.A.  536,  24  AtL  1082,  holding  that  a  devisee  must  elect  between 
tbe  win  and  inconsistent  ri^ts  as  an  individual;  Preston  v.  Jones,  9  Pa.  466, 
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holding  that  acceptance  of  deviie  estops  devisee  to  deny  testator's  right  to  dispose 
of  property  belonging  to  devisee;  Zimmerman  t.  Lebo,  161  Pa.  345,  17  LJLA.  536, 
24  Atl.  1082,  holding  that  acceptance  of  devise  estops  devisee  to  claim  that  testa- 
tor's purchase  as  administrator  of  devisee's  husband  of  other  land  devised  to  an- 
other person  was  void. 

Cited  in  reference  note  in  31  A.  D.  666,  on  doctrine  of  electioiL 
» Between  devise  and  dower. 

Cited  in  Creacraft  v.  Dille,  3  Yeates,  79,  holding  a  devise  of  a  third  of  lands 
to  a  widow  during  widowhood  was  in  bar  of  dower. 

Cited  in  reference  notes  in  17  A.  D.  277,  on  devise  or  legacy  in  lieu  of  dower ; 
3  A.  D.  336,  on  bar  to  dower;  16  A.  D.  721;  27  A,  D.  448, — on  bar  of  dower  by 
devise  or  legacy ;  43  A.  D.  767,  as  to  when  election  as  to  dower  is  necessary. 

Cited  in  notes  in  61  A.  D.  679,  as  to  when  dower  is  barred  by  provision  in 
will;  7  A.  D.  648,  on  right  of  widow  to  dower  in  addition  of  provision  in  will; 
92  A.  S.  R.  700,  on  effect  of  devise  during  widowhood  on  widow's  duty  to  elect 
between  benefits  of  will  and  right  to  dower  or  in  community  property;  3  L.R.A. 
498,  as  to  when  widow  is  put  to  election  between  provision  in  will  and  dower; 
12  L.R.A.  229,  as  to  when  widow  is  put  to  her  election  between  her  rights  under 
the  will  and  under  the  law. 

Distinguished  in  McCullough  v.  Allen,  3  Yeates,  10,  holding  that  an  unmistsUc- 
able  intention  to  put  the  widow  to  an  election  between  dower  and  devise  did  not 
appear;  Webb  v.  Evans,  1  Binn.  666,  holding  that  a  devise  to  the  widow  was  not 
necessarily  inconsistent  with  dower;  Hilliard  v.  Binford,  10  Ala.  977,  holding  that 
no  election  was  required  where  the  will  was  inoperative  as  to  realty  and  there 
was  no  inconsistency  between  dower  and  the  bequest;  Corrill  v.  Ham,  2  Iowa, 
662,  holding  that  a  devise  of  all  testator's  property  to  the  widow  was  not  incom- 
patible with  dower;  Sanford  v.  Jackson,  10  Paige,  266,  holding  that  a  gift  of  all 
testator's  estate  to  the  widow  as  a  trustee  for  children  was  not  in  bar  of  her 
dower. 
—  What  oonstltntes  election. 

Cited  in  Cauffman  v.  Cauffman,  17  Serg.  &  R.  16,  holding  that  an  agreement  and 
receipts  with  executors  showed  an  election  to  take  under  the  will;  Davison   v. 
Davison,  16  N.  J.  L.  236,  holding  that  whether  an  election  was  fairly  and  under- 
standingly  made  is  a  question  of  fact. 
Indeterminate  estates  as  for  life  of  taker. 

Cited  in  Adams  v.  Storey,  136  111.  448,  26  A.  S.  R.  392,  11  L.R.A.  790,  26  N.  £. 
682,  holding  that  an  annuity  determinable  by  act  of  the  annuitant  only  is  for 
life. 

1  AM.  DEC.  S62,  LUDWICK  v.  CROIili,  2  TEATES,  464. 
Estoppel  of  obligor  to  set  up  defense  against  assignee  of  bond. 

Cited  in  Bowen  v.  Team,  6  Rich.  Eq.  298,  60  A.  D.  127,  holding  the  obligor 
estopped  as  against  the  assignee  only  when  act  has  been  done  promotive  of  the 
assignment  and  representing  the  absence  of  defenses;  Hamer  v.  Johnston,  Sm. 
ft  M.  Ch.  663,  holding  one  estopped  to  deny  consideration  as  against  a  stranger 
who  took  an  assignment  on  the  strength  of  representations  to  the  assignor ;  Cames 
V.  Fired,  2  Yeates,  641,  holding  obligor  estopped  by  representation  to  prospective 
assignee  that  there  was  no  defense  though  in  fact  there  was  one  of  which  obligor 
was  ignorant;  Burke  v.  Allen,  3  Yeates,  361,  denying  right  to  set  up  unrecorded 
mortgage  against  assignee  of  a  purchase-money  bond  from  the  mortgagor ;  Lewis  v. 
Reeder,  9  Serg.  ft  R.  193,  holding  that  maker  of  a  note  ''without  defalcation"  can- 
not set  up  want  of  consideration  against  an  assignee ;  Scott  v.  Jones,  1  Brock.  244, 
Fed.  Cas.  No.  12,636,  holding  an  obligor  estopped  who  did  not  claim  any  defense 
when  notified  of  the  assignment;  Watson  v.  McLaren,  19  Wend.  667,  applying  the 
same  rule  against  a  guarantor  who  said  a  note  was  good  when  notified  of  an  as- 
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signment ;  Gilpin  t.  Smith,  11  Smedes  k  M.  100,  holding  that  a  promise  made  af- 
ter the  aasigninent  will  not  work  an  estoppel. 

Cited  in  reference  note  in  1  A.  D.  465,  on  assignment  of  bond  given  for  gaming 
eoBsideration. 
I>efen8e8  so<»d  against  assignee  of  bond. 

Followed  in  McFarlane  y.  Griffith,  4  Wash.  0.  C.  585,  Fed.  Cas.  No.  8,790, 
holding  the  doctrine  that  an  assignee  for  value  stands  in  no  better  position  than 
the  assignor  is  a  binding  Pennsylvania  rule  of  decision  on  the  law  side  of  a  Fed- 
eral oourt  but  not  on  the  equity  side. 

1  AM.  I>E:C.  S«4,  woods  t.  NIXON,  ADDISON  (PA.)    ISl. 
2C*Cnre  of  and  occasion  for  replevin. 

Cited  in  Boyle  v.  Rankin,  22  Pa.  168,  holding  replevin  lies  wherever  one  claims 
ri^t  of  possession  of  goods  which  another  has;  Williamson  v.  Ringgold,  4  Cranch, 
C.  C.  39,  Fed.  Cas.  No.  17,755,  holding  replevin  would  lie  where  plaintifTs  goods 
were  taken  on  execution  against  another;  Harlan  v.  Harlan,  15  Pa.  507,  53  A.  D. 
612,  holding  replevin  lies  although  plaintiff  never  had  possession  if  he  be  presently 
entitled  to  it;  Tibbal  v.  Cahoon,  10  Watts,  232,  discussing  the  extension  of  the 
remedy  of  replevin  and  holding  any  owner  out  of  possession  may  maintain  it; 
Bower  t.  Tallman,  5  Watts  k  S.  556,  holding  that  plaintiff  may  recover  in 
replevin  where  defendant  has  prevented  actual  delivery  of  the  goods  by  the  sher- 
iff. 

Cited  in  reference  note  in  58  A.  D.  66,  as  to  when  replevin  lies. 
Cited  in  note  in  80  A.  S.  R.  747,  on  parties  plaintiff  in  replevin  or  claim  and 
d^veiy. 
Passing  of  title  to  goods  in  seller's  possession. 

Disapproved  in  Brown  v.  Reber,  30  Pa.  Super.  Ct.  114,  holding  that  title  did 
not  pass  where  the  sale  was  on  certain  terms  not  yet  complied  with. 
Rli^t  of  <»wner  to  possession  of  chattels. 

Cited  in  King  v.  Richards,  6  Whart.  418,  37  A.  D.  420,  holding  a  carrier  might 
defend  against  the  assignee  of  the  bill  of  lading  that  it  had  given  up  the  goods 
on  demand  to  the  true  owner. 

1  AM.  DEC.  S70»  WEBSTER  T.  HAIili,  2  HARR.  St  McH.   19. 
Safldency  of  certificate  of  married  woman's  acknowledgment. 

Cited  in  Tubbs  v.  Gatewood,  26  Ark.  128;  Calumet  ft  C.  Canal  ft  D.  Co.  v.  Rus- 
sell, 68  IlL  426;  Den  ex  dem.  Hadley  v.  Geiger,  9  N.  J.  L.  225;  Dennis  v.  Tar- 
penny,  20  Barb.  371, — ^holding  that  particular  certificates  sufficiently  complied 
with  the  statutory  requirements  being  substantially  conformable  thereto. 

Cited  in  reference  notes  in  16  A.  D.  611;  31  A.  D.  541,—on  sufficiency  of  ac- 
knowledgment; 9  A.  D.  364,  on  acknowledgments  by  feme  covert. 

Cited  in  notes  in  41  A.  D.  181,  on  private  examination  of  married  woman  on 
taking  her  acknowledgment;  108  A.  S.  R.  569,  on  sufficiency  of  recitals  in  certifi- 
cate of  acknowledgment  as  to  privy  examination  of  married  woman. 

Distinguished  in  Lau^lin  Bros.  v.  Fream,  14  W.  Va.  322,  holding  a  bare  recital 
that  the  wife  was  "examined  according  to  law^  was  fatally  defective;  Williams 
V.  Paine,  169  U.  S.  55,  42  L.  ed.  658,  18  Sup.  Ct.  Rep.  279,  where  the  sufficiency 
of  the  adaiowledgment  was  not  questioned. 
Smhstantlal  compliance  with  statutes  of  remedial  nature. 

Cited  in  Peck  v.  Mallams,  10  N.  Y.  509,  holding  a  registry  of  a  mortgage  was 
nffieient  if  it  substantially  set  forth  the  nature  and  terms  of  the  mortgage. 
Am.  Dec.  Vol.  I.— 5. 


Digitized  by 


Google 


1  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  6« 

1  AM.  DEC.  Z12f  STATE  ▼.  RIDGELY,  9  HARR.  A  McH.  190. 
AdmlMlblllty  of  declarations  erinclns  Intent. 

Cited  in  OorneUus  ▼.  State,  12  Ark.  782,  admitting  explanatory  declarations 
made  about  the  time  of  doing  an  act  alleged  to  have  been  lareeny;  Monroe  v. 
State,  6  Ga.  86,  holding  likewise  as  to  declarations  tending  to  show  intent  in  a 
murder  case;  State  ▼.  Smith,  37  Mo.  58,  holding  that  conversations  of  the  thieves 
are  admlBsible  to  show  that  the  goods  which  accused  received  were  stolen ;  Tomp- 
kins V.  Saltmarsh,  14  Serg.  k  R.  275,  holding  by  analogy  that  a  bailee,  sued 
for  loss  of  the  goods,  may  prove  his  acts  and  declarations  immediately  before 
and  after  the  loss  as  tending  to  repel  negligence. 

Cited  in  reference  note  in  49  A.  S.  R.  365,  on  admissibility  of  declarations  of 
accused,  made  prior  to  murder. 
Term  of  Imprisonment  as  qualifying  convict  to  be  a  vrltness. 

Cited  in  Cole  v.  Cole,  1  Harr.  &  J.  572,  holding  that  service  for  the  full  term 
necessary  to  newly  qualify  a  convict  as  a  witness  was  made. 

1  AM.  DEC.  874,  WILMOT  ▼.  TAIiBOT,  S  HARR.  A  McH.  2. 
Proof  of  lost  vrlll. 

Cited  in  Payne's  Will,  4  T.  B.  Hon.  423,  holding  that  the  contents  of  a  lost  or 
destroyed  will  may  be  proved  and  that  a  proceeding  to  prove  it  and  establish 
it  is  testamentary. 

Cited  in  reference  notes  in  57  A.  D.  300,  on  secondary  evidence  of  writing; 
29  A.  D.  249,  on  parol  proof  of  contents  of  will  after  evidence  of  its  loss. 

Cited  in  notes  in  12  A.  D.  680,  on  parol  proof  of  lost  will;  84  A.  D.  628,  on 
probate  of  lost  or  destroyed  wills;  38  L.R.A.  435,  on  rebutting  presumption  as  to 
revocation  of  missing  will. 
Competency  of  wife  to  testify. 

Cited  in  Montgomery  v.  Norris,  1  How.  (Miss.)  499,  holding  that  a  widow  is 
competent  to  prove  an  agreement  by  another  to  convey  a  distributive  share  to 
her  husband. 

Cited  in  reference  note  in  53  A.  D.  43,  on  competency  of  husband  or  wife  as 
witness  for  or  against  each  other. 

1  AM.  DEC.  S75,  QVYNN  v.  WHETCROFT,  8  HARR.  A  McH.  1S6. 
Snfllciency  of  tender. 

See  Barbour  v.  Hickey,  2  App.  D.  C.  207,  24  L.RJI.  763,  holding  tender  of 
entire  purchase  money  before  it  is  due  under  contract  for  payment  of  part  in 
interest  bearing  notes  insufficient. 

1  AM.  DEC.  til,  0*NEAIiE  ▼.  IjODGE,  8  HARR.  A  McH.  488. 
Inconclnsiveness  of  receipt  of  payment. 

Cited  in  Jones  v.  Ward,  10  Yerg.  160,  holding  that  a  receipt  may  be  explained 
by  parol  testimony;  Search's  Appeal,  13  Pa.  St.  108,  holding  that  a  recital  ''for 
a  valuable  consideration"  in  an  assignment,  will  not  imply  a  warranty. 

Cited  in  reference  notes  in  20  A.  D.  153,  on  parol  evidence  as  to  consideration; 
16  A.  D.  702,  on  parol  evidence  as  to  receipt;  12  A.  D.  401,  on  effect  of  con- 
tradicting recital  of  consideration. 

Cited  in  note  in  23  A.  D.  526,  on  parol  evidence  to  show  want  of  considera- 
tion. 
—  Receipt  recited  In  deed. 

Cited  in  Hamilton  v.  McGuire,  3  Serg.  k  R.  355;  Jordan  v.  Cooper,  3  Serg.  ft 
R.  564;  Watson  v.  Blaine,  12  Serg.  A  R.  131,  14  A.  D.  669;  Swafford  v.  Whipple, 
3  G.  Greene,  261,  54  A.  D.  498;  Taggart  v.  Stanbery,  2  McLean,  543,  Fed.  Cas. 
No.  13,724, — holding  that  a  recital  of  payment  in  a  deed  or  indorsed  thereon  is 
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eridoioe  but  not  oonchunre;  M'Crea  ▼.  Pomiort,  16  Wend.  460  holding  that  a 
redtal  that  the  oonsidoution  was  ''money"  waa  not  oonelusiye. 

died  in  reference  notes  in  18  A.  D.  288,  on  eondusiveness  of  consideration  in 
deed;  10  A.  D.  59,  on  condusiyeness  of  recital  of  payment  in  deed;  29  A.  D.  730, 
on  ooneluaiTenesa  of  acknowledgmciit  of  receipt  of  consideration  in  deed;  18  A.  D. 
166,  on  contradiction  of  consideration  recited  in  deed;  11  A.  D.  787,  on  parol  eri- 
denee  as  to  consideration  of  deed;  13  A.  D.  285,  on  parol  evidence  affecting  con- 
■ideration  named  in  deed. 

died  in  notes  in  14  A.  D.  676,  on  right  to  inquire  into  consideration  of  deed; 
20  T*.R.  A  ■   102,  on  parol  evidence  denying  receipt  of  consideration  of  deed,  in 
setion  for  purchaae  price;  30  A.  D.  116,  on  parol  evidence  as  to  consideration  clause 
of  deed. 
Parol  evidenoe  of  collateral  writings  or  agreements. 

Cited  in  Rymer  ▼.  South  Penn  Oil  Co.  54  W.  Va.  530,  46  8.  £.  559,  holding  that 
parol  evidence  of  a  contemporaneous  collateral  agreement  between  lessors,  is 
admissible  the  lease  being  silent. 

Cited  in  reference  note  in  12  A.  D.  169,  on  parol  evidence  to  affect  deeds  and 
other  written  contracts. 

Cited  in  note  in  14  E.  R.  C.  756,  on  parol  proof  as  to  consideration. 

1  AM.  DEC.  S78,  HAMUjTON  ▼.  CAWOOD,  8  HARR.  A  McH.  487. 
Boundaries  by  course  and  distance. 

Cited  in  Lamar  v.  Minter,  13  Ala.  31,  rejecting  parol  proof  that  a  deed  for  stated 
acres  was  intended  to  be  for  one  fractional  part  of  a  government  subdivision; 
Gsyk  V.  Hudson,  10  Ala.  116,  rejecting  evidence  that  a  bond  to  Jones  was  meant 
to  run  to  James. 

Cited  in  reference  notes  in  1  A.  D.  548,  on  mode  of  determining  boundaries; 
34  A.  D.  105,  as  to  which  boundaries  will  prevail;  47  A.  D.  827,  on  conclusiveness 
of  courses  and  distances  in  conveyance. 

Disapproved  In  Opdyke  v.  Stephens,  28  N.  J.  L.  83,  holding  that  the  fact  of  the 
locatkni  of  a  boundary  is  provable  by  parol  notwithstanding  courses  and  dis- 
tances. 

1  AM.  DBC.  S79,  RAYMBR  ▼.  SIM,  S  HARR.  St  McH.  451. 
Parol  promise  to  pay  anotber's  debt. 

Cited  in  note  in  95  A.  D.  252,  as  to  what  promises  to  answer  for  third  person's 
debt  are  within  statute  of  frauds  and  what  are  not. 

1  AM.  DSC.  S80,  RUSSEIili  ▼.  FAIiliS,  8  HARR.  A  MoH.  457. 
Presence  of  testator  at  attestation  of  will. 

Cited  in  Robinson  v.  King,  6  Ga.  539,  holding  that  witnesses  need  not  be  in  the 
asme  room  with  testator  provided  he  could  see  them;  Edelen  v.  Hardey,  7  Harr. 
A  J.  61,  holding  that  he  need  not  have  seen  them  sign  but  he  must  have  been 
where  he  could  have  seen;  Re  Page,  81  Mich.  581,  8  L.RJL.  822,  46  N.  W.  106^ 
holding  that  bringing  the  will  into  testator's  presence  after  attestation  is  not 
sufficient;  Re  Page,  81  Mich.  581,  8  L.RJL.  822,  46  N.  W.  106,  holding  that  sign- 
ing in  another  room  followed  by  their  telling  him  that  they  did  so  sufficed. 

Cited  in  reference  note  in  40  A.  D.  602,  as  to  what  is  attestation  "in  presence 
of  testator." 

Cited  in  note  in  40  A.  D.  231,  on  execution,  publication,  and  attestation  of 
wills. 

Distinguished  in  Reed  v.  Roberts,  26  Ga.  294,  71  A.  D.  210,  holding  that  m 
testator  in  emtremU  must  have  been  able  to  see  the  attestation  without  changing 
his  position. 
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1  AM.  DEC.  tSl,  BUCHANAN  ▼.  BORDIiET,  4  HARR.  Sk  McH.  41. 
Discharge  of  surety  by  forbearance  to  principal. 

Cited  in  Warner  v.  Beardsley,  8  Wend.  194,  holding  a  surety  not  discharged 
unless  by  failure  to  sue  on  request  the  debtor  became  insolvent. 

Cited  in  reference  notes  in  16  A.  D.  623 ;  29  A.  D.  225,— on  what  acts  of  cred- 
itor discharge  surety;  2  A.  D.  316,  on  obligation  and  liability  of  surety;  17 
A.  D.  211,  on  indulgence  to  principal  releasing  surety;  13  A.  D.  461,  on  effect 
of  delay  in  proceeding  against  principal  upon  liability  of  surety;  11  A.  D. 
589;  20  A.  D.  297, — on  release  of  surety  by  failure  to  proceed  against  principal. 

Cited  in  note  in  23  A.  D.  197,  on  discharge  of  surety  by  forbearance,  laches,  or 
indulgence  as  to  principal. 

1  AM.  DEC.  889,  SOMERVILLE  t.  TRUEMAN,  4  HARR.  A  McH.  4S. 
Right  of  party  In  possession  of  land  nnder  purchase. 

Cited  in  Hart  v.  Bostwick,  14  Fla.  162,  holding  that  the  purchaser  in  pos- 
session under  an  executory  contract  of  sale  cannot  set  up  adverse  possession 
to  his  vendor. 
Relief  against  nUstake. 

Cited  in  reference  notes  in  26  A.  D.  396;  32  A.  D.  134, — on  relief  in  equity 
against  mistake. 

Cited  in  notes  in  21  A.  D.  41,  on  mistake  in  written  instrument  as  ground  of 
equitable  relief;  65  A.  S.  R.  507,  on  reformation  of  deeds. 
Specific  performance  of  oral  contract. 

Cited  in  reference  notes  in  45  A.  D.  265,  as  to  what  is  sufficient  performance  to 
take  case  out  of  statute  of  frauds;  39  A.  8.  R.  843,  on  specific  performance 
of  parol  contracts  to  convey  land ;  52  A.  D.  294,  on  specific  enforcement  of  verbal 
contract  for  sale  of  land  when  partly  performed. 

1  AM.  DEC.  885,  PLUMMER  ▼.  liANE,  4  HARR.  M  McH.  79. 
Title  by  adverse  possession. 

Cited  in  Armstrong  v.  Risteau,  5  Md.  256,  59  A.  D.  115,  holding  that  ad- 
verse possession  becomes  itself  a  title. 

Cited  in  reference  note  in  50  A.  D.  232,  on  title  necessary  or  sufficient  to  sup- 
port ejectment. 

1  AM.  DEC.  886,  TRISLER  v.  WILLIAMSON,  4  HARR.  Sk  McH.  918. 
Impeachment  or  rebuttal  of  receipt  for  payment. 

Cited  in  Hoopes  v.  Strasburger,  37  Md.  390,  11  A.  R.  538,  holding  a  receipt 
impeachable  for  fraud;  Fuller  v.  Crittenden,  9  Conn.  401,  23  A.  D.  364,  holding 
a  receipt  inconclusive  as  to  the  amount  paid;  M'Crea  v.  Purmort,  16  Wend.  460, 
30  A.  D.  103,  holding  a  recital  of  consideration  in  a  deed  explainable  by  parol; 
Weed  V.  Snow,  3  McLean,  265,  Fed.  Cas.  No.  17,347,  holding  that  a  receipt  may 
be  contradicted  by  parol. 

Cited  in  reference  notes  in  1  A.  D.  110,  on  nonconclusiveness  of  receipt;  45 
A.  D.  129,  on  receipt  as  evidence  of  payment;  25  A.  D.  363,  on  parol  evidence  to 
explain  or  contradict  receipt;  34  A.  D.  183,  on  parol  evidence  to  vary  effect  of 
receipt. 

Cited  in  note  in  23  A.  D.  368,  on  evidence  to  show  that  receipt  was  obtained 
by  fraud,  misrepresentation,  and  imposition. 

1  AM.  DEC.  888,  SIMMONS  v.  HILL,  4  HARR.  A  McH.  959. 
Specific  performance  of  partly  executed  sale  of  land. 

Cited  in  Davis  v.  Read,  37  Fed.  418,  holding  that  the  performance  must  have 
been  in  some  substantial  degree  by  complainant. 
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Cited  in  reference  notes  in  39  A.  S.  R.  843,  on  specific  performance  of  parol 
contracts  to  convey  land;  52  A.  D.  294,  on  specific  inforcement  of  verbal  con- 
tract for  sale  of  land  when  partly  performed;  30  A.  D.  271,  on  part  performance 
taking  parol  contract  ont  of  statnte  of  frauds;  52  A.  D.  220,  on  necessity  of 
dearly  proving  agreement  to  entitle  one  to  specific  performance. 
—  Discretion  of  chancellor. 

Cited  in  Doyle  v.  Harris,  11  R.  I.  539;   Henderson  v.  Hays,  2  Watts,  148; 
Waters  v.  Howard,  8  Gill,  262, — holding  that  specific  performance  is  at  the  chan- 
cellor's discretion. 
Consideration  between  parent  and  <^lld. 

Followed  in  Shepherd  v.  Bevin,  9  Gill,  32,  holding  that  between  a  mother  and 
son  a  relatively  small  consideration  suffices. 

1  AM.  DEC.  407,  MONCRIEFF  v.  GOIiDSBOROUGH,  4  HARR.  A  McH. 

281. 
Paflng  or  by-blddlng  at  auction. 

Cited  in  Veazie  v.  Williams,  8  How.  134,  12  L.  ed.  1018,  holding  that  by-bid- 
ding by  the  owner  or  at  his  instance  or  ratified  by  him  is  fraud  which  will  avoid 
the  sale;  Bowman  v.  McClenahan,  20  App.  Div.  346,  46  N.  Y.  Supp.  945,  holding 
that  the  employment,  by  the  owner  of  land  put  up  at  auction^  of  puffers  to  bid 
up  the  price  invalidates  the  sale  to  a  bona  fide  bidder. 

Cited  in  reference  notes  in  55  A.  D.  204,  on  fraud  in  employing  by-bidder  at 
auction;  55  A.  D.  755,  on  invalidity  of  agreements  preventing  or  stifling  compe- 
tition at  auction  sale;  44  A.  D.  731,  on  combinations  and  agreements  to  pre- 
vent competition  at  public  auction. 

Cited  in  note  in  96  A.  D.  267,  on  legality  of  employment  of  puffers  at  auction. 

1  AM.  DEC.   409,  BROWN  v.  DUNCANSON,  4  HARR.  A  McH.  350. 
Scope  of  powrer  to  bind  copartners. 

Cited  in  Cotton  v.  Evans,  21  N.  C.  (1  Dev.  ft  B.  Eq.)  284  {dissenting  opinion), 
on  disability  to  bind  firm  as  to  matters  outside  firm  business. 

Cited  in  reference  note  in  43  A.  D.  685,  on  partner's  power  to  bind  firm  on  nego- 
tiable instrument. 

Cited  in  note  in  4  A.  D.  288,  on  law  of  partnership. 
~  Jury  questions  as  to  partner's  authority. 

Cited  in  Cadwallader  v.  Kroesen,  22  Md.  200,  holding  that  the  circumstances 
attending  an  agreement  made  by  one  partner  out  of  the  routine  of  partnership 
transactions  should  properly  be  submitted  to  the  jury  to  determine  the  authority 
of  the  partner  to  bind  the  firm. 

DisUnguished  in  Manning  v.  Hays,  6  Md.  5,  holding  that  a  note  signed  by 
one  member  of  an  existing  firm  in  the  partnership  name  is  presumed  to  be  a 
partnership  obligation  until  the  contrary  is  shown. 

1  AM.  DRC.  410,  liOWE  v.  BOTELER,  4  HARR.  A  MoH.  846. 
Admissions  affecting  coparty. 

Cited  in  Southern  L.  Ins.  Co.  v.  Wilkinson,  53  Ga.  535,  holding  where  the  par- 
ties to  the  suit  set  up  in  a  joint  suit  a  joint  claim  resting  on  the  same  con- 
tract with  an  issue  applying  to  them  jointly  the  admissions  or  declarations  of 
one  are  admissible  against  the  other. 

Cited  in  reference  note  in  27  A.  D.  406,  on  admissions  or  declarations  of  one  of 
parties  in  eonununity  of  interest  or  design. 

Cited  in  note  in  51  A.  D.  321,  on  effect  of  admission  by  one  of  several  joint 
obligors  as  to  others. 


Digitized  by 


Google 


1  AM.  DEC]  NOTES  OX  AMERICAN  DECISIONS.  70 

1  AM.  DEO.  411,  RUNKEIi  T.  WINUMUXiER,  4  HARR.  A  McH.  4t». 
Nature  of  mandamus. 

Cited  in  State  ex  rel.  McClellan  t.  Gravet,  10  Md.  361,  81  A.  D.  639,  holding 
that  the  writ  of  mandamus  is  a  summary  remedy  for  the  want  of  a  specific  one, 
where  there  otherwise  would  be  a  failure  of  justice;  Thomas  t.  Mason,  39  W.  Vs. 
620,  26  L.ILA.  727,  20  S.  E.  680,  holding  that  mandamus  is  an  ancillary  and 
supplementary  proceeding  in  the  nature  of  a  mandatory  injunction  in  aid  of 
legal  proceedings  in  general;  Harwood  ▼.  Marshall,  9  Md.  83,  holding  that  under 
a  grant  of  remedial  power  similar  to  the  general  court  the  county  court  could 
issue  mandamus  to  try  the  right  to  office  where  there  was  no  other  remedy. 

Cited  in  reference  notes  in  6  A.  D.  689,  on  right  to  mandamus;  62  A.  D.  302, 
on  mandamus  as  proper  remedy  to  reinstate  into  office. 

Cited  in  notes  in  19  A.  D.  608,  as  to  when  mandamus  will  be  granted;  12  A. 
D.  31,  on  issuance  of  mandamus  against  corporation;  68  L.ILA.  836,  on  origin 
and  nature  of  original  jurisdiction  of  court  of  last  resort  in  mandamus  case; 
61  L.R.A.  34,  on  superintending  control  and  supervisory  jurisdiction  of  super- 
ior over  an  inferior  or  subordinate  tribunal;  61  L.ILA.  36,  on  existence  of  in- 
herent power  of  supervisory  or  superintending  control  of  highest  law  court  of 
original  jurisdiction. 

—  As  prerogative  writ. 

Cited  in  People  ex  rel.  Griffin  v.  Steele,  2  Barb.  397,  1  Edm.  Sel.  Cas.  605, 
holding  that  the  authority  of  the  writ  extends  to  all  inferior  courts,  tribunals 
and  officers,  executive,  ministerial,  or  judicial. 

Cited  in  reference  note  in  3  A.  D.  657,  on  nature  of  prerogative  writ. 

—  To  enforce  rights  of  pastor  of  ciinrcli. 

Cited  in  Union  Church  v.  Sanders,  1  Houst.  (Del.)  100,  63  A.  D.  187,  holding 
that  mandamus  will  lie  to  induct  one  into  a  pastorate  only  when  temporal  rights 
are  denied. 

Cited  in  reference  note  in  63  A.  D.  197,  on  mandamus  to  reinstate  minister  to 
rights  and  functions. 

—  Procedure  for  issuance  of  writ. 

Cited  in  Brosius  v.  Renter,  1  Harr.  A  J.  480,  holding  that  a  mandamus,  can- 
not issue  without  notice  from  the  court  to  the  opposite  party;  Motter  v.  Primrose, 
23  Md.  482,  holding  a  previous  demand  and  refusal  not  necessary  in  order  to 
support  an  application  for  a  mandamus  to  compel  appointment  of  judges  of 
election  in  a  corporation. 
Religions  societies,  power  of  courts  over. 

Cited  in  notes  in  49  L.RJL.  386,  on  basis  of  court's  jurisdiction  over  ecclesias- 
tical controversies;  100  A.  S.  R.  742,  on  jurisdiction  of  civil  courts  over  expul- 
sion of  pastor. 

Distinguished  in  Union  Church  v.  Sanders,  1  Houst.  (Del.)  100,  68  A.  D. 
187,  holding  that  a  church  in  its  ecclesiastical  orders,  functions,  and  discipline 
remains  free  from  civil  or  secular  jurisdiction. 

1  AM.  DEC.  422,  ROSS  v.  NORVELIi,  1  WASH.   (VA.)    14. 
Parol  evidence  to  show  true  terms  of  contract. 

Cited  in  Streator  v.  Jones,  10  N.  C.  (3  Hawks)  423,  holding  that  parol  evi- 
dence is  admissible  to  show  the  true  contract  of  the  parties;  Kinzie  v.  Pmirose, 
3  III.  616,  holding  that  parol  proof  is  admissible  to  show  a  different  considera- 
tion from  that  stated  in  a  deed,  where  an  imposition  will  thereby  be  prevented. 

Cited  in  reference  notes  in  20  A.  D.  84,  on  parol  evidence  to  vary,  control,  or 
alter  written  instruments;  46  A.  D.  243,  on  parol  evidence  to  vary  writing  or 
annex  conditions  thereto. 
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—lb  Impress  Iniplled  or  constructive  trust  on  title. 

Cited  in  Byers  ▼.  Danley,  27  Ark.  77,  holding  that  a  trust  bj  operation  of  law 
may  be  shown  hy  parol;  Bank  of  United  States  v.  Carrington,  7  Leigh.  566, 
holding  that  where  a  purchaser  of  land  pays  the  purchase  price  but  takes  the 
conTeyanoe  in  the  name  of  another  a  trust  results  by  operation  of  law  and  may 
be  shown  by  parol ;  Babcock  v.  Wyman,  19  How.  289,  16  L.  ed.  644,  holding  parol 
proof  is  admissible  to  show  a  resulting  trust  in  a  deed  absolute  on  its  face 
notwithstanding  any  demand  by  the  answer;  Walraven  v.  Lock,  2  Patton  ft  H. 
(Va.)  547,  holding  that  it  is  competent  to  prove  by  parol  the  express  or  agreed 
conditions  upon  which  the  legal  title  was  acquired. 
*  To  reduce  absolute  transfer  to  security. 

Cited  in  Dabney  v.  Green,  4  Hen.  k  M.  101,  4  A.  D.  503,  holding  that  a  bill 
of  sale  absolute  on  its  face  may  be  shown  to  be  a  security  for  a  loan;  Ward 
V.  Deering,  2  T.  B.  Mon.  9;  Hudson  v.  Isbell,  5  Stew,  ft  P.  (Ala.)  67,— holding 
that  parol  proof  is  admissible  to  show  that  a  bill  of  sale  of  slaves  was  intended 
as  security  for  a  loan;  Robertson  v.  Campbell,  2  Call  (Va.)  421,  1  A.  D. 
540,  holding  a  transfer  of  slaves  for  an  inadequate  value  was  intended  as  a 
mortgage;  Hamer  v.  Harrell,  2  Stew,  ft  P.  (Ala.)  323,  holding  that  it  may  be 
shown  that  delivery  of  slaves  was  as  security  for  a  loan  and  that  his  use  was 
to  be  considered  as  interest. 

Distinguished  in  Mayhew  v.  Graham,  4  Gill.  339,  holding  parol  evidence  inadmis- 
sible to  prove  that  a  bill  of  sale  of  a  vessel  was  intended  by  the  parties  at  the 
time  of  execution  to  be  a  mortgage. 
—  That  deed  is  mortgage. 

Cited  in  Suavely  v.  Pickle,  29  Gratt.  27,  holding  that  parties  to  a  deed  may  by 
oral  evidence  prove  that  a  deed  absolute  on  its  face  was  intended  to  be  a  mort- 
gage; Klinck  V.  Price,  4  W.  Va.  4,  6  A.  R.  268;  Vangilder  v.  Hoffman,  22  W. 
Va.  I;  Kroeaen  v.  Seevers,  5  Leigh.  434;  Slee  v.  Manhattan,  1  Paige,  48;  Nease 
T.  Capehart,  8  W.  Va.  95;  Roberto  v.  Cocke,  1  Rand.  (Va.)  121;  Hancock  v. 
TaUey,  1  Va,  Dec.  433;  Walraven  v.  Lock,  2  Patton  ft  H.  (Va.)  547;  Jarrett 
V.  Johnson,  11  Gratt.  327, — to  the  proposition  that  parol  evidence  is  admissible 
to  show  that  an  absolute  deed  was  intended  to  operate  as  a  mortgage;  Craig 
V.  Feland,  4  T.  B.  Mon.  228,  holding  that  an  equity  of  redemption  may  be 
created  or  rebutted  by  parol;  Bank  of  United  States  v.  Carrington,  1  Leigh.  566, 
on  the  same  point;  Land  v.  Jeffries,  5  Rand.  (Va.)  211,  on  the  proposition  that 
parol  evidence  is  admissible  to  explain  the  intention  with  which  a  deed  was  made ; 
English  V.  Lane,  1  Port.  (Ala.)  328,  holding  that  the  parol  proof  must  be  strong 
and  satisfactory  to  show  that  a  deed  absolute  was  intended  as  a  mortgage ;  Mobs 
▼.  Green,  10  Leigh.  251,  34  A.  D.  731,  holding  on  the  point  that  retention  of  pos- 
sesion is  indicative  of  mortgage. 

Cited  in  reference  notes  in  2  A.  D.  61 ;  22  A.  D.  216;  34  A.  D.  213;  15  A.  D.  48; 
20  A.  D.  100,— on  parol  evidence  to  show  that  bill  of  sale  absolute  in  form  was 
intended  as  a  mortgage;  1  A.  D.  518,  519,  on  holding  bill  of  sale  a  mortgage 
and  permitting  seller  to  redeem. 

Cited  in  note  in  18  E.  R.  C.  14,  on  criterion  for  determining  whether  transac- 
tion was  mortgage  or  sale. 
Presumption  as  to  payment  after  lapse  of  time. 

Cited  in  Jones  v.  Comer,  5  Leigh.  350,  holding  that  a  satisfaction  or  release 
it  presumed  after  a  lapse  of  twenty  years ;  Criss  v.  Criss,  28  W.  Va.  388,  holding 
that  a  presumption  of  payment  of  a  debt  arises  after  the  lapse  of  twenty  years; 
Pitzer  V.  Bums,  7  W.  Va.  63 ;  Camden  v.  Alkire,  24  W.  Va.  674,— holding  that 
release  and  payment  of  a  trust  deed  is  presumed  after  a  lapse  of  twenty  years; 
Fenwick  v.  Maoey,  1  Dana.  276,  holding  that  because  of  a  presumed  dereliction 
the  right  to  redeem  a  slave  after  twenty  years  is  barred  unless  something  ap- 
pear to  repel  the  presumption. 
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lilmltations  or  Uu^ies  ms  har  of  equities. 

Cit«d  in  Perry  t.  Craig,  3  Mo.  616,  holding  that  negligence  and  lapse  of  time 
will  always  bar  relief  on  matters  of  equity;  Barbour  v.  Whitlock,  4  T.  B.  Mod.  180, 
holding  that  the  statute  of  limitation  and  rule  of  limitati<m  in  equity  ia  for  the 
protection  of  the  possessor  and  not  to  bar  his  claim. 
—  As  bar  of  Uen  or  redemption. 

Referred  to  as  leading  case  in  Criss  ▼.  Criss,  28  W.  Va.  388,  holding  that  the 
bar  of  the  legal  right  to  re-entry  or  repossession  is  no  bar  to  the  bill  to  redeem 
which  right  exists  till  payment  is  presumed. 

Cited  in  Pitzer  v.  Bums,  7  W.  Va.  63,  holding  that  the  limitation  against  trust 
deeds  to  secure  payment  of  debts  is  twenty  years;  Snavely  ▼.  Pickle,  29  Gratt. 
27,  that  the  bar  is  by  presumption  of  payment  or  release;  Calkins  v.  Calkins, 
3  Barb.  305,  holding  that  twenty  years  of  possession  by  a  mortgagee  without  ac- 
count or  acknowledgment  of  a  subsisting  mortgage  is  a  bar  to  all  equity  of 
redemption. 

Distinguished  in  Young  v.  Wiseman,  7  T.  B.  Mon.  270,  18  A.  D.  176,  hold- 
ing that  the  vendee  of  a  mortgagor  of  a  slave,  not  having  notice  of  the  mort- 
gage, holding  adverse  possession  for  five  years  is  protected  against  the  enforce- 
ment of  the  mortgagee's  lien. 
Requisites  of  mortgage. 

Cited  in  Stoever  v.  Stoever,  9  Serg.  k  R.  434,  holding  that  a  covenant  of  repay- 
ment is  not  essential  to  a  mortgage;  Moss  v.  Green,  10  Leigh.  251,  34  A.  D.  731, 
on  the  same  point. 
Allowances  to  mortgagee  In  possession. 

Cited  in  Neale  v.  Hagthrop,  3  Bland,  Ch.  551 ;  Hagthrop  v.  Hook,  1  Gill  &  J. 
270, — holding  that  a  trustee  or  mortgagee  in  possession  should  be  allowed  for  all 
necessary  expenses  incurred  for  the  defense,  protection,  and  repair  of  the  estate. 

1  AM.  DEC.  425,  HOOE  t.  OXUSY,  1  WASH.   (VA.)    19. 
Scope  of  agent's  apparent  powers. 

Cited  in  Kramer  v.  Blair,  88  Va.  456,  13  S.  E.  914,  holding  that  a  special  agent, 
constituted  for  a  particular  purpose  and  under  a  limited  power  cannot  bind  his 
principal  beyond  his  authority;  Smith  v.  Gibson,  6  Blackf.  369,  holding  that  no 
agency  will  be  implied  unless  there  be  some  evidence  of  recognition  by  the  prin- 
cipal in  the  particular  case  or  in  similar  instances;  Parsons  v.  Webb,  8  He. 
36,  22  A.  D.  220,  holding,  that  an  agent  specially  authorized  to  sell  a  horse  for 
a  party  cannot  pay  his  own  debt  with  the  horse  and  bind  the  principal. 

Cited  in  reference  note  in  65  A.  D.  196,  on  inference  of  agency  from  proof  of 
acting  as  clerk  in  store  for  several  years. 

Cited  in  note  in  24  A.  D.  66,  as  to  when  acts  of  agent  bind  principal. 

Distinguished  in  Blane  v.  Proudfit,  3  Call    (Va.)   207,  2  A.  D.  546,  holding 
that  where  the  power  is  limited  to  a  particular  object,  the  agent  must  act  with- 
in the  scope  of  his  authority  to  bind  the  principal. 
^As  to  drawing  bills  of  exchange. 

Cited  in  Hopkins  v.  Blane,  1  Call  (Va.)  361,  holding  that  an  authority  to 
buy  grain  and  to  draw  bills  for  payment  does  not  give  authority  to  agent  to 
buy  tobacco,  and  give  bills  on  principal  for  payment. 

1  AM.  DEC.  428,  KENNON  ▼.  McROBERTS,   1  WASH.    (VA.)    96. 
Construction  of  words  In  will. 

Cited  in  reference  note  in  53  A.  D.  481,  on  construction  of  word  *Tieirs." 
Cited  in  note  in  14  A.  D.  576,  on  construction  of  words  "property''  and  "estate" 
in  will. 
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Intentton  of  testator. 

Specially  approved  in  Wyatt  v.  Sadler,  1  Munf.  537,  holding  that  fee  passes  to 
yoimger  son  under  will  expressing  intent  to  bequeath  all  testator's  "worldly 
goods"  and  bequeathing  all  his  land  equaUy  to  his  two  sons;  Goodrich  v.  Hard- 
ing, 3  Rand.  (Ya.)  280,  holding  that  fee  passes  under  will  denoting  intent  to 
dispose  of  testator's  "temporal  goods,"  and  devising  land  without  words  of  in- 
heritance. 

Cited  in  Bailey  t.  Duncan,  2  T.  B.  Mon.  20,  holding  slave  included  in  bequest 
of  "worldly  goods"  if  intended  by  testator;  Schriver  v.  Meyer,  19  Pa.  87,  67  A.  D. 
634,  holding  fee  in  land  devised  to  wife,  intended  to  pass  by  will  disclosing  intent 
in  introductory  part  to  dispose  of  all  testator's  "worldly  estate;"  Watson  v. 
Powell,  3  Call  (Va.)  306,  holding  that  fee  in  land  devised  passes  under  will  dis- 
closing testator's  intent  in  introductory  part  to  settle  his  "temporal  estate;" 
Bast  V.  Garrett,  84  Va.  623,  9  S.  E.  1112,  holding  it  proper  to  construe  "and" 
as  "or"  to  effectuate  testator's  manifest  intention;  Doten  v.  Doten,  66  N.  H.  331,  20 
AtL  387,  holding  that  legacy  to  infant  cannot  bear  interest  contrary  to  testator *8 
intention;  Ambler  v.  Norton,  4  Hen.  k  M.  23,  denying  right  to  bdth  dower 
and  jointure  where  devise  was  clearly  intended  to  be  in  satisfaction  of  dow- 
er; Johnson  v.  Johnson,  1  Munf.  649,  holding  intent  to  pass  fee  in  land  shown 
by  will  bequeathing  land  and  personalty  without  technical  words  of  inher- 
itance; Smith  T.  Chapman,  1  Hen.  ft  M.  240,  holding  intention  to  give  life 
estate  shown  by  devise  to  child  for  life  and  after  his  death  to  his  "child  or 
children;"  Choice  v.  Marshall,  1  Ga.  97,  holding  that  absolute  estate  in  ne- 
groes passes  by  devise  to  daughter  "during  her  natural  life  and  the  heirs  of 
her  body  forever;"  Wallace  v.  Minor,  86  Va.  660,  10  S.  E.  423,  holding  con- 
tingent remainder  in  daughter's  heirs  created  by  well-informed  person's  will 
devising  use  of  land  to  daughter  for  life  and  afterward  for  use  of  her  heirs; 
Stevens  v.  Underbill,  67  N.  H.  68,  36  Atl.  370  (dissenting  ojHnion),  on  control- 
ling effect  of  testator's  intention;  Wilkins  v.  Taylor,  Wythe,  Ch.  338,  on  con- 
clusiveness of  testator's  intention  when  discoverable;  Hurt  v.  Brooks,  89  Va* 
490,  16  S.  E.  368,  holding  that  literal  meaning  of  words  will  be  disregarded  to 
carry  out  manifest  general  intent;  Hooe  v.  Hooe,  13  Gratt.  245,  holding  that  tes- 
tator's intention  will  prevail  over  strict  legal  construction  and  technical  sense  of 
words;  Graham  v.  Graham,  4  W.  Va.  320,  holding  that  testator's  intention  is  to 
be  gathered  from  entire  will,  not  from  isolated  clause. 

Cited  in  reference  notes  in  39  A.  D.  682,  on  ascertainment  of  testator's  intent 
m  construing  will ;  27  A.  D.  607 ;  77  A.  D.  679, — on  effect  of  testator's  intention 
in  construing  will. 

Cited  in  note  in  21  A.  D.  81,  on  how  far  testator's  intention  is  to  govern  in 
construction  of  will. 
—  Considering  snrroanding  circumstances  In  determining  Intention. 

Cited  in  Cole  v.  Cole,  79  Va.  251;  Ambler  v.  Norton,  4  Hen.  AM.  23;  Hooe  v. 
Hooe,  13  Gratt.  245, —  holding  intention  to  be  ascertained  by  considering  lan- 
guage in  light  of  surrounding  circumstances  and  relative  situation  of  the  parties ; 
Miars  v.  Bedgood,  9  Leigh.  361  (dissenting  opinion),  on  duty  of  looking  at  situa- 
tion and  circumstances  surrounding  testator  to  determine  intention ;  Randolph  v. 
Wright,  81  Va.  608,  holding  parol  evidence  of  circumstances,  situation  and  con- 
nection and  subsequent  transactions  of  testator  admissible  to  show  intention; 
Wootton  ▼.  Redd,  12  Gratt.  196,  holding  evidence  of  influencing  facts  known  to 
testator,  and  of  surrounding  circumstances  admissible;  Senger  v.  Senger,  81  Va. 
687  (dissenting  opinion),  on  same  point. 

Cited  in  reference  note  in  61  A.  D.  694,  on  showing  testator's  circumstances  in 
case  of  latent  ambiguity  in  will. 
—Value  of  precedents. 

Cited  in  Hall  v.  Palmer,  87  Va.  354,  24  A.  S.  R.  653,  11  L.R.A.  610,  12  S.  E. 
«18;  East  T.  Garrett,  84  Va.  523,  9  S.  E.  1112;  Cole  v.  Cole,  79  Va.  251;  Carr  v. 
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Effinger,  78  Va.  107, — on  intention  of  testator,  instead  of  precedents,  as  main 

guide  in  construing  will. 

—  Partial  intestacy;  residuary  clause. 

Followed  without  special  discussion  in  Horde  v.  M'Roberts,  1  Call   (Va.)    337. 

Cited  in  Finlay  v.  King,  3  Pet.  346,  7  L.  ed.  701,  holding  presumption  against 
intent  to  leave  large  part  of  estate  undisposed  of  shown  by  careful  provision  for 
and  discrimination  between  heirs  at  law;  Dennett  v.  Dennett,  40  K.  H.  498,  hold- 
life  estate  in  son  created  by  devise  to  him  of  ''all  the  residue"  of  testator's  estate 
to  descend  to  his  youngest  son;  Irwin  v.  Zane,  15  W.  Va.  646,  holding  that  general 
words  in  residuary  clause  carry  all  testator's  interest  or  estate  not  excluded; 
Cole  V.  Claybom,  1  Wash.  (Va.)  262,  holding  that  entire  estate  undisposed 
of  passes  under  bequest  of  ''all  the  rest  and  residue"  of  testator's  estate 
when  so  intended;  Van  Kleeck  v.  Reformed  Dutch  Church,  6  Paige,  600,  holding 
that  residuary  devise  of  land  includes  reversionary  and  contingent  interests,  pos- 
sibly not  otherwise  disposed  of;  Minor  v.  Dabney,  3  Rand.  (Va.)  191,  holding  land 
not  included  in  bequest  of  "all  the  estate  not  before  devised  including  my  gig  and 
saddle  horses;"  Johnson  v.  Johnson,  1  Munf.  549,  holding  that  no  interest  in  land 
bequeathed  to  younger  son  without  technical  words  of  inheritance,  passes  under 
residuary  bequest;  Stonestreet  v.  Doyle,  75  Va.  356,  40  A.  R.  731,  holding  that 
specific  devise  though  void  prevents  land  passing  under  residuary  clause. 

Distinguished  in  Markell  v.  Markell,  32  Gratt.  544,  holding  that  remainder  in 
house  and  lot  passes  under  gift  of  ''all  the  rest  and  residue"  of  testator's  estate. 

1  AM  DEC.  446,  HOYLE  v.  YOUNG,  1  WASH.    (VA.)    150. 
Slander. 

Cited  in  Cave  v.  Shelor,  2  Munf.  103;  Stallings  v.  Newman,  26  Ala.  300,  62 
A.  D.  723, —  holding  that  alleged  slanderous  words  must  be  taken  in  sense  in 
which  hearers  would  understand  them;  Montgomery  v.  Deeley,  3  Wis.  709, 
holding  that  words  complained  of  are  to  be  taken  in  sense  most  obvious  and 
natural;  Harman  v.  Cundiff,  82  Va.  239,  holding  malicious  charge  publicly  made 
that  certain  merchant  is  the  best  hand  to  steal  sheep  speaker  ever  saw  actionable 
per  9€. 

Cited  in  reference  notes  in  43  A.  D.  670,  on  slander  of  one  in  office  or  business ; 
34  A.  D.  586,  on  slanderous  words  affecting  one's  business  character;  44  A.  D.  Ill, 
on  actionability  of  words  affecting  one's  business  or  profession. 
Demurrer  to  evidence;  nonsuit. 

Cited  in  Hyers  v.  Green,  2  Call  (Va.)  555;  Adkins  v.  Fry,  38  W.  Va.  649, 
18  S.  £.  737, — ^holding  that  demurrer  to  evidence  must  set  forth  whole  evidence 
of  both  sides;  Hansbrough  v.  Thom,  3  Leigh.  147,  holding  demurrer  to  evidence 
allowable  although  case  has  progressed  before  jury;  McEwen  v.  Mazyck,  3  Rich. 
L.  210,  holding  compulsory  nonsuit  not  demandable  after  jury  has  retired;  Green 
V.  Judith,  5  Rand.  (Va.)  1,  holding  demurrer  to  evidence  waiver  of  all  demur- 
rant's evidence  contradictory  of  opponents;  Hyers  v.  Wood,  2  Call  (Va.)  574,  hold- 
ing joinder  in  demurrer  to  loose,  indeterminate  and  circumstantial  evidence  not 
required  unless  demurrant  admits  all  facts  and  conclusions  deducible ;  Merchants'  ft 
M.  Bank  v.  Evans,  9  W.  Va.  373,  holding  compulsory  joinder  in  demurrer  proper 
against  defendant  having  burden  of  proof  unless  case  clearly  against  plaintiff 
or  facts  inferable  doubtful. 

Criticized  in  Hart  v.  Calloway,  2  Bibb,  460,  denying  right  to  compel  adversary 
to  join  in  demurrer  to  evidence  l^  one  who  has  introduced  repellant  testimony. 

1  AM.  DEC.  449,  PliEASANTS  v.  ROSS,   1  WASH.    (VA.)    156. 
Failure  to  appoint  arbitrators,  or  of  arbitrators  to  act. 

Cited  in  Dandridge  v.  Harris,  1  Wash.  (Va.)  326,  1  A.  D.  465,  sustaining  right 
of  court  to  appoint  valuers  if  parties  fail  to  do  so  by  time  fixed  by  court. 
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Afldaritfl  as  to  awards. 

Cited  in  Tennant  t.  Divine,  24  W.  Va.  387,  sustaining  right  to  read  ea  parte 
affidavits  for  or  against  entry  of  award  as  judgment  of  court. 
ConclnslTeness  of  award. 

Cited  in  Scott  ▼.  Trents,  4  Hen.  ft  M.  356,  on  right  to  set  aside  award  for 
mistake  of  arbitrators  where  they  do  not  admowledge  mistake;  Bumpass  v.  Webb, 
4  Port  (Ala.)  65,  29  A.  D.  274,  holding  award  not  impeachable  for  mere  mistake 
of  law  or  fact;  Thornton  v.  McCormick,  75  Iowa,  285,  39  N.  W.  502,  holding  award 
conclusive  on  all  matters  submitted  unless  material  mistake  appears  on  face,  or 
equitable  grounds  for  setting  aside  shown;  Kincaid  v.  Cunningham,  2  Munf.  1, 
holding  award  not  attackable  for  mistake  of  arbitrators  where  no  partiality, 
misbehavior,  or  palpable  mistake  in  amount  shown;  Brickhouse  v.  Hunter,  4 
Hen.  &  M.  363,  4  A.  D.  528,  holding  award  final  though  it  adopts  reports  of 
commissioner  in  chancery  and  submits  propriety  of  decision  to  court;  Lewis  v. 
Chicago,  S.  F.  ft  C.  R.  Co.  49  Fed.  708,  holding  measurements  by  engineers  under 
construction  contract  conclusive  unless  clearly  erroneous;  Elliott  v.  Missouri, 
K.  ft  T.  R.  Co.  21  C.  C.  A.  3,  40  U.  S.  App.  61,  74  Fed.  707,  holding  classification  of 
ties  by  arbiter  conclusive  in  absence  of  fraud  or  gross  mistake. 

Cited  in  reference  notes  in  31  A.  D.  673,  as  to  when  awards  will  be  set  aside;  42 
A  S.  R.  208,  on  impeaching  awards;  56  A.  D.  317,  as  to  when  awards  will  be  set 
sside  for  mistake ;  29  A.  D.  277,  on  vacation  of  award  for  error  or  mistake  of  law 
appearing  on  its  face;  37  A.  D.  607,  on  equitable  impeachment  of  award  of  ar- 
bitrators; 38  A.  D.  478,  on  impeachment  of  award  for  partiality  or  misconduct 
of  arbitrators ;  48  A.  D.  586,  on  right  to  impeach  award  by  showing  misconduct  on 
part  of  arbitrators. 

Cited  in  notes  in  2  A.  D.  661,  as  to  when  arbitrator's  award  is  impeachable; 
23  A.  D.  110,  as  to  when  award  shall  be  set  aside  for  error  or  mistake;  14  A.  D. 
754,  on  causes  for  which  an  award  may  be  impeached. 
Conclnslveness  of  verdict  on  Issue  in  chancery. 

Cited  in  Henry  v.  Davis,  7  W.  Va.  715,  on  chancellor's  right  to  disregard  verdict 
if  against  the  evidence;  Johns  v.  Erb,  5  Pa.  232,  holding  evidence  before  auditors 
of  little  weight  against  verdict  on  issue  directed  thereon ;  Miller  v.  Wills,  95  Va. 
337,  28  S.  E.  337,  holding  chancellor  bound  by  verdict  where  evidence  contradictory 
and  evenly  balanced ;  Lavell  v.  Gold,  25  Gratt.  473,  holding  certificate  from  judge 
sitting  on  common  law  side  of  court  to  himself  on  chancery  side  of  dissatisfaction 
with  verdict  unnecessary;  Alexander  v.  Alexander,  5  Ala.  517,  holding  it  un- 
secessary  though  customary  to  direct  retrial  of  issue  where  judge  of  law  court 
certifies  dissatisfaction. 

Distinguished  in  Grigsby  v.  Weaver,  5  Leigh.  197,  sustaining  chancellor's  right 
to  uphold  verdict  on  issue  directed  though  judge  of  law  court  certifies  incor- 
rectness. 

1  AM.  DEC.  459,  diATBORN  ▼.  HILIi,  1  WASH.   (VA.)    177. 
Place  for  recording  chattel  mortgage. 

Cited  in  Moore  v.  The  Auditor,  3  Hen.  A  M.  232;  Bond  v.  Ross,  1  Brock.  316, 
Fed.  Gas.  No.  1,623, — ^holding  tbat  chattel  mortgage  must  be  recorded  in  district 
or  county  where  mortgagor  resides  though  property  elsewhere. 
Validity  of  chattel  mortgage;  record  as  eqaivalent  to  delivery. 

Cited  in  Gassner  v.  Patterson,  23  Cal.  299,  holding  strict  compliance  with 
eonditions  of  statute  on  which  validity  of  chattel  mortgage  depends,  necessary; 
Hundley  v.  Buckner,  6  Smedes  ft  M.  70,  holding  recording  of  mortgage  equivalent 
to  actual  delivery  of  the  property;  Glasscock  v.  Batton,  6  Rand.  (Va.)  78,  18  A. 
D.  703,  holding  recorded  mortgage  of  slave  valid  though  possession  retained; 
Thornton  v.  Davenport,  2  111.  296,  29  A.  D.  358,  holding  chattel  mortgage  valid 
without  delivery  of  possession,  if  mortgage  so  provides;  Planters'  &  M.  Bank  v. 
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Willis,  6  Ala.  770,  holding  retention  of  possession  by  mortgagor  until  forfeiture 
not  fraudulent;  Rose  v.  Burgess,  10  Leigh.  186,  holding  possession  of  chattel  by 
mortgagor  not  adverse  to  mortgagee;  Beasley  v.  Owen,  3  Hen.  k  M.  449,  holding 
loan  of  slave  terminated  by  making  and  recording  of  will  granting  slave  to  an- 
other; Wolff  V.  Farrell,  3  Brev.  68  (dissenting  opinion),  on  right  of  mortgagee 
without  possession  to  maintain  trover  against  person  peacably  obtaining  pos- 
session. 
Fraudulent  conveyances. 

Cited  in  Glasscock  v.  Batton,  6  Rand.  (Va.)  78,  18  A.  D.  703,  holding  unrecorded 
bill  of  sale  of  slave  to  mortgagee  without  delivery  of  possession  void  as  to  subse- 
quent purchaser. 

Cited  in  reference  notes  in  14  A.  D.  384,  on  retention  of  possession  after  sale; 
26  A.  D.  552,  on  effect  of  retention  of  possession  by  mortgagor  of  personal  prop- 
erty; 12  A.  D.  61,  on  effect  of  retention  of  possession  by  vendor  or  mortgagor  of 
property,  after  sale  or  mortgage ;  30  A.  D.  262,  on  retention  of  possession  by  vendor 
or  mortgagor  as  evidence  of  fraud;  14  A.  D.  310,  on  validity  of  sale  by  vendor 
retaining  possession,  as  to  subsequent  purchasers  in  good  faith  without  notice. 

Limited  and  explained  in  Davis  v.  Turner,  4  Gratt.  422,  holding  presumption  of 
fraud  from  retention  of  personalty  by  vendor  after  absolute  sale  rebuttable. 

1  AM.  DEC.  455,  GRANBERRY  v.  GRANBERRY,  1  WASH.   (VA.)   246. 
Liability  of  executor,  etc.,  for  depreciated  money. 

Cited  in  McCall  v.  Peachy,  3  Munf.  288,  holding  administrator  not  to  be 
debited  or  credited  with  value  of  paper  money  at  time  of  receipt  or  payment 
unless  unnecessarily  received  or  payment  improperly  delayed. 

Cited  in  reference  note  in  48  A.  D.  763,  on  liability  of  executor  for  depreciated 
money. 

Distinguished  in  Dromgoole  v.  Smith,  78  Va.  665,  holding  executor  entitled  to 
reasonable  time  to  invest  confederate  money  received  while  rapidly  depreciating. 
liiability  of  executor,  etc.,  for  Interest. 

Referred  to  as  leading  case  in  Killen  v.  Sistrunk,  7  Ga.  283,  holding  that  interest 
on  interest  should  not  be  allowed  against  executor. 

Cited  in  Cruce  v.  Cruce,  81  Mo.  676,  on  mode  of  computing  simple  interest  on 
executor's  accounts;  Burnley  v.  Duke,  1  Rand.  (Va.)  108,  disapproving  method 
of  charging  administrator  with  interest  on  entire  sum  in  hands  until  payment; 
Hite  V.  Hite,  2  Rand.  (Va.)  409,  on  mode  of  administration  of  personalty  when 
more  than  sufficient  to  pay  debts;  Coltrane  v.  Worrell,  30  Gratt.  434,  holding 
trustee  paying  less  than  interest  and  not  charged  interest  on  interest  not  in- 
jured by  payment  not  applied  on  principal;  Anderson  v.  Piercy,  20  W.  Va.  282, 
holding  that  executor's  accounts  should  be  closed  each  year,  and  simple  interest 
allowed  on  balance  till  close  of  transaction;  Kester  v.  Lyon,  40  W.  Va.  161,  20 
S.  E.  933,  holding  interest  chargeable  on  balance  in  executor's  hands  at  close  of 
each  year,  though  executor  was  unable  to  obtain  interest;  Pulliam  v.  Pulliam,  10 
Fed.  63,  holding  executor  not  chargeable  with  interest  though  deserting  the  trust, 
if  he  made  no  profit  from  the  use  of  the  funds;  Miller  v.  Beverley,  4  Hen.  &  M. 
415,  holding  trustee  liable  for  interest  unless  trust  fund  necessarily  kept  on  hand 
for  trust  purposes. 

Cited  in  reference  note  in  60  A.  D.  478,  on  liability  for  interest. 

Cited  in  notes  in  29  L.R.A.  649,  on  methods  of  computing  compound  interest 
against  executors,  trustees,  etc.;  29  L.R.A.  626,  on  grounds  for  allowance  of  com- 
pound interest  against  executors,  trustees,  etc. 

Distinguished  in  Garrett  v.  Carr,  3  Leigh,  407,  holding  interest  chargable 
annually  against  executors  who  retain  proceeds  of  sale  of  land  without  reinvesting 
as  directed;  Miller  v.  Beverley,  4  Hen.  &  M.  415,  holding  trustee  liable  for  interest 
from  time  trust  funds  received  if  he  could  have  had  it  in  active  use. 
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Explained  and  modified  in  Burwell  v.  Anderson,  3  Leigh,  348,  holding  disburse- 
menU  applicable  to  payment  of  interest  due  estate  if  no  principal  due,  and  interest 
illow&ble  on  disbursements  if  no  principal  or  interest  due. 
Legacy  to  executor. 

Cited  in  Campbell  v.  Mackie,  1  Dem.  185,  holding  right  to  legacy  to  person 
named  as  executor  not  dependent  on  acceptance  of  office. 
Compensation  of  executor,  trustee,  etc. 

Cited  in  Jennings  ▼.  Davis,  5  Dana,  127,  on  ri^^t  of  trustees  to  compensation 
for  personal  serrices  and  care  in  superintending  trust  fund;  Phillips  v.  Bustard, 
1  Bw  Mon.  348,  sustaining  right  of  trustees  to  reasonable  compensation  for  ex- 
penses, skill,  and  attention  to  trust  duties;  Miller  ▼.  Beverley,  4  Hen.  k  M.  415, 
holding  trustee  entitled  to  commissions  on  money  due  himself  for  goods  advanced 
for  cestui  que  trust;  Hipkins  v.  Bernard,  2  Hen.  k  M.  21,  holding  executor  not 
entitled  to  compensation  for  turning  bonds  into  mortgages  and  delivering  to  lega- 
tees; Gibson  v.  Crehore,  5  Pick.  145,  holding  assignee  of  mortgage  entitled  to 
compensation  for  receiving  rents  and  managing  estate;  Kendall  v.  New  England 
Carpet  Co.  13  Conn.  383,  holding  assignee  entitled  to  reasonable  compensation  for 
highly  important  services  under  agreement  with  member  of  assigning  firm;  Fahey 
▼.  Clarke,  80  Ky.  613,  holding  trustee  for  creditors,  though  a  creditor,  entitled 
to  compensation  for  services;  Meacham  v.  Stemes,  0  Paige,  398,  holding  assignee 
for  creditors  entitled  to  same  compensation  for  services  as  executor  receives. 

Cited  in  reference  note  in  60  A.  D.  478,  on  commissions  of  executor  or  adminis- 
trator. 

Cited  in  notes  in  17  A.  D.  273,  on  compensation  of  trustees;  18  E.  R.  C.  402, 
on  right  of  mortgagee  to  charge  commissions. 

Denied  in  Manning  v.  Manning,  1  Johns.  Ch.  527,  holding  executor  not  entitled 
to  commissions  for  services. 

1  AM.  DEC.  460,  8HERMER  ▼.  SHERMEai,  1  WASH.    (TA.)    966. 
Inteniion  of  testates. 

Cited  in  Bartlett  v.  Patton,  33  W.  Va.  71,  5  L.RJ^.  523,  10  8.  E.  21,  on  use- 
lessncss  of  adjudged  cases  in  determining  testator's  intention;  Robinson  v.  Al- 
len, 11  Gratt.  786;  Cheshire  v.  Purcell,  11  GraU.  771,^  holding  that  intention 
must  be  gathered  from  face  of  will  instead  of  precedents;  Minn  is  v.  Aylett,  I 
Wash.  (Va.)  300,  holding  that  cases  to  overrule  testator's  intention,  when  appar- 
ent, must  be  strong,  uniform  and  directly  applicable;  Miars  v.  Bedgood,  0  Leigh, 
361  (dissenting  opinion),  on  duty  of  looking  at  situation  and  circumstances  sur- 
rounding testator  to  determine  intention;  Ambler  v.  Norton,  4  Hen.  ft  M.  23,  on 
explaining  words  of  will  by  relative  situation  of  parties  and  testator's  circum- 
stances in  collecting  his  intention;  Williamson  v.  Ck>alter,  14  Gratt.  394,  holding 
intention  to  absolutely  manumit  slaves  not  shown  by  will  directing  manumis- 
sion, with  oUier  provisions  if  any  prefer  to  remain  in  slavery. 
Nature  of  estate  devised;  power  of  disposal. 

Cited  in  Hull  v.  Beals,  23  Ind.  25,  holding  that  fee  passes  by  grant  to  one  for 
life  and  remainder  to  his  heirs;  €k>odwin  v.  Taylor,  4  Call  (Va.)  305,  holding 
absolute  estate  created  by  bequest  of  use  of  government  funds  with  power  of  dis- 
posal to  •*heirs;"  Robinson  v.  Brock,  1  Hen.  &  M.  213,  on  effect  of  prior  death 
of  wife  without  children  under  settlement  on  husband  and  wife  for  life  and  life 
of  survivor,  then  specified  parts,  if  childless,  to  heirs  of  each;  Farish  v.  Wayman, 
»1  Va.  430,  21  8.  E.  810,  holding  fee  created  by  devise  in  trust  for  use  of 
niece,  witii  gift  over  of  "what  may  remain  of  same;"  David  v.  Bridgman,  2  Yerg. 
557,  holding  absolute  estate  created  by  bequest  of  personalty  during  life  with  full 
authority  to  dispose  of  same;  Cole  v.  Cole,  70  Va.  251,  holding  that  absolute 
power  of  disposal  renders  subsequent  limitation  void;  Meyer  v.  Bamett,  60  W. 
Va  467,  116  A.  a  R.  894,  6  LJLA.(N.8.)   1191,  56  8.  E.  206,  holding  equiUble 
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estate  in  fee  in  grantor  under  deed  in  trust  for  his  use  with  absolute  power 
of  disposal;  Morgan  v.  Morgan,  60  W.  Va.  327,  55  S.  E.  389,  holding  equitable 
estate  in  fee  created  by  deed  in  trust  for  use  of  wife  with  full  power  of  disposal 
by  her;  Bank  of  Berkeley  Springs  v.  Green,  45  W.  Va.  168,  31  S.  E.  260,  holding 
equitable  estate  in  fee  created  by  deed  on  trust  to  stand  seised  for  separate  use 
of  grantor's  wife;  Wilmoth  ▼.  Wilmoth,  34  W.  Va.  426,  12  S.  E.  731,  holding 
absolute  estate  created  by  bequest  to  wife  absolutely  to  be  used  as  she  wishes 
for  comfort  of  herself  and  children;  Milhollen  t.  Rice,  13  W.  Va.  510,  hold- 
ing that  wife's  heirs  take  half  of  proceeds  of  sale  of  land  devised  to  her  use 
for   Hfe  with  unexecuted   power  to  dispose  of  half  of  proceeds;    Lee  v.   Law, 

I  Va.  Dec.  808,  10  S.  E.  255;  Miller  v.  Potterfield,  86  Va.  876,  19  A.  S.  R.  919, 

II  S.  E.  486, — holding  life  estate  created  by  devise  for  use  with  power  of  dis- 
posal if  necessary  for  support,  and  remainder  over  of  unused  portion ;  Rail  v.  Dot- 
son,  14  Smedes  &>  M.  176,  holding  life  estate  created  by  devise  in  trust  for 
daughter  for  life  with  unexercised  power  of  appointment;  Long  v.  Waldraven, 
113  N.  C.  337,  18  S.  E.  251,  holding  wife's  heirs  not  entitled  to  anything  under 
devise  to  wife  for  life  with  unexecuted  power  to  dispose  of  third  of  estate;  Carr 
V.  Crain,  7  Ark.  241,  holding  that  all  natural  children  of  testator  take  on  mother's 
failure  to  make  designation  provided  by  will;  Burwell  v.  Anderson,  3  Leigh,  348, 
on  sufficiency  of  execution  of  power  of  disposal;  Haslen  v.  Kean,  4  N.  C.  (Term 
Rep.)  279,  7  A.  D.  718  (dissenting  opinion),  on  authorization  of  trustee  to  con- 
vey at  his  discretion  as  sufficient  exercise  of  power  to  designate  to  whom  trustee 
shall  convey. 

Cited  in  note  in  41  A.  D.  705,  on  interest  of  donee  in  power  of  appointment. 

Distinguished  in  Randolph  v.  Wright,  81  Va.  608,  holding  defeasible  fee  sim- 
ple with  remainder  over  on  death  intestate  and  childless  created  by  codicil  so 
providing  though  original  devise  absolute;  Milhollen  v.  Rice,  13  W.  Va.  510, 
holding  life  estate  created  by  will  devising  land  for  use  during  life,  with  unex- 
ecuted power  to  dispose  of  half  of  proceeds  of  sale;  Milhollen  v.  Rice,  13  W.  Va. 
510,  denying  wife's  ownership  of  half  of  proceeds  of  sale  of  land  devised  to  ber 
use  for  life  with  power  to  dispose  of  half  of  proceeds. 

1  AM.  DEC.  46S,  BUCKNER  v.  SMITH,  1  WASH.   (VA.)   2»5. 
Obligor's  right  to  set  up  equity  against  assignee. 

Cited  in  Hurlburt  v.  Straub,  54  W.  Va.  303,  46  S.  E.  163,  sustaining  innocent 
payee's  right  to  recover  on  check  for  gaming  debt  accepted  on  maker's  promise  to 
pay;  Raynolds  v.  Carter,  12  Leigh,  166,  37  A.  D.  642,  holding  usury  in  original 
transaction  not  purged  by  giving  new  bond  for  entire  principal  to  lender's  adminis- 
trator; Kemp  V.  M'Pherson,  7  Harr.  &  J.  320,  holding  obligor  estopped  to  set  up 
concealed  equity  by  conduct  inducing  assignee  to  believe  that  he  will  pay  obliga- 
tion; Pettit  V.  Jennings,  2  Rob.  (Va.)  676,  upholding  bona  fide  purchaser's 
right  to  recover  on  bond  given  for  gambling  consideration  purchased  on  obligor's 
inducement;  Hamer  v.  Johnston,  5  How.  (Miss.)  698,  holding  maker  estopped 
by  assuring  intending  purchaser  that  notes  would  be  paid,  to  set  up  subsequently 
discovered  failure  of  consideration;  Maury  v.  Coleman,  24  Ala.  381,  60  A.  D.  478, 
holding  maker  of  note  not  estopped  by  assurance  of  no  defense  to  intending  pur- 
chaser to  set  up  subsequent  failure  of  consideration;  Withers  v.  Greene,  9  How. 
213,  13  L.  ed.  109,  upholding  right  to  set  up  breach  of  warranty  against  as- 
signee of  purchase  money  note;  Jones  v.  Streeter,  8  Fla.  83  (dissenting  opinion )» 
on  right  to  set  up  breach  of  warranty  against  assignee  on  purchase  money  note. 

Distinguished  in  Steptoe  v.  Pollard,  30  Gratt.  689,  sustaining  right  of  obligor 
to  set  off  damages  from  breach  of  warranty  against  bonds  for  purchase  money 
given  to  third  person;  Dade  v.  Madison,  5  Leigh,  401,  denying  right  of  recovery 
by  one  taking  order  based  on  gambling  debt;  Woodson  v.  Barrett,  2  Heo.  k  M. 
80,  3  A.  D.  612,  denying  bona  fide  assignee's  right  to  recover  on  bond  given  for 
gambling  debt;  Pile  v.  Shannon,  Hardin  (Ky.)  53,  holding  obligor  not  estopped 
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by  giving  new  bond  to  assignee  to  set  up  equity  then  unknown  against  obligee; 
Fbm  v.  Barclay,  15  Ala.  626,  holding  maker  of  note  founded  on  gambling  oon- 
■deration  not  estopped  by  promise  to  pay  after  assignment. 
Recovery  on  s^unblin^  debt. 

Cited  in  Skipwith  v.  Strother,  3  Rand.  (Va.)  214,  sustaining  jurisdiction  of 
equity  to  relieve  against  judgment  based  on  gaming  debt. 

Cited  in  reference  note  in  44  A.  D.  702,  as  to  when  assignee  of  bond  given  for 
gaming  consideration  cannot  recover. 

Cited  in  notes  in  31  L.R.A.  760,  on  injimctions  against  judgments  for  gam- 
bling d^»ts;  7  IaH^A.  705,  on  enforceabili^  of  securities  given  for  money  lost  at 
play;  18  L.  ed.  U.  S.  424,  on  securities  given  for  money  lost  at  play. 

Distinguished  in  Downs  v.  Quarles,  Litt.  Sel.  Gas.  489,  12  A.  D.  337,  denying 
ri^t  to  recover  in  equity  money  paid  on  gaming  contract. 

1  AM.  DEX?.  465,  DANDRIDOE  v.  HARRIS,  1  WASH.    (VA.)    326. 
Belief  in  eqnitjr. 

Cited  in  note  in  53  A.  S.  R.  451,  on  want  of  diligence  brought  about  by  adverse 
party  as  barring  equitable  relief  against  judgment. 
Place  of  demand  on  obligmtion  payable  in  property. 

Cited  in  Chambers  v.  Winn,  Sneed  (Ky.)  166,  2  A.  D.  713;  Chambers  v.  Winn, 
Hardin  (Ky.)  80  note, — holding  demand  at  debtor's  residence  necessary  before 
soit. 

Cited  in  note  in  77  A.  D.  479,  on  place  of  tender. 

1  AM.  DEC.  470,  WHITE  ▼.  ATKINSON,  2  WASH.    (VA.)   94. 
Contract  for  payment  in  depreciating  currency. 

Cited  in  Dearing  v.  Rucker,  18  Gratt.  426  (dissenting  opinion),  on  Maling  of 
note  payable  in  Confederate  money  as  of  day  of  date;  Bieme  v.  Brown,  10  W. 
Va  748,  holding  that  scaling  on  note  payable  in  Confederate  currency  must  be 
of  date  of  maturity;  Bieme  v.  Brown,  10  W.  Va.  748;  Gilkeson  v.  Smith,  15  W. 
Va.  44, — ^holding  that  scaling  on  note  made  with  reference  to  Confederate  money  as 
standard  of  value,  should  be  as  of  its  date,  not  its  maturity;  Booten  v.  Scheffer, 
21  Gratt.  474,  holding  time  of  essence  of  contract  payable  in  depreciating  Con- 
federate currency;  Lohman  v.  Crouch,  19  Gratt.  331,  holding  maker  of  note  pay- 
able in  Omfederate  money,  tendering  payment  at  maturity  which  is  refused, 
liable  only  for  its  value  at  that  date  with  interest;  Carter  v.  Ragland,  21  Gratt. 
574,  holding  purchaser  of  land  payable  in  Confederate  currency,  who  fails  to  pay 
bonds  at  maturity,  required  to  give  up  land  or  pay  reasonable  value. 

Distinguished  in  Taliaferro  v.  Minor,  1  Call  (Va.)  524,  holding  purchasers  of 
infant's  land  for  ready  money  payment  of  which  is  postponed  with  consent  of 
trustees  making  sale,  while  money  depreciated  liable  only  for  purchase  price. 
Relief  from  contrac;!. 

Distinguished  in  Hughes  v.  Caldwell,  11  Leigh,  342,  holding  that  fair  sale  for 
full  price  by  executors  will  not  be  disturbed. 

1  AH.  DEC.  479,  SCHWARTZ  T.  THOBIAS,  2  WASH.   (Va.)   167. 
Evidence  in  ac^on  for  slander. 

Cited  in  reference  note  in  24  A.  D.  105,  on  admissibility  of  general  reports  of 
similar  nature  to  charge  in  slander. 

1  AM.  DEC.  482,  MACKIB  ▼.  DAVIS,  2  WASH.   (VA.)   21». 
LiabiUty  of  assignor  of  obligation  to  assignee. 

Cited  in  Cunningham  v.  Hemdon,  2  Call  (Va.)  530,  as  to  assignment  presup- 
posing property  in  assignor;  Overton  v.  Tracey,  14  Serg.  A  R.  311,  holding  as- 
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signor  of  bond  and  mortgage  liable  on  parol  guaranty  of  payment;  Lile  v.  Hop- 
kins, 12  Smedes  &  M.  299,  51  A.  D.  115,  holding  that  assignor  of  judgment  im- 
pliedly warrants  its  existence  and  defendant's  liability;  Hopkins  v.  Richardson, 
9  Gratt.  485,  upholding  liability  in  assumpsit  to  seller  of  goods,  of  one  as- 
signing bond  to  enable  assignee  to  purchase  goods;  Garesche  v.  Chouteau,  37 
Mo.  413,  holding  valuable  consideration  implied  as  between  payee  and  assignee 
of  note  payable  to  order,  though  words  ''value  received"  not  used;  Donley  v. 
Hays,  17  Serg.  &  R.  400,  holding  mortgagee  and  assignees  of  part  of  notes  se- 
cured, entitled  to  share  pro  rata  in  proceeds  of  mortgage;  M'Williams  v.  Smith, 
1  Call  (Va.)  123,  holding  proof  of  handwriting  of  prior  indorser  of  bond  .un- 
necessary in  action  against  indorser. 

Cited  in  note  in  2  A.  D.  343,  on  liability  of  assignor  of  bond  when  obligor  fails 
to  pay. 

—  Liability  of  remote  Indorser. 

Cited  in  Dunlop  v.  Harris,  5  Call  (Va.)  16;  Caton  ▼.  Lenox,  5  Rand.  (Va.) 
31, — denying  right  of  assignee  of  note  to  sue  remote  assignor;  Smith  v.  Harley, 
8  Mo.  559,  sustaining  assignee's  right  to  sue  remote  assignor  of  note  in  equify. 
— >  Duty  to  proceed  againat  maker. 

Cited  in  Smith  v.  Triplett,  4  Leigh,  590,  refusing  to  fix  precise  line  for  due 
diligence  which  will  make  assignor  of  bond  liable;  Jordan  v.  Gamett,  3  Ala. 
610,  holding  indorser  of  note  before  payee  liable  to  pay  if  not  collectible  from 
maker  by  due  diligence;  Barksdale  t.  Fenwick,  4  Call  (Va.)  492,  2  Hen.  k  M. 
113n,  holding  due  diligence  by  assignee  of  bond  to  recover  from  obligor  necessary 
to  hold  assignor;  Rudy  v.  Wolf,  16  Serg.  k  R.  79,  holding  it  assignee's  duty  to- 
ward assignor  covenanting  to  "stand  security"  for  payment,  to  use  due  diligence 
to  collect  bond  from  obligor;  Morrison  v.  Lovell,  4  W.  Va.  346,  holding  suit 
against  obligor  on  void  certificate  of  deposit  not  prerequisite  to  suit  against 
assignor;  Walker  v.  Henry,  36  W.  Va.  100,  14  S.  E.  440,  holding  declaration 
against  assignor  of  note  not  demurrable  for  failure  to  excuse  delay  in  suit  against 
maker. 

—  Insolvency  of  maker  excusing  suit. 

Referred  to  as  leading  case  in  Merchants'  Nat.  Bank  v.  Spates,  41  W.  Va.  27, 
56  A.  S.  R.  828,  23  S.  E.  681,  as  to  suit  against  insolvent  debtor  as  prerequisite 
to  suit  against  assignor. 

Cited  in  Dent  v.  Ashley,  Hempst.  55,  Fed.  Cas.  No.  3,809b,  holding  assignee 
bound  to  use  due  diligence  to  recover  from  maker  unless  insolvent  or  out  of  state, 
before  assignor  liable;  Saunders  v.  Marshall,  4  Hen*  &  M.  455,  holding  suit 
against  notoriously  insolvent  maker  of  note  unnecessary  before  suing  assignor. 

—  Sulllciency  of  diligence  against  maker. 

Cited  in  Goodall  v.  Stuart,  2  Hen.  A  M.  105,  holding  return  of  "no  effects"  on 
execution  against  obligor,  sufficient  to  charge  assignor;  Bullitt  v.  Scribner,  1 
Blackf.  14,  holding  recovery  of  judgment  against  maker,  commitment  to  jail, 
and  discharge  under  insolvent  law,  sufficient  diligence  to  hold  assignor  liable; 
Bronaugh  v.  Scott,  5  Call  (Va.)  78,  holding  suit  by  assignee  of  note  against 
maker  discontinued  for  informality,  insufficient  to  authorize  suit  against  as- 
signor. 
Nature  of  remedy  on  commercial  paper. 

Cited  in  Wood  v.  Luttrel,  1  Call  (Va.)  232,  on  assignee's  right  to  recover  from 
assignor  on  general  counts;  Hughes  v.  Frum,  41  W.  Va.  445,  23  S.  E.  604,  sus- 
taining right  to  recover  on  common  counts  against  assignor  of  non-negotiable 
paper;  Drane  v.  Scholfield,  6  Leigh,  386,  holding  action  for  money  had  and  re- 
ceived proper  remedy  against  remote  assignor  of  note;  Long  v.  Pence,  93  Va.  584, 
25  S.  E.  593,  sustaining  right  to  proceed  by  motion  against  remote  assignor  of 
note;  Smith  v.  Segar,  3  Hen.  k  M.  394,  holding  action  of  debt  not  nmintainable 
against  acceptor  of  bill  of  exchange. 
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Disimgaished  in  Regnault  y.  Hunter,  4  W.  Va.  257,  liolding  action  of  debt 
■aintainable  against  acceptor  of  bill  of  exchange. 
Extent  of  assignor's  liability  on  bond. 

Cited  in  Gibson  t.  Fristoe,  1  Call  (Va.)  62,  1  A.  D.  502,  on  nonliability  of  as- 
iignor  beyond  amount  allowed  him  for  bond  where  obligors  insolvent;  Thomas 
T.  Linn,  40  W.  Va.  122,  20  S.  E.  878,  holding  amount  paid  for  bond  extent  of 
itsignor's  Uability;  Goff  y.  Miller,  41  W.  Va.  683,  56  A.  S.  R.  889,  24  S.  E. 
643,  holding  reeorery  by  assigaee  of  non-negotiable  note  against  remote  as- 
ligDor  limited  to  amount  paid  to  him. 
Diligenoe  as  question  for  jnry. 

Cited  in  Baricsdale  y.  Fenwiek,  4  Gall,  492,  holding  question  of  assignee's  dili- 
genee  in  collecting  bond  from  obligor,  for  jury. 

1  AM.  DBO.  488,  WARDKR  T.  ARELL^  S  WASH.   (VA.)  S8S. 
Conflict  of  laws. 

Cited  in  Scheible  y.  Bacho,  41  Ala.  423  (dissenting  opinion),  on  soyereignty 
of  states  within  their  respec^ye  boundaries;  Phillips  y.  Payne,  92  U.  S.  130, 
23  Lu  ed.  649,  on  point  that  states  are  regarded  as  foreign  to  each  other  for  cer- 
tain purposes;  Hatch  y.  Spofford,  22  Ck»Dn.  485,  58  A.  D.  433,  holding  pendency 
of  suit  in  other  state  not  ground  for  abatement;  Draper  y.  Gorman,  8  Leigh, 
628,  holding  judgment  of  District  of  Columbia  treated  as  foreign  in  Virginia; 
Pritchard  y.  Norton,  106  U.  a  124,  27  L.  ed.  104,  1  Sup.  Ct  Rep.  102,  holding 
yslidity  of  bond  as  dependent  on  sufficiency  of  consideration  goyerned  by  lea 
h€i  eoniraetu^;  New  York  L.  Ins.  (>>.  y.  McKellar,  68  N.  H.  326,  44  Atl.  516, 
holding  note  goyerned  by  law  of  state  where  deliyered  and  payable;  Nelson  y. 
Fbtterall,  7  Leigh,  179  (dissenting  opinion),  to  point  that  foreign  bill  drawn  in 
one  state  for  negotiation  in  another  is  bill  of  latter  state;  Buckner  y.  Finley, 

2  Pet.  586,  7  L.  ed.  528,  holding  bill  of  exchange  drawn  in  one  state  on  resident 
id  another  a  foreign  bill;  Lonsdale  y.  Brown,  4  Wash.  C.  C.  148,  Fed.  Cas.  Na 
8,494,  <m  same  point;  Dayis  y.  JStna  Mut.  F.  Ins.  Co.  67  N.  H.  218,  34  Atl.  464, 
holding  yalidity  of  policy  goyerned  by  law  of  state  where  insured  liyes  and  prop- 
erty situated;  Banks  y.  Greenleaf,  6  Call  (Va.)  271,  1  Hughes,  261,  Fed.  Cas. 
No.  959,  holding  discharge  in  insolyency  in  one  state  not  a  discharge,  in  other  state, 
of  contract  there  entered  into;  Pugh  y.  Bussel,  2  Blackf.  394,  holding  discharge 
in  insolyency  inoperatiye  out  of  state  oyer  contracts  made  and  to  be  performed 
out  of  state;  Goodman  y.  Munks,  8  Port.  (Ala.)  84,  holding  bar  of  limitation 
of  state  where  contract  made  ayailable  eltiewhere;  Jackson  y.  Bulloch,  12  Ck>nn. 
38,  denying  rif^ht  to  hold,  in  free  state  slaye  bom  in  slaye-holding  state. 

Cited  in  reference  notes  in  8  A.  D.  187;  12  A.  D.  504;  16  A.  D.  171;  27  A.  D. 
l41,--on  law  goyeming  construction  of  contract;  19  A.  D.  184,  on  law  goyeming 
eoBstmetion  and  yalidity  of  contracts;  10  A.  S.  R.  698,  as  to  what  law  goyems 
the  eonstrucUon  and  enforcement  of  contracts;  12  A.  D.  150,  on  Ie«  looi  as  de- 
tennining  yalidity  and  construction  of  contract;  4  A.  D.  74,  on  effect  of  discharge 
vnder  insolyency  laws  of  other  states. 
Bepeal  of  statute. 

Cited  in  Wiswell  y.  Munroe,  4  Ala.  9;  Ruffner  y.  Hamilton  0>unty,  1  Disney 
(Ohio)  39,— denying  repeal  by  implication  if  reconciliation  possible;  Com.  y. 
Biefamond  &  P.  R.  (>>.  81  Va.  355,  holding  special  statute  not  impliedly  repealed 
imlesB  legislatiye  intent  clear;  Stribbling  y.  Bank  of  the  Valley,  5  Rand.  (Va.) 
132,  holding  general  usury  law  not  repealed  as  to  bank  by  charter  prohibition 
against  taking  more  than  half  per  cent  for  thirty  days;  Kinney  y.  Mallory,  3 
Abu  626,  holding  statute  authorizing  attachment  defendant  his  agent,  or  ''some 
other  person"  to  giye  repleyy  bond,  not  repealed  by  statute  authorizing  the  giving 
of  such  bond  by  defendant  his  agent  or  attorney ;  State  ex  rel.  Hallock  y.  Don- 
nelly, 20  Ney.  214,  19  Pac.  680,  holding  act  allowing  counties  percentage  oommls- 
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8]<Mi8  on  taxes  collected  not  repealed  by  act  providing  for  proportionate  payment 
of  salaries  by  state  and  county. 

Cited  in  reference  notes  in  73  A.  D.  380;  41  A.  S.  R.  672,— on  repeal  of  stat- 
utes by  implication. 

Distinguished  in  Knox  County  ▼.  McComb,  19  Ohio  St.  S20,  holding  statute 
impliedly  repealed  by  later  statute  plainly  repugnant. 
Construction  of  statute. 

Cited  in  State  v.  Mines,  38  W.  Va.  125,  18  S.  E.  470,  holding  that  statute  of 
limitations  prima  facie  has  no  retroactive  effect. 

Cited  in  reference  notes  in  38  A.  D.  328;  58  A.  D.  392,— on  construction  to- 
gether of  statutes  in  pari  materia. 

Cited  in  notes  in  1  L.R.A.  363,  on  construing  together  statutes  not  repugnant; 
39  A.  D.  465,  on  construction  of  two  affirmative  statutes  on  same  subject. 
Sufficiency  of  tender. 

Cited  in  Dawson  v.  Ewing,  16  Serg.  k  R.  371,  holding  tender  of  deed  to  one 
of  two  joint  purchasers,  sufficient. 

1  AM.  DEC.  497,  BAIRD  v.  RIOB,  1  CAISL  (VA.)   18. 
Release  of  surety. 

Cited  in  Davis  v.  Mikell,  Freem.  Ch.  (Miss.)  648,  holding  surety  not  converted 
into  principal  so  as  to  be  deprived  of  any  subsequent  equity  against  creditor 
by  judgment  against  him  and  principal;  Sneed  v.  White,  3  J.  J.  Marsh.  525,  20 
A.  D.  175;  Jones  v.  Bullock,  3  Bibb,  467, — ^holding  surety  released  by  stay  of 
execution  against  principal  after  levy;  Brown  v.  Shields,  6  Leigh,  440,  holding 
sureties  released  by  creditor  permitting  property  levied  on  to  remain  with  prin- 
cipal; Lower  v.  Buchanan  Bank,  78  Mo.  67,  holding  surety  released  pro  rata 
by  creditor's  release  of  levy  against  cosurety  on  payment  of  part  of  value  of 
property;  Rice  v.  Morton,  19  Mo.  263,  holding  surety  released  as  to  half  of  debt 
by  directing  return  of  execution  unsatisfied  against  solvent  cosurety;  McKenzie 
V.  Wiley,  27  W.  Va.  658,  holding  surety  released  by  sheriff  restoring  property 
levied  on  to  principal,  and  his  disposal  thereof;  Norton  v.  Roberts,  4  T.  B.  Mon. 
491,  holding  surety  released  by  creditor's  agreement  extending  time  to  principal; 
Steptor  V.  Harvey,  7  Leigh,  501,  holding  release  of  surety  by  parol  contract  extend- 
ing time  to  principal  not  good  defense  at  law ;  Bank  of  Montpelier  v.  Dixson,  4  Vt. 
687,  24  A.  D.  640,  holding  surety  not  released  by  dissolution  of  attachment  against 
principal;  Hawkins  v.  Mims,  36  Ark.  145,  38  A.  R.  30,  holding  surety  not  dis- 
charged by  principal's  release  from  prison  with  obligee's  consent;  Walker  v.  Com. 
18  Gratt  13,  98  A.  D.  631,  holding  sureties  not  discharged  by  release  of  levy  <m 
the 'r  property  with  their  consent  but  without  consent  of  insolvent  principal. 

Cited  in  reference  notes  in  2  A.  D.  316,  on  obligation  and  liability  of  surety; 
1  A.  D.  389;  29  A.  D.  226, — on  what  acts  of  creditor  discharge  surety;  17  A.  D. 
211 ;  42  A.  D.  529, — on  release  of  surety  by  indulgence  to  principal;  60  A.  D.  332, 
on  discharge  of  surety  by  binding  extension  of  time  given  to  principal. 

Cited  in  notes  in  11  A.  D.  590,  on  release  of  surety  by  agreement  to  extend 
time  of  payment;  54  A.  S.  R.  258,  on  right  of  sureties  to  equitable  relief  against 
judgment,  decree,  or  other  determination;  30  L.R»A.  567,  on  injunction  on  behalf 
of  surety  against  judgment  for  matters  arising  subsequently  to  their  rendition ;  81 
A.  D.  475,  on  defenses  and  counterclaims  to  actions  on  attachment  bonds. 

Distinguished  in  Naylor  v.  Moody,  3  Blackf.  92,  holding  surety  not  released  by 
withdrawal  of  execution  against  principal  before  levy;  Knight  v.  Charter,  22  W. 
Va.  422,  holding  surety  not  released  by  creditor  directing  sheriff  to  return  exe- 
cution against  principal  without  levying  it;  Phoenix  Mut.  L.  Ins.  Co.  v.  Landes, 
50  Mo.  App.  116,  holding  surety  not  discharged  by  creditor's  failure  to  have 
claim  allowed  against  principal's  estate  paid  before  distribution;  Ward  v.  Vass, 
7  Leigh,  135,  holding  surety  not  released  as  to  balance  by  permitting  principal 
to  sell  wheat  levied  on  and  pay  proceeds  to  creditor. 
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Rifhts  and  duty  of  ezecation  creditor. 

Cited  in  Garland  ▼.  Lynch,  1  Rob.  (Va.)  645,  denying  creditor's  right  to  quash 
good  forthcoming  bond;  Cole  ▼.  Fenwick,  Gilmer  (Va.)  134,  holding  execution 
creditor  not  required  to  prerent  running  away  of  slave  levied  on  after  forth- 
eoming  bond  given;  Fisher  v.  Vanmeter,  0  Leigh,  18,  33  A.  D.  221,  holding  lien 
of  execution  not  affected  by  creditor's  order  to  postpone  the  sale. 
Issuance  of  new  execution. 

Ciitd  in  Vattier  v.  Lytle,  6  Ohio,  477,  holding  execution  creditor  purchasing 
at  sale  and  entering  satisfaction  not  entitled  to  new  execution  where  title  fails. 
Amendment  of  return. 

Cited  In  Bullitt  v.  Winston,  1  Munf.  269,  sustaining  sheriff's  right  to  amend 
return  on  execution  according  to  facts. 

1  AM.  DBO.  602,  GIBSON  t.  FRISTOE,  1  CALL  (VA.)    61. 
Wbat  constltutee  usury. 

Cited  in  Broekenbrough  y.  Spindle,  17  Gratt  21,  holding  corrupt  intent  not 
esiential  to  usury;  Soott  t.  Lloyd,  9  Pet.  418,  9  L.  ed.  178,  holding  loan  for  more 
than  legal  interest  usurious,  though  in  form  a  rent  charge  or  annuity;  Smith  v. 
Nicholas,  8  Leig^,  330,  holding  agreement  for  payment  of  dividends  on  bank  stock 
exceeding  legal  interest  instead  of  interest  usurious;  Brakeley  v.  Tuttle,  3  W. 
Va.  86,  holding  agreement  by  which  lender  without  risk  except  borrower's  inabil- 
ity to  pay,  receives  6  per  cent  commission  besides  interest,  usurious ;  Bnunmel  v. 
Gray's  Sons,  18  Gratt.  873  (dissenting  opinion),  on  purchase  of  notes  from  agoat 
of  maker  at  discount  exceeding  legal  interest  as  usury;  Whitworth  v.  Adams,  6 
Sand.  (Va.)  833;  Taylor  v.  Bruce,  Gilmer  (Va.)  42,— holding  purchaser  of  ac- 
commodation notes  from  brdcer  at  discount  exceeding  legal  interest  without 
knowledge  of  accommodation  not  usurious;  Boulware  v.  Newton,  18  Gratt.  708, 
holding  agreement  to  repay  in  "current  funds"  without  interest,  amount  loaned  in 
depreciated  Confederate  money,  not  usurious;  Steptoe  t.  Harvey,  7  Leigh,  501, 
holding  agreement  to  return  at  end  of  year  172  shares  of  stock  for  142  shares 
loaned  not  usurious;  State  Bank  v.  Cowan,  8  Leigh,  238,  holding  discount  of  de- 
preciated bank  notes  returnable  in  other  notes  which  are  at  par  at  time  of  dis- 
count not  usurious;  Ljmchburg  v.  Norvell,  20  Gratt.  601,  holding  sale  for  Ck)n- 
federate  money  worth  6  cents  on  the  dollar,  of  city  bonds  at  rate  of  2}  for  one, 
usurious;  Lyon  v.  State  Bank,  1  Stew.  (Ala.)  442,  holding  receiving  of  interest 
in  advance  by  bank  and  charging  for  days  of  grace  not  usurious. 

Cited  In  reference  notes  in  37  A.  D.  646,  on  what  transactions  are  usurious; 
55  A.  D.  397,  on  exaction  for  forbearance  or  extension  of  time  as  usury. 

Distinguished  in  C^U  v.  Scott,  4  Call  (Va.)  402,  holding  transaction  which 
permits  borrower  to  pay  simply  principal  and  legal  interest  not  usurious;  Strib- 
bling  V.  Bank  of  the  Valley,  5  Rand.  (Va.)  132;  Bank  of  Alexandria  v.  Mandeville, 
1  Cranch,  C.  C.  662,  Fed.  Cas.  No.  860, — ^holding  deduction  of  entire  interest  in 
Advance  by  bank  discounting  note  not  usurious;  Sklpwith  v.  Gibson,  4  Hen.  ft 
H.  490,  holding  sale  of  bank  stock  unconnected  with  loan  not  usurious. 
Question  of  fact  or  law.  as  to  usury. 

Cited  in  Stribbling  ▼.  Bank  of  the  Valley,  6  Rand.  (Va.)  132,  holding  existence 
of  usury  question  for  jury;  Whitworth  ▼.  Adams,  6  Rand.  (Va.)  333,  holding  that 
jvy  need  not  find  usury  In  special  verdict;  Whitworth  v.  Adams,  6  Rand.  (Va.) 
333,  holding  corrupt  Intent  inference  of  law  from  intentional  taking  of  more  than 
Wgal  interest. 

i  AM.  DEC.  609,  CHICHESTER  ▼.  VASS,  1  CALL  (VA.)  8S. 
Request  for  performance  of  contract  silent  as  to  time. 
Cited  In  Tilj^an  y.  Tilghman,  Baldw.  464,  Fed.  Cas.  No.  14,046,  holding  re- 
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quest  by  husband  to  wife's  father  to  carry  out  marriage  agreement  whidi  was  to 
be  performed  after  wife  attained  majority,  necessary. 
Sufficiency  of  pleadings  —  Plalntlff*s  pleadings. 

Cited  in  Horrel  ▼.  M'Alexander,  3  Rand.  (Va.)  94,  holding  imperfect  state- 
ment of  necessary  facts  cured  by  Tcrdict;  Andrews  y.  Ljrnch,  27  Mo.  167,  holding 
failure  of  petition  to  state  a  cause  of  action  not  cured  by  failure  to  demur; 
Delahuff  ▼.  Reed,  Walk.  (Miss.)  74,  holding  omission  to  allege  amount  claimed, 
or  date  of  promise  cured  by  verdict;  Spiker  ▼.  Bohrer,  37  W.  Va.  258,  16  S.  E. 
575 ;  Moore  v.  Dawney,  3  Hen.  k  M.  127, — ^holding  declaration  in  trespass  beginning 
with  ''whereas"  not  cured  by  verdict;  Syme  v.  Griffin,  4  Hen.  k  M.  277,  holding 
averment  of  breach  of  bond  sued  on  commencing  "whereas"  and  continuing  as  mere 
recital  fatally  defective;  Taylor  v.  Stewart,  5  Call  (Va.)  520,  holding  failure 
to  allege  assets  and  waste  in  action  on  administration  bond  not  cured  by  verdict; 
Cabell  V.  Hardwick,  I  Call  (Va.)  345,  holding  declaration  on  administration 
bond  fatally  defective  in  failing  to  show  that  plaintiffs  sue  as  justices  of  the 
court;  Long  v.  Campbell,  37  W.  Va.  665,  17  S.  E.  197,  holding  variance  in  middle 
name  of  payee  of  note  sued  on  cured  by  judgment  on  demurrer  to  evidence; 
Baltimore  A  O.  R.  Co.  v.  Oettle,  3  W.  Va.  376,  holding  that  declaration  in  action 
for  death  should  aljege  that  decedent  left  widow  or  next  of  kin  and  designate 
same  by  name;  Faulcon  v.  Harriss,  2  Hen.  k  M.  550,  holding  averment  as  to 
extra  amount  required,  necessary  to  recovery  thereof  in  action  on  bond  for  speci- 
fied amount  or  further  amount  then  necessary  to  make  equal  purchases ;  Youn^  v. 
Gregorie,  3  CM  (Va.)  446,  2  A.  D.  556,  holding  failure  to  allege  want  of  probable 
cause  for  alleged  malicious  prosecution  not  cured  by  verdict;  Com.  v.  Peas,  2 
Gratt.  629,  holding  indictment  for  fraudulently  removing  slave  to  other  county 
fatally  defective  in  failing  to  negative  owner's  consent. 

Distinguished  in  Ballard  v.  Lea  veil,  5  Call  (Va.)  531,  on  question  whether  lay- 
ing charge  by  way  of  quod  cum,  or  recital,  in  tres^ss  for  taking  away  slave  is 
cured  by  verdict;  Fulgham  v.  Lightfoot,  I  Call  (Va.)  250,  holding  declaration  im- 
perfectly alleging  loss  of  profits  through  defendant's  acts,  cured  by  verdict;  Laugh- 
lin  V.  Flood,  3  Munf.  255,  holding  declaration  alleging  failure  to  pay  to  overseer 
agreed  portion  of  grain  made  on  plantation  without  alleging  amount  sufficient  after 
verdict;  Austin  v.  Richardson,  3  Call  (Va.)  201,  2  A.  D.  543,  holding  averment  of 
notice  of  nonpayment  of  bond  by  maker  unnecessary  in  suit  against  one  und^tak- 
ing  to  see  it  paid. 
—  Defendant's  pleadings. 

Cited  in  Kerr  v.  Dixon,  2  Call  (Va.)  379,  holding  plea  of  ''justification*  with- 
out more,  in  trespass  insufficient  after  verdict. 
Oaring  of  errors  by  verdict. 

Cited  in  reference  notes  in  39  A.  D.  368,  on  curing  defect  in  dedaration;  1 
A.  D.  211 ;  59  A.  D.  320,-H>n  defects  cured  by  verdict. 

Cited  in  note  in  23  L.  ed.  U.  S.  491,  on  what  defects  are  cured  by  verdict. 

1  AM.  DEO.  614,  CHAPMAN  v.  TURNER,  1  OAIili  (VA.)   180. 
Conditional  sale  or  mortgage. 

Referred  to  as  leading  case  in  Desloge  v.  Ranger,  7  Mo.  327,  holding  circum- 
stances to  be  resorted  to  to  determine  intention  of  parties  as  between  mortgage 
and  conditional  sale  if  instrument  inconclusive. 

Cited  in  Hughes  v.  Sheaff,  19  Iowa,  335,  holding  question  of  conditional  sak 
or  mortgage  to  be  determined  from  circumstances  and  intention  of  parties;  Rob- 
erts V.  Cocke,  1  Rand.  (Va.)  121,  as  to  absolute .  bill  of  sale  being  mortgage 
if  parties  so  intended ;  Brown  v.  Dewey,  1  Sandf .  Ch.  56,  holding  mortgage  instead 
of  conditional  sale  made  unless  intent  to  make  latter  clearly  shown  by  circum- 
stances; Robertson  v.  Campbell,  2  Call  (Va.)  421,  holding  mortgage  made  by  ab- 
solute bill  of  sale  intended  as  security  for  loan;  Klinck  v.  Price,  4  W.  Va.  4,  6 
A.  R.  268,  holding  bill  of  sale  intended  merely  to  secure  payment  of  money,  a 
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mortgage;  IjiWT«noe  ▼.  DuBois,  16  W.  Va.  443;  Davis  v.  Demmuig,  12  W.  Va. 
246, — ^holding  absolute  sale  a  mortgage  where  surrounding  circumstances  show 
seenrity  or  pledge  for  debt  intended;  Dabney  v.  Green,  4  Hen.  &  M.  101,  4  A.  D. 
603,  holding  absolute  bill  of  sale  to  creditor  accompanied  by  agreement  to  return 
on  payment  of  specified  amount,  a  mortgage;  Hoffman  y.  Ryan,  21  W.  Va.  416, 
holding  deed  abeolute  a  mortgage  when  contract  given  back  entitling  grantor  to 
til  above  purchase  price  for  which  sale  made  in  three  years ;  Kroesen  v.  Seevers, 
6  Leigh,  434,  holding  absolute  bill  of  sale  of  slave  with  separate  agreement  on 
repayment  within  year,  a  conditional  sale;  Moss  v.  Green,  10  Leigh,  251,  34  A. 
D.  731,  holding  bill  of  sale  of  slaves,  with  right  in  seller  to  abrogate  sale  on  re- 
taming  money  at  specified  time  a  conditional  sale;  Eiland  v.  Radford,  7  Ala. 
724,  42  A.  D.  610,  holding  bill  of  sale  with  defeasance  for  delivery  of  slave  sold 
if  purchase  money  repaid  at  time  fixed,  a  conditional  sale;  Hamar  v.  Harrell,  2 
Stew,  k  P.  (Ala.)  323,  holding  value  of  services  of  slave  transferred  under  agree- 
ment that  his  services  should  pay  interest  on  money  borrowed,  inadmissible  in  ac- 
tioD  by  transferee  to  recover  slave;  Johnson  v.  Clark,  5  Ark.  321,  holding  instru- 
ment acknowledging  receipt  of  purchase  money  for  slaves  sold  and  conditioned  to 
be  void  if  purebaae  money  returned,  a  conditional  sale;  Hicks  v.  Hides,  6  Gill 
k  J.  75,  holding  conditional  sale  made  by  grantee  in  absolute  deed  subsequently 
executing  agreement  to  redeed  on  receipt  of  purchase  price  within  specified  time; 
Hyde  v.  Nick,  5  Leigh,  336  (dissenting  opinion),  on  assignment  of  bond  greatly 
exceeding  execution  to  levying  officer,  with  agreement  for  return  if  execution  paid 
within  month  as  conditional  sale;  Weathersly  v.  Weathersly,  40  Miss.  462, 
90  A  D.  344,  holding  right  of  redemption  from  conveyance  int«ided  as  mortgage 
not  taken  away  by  subsequent  agreement  that  it  shall  be  irredeemable. 

Cited  in  reference  notes  in  31  A.  D.  36,  on  what  is  a  conditional  sale;  46  A. 
S.  R.  297,  on  what  constitutes  a  conditional  sale;  90  A.  D.  351,  on  agreement  to 
resell  as  conditional  sale;  20  A.  D.  153;  34  A.  D.  737,— M  to  whether  transac- 
tion is  a  conditional  sale  or  mortgage. 

Cited  in  notes  in  94  A.  8.  R.  237,  239,  on  distinction  between  conditional  sale 
sad  mortgage;  16  E.  R.  C.  13,  on  criterion  for  determining  whether  transaction 
was  mortgage  or  sale;  50  A.  D.  196,  on  considering  transactions  as  mortgage  in- 
stead of  conditional  sale  in  case  of  doubt. 

Distinguislied  in  Armel  v.  Layton,  33  Kan.  41,  5  Pac.  441,  holding  judgment  for 
defendant  in  replevin  for  cattle  not  conclusive  that  he  did  not  hold  possession 
merely  as  mortgagee. 
Pleadinga  as  erldenoe. 

Cited  in  Robinson  v.  Cathcart,  2  Cranch,  0.  C.  690,  Fed.  Cas.  No.  11,946,  hold- 
ing answer  to  which  reply  is  made  evidoMS  for  defendant  only  so  far  as  respon- 
ave  to  allegations  of  bilL 
Right  of  redemption. 

died  in  note  in  49  A.  D.  738,  on  redemption  by  pledgeor. 

I  AM.  DBO.  619,  JOIiUFB  T.  HTTB,  1  CAIX  (VA.)   SOI. 
Smrplns  or  deficiency  in  land  sold,  relief  in  equity. 

Cited  in  Frederick  v.  Toungblood,  19  Ala.  680,  54  A.  D.  209.  holding  risk  of 
deficiency  or  excess  assumed  by  parties  to  deed  containing  words  ''more  or  less;" 
Bepue  V.  Sergent,  21  W.  Va.  326;  Crislip  v.  Cain,  19  W.  Va.  438;  Pendleton  v. 
Stewart,  5  Call  (Va.)  1,  2  A.  D.  583;  Hull  v.  Cunningham,  1  Munf.  330;  Farrier 
V.  Reynolds,  88  Va  141,  13  8.  E.  393;  Graham  v.  Larmer,  87  Va.  222,  12  8.  E. 
389;  Trinkle  v.  Jackson,  86  Va  238,  4  L.R.A.  525,  9  8.  E.  986, —  holding  purchaser 
in  gross  of  estimated  quantity  "more  or  less"  not  entitled  to  relief;  Cunningham 
V.  Millner,  82  Va  526,  denying  right  to  relief  where  both  parties  took  risk  of 
excess  or  deficiency;  Reed  v.  Patterson,  7  W.  Va.  263,  holding  purchaser  in  gross 
taking  hazard  of  deficiency,  not  entitled  to  relief;  Terrell  v.  Kirksey,  14  Ala.  209, 
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iMlding  bona  fide  vendor  of  large  tract  at  gron  price  not  liable  for  deficiency; 
Young  V.  Craig,  2  Bibb,  270,  holding  that  inference  of  mistake  does  not  arise 
from  excess  of  66  acres  in  deed  of  425  acres  "more  or  less;"  Stebbins  ▼.  Eddy, 
4  Mason,  414,  Fed  Cas.  No.  13,342,  denying  relief  to  purchaser  at  gross  price 
by  deed  containing  words  "more  or  less"  of  well  known  tract  represented  bona 
fide  by  vendors  to  contain  more  than  it  actually  did;  Perkins  v.  Winter,  7  Ala. 
855,  holding  purchaser  of  land  sold  by  quarter  section  according  to  government 
survey  not  entitled  to  relief  for  deficiency;  Mills  v.  Lee,  6  T.  B.  Mon.  91,  17 
A.  D.  118,  holding  failure  of  one  party  to  land  controversy  to  disclose  defects 
in  his  title  not  ground  for  avoiding  compromise;  Burr  v.  Lewis,  4  Tex.  76,  hold* 
ing  purchaser's  right  to  compensation  for  deficiency  not  lost  by  nonrestoration  of 
premises;  Powell  v.  Lyles,  5  N.  C.  (1  Murph.)  348  (dissenting  opinion),  as  to 
whether  covenant  created  by  clause  in  deed  "containing''  specified  quantity; 
MTarlane  v.  Moore,  1  Overt.  174,  3  A.  D.  752,  holding  seller  without  expreos 
warranty  liable  for  known  unsoundness  undisclosed  to  buyer;  Kjeyton  v.  Braw- 
ford,  5  Leigh,  39,  on  presumption  against  sale  in  gross  by  executor;  Caldwell  t. 
Craig,  21  Gratt.  132,  holding  parol  evidence  of  purchaser's  admission  of  purdiaae 
by  boundary  admissible;  Keyton  v.  Brawford  5  Leigh,  39,  holding  nondivisi- 
bility  of  purchase  price  by  number  of  acres  persuasive  evidence  of  purchase  in 
gross;  Camp  v.  Norfieet,  83  Va.  380,  5  8.  E.  374,  holding  purchaser  for  gross 
sum  entitled  to  relief  where  both  parties  overestimated  quantity;  Blessing  v. 
Beatty,  1  Rob.  (Va.)  287,  holding  vendor  liable  for  deficiency  of  one  tenth  of 
estimated  quantity  of  land;  0'(>>nnell  v.  Duke,  29  Tex.  299,  94  A.  D.  282,  holding 
purchaser  liable  for  grossly  excessive  surplus  where  contract  required  relief  in 
case  of  deficiency;  Nelson  v.  Carrington,  4  Munf.  332,  6  A.  D.  519,  holding  pur- 
chaser of  land  by  the  acre  entitled  to  relief  for  all  deficiencies  not  imputable  to 
variations  in  instruments,  etc. 

Cited  in  reference  notes  in  3  A.  D.  625,  on  deficiency  in  sale  of  land;  37  A.  D. 
562,  on  effect  of  use  in  deed  of  words  "more  or  less." 

Cited  in  note  in  87  A.  D.  390,  on  grantee's  right  to  equitable  relief  for  de- 
ficiency, in  quantity  of  land. 

Distinguished  in  Cabell  v.  Roberts,  6  Rand.  (Va.)  580,  holding  payments  made 
before   judgment   obtained   not  ground   for   equitable    relief. 
Confirmation  of  sale  In  gross. 

Distinguished  in  Nelson  v.  Carrington,  4  Munf.  332,  6  A.  D.  519,  sustaining 
right  to  recover  for  deficiency  at  any  time  before  transaction  closed  under  sale 
of  specified  quantity  ''more  or  less,"  actual  quantity  to  be  ascertained  if  re- 
quired. 
SIxtent  of  proof  that  risk  of  deficiency  assumed. 

Cited  in  Newman  v.  Kay,  57  W.  Va.  98,  68  L.R.A.  908,  49  S.  E.  926;  Watson 
V.  Hoy,  28  Oratt.  698;  Russell  v.  Keeman,  8  Leigh,  9, — ^holding  dear  proof  re- 
quired that  purchaser  took  risk  of  deficiency  on  himself. 
Overruling  erroneous  decisions. 

Cited  in  Dilliard  v.  Tomlinson,  1  Munf.  183,  on  correcting  erroneous  decisions 
previously  made. 

1  AM.  DEC.  5SS,  PRYOR  ▼.  ADAMS,  1  OAIilj  (VA.)   S8S. 
Procedure  on  d^nurrer. 

Cited  in  Meade  v.  Qrigsby,  26  Gratt.  612,  holding  dismissal  on  demurrer  im- 
proper unless  want  of  equity  appears  on  face  of  bill ;  Lockhead  v.  Berkeley  Springs 
Waterworks  &  Improv.  Co.  40  W.  Va.  553,  21  S.  E.  1031,  upholding  right  of 
court  to  construe  written  documents  contained  in  pleading  in  passing  on  de- 
murrer. 
Mode  of  objecting  to  Jurisdiction  of  equity. 

Cited  in  Bulk>ck  v.  Goodall,  3   Call    <Va.)    44,  holding  sheriff  entitled   to 
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rdkf  in  equity  from  excessiye  fine  for  failure  to  return  execution,  however  ob- 
jection to  jurisdiction  raised. 
Pleading  as  evidence. 

Cited  in  Robinson  y.  Cathcart,  2  Cranch,  G.  0.  590,  Fed.  Cas.  No.  11,946,  hold- 
ing answer  to  which  reply  is  made  eyidenee  for  defendant  only  so  for  as  respon- 
iiye  to  allegations  of  bill. 
JmrisdlcUon  of  equity. 

Cited  in  Pollard  y.  Patterson,  3  Hen.  ft  M.  57,  denying  power  of  equity  to 
decree  on  purely  l^^al  question  tiiougb  jurisdiction  not  dbjected  to;  Mason  v. 
Peter,  1  Munf.  437,  denying  right  of  judgment  creditor  of  executor  right  to  mar- 
shal assets  till  full  prosecution  of  claim  at  law  against  executor  and  his  secur- 
ities; Chichester  ▼.  Vass.  1  Munf.  98,  4  A.  D.  531,  sustaining  right  of  equity 
to  decide  cause  which  might  have  been  brought  at  law  where  discovery  necea- 

Dtrection  of  Issue  In  eqnlty. 

Cited  in  Jarrett  y.  Jarrett,  11  W.  Va.  584,  on  necessity  of  directing  issue  where 
evidence  conflicting;  Reed  y.  Cline,  9  Gratt.  136,  holding  direction  of  issue  im- 
proper on  simple  failure  to  prove  facta;  Smith  v.  Betty,  11  Gratt.  752;  Wise  v. 
Lamb,  9  Gratt.  294, — ^holding  direction  of  issue  improper  when  allegations  of  bill 
expressly  denied  and  supported  by  one  witness  only;  McFarland  v.  Douglass, 
11  W.  Va.  637,  holding  direction  of  issue  improper  where  allegations  of  bill  ex- 
pressly denied  and  not  established  by  satisfactory  proof;  Stevens  v.  Duckett,  107 
Vt.  17,  57  8.  E.  601 ;  holding  affidavits  that  case  will  be  doubtful  because  of  oon- 
iicting  evidence  insufficient  to  justify  direction  of  issue;  Rohrer  v.  Travers,  11 
W.  Va.  146,  holding  reference  of  question  of  usuiy  to  commissioner  instead 
of  jnry  proper  where  court  considers  issue  unnecessary. 

Cit^  in  reference  notes  in  34  A.  D.  354,  on  power,  duty,  and  discretion  of  court 
of  chancery  as  to  awarding  issue;  65  A.  D.  788,  on  cautious  exercise  of  discre- 
tion of  chancery  to  order  issue  to  be  tried  by  jury. 

Cited  in  note  in  51  A.  D.  299,  on  order  directing  Issue  out  of  chancery  being 
diieretionaTy. 
Appeal  from  direction  of  Issue. 

Cited  in  Miller  v.  Wills,  95  Va.  337,  28  S.  E.  337,  holding  approval  or  dis- 
approval by  court  of  verdict  on  issue  directed  subject  to  review  on  appeal; 
BeVerley  v.  Walden,  20  Gratt.  147,  holding  improper  direction  of  issue,  ground 
for  appeal;  Mahnke  v.  Neale,  23  W.  Va.  57,  holding  that  appellate  court  will 
reyerse  decree  improperly  directing  issue;  Jarrett  v.  Jarrett,  11  W.  Va.  584, 
on  appellate  court  looking  only  to  state  of  proofs  existing  whoi  issue  directed. 

1  AM.  DEC.  5S4,  HUNT  ▼.  WHjKINSON,  9  OAIili   (VA.)    49. 
l>e8lgnatlon  of  party  In  representative  capacity. 

Cited  in  Parkhill  v.  Union  Bank,  1  Fla.  128,  holding  plea  that  administratrix 
was  removed  pending  suit  and  appointed  administratrix  de  bonis  non  admissible 
in  abatement;  Whisler  v.  Whisler,  162  Ind.  136,  67  N.  E.  984,  holding  insufficient, 
anignment  of  errors  designating  as  ''executor"  party  sued  as  *'executor  with 
win  annexed;**  Brown  v.  Hicks,  1  Ark.  232,  holding  declaration  against  ''A,** 
executor  of  "B,"  followed  by  "executor  as  aforesaid*'  not  against  "A"  as  repre- 
tentative. 
Plea  In  abatement. 

Cited  in  Hinton  v.  Ballard,  3  W.  Va.  582,  denying  right  to  Ale  plea  in  abate- 
nent  to  set  aside  office  judgment;  Bank  of  Princeton  v.  Johnston,  41  W.  Va.  650, 
2d  S.  E.  617,  holding  defendant  entitled  to  plead  nil  debet  after  judgment  by 
default  on  motion  at  same  term,  showing  sickness  of  himself  and  attorney. 
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Distinguished  in  Strobhart  v.  Morr&ll,  7  Bleh,  L.  140,  holding  plea  that  law 
under  which  administrator  acted  was  repealed  pending  suit  inadmissible  in  abate- 
ment; Bradley  v.  Welch,  1  Munf.  284,  holding  plea  of  nonresidence  and  noncon- 
traction  of  debt  in  district  inadmissible  to  set  aside  office  judgment. 
Nature  of  office  judgment. 

Cited  in  Digges  v.  Dunn,  1  Munf.  66,  holding  variance  between  declaration  on 
judgment  of  quarterly  term  and  proof  by  transcript  of  office  judgment  immaterial 
Revocation  of  letters  of  admlnistrmtlon. 

Cited  in  Hutcheson  t.  Priddy,  12  Gratt  86  (dissenting  opinion),  on  revocation 
of  letters  of  administration  by  probate  of  will. 

1  AM.  DEC.  5S5,  PRICE  T.  CAMPBELIj,  S  CAIjIj  (VA.)    110. 
What  constltutee  nsory. 

Cited  in  Skipwith  t.  Gibson,  4  Hen.  A  M.  490,  holding  mere  selling  of  bank 
stock  at  unusually  high  price  not  usurious;  Whitworth  ▼.  Adams,  6  Rand.  (Va.) 
333;  Taylor  t.  Bruce,  Gilmer  (Va.)  42, — ^holding  negotiable  accommodation 
note  purchased  at  discount  in  market  not  usurious  unless  purchaser  knew  facts; 
Swayne  v.  Riddle,  37  W.  Va.  291,  16  S.  K  612,  holding  bond  not  usurious  where 
apparent  excess  of  interest  is  part  of  purchase  price  of  land;  Hoyt  y.  Bridge- 
water  Copper  Min.  O.  6  N.  J.  Eq.  263,  holding  purchase  money  mortgage  not 
usurious  because  interest  is  payable  half  yearly  in  advance;  Garvin  v.  Lintcm, 
62  Ark.  370,  36  S.  W.  430,  holding  reservation  through  mistake  of  excessive  in- 
terest not  usury;  Planters'  Bank  v.  Snodgrass,  4  How.  (Miss.)  673,  holding  use 
by  bank  officer  for  convenience,  without  knowledge  of  directors,  of  interest 
tables  regularly  used  by  banks,  not  usurious;  C^ll  v.  Scott,  4  Call  (Va.)  402  (dis- 
senting opinion);  Watkins  v.  Taylor,  2  Munf.  424,  6  A.  D.  486  (dissenting 
opinion),— on  necessity  of  showing  concurrence  of  both  parties  in  oorrupt  agree- 
ment in  order  to  prove  usury. 

Cited  in  note  in  66  A.  D.  392,  on  intent  as  essential  to  usury. 
Foreign  or  domestic  bill  of  ex<^ange. 

Cited  in  Nelson  v.  Fotterall,  7  Leigh,  179,  on  whether  bill  mada  in  Virginia  to 
be  sold  in  New  York  u  Virginia  or  New  York  biU. 

1  AM.  DEO.  640,  McCONNIOO  t.  CI7RZEN,  S  CAIiL  (VA.)  S68. 
Sale  on  credit  lij  factor. 

Cited  in  reference  notes  in  1  A.  D.  617;  6  A.  D.  194,— on  sale  by  factor  on 
credit. 

Cited  in  note  in  68  A.  D.  162,  on  manner,  time,  and  place  of  sales  by  factor. 
Interest  on  account. 

Cited  in  Steams  v.  Mason,  24  Gratt.  484,  holding  interest  not  allowed  on  un- 
liquidated and  disputed  accounts. 

Cited  in  notes  in  61  A.  D.  277,  on  alk>wanee  of  interest;  6  A.  D.  196,  on  re- 
covery of  interest  on  liquidated  accounts. 

1  AM.  DEO.  S4ft,  MABIiT  t.  8TAINBAOK,  1  K.  O.  PT.  1  P.  78   (MAR- 
TIN, FT.   1,  P.  75). 
Construction  of  wills. 

Cited  in  reference  notes  in  103  A.  S.  R.  476,  on  property  passing  under  word 
"estate;"  2  A.  D.  372,  on  meaning  of  word  "estate"  in  a  will. 

Cited  in  note  in  10  E.  R.  C.  687,  on  what  is  comprehended  in  term  "estate"  in 
reference  to  property  of  testator. 


Digitized  by  VjOOQIC 


81  NOTES  ON  AMERICAN  DECISION&  [634-648 

1  AM.  DBO.  646,  BRADFORD  t.  HHiIi,  2  N.  €.  (1  HAYW.)   IS. 
Mode  of  delcrmtning  boundary. 

Cited  in  Ayen  ▼.  Huddleston,  30  Ind.  App.  242,  68  N.  K  60,  holding  boundariet 
not  otherwiM  described  determinable  from  courses  and  distances  according  to 
mignetic  meridian;  Brown  ▼.  House,  116  N.  C.  870,  24  S.  E.  786  (dissenting 
opinion),  on  bow  far  calls  for  courses  and  distances  control;  Tudcer  ▼.  Satter- 
thwaite,  126  N.  C.  968,  36  8.  £.  188,  holding  that  reference  to  particular  line 
eoatrols  distances;  Gwynn  y.  Schwartz,  32  W.  Va.  487,  9  S.  E.  880,  holding  that 
land  supposed  to  be  conyeyed  must  yield  to  metes  and  bounds  and  citing 
annotation  also  on  this  point;  Wynne  y.  Alexander,  29  N.  C.  (7  Ired.  L.) 
237,  47  A.  D.  326,  holding  that  course  and  distance  giyen  in  deed  cannot  be 
controlled  by  marked  trees  not  mentioned;  Hickman  y.  Tait,  Cooke  (Tenn.) 
460,  holding  that  oomer  once  existing  will  preyail  oyer  courses  and  distances  or 
<liiantity;  Hurley  y.  Morgan,  18  N.  G.  (1  Dey.  A  B.  L.  426),  28  A.  D.  679,  on 
right  of  grantee  to  hold  land  actually  suryeyed  notwithstanding  mistake  in 
description  in  deed;  Higdon  y.  Rice,  119  N.  C.  623,  26  S.  E.  266,  holding  parol 
evidence  admisaible  to  show  that  by  mistake  courses  in  deed  differ  from  those  es- 
tablished; Cherry  y.  Slade,  7  N.  C.  (3  Murph.)  82,  holding  that  suryeyor's  line 
ictually  run,  marked,  and  oomer  made  controls  notwithstanding  mistaken  descrip- 
tion in  deed. 

Cited  in  reference  notes  in  9  A.  D.  634,  on  question  of  boundariea;  11  A.  D. 
741,  on  mistakes  in  description  in  deed;  13  A.  D.  163,  on  effect  of  mistakes  in 
boundaries;  12  A.  D.  70;  29  A.  D.  302,-H>n  controlling  effect  of  boundaries  in 
deed  in  aseertaining  land  conyeyed;  3  A.  D.  61,  on  monuments  controlling  in 
deed;  19  A.  D.  177,  on  distances  yielding  to  courses;  39  A.  S.  R.  826,  on  monu- 
ments and  natural  objects  preyailing  oyer  courses  and  distances;  30  A.  D.  166, 
on  following  line  of  another  tract  in  preference  to  mere  call  for  course  and  dis- 
tance. 

Cited  in  notes  in  22  A.  D.  642,  on  boundaries;  31  A.  D.  164,  on  superiority  of 
Bonumeots  oyer  courses  and  distances;  30  A.  D.  740;  on  courses  and  distances 
yielding  to  calls  for  monuments  only;  14  A.  D.  743,  on  natural  boundaries  pre- 
vailing oyer  courses  and  distances. 

1  AM.  DBC.  648,  6TATR  y.  BROWN»  2  K.  C.  (1  HAYW.)   100. 
BxtraterrllorUa  JvrlsdIcUon. 

Cited  in  State  y.  Hall,  114  N.  C.  909,  41  A.  a  R.  822,  28  L.R.A.  69,  19  S.  E. 
602,  denying  jurisdiction  in  state  in  which  person  stands  while  killing  person  in 
other  state;  Phillips  y.  People,  66  HI.  429,  holding  oonriction  for  assault  in  Iowa 
not  bar  to  oonyietion  for  same  assault  committed  in  Illinois;  State  y.  Cutshall, 
110  N.  C.  638,  16  LJLA.  130,  16  S.  E.  261,  holding  bigamous  marriage  in  one 
■tate  cannot  be  made  a  punishable  crime  in  another  without  illegal  oohabitation 
therrin. 

Cited  in  note  in  92  A.  S.  R.  98,  on  oonyietion  or  acquittal  in  different  slate  as 
lonner  jeopardy. 
—Larceny;  stolen  property  brought  Into  state. 

Cited  in  Hamilton  y.  State,  11  Ohio,  436  (dissenting  opinion);  State  y. 
Underwood,  49  Me.  181,  77  A.  D.  264  (dissenting  opinion), --on  jurisdiction  of 
erime  of  larceny  where  stolen  property  is  brought  into  state;  State  y.  Ben- 
nett, 14  Iowa,  479,  authoriaing  conyietaon  in  any  county  into  which  thief  brings 
property  stolen  outside  state;  State  y.  Buchanan,  130  N.  C.  660,  41  S.  E.  107; 
State  y.  Adams,  14  Ala.  486;  Van  Buren  y.  State,  66  Neb.  223,  91  N.  W.  201,— 
denying  jurisdiction  oyer  larceny  of  goods  brought  into  state;  Strouther  y. 
Com.  92  Va.  789,  63  A.  &  R.  852,  22  S.  £.  862,  denying  jurisdiction  oyer  larceny 
eoounitted  outside  of  state  unless  specially  conferred  by  statute;  Com.  y.  Up- 
richard,  3  Gray,  434,  63  A.  D.  762;  Stanley  y.  State,  24  Ohio  St  166,  16  A.  R.  604. 
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I 
— denying  jurisdiction  in  state  over  larcenj  itr* 
into  state;  State  y.  Kief,  12  Mont.  92,  15  L.F 
niousness  of  stealing  in  Canada  of  goods  broii 
law  of  that  state;  Watson  v.  State,  3*1  Mi^^, 
of  goods  carried  into  another  new  offense  puni 

Cited  in  reference  notes  in  8  A.  D.  173;  20 
in  other  state;  51  A.  D.  174,  on  effect  of  t 
state  into  another;  40  A.  S.  R.  80S,  on  hnngi 
larceny;  3  A.  D.  22,  on  indictment  where  gpot 
another  state;  41  A.  D.  467,  on  right  to  indict 
carries  property  stolen  in  another  at  ate;  S9  A, 
state  and  carried  to  another  oonsittutinj^  Urct 
on  continuance  of  larceny  during  retention  nf  j 

Cited  in  note  in  8  E.  R.  C.  149,  oo  brmgiti> 
stolen  in  another  as  larceny. 

Distinguished  in  State  t.  Seay,  3  Stew.    {/ 
jurisdiction  over  person  bringing  Into  ^tate  pr 


1  AM.  DEO.  ftftl,  HOUSKR  t.  REYXOLt 
Compatation  of  time. 

Cited  in  note  in  49  L.R.A.  200,  201,  on  con& 
a  day  or  event  in  computation  of  time. 


1  AM.  DEO.  5ftS,  HAMHiTON  t.  DENT,  9  K*  O. 
When  slanderous  words  actionable. 

Cited  in  Lewis  v.  Black,  27  Misa.  425,  holding  words 
hearer  imputation  of  perjury,  actionable;    Stalling?!   v.   Newmiiii^* 
62  A.  D.  723,  holding  that  alleged  slanderous  words  must  be  tai 
which  hearers  would  understand  them.  AtfU^'^'^ 

Cited  in  reference  notes  in  63  A.  S.  R.  791,  on  what  words  arcri&^^,^3tf^ 
per  86;  25  A.  D.  616,  as  to  sense  in  which  words  will  be  taken;  46  A.  1^^ 
words  being  taken  in  plain  and  obvious  meaning.  '^  .i^^.^^ 

1  AM.  DEO.  ftftft,  HUNT  ▼.  JUOKS,  S  N.  O.  (1  HAYW.)   17S. 

Evidence  of  partnership. 

Cited  in  Marks  v.  Hardy,  117  Ky.  663,  78  S.  W.  864,  holding  mercantile  ageil 
reports  inadmissible  to  show  who  compose  firm. 

Cited  in  reference  notes  in  30  A.  D.  495,  on  who  are  partners;  75  A.  D.  ^^.^^ 
on  persons  being  partners  as  to  third  persons,  though  not  as  between  themselve^iliiA 

Cited  in  notes  in  13  L.RJ^.  370,  on  proof  of  partnership  relation;  38  A  I|iiiit' 
482,  on  proof  of  partnership  by  general  reputation. 
When  Interest  allowable.  f^^ 

Cited  in  Chappel  v.  Theus,  3  Shannon,  Cas.  467,  holding  that  interest  on  legftC/0<^ 
begins  one  year  after  testator's  death;  McRae  v.  Malloy,  87  N.  C.  196,  holding' 
prior  demand  unnecessary  to  recovery  of  interest  on  definite  sum  ordered  P^^'^^ 
to  distributee;  Devereaux  v.  Burgwin,  33  N.  C.  (11  Ired.  L.)  490,  denying  rigb*'*^ 
to  interest  on  amount  stipulated  by  parties  as  damages;  Boyd  v.  Gilchrist,  19 
Ala.  849,  denying  power  of  court  to  determine  amount  of  interest  on  nonpay-  ^ 
ment  of  note  collected  when  time  of  collection  unknown. 

Cited  in  reference  note  in  16  A.  D.  606,  as  to  when  interest  is  allowed. 

Cited  in  notes  in  51  A.  D.  277,  on  allowance  of  interest;  6  A.  D.  196,  on  re- 
covery of  interest  on  liquidated  accounts.  ^ 

Distinguished  in  United  States  v.  North  Carolina,  136  U.  S.  211,  34  L.  ed.  336, 
10  Sup.  Ct.  Rep.  920,  denying  liability  of  state  in  absence  of  statute  for  inter-     i 
est  on  sum  certain  and  overdue. 
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1  AM.  DEC.  566,  SMITH  T.  LAWRENCE,  S  N.  C.   (1  HAYW.)    174. 
Filling  blank  Indorsement. 

Cited  in  reference  notes  in  36  A.  D.  126;  69  A.  D.  270,-H>n  right  of  holder  to 
ftn  up  bknk  paper;  44  A.  D.  191,  as  to  how  negotiability  is  destroyed  or  im- 
paired; 69  A.  D.  116,  on  power  to  restrain  negotiability  of  bill  or  note  by  in- 
dorsement or  special  words  in  body  of  instrument. 
PresnmptlTe  ownership  from  poesesslon. 

Cited  in  reference  notes  in  36  A.  D.  126;  44  A.  D.  191,— on  presumption  of  own- 
enhip  of  bill  or  note  from  possession.  < 

I  AM.  DEC.  567,  PARKER  T.  STEPHENS,  S  N.  O.  (1  HATW.)   118. 
Plea  €i  plene  admlnlstravlt. 

attd  in  reference  notes  in  1  A.  D.  113,  on  plea  of  plene  admiiUeiraivii  by 
executor;  48  A.   D.  298,  on  omission  of  administrator  to  plead  no  assets  or 
plene  administraint ;  26  A.  D.  166,  on  form  of  judgment  against  executor. 
Scire  facias  against  executor  or  administrator. 

Cited  in  Smith  v.  Fagan,  13  N.  C.    (2  Dev.  L.)   298,  holding  a  eoire  faeiae 
proper  remedy  against  administrator  to  reyive  judgment  against  intestate. 
Costs  against  ezecator. 

Cited  in  King  v.  Howard,  16  N.  C.  <4  Dev.  L.)  681,  holding  executor  liable 
to  costs  when  fixed  with  assets  as  to  part  of  demand  on  plea  of  plene  cidminietravit. 

1  AM.  DEC.  559,  GUSSON  t.  NEWTON,  S  N.  C.   (1  HATW.)   SS6. 
IFsarlons  agreements. 

Cited  in  reference  notes  in  37  A.  D.  646,  on  effect  of  usury  where  contract  Is 
renewed ;  65  A.  D.  397,  on  exaction  for  forbearance  or  extension  of  time  as  usury ; 
79  A.  D.  617,  on  effect  of  usurious  contracts  in  extending  time  of  payment  of 
debt  after  maturity. 

Cited  in  note  in  46  A.  8.  R.  191,  on  parol  agreements  for  usurious  interest. 

1  AM  DEC.  560,  AVETY  T.  MOORE,  S  N.  C.   (1  HATW.)    S6S. 
SarrlTablllty  of  actions. 

Cited  in  reference  notes  in  1  A.  D.  698,  on  what  actions  surriTC  to  executor; 
SAD.  72,  on  survivability  of  action  for  trespass. 

1  AM.  DEC.  56S,  HODGES  T.  BliOUNT,  S  N.  O.   (1  HATW.)   414. 
Effect  of  vendor's  retention  of  possession. 

Cited  in  reference  notes  in  29  A.  D.  363,  on  retention  of  possession  of  personal 
property  by  vendor;  12  A.  D.  61,  on  effect  of  retention  of  possession  by  vendor 
or  mortgagor  of  property,  after  sale  or  mortgage. 

Cited  in  note  in  14  A.  D.  310,  on  validity  of  sale  by  vendor  retaining  posses- 
sion, as  to  subsequent  purchasers  in  good  faith  without  notice. 

1  AM  DEC.  554,  STATE  ▼.  NORRIS,  2  N.  C.  (1  HATW.)  419. 
Continuance  of  criminal  trial. 

Cited  in  reference  note  in  68  A.  D.  601,  on  continuance  in  criminal  case  on 
groond  of  popular  excitement  and  prejudice. 
Examination  of  jnrors. 

Cited  in  State  v.  Benton,  19  N.  C.  (2  Dev.  A  B.  L.)  196,  sustaining  right  to 
examine  jurymen  as  to  preconceived  opinions  expressed  by  them  on  the  subject. 

Cited  in  note  in  36  A.  D.  633,  on  necessity  that  opinion  be  expressed  to  dis- 
qualify juror. 
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Cited  in  note  in  14  A.  D.  764,  on  eanses  for  which  an  award  may  be  im* 


1  AM.  DEC.    581,   TEABGAIN  t.   JOHNSTON,    1   N.   O.   PT.    S,   P.    56 

(TAYIiOR,  80). 
BequlBltes  to  action  for  oyerflowln^  land. 

Cited  in  Pace  y.  Freeman,  32  N.  C.  (10  Ired.  L.)  103,  holding  possession  alone 
sufficient  to  authorize  action  for  overflowing  land. 

Cited  in  notes  in  69  L.RJL  901,  on  right  of  one  in  possession  to  sue  for  dam- 
ming back  water  of  stream;   41  L^J^.  749,  on  right  as  between  upper  and 
lower  proprietors  to  throw  bade  flow  of  stream. 
Variance. 

Cited  in  note  in  62  A.  D.  118,  as  to  when  yarianee  between  allegation  and  proof 
is  material. 

1  AM.  DEC.  582,  BURGWIN  y.  HOSTIjER,  1  N.  C.  PT.  2,  P.  76   (TAY- 
LOR, 124). 

Action  against  sunriying  partner. 

Cited  in  notes  in  23  A.  D.  790,  as  to  when  deceased  partner's  representatiyes 
may  be  sued;  65  A.  D.  299,  on  necessity  that  actions  on  partnership  obligations 
be  against  suryiyor  alone,  unless  he  is  insoWent. 
Rights  of  creditors  on  dlssolvtlon  of  partnership  lij  death. 

Cited  in  reference  notes  in  32  A.  D.  190,  on  rights  of  suryiying  partner  in 
partnership  property  in  payment  for  partnership  debts;  54  A.  D.  203,  on  rights 
o!  s^iarate  and  partnership  creditors  as  to  priority  of  payment  out  of  deceased 
partner's  estate;  77  A.  D.  116,  on  rif^ts  of  mditor  of  partnership  against  estate 
of  deceased  partner. 

1  AM.  DEC.  58S,  BENNERS  y.  HOWARD,  1  N.  C.  PT.  2,  P.  f  S   (TAY- 

liOR,  Idf ). 
Demand  aa  prerequisite  to  snit. 

(Sted  in  Lobdell  y.  Hopkins,  6  Cow.  516,  holding  special  demand  necessary  on 
note  payable  in  specific  articles  without  time  or  place. 

Cited  in  reference  notes  in  26  A.  D.  620,  on  demand  as  prerequisite  to  ac- 
tioii;  56  A.  D.  298,  on  demand  before  action  on  promise  to  deliyer  goods. 

Distinguished  in  Counsel  y.  Vulture  Min.  Co.  6  Daly,  74,  holding  demand  for 
wages  payable  in  gold  bullion  not  prerequisite  to  suit. 

1  AH.  DEC.  585,  HOSTLER  y.  8KUIiIi,  1  N.  €.  PT.  2,  P.  25   (TATIiOR, 

15S),  2HAYW.  172. 
Who  may  nuUntain  troyer,  trespass,  or  replerin. 

Cited  in  Barwick  y.  Barwick,  33  N.  C.  (11  Ired.  L.)  80,  holding  plaintiff  in 
trover  required  to  show  title  and  possession  or  present  riglit  of  possession ;  Na- 
tioni  y.  Hawkins,  11  Ala.  860,  denying  right  of  remainderman  in  chattel  to  main- 
ttb  troyer  against  purchaser  from  life  tenant. 

Annotation  cited  in  Alliance  Trust  Co.  y.  Nettieton  Hardware  Co.  74  Miss.  584, 
<M)  A  8.  R.  631,  36  LJ^A.  156,  21  So.  396,  sustaining  true  owner's  right  after 
re-entry  to  maintain  troyer  or  U^spass  de  bonis  aspariatis  for  trees  cut  while  he 
was  disseised. 

Cited  in  reference  notes  in  18  A.  D.  59;  19  A.  D.  743;  22  A.  D.  555,-— on  subject 
of  troyer;  26  A.  D.  121,  on  requisites  to  maintain  action  of  trespass;  17  A.  D. 
43,  on  what  is  necessary  to  maintain  troyer;  6  A.  D.  46;  00  A.  S.  R.  538;  60  A.  S. 
H.  935,— on  who  may  maintain  troyer;  5  A.  D.  348,  on  who  may  maintain  tres- 
pass and  trover;  11  A.  D.  208,  on  interest  necessary  to  maintain  trover;  8  A.  D. 
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76,  on  interest  in  chattels  sufficient  to  support  action  of  troyer;  48  A.  S.  R. 
361,  on  plaintifTs  title  in  trover;  18  A.  D.  210,  on  title  necessary  to  maintain  tres- 
pass ;  52  A.  D.  680,  on  what  title  is  necessary  in  plaintiff  to  enable  him  to  maintain 
trover;  24  A.  D.  39,  on  sufficiency  of  property  to  maintain  trover;  97  A.  S.  R. 
623,  on  title  and  possession  sufficient  to  maintain  trover;  45  A.  S.  R.  278;  60  A. 
S.  R.  678,— on  necessity  of  title  and  possession  in  plaintiff  to  action  of  trover;  18 
A.  D.  560;  64  A.  S.  R.  164,— on  necessity  of  possession  to  maintenance  of  trover; 
31  A.  D.  548,  on  necessity  of  possession  to  maintenance  of  trespass  or  trover;  28 
A.  D.  708,  on  property  and  possession  necessary  to  maintain  trover;  23  A.  D.  685, 
on  property  and  possession  sufficient  to  maintain  trover ;  38  A.  8.  R  626,  on  neces- 
sity of  plaintiff  in  trover  proving  right  of  possession;  1  A.  D.  686;  7  A.  D.  706; 
21  A.  D.  346;  34  A.  D.  772;  9  A.  D.  77,— on  maintenance  of  trover  by  general  owner 
or  one  having  special  property;  28  A.  D.  176,  on  necessity  of  demand  in  trover 
where  there  has  been  a  conversion;  37  A.  D.  611,  on  bailee's  right  to  maintain 
trover;  71  A.  D.  330,  on  action  against  bailee  for  property  wrongfully  converted; 
26  A.  D.  430;  18  A.  D.  55,  66,— on  trover  by  finder  of  lost  articles. 
Defenses  in  trover. 

Cited  in  reference  notes  in  37  A.  D.  430;  99  A.  D.  614, — on  bailee's  right  to 
deny  bailor's  title;  20  A.  D.  218,  on  bailee's  right  to  set  up  title  in  third  person. 

Distinguished  in  Carpenter  v.  Going,  20  Ala.  587,  denying  right  of  purchaser 
from  executor  de  ton  tort  to  show  executor's  payment  of  debts  in  mitigation. 

1  AM.  DEC.  589,  STATE  ▼.  STREET,  1  N.  C.  PT.  S,  P.  98   (TAYIiOR, 

158). 
Sufficiency  of  Indictment  for  forgery. 

Cited  in  reference  notes  in  4  A.  S.  R  765,  on  necessity  of  setting  out  copy  of 
instrument  in  indictment  for  forgery;  65  A.  D.  206,  on  necessity  that  indictment 
for  forgery  should  describe  instrument. 

Cited  in  note  in  22  A.  D.  776,  on  forgery. 
—  Variance. 

Cited  in  People  v.  Phillips,  70  Cal.  61,  11  Pac  493,  holding  insertion  in  in- 
formation for  forging  note  of  word  not  changing  meaning,  immaterial  variance; 
State  V.  Duffield,  49  W.  Va.  274,  38  S.  E.  677,  holding  alleged  forged  note 
signed  "Dufield"  not  fatally  variant  from  indictment  setting  forth  signature  by 
"Duffield." 

1  AM.  DEO.  5f  0,  JOHNSTON  v.  HITNIiEY,  1  N.  C.  PT.  S,  P.  1S2   (TAY- 

liOR,  S05). 
Lands  acquired  after  execution  of  will. 

Cited  in  reference  note  in  16  A.  D.  382,  on  effect  of  wUl  upon  land  subse- 
quently acquired. 

1   AM.  DEO.   591,  MILLER  ▼.  WHITE,   1   N.  C.  PT.   S,  P.    1S5    (TAY- 

LOR,  809). 
Refusal  of  executors  to  act. 

Cited  in  Wood  v.  Sparks,  18  N.  C.  (1  Dev.  A  B.  L.)  389,  holding  sale  by  only 
one  of  three  executors  to  qualify  sufficient  without  showing  renunciation  or 
refusal  by  others;  Clinefelter  v.  Ayres,  16  111.  329,  holding  bare  recital  in  entiy 
of  ministerial  act  of  judge  of  probate  that  part  of  executors  refuse  to  act  insuffi- 
cient. 

Cited  in  reference  notes  in  64  A.  D.  667,  on  powers  of  coexecutors  and  coadminis- 
trators; 44  A.  D.  169,  on  necessity  of  jointly  executing  power  of  sale  given  to 
several  trustees. 
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1  AM.  DBO.  694,  J£NKINS  T.  PUTNAM,  1  BAT,  8. 

Admiralty  jnrlfldlction. 

Cited  in  reference  notes  in  26  A.  D.  477,  on  jurisdiction  of  admiralty  courts; 
26  A.  D.  511,  on  exdusiveness  of  admiralty  jurisdiction  on  question  of  prize. 
Conclusiveness  of  admiralty  decree. 

Cited  in  reference  notes  in  16  A.  D.  212;  26  A.  D.  477,— on  conclusiveness  of 
decrees  of  admiralty  courts;  2  A.  D.  637,  on  conclusiveness  of  admiralty  court's 
decision  on  prize  or  no  prize;  2  A.  D.  62,  on  conclusiveness  of  judgment  of  a 
foreign  court  of  admiralty. 

1  AM.  DKC.  596,  MIDDIiETTON  v.  ROBINSON,  1  BAY,  58. 
Survival  of  action;  liability  of  ezecntor  to  salt. 

ated  in  Allen  ▼.  Petty,  58  S.  C.  240,  36  S.  E.  586,  holding  that  statutory  counter- 
claim to  action  on  contract  for  usurious  interest  does  not  survive ;  Chaplin  v.  Bar- 
rett, 12  Rich.  L.  284,  75  A.  D.  731,  holding  trover  not  maintainable  against  per- 
sonal representative  for  conversion  by  decedent;  Elmore  v.  Elmore,  58  S.  C.  280, 
51  LJLA.  261,  36  S.  E.  656  (dissenting  opinion),  on  right  to  sue  executor  as  such 
for  personal  property  received  from  testator. 

Cited  in  reference  notes  in  1  A.  D.  562,  on  abatement  of  action  by  death;  2  A. 
D.  72,  on  survivability  of  action  for  trespass. 

1  AM.  DKC.  898,  Mc€IiUR£S  ▼.  HAMMOND,  1  BAY,  99. 
Who  are  common  carriers. 

Cited  in  Crosby  v.  Fitch,  12  Conn.  410,  31  A.  D.  745,  holding  owners  of  vessel 
generally  engaged  in  transporting  goods  for  hire  common  carriers;  Elliott  v. 
Rossell,  10  Johns.  1,  6  A.  D.  306,  holding  vessel  owners  liable  as  common  carriers 
as  to  foreign  as  well  as  internal  voyages. 

Cited  in  reference  notes  in  14  A.  D.  752;  26  A.  D.  467;  26  A.  D.  730;  27  A.  D. 
517;  28  A.  D.  391;  28  A.  D.  657;  31  A.  D.  751;  39  A.  D.  134,— on  who  are  com- 
mon carriers. 

Cited  in  notes  in  47  A.  D.  650,  on  who  liable  as  common  carrier;  47  A.  D. 
651,  on  common  carriers  by  water;  5  E.  R.  C.  265,  on  liability  of  owner  of  ship 
carrying  goods  for  hire  as  common  carrier. 
Liability  of  carriers. 

Cited  in  reference  notes  in  12  A.  D.  404,  on  liability  of  common  carrier;  13 
A.  D.  474,  on  duties  and  liabilities  of  common  carriers. 
When  freight  earned. 

Cited  in  note  in  60  A.  D.  152,  on  delivery  entitling  to  full  freight 

1  AM.  DEO.  599,  liANB  ▼.  WINTHROP,  1  BAY,   116. 
Action  by  assignee. 

Cited  in  Salas  v.  Cay,  12  Rich.  L.  558,  sustaining  right  of  assignee  for  creditors 
to  bring  assumpsit  on  third  person's  promise  to  proceeds  of  sale  of  goods  to 
assignor  or  his  assignee. 

Cited  in  reference  note  in  44  A.  D.  702,  on  assignee  of  chose  in  action  taking 
subject  to  existing  equities. 

1  AM.  D£0.  801,  8TATB  ▼.  WASHINGTON,  1  BAY,   120. 
Asking  defendant  vrhy  judgment  shall  not  be  passed  against  him. 

Cited  in  State  v.  Trezevant,  20  S.  C.  363,  47  A.  R.  840,  upholding  practice  in 
capital  eases  of  asking  such  question. 
Uliat  oonstitntes  forgery. 

Cited  in  SUte  v.  Tobie,  141  Mo.  547,  42  S.  W.  1076,  holding  forgery  complete 
on  feloniously  attaching  owner's  name  to  deed  without  delivery. 
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Cited  in  reference  notes  in  63  A.  D.  694;  96  A.  D.  164,— as  to  what  constitates 
forgery;   78  A.  D.  490,  on  effect  of  failure  to  accomplish  fraud  on  crime  of 
forgery. 
Intent  to  defraud  as  element  of  forgery. 

Cited  in  State  v.  Bullock,  54  S.  C.  300,  32  S.  E.  424,  holding  intent  to  de- 
fraud by  forging  presiding  judge's  name  to  witness's  pay  certificate  shown  by  in- 
dictment alleging  intent  to  defraud  the  county;  State  v.  Allen,  56  S.  C.  495,  35 
S.  E.  204,  holding  eyidence  of  similar  forgeries  by  defendant  admissible  to  prove 
intent  to  defraud. 

Cited  in  reference  note  in  17  A.  D.  495,  on  intent  as  essential  to  crime  of  for- 

Duplicity  In  Indictment. 

Cited  in  State  y.  Beckroge,  49  S.  0.  484,  27  S.  E.  658,  holding  indictment  char- 
ging three  offenses  each  of  which  is  by  law  a  common  nuisance,  not  duplicitous. 
Conclnaion  of  indictment. 

Cited  in  State  v.  Powers,  59  S.  0.  200,  37  a  E.  690;  State  t.  Robinson,  27 
S.  C.  615,  4  S.  E.  570, — upholding  indictment  concluding  ^against  the  peace  and 
dignity  of  the  same  state  aforesaid;"  Cox  y.  State,  8  Tex.  App.  254,  34  A.  R. 
746,  holding  indictment  concluding  "against  the  peace  and  dignity  of  the  §taiute,** 
bad. 

1  AM.  DBC.  607,  HAMIIiTON  ▼.  GIUEENWOOD,  1  BAY,  ITS. 
Validity  as  against  creditors  of  voluntary  conveyances. 

Cited  in  Seward  v.  Jackson,  8  Cow.  406,  as  to  condusiveness  oi  fraud  in  convey- 
ance to  son  in  consideration  of  blood  and  affection  by  one  indebted  at  the  time; 
Filley  v.  Register,  4  Minn.  391,  Gil.  296,  77  A.  D.  522,  holding  mere  indebtedness 
of  one  making  voluntary  conveyance  to  wife  insufficient  to  invalidate  deed; 
Henderson  v.  Dodd,  BaiL  Eq.  138,  upholding  voluntary  conveyance  of  entire  estate 
as  against  subsequent  creditors. 

Cited  in  reference  notes  in  68  A.  S.  R.  76,  on  fraudulent  conveyances  between 
husband  and  wife;  77  A.  D.  533,  on  validity  of  voluntary  deed  of  settlement 
made  by  husband  to  wife;  49  A.  D.  719,  on  validity  of  voluntary  conveyances 
against  existing  and  subsequent  creditors  and  purchasers;  29  A.  D.  136,  on 
existence  of  fraud  as  question  for  jury. 

Criticized  in  Hudnal  v.  Wilder,  4  BTCord,  L.  294,  17  A.  D.  744,  holding  volun- 
tary conveyance  by  one  largely  indebted  void  against  existing  creditors. 

1  AM.  DBO.  609,  SCARBOROUGH  v.  HARRIS,  1  BAT,  177. 
Discharge  of  indorser  or  surety. 

Cited  in  Bank  of  United  States  v.  Hatch,  1  McLean,  90,  Fed.  Cas.  No.  918, 
holding  indorser  discharged  by  holder's  agreement  suspending  right  to  sue  maker. 

Cited  in  reference  notes  in  12  A.  D.  645,  as  to  release  of  indorser  by  extending 
time  to  drawer;  59  A.  D.  104,  on  discharge  of  surety  by  creditor's  release  of 
collateral  security,  withdrawal  of  levy,  etc 
Necessity  of  notice  of  dishonor. 

Cited  in  Sutcliffe  v.  M'Dowell,  2  Nott  &  M'C.  251,  holding  notice  of  nonpayment 
of  check  necessary  to  charge   indorser;   Thompson  v.   Cumming,  2  Leigh,   321, 
holding  notice  of  nonacceptance  necessary  to  charge  indorser. 
Time  of  giving  notice  of  dishonor. 

Cited  in  Carter  v.  Burley,  9  N.  H.  558,  holding  transmission  of  notice  of 
dishonor  of  note  by  mail  on  day  of  receiving  notice  or  following  day  necessary. 

Cited  in  reference  note  in  66  A.  D.  477,  on  necessity  of  reasonable  demand  and 
notice  to  eharge  indorser. 
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1  AM.  DEO.  610,  STATE  ▼.  FUUiER,  1  BAY,  S45. 
8«flcienc7  of  verdict. 

Cited  in  Oxford  ▼.  State,  33  AU.  416,  holding  verdict  finding  defendant  guilty 
imder  second  eoiint  "to  wit^  of  receiving  stolen  goods  knowing  them  to  be  stolen" 
foiBeient. 
Fravdnlent  intent  of  forger. 

Cited  in  State  v.  Murray,  72  S.  0.  508,  52  S.  E.  189,  holding  fraudulent  intent 
in  uttering  forged  writing  sufficiently  proved. 

1  AM.  DEC.  6 IS,  PRINGIiE  ▼.  WITTEN,  1  BAY,  S56. 
Ri^H  of  action  or  defense  on  covenant. 

Cited  m  Mackey  v.  CoUins,  2  Nott  A  M'C.  186,  10  A.  D.  586,  sustaining  right 
ol  action  before  eviction  on  covenant  of  general  warranty  by  showing  paramount 
tiUe  in  third  person;  Jeter  v.  Glenn,  9  Rich.  L.  374,  sustaining  assignee's  right 
to  sue  for  breach  of  covenant  of  quiet  enjoyment;  Thompson  v.  Gould,  20  Pick. 
134,  <m  purchaser's  right  to  reeover  back  purchase  money  paid  on  destruction 
of  bouse  before  giving  of  deed. 

Cited  in  reference  note  in  50  A.  D.  765,  on  what  constitutes  breach  of  covenant 
ef  seisin. 

Cited  in  note  in  17  L.R.A.(N.8.)  1183,  on  necessity  of  eviction  to  maintenance 
of  aetion  for  breach  of  covenant  of  warranty  of  title. 

Distinguished  in  Thompson  v.  M'Cord,  2  Bay,  76,  on  nonliability  on  covenant 
of  warranty  until  erictioB. 
Delciency  or  destruction  of  property  contracted  for. 

Cited  in  Minge  v.  Smith,  1  Ala.  415,  holding  vendor  of  land  according  to 
go/nnunent  survey  not  liable  for  deficiency;  Moore  v.  Lanham,  3  Hill,  L.  299, 
holding  third  person's  title  to  negro  valid  defense  to  action  on  note  for  purchase 
money. 

Cited  in  reference  notes  in  3  A.  D.  625,  on  deficiency  in  sale  of  land;  24  A.  D. 
451,  on  rescission  of  contracts;  1  A.  D.  689,  on  rescission  for  deficiency  in  quan- 
Uty  of  land;  49  A.  S.  R.  596,  on  rescission  by  purchaser  for  deficiency  in 
quantity  of  land  agreed  to  be  conveyed;  13  A.  D.  218,  on  deficiency  in  quantity 
of  land  contracted  to  be  sold  as  ground  of  rescission  or  set-off  against  considera- 
tkmbonda. 

1  AM.  DEC.  615,  BUFORD  ▼.  FANNEN,  1  BAT,  lit. 
Measure  of  damages  for  conversion ;  Interest. 

Cited  in  Sullivan  v.  Sullivan,  20  S.  C.  509,  holding  damages  for  detention  of 
notes  not  confined  to  interest  where  value  has  diminished;  Hinds  v.  Terry,  Walk. 
(Miss.)  80,  holding  value  of  chattel  converted  and  interest  from  conversion  proper 
messure  of  damages;  People  v.  €(asherie,  9  Johns.  71,  6  A.  D.  263,  holding  interest 
Tseoverable  i^inst  person  converting  money  collected  for  another;  State  ex  rel. 
Roberts  v.  Hope,  121  Mo.  34,  25  S.  W.  893,  holding  allowance  of  interest  in  case  of 
CQBversicni  discretionary  with  jury. 

Cited  in  reference  notes  in  24  A.  D.  39;  26  A.  D.  370;  71  A.  D.  331, — on 
oieasure  of  damages  in  trover. 

Cited  in  notes  in  6  A.  D.  196,  as  to  when  recovery  of  interest  is  in  discretion 
of  jury;  24  A.  D.  71,  on  value  at  time  of  conversion  and  interest  as  measure  of 
damages  where  value  is  enhanced  by  wrongdoer. 

1  AM.  DEC.  617,  JAMES  v.  McCREDIE,  1  BAY,  St4. 
8ale  bj  factor. 

Cited  in  note  in  58  A.  D.  162,  on  manner,  time,  and  place  of  sales  by  factor. 
Am.  Dec.  Vol.  I.— 7. 
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1  AM.  DEO.  618,  FOTHERINGHAM  ▼.  PRIOR,  1  BAY,  Stl. 
Necessity  of  presentment  and  protest. 

Cited  in  Suteliffe  t.  MDowell,  2  Nott  A  M'C.  251,  holding  presentment 
sary  where  drawer  of  cheek  tells  payee  that  funds  for  payment  hare  been  with- 
drawn from  payee. 

Cited  in  reference  notes  in  35  A.  D.  523,  on  waiver  of  demand  and  notice;  4§ 
A.  D.  778,  as  to  when  notice  of  dishonor  of  bill  is  excused. 

Cited  in  note  in  29  L.R.A.  309,  on  what  knowledge  is  neoessaiy  to  effect  waivsr 
of  failure  to  give  notice  of  dishonor. 
Promise  to  pay  after  maturity  of  bill  or  note. 

Cited  in  Burrows  t.  Hannegan,  1  McLean,  309,  Fed.  Cas.  No.  2,205,  holding 
promise  of  payment  by  indorser  admission  of  legal  demand  and  notice;  Breed  t. 
Hillhouse,  7  Conn.  523,  holding  promise  to  pay  with  knowledge  of  facts  waiver 
of  want  of  notice  of  nonpayment;  Tebbetts  v.  Dowd,  23  Wend.  379,  holding  indorser 
liable  on  promise  after  maturity  to  pay  check  without  proof  of  demand  and  notice; 
Schierl  v.  Baumel,  75  Wis.  69,  43  N.  W.  724,  holding  nonpresentment  for  payment 
not  waived  by  subsequent  promise  to  pay  without  knowledge  of  facts ;  Kennon  v. 
M'Rea,  7  Port.  (Ala.)  175,  holding  failure  to  notify  indorser  of  nonpayment  not 
waived  by  promise  to  pay  under  misapprehension  of  facts. 

Cited  in  reference  notes  in  44  A.  D.  259,  on  promise  after  maturity  to  pay  note 
as  waiver  of  notice;  15  A.  D.  161,  on  promise  by  indorser  after  protest. 

Cited  in  note  in  8  A.  D.  305,  on  promise  to  pay  after  maturity. 

1  AM.  DBO.  620,  TIBIROD  ▼.  SHOOIiBRED,  1  BAT,  124. 
Implied  warranty  of  soundness. 

Referred  to  as  foundation  case  in  Missroon  v.  Waldo,  2  Nott  A  M'C.  76,  sus- 
taining right  to  recover  back  purchase  price  of  unwholesome  provisions  fraudu- 
lently packed  on  first  discovering  in  foreign  port. 

Cited  in  Lester  v.  Graham,  1  Mill,  Const.  182,  holding  implied  warranty  of  free- 
dom from  defects  raised  by  sale  for  sound  price;  Trimmier  v.  Thomson,  10  S.  G. 
N.  S.  164,  holding  implied  warranty  of  soundness  not  excluded  by  express  war- 
ranty of  title;  Venning  v.  Qantt,  Cheves,  L.  87,  holding  notice  of  shortness  of 
breath  of  negro  purchased  for  sound  price  insufficient  to  relieve  vendor  from 
implied  warranty  of  soundness;  Limehouse  v.  Gray,  1  Tread  way.  Const.  73,  3 
Brev.  231  (dissenting  opinion),  on  implied  warranty  of  soundness  of  slave  ap- 
parently unwell  at  time  of  sale. 

Cited  in  reference  notes  in  5  A.  D.  547,  on  doctrine  ol  implied  warranty; 
19  A.  D.  477,  on  warranties  on  sale  of  chattels;  1  A.  D.  662;  10  A.  D.  670, — 
on  implied  warranty  of  soundness;  50  A.  8.  R.  250,  on  price  as  affecting  war- 
ranty of  soundness  of  article  sold;  2  A.  D.  669,  as  to  whether  sound  price  in  the 
sale  of  chattels  implies  a  warranty. 

Cited  in  notes  in  6  A.  D.  113,  on  implied  warranties;  23  A.  D.  101;  48  A.  D. 
680, — on  implication  of  warranty  from  sound  price  paid  for  goods;  102  A.  8.  B. 
609,  on  implied  warranty  of  quality  in  sale  for  sound  price. 

Distinguished  in  Stephens  v.  Chappell,  3  Strobh.  L.  80,  holding  sale  of  negro 
not  affected  on  ground  of  unsoundness  by  typhoid  fever  not  yet  discovered. 

Limited  in  Miller  v.  Yarborough,  1  Rich.  L.  48,  holding  implied  warranty  of 
soundness  not  raised  by  sale  lor  sound  price  to  purchaser  with  knowledge  of  slave 
with  wounded  foot  from  which  lockjaw  develops. 

Disapproved  in  Ricks  v.  Dillahunty,  8  Port  (Ala.)  134,  holding  hirer  without 
warranty  for  definite  period  of  slave  who  dies  before  expiration  liable  for  full 
amount. 

1  AM  DSC.  621,  GETER  ▼.  COMMISSIONERS,  1  BAT,  S54. 
Mode  of  official  action. 

Cited  in  People  v.  Phillips,  1  Park.  Crim.  Rep.  95,  1  Bdm.  J^I.  Cas.  386,  up- 
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holding  necessity  of  strict  observance  of  rules  adopted  for  summary  convictions  for 
Ttgrancy.  SUte  v.  Weed,  21  N.  H.  2«2,  63  A.  D.  188,  susUining  liability  for 
rtsitting  oflScer  serving  process  regular  on  face  though  issued  for  illegal  purpose. 

—  Necessity  of  all  members  of  body  Joining  In  action. 

Cited  in  State  v.  Bruce,  1  Treadway,  Const  165,  holding  election  void  where  only 
one  of  two  managers  for  taking  the  poll  were  present. 

Cited  in  note  in24A.D.  115,  asto  when  majority  may  execute  power  dele- 
gated to  severaL 

—  Suspension  or  dismissal  of  teacher. 

Cited  in  Brown  v.  Owen,  75  Miss.  319,  23  So.  35,  holding  county  superintendent's 
power  to  remove  or  suspend  teacher  exercisable  only  in  statutory  nu>de;  Morley 
T.  Power,  5  Lea,  691,  denying  right  to  dismiss  teacher  except  after  notice  and  on 
proper  evidence. 

Distinguished  in  School  Dist.  No.  23  v.  McCoy,  80  Kan.  268,  46  A.  R.  92,  1 
Pile.  97,  sustaining  right  of  school  board  to  adopt  their  own  procedure  in  dis- 
missing teacher. 
When  mandamus  lies. 

Cited  in  State  ex  rel.  Stephens  v.  Pilotage  Comrs.  23  a  0.  176,  holding  man- 
damus proper  remedy  to  compel  pilotage  commissioners  to  reverse  suspension  of 
pilot;  State  ex  reL  Fouche  v.  Vemer,  30  S.  C.  277,  9  S.  E.  113,  denying  right  to 
mandamus  to  compel  pension  board  to  approve  application  which  they  have 
refuted;  Conklin  ▼.  Cunningham,  7  N.  M.  445,  38  Pac.  170  (dissenting  opinion), 
on  right  to  compel  by  mandamus  delivery  of  books  pertaining  to  sheriflTs  office; 
Grier  v.  Shackleford,  2  Treadway,  Const.  642  (dissenting  opinion),  on  conclusive- 
ness of  decision  of  managers  of  election  as  to  candidate  elected. 

Cited  in  notes  in  19  LJl.A.(N.S.)  54,  as  to  when  mandamus  lies  to  reinstate 
ousted  officer;    19  LJRJl.(N.S.)  73,  78,  on  effect  of  removal  for  cause  on  right  to 
mandamus  to  restore  officer  to  office. 
Validity  of  statute. 

Cited  in  M'Carrol  v.  Weeks,  5  Hayw.  (Tenn.)  246,  2  Overt  215,  susUining 
validity  of  statute  for  summary  collection  of  taxes. 

1  AM.  DKC.  6SS,  BOONB  ▼.  SINKIiKR,  1  BAY,  t6t. 
Tested  legacies. 

Cited  in  reference  notes  in  19  A.  D.  394;  26  A.  D.  75;  41  A.  D.  740;  4  A.  6.  R. 
592,~as  to  when  legacy  vests;  37  A.  D.  461,  as  to  when  vested  legacies  are  given 
by  win. 

Cited  in  note  in  I  luRJL  553,  as  to  when  legacy  is  contingent. 

1  AM.  DBO.  6S4,  DOTT  ▼.  CUNNINGHAM,   1  BAY,  45t. 
Constnictloii  of  will. 

Cited  in  Fraser  v.  Chene,  2  Mich.  81,  holding  that  technical  effect  derived  from 
■sage  and  judicial  decisions  will  be  given  testator's  words. 
Nature  of  estate  created ;  limitation  over. 

Cited  in  Powell  v.  Brown,  1  Bail.  L.  100,  holding  that  remainder  in  chattel  may 
be  limited  over  by  deed;  Brummet  v.  Barber,  2  Hill,  L.  543,  holding  that  per- 
•onal  property  may  be  limited  over  by  any  contract  binding  between  the  parties ; 
Jaggers  v.  Estes,  2  Strobh.  Eq.  343,  49  A.  D.  674,  holding  that  future  interest  in 
diattels  to  take  effect  on  grantor's  death  may  be  created  by  deed  if  present  title 
passes;  Darden  v.  Bum,  6  Ala.  362,  holding  limitation  over  of  slaves  and  live 
•toek  **io  the  family  or  estate"  if  no  lawful  heirs  of  specific  legatees  unsustainable 
for  iidefiniteness;  Hull  v.  Beals,  23  Ind.  25,  holding  that  fee  passes  by  grant  to 
one  for  life  and  remainder  to  his  heirs;  Maulding  v.  Scott,  13  Ark.  88,  56  A.  D. 
296,  holding  absolute  estate  created  by  bequest  of  slave  for  life  to  descend  to  lega^ 
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toe's  ''Uwful  heirs;"  Isenmn  t.  McMillmn,  36  S.  C.  27,  16  8.  E.  336,  on  heirs  Uking 
as  purchasers  under  to  one  and  the  "heirs  of  his  body"  and  "their  heirs  and  as- 
signs forever;"  Watts  v.  Clardy,  2  Fla.  369,  holding  estate  tail  vesting  absolute 
title  in  legatee  created  by  loan  to  daughter  for  life  and  then  to  the  "heirs  of  her 
body;"  Lemacks  v.  Glover,  1  Rich.  Eq.  141,  holding  life  estate  created  by  bequest  of 
use  of  personalty  to  sister  and  after  her  death  to  the  "heirs  of  her  body"  and  "their 
heirs  and  assigns  forever;"  Buist  v.  Dawes,  4  Ridi.  Eq.  421  (dissenting  opinion), 
on  estate  created  by  devise  of  "use"  of  land  with  remainder  to  issue  male  or  in  de- 
fault to  issue  female;  Calmes  v.  Carruth,  12  Rob.  (La.)  660,  holding  life  estate  in 
slaves  created  by  bequest  to  daughter  for  life  and  afterwards  to  her  "children,  the 
heirs  of  her  body  forever." 

Cited  in  reference  note  in  49  A.  D.  692,  on  prevalence  in  this  country  of  rule  in 
"Shelley's  Case." 

Cited  in  notes  in  2  L.RJL  496;  II  A.  S.  R.  104,— <m  rule  in  Shelley's  Case. 

Distinguished  in  Brown  v.  Brown,  126  Iowa,  218,  67  LJLA.  629,  101  N.  W.  81, 
holding  life  estate  created  by  grant  for  life,  with  remainder  to  grantee's  children 
or  their  lineal  descendants. 

1  AM.  DBC.  6S6,  SOOTT  ▼.  800TT,  1  BAY,  §•«. 
Assignment  of  dower. 

Cited  in  Schnebly  v.  Schnebly,  26  III.  116,  holding  that  dower  must  in  abscnes 
of  agreement  be  apportioned  out  of  each  parcel;  Re  Garrison,  16  N.  J.  Eq.  SM, 
holding  assignment  of  dower  in  uneqtial  proportions  from  parcels  devised  to  dif- 
ferent persons  improper. 

Cited  in  reference  note  in  84  A.  D.  68,  on  necessity  that  dower  assignable  out 
of  several  parcels  of  land  be  separately  assigned  out  of  each. 

Cited  in  note  in  39  A.  8.  R.  34,  on  modes  by  which  dower  is  wt  apart  to 
widow. 

1  AM.  DBC.  62S,  STATE  ▼.  GAUiLABD,  S  BAY»  11. 

Misrepresentations  on  sale. 

Cited  in  reference  note  in  42  A.  D.  360,  on  warranty  in  sales  by  pi&Hc  oflloers. 

Cited  in  notes  in  2  A.  D.  79,  on  fraudulent  representations  of  vendor  of  land 
regarding  quality  or  situation  as  ground  of  action;  40  A.  D.  334,  on  recoupment 
in  contracts  for  sale  of  realty. 

Distinguished  in  Johnson  v.  Purvis,  1  Hill,  L.  322,  on  impracticability  of 
giving  effect  in  court  of  law  to  partial  failure  of  consideration. 

Cited  as  overruled  in  Rupart  v.  Dunn,  1  Rich.  L.  101,  holding  mle  that  soimd 
price  raises  implied  warranty  inapplicable  to  sale  of  land. 

—  Unsoundness  of  personalty. 

Cited  in  Commissioner  in  Equity  v.  Smith,  9  Rich.  L.  616,  holding  that  de- 
fense of  unsoundness  of  slave  at  time  of  sale  proceeds  aa  ground  of  failure  of 
consideration;  M'Farlane  v.  Moore,  1  Overt.  174,  3  A.  D.  762,  holding  seller 
without  express  warranty  liable  for  known  unsoundness  undisclosed  to  buyer. 

Disapproved  in  Ricks  v.  Dillahunty,  8  Port.  (Ala.)  134,  holding  hirer  without 
warranty  for  definite  period  of  slave  who  dies  before  expiration  liable  for  full 
amoimt. 

—  Failure  of  title. 

Cited  in  Adam  v.  Kibler,  7  S.  0.  N.  S.  47,  holding  eviction  by  paramount  title 
ground  for  rescission  though  vendor  mistaken  only;  Charleston  v.  Blohme,  15  S.  C. 
124,  40  A.  R.  690,  holding  purchaser  on  foreclosure  not  required  to  complete  pur- 
chase if  recorded  satisfaction  of  prior  mortgage  was  forged;  Latimer  v.  Whaiton, 
41  S.  C.  508,  44  A.  S.  R.  730,  19  S.  E.  855,  holding  failure  of  consideration 
available  to  purchaser  at  judicial  sale  as  defense  to  action  for  purchase  money 
only;  Forster  v.  Gillam,  13  Pa.  340,  upholding  right  of  vendee  induced  to  pur- 
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diaie  by  vendor's  representatknB  as  to  title,  to  set  up  recovery  by  third  person 
in  action  for  purchase  price. 

Limited  in  Evans  y.  Bendy,  2  Speers,  L.  9,  42  A.  D.  356,  holding  assumpsit  not 
maintainable  against  distributees  on  recovery  by  title  paramount  from  purchaser 
st  partition  sale  without  warranty. 

Disapproved  in  Van  Lew  v.  Parr,  2  Rich.  Eq.  321,  denying  right  of  purchaser 
in  midisturbed  possession  to  rescind  because  of  outstanding  paramount  title. 
—  Deficiency  In  quantity. 

Cited  in  Means  v.  Brickell,  2  Hill,  L.  657,  holding  unintentional  misrepresenta- 
tion as  to  number  of  acres  and  direction  of  boundary  line  ground  for  abatement 
for  deficiency;  Abercrombie  v.  Owings  2  Rich.  L.  127,  sustaining  purchaser's  right 
to  abatement  for  deficiency  where  land  sold  at  designated  price  per  acre  the  exact 
nmnber  of  which  is  estimated;  Tunno  v.  Flood,  1  M'Cord,  L.  121,  holding  purchase 
by  plat  giving  excessive  length  to  lines  entitled  to  recover  for  deficiency. 

Distinguished  in  Peden  v.  Owens,  Rice,  Eq.  55,  denying  right  to  abatement  in 
price  for  deficiency  in  estimated  quantity  of  land  in  absence  of  fraud ;  Barksdale 
V.  Toomer,  Harp.  Jj,  290,  holding  purchaser  of  tract  containing  specified  quantity 
more  or  less,  not  entitled  to  abatement  for  deficiency;  Commissioner  in  Equity 
V.  Tbompaon,  4  M'Cord,  L.  434,  holding  same  as  to  purchaser  at  judicial  sale. 
Jurisdiction  In  cases  of  fravd. 

attd  in  reference  note  in  27  A.  D.  586,  on  concurrent  jurisdiction  in  equity  and 
tt  kw  in  case  of  fraud. 

Cited  in  note  in  95  A.  D.  289,  as  to  whether  and  when  bond  under  seal  may  bs 
enforeed  though  without  consideration. 

1  AM.  DEC.   ess,  JAMES  ▼.  O'DRISCOIili,  S  BAY,  101. 
ImpUed  con^nu^ 

Cited  in  Woods  ▼.  Ayres,  39  Mich.  345,  33  A.  R.  396,  holding  implied  promise  to 
psy  not  raised  by  act  of  kindness  performed  without  request;  Moulin  v.  Columbet, 
22  CaL  506,  denying  liability  for  services  rendered  by  guest  as  return  for  hospi- 
tality received;  Sullivan  v.  Latimer,  38  8.  C.  158,  17  8.  E.  701,  holding  estate  of 
decedent  not  liable  to  nephew  for  board  furnished  as  gratuity;  Ten  Broeck  v. 
Fidelity  Trnat  A  8.  V.  Co.  88  Ky.  242,  10  8.  W.  798,  denying  administrator's 
ri^t  to  charge  for  creditor's  commissions  as  trustee  for  dau^ter  which  intestate 
had  waived. 

Cited  in  reference  notes  in  5  A.  D.  732;  12  A.  8.  R.  752,— on  right  to  recover 
for  serviees;  11  A.  D.  238,  on  service  rendered  without  request;  28  A.  D.  471, 
OB  serviees  rendered  as  basis  for  pecuniary  demand. 

Cited  in  notes  in  53  A.  D.  306,  as  to  when  services  are  deemed  gratuitous  and 
BO  promise  Implied  to  pay  therefor;  6  E.  R.  0.  41,  on  obligation  to  pay  for  friendly 
servicea  previously  rendered. 

1  AM.  DEC.  €t9,  BROWN  ▼.  FROST,  S  BAT,  1S6. 
Xonsnit;  dlsmlsaal;  questions  for  court  or  Jnry. 

Cited  in  Hides  v.  8umter  Cotton  Mills,  39  8.  C.  39,  17  a  E.  509,  holding  nonsuit 
proper  in  action  for  injury  to  employee  in  absence  of  evidence  of  master's  negli- 
Cenee;  Hooper  v.  Columbia  A  6.  R.  Co.  21  8.  C.  541,  53  A.  R.  691,  holding  non- 
rait  proper  in  action  for  death  of  brakeman  in  daytime  by  well  known  low  bridge 
without  danger  signal  cords;  Holley  v.  Walker,  7  8.  C.  N.  8.  142,  holding  nonsuit 
improper  if  there  is  any  evidence  to  sustain  plaintiff's  action ;  Davis  v.  Columbia  A 
0.  R.  Co.  21  8.  C.  93,  holding  same  even  though  evidence  is  uncertain;  Hopkins  v. 
Ksshville,  C.  A  8t.  L.  R.  Co.  96  Tenn.  409,  32  L.RJi.  354,  34  8.  W.  1029,  holding 
difmiisal  on  demurrer  to  evidence  where  no  cause  of  action  established  not 
TioUtkm  of  rig^t  to  jury  trial;  Fearing  v.  De  Wolf,  3  Woodb.  A  M.  185,  Fed.  Cas. 
No.  4,711,  refusing  to  set  aside  verdict  as  against  weight  of  conflicting  evidence; 
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McCall  y.  Cbhen,  Id  S.  C.  445,  42  A.  R.  641,  holding  decision  of  mixed  question  of 
law  and  fact  one  for  judge. 

Cited  in  reference  notes  in  39  A.  D.  586,  as  to  when  nonsuit  shall  be  granted  or 
denied;  38  A.  S.  R.  186,  on  granting  new  trial  when  verdict  against  weight  of 
eridenoe. 

Cited  in  note  in  15  E.  R.  C.  71,  on  power  of  court  to  direct  nonsuit. 

Distinguished  in  Redding  v.  South  Carolina  R.  Co.  3  S.  C.  N.  S.  1,  16  A.  R. 
681,  holding  question  whether  servant  was  acting  vrithin  scope  of  employment 
when  tortious  act  committed  for  jury. 

1  AM.  DEO.  ess,  RAMSAY  y.  GKRVAIS,  1  BAY,  145. 
IKlien  action  arises  on  indenmltj. 

Cited  in  Pickett  y.  Fidelity  &  C.  Co.  60  S.  C.  477,  S8  8.  E.  160,  upholding  Ua- 
bility  on  insurance  against  liability  from  injury  to  employee  before  payment  of 
judgment  in  latter's  favor;  Hogan  v.  Calvert,  21  Ala.  194,  sustaining  right  of  ac- 
tion before  payment  of  firm  debts  on  breach  of  copartner's  covenant  to  pay  debts. 

Cited  in  reference  notes  in  26  A.  D.  491,  as  to  when  right  to  sue  on  bond  ci 
indemnity  arises;  83  A.  8.  R.  752,  on  nature  of  contract  of  indemnity. 

Cited  in  note  in  24  A.  D.  44,  as  to  when  right  to  sue  for  indemnity  accrues. 

Distinguished  in  McDonald  v.  Bauskett,  10  Rich.  L.  178,  holding  action  not 
maintainable  against  one  indemnifying  surety  against  loss  until  actual  payment 
by  him  as  surety. 

1  AM.  DEC.  637,  STATE  y.  QUARREIi,  2  BAY,  15«. 
Waiver  of  dlsqnalillcaUon  of  Juror. 

Cited  in  Livingston  y.  Heerman,  9  Mart.  (La.)  656,  on  necessity  of  challengs 
before  juror  is  sworn;  State  v.  Pritchard,  15  Neb.  74  (dissenting  opinion),  on 
waiver  of  objection  to  juror  by  failing  to  challenge;  Ryan  y.  Riverside  A  P.  Mills, 
15  R.  I.  436,  8  Atl.  246,  holding  omission  of  inquiry  waiver  of  objection  for  dis- 
qualification; State  V.  Faile,  43  S.  C.  52,  20  S.  E.  798,  holding  amendment  of  in- 
dictment so  as  to  give  alias  name  of  deceased  waived  by  counsel's  consent  thereto; 
Mew  V.  Charleston  A  S.  R.  Co.  55  S.  0.  90,  32  S.  E.  828,  holding  failure  to  ascertain 
that  juror  was  not  registered  elector  waiver  of  objection;  State  y.  Rafe,  56  S.  C. 
379,  34  S.  E.  660,  denying  right  to  new  trial  because  grand  juror  was  not  qualified 
elector. 

Cited  in  reference  note  in  55  A.  D.  87,  as  to  when  objection  to  juror  must  be 
taken. 

Cited  in  notes  in  9  A.  D.  81 ;  29  A.  D.  138;  18  L.R.A.  474,— on  disqualification  of 
juror  as  ground  for  new  trial;  20  L.  ed.  U.  S.  659,  on  causes  of  challenge  of  jurors 
and  their  qualifications. 

—  Educational  or  property  qualillcatlon. 

Cited  in  SUte  v.  Pickett,  103  Iowa,  714,  39  L.R.A.  302,  73  N.  W.  346,  holding 
that  failure  to  examine  juror  waives  objection  that  he  cannot  read  or  write 
English ;  Croy  v.  State,  32  Ind.  384,  holding  objection  that  juror  was  not  a  house* 
holder  waived  by  failure  to  examine;  People  v.  Mortier,  58  Cal.  262,  holding  that 
failure  to  object  before  swearing  of  juror  not  on  assessment  roll,  waives  disquali- 
fication; State  V.  Fisher,  2  Nott  A  M'C.  261,  holding  that  failure  to  ascertain 
qualification  of  juroi-  waives  objection  that  he  is  not  taxpayer. 

—  Age  of  Juror. 

Cited  in  Williams  v.  State,  37  Miss.  407,  holding  that  acceptance,  without  ob- 
jection, of  juror  over  60  waives  disqualification ;  Wassum  v.  Feeney,  121  Mass.  93, 
23  A.  R.  258,  holding  infancy  of  juror  in  civil  case  unknown  until  after  verdict, 
not  ground  for  new  trial. 

Disapproved  in  United  States  v.  Angney,  6  Mackey,  66,  holding  frauduloit  con- 
cealment of  juror's  age  ground  for  setting  aside  conviction. 
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— ClUxenshlp  and  residence. 

Cited  in  Kohl  t.  Lehlback,  160  U.  S.  293,  40  L.  ed.  432,  16  Sup.  Ct.  Rep.  304, 
holding  service  of  alien  on  jury  in  criminal  case  not  denial  of  eqoal  protection  or 
due  process;  State  v.  Vogel,  22  Wis.  471,  holding  alienage  of  juror  not  ground  for 
•ettiiig  aside  conviction ;  Presbury  v.  Com.  9  Dana,  203,  holding  alienage  of  juror 
onknown  till  after  conviction  of  assault  not  ground  for  new  trial ;  State  v.  Dumam 
73  Minn.  150,  75  N.  W.  1127,  holding  new  trial  for  alienage  unknown  till  after 
verdict,  discretionary;  Hickey  v.  State,  12  N^.  490,  11  N.  W.  744,  holding  non- 
raiidenee  of  juror  in  county  waived  by  noninquiry;  Costly  v.  State,  19  Ga.  614 
holding  nonresidence  of  juror  in  county  not  ground  for  setting  aside  conviction; 
Baird  v.  Otte,  2  Pa.  Dist.  R.  449,  12  Pa.  Co.  Ct  445,  holding  nonresidence  of  juroi 
in  county  not  ground  for  new  trial,  and  referring  also  to  annotation. 

—  Service  on  grand  Jvry. 

Cited  in  State  ▼.  Cooler,  30  S.  C.  105,  3  L.R.A.  181,  8  8.  E.  692,  holding  service 
of  juror  on  grand  jury  not  ground  for  new  trial ;  State  v.  Turner,  6  La.  Ann.  309, 
holding  acceptance  of  juror  without  objection,  waives  objection  that  he  sat  on 
grand  jury  finding  indictment. 

Distinguished  in  Dilworth  v.  Com.  12  Gratt.  689,  65  A.  D.  264,  holding  objec- 
tion that  juror  served  on  grand  juiy  available  on  first  discovering  before  evidence 
is  introduced. 
— ConvicUon  of  crime. 

Cited  in  State  v.  Powers,  10  Or.  145,  45  A.  R.  138,  holding  conviction  of  juror  of 
erirae,  first  discovered  after  defendant's  conviction,  not  ground  for  new  trial; 
Qneenan  v.  Territory,  11  Okla.  261,  61  L.RJk.  324,  71  Pac.  218,  holding  conviction 
of  juror  of  felony  waived  by  failure  to  object. 

—  Interest. 

Cited  with  special  approval  in  Josey  v.  Wilmington  &  M.  R.  Co.  12  Rich.  L. 
134,  denying  right  to  new  trial  because  juror  was  stockholder  in  party  to  action. 

Cited  in  Glover  ▼.  Woolsey,  Dudley  (Ga.)  85,  denying  right  to  new  trial  because 
juror  on  appeal  was  security  on  appeal;  People  v.  Mack,  35  App.  Div.  114,  54 
K.  T.  Supp.  698,  13  N.  Y.  Crim.  Rep.  401,  holding  relationship  of  juror  to  com- 
plainant not  ground  for  setting  aside  conviction. 

—  Prejndlco. 

Cited  in  Meyer  v.  State,  19  Aik.  156,  holding  prejudice  of  juror  waived  by 
neglecting  means  to  ascertain  it. 

—  Mode  of  drawing. 

Cited  in  State  t.  Beasley,  32  La.  Ann.  1162,  holding  objection  to  mode  of  drawing 
jvuor  as  talesman  waived  by  acceptance  without  objection;  Sprague  v.  Brown, 
21  B.  I.  329,  43  Atl.  636,  holding  failure  to  make  inquiry  before  going  to  trial 
waives  objection  that  juror  was  irregularly  drawn. 
RIglit  to  copy  of  Indictment. 

Cited  in  State  v.  Winningfaam,  10  Rich.  L.  257,  on  right  of  prisoner  to  copy 
of  indictment  three  days  before  triaL 

1  AM.  DEC.  ess,  FRINK  ▼.  LUYTEN,  S  BAT,  166. 
LiablUty  of  executor  or  administrator  for  costs. 

Cited  in  Fnmis  t.  Ewing,  3  Clark  (Pa.)  426,  holding  exeentor  or  administrator 
filing  to  maintain  suit  not  personally  liable  for  costs;  Jamison  v.  Lindsay,  1 
BaiL  L.  79,  holding  administrator  not  liable  for  costs  in  action  brought  on  note 
given  to  intestate;  Carter  v.  Estes,  11  Rich.  L.  363,  holding  executor  or  adminis- 
trator not  bound  to  bring  action  in  his  representative  character  liable  for  costs. 

Cited  in  reference  note  in  33  A.  D.  475,  on  liability  of  executors  for  costs. 

DistinguUhed  in  Lynch  v.  Webster,  17  R.  I.  513,  14  LJLA.  696,  23  AU.  27, 
holding  executor  failing  to  maintain  suit  personally  liable  for  costs. 
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Right  of  admlnlstralor  U>  sue  in  his  own  name. 

Cited  in  Kerby  y.  Quinn,  Rice,  L.  264,  holding  administrator  may  maintain 
trover  in  his  own  name  for  goods  of  intestate  of  which  lie  has  nerer  had  pos- 
session. 
Form  of  Judgment  against  executor. 

Cited  in  reference  note  in  26  A.  D.  166,  on  form  of  judgment  against  executor. 

1  AM.  DSC.  640,  NKAIi  ▼.  liEWIS,  2  BAT,  204. 
Good  oonnt  as  supporting  verdict  or  Judgment. 

Cited  in  SUte  ▼.  Crank,  2  Bail.  L.  66,  23  A.  D.  117;  Palmer  v.  Bogan,  2  M'Mull. 
L.  122, — holding  verdict  stands  upon  good  counts  where  some  are  good  and  some 
bad ;  Tdwnsend  v.  Jemison,  7  How.  706,  12  L.  ed.  880,  holding  one  good  count  will 
sustain  a  judgment  though  others  are  bad;  Neilson  v.  Emerson,  2  Bay,  439,  1 
Brev.  48,  2  A.  D.  646,  holding  good  count  in  declaration  for  slander  will  support 
judgment  rendered  on  general  verdict. 

Cited  in  reference  notes  to  2  A.  D.  192,  on  effect  of  general  verdict  when  there 
are  good  and  bad  counts ;  23  A.  D.  336,  on  sufficiency  of  general  verdict  in  slander 
where  some  of  the  counts  are  good  and  some  bad. 

Disapproved  in  Wood  v.  Scott,  13  Vt.  42,  holding  judgment  will  be  arrested 
where  one  of  the  counts  in  a  declaration  is  defective  and  the  verdict  general. 
Bxcessive  damages. 

Cited  in  Simpson  v.  Pitman,  13  Ohio,  366,  verdict  for  $850  excessive. in  suit  for 
slanderous  words  spoken  of  candidate  for  office;  Gibson  v.  Cincinnati  Enquirer,  2 
Flipp.  121,  Fed.  Cas.  No.  5,392,  holding  damages  for  $3,875  not  excessive  in 
libel  suit  based  on  publication  charging  plaintiff  with  criminal  conversation. 
—  New  trial  for. 

Cited  in  Vinal  v.  Core,  18  W.  Va.  1;  Sweeney  v.  Baker,  13  W.  Va.  158,  81  A. 
R.  757, — denying  new  trial  on  ground  of  excessive  damages  in  absence  of  preju- 
dice, passion  or  corruption  on  part  of  jury. 

Cited  in  reference  notes  in  36  A.  D.  569;  38  A.  D.  106, — on  excessive  verdict 
as  ground  for  new  trial. 

Cited  in  note  in  8  E.  R.  C.  459,  on  excessive  damages  as  ground  for  new  triaL 
What  words  are  actionable. 

Cited  in  Chase  v.  Whitlock,  3  Hill,  139,  holding  charge  of  being  a  swindler  not 
actionable  per  se. 

1  AM.  I>BC.  64S,  COLLINS  ▼.  WBSTBURT,  1  BAY,  Sll. 
What  constitutes  duress. 

Cited  in  Adams  v.  Schiffer,  11  Colo.  15,  7  A.  S.  R.  202,  17  Pac  21,  holding 
unlawful  interference  and  prevention  of  payment  of  sums  due  another  oonstitates 
duress  of  property. 

Cited  in  reference  notes  in  19  A.  D.  656;  24  A.  D.  278;  27  A.  D.  301,— on 
what  constitutes  duress;  4  A.  D.  172,  on  subject  of  duress. 

Cited  in  note  in  26  A.  D.  377,  on  what  is  duress. 

Distinguished  in  Earle  v.  Berry,  27  R.  I.  221,  1  L.ILA.(N.&)  867,  61  AtL 
671,  holding  refusal  to  pay  nioney  due  unless  certain  kind  of  receipt  given  not 
duress ;  Hackley  v.  Headley,  45  Mich.  569,  8  N.  W.  51 1,  holding  settlement  obtained 
by  threat  to  withhold  money  due  from  one  in  financial  straits  not  duress. 

Duress  as  afTecting  validity  of  contract. 

Cited  in  Foshay  v.  Ferguson,  5  Hill,  154,  holding  contract  procured  by  threats  of 
unlawful  arrest  invalid;  Foote  v.  De  Poy,  126  Iowa,  366,  106  A.  S.  R.  365,  68 
L.R.A.  302,  102  N.  W.  1 12,  setting  aside  trust  agreement  extorted  from  aged  father 
on  behalf  of  child  already  provided  for;  Van  Dyke  v.  Wood,  60  App.  Div.  208,  70 
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N.  Y.  Snpp.  324,  aettiiig  aside  deed  extorted  by  wife  from  husband  as  condition  of 
releasing  dower  right  in  other  property. 

Cited  in  reference  notes  in  23  A.  S.  R.  370,  on  effect  of  duress  upcm  contracts ; 
3  A.  D.  751,  on  duress  of  one's  property  as  defense;  33  A.  R.  184,  on  enforcement 
of  UMonscionable  contracts. 

Cited  in  note  in  45  A.  D.  160,  on  kind  of  compulsion  which  will  justify  recovery 
of  money  paid  under  compulsion. 

Distinguished  in  Meek  v.  Atkinson,  1  BaiL  L.  84,  19  A.  D.  653,  upholding  de- 
hreiy  of  slaves  although  made  when  party  was  under  lawful  arrest. 

—  Settlement  or  release. 

Cited  in  Adams  v.  Schiffer,  11  Colo.  15, 7  A.  8.  R.  202,  17  Pac  21,  holding  princi- 
ple (d  duress  of  goods  not  applicable  to  settlement  where  party  is  free  to  accept 
or  reject;  Spaids  v.  Barrett,  57  111.  289,  11  A.  R.  10,  holding  release  executed  to 
obtain  possession  of  perishable  property  maliciously  attached  may  be  avoided. 

—  Promissory  note. 

Cited  in  QUas  v.  Haygood,  133  Ala.  489,  31  So.  973,  holding  note  given  by 
laundry  company  to  obtain  immediate  possession  of  its  horses  and  wagons  in- 
valid; Oliphant  ▼.  Markham,  79  Tex.  543,  23  A.  S.  R.  363,  15  S.  W.  569,  holding 
note  executed  to  regain  possession  of  evidences  of  debt  unlawfully  withheld  in- 
valid; Hatch  V.  Barrett,  34  Kan.  223,  8  Pac.  129,  holding  note  signed  under  threat 
of  arrest  void  in  hands  <^  bona  fide  holder;  Fuller  v.  Roberts,  35  Fla.  110,  17  So. 
359,  holding  note  given  in  settlement  of  partnership  business  not  made  under 
duress;  Bolln  v.  Metcalf,  6  Wyo.  1,  71  A.  8.  R.  898,  44  Pac.  694  (dissenting 
opinion),  on  Talidity  of  notes  obtained  under  coercion  of  pretended  suit  and  pre- 
tended levy  of  attachment. 
Relief  ftt  Imw. 

Cited  in  West  v.  Wayne,  3  Mo.  16,  holding  court  of  law  may  grant  relief  in  cases 
of  hardship  and  extortioB. 

—  Recovery  of  money  paid. 

Cited  in  Cobb  v.  Charter,  32  Conn.  358,  87  A.  D.  178,  holding  mechanic  entitled 
to  recover  money  paid  to  secure  release  of  tools  unjustly  detained;  Mots  v. 
Mitdidl,  91  Pa.  114,  37  Phila.  Leg.  Int.  96,  holding  money  paid  to  prevent 
destmctioB  of  deed  and  obtain  possession  of  it  may  be  recovered. 

1  AM.  DEC.  645,  GROSS  ▼.  SHUTLIFFK,  1  BAT,  220. 
ConstmctlOB  of  policy. 

Cited  in  reference  notes  in  20  A.  D.  433,  on  construction  of  contract  of  !n- 
snranee;  48  A.  D.  469,  on  controlling  effect  of  intent  of  parties  to  contract  of  in- 
foranee;  79  A.  D.  548,  on  intention  of  parties  as  governing  construction  of  in- 
foranee  policy. 

Cited  in  note  in  14  E.  R.  C.  17,  on  construing  policy  of  insurance  strictly  against 
insurer. 
Deviation. 

Cited  in  reference  note  in  39  A.  D.  549,  on  what  constitutes  deviation. 

Cited  in  note  in  33  A.  D.  60,  on  effect  of  deviation  of  vessel  from  route. 

1  AM.  DEC.  647,  COMMISSIONERS  ▼.  TATIiOR,  2  BAT,  282. 
What  constitutes  a  highway. 

Cited  in  reference  note  in  26  A.  D.  655,  on  what  constitutes  highway. 

Cited  in  notes  in  57  A.  S.  R.  745,  on  definition  of  highway;  26  L.  ed.  U.  S. 
1099,  on  what  constitutes  a  public  highway  or  street. 
Presuming  acceptance  of  highway. 

Cited  in  Littler  v.  Lincoln,  106  III.  353,  holding  acceptance  of  plat  marking  out 
streets  not  assumed  from  mere  proof  of  execution  of  plat. 
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Cited  in  reference  note  in  33  A.  D.  714,  on  establishment  of  street  or  wmy  hj 
dedication  or  uninterrupted  use. 
Non-user  as  proof  of  abandonment. 

Cited  in  Freedom  t.  Norris,  128  Ind.  377,  27  N.  E.  869,  presuming  abandon- 
ment of  easement  affording  access  to  river  from  long  nonuser;  Webber  v.  Chap- 
man, 42  N.  H.  326,  80  A.  D.  Ill,  presuming  abandonment  of  highway  from 
total  nonuser  for  over  twenty  years;  Com.  v.  Moorehead,  118  Pa.  344,  4  A.  8. 
R.  509,  12  Atl.  424,  20  W.  N.  C.  486,  18  Pittsb.  L.  J.  N.  S.  297,  on  long  non- 
user  of  road  as  prima  facie  evidence  of  abandonment. 

Cited  in  reference  note  in  18  A.  D.  88,  on  forfeiture  of  highway  by  nonuser. 

Cited  in  notes  in  12  E.  R.  C.  629,  on  abandonment  of  highway;  26  LJIA.  463, 
on  effect  of  nonuser  of  road  as  abandonment;  18  L.RA.  146,  on  presumption  of 
abandonment  to  vest  title  in  owner  of  fee  of  highway;  14  A.  S.  R.  282,  on 
effect  of  nonuser  of  street  or  highway;  18  L.R.A.  540,  541,  on  nonuser  as  extin- 
guishing public  easement;  26  L.ILA.  467,  on  effect  of  encroachments,  obstructiona, 
etc.,  on  highway  as  abandonment. 

Distinguished  in  Crocker  v.  Collins,  37  S.  C.  327,  34  A.  8.  R.  762,  16  S.  E. 
951,  holding  mere  nonuser  of  street  or  alley  by  public  for  twenty  years  not 
abandonment. 
Adverse  possession. 

Cited  in  Callaway  County  v.  Nolley,  31  Mo.  393,  holding  right  to  land  dedicat- 
ed for  use  as  public  market  lost  by  ten  years  adverse  possession;  Jersey  City  v. 
Morris  Canal  k  Bkg.  Co.  12  N.  J.  Eq.  647,  holding  land  covered  with  tide  water 
but  dedicated  as  highway  cannot  be  adversely  possessed. 

Distinguished  in  SUte  v.  Franklin  Falls  Co.  49  N.  H.  240,  6  A.  R.  613,  hold- 
ing right  to  maintain  dam  not  containing  fishways  not  acquired  by  adverse 
user. 

Disapproved  in  Almy  t.  Church,  18  R.  I.  182,  26  Atl.  68,  denying  that  title  to 
dedicated  highway  can  be  obtained  by  adverse  possession  on  ground  of  abandon- 
ment by  public 
Remedy  for  obstructing  highway. 

Cited  in  reference  note  in  26  A.  D.  665,  on  remedy  for  obstructing  highway. 

Cited  in  notes  in  12  A.  D.  208,  on  right  of  commissioners  of  town  to  maintain 
trespass  for  blocking  highway;  4  L.R.A.  211,  on  right  of  private  individual  to 
redress  for  injury  from  public  nuisance. 

1  AM.  DEC.  650,  WHITEFIBIiD  ▼.  McLEOD,  S  BAT,  SSO. 
Implied  warranty. 

Cited  in  Lester  v.  Qraham,  I  Mill.  Const.  182,  holding  selling  for  sound  price 
raises  implied  warranty  that  thing  sold  is  free  from  all  defects;  He3rward  v.  Wal- 
lace, 4  Strobh.  L.  181,  holding  warranty  of  soundness  of  chattel  implied  from  fair 
price  if  presumption  not  rebutted. 

Cited  in  reference  notes  in  19  A.  D.  477,  on  warranties  on  sales  of  chattels; 
6  A.  D.  647,  on  doctrine  of  implied  warranty;  6  A.  D.  424,  on  implied  war- 
ranty on  sale  of  chattel;    10  A.   D.   670,  on  implied  warranty  of  soundness; 

2  A.  D.  669,  as  to  whether  a  sound  price  in  the  sale  of  chattels  implies  a  war- 
ranty. 

Cited  in  notes  in  6  A.  D.  113,  on  implied  warranties;  43  A.  D.  680,  on  implica- 
tion of  warranty  from  sound  price  paid  for  goods. 

Disapproved  in  Warren  Glass  Works  Co.  v.  Keystone  Coal  Co.  66  Md.  647, 
6  Atl.  253,  holding  on  sale  of  coal  there  is  no  implied  warranty  as  to  its  fitness 
for  a  special  purpose. 
Liability  of  vendor  or  purchaser. 

Cited  in  Thomson  v.  Sexton,  16  S.  C.  93,  holding  purchaser  of  defective  article 
with   knowledge   of   defect   liable   for    purchase   price;    M'Farlane  v.   Moore,    I 
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Oreri  174,  3  A.  D.  752,  holding  vendor  of  slave  concealing  latter's  incurable 
fflnesB  liable  to  purchaser;  Biggus  t.  Bradly,  1  M'Cord,  L.  500,  holding  one 
purchasing  ouUtanding  title  cannot  sne  for  breach  of  warranty  on  ground  that 
Us  title  is  better  than  grantors. 

Cited  in  reference  note  in  52  A.  D.  343,  on  vendor's  liability  for  fraud  in  ab- 
sence of  warranty. 

Distingnished  in  Barnard  ▼.  Yates,  1  Nott  k  M'C.   142,  holding  person  con- 
trseting  for  (me  commodity  not  liable  for  different  article  furnished. 
Snfldency  of  oonslderatloii. 

Cited  in  Sustell  v.  Rice,  5  Ga.  472,  holding  compromise  or  abandonment  of  suit 
•ufficient  consideration  to  support  contract;  Mordecai  t.  Gadsden,  2  Speers, 
L  566,  holding  advantage  to  one  party  or  detriment  to  other  sufficient  con- 
dderation  for  written  guaranty;  Wolford  v.  Powers,  85  Ind.  294,  44  A.  R. 
16,  holding  naming  child  after  maker  of  note  good  consideration;  Harlan  v. 
Harlan,  102  Iowa,  701,  72  N.  W.  286,  refusing  to  set  aside  a  conveyance  on 
eonsideration  of  support  for  a  life  which  terminated  soon  afterwards. 

Cited  in  reference  notes  in  26  A.  D.  109,  on  sufficiency  of  consideration  for 
promise;  18  A.  D.  231,  on  vacation  of  contract  for  inadequacy  ol  price. 

Cited  in  notes  in  12  A.  D.  365,  on  inadequacy  of  consideration  as  ground  for 
setting  aside  contract;  57  A.  D.  217,  on  inadequacy  of  consideration  as  evidence  of 
frtnd;  39  A.  S.  R.  744,  on  sufficiency  of  moral  obligation  as  consideration  for  ex- 
press promise;  2  A.  D.  71,  on  inadequacy  of  consideration  as  ground  for  avoidance 
of  ooav^ance  in  equity. 

1  AM.  DEO.  652,  WIIililAMSOlf  ▼.  TI7RNBR,  2  BAY,  416. 

NoUrUa  oerClllcate  of  protest. 

Cited  in  State  ez  rel.  Piggott  v.  Benton,  18  Mont.  306,  34  Pac.  301  (dissent- 
ing opinion),  on  certificate  of  demand  and  protest  not  based  on  notary's  knowl* 
edge  as  prima  facie  evidence. 

Cited  in  reference  notes  in  9  A.  D.  440,  on  notary's  protest  as  evidence;  27 
A  D.  522,  on  notary's  protest  and  certificate  as  evidence  of  notice  to  indorser. 

1  AM.  DEX?.  653,  McFADDEN  ▼.  HAIiET,  1  BAT,  457. 
Recovery  of  iiropoitioiial  share  of  real  property. 

Cited  in  Dom  v.  Beasley,  6  Rich.  Eq.  408,  holding  in  trespass  to  try  title 
party  may  be  awarded  that  part  of  land  to  which  he  has  established  title. 

Cited  in  note  in  54  A.  D.  416,  on  recovery  of  undivided  interest  in  land  under 
daim  for  whole. 
^By  cotenant. 

Cited  in  Perry  v.  Middleton,  2  Bay,  462;  Pringle  v.  MTherson,  2  Bay,  524; 
Bqyleston  v.  Cordes,  4  M'Cord,  L.  144;  Watson  v.  Hill,  1  M'Cord,  L.  161,— 
holding  one  joint  tenant  or  tenant  in  common  may  recover  whatever  portion  of 
Isnd  he  may  show  himself  entitled  to;  Jones  v.  Owens,  5  Strobh.  L.  134,  holding 
distributee  suing  for  whole  tract  may  recover  part  to  which  he  shows  title; 
Jackson  v.  Bates,  13  Rich.  L.  62,  holding  tenant  in  common  may  recover  propor- 
tional share  of  land  without  joining  cotenants;  Hill  v.  Sanders,  4  Rich.  L.  521 
(dissenting  opinion),  on  ri|^t  of  joint  tenant  to  sue  for  his  share  of  the  prop- 
erty. 

Cited  in  reference  note  in  52  A.  D.  680,  on  right  of  tenant  in  common  to  re- 
cover in  trespass  or  trover  his  share  in  chattels. 

Cited  in  notes  in  50  A.  S.  R.  842,  on  right  of  action  of  cotenant  to  recover 
leal  property;  6  L.R.A.(N.S.)  722,  on  extent  of  recovery  in  ejectment  by  tenants 
is  common  against  stranger  as  based  on  nature  of  title. 
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Abatement  of  action. 

Cited  in  Syme  t.  Sanders,  2  Strobh.  L.  332,  holding  action  of  treapan  ta 
try  title  brought  by  husband  and  wife  not  abated  by  death  of  wife. 

1  AM.  DEC.  656,  PARKER  v.  McIVER,  1  DBSAUSS.  EQ.  274. 
Right  of  stoppage  in  transitv. 

Cited  in  reference  notes  in  2  A.  D.  270,  on  right  of  stoppage  in  transitu;  7 
A.  D.  084,  as  to  when  right  of  stoppage  in  transitu  must  be  exercised;  28  A.  D. 
650,  on  termiuation  of  right  of  stoppage  in  transitu. 

Cited  in  notes  in  23  A.  D.  614,  as  to  when  right  of  stoppage  in  trafuitu 
exists;  29  A.  D.  388,  on  right  of  stoppage  in  transitu  after  delivery  on  board 
vessel  or  other  vehicle  of  vendee. 

1  AM.  DEC.  664,  DENTON  v.  MoKENZIE,   1  DESAUSS.  EQ.   S8t. 
Purchaser  of  land  for  another  aa  tmatee. 

Cited  in  Nease  v.  Capehart,  8  W.  Va.  95;  Cnrrence  v.  Ward,  43  W.  Va.  367, 
27  8.  £.  329, — holding  agreement  to  purchase  land  for  debtor  at  sale  enforceable 
trust;  Carter  v.  Gibson,  29  Neb.  824,  26  A.  S.  R.  381,  45  N.  W.  634,  enforc- 
ing agreement  of  creditor  to  purchase  lands  at  sale  for  debtor's  benefit;  Jendces 
V.  Cook,  9  R.  I.  520,  holding  one  bidding  in  lands  for  owner  is  trustee  and  only 
entitled  to  recover  sums  advanced  with  interest. 

Cited  in  reference  notes  in  36  A.  D.  166;  39  A.  D.  46,— on  resulting  trust 
in  favor  of  party  furnishing  consideration  for  land  conveyed  to  another;  57  A. 
D.  618,  on  resulting  trust  where  one  pays  purchase  price  of  land  and  deed  is 
taken  in  name  of  another;  40  A.  D.  211,  on  effect  of  agreement  to  hold  for  de- 
fendant land  purchased  on  execution;  26  A.  8.  R.  389,  on  creation  of  trust 
when  <me  buys  land  for  another  at  judicial  sale;  6  A.  S.  R  74,  on  enforce- 
ment of  purchaser's  agreement  to  hold  property  bou^t  at  judicial  sale  for  de- 
fendant's benefit;  54  A.  D.  45,  on  operation  of  statute  of  limitations  against 
resulting  trust  in  buying  lands  for  another. 

Cited  in  note  in  34  L.  ed.  U.  8.  1092,  on  resulting  trusts. 
—  Statute  of  fravds. 

Cited  in  Arnold  v.  Cord,  16  Ind.  177;  Hunt  v.  Elliott,  80  Ind.  245,— hoMhig 
verbal  agreement  to  purchase  land  at  sheriff's  sale  for  another  creates  tmst  and 
is  not  within  statute  of  frauds;  Brown  v.  Dysinger,  1  Rawle,  408  (dissenting 
opinion),  on  sufficiency  of  parol  proof  to  take  agreement  to  purchase  for  another 
out  of  statute  of  frauds. 

Cited  in  note  in  102  A.  8.  R  236,  on  contract  to  buy  land  for  another  at  ju- 
dicial sale  within  statute  of  frauds. 
Inference  of  fraud. 

Cited  in  Pope  v.  Andrews,  Smedes  &  M.  Ch.  135,  holding  fraud  inferable  from 
facts  and  circumstances,  such  as  nature  of  contract  and  relation  and  circumstances 
of  parties. 

Cited  in  notes  in  65  A.  D.  159,  on  sufficieni^  of  proof  of  fraud;  65  A.  D.  150, 
on  proof  of  fraud  required  by  courts  of  equity. 

1  AM.  DEC.  671,  BUTI4ER  V.  O'HEAR,  1  DESAUSS.  EQ.  S82. 
Spedflc  performance  —  Douhtful  or  defective  title. 

Cited  ia  Close  v.  Stuyvesant,  132  111.  607,  3  L.RJl.  161,  24  N.  E.  868;  Fuller 
V.  Missroon,  35  &  C.  314,  14  8.  E.  714;  Kneass's  Appeal,  31  Pa.  87,— holding 
purchaser  will  not  be  compelled  to  accept  doubtful  title;  Reed  v.  Noe,  9  Yerg. 
283,  refusing  specific  performance  where  vendor  cannot  make  out  title  clearly 
good  and  free  from  encumbrances;  McMichael  v.  McMichael,  51  8.  C.  555,  29 
8.  E.  403,  refusing  to  compel  purchaser  at  partition  sale  to  accept  title  not 
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nuooably  deftr  and  marketable;  Ballon  t.  Sherwood,  S8  Neb.  6M,  49  N.  W. 
790  (dissenting  opinion),  on  compelling  purchaser  to  accept  title  founded  on 
long  possession. 

Cited  in  reference  notes  in  3  A.  D.  761,  on  denial  of  specific  performance  where 
clear  title  cannot  be  given ;  34  A.  S.  R.  678,  on  perfect  title  as  essential  to  specific 
performance;  48  A.  D.  335,  as  to  when  specific  performance  of  contract  will  be 
refused  for  want  of  title  in  yendor. 

Cited  in  note  in  28  A.  D.  429,  as  to  when  specific  performance  will  be  decreed 
against  vendee. 
—Effect  of  default. 

Cited  in  Bomier  v.  Caldwell,  8  Mich.  483,  decreeing  specific  performance  at 
suit  of  party  in  default  where  time  not  of  essence  of  contract. 

Distinguished  in  Seymour  t.  Delancy,  3  Cow.  446,  16  A.  D.  270,  holding  con* 
Tcyanoe  on  date  specified  unnecessary  where  parties  had  taken  possession  under 
contract. 

1  AM.  DBC.  677,  BURROWS  ▼.  CARNES,  1  DESAUSS.  BQ.  40t. 
Right  of  aarety  to  oontrtbntion  or  aabrogatlon— As  to  cosurety. 

Cited  in  Felton  t.  Bissel,  26  Minn.  16,  holding  debt  paid  by  surety  before  due, 
enforceable,  when  due,  against  security  given  by  cosurety;  Eberhardt  v.  Wood, 

2  Tenn.  Ch.  488,  denying  contribution,  after  surety's  discharge  in  bankruptcy, 
to  fixed  liability  not  proved  against  his  estate;  Ex  parte  Reynolds,  68  S.  C.  438, 
47  8.  £.  728,  holding  surety  subrogated  to  cosurety's  fees  as  receiver,  as  against 
aesignment  thereof  before  order  withholding  them  as  security;  Cuyler  v.  Ensworth, 
6  Paige,  32,  holding  that  surety  who  paid  debt  may  maintain  creditor's  bill  to 
reach  cosurety's  equitable  assets;  Lidderdale  v.  Robinson,  12  Wheat.  594,  6  L.  ed. 
740  (aiBrming  2  Brock,  169,  Fed.  Cas.  No.  8,337),  upholding  right  of  joint- 
endorser,  paying  protested  bill  of  exchange  to  proceed  thereon  against  coindorser's 
tsaets;  Bowen  t.  Hoskins,  46  Miss.  183,  7  A.  R.  728,  sustaining  surety's  right 
to  enjoin  cosurety  iram  disposing  of  property  to  avoid  contribution,  the  debt  not 
paid  fay  former. 

Cited  in  reference  notes  in  18  A.  D.  309;  26  A.  D.  266;  27  A.  D.  612;  40 
A  D.  430,— on  ri|^t  to  contribution  among  cosureties. 

Cited  in  notes  in  6  L.ILA..  288,  on  equitable  doctrine  of  subrogation;  9  L.R.A. 
411,  on  contribution  between  cosuretieB. 

—  As  to  principal. 

Cited  in  Burson  t.  Kincaid,  3  Penr.  &  W.  67,  holding  that  release  of  surety 
from  liability  on  judgment  does  not  release  principal  assenting  thereto;  Hayes 
T.  Ward,  4  Johns.  Ch.  123,  staying  action  against  surety  until  creditor  pursues 
remedy  on  security  mortgage  given  by  principal  debtor;  Talbot  v.  Wilkins,  31 
Ark.  411,  holding  surety,  paying  debt,  entitled  to  sue  one  assuming  indebted- 
ness; Pride  v.  Boyce,  Rice,  Eq.  276,  33  A.  D.  78,  upholding  surety's  right  to 
luiTe  obligation  enforced  against  insolvent  principal's  estate  as  specialty  debt; 
Lumpkin  v.  Mills,  4  Ga.  343,  holding  surety,  who  paid  bond  debt,  subrogated 
to  creditor's  rights  in  distribution  of  principal's  assets;  Norris  v.  Ham,  R.  M 
Charlt  (Ga.)  267,  holding  that  surety  for  judgment  debtor,  having  paid  judg 
ment,  may  proceed  thereon  against  principal's  estate. 

Cited  in  notes  in  68  L.R.A.  628,  on  equitable  doctrine  of  subrogation  of  sure 
ties  paying  judgment  against  principal  where  adequate  remedy  at  law  exists; 
B8  L.RJL  656,  on  survival  of  primary  obligation  on  sureties'  payment  of  judg- 
ment against  principal. 

—  Rigiits  of  one  standing  in  place  of  surety. 

Cited  in  Eddy  v.  Traver,  6  Paige,  621,  31  A.  D.  261,  holding  that  satisfac- 
ttcm  of  ancestor's  debts  from  realty  alienated  by  heir,  gives  alienee  lien  on  heirs 
intent  in  unalienated  estate;  Maxwell  ▼.  Louisville  &  N.  R.  Co.  1  Tenn.  Ch. 
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8,  holding  that  railroad  company  may  set  oflP  against  amount  due  oontraetor, 
amount  paid  on  joint  judgment  for  tatter's  tort. 

1  AM.  DEO.  687,  GliOVER  v.  SMITH,  1  DESAU6S.  EQ.  488. 

Rescission  of  contract. 

Cited  in  Adams  t.  Kibler,  7  S.  C.  47,  holding  purchaser  evicted  by  para- 
mount title  entitled  to  rescission  of  contract;  Griggs  v.  Woodruff,  14  Ala.  9,  re- 
scinding contract  for  sale  of  land  for  misrepresentation  as  to  quantity  and 
boundaries;  Mitchell  v.  Zimmerman,  4  Tex.  75,  51  A.  D.  717,  holding  gross  mis- 
representation as  to  quantity  of  tillable  land  entitles  purchaser  to  avoid  con- 
tract or  to  abatement  of  price. 

Cit^  in  reference  note  in  49  A.  S.  R.  596,  on  rescission  by  purchaser  for  de- 
ficiency in  quantity  of  land  agreed  to  be  conveyed. 
Relief  for  excess  or  deficiency  of  land. 

Cited  in  Robinson  v.  Dix,  19  W.  Va.  528;  Blessing  v.  Beatty,  1  Rob.  (Va.) 
287, — holding  equity  relieves  in  case  of  deficiency  or  excess  of  lands  sold  on 
ground  of  mistake;  Harrell  v.  Hill,  19  Ark.  102,  68  A.  D.  202,  holding  pur- 
chaser of  land  entitled  to  abatement  of  price  for  deficiency  in  quantity;  Minge  y. 
Smith,  1  Ala.  415,  holding  fraudulent  concealment  as  to  quantity  of  land  entitles 
party  aggrieved  to  redress. 

Distinguished  in  Meek  v.  Bearden,  5  Yeig.  467,  refusing  compensation  for  de- 
ficiency of  quantity  where  deed  has  been  accepted. 

1  AM.  DEC.  889,  BOWIiES  v.  DRATTON,  1  DB8AUSS.  EQ.  488. 
Vestiiig  of  legacy. 

Cited  in  reference  notes  in  19  A.  D.  394;  28  A.  D.  75, — as  to  when  legtLcy  be- 
comes vested;  37  A.  D.  461,  as  to  when  vested  legacies  are  given  by  wilL 
Compound  interest. 

Cited  in  Wright  v.  Wright,  2  M'Cord,  Eq.  185,  holding  as  general  rule  executor 
not  chargeable  with  compound  interest  on  balances  in  his  hands ;  Black  v.  Blake- 
ly,  2  M'Cord,  Eq.  1,  holding  mere  n^lect  of  executor  or  trustee  to  pay  over 
money  does  not  justify;  allowance  of  compound  interest;  Gamiss  v.  Gardiner, 
1  Edw.  Ch.  128,  holding  trustee  chargeable  with  compound  interest  only  in 
case  of  wilful  omission  of  duty;  Myers  v.  Myers,  2  M'Cord,  Eq.  214,  16  A.  D. 
648,  holding  compound  interest  allowable  in  discretion  of  court;  Diffenderffer 
V.  Winder,  3  Qill  k  J.  311,  charging  trustee  withholding  account  oompoond 
interest. 

Cited  in  notes  in  6  A.  D.  199,  on  right  to  recover  compound  interest;  28 
L.BJL,  641,  on  allowance  of  compound  interest  against  executors,  trustees,  etc^ 
for  nonperformance  of  trusts  for  accumulation. 

1  AM.  DEC.  894,  liUDIiOW  ▼.  Gllili,  N.  CHIP.   (VT.)   88. 
Constructive  notice. 

Cited  in  McCarthy  v.  Nicrosi,  72  Ala.  332,  47  A.  R.  418,  holding  vendee's  pos- 
session under  unrecorded  deed  constructive  notice  of  title. 

Cited  in  reference  notes  in  25  A.  D.  676,  on  possession  as  notice;  20  A.  0. 
573,  on  possession  as  notice  of  adverse  claim  to  land;  28  A.  D.  61,  as  to  when 
possession  is  notice  of  occupant's  title;  5  A.  D.  330,  on  conveyance  with  notice 
of  previous  unrecorded  one;  6  A.  D.  853,  on  effect  of  purchase  with  notice  of  prior 
unrecorded  deed. 

Cited  in  notes  in  23  A.  D.  53,  on  possession  of  land  putting  purchaser  on  in- 
quiry; 21  A.  D.  315,  on  actual  or  constructive  notice  of  unrecorded  convey- 
ance; 8  A.  D.  286,  on  one  taking  mortgage  with  notice  of  prior  unrecorded  lien 
or  security  as  a  bona  fide  purchaser. 
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Effect  of  fraud. 

Cited  in  Johnson's  Appeal,  1  Walk.  (Pa.)  212,  holding  fraud  inTalSdates  eyery 
transaction  hoth  at  law  and  in  equity. 

1  AM.  DEC.  696,  RHODES  ▼.  RISI/ET,  N.  CHIP.   (VT.)   44. 
Pnrol  evidence  to  explain  indorsement. 

Cited  in  Barrows  v.  Lane,  6  Vt.  161,  26  A.  D.  293,  holding  parol  evidenoe 
admissible  to  explain  indorsement;  Miner  ▼.  Robinson,  1  D.  Chip.  (Vt.)  394, 
12  A.  D.  694,  holding  indorser  of  note  not  negotiable  may  show  indorsee's  agree- 
ment to  first  pursue  maker. 

Cited  in  reference  notes  in  42  A.  D.  87,  on  parol  evidence  affecting  indorsement; 
43  A.  D.  289,  on  parol  evidenoe  to  vary  effect  of  indorsement. 

Cited  in  note  in  17  L.R.A.(N.S.)  839,  on  right  to  show  by  parol  evidence 
that  indorsement  unrestricted  in  form  was  made  for  purpose  of  collection  only. 

1  AM.  DEC.  699,  EVERTS  ▼.  BROWN,  1  D.  CHIP.   (VT.)   96. 
Eriction  as  essential  to  breach  of  covenant. 

See  Wight  v.  Gottschalk  (Tenn.  <^.  App.)  43  L.ILA.  189,  48  S.  W.  140,  hold- 
ing eviction,  actual  or  constructive,  necessary  before  cause  of  action  arises  on 
covenant  of  warranty;  Prestwood  v.  McGowin,  128  Ala,  267,  86  A.  S.  R.  136,  29 
So.  386,  holding  same  as  to  breach  of  covenants  of  seisin  and  of  warranty  of 
title. 

1  AM.  DEC.  704,  DRURY  v.  SHUMWAY,  1  D.  CHIP.   (VT.)   110. 
Mea«are  of  damages. 

Cited  in  Park  v.  Bates,  12  Vt.  381,  36  A.  D.  347,  holding  measure  of  damages 
for  breach  of  warranty  is  value  of  land  at  time  of  eviction. 

^    Cited  in  reference  notes  in  2  A.  D.  268,  on  damages  for  breach  of  covenants  in 
deed;  16  A.  D.  108,  on  damages  for  breach  of  warranty. 

Cited  in  note  in  24  A.  S.  R.  267,  on  measure  of  damages  for  breach  of  war- 
ranty of  title. 

Distinguished  in  Sautters  v.  Victory,  36  Vt.  361,  holding  purchaser  at  invalid 
tax  sale  cannot  recover  value  of  lot  but  only  amount  paid  collector  with  in- 
terest. 
Eviction. 

Cited  in  Burton  v.  Reeds,  20  Ind.  87,  holding  eviction  shown  where  there  is 
m  judgment  for  eviction  and  the  premises  are  unoccupied. 

Cited  in  reference  note  in  49  A.  D.  447,  on  what  constitutes  an  eviction  or 
breach  of  covenant  of  warranty. 

Cited  in  note  in  120  A.  S.  R.  868,  on  recoveiy  of  judgment  as  eviction. 


Digitized  by 


Google 


Digitized  by 


Google 


NOTES 

ON  THE 

AMERICAN  DECISIONS. 

CASES  IN  2  AM.    DEC. 


t  AM.  DEC.  1,  COM.  y.  HUTCHINSOX,  1  HASS.  7. 
Gompetency  of  witness  to  prore  forgery. 

Cited  in  State  t.  Foster,  3  M'Cord,  L.  442,  holding  the  person  whose  name  was 
forged  to  a  receipt  competent  to  prove  the  forgery. 

Cited  in  reference  note  in  22  A.  D.  776,  on  competency  of  witness  whose  name 
Ins  been  forged. 

2  AM.  DEC.  S,  COM.  y.  BAILET,  1  MASS.  62. 
SpedAcatlon  and  certainty  In  Indictments. 

Cited  in  Eosen  v.  United  States,  161  U.  S.  29,  40  L.  ed.  606,  16  Sup.  Ct.  Rep.  480, 
itsting  the  general  mle  that  indictments  should  be  specific. 
Description  of  writings  in  indictments. 

Cited  in  United  States  y.  French,  57  Fed.  382,  holding  the  omissions  from  an  in- 
dietmoit  for  false  entry  of  dollar  marks  at  the  head  of  columns  in  a  report,  im- 
Bsterial;  Langdale  v.  People,  100  111.  263,  holding  an  indictment  setting  out  an 
tutrument  "in  h€to  verba"  may  omit  anything  which  is  no  part  of  the  con* 
tnct 

Distinguished  in   State   v.   Waters,  2   Treadway,  Const.   660,   criticizing  the 
doetrine  that  marginal  emblems  and  figures  of  a  note  are  immaterial. 
—Description  of  forged  instruments. 

Cited  in  State  v.  Bonney,  34  Me.  383,  holding  an  indictment  for  forging  should 
•rt  forth  the  forged  instruments  by  facsimile  or  copy;  Hess  y.  State,  6  Ohio, 
(,  22  A.  D.  767,  holding  an  indictment  for  counterfeiting  need  not  set  out  an 
iidoreement  on  the  counterfeited  paper;  Haupt  y.  State,  108  Ga.  63,  75  A.  S. 
R.  19,  34  S.  E.  313,  holding  an  indictment  for  forgery  need  set  out  only  the  ma- 
tens]  parts  of  the  instrument  all^^ed  to  be  forged. 

Cited  in  reference  notes  in  66  A.  S.  R.  817,  on  sufficiency  of  indictment  for 
fofgery;  65  A.  D.  206,  on  necessity  that  indictment  for  forgery  should  describe 
tastroment;  06  A.  D.  164,  on  necessity  of  setting  out,  in  indictment,  the  forged 
iastiument  or  description  thereof;  4  A.  S.  R.  765,  on  necessity  of  setting  out 
copy  of  instrument  in  indictment  for  forgery. 

Am.  Dec.  VoL  I.— 8.  113 
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— >MatertmlUy  of  marctnal  words  mud  flcures* 

Cited  in  State  t.  Flye,  26  Me.  312;  Smith  t.  State,  29  Fla.  408,  10  So.  894,— 
holding  an  indictment  for  forgery  of  an  order  for  the  payment  of  mon^ 
need  not  set  out  the  wordi  and  figures  in  the  margin  of  the  order,  unless 
they  are  essential  for  description;  Griffin  t.  State,  14  Ohio  St.  55,  holding  an 
indictment  for  selling  and  disposing  of  counterfeit  bank  notes  need  not  set  out 
the  numbers  and  mottoes  in  the  margins;  United  States  t.  Bennett,  17  Blatchf. 
357,  Fed.  Cas.  No.  14,572,  holding  a  failure  to  set  out  in  an  indictment  for 
counterfeiting,  certain  words  and  letters  on  notes,  not  a  fatal  Tariance;  Com. 
T.  Stevens,  1  Mass.  203,  holding  that  indictment  for  forging  bill  need  not  set 
its  number  or  the  words  at  the  top  of  it;  Com.  y.  Taylor,  5  Cush.  605,  holding 
an  indictment  for  forging  jneed  not  set  forth  the  number  and  chedc  letter  there- 
of; State  V.  Kinney,  Tappan  (Ohio)  167,  holding  the  omission,  in  an  indict- 
ment, to  set  out  figures  in  the  margin  of  a  counterfeit  note,  not  a  fatal  variance ; 
Com.  V.  Wilson,  2  Gray,  70,  holding  an  indictment  for  uttering  and  publishing 
a  forged  bank  bill,  which  omits  the  name  of  the  state  in  the  upper  margin  of 
the  bill,  invalid;  Com.  v.  Emigrant  Industrial  Sav.  Bank,  98  Mass.  12,  93  A. 
D.  126,  to  the  proposition  that  the  omission  to  set  forth  in  an  indictment  for 
forging  a  bill,  the  number  of  the  bill,  is  not  a  fatal  variance. 

Cited  in  reference  notes  in  6  A.  D.  738,  on  marginal  figures  in  bank  bill  not 
being  considered  parts  of  bill ;  13  A.  D.  384,  on  effect  of  marginal  figures  express- 
ing sum  payable  in  instrument;  75  A.  S.  R.  25;  21  A.  D.  513,— on  necessity 
of  setting  out  number  of  bank  bill  and  marginal  figures  in  indictment  for 
forgery. 

Distinguished  in  State  v.  Carr,  5  N.  H.  367,  holding  figures  omitted  in   an 
indictment  for  forging  a  bill  were  no  essential  part  of  the  bill. 
Forgery  or  miteratlon  of  marginal  figures  of  notes. 

Cited  in  Wilson  v.  SUte,  85  Miss.  687,  38  So.  46,  holding  the  alteration  of 
the  marginal  numbers  of  an  instrument  did  not  constitute  forgery. 

Distinguished  in  Com.  v.  Pioso,  18  Lane.  L.  Rev.  185,  17  Pa.  Super.  Ct.  45, 
holding  an  illegal  alteration  of  the  figures  in  a  promissory  note  or  bill  of  ex- 
change is  forgery. 

2  AM.  DEC.  4,  FORD  r.  K£ITH,  1  MASS.   1S9. 
Right  of  prlncli>al  to  plead  nsnry  against  surety. 

Cited  in  Blakeley  v.  Adams,  113  Ky.  398,  66  L.R.A.  270,  68  S.  W.  473,  to  the 
proposition  that  where  a  surety  pays  a  debt  without  notice  of  usury,  the  prin- 
cipal  cannot  set  up  usury  as  a  defense  in  an  action  for  reimbursement;  Tumuui 
V.  Looper,  42  Ark.  500,  holding  a  principal  could  not  plead  usury  in  a  note» 
.as  a  defense  to  a  mortgage  given  by  him  to  a  surety  for  indemnity;  State  Bank 
V.  Fowler,  22  Ark.  112,  to  the  proposition  that  a  surety  who  pays  a  usurious 
contract,  after  notice  from  the  principal  not  to  do  so,  pays  in  his  own  wrong; 
Boren  v.  Boren,  29  Tex.  Civ.  App.  221,  68  S.  W.  184,  holding  a  surety  who 
pays  a  usurious  note  with  knowledge  of  the  usury,  cannot  recover  from  the 
principal  the  usurious  interest  paid;  Jackson  v.  Jackson,  51  Vt  253,  31  A.  R. 
688,  upholding  right  of  surety  paying  note  together  with  usurious  interest  agreed 
on  after  maturity  to  recover  same  from  principal;  Ketchum  v.  Barber,  4  Hill, 
224,  to  the  proposition  that  a  surety  who  pays  usurious  interest,  with  knowl- 
edge of  the  usury,  cannot  recover  on  an  indemnity  bond  given  by  principal. 

Cited  in  reference  note  in  37  A.  D.  583,  on  surety's  rights  at  law  against 
principal. 

Distinguished  in  Whitehead  v.  Peck,  1  Ga.  140,  holding  a  principal  might  re- 
sist a  recovery  from  his  surety  on  the  ground  of  usury. 
AsHumpslt  by  surety  for  relmbnrftement. 

Cited  in  Child  v.  Eureka  Powder  Works,  44  N.  H.  354,  holding  a  surety  cannot 
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reeo?«r  of  his  principal,  for  money  paid  on  account  of  hit  liability,  under  a  count 
of  money  had  and  received;  Zuellig  y.  Hemerlie,  60  Ohio  St  27,  71  A.  S.  R.  707, 
53  N.  EL  447,  to  the  point  that  a  surety  who  has  paid  a  note  or  other  security, 
may  not  sue  upon  it  directly  in  an  action  at  law. 
Defenses  to  contribution. 

Cited  in  Cave  y.  Bums,  6  Ala.  780,  holding  a  cosurety,  when  sued  for  oontri- 
bution,  may  not  show  that  the  note  as  between  principal  debtor  and  payee,  was 
without  consideration;  Loye  y.  Gibson,  2  Fla.  598,  holding  one  of  two  sureties 
who  fails  to  set  up  a  defense  he  ought  to  haye  pleaded  in  the  original  action, 
will  not  be  permitted  to  set  it  up  in  a  suit  for  contribution. 

Distinguished  in  Russell  y.  Failor,  1  Ohio  St.  327,  59  A.  D.  631,  holding  a 
surety  who  has  yoluntarily  paid  money  on  a  yoid  note,  cannot  sue  his  cosurety 
for  GontributiaD. 

2  AK.  DEO.  e,  TERRT  y.  FOSTESt,  1  MASS.  145. 
Right  of  disposal  by  will. 

Cited  in  Re  McMillen,  12  N.  M.  31,  71  Pac.  1083,  on  the  common-law  doctrine 
firing  eyeryone  a  right  to  dispose  of  his  property  according  to  his  wish. 
Rl^t  of  pretermitted  <diild  to  intestate  share. 

Cited  in  Bancroft  y.  lyes,  3  Gray,  369,  following  the  same  construction  upon 
re-enactment  of  the  statute  as  to  children  unintentionally  omitted;  Loring  y. 
Marsh,  2  Cliff.  469,  Fed.  Cas.  No.  8,515,  construing  Massachusetts  statute  as  mean- 
ing that  children  are  omitted  in  a  will  when  no  legacy  is  giyen  them  and  they 
Are  in  no  way  motioned;  Coulam  y.  Doull,  133  U.  S.  216,  33  L.  ed.  596,  10  Sup. 
Ct  Rep.  253,  holding  the  object  of  a  statute  on  wills  to  be  to  proyide  for  chil- 
dren in  case  of  unintentional  omission;  Hockensmith  y.  Slusher,  26  Mo.  237, 
mnstruing  statute  on  wills  as  proyiding  for  an  imintentional  omission;  Payne  y. 
Payne,  18  Cal.  291,  holding  the  section  of  statute  on  omission  of  children  in 
wills,  was  designed  only  to  protect  them  from  mistake  or  oyersight;  Branton  y. 
Brtnton,  23  Ark.  569,  holding  a  testator  who  omits  any  of  the  names  of  his 
children  in  his  will,  will  be  considered  to  haye  died  intestate  as  to  them; 
Merrill  y.  Sanborn,  2  N.  H.  499,  holding  an  omission  of  fiye  out  of  seyen  grand- 
ehildren  in  a  will,  not  through  f orgetf ulness ;  Hurley  y.  O'SuUiyan,  137  Mass. 
86,  holding  that  if  pretermission  is  intentional,  though  misguided,  the  child 
tikes  nothing. 

Cited  in  reference  note  in  34  A.  S.  R.  350,  on  proof  of  intent  as  to  pretermitted 
heir. 

Cited  in  note  in  115  A.  S.  R.  584,  on  necessity  for  legacy  to  show  testator's 
intent  to  omit  child. 

Distingnished  in  Gage  y.  Gage,  29  N.  H.  533,  under  a  different  statute  hold- 
isg  that  naming  a  grandchild   showed  no   intention   to  pretermit  its  father; 
Chace  y.  Chace,  6  R.  I.  407,  78  A.  D.  446,  holding  under  a  different  statute  that, 
ss  to  after-bom  children,  the  intention  of  testator  was  immaterial. 
{statutory  (»nstrucCion  to  ayold  injustice  or  nugatory  results. 

Cited  in  Eaton  y.  Green,  22  Pick.  526,  holding  that  a  general  act  relating  to 
jurisdiction  to  foreclose  mortgages,  included  foreclosure  of  equitable  ones;  State 
▼.  Matthews,  48  N.  C.  (3  Jones,  L.)  451,  holding  that  the  revision  of  a  title 
did  not  extend  an  act  specifically  limited  to  foreign  bank  notes,  to  coyer  all 
bank  notes. 

Criticized  in  Kendall  y.  Kendall,  24  Pick.  217,  on  the  straining  of  construc- 
tion to  ayoid  injustice. 

2  AM.  DEC.  10,  liA WHENCE  y.  PARKER,  1  MASS.  191. 
Contract  to  conyey  good  title. 

Cited  in  Fitch  y.  Casey,  2  G.  Greene,  300,  holding  purchaser  under  agreement  for 
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good  and  sufficient  deed  not  obliged  to  take  deed  unless  vendor's  title  is  perfect 

and  free  from  encumbrances. 

— >  Joint  mgreement  to  oonyey  with  warranty. 

Cited  in  Jobnson  ▼.  Collins,  20  Ala.  435;  McKleroy  y.  Tulane,  34  Ala.  78,— 
to  the  proposition  that  all  bound  by  an  executory  agreement  to  make  titles  to  an- 
other must  join  in  the  conveyance;  Betton  v.  Williams,  4  Fla.  11,  to  the  proposi- 
tion that  a  vendee  might  insist  that  all  the  parties  to  an  agreement  to  con- 
vey, make  conveyance;  Clark  v.  Redman,  1  Bladcf.  379,  holding  a  party  given 
a  bond  by  several  covenanters  to  make  a  lawful  title,  entitled  to  receive  a  deed 
secured  by  all  the  obligors. 

2  AM.  DEC.    11,  BROWN  y.  AUSTIN,   1  MASS.  20S. 
lilabllity  on  contracts  made  as  officers  of  public. 

Cited  in  Underbill  v.  Gibson,  2  N.  H.  362,  9  A.  D.  82,  to  the  proposition  that 
when  credit  is  extended  to  agents  of  the  government  who  act  without  authority, 
they  are  liable;  Holmes  v.  Brown,  13  Barb.  599,  holding  an  overseer  of  the 
poor  who  supported  paupers  of  a  town,  not  personally  liable;  Nichols  y.  Moody, 
22  Barb.  611,  holding  a  public  agent,  acting  in  the  line  of  his  duty,  not  per- 
sonally liable  on  contracts  made  on  behalf  of  the  government;  Olney  v.  Wickes, 
18  Johns.  122,  holding  a  public  officer  acting  as  an  agent  for  the  public,  not 
personally  liable;  Dwinell  v.  Henriquez,  1  Cal.  387,  to  the  proposition  that  a 
public  officer  is  not  personally  liable  upon  contracts  made  hy  him  within  the 
scope  of  his  legitimate  duties;  Adams  v.  Whittlesey,  3  Conn.  660,  holding 
known  public  agrat  who  employs  a  person  to  perform  services,  not  personally 
liable  in  an  action  for  those  services;  Walker  v.  Swartwout,  12  Johns.  444, 
7  A.  D.  334,  holding  public  agent  employing,  in  known  official  capacity,  man 
to  labor  on  government  work,  not  personally  liable  for  his  wages;  Whiteside  v. 
Jennings,  19  Ala.  784,  to  proposition  that  public  agent  is  an  exception  to  rule 
that  agent  acting  beyond  authority  or  without  authority,  is  personally  liable; 
Waldron  v.  Tuttle,  4  N.  H.  149,  to  proposition  that  contracts  of  public  agent 
acting  within  line  of  his  public  duty,  are  public,  not  pers<mal;  Brown  v.  Rund- 
lett,  16  N.  H.  360,  holding  surveyor  of  highways  not  liable  personally  for  ma- 
terials purchased  on  account  of  town;  Ives  v.  Hulet,  12  Vt.  314,  holding 
overseer  of  poor  who  did  not  procure  proper  order,  personally  liable  on  con- 
tract for  support  of  paupers;  Graves  v.  Mc Williams,  1  Pinney  (Wis.)  491, 
holding  that  public  agent  may  make  himself  personally  liable  if  the  credit  was 
extended  to  him;  Ghent  v.  Adams,  2  Ga.  214,  admitting  parol  evidence  that 
one  who  appended  the  letters  "J.  I.  C."  to  his  signature,  boimd  the  county 
only. 

Cited  in  reference  notes  in  14  A.  D.  313,  on  liability  of  public  agent;  26 
A.  D.  626,  as  to  whether  or  not  public  agents  are  bound  by  contracts  executed 
by  them  as  such;  13  A.  D.  151,  on  personal  liability  of  public  agents  on  con- 
tracts made  in  official  capacity;  6  A.  D.  67;  55  A.  D.  692;  32  A.  S.  R.  434, — 
on  personal  liability  of  public  agents  acting  in  public  capacity  on  contracts 
made  in  behalf  of  public. 

Cited  in  notes  in  13  A.  D.  563,  on  personal  liability  of  public  agents  upon 
contracts  made  by  them;  15  L.R.A.  509,  on  liability  of  public  officers  on  con- 
tracts made  for  the  public. 
Personal  liability  of  agents  on  (»ntracts. 

Cited  in  Sumner  v.  Williams,  8  Mass.  162,  6  A.  D.  83;  Aven  v.  Beckom,  11 
Ga.  1, — ^holding  administrator  personally  liable  on  warrant  by  him  of  property 
sold  under  order  of  court. 

Cited  in  reference  notes  in  44  A.  D.  335,  on  liability  ol  agent  on  his  con- 
tracts; 24  A.  D.  66,  as  to  when  agent  is  personally  bound. 
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9  AM.  D£C.  !•,  SWEET  ▼.  BOARDMAN,  1  MASS.  358. 
What  oonstttntee  pvbllcatlou  of  will. 

Cited  in  Brinckerlioof  v.  Remaen,  8  Paige,  488;  Cillej  ▼.  Cilley,  34  Me.  162,— 
holding  that  no  prescribed  words  are  necessary  to  the  publication  of  a  will;  Dean 
T.  Dean,  27  Vt.  746;  Meurer's  Will,  44  Wis.  392,  28  A.  R.  691,— holding  that 
publication  ia  sufficient  if  testator  was  at  time  of  execution  fully  apprised  of  its 
contents,  that  he  knew  it  to  be  a  will,  and  intended  it  as  such. 

Cited  in  reference  notes  in  39  A.  D.  692,  on  publication  of  will;  17  A.  D.  66, 
on  sufficiency  of  publication  of  will;  37  A.  D.  260,  on  necessity  and  sufficiency 
of  publication  of  will. 

Cited  in  note  in  40  A.  D.  231,  on  execution,  publication,  and  attestation  of  wills. 

Distinguished  in  Osbom  t.  Cook,  11  Cush.  632,  69  A.  D.  166,  holding  that  will 
in  handwriting  of  testator  and  signed  by  him  in  presence  of  witnesses,  who  at- 
test the  same  at  his  request,  is  well  executed,  althougb  the  testator  does  not 
declare  to  the  witness  and  they  do  not  know  that  it  is  his  wilL 
Knowledge  of  contents  as  essential  to  will. 

Cited  in  Barker  ▼.  Comins,  110  Mass.  477;  Jenness  ▼.  Hazleton,  68  N.  H.  423,— 
holding  that  if  person  of  sound  mind  execute  will  knowing  its  contents,  it  is 
not  invalid  because  he  has  not  sufficient  knowledge  of  his  property,  but  other- 
wise where  he  did  not  know  its  contents  or  intend  it  for  a  will ;  Gerrish  v.  Nason, 
22  He.  438,  39  A.  D.  689,  holding  that  par^  seeking  to  establish  will  not  in 
handwriting  of  testatrix,  must  show  that  she  knew  at  the  time  of  execution  that 
it  was  her  will. 

2  AM.  DEO.  SI,  liEWIS  y.  GRAY,  1  MASS.  297. 
Parol  erldenoe  to  explain  written  contract. 

Cited  in  Park  t.  Miller,  27  N.  J.  L.  338,  holding  that  when  part  of  the  con- 
tract has  been  reduced  to  writing  and  the  verbal  contract  was  entire  it  may  be 
piOTed  by  parol;  Moffatt  v.  Hardin,  22  S.  C.  9,  parol  evidence  is  admissible  to 
prove  contemporaneous  declarations  of  mortgagee  explaining  use  to  be  made 
of  mortgage  and  conditions  of  its  existence;  Ryan  v.  Kaphan,  16  8.  C.  362, 
parol  testimony  may  be  received  to  prove  an  agreement  in  which  the  written 
instrument  originated  and  of  which  it  constituted  only  a  part. 

Cited  in  reference  note  in  63  A.  D.  187,  on  admissibility  of  parol  evidence  to 
add  to,  vary,  or  explain  contracts,  and  other  writings. 

2  AM.  DBC.  27,  HARRIS  v.  OliAP,  1  MASS.  S08. 
Amount  whidi  can  be  recovered  on  penal  bond. 

Cited  in  Perry  v.  Horn,  22  W.  Va.  381;  United  States  v.  Meeker,  9  Phila. 
470,  Fed.  Cas.  No.  16,767,  30  Phila.  Leg.  Int.  344;  Lieberman  v.  First  Nat.  Bank, 
8  Del.  Ch.  229,  40  Atl.  382;  Mower  v.  Kip,  6  Paige,  88,  29  A.  D.  748;  Bank  of 
Brighton  v.  Smith,  12  Allen,  243,  90  A.  D.  144;  Bassett  v.  Fidelity  &  D.  Co. 
184  Mass.  210,  100  A.  S.  R.  662,  68  N.  £.  206;  Clark  v.  Wilkinson,  69  Wis.  643, 
48  A.  R.  638,  18  N.  W.  473;  Marshall  v.  Minter,  43  Miss.  666;  Judge  of  Probate 
▼.  Heydock,  8  N.  H.  491;  Bobbins  v.  Long,  16  N.  J.  £q.  69;  Wyman  v.  Rob- 
imon,  73  Me.  384,  40  A.  R.  360;  Boyd  v.  Boyd,  1  Watts,  366,— holding  interest 
beyond  penalty  can  be  recovered  in  shape  of  damages;  Warner  v.  Thurlo,  16 
Mass.  164,  holding  judgment  against  surety  may  be  for  penalty  and  interest 
but  no  more;  Wayman  v.  State,  2  Gill  k  J.  264,  holding  penalty  and  Interest 
the  utmost  recoverable  from  surety  on  bond;  Hood  v.  Hay  ward,  124  N.  Y.  1, 
28  N.  E.  331,  26  Abb.  N.  C.  292,  20  N.  Y.  Civ.  Proc.  Rep.  47,  holding  surety 
on  administrator's  bond  liable  for  interest  from  date  of  decree;  Williams  v. 
American  Bank,  4  Met.  317,  holding  interest  collectible  on  claims  against  estate 
by  analogy  to  the  rule  that  it  is  incident  to  the  condition  of  a  bond. 
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Cited  in  reference  note  in  1  A.  D.  340,  as  to  whether  reoorery  can  exceed 
penalty  stated  in  bond. 

Cited  in  notes  in  3  L.R.A.  482,  on  recovery  beyond  amount  named  in  penal 
bond;  6  £.  R.  C.  561,  on  recovery  of  damages  beyond  amount  of  penalty  fixed 
in  bond;  66  L.R.A.  384,  386,  on  allowance  of  interest  beyond  penalty  of  stat- 
utory bond;  87  A.  D.  747,  749,  761,  762,  764,  as  to  whether  interest  can  be 
recovered  on  penal  bond  beyond  penalty. 

Distinguished  in  State  ex  rel.  Terry  v.  Blakemore,  7  Heisk.  638,  holding  sure- 
ties on  official  bond  cannot  be  held  liable  for  more  than  penalty. 

Disapproved  in  Cherry  v.  Mann,  Cooke   (Tenn.)   268,  5  A.  D.  696;  Anaky  y. 
Mock,  8  Ala.  444;   Clark  v.  Bush,  3  Cow.  161;   Lawrence  v.  United  States,  2 
McLean,  681,  Fed.  Cas.  No.  8,145;  Hughes  v.  Wickliflfe,  11  B.  Mon.  202,— holding 
that  surety  cannot  be  held  liable  for  more  than  penalty  in  bond. 
When  condition  of  bond  satisfied. 

Cited  in  Lord  v.  Hobbes,  Smith  (N.  H.)  80,  holding  execution  against  body 
of  principal  does  not  satisfy  bond  given  for  debt. 

2  AM.  DEC.  S4,  EMERSON  t.  PROPRIETORS,  1  MASS.  464. 
Xatnre  of  covenant  of  warranty. 

Cited  in  Caldwell  v.  Kirkpatrick,  6  Ala.  60,  41  A.  D.  36,  holding  that  a  general 
covenant  of  warranty  is  not  a  covenant  of  seisin  but  is  equivalent  only  to  a 
covenant  for  quiet  enjoyment;  Haffey  v.  Birchett,  11  Leigh,  83,  holding  covenant 
to  warrant  and  defend  implies  a  covenant  of  quiet  enjoyment. 
What  constitntes  breach  of  covenant  of  warranty. 

Cited  in  Blydenburgh  v.  Cotheal,  1  Duer,  176;  Fowler  v.  Poling,  6  Barb.  105; 
Furman  v.  Elmore,  2  Nott  ft  M'C.  189;  McDowell  v.  Hunter,  Dudley  ((>a.)  4; 
Mitchell  V.  Warner,  6  Conn.  497;  Rex  v.  Creel,  22  W.  Va.  373;  Davis  v.  Smith, 
6  Ga.  274,  48  A.  D.  279;  Jones  v.  Richmond,  88  Va.  231,  13  S.  E.  414,— holding 
that  an  action  upon  the  covenant  of  warranty  in  a  deed  cannot  be  maintained 
without  an  eviction  under  paramount  title. 

Cited  in  reference  notes  in  6  A.  D.  646,  on  necessity  for  showing  eviction  by 
paramount  title  in  action  for  breach  of  covenant  of  warranty;  49  A.  D.  447, 
on  necessity  for  eviction  to  maintenance  of  action  for  breach  of  covenant  of  war- 
ranty. 

Cited  in  notes  in  120  A.  S.  R.  863,  on  necessity  of  eviction  to  breach  of 
warranty;  17  L.R.A.(N.S.)  1181,  on  necessity  of  eviction  to  maintenance  of  ac- 
tion for  breach  of  covenant  of  warranty  of  title. 

Disapproved  in  Johns  v.  Hardin,  81  Tex.  37,  16  8.  W.  623;  Moore  v.  Lanham, 

3  Hill,  L.  299, — ^holding  that  vendee  of  personal  property  or  grantee  of  real 
estate  might  sue  on  covenant  of  warranty  without  actual  eviction. 

2  AM.  DEO.  S6,  BARIiET  v.  KNIGHT,  1  MASS  401. 
Conclusiveness  of  foretfrn  Judgment —>  Of  foreif^  conntry. 

Cited  in  Burnham  v.  Webster,  1  Woodb.  &  M.  172,  Fed.  Cas.  No.  2,179,  hold- 
ing foreign  judgment  in  peraonam  only  prima  facie  evidence  of  facts  decided; 
St  Sure  V.  Lindsfelt,  82  Wis.  346,  33  A.  S.  R.  60,  19  L.R.A.  616,  62  N.  W. 
308,  sustaining  right  to  contradict  record  of  ecclesiastical  court  of  foreign 
country  for  want  of  jurisdiction;  Hilton  v.  Guyot,  169  U.  S.  113,  40  L.  ed.  96, 
16  Sup.  Ct.  Rep.  139,  holding  foreign  money  judgment  in  favor  of  dtisen 
against  resident  of  this  country,  conclusive  here  on  merits. 

Cited  in  notes  in  82  A.  D.  414,  on  effect  of  foreign  judgment;  94  A.  S.  B. 
639,  on  conclusiveness  of  foreign  judgments. 
—  Of  other  state  generally. 

Cited  in  Bissell  v.  Briggs,  9  Mass.  462  (dissenting  opinion),  on  right  to  in- 
quire into  judgment  of  another  state;  Haziard  t.  Nottingham,  Tapan   (Ohio) 
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114,  lioldiiig  judgment  of  another  state  a  foreign  judgment  and  only  prima  facie 
eridence  of  debt;  Bobinson  v.  Prescott,  4  N.  H.  460,  holding  judgment  of 
jutioe  of  peace  incapable  of  authentication  and  not  entitled  to  same  weight  as 
domestic  judgment;  Winchester  ▼.  Erans,  Cooke  (Tenn.)  420,  holding  record 
of  judgment  of  oth^r  state  conclusive  as  to  rendition  but  not  as  to  merits. 

(^ted  in  reference  notes  in  32  A.  D.  640,  on  ctmclusiveness  of  judgment;  6 
A.  D.  328,  on  judgment  of  other  sUte;  10  A.  D.  166;  10  A,  D.  216;  12  A.  D. 
527;  16  A.  D.  76;  17  A.  D.  368;  20  A.  D.  180;  26  A.  D.  322;  40  A.  D.  441; 
44  A.  D.  343, — on  effect  of  judgments  of  sister  states;  73  A.  D.  294;  20  A.  S. 
R.  150;  22  A.  8.  R.  614;  32  A.  S.  R.  213,— on  conclusiveness  of  judgments  of  sister 
states;  3  A.  D.  740;  6  A.  D.  94, — on  validity  of  judgment  of  sister  state;  35 
A  D.  166,  on  full  faith  and  credit  due  judgments  of  sister  states;  6  A.  D.  612, 
on  opposing  judgment  of  sister  state  on  ground  of  fraud;  66  A.  D.  704,  on 
right  to  attack  judgment  of  sister  state  by  inquiring  into  jurisdiction  of 
court  and  its  power  over  parties  and  things  in  controversy. 

Cited  in  notes  in  103  A.  S.  R.  304,  to  point  that  judgments  of  courts  of  sister 
states  are  not  foreign;  14  A.  D.  306,  on  validity  of  judgment  of  sister  state; 
15  A.  D.  378»  on  conclusiveness  of  judgment  of  other  state;  21  A.  D.  180,  on 
effect  of  judgment  of  sister  state. 
—  Attack  on  Jurisdiction. 

Cited  in  Bimeler  v.  Dawson,  6  111.  636,  39  A.  D.  430,  upholding  right  to  im- 
peach judgment  for  lack  of  jurisdiction;  Moulin  v.  Trenton  Mut.  L.  &  F.  Ins. 
Co.  24  N.  J.  L.  222,  holding  judgment  of  other  state  not  conclusive  on  ques- 
tion of  jurisdiction;  Middlesex  Bank  v.  Butman,  29  Me.  19,  holding  judgment  of 
other  state  of  no  validity  of  lack  of  jurisdiction  shown  by  record;  Starbuck  v. 
Murray,  6  Wend.  148,  21  A.  D.  172,  sustaining  right  to  examine  judgment  of 
other  state  to  determine  question  of  jurisdiction;  Reed  v.  Reed,  62  Mich.  117,  60 
A.  R.  247,  17  N.  W.  720,  holding  record  of  judgment  of  other  state  not  con- 
clusive as  to  court's  authority;  Gleason  v.  Dodd,  4  Met.  333,  holding  juris- 
diction of  party  as  well  as  of  cause  necessary  to  conclusiveness;  Bonesteel  v. 
Todd,  9  Mich.  371,  80  A.  D.  90;  Williams  v.  Preston,  3  J.  J.  Marsh.  600,  20 
A  D.  179, — holding  foreign  judgment  in  personam  ineffective  against  defendant 
not  personally  notified;  Wood  v.  Watkinson,  17  Conn.  600,  44  A.  D.  562;  Hall 
V.  Williams,  6  Pick.  232,  17  A.  D.  366, — holding  judgment  of  other  state  inef- 
fective where  record  shows  nonservice  and  nonappearance;  Gerault  v.  Ander- 
son, Walk.  (Miss.)  30,  12  A.  D.  621,  sustaining  right  to  attack  judgment  of 
other  state  by  showing  defendant's  death  before  its  rendition ;  Lonsdale  v.  Brown, 
4  Wash.  C.  C.  148,  Fed.  Gas.  No.  8,494,  holding  bill  of  exchange  drawn  in  one 
state  on  person  in  another,  a  foreign  bill. 

Cited  in  notes  in  103  A.  S.  R.  308,  as  to  when  inquiries  concerning  the  juris- 
diction of  another  state  are  open;  21  L.RJk.  864,  on  invalidity  or  voidability 
of  judgment  obtained  on  unauthorised  appearance  by  attorney;  21  L.R.A.  869, 
on  effect  of  judgment  of  foreign  country  or  sister  state  obtained  on  unauthorized 
appearance  of  attorney. 

Distinguished  in  Shumway  v.  Stillman,  4  Cow.  292,  16  A.  D.  374,  holding 
plea  that  defendant  never  was  an  inhabitant  or  resident  of  state  when  judgment 
was  rendered  insufficient  to  show  lack  of  jurisdiction. 

Disapproved  in  Wilcox  v.  Kassick,  2  Mich.  166,  holding  record  of  judgment 
of  other  state  averring  personal  service  of  process  conclusive. 
ConchislTeneM  of  Judgment  against  infant. 

Cited  in  Boeworth  v.  Vandewalker,  63  N.  T.  697,  holding  record  of  judgment 
prima  fade  evidence  of  jurisdiction  as  against  infant. 
How  Jurisdiction  acsqnired. 

Cited  in  reference  notes  in  40  A.  D.  114,  on  jurisdiction  over  nonresident  de- 
fcBd*nt;  65  A,  jy,  467,  on  effect,  on  county  divisions,  of  acquiring  jurisdiction, 
and  mode  of  acquiring  jurisdiction  over  nonresidents. 
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2  AM.  DEO.  48,  NORTHROP  y.  SPEARY,  1  DAT,  SS. 
Pmrol  oontempomneoiis  conditions  on  written  agreements. 

Cited  in  Bladen  v.  Wells,  30  Md.  577,  rejecting  parol  eridence  to  contradict 
the  quantity  of  land  and  the  price  as  expressed  in  a  deed;  Carter  t.  Hamilton, 
11  Barb.  147,  holding  that  the  amount  of  a  note  cannot  be  Taried  by  parol,  ex- 
cept by  showing  a  want  of  consideration,  fraud,  or  mistake. 

Cited  in  note  in  .102  A.  S.  R.  234,  on  agreements  as  to  quantity  of  land  col- 
lateral  and  subsequent  to  sale  within  statute  of  frauds. 

Distinguished  in  Belden  v.  Seymour,  8  Conn.  304,  21  A.  D.  661,  admitting  ex- 
trinsic proof  of  a  greater  consideration  than  that  expressed  in  deed  with  eoY- 
enant  of  seisin  in  action  for  breach  of  covenant. 

8  AM.  DEO.  50,  CORNWEXU  y.  ISHAM,  t  DAT,  85. 
Competency  of  witnesses. 

Cited  in  Tuskaloosa  t.  Wright,  2  Port.  (Ala.)  230,  holding  that  ex-members  of 
a  town  corporation  are  competent  witnesses  in  a  suit  by  a  stranger  against  the 
body;  State  ▼.  Stuart,  23  Me.  Ill,  holding  that  the  inhabitants  of  a  town  are 
competent  witnesses  in  a  prosecution  for  an  illegal  sale  of  liquor,  though  the 
town  would  be  entitled  to  the  penalty  incurred. 

Cited  in  reference  note  in  30  A.  S.  R.  882,  on  competency  of  witnesses. 
— >To  attest  will  generally. 

Cited  in  Freleigh  ▼.  State,  8  Mo.  606,  holding  that  the  words  '"respectable" 
and  "credible  disinterested"  as  used  in  a  statute  regarding  witnesses  upon  re- 
quest for  change  of  venue  mean  competent;  In  re  Noble  (Robinson  v.  Savage) 
124  111.  266,  15  N.  E.  850,  holding  that  at  common  law  a  wiUiess  to  be  "cred- 
ible" must  have  been  competent;  Fuller  v.  Fuller,  83  Ky.  345,  holding  that  the 
word  ''credible,"  relating  to  witnesses,  in  the  statute  of  wills  means  "competent;" 
Rucker  v.  Lambdin,  12  Smedes  k  M.  230,  holding  the  same  and  that  competency 
relates  to  the  time  of  attestation. 

Cited  in  notes  in  2  L.R.A.  668,  on  competency  of  attesting  witnesses  to  will; 
77  A.  S.  R.  465,  on  competency  of  witness  to  will  as  affected  by  interest. 
*  To  attest  will  containing  beqnest  to  society. 

Cited  in  Goodrich's  Appeal,  57  Conn.  275,  18  Atl.  49,  holding  by  virtue  of 
statute  as  well  as  common  law  that  a  bequest  to  a  society  or  community  is 
not  invalid  because  witnesses  are  members  of  it;  Methodist  Episcopal  Church  v. 
Wood,  5  Ohio,  283,  holding  that  the  members  of  a  religious  corporation  with- 
out individual  interests  are  competent  witnesses  though  such  corporation  is 
a  party;  Eustis  v.  Parker,  1  N.  H.  273,  holding  that  the  members  of  a  church 
society  and  of  a  town  are  competent  witnesses  to  a  will  which  devised  property 
to  both  the  town  and  the  society. 

2  AM.  DEC.  5S,  PUNDEIRSON  y.  BROWN,  1  DAT,  8S. 
Right  to  levy  npon  equitable  property. 

Cited  in  Middletown  Sav.  Bank  v.  Jarvis,  33  Conn.  372,  sustaining  the  at- 
tachment and  sale  on  execution  of  an  equitable  interest  in  shares  of  stock; 
Davenport  v.  Lacon,  17  Conn.  278,  holding  that  the  equitable  interest  of  a 
cestui  que  trust  in  real  estate  is  subject  to  the  lien  of  attachment  and  the  levy 
of  execution. 

Cited  in  reference  notes  in  17  A.  D.  157,  on  what  may  be  sold  under  exeen- 
tion;  32  A.  D.  167,  on  equitable  interests  as  not  subject  to  execution;  67  A,  D. 
240;  71  A.  D.  710, — on  liability  of  equity  of  redemption  to  execution;  45  A.  Dl 
446,  as  to  when  equity  of  redemption  is  lost,  forfeited,  or  barred. 

Cited  in  note  in  07  A.  D.  300,  on  liability  of  mortgagor's  equity  of  redemption 
to  execution. 

Distinguished  in  Smith  v.  Gilbert,  71  Conn.  149,  71  A.  S.  R.  163,  41   AtL 
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284,  refusing  to  sustain  an  attachment  of  an  interest  which  was  so  remote, 
eontingent,  and  uncertain  as  to  be  incapable  of  appraisement;  Haven  v.  Low, 
2  X.  H.  13,  9  A.  D.  25,  holding  that  the  equity  of  redemption  in  a  mortgage  of 
personal  property  is  not  subject  to  attachment. 
Mode  of  levying  on  equity  of  redemption. 

Cited  in  Scripture  r.  Johnson,  3  Conn.  211,  holding  that  an  execution  must  be 
leried  upon  the  equity  of  redemption  and  not  upon  the  land  in  order  to  pass 
the  former;  Beers  y.  Botsford,  13  Conn.  146,  denying  a  contention  that  one 
piece  mi^t  have  been  taken  and  charged  with  the  whole  encumbrance  instead  of 
lerjing  upon  the  equity  of  redemption  in  three  distinct  pieces;  Hobart  v. 
Frisbie,  5  Conn.  592,  holding  that  the  levy  upon  an  equity  of  redemption  of 
greater  value  than  the  amount  of  the  execution  must  be  upon  an  undivided 
part  bearing  such  proportion  to  the  whole  as  is  the  execution  to  the  whole 
value  of  the  equity  of  redemption;  Magill  v.  Hinsdale,  6  Conn.  467n,  16 
A.  D.  70,  to  the  same  point. 
—  Effect  of  levy  upon  equity  of  redemption. 

Cited  in  Allyn  v.  Burbank,  9  Conn.  151,  holding  that  the  levy  of  an  execu- 
tion upon  an  equity  of  redemption  gives  the  creditor  an  irredeemable  estate 
and  does  not  operate  as  a  mortgage  so  that  the  creditor  can  maintain  a  fore- 
closure  suit;  Hobart  v.  Frisbie,  5  Conn.  592,  holding  that  the  right  to  redeem 
panes  by  execution  sale  of  the  equity  of  redemption. 
Nature  of  naortgagor's  estate. 

Cited  in  Waterbury  Sav.  Bank  v.  Lawler,  46  Conn.  243,  holding  that  the 
interest  of  a  mortgagor  before  foreclosure  is  real  estate  to  be  conveyed,  at- 
tached, taxed,  and  inherited  only  as  such,  while  the  interest  of  the  mortgage  is 
personalty. 

Cited  in  notes  in  2  L.RJL  351,  on  nature  of  mortgagor's  estate;  2  L.R.A.  801, 
on  distinction  between  interests  of  mortgagor  and  mortgagee. 

t  AM.  DEC.  57,  BUIiKIiEY  y.  STEWART,  1  DAY,  ISO. 
Assumpsit  to  recover  money  voluntarily  paid. 

Cited  in  Beecher  v.  Buckingham,  18  Conn.  110,  44  A.  D.  580,  holding  that  a 
voluntary  payment  under  a  claim  of  right  with  full  knowledge  of  the  circum- 
stances cannot  be  recovered  back;  Story  v.  Barrell,  2  Conn.  665,  to  the  same  point; 
Detroit  v.  Martin,  34  Mich.  170,  22  A.  R.  512,  holding  the  same  even  though  the 
payment  was  under  protest;  Anderson  v.  Western  U.  Teleg.  Co.  77  Miss.  854,  27 
8o.  838,  holding  that  a  payment  under  a  mistake  can  be  recovered  back  provided 
ordinary  prudence  has  been  exercised;  Mowatt  v.  Wright,  1  Wend.  355,  19  A.  D. 
508;  Evans  v.  Gale,  17  K.  H.  573,  43  A.  D.  614,— holding  that  a  voluntary  payment 
under  a  claim  of  right  cannot  be  recovered  back  for  ignorance  of  law  though 
otherwise  for  mistake  of  fact. 

Cited  in  reference  note  in  27  A.  D.  489,  on  right  to  recover  back  money  vol- 
untarily paid  under  no  legal  obligation,  but  without  fraud  or  deceit. 

Cited  in  note  in  18  A.  D.  443,  on  recovery  back  of  money  voluntarily  paid. 

Distinguished  in  Sheldon  v.  South  School  Dist.  24  Conn.  88,  holding  that  rule 
that  a  voluntary  payment  under  a  claim  of  ri^t  though  imder  protest  cannot 
be  recovered  has  no  application  where  there  was  fraud  or  duress. 
Conclusiveness  of  an  award. 

Cited  in  Sanders  v.  Cabaniss,  42  Ala.  173,  sustaining  a  bill  in  equity  to  set 
aside  an  award  and  judgment  thereon  for  fraud;  Butman  v.  Vermont  C.  R.  Co. 
27  Vt  500;  Woodrow  v.  CConner,  28  Vt.  776,— holding  that  an  award  is  res 
judicata  in  the  absence  of  an  appeal  and  cannot  be  collaterally  attacked;  Rice 
V.  Loomis,  28  Ind.  399  (dissenting  opinion),  on  right  to  collaterally  attack 
an  award. 
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Cited  in  reference  notes  in  29  A.  D.  277;  38  A.  D.  493, — on  conduaiveness  of 
awards. 

Cited  in  note  in  3  E.  R.  C.  610,  on  oondusiveness  of  awards  as  bar  as  to  all 
matters  actually  submitted. 

2  AM.  DEO.  59,  WASHBURN  y.  MERRILIiS,  1  DAY,  1S9. 
Deeds  as  mortgages. 

Cited  in  reference  notes  in  3  A.  D.  680,  on  instruments  construed  as  mort- 
gages; 17  A.  D.  644,  as  to  when  deed  is  considered  a  mortgage;  36  A.  D.  43, 
as  to  when  absolute  deed  considered  as  mortgage;  90  A.  D.  351,  on  intention  to 
secure  indebtedness  by  conveyance  or  bill  of  sale  as  criterion  of  mortgage. 

Cited  in  notes  in  18  E.  R.  C.  14,  on  criterion  for  determining  whether  trans- 
action was  mortgage  or  sale;  15  A.  D.  48,  on  parol  evidence  that  absolute  deed 
or  bill  of  sale  was  intended  as  a  mortgage. 
—  Parol  evidence  to  show  deed  to  be  mortgage. 

Cited  in  Streator  v.  Jones,  10  N.  C.  (3  Hawks)  423;  Stamper  v.  Johnson,  3 
Tex.  1;  Campbell  v.  Dearborn,  109  Mass.  130,  12  A.  R.  671;  Miami  Exporting 
Co.  V.  Bank  of  United  States,  Wright  (Ohio)  249, — holding  parol  evidence  ad- 
missible to  show  that  absolute  deed  was  intended  as  security  for  debt;  Walton 
V.  Cronly,  14  Wend.  63,  holding  same  though  third  persons  are  concerned  pro- 
vided they  have  not  been  misled;  Hall  v.  Savill,  3  G.  Greene,  37,  54  A.  D. 
485,  holding  record  evidence  and  even  parol  proof  admissible  to  show  that  deed 
absolute  on  its  face  was  intended  as  mortgage;  Strong  v.  Stewart,  4  Johns. 
Ch.  167;  Brainerd  t.  Brainerd,  15  Conn.  575;  Wall  v.  Hickey,  112  Mass.  171; 
English  v.  Lane,  1  Port.  (Ala.)  328, — holding  parol  evidence  admissible  to  show 
fraud  in  deed  which  was  intended  for  mortgage  or  conditional  deed;  Glass  y. 
Hulbert,  102  Mass.  24,  3  A.  R.  418,  to  the  same  effect;  HoUingsworth  v.  Handoock, 
7  Fla.  338,  holding  that  resort  to  extrinsic  circumstances  may  be  bad  to  ascer- 
tain whether  mortgage  or  conditional  sale  was  intended. 

Cited  in  reference  notes  in  45  A.  D.  243,  on  parol  evidence  to  vary  writing  or 
annex  conditions  thereto;  34  A.  D.  213,  on  admissibility  of  parol  evidence  to 
show  that  absolute  deed  was  intended  as  a  mortgagee. 

Distinguished  in  Reading  v.  Weston,  8  Conn.  117,  20  A.  D.  97,  holding  that 
parol  evidence  is  inadmissible  in  a  court  of  law  to  show  that  an  absolute  deed 
was  intended  for  a  mortgage. 
Parol  evidence  of  mistake  in  writing. 

Cited  in  Fishback  v.  Woodford,  1  J.  J.  Marsh.  84,  19  A.  D.  55;  Inskoe  ▼. 
Proctor,  6  T.  B.  Mon.  311;  Abbe  v.  Goodwin,  7  Conn.  377;  Gillespie  v.  Moon, 
2  Johns.  Ch.  585,  7  A.  D.  559, —  holding  that  parol  evidence  is  admissible  in  equity 
to  show  fraud  or  mistake  in  a  writing;  Linscott  v.  Femald,  5  Me.  496,  dis- 
tinguishing between  the  right  in  equity  to  show  a  mistake  by  parol  and  the  con- 
trary rule  in  courts  of  law;  Belden  t.  Seymour,  8  Conn.  304,  21  A.  D.  661, 
on  the  same  point. 

Cited  in  reference  note  in  17  A.  D.  67,  on  parol  proof  to  correct  mistake  in 
written  contract. 

Distinguished  in  Avery  v.  Chappel,  6  Conn.  270,  16  A.  D.  53,  holding  that 
parol  evidence  of  the  intention  of  the  testator  is  inadmissible  to  vary  the  ex- 
press terms  of  a  will ;  Whitman  y.  Weston,  30  Me.  285,  refusing  to  reform  a  deed 
for  a  mistake  in  its  boundaries  to  the  injury  of  innocent  third  parties. 

Disapproved  in  Osbom  v.  Phelps,  19  Conn.  63,  48  A.  D.  133  (dissenting  opin- 
ion), on  admissibility  of  parol  evidence  to  correct  a  mistake  in  an  agreement  for 
the  sale  of  lands. 
Kffecc  of  notice  to  charge  purchaser  with  equities. 

Cited  in  Wright  v.  Bates,  13  Yt  841,  holding  that  a  purchaser  is  subject  to 
equities  of  which  he  had  notice. 
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2  .VM.  DEC.  61,  STEWART  r.  WARNER,  1  DAY,  142. 
ConcinsiTeness  of  Judgments  in  rom. 

Cited  in  Canaan  ▼.  Qreenwoods  Tump.  Co.  1  Conn.  1,  arguing  that  a  sen- 
tenee  of  an  admiralty  court  in  a  prize  case  is  oonclusive  as  to  all  matters  express- 
ly decided  because  it  operates  in  rem. 

Cited  in  reference  notes  in  16  A.  D.  212;  26  A.  D.  477;  48  A.  D.  691,— on 
coDclustTeness  of  decree  in  admiralty. 

Cited  in  note  in  76  A.  D.  723,  on  judgments  and  decrees  in  admiralty  and 
their  effect  am  re$  judicata, 
— Fo>relgn  Jndgments. 

Cited  in  Fisher  y.  Fielding,  67  Conn.  91,  52  A.  S.  R.  270,  32  LJt.A.  236,  34  Atl. 
714  (dissenting  opinion),  on  the  difference  between  foreign  judgments  in  rem 
and  Ml  permmam  as  res  judicata. 

Cited  in  notes  in  20  LJLA.  673,  as  to  whether  fraud  in  procuring  foreign  decree 
esB  be  shown  5  E.  R.  C.  928,  on  impeachability  of  foreign  judgments  in  rem 
for  fraud. 

Disapproved  In  Ocean  Ins.  Co.  ▼.  Francis,  2  Wend.  64,  19  A.  D.  549,  holding 
ttat  a  foreign  sentence  of  admiralty  condemning  a  ship  as  prize  is  conclusive 
to  diange  the  property  but  only  a  prima  facie  evidence  of  the  incidental  facts; 
Baxter  v.  New  England  M.  Ins.  Co.  6  Mass.  277,  4  A.  D.  125,  holding  that  the 
amdemnation  of  a  ship  for  breach  of  blockade  by  a  foreign  court  of  admiralty 
is  conclusive  evidence  of  a  breach  of  blockade  in  an  action  for  the  insurance. 

2  AM.  DEC.  62,  MEAD  y.  TOBflilNSON,  1  DAY,  148. 
Action  bj  partnership. 

See  note  in  64  L.ILA.  612,  on  partnership  as  real  par^  in  interest  within 
ning  of  statutes  defining  parties  by  whom  action  must  be  brought. 


2  AM.  DEC.  eS,  POIiliARD  v.  liYBIAN,   1  DAY,  156. 
Right  to  dlooovery  In  chancery. 

Cited  in  Skinner  v.  Judson,  8  Conn.  528,  21  A.  D.  691,  holding  that  chancery 
will  compel  a  discovery  in  aid  of  a  suit  at  law  where  the  leading  circumstances 
rest  in  the  knowledge  of  the  defendant. 
Effect  of  inadequacy  of  consideration. 

Cited  in  Reed  v.  Prentiss,  1  N.  H.  174,  8  A.  D.  50,  holding  that  failure  of 
consideration  is  no  defense  to  an  action  on  notes  given  for  chattels  where 
there  was  neither  fraud  nor  an  express  warranty;  Hardesty  v.  Smith,  3  Ind. 
39,  holding  that  parties  are  bound  by  their  contracts  where  there  is  no  fraud, 
or  warranty,  express  or  implied  or  mistake  as  to  the  facts. 

Cited  in  reference  notes  in  57  A.  D.  217,  on  inadequacy  of  consideration  as 
evidence  of  fraud;  44  A.  D.  463,  on  inadequacy  of  consideration  as  ground  for 
relief;  59  A.  D.  615;  60  A.  D.  84,— on  inadequacy  of  consideration  as  ground  for 
setting  it  aside;  26  A.  D.  109,  on  sufficiency  of  consideration  for  promise;  17 
A  D.  50,  on  jurisdiction  of  equitj  to  relieve  against  unfortunate  bargain. 

Cited  in  note  in  2  A.  D.  71,  on  inadequacy  of  consideration  as  ground  for 
avoidance  of  conveyance  in  equity. 
Effect  of  frand. 

Cited  in  Smith  v.  Babcock,  2  Woodb.  k  M.  246,  Fed.  Cas.  No.  13,009,  holding 
that  fraud  vitiates  everything  and  may  be  set  up  as  a  defense  whether  an  ex- 
press warranty  existed  or  not. 
Effect  of  defendant's  denial. 

Cited  in  reference  note  in  5  A.  D.  667,  on  conclusiveness  upon  plaintiff  of  de- 
fadsatfs  denial  in  his  answer. 
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2  AM.  DBC.  71,  GRISWOLD  y.  BROWN,  1  DAT,   180. 
Snnrlral  of  action  of  trespass. 

Cited  in  Whitaker  ▼.  Gavit,  18  Conn.  522,  on  survivability  of  an  action  of  tres- 
pass for  an  entry  on  lands. 

Disapproved  in  Holmes  y.  Moore,  5  Pick.  257,  holding  that  an  action  on  ihe 
case  for  diverting  a  water  course  dies  with  the  plaintiff. 

2  AM.  DEC.  7S,  BOSTWICK  y.  LEWIS,  1  DAY,  250. 
Joint  liability  for  misrepresentations. 

Cited  in  reference  note  in  80  A.  D.  183,  on  actions  against  all  confederates 
for  fraud  and  conspiracy  in  sales  of  property. 

Cited  in  notes  in  85  A.  S.  R.  372,  on  liability  for  misrepresentations  made  by 
joint  parties  or  owners;  2  A.  D.  77,  on  right  of  action  for  conspiracy  to  defraud 
in  sale  of  lands  by  misrepresentations. 
Constituents  of  fraud. 

Cited  in  Griel  v.  Lomax,  89  Ala.  420,  6  So.  741,  holding  that  mere  silence  is 
not  fraud  unless  the  seller  suppressed  a  material  fact  within  his  knowledge  which 
honestly  required  to  be  disclosed. 

Cited  in  reference  notes  in  80  A.  D.  183,  as  to  what  are  fraudulent  representa- 
tions; 5  A.  D.  174;  7  A.  D.  384,-- on  fraud  in  sale  of  lands;  37  A.  D.  405, 
on  action  of  deceit  for  false  representations  in  sale  of  land;  9  A.  D.  791,  on 
8uggeatio  feU  as  groimd  for  rescission;  39  A.  D.  733,  on  action  for  false  rep- 
resentation against  stranger  to  contract;  68  A.  D.  120,  on  vendee's  right  of  action 
for  vendor's  concealment  or  misrepresentation  as  to  title  to  land. 

Cited  in  notes  in  2  A.  D.  78,  79,  on  fraudulent  representations  by  vendor  of 
land  regarding  title  as  actionable;  40  A.  D.  334,  on  recoupment  in  contracts  for 
sale  of  realty. 
Deceit  in  misrepresenting  quality  or  quantity  of  land. 

Cited  in  Newell  v.  Horn,  46  N.  H.  421 ;  Harlow  v.  Qreen,  34  Vt.  379,— sustaining 
case  for  false  and  fraudulent  representations  as  to  the  quantity  of  land  in  a 
conveyance;  Sherwood  v.  Salmon,  5  Day,  439,  5  A.  D.  167,  holding  that  the  fact 
that  land  was  visible  will  not  justify  a  misrepresentation  of  its  quality;  Munroe 
v.  Pritchett,  16  Ala.  781,  50  A.  D.  203,  holding  that  an  action  for  deceit  will  lie 
for  false  representations  as  to  the  quantity  of  land  without  proof  of  a  scienter 
on  the  part  of  the  vendor;  Coon  v.  Atwell,  46  N.  H.  510,  sustaining  an  action  of 
deceit  for  a  false  and  fraudulent  affirmation  as  to  the  number  of  acres  and  amount 
of  crops  grown  upon  a  farm;  Van  Epps  v.  Harrison,  5  Hill,  63,  40  A.  D.  314,  hold- 
ing that  a  purchaser  can  recoup  in  an  action  on  a  bond  for  misrepresentation  as 
to  the  quality  of  land;  Hinton  v.  Scott,  Dudley  (6a.)  245,  holding  that  misrepre- 
sentations as  to  the  value  or  quality  of  land  cannot  be  used  as  a  recoupment  in 
an  action  on  purchase-money  notes. 

Cited  in  reference  notes  in  4  A.  D.  68,  on  warranty  of  quantity  in  conveyance; 
2  A.  D.  592,  as  to  when  misrepresentation  regarding  quantity  of  land  is  ac- 
tionable; 2  A.  D.  711;  2  A.  D.  721, — on  effect  of  fraudulent  representations  of 
vendor  of  land  as  to  value  and  quality;  28  A.  D.  181,  on  remedy  of  vendee  for 
misrepresentation  by  third  person  as  to  quality  and  location  of  land;  73  A.  8.  R. 
637,  on  rights  of  purchaser  where  vendor  misrepresents  quantity  of  land. 

Cited  in  note  in  4  A.  D.  558,  on  implied  warranty  of  title  or  quantity. 

Doubted  in  Whitney  v.  Allaire,  1  N.  Y.  305,  on  the  liability  of  a  vendor  or  lessor 
for  a  fraudulent  representation  as  to  territorial  extent  of  land. 
— >  In  misstating  selling  price. 

Cited  in  King  v.  White,  119  Ala.  429,  24  So.  710,  holding  that  it  was  fraud  by 
misrepresenting  a  selling  price  to  induce  a  buyer  to  take  a  half  at  the  price  of 
the  whole. 
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Cited  in  Teferenee  note  in  80  A.  D.  183,  as  to  when  action  will  lie  for  false 
representation  of  Talue. 
Express  wamnty  as  bar  to  actloii  for  deceit. 

Cited  in  Wardell  ▼.  Foedick,  13  Johns.  325,  7  A.  D.  383;  Dye  t.  Wall,  6  Ga. 
584, — sustaining  an  action  for  deceit  to  recoyer  for  fraud  even  though  there  was  an 
express  warranty;  Peabody  ▼.  Phelps,  9  Cal.  213,  refusing  to  sustain  an  action  for 
a  false  and  fraudulent  representation  as  to  the  naked  fact  of  title  by  a  purchaser 
in  possession  under  a  deed  with  covenants. 

Cited  in  reference  note  in  86  A.  D.  760,  as  to  when  vendor's  representations 
amount  to  warranty. 

1  AM.  DBC.  82,  GRIGGS  y.  DODGE,  2  DAY,  SS. 
Bemainders  In  personal  property. 

Cited  in  Hitchcock  v.  Clendennin,  6  Mo.  App.  99;  Thomas  v.  Castle,  76  Conn. 
447,  56  AtL  854;  Harrison  v.  Moore,  64  Conn.  344,  30  Atl.  55,--holding  that  a  re- 
mainder in  fee  after  a  life  estate  may  be  created  by  a  will  in  personalty  as  well 
as  realty;  Hudson  v.  Wadsworth,  8  Conn.  348,  holding  that  money  as  well  as  any 
other  chattels  may  be  limited  in  a  last  will  by  way  of  remainder  after  an  estate 
for  life;  Broughton  v.  West,  8  Ga.  248,  holding  that  the  limitation  of  a  promissory 
note  by  deed  or  will  is  good. 

Cited  in  reference  notes  in  1  A.  D.  90,  91,  on  limitation  over  of  remainder  in 
personal  property;  17  A.  D.  802;  56  A.  D.  303, — on  limiting  personal  property  over 
by  way  of  remainder ;  67  A.  D.  453,  on  life  estates  in  personal  property ;  7  A.  D. 
632,  on  validity  of  remainder  over  of  personal  property. 
Wills  in  restraint  of  remarriage. 

Cited  in  Chapin  v.  Cooke,  73  Conn.  72,  84  A.  S.  R.  139,  46  Atl.  282,  holding  that 
a  devise  or  bequest  in  restraint  of  a  second  marriage  is  not  unlawful. 

2  AM.  DEC.  86,  FRANKIilN  y.  GORHAM,  t  DAT,  142. 
Redemption  ftom  mortgage  by  Judgment  purchaser. 

Cited  in  Landon  v.  Humphrey,  12  Conn.  209,  23  A.  D.  333,  denying  the  right  of 
a  junior  encumbrancer  to  buy  in  the  equity  of  redemption  and  by  tacking  gain 
priority. 

Distinguished  in  Allyn  v.  Burbank,  9  Conn.  151,  holding  that  a  levy  of  execu- 
tion on  an  equity  of  redemption  annihilates  the  relation  of  debtor  and  creditor  so 
that  the  levying  creditor  cannot  foreclose  other  subsequent  attaching  creditors. 
—  Redemption  In  parts. 

Cited  in  Toung  v.  Williams,  17  Conn.  393,  holding  that  a  senior  lienor  who  has 
a  tenant  in  common  of  the  equity  of  redemption  could  not  be  compelled  to  part 
with  his  common  interest  by  redemption. 

Cited  in  note  in  18  E.  R.  C.  277,  on  right  of  mortgagee  to  consolidate  securities. 
Marsliallng  assets  and  liens. 

ated  in  Westerly  Sav.  Bank  v.  StiUman  Mfg.  Co.  16  R.  I.  497,  17  Atl.  918, 
arguing  that  mortgages  on  several  pieces  of  property  each  given  for  the  same  debt 
without  making  reference  to  other  will  be  enforced  against  junior  mortgages 
and  attaching  creditors. 
ExeeatloB  against  equitable  Interests. 

Cited  In  Davenport  y.  Lacon,  17  Conn.  278,  holding  that  the  equitable  interest 
of  a  oe$iui  que  fru9t  In  real  estate  is  subject  to  attachment  and  the  levy  of  an 
exeeutiott. 

Cited  in  note  in  2  A.  D.  57,  as  to  whether  equity  of  redemption  in  land  can  be 
levied  upon  by  execution. 
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S  AM.  DEC.  8t,  TUTTLB  t.  RUSSEXIi,  2  DAY,  101. 
Matters  admlBslble  to  linpea<^  witness. 

Cited  in  Miller  v.  People,  216  111.  309,  74  N.  E.  743,  upholding  ibe  right  io  show 
that  A  witness  was  intoxicated  so  recently  that  such  condition  probably  continued 
to  the  time  in  question ;  Alleman  ▼.  Stepp,  62  Iowa,  626,  36  A.  R.  288,  3  N.  W. 
636,  holding  evidence  that  witness's  mind  and  memory  have  become  impaired  by 
disease  admissible  to  impeach  him;  Phillips  v.  Short,  2  Harr.  (Del.  )339,  rejecting 
evidence  of  an  intervening  insanity  of  a  credible  witeess;  Bell  v.  Rinner,  16  Ohio 
St.  46,  rejecting  evidence  that  the  witness  was  not  ordinarily  intelligent. 

Cited  in  notes  in  73  A.  D.  777,  on  impeachment  of  witness  by  proof  of  intoxi- 
cation; 82  A.  8.  R.  26,  on  evidence  admissible  as  bearing  on  credibility  or  bias 
of  witness. 

2  AM.  PBC.  tl,  GARDNBR  t.  PRESTON,  1  DAY,  105. 
Admissibility  of  similar  acts  as  showing  scienter  or  Intent. 

Cited  in  Edwards  v.  Warner,  35  Conn.  617,  holding  that  the  admission  of  evidence 
of  other  similar  fraudulent  transactions  is  confined  to  cases  of  a  conspiracy  to  de- 
fraud; Luckey  v.  Roberts,  26  Conn.  486,  holding  that  evidence  of  similar  fraudulent 
conduct  towards  others  at  about  the  same  time  are  admissible  to  show  a  conspir- 
acy to  defraud;  Hoxie  v.  Home  Ins.  Co.  32  Conn.  21,  85  A.  D.  240,  holding  that 
evidence  of  a  series  of  previous  similar  acts  are  admissible  for  the  same  purpose ; 
Tainter  v.  Hyneman,  6  Phila.  202,  24  Phila.  Leg.  Int.  52;  Hawes  v.  Dingley,  17 
Me.  341, — ^holding  that  evidence  of  similar  fraudulent  purchases  at  about  the 
same  time  are  admissible  upon  an  issue  of  a  fraudulent  purchase  by  a  vendee; 
Thompson  v.  Rose,  16  Conn.  71,  41  A.  D.  121,  to  the  effect  that  fraudulent  repre- 
sentations to  others  are  admissible  both  where  there  was  and  was  not  a  combination 
to  deceive. 
Circumstantial  erldence. 

Cited  in  Grant  v.  Thompson,  4  Conn.  203,  10  A.  D.  119,  holding  the  evidence 
which  tended  in  the  smallest  degree  to  prove  the  issue  should  go  to  the  jury; 
Wheeler  v.  Packer,  4  Conn.  102,  holding  that  circumstantial  evidence  should  go 
to  the  jury  when  it  affords  a  fair  and  reasonable  presumption  of  the  facts  on 
trial ;  Wright  v.  Stewart,  130  Fed.  006,  where  an  inference  of  aiding  and  abetting 
was  drawn  from  circumstances;  State  v.  Walker,  124  Iowa,  414,  100  N.  W.  354, 
holding  that  a  conspiracy  may  be  shown  by  circumstantial  evidence,  provided  it 
more  than  tends  to  create  a  suspicion. 
Elements  of  conspiracy. 

Cited  in  United  States  v.  Rindskopf,  6  Biss.  259,  Fed.  Cas.  No.  16,165.  dcfln- 
ing  a  conspiracy  as  a  combination  of  persons  to  effect  an  illegal  object. 
Responsibility  of  conspirators  for  each  other's  acts. 

Cited  in  livermore  v.  Herschell,  3  Pick.  33,  holding  that  evidence  of  acts  by  one 
party  pursuant  to  a  previous  agreement  of  conspiracy  will  charge  the  other  con- 
spirators; Tappan  v.  Powers,  2  Hall,  277,  holding  the  same  as  to  an  averment 
which  charged  a  conspiracy  and  individual  acts ;  State  v.  Thompson,  60  Conn.  720, 
38  Atl.  868,  holding  that  proof  of  facts  which  conduce  to  prove  a  conspiracy 
will  justify  the  admission  of  acts  and  declarations  of  the  several  conspirators. 

Cited  in  note  in  2  A.  D.  95,  on  admissibility  in  action  of  conspiracy  to  de- 
fraud, of  conspirators'  representations  to  third  persons. 
Parties  In  conspiracy. 

Cited  in  People  v.  Mather,  4  Wend.  229,  21  A.  D.  122,  holding  that  all  who 
accede  to  a  conspiracy  after  its  formation  and  while  it  is  being  executed  beeome 
conspirators. 
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a  AM.  DEC.  t5,  NICHOLS  T.  BliAKESIiEE,  1  DAY,  SIS. 
Pkadiiic  legal  effect  of  Instrument. 

CHed  in  Stanley  v.  Stanley,  2  N.  H.  364,  holding  that  a  declaratioB  of  execution 
and  tender  of  a  bond  not  according  to  agreement  for  it  was  bad  unleea  also  ae- 
eeptance  was  alleged. 
Defects  cured  by  rerdlct. 

Cited  in  reference  note  in  59  A.  D.  320,  on  defects  cured  by  verdict. 

Cited  in  note  in  23  L.  ed.  U.  S.  491,  on  what  defects  are  cured  by  verdict. 

2  AM.  DEC.  t7,  EVERTS  t.  CHTTTENDON,  S  DAY,  St 8. 
Xatnre  of  estate  passing  by  will. 

Cited  in  reference  notes  in  41  A.  D.  714,  as  to  when  fee  passes  by  will;  29  A.  D. 
623,  on  what  words  in  will  carry  a  fee;  9  A.  D.  607,  as  to  when  devised  estate 


Disapproved  in  Land  v.  Otley,  4  Rand.  (Va.)  213,  arguing  that  a  life  estate  was 
not  enlarged  by  burdens  put  on  the  life  tenant  to  pay  quit  rents. 

t  AM.  DEC.  105,  HART  v.  TAIiUtfADGE,  1  DAY,  S81. 
Deceit  resnltlns  In  no  benefit  to  decetver. 

ated  in  Cox  V.  National  Coal  A  Oil  Invest.  Co.  61  W.  Va.  291,  56  S.  E.  494; 
TooDg  V.  Hall,  4  Ga.  95, — holding  that  false  representations  with  intent  to  de- 
eeife  are  actionable  though  the  defendant  had  no  interest  in  making  such  reprc- 
mtations;  Hubbard  v.  Briggs,  31  N.  Y.  518,  holding  the  same  and  though  the 
ddendant  was  not  in  collusion  with  the  party  benefited;  Addington  v.  Allen, 
11  Wend.  374,  arguing  to  the  same  effect. 

Cited  in  reference  notes  in  39  A.  D.  733,  on  action  for  false  representation  against 
stranger  to  contract;  80  A.  D.  183,  on  necessity  of  fraud  and  damage  in  action 
for  deceit;  62  A.  D.  742,  as  to  whether  person  making  false  representations  is 
exensed  from  liability  because  he  had  no  interest  in  making  them. 

Cited  in  notes  in  5  A.  D.  213,  on  false  representations  as  to  another's  credit; 
18  A.  S.  R.  555,  on  benefit  to  defendant  in  action  for  false  representations; 
25  A  D.  448,  on  liability  for  recommendation  for  credit  though  person  making 
Ulse  aflhmation  is  not  benefited. 

2  AM.  DEC.  lot,  STOTEL  v.  l^-ESTCOTT,  2  DAY,  418. 
Mnder  of  tort  and  contract. 

Cited  in  Crooker  v.  Willard,  28  N.  H.  134,  note,  holding  that  counts  for  torts 
tnd  upon  contracts  cannot  be  joined;  Armstrong  v.  Ayres,  19  Conn.  540,  holding 
a  declaration  for  fraudulent  acts  in  giving  notes  sounded  in  tort  and  that  no 
coimt  on  the  notes  could  be  joined. 

Cited  in  reference  notes  in  50  A.  D.  510;  39  A.  D.  532, — on  joinder  of  causes 
of  action ;  27  A.  D.  545,  on  pleading  of  tort  arising  out  of  contract. 
Waiver  of  tort  to  sue  In  contract. 

Cited  in  Southern  Exp.  Co.  v.  McVeigh,  20  Gratt.  264,  holding  that  a  recovery 
may  be  had  in  either  contract  or  tort  when  there  is  a  contract  and  something  to 
be  done  in  the  course  of  the  employment  which  is  the  subject  of  the  contract; 
People  ex  rel.  Ritterman  v.  Kelly,  1  Abb.  Pr.  N.  S.  432,  holding  that  an  election 
to  sue  69  contractu  was  binding  on  one  who  sought  to  enforce  the  debt  by  im- 
prisonment. 

%  AM.  DEC.  lit,  CARTER  T.  CARTER,  1  DAY,  441. 
^int  and  several  obligation. 

Cited  in  Dow  Law  Bank  v.  Godfrey,  126  Mich.  521,  86  A.  S.  R.  559,  85  N.  W. 
1075,  holding  that  a  note  worded  in  the  singular  but  signed  by  several  persons 
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is  several  as  well  as  joint;  Olmstead  y.  Bailey,  35  Conn.  584,  holding  that  a  bond 
in  which  the  obligors  bind  ''themselves  and  each  of  them,  their  heirs,  executors, 
and  administrators,  and  each  of  them''  is  a  joint  and  several  obligation;  Elliott 
T.  Bell,  37  W.  Va.  834,  17  S.  E.  399,  holding  that  an  obligation  by  two  or  more 
will  be  presumed  to  be  joint  in  the  absence  of  express  words  to  render  it  joint 
and  severaL 

Cited  in  reference  note  in  25  A.  D.  177,  on  tendency  of  law  to  consider  obligation 
joint  rather  than  joint  and  several. 
Money  obligations. 

Cited  in  Hood  v.  Hayward,  124  N.  Y.  1,  26  Abb.  N.  C.  271,  20  N.  Y.  Civ.  Proc 
Rep.  47,  26  N.  £.  331  (dissenting  opinion),  on  the  likeness  of  a  judgment  to  a  bond 
for  payment  of  money  in  respect  to  the  right  to  interest. 

2  AM.  DEC.  115,  TURNER  v.  HUBBEIi,  2  DAT,  457. 
Parol  promise  to  answer  for  debt  of  another. 

Cited  in  DilUby  v.  Wilcox,  60  Conn.  71,  25  A.  S.  R.  299,  13  hJLA.  643,  22  Atl. 
491;  Packer  v.  Benton,  35  Conn.  343,  95  A.  D.  246, — ^holding  that  a  promise  to 
pay  the  debt  of  a  third  person  by  one  not  before  liable  is  within  the  statute  where 
there  was  an  agreement  for  the  discharge  of  the  debtor  though  otherwise  in  the 
absence  of  such  agreement;  Harrington  v.  Rich,  6  Vt.  666,  holding  the  verbal 
promise  of  an  administrator  to  pay  a  debt  of  his  intestate  if  certain  arbitrators 
should  adjudge  it  to  be  due  is  void. 

Cited  in  reference  note  in  13  A.  D.  713,  on  validity  and  effect  of  parol  promise 
to  pay  another's  debt. 

Cited  in  notes  in  42  A.  S.  R.  191,  on  promises  of  indemnity  within  statute  of 
frauds;  23  A.  D.  155,  on  parol  promise  to  pay  debt  of  another;  2  A.  D.  118,  on 
applicability  of  statute  of  frauds  to  promise  to  answer  for  another's  tort; 
95  A.  D.  251,  as  to  what  promises  to  answer  for  third  person's  debt  are  within 
statute  of  frauds  and  what  are  not. 

2  AM.  DEC.  lit,  AUSTIN  v.  BURBANK,  S  DAY,  474. 
Mortgage  as  Incident  of  debt. 

Cited  in  Bulkley  v.  Chapman,  9  Conn.  5,  holding  that  the  assignment  of  a  deed 
of  mort|^ge  is  ineffectual  imless  the  debt  is  also  assigned. 

Cited  in  reference  note  in  49  A.  D.  544,  on  effect  of  assignment  of  mortgage 
debt  as  assignment  of  the  security. 

Cited  in  note  in  45  A.  D.  277,  on  assignment  of  debt  as  assignment  of  mortgage 
securing  it. 

2  AM.  DEC.  121,  liEWIS  v.  HAWLET,  2  DAY,  495. 
Words  actionable  per  se. 

Cited  in  reference  notes  in  1  A.  D.  449;  12  A.  D.  46;  24  A.  D.  104,— on  words 
actionable  per  se. 

Injurious  to  office  or  business. 

Cited  in  Darling  v.  Clement,  69  Vt.  292,  37  Atl.  779;  Simons  v.  Bumham,  102 
Mich.  189,  60  N.  W.  476;  Gaither  v.  Advertiser  Co.  102  Ala.  458,  14  So.  788,— 
holding  that  words  are  actionable  which  directly  tend  to  prejudice  anyone  in 
his  office,  profession,  trade,  or  business  in  any  lawful  employment  without  an 
averment  of  special  damage. 

Cited  in  reference  notes  in  43  A.  D.  670,  on  slander  of  one  in  office  or  bosiness; 
44  A.  D.  Ill,  on  actionability  of  words  affecting  one's  business  or  profession; 
34  A.  D.  586,  on  slanderous  words  affecting  one's  business  character. 

Cited  in  notes  in  116  A.  S.  R.  8l7,  on  words  imputing  want  of  credit,  insol- 
vency, or  failure  to  pay  debts  as  libelous  per  ee;  5  L.R.A.  643,  on  imputation 
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of  insolTency  or  wmnt  of  credit  in  trade  or  profession  as  libel;  4  LJRJL(N.S.) 
975,  OB  oral  charge  of  insolvency  against  merchant  as  slander. 

t  AM.  J>1BX).  119,  STATE  t.  WOODRUFF,  1  DAY,  504. 
Dfscharge  of  Jury  as  Jec^pardy. 

Cited  in  State  t.  Lee,  65  Cocn.  265,  48  A.  S.  R.  202,  27  L.RJL  498,  30  AtL 
1110,  to  the  point  that  in  case  of  a  discharge  of  a  jury  for  inability  to  agree  there 
is  no  putting  in  jeopardy;  State  ▼.  Benham,  7  Conn.  414,  to  the  same  effect  where 
the  discharge  was  without  the  consent  of  the  prisoner. 

Cited  in  reference  notes  in  41  A.  D.  313,  on  separation  or  discharge  of  jury  in 
criminal  case  before  conviction ;  33  A.  D.  96,  on  right  of  prisoner  to  release  on  dis- 
missal of  jury  impaneled  to  try  case. 

Cited  in  note  in  21  L.  ed.  U.  S.  873,  on  what  constitutes  former  jeopardy. 
Power  to  discharge  jury  In  criminal  case. 

Cited  in  note  in  11  L.R^.(N.S.)  178,  on  how  long  a  jury  will  be  permitted  to 
deliberate  before  ordering  a  mistrial  in  a  criminal  case. 

Distinguished  in  Com.  r.  Cook,  6  Serg.  k  R.  577,  9  A.  D.  465,  holding  that 
the  court  has  no  power  to  discharge  a  jury  in  a  capital  case  without  the  consent 
of  the  accused  except  in  cases  of  absolute  necessi^. 
—  Ground  for  dlsdiarge. 

Cited  in  Cunningham  y.  Fair  Haven  &  W.  R.  Co.  72  Conn.  244,  43  Atl.  1047, 
holding  that  unlawful  acts  by  a  party  to  a  suit  or  with  his  connivance  intended 
to  and  adopted  to  improperly  influence  a  jury  are  a  just  cause  of  dismissal. 

Cited  in  note  in  12  A.  D.  547,  <m  disagreement  of  jury  as  ground  for  discharge. 
Constitutional  right  to  vote. 

Cited  in  Zitske  v.  Grohn,  128  Wis.  159,  107  N.  W.  20  (dissenting  opinion),  on 
validity  of  acts  imposing  special  qualifications  on  electors  at  local  elections. 

%  AM.  DEO.   196,  CRUGER  v.  ARMSTRONG,  S  JOHNS.  CAS.   5. 
Checks  as  bills  of  exchange. 

Cited  in  Douglass  v.  Wilkeson,  6  Wend.  637 ;  Bank  of  Springfield  v.  First  Nat. 
Bank,  30  Mo.  App.  271;  Case  v.  Morris,  31  Pa.  100;  Clark  v.  National  Metro- 
politan Bank,  2  MacArth.  249;  Mclntyre  v.  Kennedy,  29  Pa.  448;  Case  v.  Morris, 
t  Fhila.  307,  14  Phila.  Leg.  Int.  220;  Barker  v.  Anderson,  21  Wend.  372,— on  the 
similarity  between  checks  and  bills  of  exchange;  Risley  v.  Phoenix  Bank,  11  Hun, 
484,  to  show  that  a  check  is  a  bill  of  exchange;  Bailey  v.  South  Western  R. 
Bank,  11  Fla.  266;  Jacks  v.  Darrin,  1  Abb.  Pr.  149,  3  K  D.  Smith,  548,— holding 
that  a  dieck  is  a  bill  of  exchange  and  governed  by  the  same  rules;  Moses  v. 
Franklin  Bank,  34  Md.  574,  holding  that  a  check  is  a  species  of  bill  of  exchange 
sobject  to  protest  for  nonpayment;  Re  Brown,  2  Story,  502,  Fed.  Cas.  No.  1,985, 
holding  checks  and  bills  of  exchange  similar  but  not  identical;  Griffith  v.  Reed, 
21  Woid.  502,  34  A.  D.  267,  on  the  nature  and  office  of  a  bill  of  exchange ;  Chap- 
man V.  White,  6  N.  Y.  412,  57  A.  D.  464  (dissenting  opinion),  on  distinction  be- 
tween checks  and  bills  of  exchange;  Arents  v.  Com.  18  Gratt.  750  (dissenting 
opinion),  on  interest  coupons  as  bills  of  exchange. 

Cited  in  reference  notes  in  45  A.  D.  184,  on  checks  as  inland  bills;  61  A.  D. 
435,  on  efaedc  as  bill  of  exchange;  57  A.  D.  466,  on  bow  far  checks  are  regarded  as 
bills  of  exchange;  64  A.  D.  296,  on  rules  applicable  to  inland  bills  governing  in 
ease  of  dieeks. 

Cited  in  note  in  27  A.  D.  197,  on  resemblance  between  drawing  on  bank  and  on 
MividnaL 
Assumpsit  by  bolder  of  bill  or  check. 

Cited  m  Penn  v.  Flack,  3  Gill  k  J.  369;  Eagle  Bank  v.  Smith,  5  Conn.  71,  13 
A  D.  37, — ^holding  that  an  action  for  money  had  and  received  may  be  maintained 
Am.  Dec  VoL  I.— 9. 
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by  an  indorsee  against  the  maker  of  a  note;  Fraser  t.  Carpenter,  2  McLean,  235, 
Fed.  Cas.  No.  6,069,  holding  check  admissible  in  an  action  by  indorsee  against 
maker  under  money  counts ;  Neederer  v.  Barber,  Fed.  Cas.  No.  10,079,  holding  same 
as  to  a  foreign  bill  of  exchange;  Purdy  y.  Yermilya,  8  N.  Y.  346;  Hibemia  Say. 
k  L.  Soc.  V.  San  Francisco,  200  U.  S.  310,  60  L.  ed.  495,  26  Sup.  Ct.  Rep.  265; 
Hays  V.  Phelps,  1  Sandf.  64, — on  admissibility  of  checks  and  bills  as  evidence 
under  the  conmion  counts;  Dilworth  y.  Hurst,  1  Phila.  222,  8  Phila.  Leg.  Int.  127, 
holding  a  promissory  note  admissible  as  evidence  under  a  declaration  on  the 
common  counts;  Dowell  y.  Brown,  13  Smedes  k  M.  43,  holding  note  not  indorsed 
inadmissible  in  suit  under  common  counts  by  holder;  Pierce  v.  Crafts,  12  Johns. 
90,  holding  note  payable  to  bearer  admissible  as  evidence  in  an  action  of  assump- 
sit; Porter  v.  Cumings,  7  Wend.  172,  holding  that  a  note  signed  by  one  partner 
with  the  firm  name  is  admissible  against  the  partners  under  the  common  counts; 
Hanna  v.  Pegg,  1  Blackf.  181,  holding  that  where  there  is  privity  of  contract  be- 
tween the  parties,  a  note  is  admissible  as  evidence  in  a  suit  on  the  original  con- 
sideration; Wilson  V.  Qeorge,  10  N.  H.  446,  holding  that  a  promise  to  pay  a 
certain  sum  in  labor  is  not  a  promissory  note  and  is  not  admissible  as  evidence 
in  an  action  for  money  had  and  received;  Hall  y.  Hale,  8  Conn.  336,  holding  that 
a  bona  fide  holder  for  value  can  recover  on  a  note  though  it  had  been  fraudu- 
lently transferred. 

Disapproved  in  Kennedy  v.  Carpenter,  2  Whart.  344,  holding  that  an  accommo- 
dation indorser  could  not  recover  from  the  maker  <m  the  money  counts  but  must 
sue  on  the  note. 
Presmnptlons  as  to  ownership  of  checks  and  bills. 

Cited  in  Foster  v.  Paulk,  41  Me.  426,  holding  that  the  holder  of  a  check  is  prima 
facie  the  owner  of  it;  Potter  v.  Chadsey,  16  Abb.  Pr.  146,  to  the  point  that  a 
holder  of  a  promissory  note  is  presumed  to  be  a  bona  fide  holder;  Morton  v. 
Rogers,  14  Wend.  575,  on  presumption  as  to  bona  fide  holder  of  note  impeached 
for  fraud;  Pipes  v.  Norton,  47  Miss.  61,  on  necessity  of  producing  bill  or  note 
in  action  thereon. 

Cited  in  reference  notes  in  36  A.  D.  126,  on  presumption  of  ownership  of  bill 
or  note  from  possession;  61  A.  D.  330,  on  possession  of  negotiable  instrument  as 
prima  facie  evidence  of  ownership  and  consideration. 

Cited  in  notes  in  26  L.R.A.  568,  on  negotiability  of  check;  62  A.  D.  757,  on 
admissibility  of  note,  bill,  etc.,  under  count  for  money  had  and  received;   25 
A.  D.  611,  on  title  of  transferee  of  stolen  cash,  bank  bills,  checks,  notes  payable 
to  bearer,  and  other  negotiable  instruments. 
Evidence  as  to  consideration  for  bills  and  checks. 

Cited  in  Dunning  v.  Pratt,  4  Duer,  331,  holding  parol  evidence  as  to  consideration 
admissible  against  holder  with  notice;  Norton  v.  Norton,  17  N.  Y.  S.  R.  487, 
1  N.  Y.  Supp.  652,  on  possession  of  note  as  presumptive  evidence  of  consideration 
and  delivery. 

Cited  in  reference  note  in  39  A.  D.  102,  as  to  when  holder  is  required  to  prove 
consideration  given  for  note. 
Duty  to  present  for  payment  bills  and  checks. 

Cited  in  Merchant's  Bank  v.  Spicer,  6  Wend.  443,  holding  due  diligence  neces- 
sary in  presenting  a  check,  but  that  it  need  not  be  on  the  day  on  which  it  is 
drawn;  Qlenn  v.  Noble,  1  Blackf.  104,  holding  an  allegation  of  presentment  of 
check  after  it  was  due,  without  specifying  on  what  day,  good  as  against  a  de- 
murrer; Lockwood  V.  Crawford,  18  Conn.  361,  holding  that  presentment  of  a 
demand  note  must  be  made  within  a  reasonable  time  in  order  to  bind  the  indorser; 
Franklin  v.  Vanderpool,  1  Hall,  78,  holding  presentment  not  necessary  where  maker 
has  no  funds  is  the  bank  at  the  date  of  the  check;  Ansley  v.  Anderson,  35  Ga.  8, 
holding  defendant  not  liable  for  depreciation  in  value  of  notes  in  bank  subject 
to  plaintiff's  order:  Himrins  v.  Morrison.  4  Dana  C£Lv.}   100.  holdins  that  alle- 
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gitwofl  charging  indebtedness  and  liability  against  a  joint  indorser  was  sufficient 
Dotioe  of  protest  and  payment  by  plaintiff. 

Cited  in  reference  notes  in  52  A.  D.  594,  as  to  when  checks  are  to  be  presented ; 
57  A.  D.  622,  on  duty  of  holder  of  chedc  to  due  diligence  in  presenting  and  de- 
manding payment. 

Cited  in  note  in  17  A.  S.  R.  808,  on  duty  of  holder  of  check  in  order  to  render 
drawer  or  indorser  liable. 
Effect  of  nonpresentment  or  delay  In  so  doing. 

Cited  in  Murray  t.  Judah,  6  Cow.  484;  Church  v.  Famham,  1  Sheldon,  393; 
Conrqy  t.  Warren,  1  Johns.  Cas.  269,  2  A.  D.  156,— holding  that  delay  in  pre- 
M*nting  a  check  for  pajonent  does  not  release  drawer,  where  he  suffered  no 
damage  by  the  delay;  Bell  v.  Alexander,  21  Gratt.  1,  holding  that  a  drawer  of  a 
cheek  is  not  discharged  by  delay  in  presentment  except  to  the  extent  of  his  loss 
therefrom;  Tryon  v.  Oxiey,  3  G.  Greene,  289,  holdiug  that  presentment  at  any 
time  before  suit  is  sufficient  unless  the  drawer  was  damaged  by  the  delay;  El  ting 
T.  Brinkerhoff,  2  Hall,  459,  holding  that  a  non-negotiable  order  need  not  be  pre- 
•ented  for  payment  at  any  specified  time. 

Disapproved  in  Hill  v.  Martin,  12  Mart.  (La.)  177,  13  A.  D.  372,  holding  want 
of  damage  no  excuse  for  failure  to  give  notice  to  indorser  of  note. 
—Presumption  as  to  elTect  of  failure  to  present. 

Cited  in  Ransom  y.  Wheeler,  12  Abb.  Pr.  139,  holding  that  to  excuse  nonpre- 
•entment  on  specified  date  holder  must  show  that  drawer  had  no  funds  in  the 
bank  on  that  date;  Gough  t.  Staats,  13  Wend.  549,  holding  that  as  between 
bolder  and  indorser  delay  is  presumed  to  be  prejudicial  and  indorser  is  discharged 
thereby;  Little  y.  Phenix  Bank,  2  Hill,  425,  holding  that  the  burden  of  proving 
that  no  loss  from  the  delay  had  occurred  to  the  drawer,  was  on  the  holder; 
Watt  v.  Gans,  114  Ala.  264,  62  A.  S.  R.  99,  21  So.  1011,  holding  that  damage  to 
drawer  from  delay  of  presentment  is  presumed  but  may  be  rebutted  by  proof  of 
no  loss. 

Check  as  an  appropriation  of  funds  In  hands  of  drawee. 

Cited  in  Finlay  v.  American  Exch.  Bank,  11  How.  Pr.  468,  holding  that  a  check 
is  not  an  assignment  of  the  funds  so  as  to  make  the  drawee  liable  to  the  holder; 
Chapman  v.  White,  6  N.  Y.  412,  57  A.  D.  464  (dissenting  opinion),  on  the  ap- 
propriation of  funds  in  the  hands  of  drawee  by  check;  McLure  v.  Sherman,  70 
Fed.  190,  holding  check  drawn  upon  deposit  sufficient  part  payment  under 
itatote  of  frauds. 

t  AH.  DEC.  ISO,  PATRICK  v.  LUBI4OW,  S  JOHNS.  CAS.  10. 
Meaning  of  words  "at  and  from*'  In  marine  policy. 

Cited  in  Snyder  y.  Atlantic  Mut.  Ins.  Co.  95  N.  Y.  196,  47  A.  R.  29,  holding 
that  a  marine-insurance  policy  at  and  from  a  port  attaches  when  preparation  for 
the  voyage  begins;  Seaman  v.  Loring,  1  Mason,  127,  Fed.  Cas.  No.  12,583,  holding 
construction  of  "at  and  from"  in  marine  policy  to  depend  upon  circumstances; 
Gordon  v.  American  Ins.  Co.  4  Denio,  360,  holding  that  a  policy  upon  freight  did 
not  attach  until  cargo  was  laden  on  board. 

Cited  in  reference  note  in  48  A.  D.  469,  on  construction  of  words  ''at"  and 
"from"  in  policy  of  insurance. 

Cited  in  notes  in  13  £.  R.  C.  619,  on  insurance  "at  and  from"  foreign  port; 
13  £.  R.  C.  691,  on  necessity  that  cargo  be  laden  before  policy  on  freight  attaches. 
I>evlation  by  insured  ressel. 

Cited  in  Riggin  v.  Patapsco  Ins.  Co.  7  Harr.  k  J.  279,  16  A.  D.  302,  holding 
denation  not  justified  for  apprehension  of  danger  unless  supported  by  reasonable 
evidence;  Thatcher  ▼.  MeCulloch,  Olcott,  365,  Fed.  Cas.  No.  13,862,  on  the  ques- 
tion as  to  what  constitutes  deviation. 

Cited  in  reference  notes  in  12  A.  D.  627,  on  effect  of  delay  and  deviation  on  in- 
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Buninoe  policy;  41  A.  D.  601,  on  delay  and  deviation;  39  A.  D.  649,  on  what  consti- 
tutes  deviation. 

Cited  in  notes  in  33  A.  D.  60,  on  effect  of  deviation  of  vessel  from  route;  58 
A.  D.  674,  on  effect  of  policy  of  deviation  due  to  necessity. 
Admissions  by  demnrrer  to  the  evidence. 

Cited  in  People  v.  Cook,  8  N.  Y.  67,  59  A.  D.  451,  holding  that  a  demurrer  to 
the  evidence  admits  every  fact  found  from  the  testimony. 

2  AM.  DEO.  134,  JONES  T.  CASWELL,  t  JOHNS.  CAS.  2t. 
Agreements  to  prevent  competition  at  public  sales. 

Cited  in  Wooton  v.  Hinkle,  20  Mo.  290;  Wheeler  v.  Wheeler,  6  Lans.  355,— 
holding  an  agreement  not  to  compete  at  partition  sale  void  as  being  against 
public  policy;  Brisbane  v.  Adams,  3  N.  Y.  129;  Troup  v.  Wood,  4  Johns.  Ch.  228; 
Brown  v.  Lynch,  1  Paige,  147;  Corrothers  v.  Harris,  23  W.  Va.  177;  Horn  v. 
Star  Foundry  Co.  23  W.  Va.  522;  Loyd  v.  Malone,  23  IlL  43,  74  A.  D.  179; 
Marlatt  v.  Warwick,  19  N.  J.  Eq.  439;  Slingluff  v.  Eckel,  24  Pa.  472;  Thompson 
V.  Davis,  13  Johns.  112, — ^holding  contract  to  prevent  competition  at  execution  sale 
void  as  being  against  public  policy;  De  Baun  v.  Brand,  60  N.  J.  L.  283,  37  Atl. 
726,  holding  the  same  as  to  a  sale  under  mortgage  foreclosure;  People  v. 
Stephens,  71  N.  Y.  527,  holding  the  same  as  to  bids  on  state  contracts;  Dudley 
V.  Odom,  5  S.  C.  N.  S.  131,  22  A.  R.  6,  holding  same  as  to  agreement  between 
bidders  at  bankruptcy  sale;  Re  Blake,  80  C.  C.  A.  167,  150  Fed.  279,  holding  the 
same  as  to  bids  for  deposit  of  county  money;  Piatt  v.  Oliver,  1  McLean,  295,  Fed. 
Cas.  No.  11,114;  Kine  v.  Turner,  27  Or.  356,  41  Pac.  664,— holding  the  same 
as  to  government  lands  sold  at  public  auction;  Dement  v.  Rokker,  126  IlL  174, 
19  N.  E.  33,  to  the  point  that  a  contract  to  prevent  competition  in  bidding  confers 
no  rights  upon  the  parties;  Martin  v.  Evans,  2  Rich.  Eq.  368  (opinion  of  lower 
court),  on  preventing  competition  at  public  sales  as  fraud;  Freeman  v.  Cooper,  14 
Ga.  238,  holding  that  an  agreement  by  purchaser  at  execution  sale  to  reconv^  to 
debtor  at  purchase  price,  is  valid;  Hawley  v.  Cramer,  4  Cow.  717,  Appx.;  James 
V.  Fulcord,  5  Tex.  512,  55  A.  D.  742,  holding  as  an  exception  to  the  rule  that  a 
combination  of  interests  by  bidders  made  in  good  faith  is  valid;  Piatt  v.  Oliver, 
2  McLean,  267,  Fed.  Cas.  No.  11,115,  holding  that  at  a  sale  of  public  lands,  bidders 
may  combine  to  purchase  for  their  joint  interest;  Myers  v.  Dorman,  34  Hun,  115, 
holding  agreement  to  join  in  a  bid  at  sheriff's  sale  valid  where  no  fraudulent 
intent  was  shown. 

Cited  in  reference  notes  in  33  A.  D.  563,  as  to  when  auction  sale  is  fraudulent; 
55  A.  D.  756,  as  to  when  agreements  to  unite  in  bid  at  auction  sale  are  valid; 
61  A.  D.  350,  on  invalidity  of  agreement  to  prevent  competition  at  execution  sales; 
55  A.  D.  755;  70  A.  S.  R.  877,— on  invalidity  of  agreement  for  checking  or  stifling 
bids  at  judicial  sale;  20  A.  D.  229,  on  combination  to  prevent  bidding  at  public 
sale;  44  A.  D.  731,  on  combinations  and  agreements  to  prevent  competition  at 
public  auction. 

Cited  in  notes  in  96  A.  D.  270,  on  effect  of  combinations  tending  to  stifle  com- 
petition at  auctions;  20  L.R.A.  545,  546,  548,  on  effect  of  preventing  or  checking 
bids  on  validity  of  safe  at  auction. 

Distinguished  in  Martin  v.  Evans,  2  Rich.  Eq.  368  (dissenting  opiniim),  on 
agreements  not  to  bid  as  prima  facie  evidence  of  fraud. 

Limited  in  Hopkins  v.  Ensign,  122  N.  Y.  144,  9  LJLA.  731,  25  N.  E.  306,  hold- 
ing agreement  not  to  bid  in  judicial  sale  valid  in  the  absence  of  fraudulent  intent; 
Kearney  v.  Taylor,  15  How.  494,  14  L.  ed.  787 ;  Phippen  v.  Stickney,  3  Met  384, 
holding  that  an  agreement  to  allow  one  bidder  to  purchase  for  the  benefit  of  a 
number,  if  made  for  an  honest  purpose,  is  valid. 
*  Suppression  of  bidding  as  fraud. 

Cited  in  Barrett  v.  Bath  Paper  Co.  13  S.  C.  128,  holding  that  any  act  intended 
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to  prerent  oompetitioii  among  bidders  at  sale  is  fraud  and  vitiates  the  sale; 
FinlayBon  ▼.  Lipscomb,  16  Fla.  751,  to  the  point  that  any  act  which  tends  to 
prerent  fair  competition  at  execution  sale  is  a  fraud  upon  the  debtor;  Spencer 
T.  Giampion,  13  Conn.  11,  holding  interference  by  creditor  at  public  sale,  pre- 
senting competition,  renders  sale  fraudulent;  Bunts  y.  Cole,  7  Blackf.  265,  41 
A  D.  226,  holding  that  the  discouraging  of  bidders  at  execution  sale  by  threats 
was  fraud ;  People  ▼.  Lord,  6  Hun,  390,  holding  a  party  to  an  agreement  to  prevent 
competition  for  a  public  contract,  liable  for  damages  resulting  therefrom. 

Cited  in  reference  note  in  57  A.  D.  598,  on  agreement  preventing  competition  at 
auction  sale  as  fraud  on  vendor. 
ContTBcis  against  public  policy. 

Cited  in  Horn  v.  Star  Foundry  Co.  23  W.  Va.  522,  holding  that  where  party 
buys  land  and  vendor  suggests  that  contract  of  sale  and  conveyance  be  made  in 
name  of  third  party  knowing  nothing  about  transaction  to  delay  and  defraud 
creditors  such  contract  is  fraudulent  and  against  public  policy;  Bach  v.  Smith, 
2  Wash.  Terr.  145,  3  Pac  831,  to  the  point  that  an  agreement  for  sale  of  in- 
todeating  liquors  by  a  person  not  licensed  is  against  public  policy  and  void,  be- 
cause tending  to  decrease  revenue;  Santa  Clara  Valley  Milk  &  Lumber  Co.  v. 
Hayes,  76  Cal.  387,  9  A.  S.  R.  211,  18  Pac.  391,  holding  contract  between  lumber 
dealers  to  prevent  competition  and  keep  up  price  void  because  against  public 
poUcy;  Brooks  v.  Cooper,  50  N.  J.  Eq.  761,  35  A.  S.  R.  793,  21  L.R.A.  617, 
26  AtL  978,  holding  agreement  between  newspapers  as  to  publication  of  laws 
was  void  where  statute  provided  for  publication  in  newspaper  having  largest 
circulation;  Trist  v.  Child  (Burke  v.  Child)  21  Wall.  441,  22  L.  ed.  623,  holding 
a  contract  for  lobbying  to  be  against  public  policy  and  void. 

Cited  in  reference  notes  in  40  A.  D.  524,  on  contracts  deemed  void  as  against 
public  policy;  18  A.  D.  403,  on  validity  of  contract  prohibited  by  statute. 

Cited  in  note  in  12  L.R.A.  120,  as  to  what  contracts  are  not  binding  on  makers. 
Waiver  of  rlgrht  to  bid  at  sale  as  consideration. 

Cited  in  Merchants  Ins.  Co.  v.  Addison,  0  Rob.  (La.)  486,  holding  waiver  of 
right  to  bid  not  good  consideration  to  support  a  contract;  Gulick  v.  Ward,  10 
K.  J.  L.  87,  18  A.  D.  389,  holding  that  refraining  from  bidding  on  a  mail-carry- 
ing contract  is  not  good  consideration  to  sustain  a  promise  to  pay  therefor; 
Hopkins  V.  Ensign,  122  N.  Y.  144,  9  LJUl.  731,  25  N.  E.  306,  holding  that 
•greement  not  to  bid  is  valuable  consideration  to  support  a  contract. 
Defenses  against  Indorsee  with  notice. 

Cited  in  Comstock  v.  Hoag,  5  Wend.  600,  holding  past-due  note  transferred  by 
tgent  subject  to  defenses. 

Cited  in  notes  in  46  LJI.A.  765,  on  illegal  consideration  as  defense  to  negotiable 
paper  transferred  after  maturity;  46  L.R.A.  761,  on  defense  of  want  or  failure  of 
consideration  for  negotiable  paper  transferred  after  maturity. 

t  AM.  DBC.  1S9,  ABBOTT  T.  SBBOR,  S  JOHNS.  OAS.  St. 

Insurance  on  profits. 

Cited  in  Alaop  v.  Commercial  Ins.  Co.  1  Sumn.  451,  Fed.  Cas.  No.  262,  holding 
▼lined  policies  on  profits  on  merchandise  on  board  vessel  valid;  Canada  Sugar 
Rcf.  Co.  V.  Insurance  Co.  of  N.  A.  175  U.  S.  609,  44  L.  ed.  292,  20  Sup.  Ct.  Rep. 
239  (reversing  82  Fed.  757),  holding  that  where  cargo  was  lost  insured  could 
recover  full  amount  of  profits  as  valued  in  the  policy;  Buffalo  Elevating  Co.  v. 
l^nissian  Nat  Ins.  Co.  64  App.  Div.  182,  71  N.  Y.  Supp.  918,  holding  that  an  in- 
VQTince  on  "the  use  and  occupancy"  at  a  specified  sum  is  a  valued  policy  and  does 
iiot  depend  on  profits;  Miller  v.  Eagle  Life  &  Health  Ins.  Co.  2  E.  D.  Smith,  268, 
to  the  point  that  profits  are  not  included  in  an  insurance  policy  unless  expressly 
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Cited  in  note  in  13  E.  R.  C.  313,  on  insurability  of  oommiasions  or  expected 
profits. 
Total  loss. 

Cited  in  reference  notes  in  22  A.  D.  141,  36  A.  D.  243;  59  A.  8.  R.  814,— on 
what  constitutes  a  total  loss  under  marine  policy. 

Cited  in  note  in  22  L.  ed.  U.  S.  217,  on  what  is  a  total  loss  within  marine  in- 
surance policy. 
Admiralty  surrey  as  evidence. 

Cited  in  Howard  v.  Orient  Mut.  Ins.  Co.  2  Robt.  539 ;  Saltus  v.  Commercial  Ins. 
Co.  10  Johns.  487;  The  Director,  34  Fed.  57;  Murray  v.  Great  Western  Ins.  Co. 
39  Hun,  581;  Hall  v.  Franklin  Ins.  Co.  9  Pick.  466, — ^holding  admiralty  survey 
as  to  condition  of  vessel  not  admissible  as  evidence  for  plaintiffs  in  suit  on  in- 
surance policy. 
Purchase  of  abandoned  vessel  as  waiver  of  abandonment. 

Cited  in  Ogden  v.  New  York  F.  Ins.  Co.  10  Johns.  177,  holding  that  purchase  of 
vessel  after  abandonment  by  insured  changes  total  to  partial  loss;   Church   v. 
Marine  Ins.  Co.  1  Mason,  341,  Fed.  Cas.  No.  2,711,  on  right  of  master  to  purchase 
stranded  vessel  sold  under  his  direction. 
Ground  for  new  trial. 

Cited  in  Tide  Water  Canal  Co.  v.  Archer,  9  Gill  &,  J.  479,  Appx.,  granting 
new  trial  because  of  uncertainty  whether  justice  had  been  done  by  jury  in  eminent 
domain  proceedings. 

2  AM.  DEC.  144,  DUSENBVRY  T.  ELLIS,  S  JOHNS.  CAS.  70. 
Liability  on  agents'  contracts. 

Cited  in  reference  note  in  6  A.  D.  161,  on  principars  liability  on  agent's  con- 
tracts. 

Cited  in  note  in  27  L.  ed.  U.  S.  904,  on  conclusiveness  on  undisclosed  principal 
of  note  or  bill  of  agent  signed  or  drawn  in  agent's  own  name. 
'Personal  liability  of  agent. 

Cited  in  McCormick  v.  Seeberger,  73  111.  App.  87,  holding  agent  liable  upon  a 
lease  signed  as  agent  for  a  bank  not  authorized  to  do  business ;  Rollins  v.  Phelps, 
5  Minn.  463,  Gil.  373,  holding  contract  signed  by  agent  of  undisclosed  principal 
binding  upon  agent;  Brown  v.  Johnson,  12  Smedes  &  M.  398,  51  A.  D.  118,  holding 
purchase  of  state  land  at  sale  by  unauthorized  agent  void  as  to  principal  but  en- 
forceable as  to  agent;  Edings  v.  Brown,  1  Rich.  L.  255,  holding  agent  liable  upon 
warranty  in  bill  of  sale  signed  as  trustee  for  a  feme  covert;  Kennedy  v.  Stonehouse, 
13  N.  D.  232,  100  N.  W.  258,  holding  agent  liable  on  unauthorized  contract  for 
sale  of  land;  Dung  v.  Parker,  52  N.  Y.  494,  holding  agent  not  liable  on  contract 
void  as  to  principal  under  statute  of  frauds;  Palmer  v.  Stephens,  1  Denio,  471, 
holding  unauthorized  agent  liable  on  note  signed  by  agent  with  principal's  name  and 
agent's  initials;  Cottrel  v.  Thorn,  3  Johns.  Cas.  544;  Underbill  v.  Gibson,  2  N. 
H.  352,  9  A.  D.  82;  Mott  v.  Hicks,  1  Cow.  513,  13  A.  D.  550;  Newberry  v.  Slafter, 
98  Mich.  468,  57  N.  W.  574,— on  personal  liability  of  agent  upon  contracts  not 
binding  on  principal;  Aven  v.  Beckom,  11  Ga.  1,  holding  an  administrator  per- 
sonally liable  upon  warranty  made  at  administrator's  sale;  Gillaspie  v.  Wesson, 
7  Port.  (Ala.)  454,  31  A.  D.  715,  holding  an  agent  of  the  government  personally 
responsible  for  unauthorized  act  in  purchasing  goods ;  Duncan  v.  Niles,  32  111.  532, 
83  A.  D.  293,  holding  officer  not  liable  on  note  which  was  insufficient  to  bind  the 
county;  Ives  v.  Hulet,  12  Vt.  314,  holding  town  overseer  personally  liable  on  con- 
tract for  the  support  of  a  poor  person,  defective  and  void  as  against  the  town; 
Campbell  v.  Muller,  19  Misc.  189,  43  N.  Y.  Supp.  233,  holding  damages  from  un- 
authorized act  of  agent  is  not  measured  by  the  contract,  but  embraces  all  injury 
from  his  unauthorized  contract;  Preiss  v.  Le  Poidevin,  19  Abb.  N.  C.  123,  holding 
that  person  covenanting  under  an  assumed  name  cannot  be  held  liable  as  agent. 
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bnt  18  held  as  principal  under  name  assumed;  Woodward  y.  Beasley,  2  Tenn.  Ch. 
App.  339,  holding  corporate  officers  and  directors  personally  liable  for  issuing 
notes  of  corporation  before  capital  stock  is  subscribed. 

Cited  in  reference  notes  in  8  A.  D.  148,  on  note  by  unauthorized  agent;  24 
A  D.  66,  as  to  when  agent  is  personally  bound;  11  A.  D.  30,  on  personal  liability 
ot  agents  upon  contracts;  50  A.  D.  793,  on  personal  liability  of  agent  on  contract 
executed  without  authority;  26  A.  D.  524,  on  agent's  liability  in  case  of  contract 
not  under  seal;  7  A.  D.  383,  on  liability  as  maker  of  one  who  signs  note  for  an- 
other without  authority. 

Cited  in  notes  in  12  L.RJ^.  346,  on  responsibility  of  agent  on  his  contract; 
SAD.  145,  on  personal  liability  of  agent  upon  unauthorized  contract;  22  A.  S. 
R.  510,  as  to  whether  agent  failing  to  bind  principal  binds  himself ;  13  A.  D.  563, 
on  effect  of  corporate  agent's  indorsement  or  acceptance  of  negotiable  instrument ; 
17  A.  D.  226,  on  effect  of  executors'  covenants  in  their  conveyances. 

Distinguished  in  Sinclair  v.  Jackson,  8  Cow.  543,  holding  attorney  acting  in  good 
faith  not  liable  on  contract  executed  in  excess  of  his  power ;  Hegeman  v.  Johnson, 
35  Barb.  200,  holding  agent  not  liable  on  an  executory  unauthorized  contract  of 
porchase  at  judicial  sale;  Walker  v.  Bank  of  the  State,  9  N.  Y.  582,  holding  that 
an  acceptance  of  a  bill  of  exchange  by  a  person  as  agent  did  not  render  him  per- 
sonally liable. 

Doubted  in  Noyes  ▼.  Loring,  55  Me.  408,  holding  that  action  on  the  case  for 
deceit  is  the  only  remedy  against  agent  of  town  for  unauthorized  contract;  White 
V.  Madison,  26  N.  Y.  117,  26  How.  Pr.  481,  as  to  holding  unauthorized  agent  liable 
on  contract  as  principal. 

Criticized  in  Sheffield  v.  Ladue,  16  Minn.  388,  Gil.  346,  10  A.  R.  145,  holding 
that  an  action  for  damages  is  the  only  remedy  against  agent  for  unauthorized 
contract;  Skinner  v.  Dayton,  19  Johns.  513,  10  A.  D.  286  (dissenting  opinion),  on 
liability  of  agent  for  unauthorized  acts. 

9  AM.  DEC.   145,  RI6GS  T.  DENNISTON,  S  JOHNS.  CAS.   198. 
Libelonsness  of  words  exposing  to  contempt  or  disgrace. 

Cited  in  Steele  v.  Southwick,  9  Johns.  214,  holding  that  words  published  mali- 
ciously charging  reckless  swearing  are  actionable;  Kerr  v.  Force,  3  Cranch,  C.  C. 
8,  Fed.  Cas.  No.  7,730,  holding  the  same  of  a  charge  of  "altering"  certain  papers ; 
Cooper  V.  Greeley,  1  Denio,  347,  holding  that  a  publication  charging  that  a  person 
is  in  bad  repute  where  known,  is  libelous. 
—  Words  published  concerning  one  In  his  profession  or  business. 

Cited  in  Triggs  v.  Sun  Printing  &  Pub.  Asso.  179  N.  Y.  144,  103  A.  S.  R. 
841,  66  LJLA.  612,  71  N.  E.  739,  holding  that  a  false  statement  written  and  pub- 
lished concerning  an  author  exposed  him  to  public  hatred,  contempt,  scorn,  or 
■hame,  per  se;  Barron  v.  Smith,  19  S.  D.  50,  101  N.  W.  1105,  holding 
that  a  charge  that  officers  of  a  miners'  union  were  bribed  to  purchase  a  piano  was 
libelous  per  se;  Mains  v.  Whiting,  87  Mich.  172,  49  N.  W.  559,  holding  that  par- 
ticular  words  spoken  of  plaintiff  as  an  attorney  were  actionable  per  se;  Byrnes 
▼.  Mathews,  12  N.  Y.  S.  R.  74,  holding  the  same  of  a  publication  that  a  detective 
did  dirty  work. 

Cited  in  reference  notes  in  76  A.  D.  282,  as  to  when  publications  concerning 
public  officers  are  libelous ;  37  A.  D.  36,  on  libel  by  publications  concerning  public 
officials. 
Jastiflcatlon  for  libel  or  slander. 

Cited  in  note  in  21  LJLA.  506,  on  truth  as  justification  to  libel  or  slander 
charge. 
I^Tileged  communications  to  attorney. 

Cited  in  Mowell  v.  Van  Buren,  77  Hun,  569,  28  N.  Y.  Supp.  1036,  holding  that 
casual  remarks  by  client  not  relating  to  matters  in  which  attorney  is  employed. 
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are  not  privileged;  Jeanet  ▼.  Fridenberg,  3  Clmric  (Pa.)  199,  holdiag  an  attorn^ 
Bimimoiied  aa  garnishee  not  privileged  from  disclosing  if  he  had  received  money 
from  his  client  for  payment  to  creditors. 

Cited  in  reference  note  in  6  A.  D.  618,  on  what  secrets  attorney  is  bound  to  keep. 

Cited  in  notes  in  25  A.  D.  420,  on  eonfidential  communications  to  counsel;  06 
A.  S.  R.  217,  218,  on  privileged  eonmiunications  to  attorney. 
Partial  pleas  and  demurrers. 

Cited  in  Slocum  v.  Despard,  8  Wend.  616;  Sterling  v.  Sherwood,  20  Johna. 
204, — ^holding  that  demurrer  to  plea  answering  part  only  of  matters  charged  in 
declaration  does  not  discontinue  the  suit;  State  v.  Bumham,  9  N.  H.  34,  31  A. 
D.  217,  holding  that  justification  in  a  suit  for  a  libel  must  cover  the  whole  matter 
charged;  Flemming  v.  Hoboken,  40  N.  J.  L.  270,  holding  that  a  plea  which  pur- 
ports to  answer  only  part  of  the  declaration  by  denial  is  good  against  a  motion  to 
strike  out;  Johnson  v.  Brown,  13  W.  Va.  71,  holding  that  where  part  of  declara- 
tion is  sufficiently  set  forth  it  should  be  met  with  a  plea  as  to  those  parts  and 
demurrer  as  to  the  rest;  Root  v.  Woodruff,  6  Hill,  418,  on  the  rule  that  plaintiff 
may  demur  to  a  plea  which  fails  to  answer  the  whole  declaration  without  disetm- 
tinuing  the  action;  Warren  v.  Nezsen,  4  111.  38,  holding  that  where  a  plea  answers 
only  part  of  declaration,  and  plaintiff  replies  or  demurs,  the  action  is  discon- 
tinued; Ames  V.  Hazard,  6  R.  I.  336,  holding  that  where  libelous  matter  is  all 
charged  in  one  count,  a  plea  justifying  in  part  will  be  overruled  on  demurrer; 
Young  V.  Fentress,  10  Humph.  161,  holding  that  where  in  an  action  upon  a  note 
a  plea  of  payment  of  part  was  made  judgment  by  default  should  have  been  en- 
tered as  to  the  rest. 

2  AM.  DBC.   149,  WIIiKIE  T.  ROOSGVEIiT,  t  JOHNS.  OAS.  106. 
Successive  new  trials  where  same  verdict  is  returned  each  time. 

Cited  in  Baker  v.  Lewis,  1  Pittsb.  382,  granting  a  new  trial  after  two  con- 
curring verdicts  because  against  the  law;  Jourdan  v.  Reed,  1  Iowa,  135,  holding 
that  third  trial  should  be  granted  where  jury  had  rendered  two  concurring  verdicts 
clearly  against  the  evidence;  Fearing  v.  De  Wolf,  3  Woodb.  &  M.  186,  Fed.  Caa. 
No.  4,711,  holding  that  a  jury  verdict  will  not  be  set  aside  because  the  evidence 
seemingly  preponderates  against  it,  nor  because  another  jury  on  similar  evidence 
found  the  other  way;  Williams  v.  Delaware,  L.  &  W.  R.  Co.  53  App.  Div.  648, 
6(t  N.  Y.  Supp.  1148,  on  right  of  court  to  grant  new  trial  an  unlimited  number 
of  times;  McCann  v.  New  York  A  Q.  C.  R.  Co.  73  App.  Div.  305,  76  N.  Y.  Supp. 
684,  holding  that  where  four  juries  had  found  for  plaintiff  the  court  erred  in 
setting  aside  the  verdict  because  against  the  weight  of  the  evidence. 

Cited  in  reference  note  in  73  A.  S.  R.  833,  on  disregarding  instructions  as  ground 
for  second  new  trial. 

Cited  in  note  in  4  A.  D.  463,  on  propriety  of  granting  new  trial  after  two  con- 
curring verdicts. 
Effect  of  usury  on  bill  or  note. 

Cited  in  Brewster  v.  Lyndes,  2  Miles  (Pa.)  186,  holding  a  bill  or  note  void,  under 
laws  of  New  York,  where  the  consideration  between  original  or  subsequent  parties 
is  usurious;  Bailey  v.  Lumpkin,  1  Ga.  392,  holding  usury  in  inception  of  note 
taints  all  renewals. 

Cited  in  reference  notes  in  10  A.  D.  54,  on  usurious  contracts;  5  A.  D.  542, 
on  invalidity  of  note  for  usurious  consideration;  32  A.  D.  718,  as  to  when  usury 
is  available  as  a  defense ;  8  A.  D.  93,  on  usury  tainting  substituted  security. 

Cited  in  notes  in  55  A.  D.  398,  on  defense  of  usury;  62  A.  D.  118,  on  validity 
of  negotiable  paper  as  affected  by  subsequent  sale  <m  usurious  consideration. 
^As  to  bona  fide  holders  of  bills  or  notes. 

ated  in  Ward  v.  Sugg,  113  N.  C.  489,  24  LJLA.  280,  18  S.  E.  717;  Baikgr  T. 
Lumpkin,  1  Ga.  392, — holding  usurious  contract  void  as  to  entire  interest 
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in  hands  of  bona  fide  holder  without  notice;  Bridge  ▼.  Hubbard,  16  Mass.  96,  8 
A.  D.  86,  holding  note  given  as  additional  security  for  usurious  note  void  for 
usury,  even  in  hands  of  bona  fide  holder  without  notice;  Metcalf  v.  Watkyns,  1 
Port.  (Ala.)  67,  holding  same  as  to  accommodation  paper;  Munn  v.  Commission 
Co.  16  Johns.  44,  8  A.  D.  219;  Market  Bank  v.  Smith,  Fed.  Cas.  No.  9,090,— holding 
tliat  accommodation  indorsers  for  corporations  may  object  to  the  payment  of  the 
note  for  usury. 

Cited  in  reference  notes  in  6  A.  D.  102,  on  validity  of  usurious  note  in  hands  of 
subsequent  innocent  transferees;  60  A.  S.  XL  866,  on  effect  of  usury  on  rights  of 
bona  fide  holders  of  negotiable  instruments;  11  A.  D.  640,  on  effect  of  usurious  note 
in  hands  of  subsequent  bona  fide  holders. 

Cited  in  note  in  2  A.  D.  156,  on  validity  in  hands  of  bona  fide  holder  of  note 
giyen  for  usurious  contract. 
ExoeflfilTe  or  fictitious  discount  as  usury. 

Cited  in  Campbell  v.  Nichols,  33  N.  J.  L.  81,  holding  that  a  purchase  of  a  note 
in  hands  of  maker  for  less  than  the  face  of  the  note,  is  usury  unless  disaffirmed 
sad  only  actual  money  and  interest  is  collected;  Dews  v.  Eastham,  2  Yerg.  463; 
Claflin  V.  Boorum,  122  N.  Y.  386,  26  N.  E.  360;  Flemming  v.  Mulligan,  2  McCord, 
L.  173,  13  A.  D.  707, — ^holding  an  accommodation  note  discounted  at  illegal  rate 
of  interest  is  void  for  usury,  both  as  to  maker  and  indorser. 

Cited  in  reference  notes  in  8  A.  D.  224,  on  discounting  bills  at  more  than  legal 
rate  of  interest;  11  A.  D.  779,  on  exchange  of  notes  for  purpose  of  raising  money 
at  unlawful  interest  as  usurious  transaction. 

Cited  in  note  in  7  A.  D.  264,  on  sale  of  note  at  discount  greater  than  legal  rate 
of  interest  as  usurious. 
InvaUdltiea  affecting  t>ona  fide  purchasers  of  notes  or  bills. 

Cited  in  Irwin  v.  Marquett,  26  Ind.  App.  383,  84  A.  S.  R.  297,  69  N.  E.  38, 
holding  chedc  for  money  won  at  gaming  void  even  in  hands  of  innocent  party; 
Georgia  R.  &  Bkg.  Co.  v.  Eddlenuin,  38  Ga.  466  (dissenting  opinion),  on  right 
to  recover  on  note  given  for  a  consideration  void  by  statute. 
Pifftles  to  bills  and  notes  as  witnesses. 

Cited  in  Frazer  v.  Carpenter,  2  McLean,  236,  Fed.  Cas.  No.  6,069,  holding  maker 
of  note  competent  witness  to  prove  alterations  in  note  after  it  passed  out  of  his 
possession. 

2  AM.  DEC.  156,  CONROY  v.  WARREIX,  S  JOHNS.  CAS.  259. 
Burden  of  proof  and  presumption  as  to  consideration  of  bill  or  note. 

Cited  in  Hine  v.  Bailey,  16  La.  213,  36  A.  D.  214;  Norris  v.  Badger,  6  Cow. 
449,->holding  that  an  intermediate  indorser  may  sue  on  the  note  without  proving 
consideration  or  indorsement  back  to  him;  Foster  v.  Paulk,  41  Me.  425;  Halsted 
▼.  Lyon,  2  McLean,  226,  Fed.  Cas.  No.  6,968;  Mauran  v.  Lamb,  7  Cow.  174, — 
holding  that  bearer  of  a  check  or  note  payable  to  bearer  need  not  prove  a  con- 
sideration; Vallett  V.  Parker,  6  Wend.  616,  holding  that  where  a  note  had  been 
delivered  in  escrow,  subsequent  holder  must  show  consideration ;  Catlin  v.  Hansen, 
1  Duer,  309;  Woodhull  v.  Holmes,  10  Johns.  231, — holding  that  where  a  note  was 
pnt  in  circulation  by  fraud  the  holder  must  prove  a  consideration ;  Hardy  v.  Ross, 
4  111.  App.  601,  holding  that  the  consideration  for  a  draft  may  be  inquired  into  in 
ui  action  between  drawee  and  drawer;  Canajoharie  Nat.  Bank  v.  Diefendorf,  123 
N.  Y.  191,  10  LJR.A.  676,  26  N.  E.  402;  Vallett  v.  Parker,  6  Wend.  615.— holding 
on  burden  of  proving  valuable  consideration  where  good  faith  of  indorsee  is  put 
in  doubt;  Watte  v.  Costello,  40  111.  App.  307,  on  burden  of  proof  as  to  consider- 
ation for  check;  McGuire  v.  Murphy,  107  App.  Div.  104,  94  N.  Y.  Supp.  1005, 
aasimilating  the  delivery  of  a  savings  bank  pass  book  and  order,  with  check  as 
evidence  of  consideration. 

Cited  in  reference  notes  in  62  A.  D.  686,  on  presumption  of  ownership;  86 
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A.  D.  126,  on  presumption  of  ownership  of  bill  or  note  from  possession;  39  A. 
D.  102,  as  to  when  holder  is  required  to  prove  consideration  given  for  note. 
—As  to  bona  fide  holder  of  note  or  check. 

Cited  in  Wallace  v.  Branch  Bank,  1  Ala.  565;  Rogers  v.  Morton,  12  Wend. 
484, — holding  that  where  note  was  put  in  circulation  by  fraud,  holder  must  prove 
that  he  is  bona  fide  holder  without  notice;  Kelly  v.  Ford,  4  Iowa,  140;  Gilbert 
V.  Duncan,  29  N.  J.  L.  133, — ^holding  that  where  maker  shows  misappropriation  of 
notes,  holder  must  prove  that  he  is  bona  fide  holder  for  value  without  notice; 
Nevitt  V.  Port  Gibson  Bank,  Freem.  Ch.  (Miss.)  438,  holding  that  where  indorse- 
ment was  procured  by  fraud  indorser  is  discharged  unless  holder  showed  that  he 
obtained  the  note  for  value  and  without  notice;  Potter  v.  Chadsey,  16  Abb.  Pr.  146 
(opinion  of  lower  court),  on  presumption  as  to  holder  being  bona  fide  holder; 
Lee  Bank  v.  Satterlee,  17  Abb.  Pr.  6  (opinion  of  lower  court),  on  holder  as  prima 
facie  owner  of  bill;  Paige  v.  Cagwin,  7  Hill,  361,  42  A.  D.  68  (dissenting  opinion), 
on  evidence  as  to  bona  fide  possession  by  holder  of  note;  Morton  v.  Rogers,  14 
Wend.  575,  on  indorsement  of  note  as  prima  facie  evidence  of  consideration. 

Cited  in  note  in  11  A.  S.  R.  323,  on  burden  of  proof  as  to  bona  fide  ownership 
of  negotiable  instrument. 
Right  of  action  on  notes  payable  to  bearer. 

Cited  in  Johnson  v.  Mitchell,  50  Tex.  212,  32  A.  D.  602;  Sibley  v.  Robinson, 
23  Me.  70, — holding  that  possession  of  note  payable  to  bearer  is  presumptive  proof 
of  ownership;  Netterville  v.  Stevens,  2  How.  (Miss.)  642,  holding  that  possession 
is  only  prima  facie  evidence  of  an  interest  in  a  note,  which  may  be  rebutted  by 
evidence;  McHenry  v.  Ridgely,  3  HI.  309,  35  A.  D.  110;  Ogilby  v.  Wallace,  2  Hall, 
593, — holding  that  bearer  of  note  indorsed  in  blank  m<iy  maintain  an  action  on  the 
note  without  proving  his  interest  in  it;  Barlow  v.  Myers,  24  Hun,  286,  holding 
that  an  executor  may  maintain  an  action  in  his  own  name  on  note  indorsed  in 
blank  by  testator;  Gregory  v,  McNealy,  12  Fla.  578;  McCallum  v.  Driggs,  35 
Fla.  277,  17  So.  407;  Wheeler  v.  Toof,  2  Mich.  N.  P.  44;  Pearce  v.  Austin,  4 
Whart.  489,  34  A.  D.  523, — holding  that  an  agent  may  maintain  an  action  in  his 
own  name  on  a  note  indorsed  in  blank;  Comstock  v.  Hoag,  5  Wend.  600,  holding 
that  bearer  of  note  cannot  maintain  action  on  note  payable  to  agent  where  real 
parties  in  interest  have  forbidden  payment. 

Cited  in  reference  note  in  61  A.  D.  330,  on  possession  of  negotiable  instrument 
as  prima  facie  evidence  of  ownership  and  consideration. 

Cited  in  notes  in  26  L.R.A.  570,  on  negotiability  of  check  payable  to  bearer; 
66  L.R.A.  518,  on  sufficiency  of  answers  denying  o^vner8hip  of  plaintiff  in  actions 
by  third  parties  on  negotiable  instruments;  64  L.R.A.  590,  on  who  is  real  party 
in  instrument  in  case  of  transfers  for  collection  and  suit  within  meaning  of 
statutes  defining  the  parties  by  whom  an  action  must  be  brought. 

Disapproved  in  Rock  County  Nat.  Bank  v.  Hollister,  21  Minn.  385,  holding 
under  statutes  that  suit  on  note  indorsed  to  agent  for  collection  could  not  be  main- 
tained in  name  of  agent. 
Presentment  for  payment. 

Cited  in  Beauregard  v.  Knowlton,  156  Mass.  395,  31  N.  E.  389,  holding  that  no 
presentment  was  necessary  where  maker  had  no  funds  in  the  bank  upon  which 
checks  were  drawn;  Harbeck  v.  Craft,  4  Duer,  122;  Siting  v.  Brinkerhoff,  2 
Hall,  495;  Woodin  v.  Frazee,  6  Jones  &  S.  190;  Foster  v.  Paulk,  41  Me.  426; 
Tryon  v.  Oxley,  3  G.  Greene,  289;  Church  v.  Farnham,  1  Sheldon,  393;  Murray 
V.  Judah,  6  Cow.  484, — holding  that  presentment  at  any  time  before  suit  is 
sufficient  as  to  drawer  of  check  unless  he  can  show  damage  from  delay;  Pack  v. 
Thomas,  13  Smedes  &  M.  11,  51  A.  D.  135,  on  failure  of  the  bank  as  the  only  risk 
taken  by  holder  of  check  by  delaying  presentment. 

Cited  in  reference  notes  in  43  A.  D.  170,  on  necessity  for  presentment  of  draft 
for  acceptance;  45  A.  D.  778,  as  to  when  notice  of  dishonor  of  bill  is  excused. 
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—Discharge  by  delay  or  failure  to  present. 

Cited  in  Bell  y.  Alexander,  21  Gratt.  1,  holding  that  neglect  in  presentment  of 
check  relieyes  drawer  only  to  the  extent  of  damage  caused  thereby;  Gk)Ugh  v.  Staats, 
13  Wend.  549,  holding  indorser  discharged  by  undue  delay  in  presenting  check 
for  payment;  Little  v.  Phenix  Bank,  2  Hill,  425,  holding  that  where  drawer  sus- 
tained loss  from  ten  months'  delay  in  presenting  check  for  payment,  he  was  dis- 
charged from  liability;  Daniels  v.  Kyle,  5  Ga.  245,  holding  that  any  loss  from 
delay  of  presentment  of  check  and  notice  to  drawer  falls  upon  holder;  Shipsey 
T.  Bowery  Nat.  Bank,  4  Jones  k  S.  501,  to  the  point  that  omission  to  present  a 
check  for  payment  is  no  defense  by  drawer;  Bailey  v.  South  Western  Railroad 
Bank,  11  Fla.  266  (dissenting  opinion),  on  rights  of  drawee  and  drawer  as  to 
presentment  and  notice. 

Cited  in  reference  note  in  45  A.  D.  184,  on  necessity  of  diligence  in  presentation 
of  check. 

Cited  in  note  in  53  L.RJ^.  432,  on  necessity  of  loss  to  discharge  of  drawer  by 
^eUj  in  presenting  check  where  drawee  remains  solvent. 
—  Borden  of  prorlng  damage  from  failure  to  present. 

Cited  in  Planters'  Bank  y.  Merritt,  7  Heisk.  177,  holding  that  burden  of  showing 
that  delay  of  presentment  of  check  has  caused  no  danuige  to  drawer  is  on  the 
bolder. 

Necessity  of  stamp  on  che<^. 

ated  in  United  States  v.  Isham,  17  Wall.  496,  21  L.  ed.  728,  holding  that  a 
draft  or  check  drawn  upon  an  individual  is  not  a  bill  of  exchange  under  stamp  act. 
Checks  as  bills  of  exchange. 

Cited  in  Bickford  v.  First  Nat.  Bank,  42  111.  238,  89  A.  D.  436,  holding  checks 
substantially  inland  bills  of  exchange;  Glenn  v.  Noble,  1  Blackf.  104;  Barker 
V.  Anderson,  21  Wend.  372, — holding  that  a  check  is  a  bill  of  exchange  and 
governed  by  the  same  rules  as  to  presentment  and  notice;  Garrettson  v.  North 
Atchison  Bank,  47  Fed.  867,  holding  that  check  is  a  bill  of  exchange  under  Mis- 
aouri  statute  requiring  acceptance  to  be  in  writing ;  Re  Brown,  2  Story,  502,  Fed. 
Cas.  No.  1,985;  Bank  of  Springfield  v.  First  Nat.  Bank,  30  Mo.  App.  271,— on  dis- 
tinction between  checks  and  bills  of  exchange. 

Cited  in  note  in  28  A.  R.  603,  on  distinction  between  check  and  bill  of  exchange. 
Clieck  as  appropriation  of  funds. 

Cited  in  Deener  v.  Brown,  1  MacArth.  350;  Industrial  Trust,  Title  &  Sav.  Co. 
▼.  Weakley,  103  Ala.  458,  49  A.  S.  R.  45,  15  So.  854,— holding  that  drawing  a 
check  presupposes  funds  in  bank  which  are  thereby  appropriated  to  meet  it;  Re 
Smith,  Fed.  Cas.  No.  12,990,  holding  that  a  check  not  presented  for  payment 
was  not  an  appropriation  of  funds  so  as  to  give  priority  over  other  creditors. 
Bona  fide  holders  of  fraudulent  or  stolen  paper. 

Cited  in  Page  ▼.  Green,  8  Conn.  336,  holding  that  a  note  transferred  fraudu- 
^tlj  to  innocent  party  is  binding  on  maker  unless  there  are  circumstances  which 
would  give  notice  of  the  fraud;  Witte  v.  Williams,  8  S.  C.  N.  S.  290,  28  A.  R.  294, 
holding  bills  of  exchange  fraudulently  transferred  valid  in  hands  of  bona  fide 
holder  without  notice;  Matthews  v.  Poythress,  4  Ga.  287,  holding  that  a  note  in 
hands  of  bona  fide  purchaser  for  value  without  notice  is  valid,  though  stolen 
by  previous  indorser;  Cloyes  v.  Cloyes,  36  Hun,  145,  holding  that  no  action  can 
be  maintained  on  check  given  without  consideration,  as  a  present;  Famous  Shoe 
A  Clothing  Co.  v.  Crosswhite,  51  Mo.  App.  55,  holding  that  a  bank  check  is  not  a 
negotiable  instrument  so  as  to  protect  a  bona  fide  holder  of  a  check  obtained  by 
fraud. 

Cited  in  note  in  25  A.  D.  611,  on  title  of  transferee  of  stolen  cash,  bank  bills, 
^becks,  notes  payable  to  bearer,  and  other  negotiable  instruments. 
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1  AM.  DEC.  160,  DENNIS  v.  CUMBONS,  S  JOHNS.  CAS.  197. 
DlBtlnction  between  liquidated  damages  and  penalties. 

Cited  in  Nobles  v.  Bates,  7  Cow.  307,  holding  that  an  agreed  sum  for  breadi  of 
contract  not  to  engage  in  business  within  certain  limits  is  liquidated  damages 
and  not  a  penalty;  Dakin  v,  Williams,  17  Wend.  447,  holding  the  same  as  to  eon- 
tract  not  to  publish  rival  newspaper;  Sun  Printing  &  Pub.  Asso.  v.  Moore,  18S 
U.  S.  642,  46  L.  ed.  366,  22  Sup.  Ct.  Rep.  240;  Esmond  v.  Van  Benschoten,  12 
Barb.  366, — ^holding  that  an  agreed  sum  for  breach  of  contract  is  not  a  penalty,^ 
where  real  damage  is  uncertain  and  the  sum  is  not  unreasonable;  Watt  ▼.  Shep- 
pard,  2  Ala.  425;  Foley  v.  McKecpan,  4  Iowa,  1,  66  A.  D.  107;  Jackson  v.  Baker, 

2  Edw.  Ch.  471, — holding  that  where  several  acts  are  in  one  contract  and  one 
sum  is  specified  for  the  breach,  such  sum  is  a  penalty;  Williams  v.  Green,  14 
Ark.  315,  holding  that  a  sum  specified  in  executory  contract  for  exchange  of  lands 
was  liquidated  damages;  Turitt  Bros.  v.  Caldwell,  2  Minn.  364,  Gil.  257,  74  A.  D. 
764,  holding  that  an  agreement  for  increased  interest  on  note  after  maturity  is  a 
penalty;  Bright  v.  Rowland,  3  How.  (Miss.)  398,  holding  that  an  agreed  sum  for 
breach  of  covenant  in  contract  for  purchase  of  land  was  a  penalty;  Noyes  y.  Phil- 
lips, 60  N.  Y.  408,  16  Abb.  Pr.  N.  S.  405,  on  distinction  between  liquidated  damage* 
and  penalties. 

Cited  in  reference  notes  in  38  A.  D.  138,  on  what  are  liquidated  damages; 
44  A.  D.  300,  on  liquidated  damages  or  penalty;  1  A.  D.  335,  as  to  whether  pro- 
vision is  one  for  liquidated  damages  or  one  for  penalty;  61  A.  D.  721,  as  to  when 
stipulated  sum  is  a  penalty  and  not  liquidated  damages. 

Cited  in  notes  in  30  A.  R.  32,  on  liquidated  damages  and  penalties;  13  L.R.A. 
672,  on  distinction  between  liquidated  damages  and  penalty  in  contract;  10  L.R.A. 
826,  as  to  whether  provision  in  contract  is  for  penalty  or  liquidated  damages; 
108  A.  S.  R.  62,  on  conveyances  of  real  estate  as  contracts  for  liquidated  dam- 
ages. 

2  AM.  DEO.  162,  SMITH  v.  WRIGHT,  1  OAINES,  4S. 

lilabllity  to  general  average  for  loss  or  Jettison  of  deck  load. 

Cited  in  Harris  v.  Moody,  30  N.  Y.  266,  86  A.  D.  375  (affirming  4  Bosw.  210), 
holding  that  it  is  a  general  but  not  an  invariable  rule  that  a  deck  load  is  not 
subject  to  contribution  for  general  average;  Harris  v.  Moody,  4  Bosw.  210; 
Goddefroy  ▼.  Live  Yankee,  HoflTman  Op.  433,  Fed.  Cas.  No.  5,496;  The  William 
Gillum,  2  Low.  Dec.  154,  Fed.  Cas.  No.  17,693, — ^holding  that  goods  stored  on  dock 
according  to  a  usage  are  entitled  to  contribution  in  general  average  in  case  of 
jettison;  Cram  v.  Aiken,  13  Me.  229,  29  A.  D.  503;  Hampton  v.  The  Thaddeus,  4 
Mart.  O.  S.  (La.)  582,  2  Mart.  274, — holding  that  the  owner  of  goods  shipped  on 
deck  is  not  entitled  to  contribution  in  case  of  jettison ;  Wood  v.  Morton,  Fed.  Cas. 
No.  17,962,  holding  that  such  is  the  weight  of  authority;  Taunton  Copper  Co.  t. 
Merchants  Ins.  Co.  22  Pick.  108,  holding  the  general  rule  is  that  a  policy  of  insur- 
ance on  goods  on  board  a  ship  does  not  protect  goods  laden  on  deck  in  the  absenee 
of  express  provisions;  McArthur  v.  Sears,  21  Wend.  190,  holding  that  a  ship  is  not 
liable  for  jettison  of  a  deck  load  on  the  occasion  of  an  excusable  stranding;  Wol- 
cott  V.  Eagle  Ins.  Co.  4  Pick.  429,  holding  that  mules  carried  on  deck  were  not 
cargo;  The  Delaware  (The  Delaware  v.  Oregon  Iron  Co.)  14  Wall.  579,  20  L.  ed. 
779,  holding  that  a  ''dean"  bill  of  lading  requires  that  goods  be  carried  under 
deck  in  the  absence  of  a  usage  to  the  contrary. 

Cited  in  reference  notes  in  30  A.  D.  714,  on  liability  of  marine  policy;  86  A.  IX 
385,  on  right  of  jettisoned  goods  shipped  on  deck  to  benefit  of  general  average; 
37  A.  D.  676,  on  goods  stowed  on  deck  as  subject  of  general  average. 

Cited  in  notes  in  86  A.  D.  500,  as  to  whether  marine  policy  covers  loss  of  goods 
stowed  on  deck  and  jettisoned;  14  E.  R.  C.  383,  on  jettison  of  goods  on  deck  as 
raising  claim  for  general  average. 
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Distinguished  in  GiDett  ▼.  EUiB,  1  IlL  679,  holding  that  the  owner  of  goodi 
stowed  on  the  main  deck  of  a  piopeDer  is  entitled  to  the  benefit  of  the  general 
aTerage  in  case  of  jettison;  Doane  t.  Keating,  12  Leigh,  391,  37  A.  D.  671,  holding 
that  a  coasting  Tessel  which  must  venture  perils  of  the  open  sea  is  not  subject 
to  general  average  for  jettison  of  a  deck  load. 
Liability  of  carrier  for  loss  of  goods  stowed  on  deck. 

Cited  in  Dorsey  t.  Smith,  4  La.  211;  Waring  y.  Morse,  7  Ala.  343,— holding 
carrier  liable  for  goods  stored  on  deck  unless  such  stowage  was  authorized  by 
custom  or  the  consent  of  the  shipper;  Lawrence  t.  Mintum,  17  How.  100,  15  L. 
ed.  58,  holding  that  a  carrier  is  not  liable  for  the  loss  of  goods  stored  on  deck 
with  Uie  consent  of  the  owner  in  the  absence  of  a  custom  to  the  contrary. 
Cnstom  and  usage  as  a  part  of  contract. 

Cited  in  Chubb  ▼.  7,800  Bushels  of  Oats,  Fed.  Cas.  No.  2,709;  United  SUtes 
T.  Arredondo,  6  Pet.  691,  8  L.  ed.  547. — holdinsr  that  a  preneral  ctntoni  is  a 
general  law  and  forms  the  law  of  a  contract  though  at  variance  with  its  terms; 
Sampson  v.  Oazzam,  6  Port  (Ala.)  123,  30  A.  D.  578,  holding  that  all  persons 
engaged  in  a  particular  trade  are  presumed  to  contract  in  reference  to  general 
usages  or  custom  when  proved  to  exist;  Barry  v.  Morse,  3  N.  H.  132,  holding  that 
mercantile  contracts  are  to  be  construed  according  to  usage  or  custom  and  that 
such  evidence  is  admissible  to  explain  a  contract,  when  the  terms  are  ambiguous; 
Morris  V.  Edwards,  1  Ohio,  189  (dissenting  opinion),  on  right  to  explain  contracts 
by  an  established  conunercial  usage;  Allen  v.  Merchants  Bank,  15  Wend.  482, 
holding  the  custom  but  not  the  opinion  of  merchants  admissible  to  ascertain 
meaning  of  a  contract. 

Cited  in  notes  in  3  L.RJk.  860,  on  binding  ^ect  of  custom  and  usage;  8  B.  R.  G. 
304,  on  what  constitutes  a  valid  custom. 
—  Test  of  usage  or  custom. 

Cited  in  Rindskoff  Bros.  v.  Barrett,  14  Iowa,  101,  holding  that  a  good  custom 
must  be  established,  uniform,  general  and  known  to  the  parties  according  to  the 
peculiar  circumstances  of  each  case;  Treadwell  v.  Union  Ins.  Go.  6  Cow.  270; 
Adams  v.  PitUburgh  Ins.  Co.  95  Pa.  348,  40  A.  R.  662,  11  Pittsb.  L.  J.  N.  S. 
269,  38  Phila.  Jjeg,  Int.  140;  Renner  v.  Bank  of  Columbia,  9  Wheat.  581,  6  L.  ed. 
166;  Foye  v.  Leighton,  22  N.  H.  71,  53  A.  D.  231;  Bissell  v.  Ryan,  23  111.  566; 
Snowden  v.  Warder,  3  Rawle,  101, — ^holding  that  a  good  usage  or  custom  must 
have  existed  long  enough  to  have  become  generally  known  and  to  have  warranted 
a  presumption  that  contracts  are  made  in  reference  to  it;  Nelson  v.  Southern  P. 
Co.  15  Utah,  325,  49  Pac  644,  holding  that  a  good  usage  or  custom  must  be  rea- 
sonable, uniform,  certain,  not  contrary  to  law,  and  in  existence  so  long  as  to 
raise  a  presumption  of  knowledge;  Rawson  v.  Holland,  59  N.  Y.  611,  18  A.  R.  394, 
holding  as  a  general  rule  that  a  local  usage  will  not  be  binding  unless  the  party  is 
riiown  to  have  knowledge  of  its  existence;  Davie  v.  Lynch,  1  Tex.  Civ.  App.  Cas. 
(White  k  W.)  381,  holding  that  a  general  custom  in  existence  long  enough  to 
raise  a  presumption  of  knowledge  is  binding  though  not  within  the  knowledge  of 
the  parties;  Martindale  v.  Kansas  City,  St.  J.  k  C.  B.  R.  Co.  60  Mo.  508,  holding 
that  time  is  immaterial  provided  the  usage  is  uniform  and  of  sufficient  existence 
to  raise  the  presumption  that  the  contract  was  made  in  reference  to  it. 
Proof  of  usage. 

Cited  in  Eager  v.  Atlas  Ins.  Go.  14  Pick.  141,  25  A.  D.  363;  Egnew  v. 
Codirane,  2  Head,  320, — holding  that  a  custom  or  u^age  must  be  alleged  or  proved 
Hke  any  other  fact. 

1  AM.  DEC.  164,  HENDERSON  v.  BROWN,  1  CAINES,  92. 
liability  for  erroneous  taxation. 

Cited  in  Foster  v.  Van  Wyck,  2  Abb.  App.  Dec.  167,  4  Abb.  Pr.  N.  S.  469; 
Foster  v.  Van  Wjck,  41  How.  Pr.  43;  Vail  v.  Owen,  19  Barb.  22;  Palmer  T. 
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Lawrence,  6  Lans.  282, — ^holding  that  assessors  are  not  liable  for  an  erroneoua 

assessment  of  a  tax;     Barhyte  v.  Shepherd,  35  N.  Y.  238,  on  the  same  point; 

Easton  y.  Calender,  11  Wend.  90,  holding  trustees  of  schools  not  liable  for  levying 

a  tax  within  their  power;  Wall  v.  Tnimbull,  16  Mich.  228,  holding  that  an  error 

of  a  council  in  allowing  claims  to  be  met  by  taxation  did  not  render  the  members 

liable. 

lilabliUy  of  tax  collectors  for  enforcing  inTalid  tax. 

Cited  in  Westfall  v.  Gere,  3  Lans.  161,  holding  that  a  collector  is  protected  in 
the  execution  of  a  tax  warrant  in  due  form,  though  the  assessment  was  wholly  un- 
authorized; Johnson  v.  Dole,  4  N.  H.  478,  holding  the  collector  justified  when 
there  was  any  authority  to  issue  the  tax  warrant,  otherwise  not;  Cloutman  v. 
Pike,  7  N.  H.  209,  holding  that  a  tax  collector  cannot  justify  distress  unless  he 
shows  that  the  tax  was  legally  granted ;  Suydam  v.  Keyes,  13  Johns.  444,  holding 
the  collector  liable  for  distress  of  goods  of  one  who  was  not  subject  to  the  tax; 
Finch  V.  Cleveland,  10  Barb.  290;  Alexander  v.  Hoyt,  7  Wend.  89,— holding  the 
collector  justified  where  the  error  was  in  the  mode  of  computing  the  assessment. 

Cited  in  reference  note  in  40  A.  D.  156,  on  liability  of  public  officers  for  en- 
forcement and  collection  of  illegal  tax. 

Distinguished  in  Williams  v.  Brace,  5  Conn.  190,  holding  the  collector  liable 
where  the  tax  was  in  part  totally  void;  Bishop  t.  Cone,  3  N.  H.  513,  holding 
that  selectmen  are  not  responsible  for  the  proceedings  of  the  surveyor  of  highways 
in  collecting  taxes. 
liiabllity  as  to  error  in  Judicial  or  discretionary  acts. 

Cited  in  Bumpus  v.  Fisher,  21  Tex.  561,  holding  that  a  complaint  was  for  a 
crime  outside  the  justice's  jurisdiction  so  as  to  make  him  liable  for  the  arrest; 
Lansing  v.  Case,  4  N.  Y.  Leg.  Obs.  221,  holding  an  officer  liable  who  illegally  issued 
a  warrant  whereby  plaintiff  was  arrested. 
Collateral  yalidity  of  official  decisions. 

Cited  in  People  ex  rel.  Case  v.  Collins,  19  Wend.  56,  holding  that  the  decision 
of  highway  commission  on  the  route  of  a  road  though  injudicious  was  not  subject 
to  collateral  attack;  Colton  v.  Beardsley,  38  Barb.  29,  holding  that  the  decision 
of  an  official  board  that  a  vacancy  existed  to  warrant  an  election  was  conclusive 
collaterally;  Jackson  v.  State,  104  Ind.  516,  3  N.  E.  863,  holding  that  acts  of  a 
drainage  board  in  laying  an  assessment  after  it  officially  found  the  jurisdictional 
facts  was  not  collaterally  assailable  for  error;  People  t.  Phoenix  Bank,  4  Bosw. 
363,  holding  that  the  allowance  of  a  claim  by  a  state  board  of  auditors  was 
binding  and  the  state  could  not  recover  the  money  as  paid  by  mistake. 

Cited  in  note  in  11  L.R.A.  156,  on  impeachment  of  judges  for  mere  irregularities 
or  errors. 

Distinguished  in  People  ex  rel.  Atty.  Gen.  ▼.  Scannell,  7  Cal.  432,  holding  that 
refusal  to  act  is  not,   like  action  in  a  matter  of  discretion,  b^ond  judicial 
control. 
What  constitutes  a  Judicial  duty. 

Cited  in  Morris  Twp.  v.  Carey,  27  N.  J.  L.  377,  on  the  judicial  nature  of  an 
action  listing  school  children  for  the  purpose  of  an  apportionment. 

2  AM.  DEC.  17S,  MAGGRATH  t.  CHURCH,  1  CAINES,  196. 
liiability  on  marine  policy  where  loss  is  not  actaally  total. 

Cited  in  De  Peyster  v.  Sun  Mut.  Ins.  Co.  19  N.  Y.  272,  75  A.  D.  831;  Nei1«m 
V.  Columbian  Ins.  Co.  3  Caines,  108;  Saltus  v.  Ocean  Ins.  Co.  14  Johns.  138; 
Morean  v.  United  States  Ins.  Co.  1  Wheat.  219,  4  L.  ed.  75  (affirming  3  Wash. 
C.  C.  256,  Fed.  Cas.  No.  9,064) ;  Gould  v.  Louisiana  Mut.  Ins.  Co.  20  I^  Ann. 
259;  Brooke  v.  Louisiana  Ins.  Co.  5  Mart.  N.  S.  530;  Marcardier  t.  Chesapeake 
Ins.  Co.  8  Cranch,  39,  3  L.  ed.  481 ;  Depeyster  v.  Sun  Mut.  Ins.  Co.  17  Barb.  306, — 
holding  that  there  cannot  be  a  total  recovery  for  a  memorandum  loss  in  ihm 
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abflenoe  of  a  eomplete  destruction;  Bargett  v.  Orient  Mut.  Ins.  Co.  3  Bosw.  386, 
on  the  same  point. 

Cited  in  reference  note  in  35  A.  D.  243,  on  what  constitutes  total  loss. 

Cited  in  note  in  22  L.  ed.  U.  S.  216,  on  what  is  a  total  loss  within  marine  in- 
surance policy. 

Disapproved  in  Wallerstein  v.  Columbian  Ins.  Co.  44  N.  Y.  204,  4  A.  R.  664, 
holding  that  total  loss  of  value  to  the  owner  without  a  total  physical  loss  will 
sustain  a  recovery,  provided  the  right  to  abandon  is  exercised  during  the  contin- 
uance of  the  peril. 
—  What  oonstltntes  a  total  loss  within  a  memorandum  clause. 

Cited  in  Poole  v.  Protection  Ins.  Co.  14  Conn.  47,  holding  that  a  total  loss 
within  the  memorandum  clause  may  be  effected  by  an  arrest  of  the  voyage  so 
that  the  goods  are  incapable  of  reaching  their  destination;  Ackerman  v.  Redfield, 
9  Hun,  378;  Saltus  v.  Ocean  Ins.  Co.  14  Johns.  138, — ^holding  that  there  must  bo 
an  actual  total  loss  and  not  a  merely  technical  one;  Hugg  v.  Augusta  Ins.  & 
Bkg.  Co.  7  How.  595,  12  L.  ed.  834;  Marcardier  v.  Chesapeake  Ins.  Co.  8  Cranch, 
39,  3  L.  ed.  481;  De  Peyster  v.  Sun  Mut.  Ins.  Co.  19  N.  Y.  272,  76  A.  D.  331,— 
holding  that  a  loss  is  not  total  if  any  of  the  articles  remain  in  specie  susceptible 
of  delivery  at  destination;  Carr  v.  Providence  Washington  Ins.  Co.  109  N.  Y.  504, 
17  N.  £.  369,  holding  that  a  vessel  is  not  an  "actual  total  loss,"  if  she  is  afloat 
or  if  it  is  practicable  to  put  her  afloat  if  she  is  capable  of  being  repaired  at  any 
expense. 

Cited  in  reference  note  in  23  A.  S.  R.  818,  on  total  and  partial  loss  as  to  mem- 
orandum articles. 
Subjects  of  ereneral  average. 

Cited  in  Lyon  v.  Alvord,  18  Conn.  66,  holding  that  damage  which  ensues  from 
any  voluntary  sacrifice  for  the  preservation  of  the  whole  interest  is  the  subject  of 
the  general  average;  Gage  v.  Libby,  14  Allen,  261,  holding  that  any  damage 
arising  immediately  from  a  beneficial  voluntary  sacrifice  for  protection  against 
a  conunon  peril  is  a  subject  of  general  average  though  the  property  damaged 
was  perishable;  Mutual  Safety  Ins.  Co.  v.  The  George,  Olcott,  167,  Fed.  Cas. 
No.  9,982,  holding  that  general  average  on  a  loss  by  jettison  is  allotted  on  the 
principle  that  the  property  pays  and  receives  in  contribution  upon  the  basis 
of  loss  and  value  at  the  time  of  the  sacrifice;  Lewis  v.  Williams,  1  Hall,  430, 
holding  that  damage  to  a  cargo  after  having  been  put  in  lighters  in  order  to 
relieve  a  stranded  ship  is  a  subject  of  general  average;  Lee  v.  Grinnell,  6  Duer, 
406,  on  the  point  that  sacrifice  must  have  been  by  human  agency;  May  v.  Dela- 
ware Ins.  Co.  19  Pa.  312,  holding  that  the  wages  and  provisions  of  a  ship  com- 
pelled to  put  into  a  port  to  refit  are  not  a  subject  of  general  average. 

Cited  in  reference  notes  in  22  A.  D.  129,  on  what  are  subjects  of  general 
average;  29  A.  D.  606,  on  what  losses  are  proper  subjects  for  general  average. 

Distinguished  in  Bond  v.  The  Superb,  1  Wall.  Jr.  355,  Fed.  Cas.  No.   1,624, 
holding  that  a  removal  in  a  port  of  necessity  for  the  purpose  of  repairs  of 
perishable  fruit  which  produced  an  incipient  decay  and  total  loss  is  not  a  mat- 
ter of  the  general  average. 
Measure  of  amomit  of  marine  loss. 

Cited  in  Hotchkiss  v.  Commercial  Mut.  Ins.  Co.  1  Robt.  489,  holding  that 
where  part  of  a  memorandum  cargo  was  jettisoned  and  the  remainder  dam- 
aged the  insurer  was  liable  only  for  the  ratable  portion  of  loss  on  the  con- 
tributory value;  Francis  v.  Ocean  Ins.  Co.  6  Cow.  404,  holding  that  the  own- 
er of  an  insured  ship  who  sustained  a  total  loss  by  seizure  is  entitled  to  recover 
an  expenses  fairly  incurred  in  obtaining  a  restoration  of  proceeds  of  sale  upon 
eondemnation. 
Rooorery  of  aTera^e  loss  from  marine  Insurer  In  first  Instance. 

Cited  in  Watson  v.  Marine  Ins.  Co.  7  Johns.  67;  International  Nav.  Co.  t. 
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Atlantie  Mut.  Ins.  Co.  100  Fed.  304,— holding  that  an  insured  can  recover  of 
the  insurer  in  the  first  instance  an  entire  general  average  loss  without  de- 
ducting the  claim  for  contribution;  Lord  v.  Neptune  Ins.  Co.  10  Gray,  109, 
holding  the  same  although  the  policy  provides  that  any  loss  shall  be  paid 
within  sixty  days;  Hanse  y.  New  Orleans  M.  &  F.  Ins.  Co.  10  La.  1,  29  A. 
D.  456,  holding  the  same  where  the  only  property  to  contribute  was  also  in- 
sured by  the  defendants;  Griswold  t.  Union  Mut.  Ins.  Co.  3  Bhitchf.  231,  Fed. 
Cas.  No.  5,840,  on  the  same  point;  Potter  y.  Providence  Washington  Ins.  Co. 

4  Mason,  298,  Fed.  Cas.  No.  11,336;  Pezant  v.  National  Ins.  Co.  16  Wend.  453; 
Greely  v.  Tremont  Ins.  Co.  9  Cush.  415;  Jumel  v.  Marine  Ins.  Co.  7  Johns.  412, 

5  A,  D.  283, — ^holding  that  the  general  rule  of  a  right  to  recover  without  de- 
ducting the  claim  for  contribution  has  no  application  where  one  person  owns 
both  the  cargo  and  the  ship;  Vandenheuvel  v.  United  Ins.  Co.  1  Johns.  400, 
holding  that  the  same  rule  has  no  application  where  the  insured  consents  to 
the  deduction. 

Cited  in  noto  in  14  E.  R.  C.  437,  on  direct  liability  of  insurer  to  insured 
for  value  of  property  sacrificed  for  general  benefit. 

Disapproved  in  Lapslcy  v.  Pleasants,  4  Binn.  502,  holding  that  the  insurer  of 
goods  lost  by  a  general  average  sacrifice  is  entitled  to  deduct  the  owner's  claim 
for  contribution  under  the  general  average. 
Deviation  as  cause  of  loss. 

Cited  in  reference  note  in  75  A.  D.  333,  on  deviation  within  marine  insur- 
ance policy. 

1  AM.  DEO.  180,  BARNEWAIili  ▼.  CHURCH,  1  CAINES,  217. 
Materiality  of  nondisclosure  as  affecting  marine  risk. 

Cited  in  Le  Roy  v.  United  Ins.  Co.  7  Johns.  342,  holding  that  it  is  alvrays 
open  to  inquiry  how  far  the  want  of  disclosure  of  a  paper,  though  with  a  false 
intention  was  material  to  the  risk;  New  York  Firemen  Ins.  Co.  v.  Walden,  12 
Johns.  513,  7  A.  D.  340,  holding  that  the  materiality  of  matter  which  the  in- 
sured failed  to  disclose  is  always  for  the  jury  to  detormine. 
Implied  warranty  of  seaworthiness  in  marine  Insurance. 

Cited  in  Walsh  v.  Washington  M.  Ins.  Co.  32  N.  Y.  427,  holding  that  the 
implied  warranty  of  the  seaworthiness  of  a  ship  is  limited  to  the  beginning 
of  the  voyage;  Deshon  v.  Merchante  Ins.  Co.  11  Met.  109,  holding  that  there 
is  an  implied  warranty  of  seaworthiness,  but  that  the  burden  of  proof  ia  on 
the  insurer  to  show  imseaworthiness. 

Cited  in  reference  notes  in  30  A.  D.  211,  on  seaworthiness  of  vessel;  2  A. 
D.  663;  33  A.  D.  115;  41  A.  D.  601, — on  seaworthiness  as  implied  warranty  in 
all  policies  of  insurance;  58  A.  D.  672,  on  waiver  or  modification  of  warranty 
of  seaworthiness  by  parties  to  insurance;  85  A.  D.  251,  on  seaworthiness  not 
being  at  risk  of  insurer. 

Cited  in  notes  in  33  A.  D.  500,  on  liability  of  insurer  for  loss  occasioned  by 
neglect  to  employ  pilot;  14  E.  R.  C.  67,  on  implied  warranty  of  seaworthiness. 

Distinguished  in  Walsh  v.  Washington  M.  Ins.  Co.  3  Robt.  202,  where  the 
question  was  one  of  fact  as  to  whether  the  unseaworthiness  existed  when  the 
ship  left  port. 
» Ordinary  and  extraordlarj  losses. 

Cited  in  Moses  v.  Sun  Mut.  Ins.  Co.  11  N.  Y.  Leg.  Obe.  78,  1  Duer,  159, 
holding  that  consiunption  of  cargo  by  the  crew  or  passengers  or  sale  for  repairs 
was  an  extraordinary  loss  not  covered  by  a  general  policy;  Hubert  v.  Reck- 
nagel,  13  Fed.  912,  where  evidence  was  held  to  show  that  leakage  was  not 
by  peril  of  the  sea  the  passage  not  having  been  severe;  The  Titania,  19  Fed. 
101,  holding  that  sea  damage  from  a  leak  caused  by  a  spare  propeller  toaaed 
about  inside  the  ship  during  a  storm  was  by  peril  of  the  sea. 
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Presvmptlon  as  to  breach  of  warranty  by  insured. 

Cited  in  Hennessey  y.  Metropolitan  L.  Ins.  Co.  74  Conn.  699,  52  Atl.  490,  holding 
that  it  is  not  necessary  to  |H'ove  affirmatively  an  all^ation  that  all  warranties 
by  the  insured  were  performed. 
New  trial  for  insufficiency  of  erldenoe. 

Cited  in  MeGinley  ▼.  United  States  L.  Ins.  Co.  8  Daly,  390,  holding  that  a 
ferdlct  will  not  be  set  aside  merely  because  it  is  against  ^e  weight  of  the 
endenoe;  Lloyd  y.  Scott,  4  Craneh,  C.  C.  206,  Fed.  Cas.  No.  8,434,  holding 
that  a  motkm  for  a  new  trial  is  addressed  to  the  sound  legal  discretion  of  the 
court. 

S  AM.  DBC.  187,  ABBOTT  y.  BROOME,  1  OAINBS,  192. 
Seawortbinees  of  yessel. 

aud  in  Schulti  y.  Pacific  Ins.  Co.  14  Fla.  73,  holding  that  ability  to  carry 
tile  cargo  put  on  board  or  intended  to  be  put  on  board  will  satisfy  the  warranty 
of  seaworthiness. 
Right  to  abandon  as  total  loss. 

Cited  in  Peek  y.  Merchants'  Ins.  Co.  3  Mason,  27,  Fed.  Cas.  No.  10,905, 
holding  that  ths  rule  of  right  to  abandon  when  repairs  would  cost  more  than 
one  half  the  yalue  is  applicable  to  both  goods  and  ships;  Brooke  y.  Louisiana 
Ins.  Co.  5  Mart.  N.  S.  530,  holding  that  nothing  short  of  physical  total  loss 
of  eotire  number  of  mules  insured  against  total  loss  will  render  insurer  liable. 

Cited  in  reference  notes  in  35  A.  D.  243,  on  what  constitutes  total  loss;  19  A. 
D.  288;  22  A.  D.  136,— as  to  when  abandonment  can  be  made;  22  A.  D.  349, 
on  abandonment  of  insured  property;  28  A.  D.  252,  on  abandonment  of  in- 
sured yessel;  40  A.  S.  R.  183,  on  abandonment  of  yessel  in  cases  of  marine 
insurance;  31  A.  D.  552,  on  right  to  abandon  as  total  loss  ship  damaged  for  more 
than  one  half  her  yalue;  14  A.  D.  201,  on  right  to  abandon  when  insured  yessel 
ttnnot  be  repaired  for  half  of  yalue;  29  A.  D.  576,  on  injury  to  more  than 
half  of  yalue  of  yessel  as  technical  total  loss  authorizing  abandonment. 

Cited  in  note  in  1  E.  R.  C.  36,  on  right  to  abandon  yessel  when  damaged  more 
tiian  half  her  yalue. 
Effect  of  abandonment. 

Cited  in  Walden  y.  Phoenix  Ins.  Co.  5  Johns.  310,  4  A.  D.  359,  to  the  point  that 
an  abandonment  operates  as  a  transfer  of  the  property  and  puts  the  insurer 
m  the  place  of  the  insured;  Mellon  y.  Bucks,  5  Mart.  N.  S.  371,  holding  that 
insured  cannot  after  abandonment  sue  owners  and  master  for  nondeliyery. 
Purchase  of  yessel  as  waiyer  of  abandonment. 

Cited  in  Jumel  y.  Marine  Ins.  Co.  7  Johns.  412,  5  A.  D.  283,  holding  that 
a  sale  by  the  master  after  an  abandonment  for  a  total  loss  will  be  a  waiyer 
of  the  abandonment  unless  ratified  by  the  assured;  Oliyer  y.  Newburyport  Ins. 
Co.  3  Mass.  37,  3  A.  D.  77,  on  purchase  by  the  owner  preceding  the  abandonment 
IS  waiyer. 

Distinguished  in  United  Ins.  Co.  y.  Robinson,  2  Caines,  280,  holding  that  a 
porchase  of  the  insured  property  by  the  agent  of  the  owner  after  abandon- 
Bent  and  payment  of  the  loss  is  for  the  benefit  of  the  insurer  at  his  elec* 
tion;  Church  y.  Marine  Ins.  Co.  1  Mason,  341,  Fed.  Cas.  No.  2,711;  Ogden 
▼.  New  York  F.  Ins.  Co.  10  Johns.  177, — ^holding  that  the  insured  cannot  pur- 
dbase  cm  his  own  account  after  an  abandonment  for  a  total  loss  without  a 
waiyer  of  the  abandonment. 

2  AM.  BEC.   191,  HOPKINS  y.  BEEDLE,   1  CAINES.  S47. 
Words  actionable  per  se. 

Cited  in  Harris  y.  Bur  ley,  8  N.  H.  216,  to  point  that  words  imputing  crims 
Am.  Dse.  VoL  L— 10. 
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liable  to  punishment  are  actionable  per  se;  Brooker  v.  Coffin,  6  Johns.  188, 
4  A.  D.  337,  holding  that  words  are  actionable  per  ae  when  they  would  subject 
the  party  charged  to  an  indictment  for  a  crime  involying  moral  turpitude  or 
subject  him  to  an  infamous  punishment;  Williams  v.  Holdredge,  22  Barb.  396, 
holding  that  words  charging  a  married  woman  with  having  a  loathsome  dis- 
ease are  actionable  per  «e;  Goye  v.  Blethen,  21  Minn.  80,  18  A.  R.  380,  holding 
that  words  importing  a  charge  of  unfitness  either  in  respect  to  morals  of  capacity 
for  the  duties  of  an  office  of  profit  or  a  want  of  integrity  of  corruption  there- 
in are  actionable  per  se  though  they  do  not  charge  a  crime. 

Cited  in  reference  note  in  3  A.  D.  654,  on  actionable  words  in  slander. 

Cited  in  note  in  41  A.  R.  691,  on  actionability  in  libel  and  slander  of  words 
imputing  crime. 
—  Words  imputing  false  swearinc* 

Cited  in  Vliet  y.  Rowe,  1  Pinney  (Wis.)  413;  Ross  v.  Rouse,  1  Wend.  476,— 
holding  that  a  charge  of  false  swearing  in  a  jndieial  proceeding  is  not  action- 
able without  alleging  and  proving  the  materiality  of  the  testimony;  Horn  y. 
Foster,  19  Ark.  346;  Blair  y.  Sharp,  1  Breese  (111.)  11,— holding  igrords  char- 
ging false  swearing  not  actionable  unless  they  refer  to  material  testimony  in  a 
cause  pending  in  court;  Phinde  v.  Vaughan,  12  Barb.  215;  Ward  v.  Clark, 
2  Johns.  10,  3  A.  D.  383;  Muchler  v.  MulhoUen,  Hill  &  D.  Supp.  263,— hold- 
ing that  a  simple  charge  of  false  swearing  without  a  colloquium  showing  that 
it  referred  to  a  trial  of  a  cause  or  a  legal  proceeding  is  not  actionable;  Niven 
y.  Munn,  13  Johns.  48;  Crookshank  y.  Gray,  20  Johns.  344, — ^holding  tiiat  the 
words  "swearing  to  a  lie"  or  their  equivalent  are  not  actionable  unless  ac- 
companied by  a  proper  colloquium ;  Hogan  v.  Wilmoth,  16  Gratt.  80,  holding  that 
a  charge  of  false  swearing  is  not  actionable,  unless  the  declaration  shows  that 
it  amounted  to  perjury;  Wood  v.  Scott,  13  Vt.  42,  holding  that  a  direct  charge 
of  the  crime  of  perjury  requires  no  colloquium  or  innuendo;  Sherwood  v.  Chaoe, 
11  Wend.  38,  holding  that  a  charge  of  false  swearing  is  actionable  where  it 
necessarily  conveys  to  the  mind  of  the  hearer  an  imputation  of  perjury;  Gil* 
man  v.  Lowell,  8  Wend.  573,  24  A.  D.  96,  holding  that  the  words  "he  has 
sworn  falsely  and  I  will  attend  to  the  grand  jury  respecting  it"  are  slanderous 
without  a  colloquium  to  show  a  reference  to  judicial  proceedings;  Chapman 
V.  Gillet^  2  Conn.  40  (dissenting  opinion),  on  actionableness  of  a  charge  of  false 
swearing  on  oath  before  a  church. 

Cited  in  reference  notes  in  2  A.  D.  493,  on  charging  another  with  false 
swearing  as  actionable  slander;  24  A.  D.  104,  as  to  when  words  charging 
false  swearing  are  actionable;  2  A.  D.  263,  as  to  what  words  sufficiently  charge 
perjury  in  action  of  slander;  12  A.  D.  46,  on  essential  elements  to  render  charge 
of  false  swearing  actionable. 

Cited  in  note  in  26  A.  D.  95,  on  actionability  of  words  imputing  perjury. 
Snfflciency  of  general  verdict  on  declaration  with  some  bad  counts. 

Cited  in  Gibbs  v.  Dewey,  5  Cow.  503,  holding  that  a  judgment  on  a  general 
verdict  will  be  arrested  if  any  of  the  counts  are  bad;  Bank  of  United  States 
V.  Moss,  6  How.  31,  12  L.  ed.  331,  to  the  same  point;  Lyle  v.  Clason,  1 
Caines,  581,  holding  the  same  unless  the  plaintiff  pays  the  costs  and  seeks  a 
venire  de  novo;  Garr  v.  Gomez,  9  Wend.  649,  holding  tiiat  a  venire  de  novo  will 
be  awarded  upon  the  payment  of  costs  of  the  former  trial  where  there  is  a 
general  verdict  on  several  counts  some  of  which  are  good  and  others  bad; 
Mandeville  v.  Cookenderfer,  3  Cranch,  C.  C.  257,  Fed.  Cas.  No.  9,009,  holding 
rule  that  a  venire  de  novo  will  be  awarded  where  there  is  a  general  verdict 
and  one  good  count  not  confined  to  cases  of  slander;  Postley  v.  Mott,  3  Denio, 
353,  holding  that  judgment  on  general  verdict  will  not  be  arrested  when  one 
of  Msveral  counts  is  bad  if  the  record  can  be  amended  so  as  to  apply  verdict 
to  the  good  counts;  Peabody  t.  Kinsley,  40  N.  H.  416,  holding  general  verdict 
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for  phintiff  on   plea  of  nonaasiimpsit,   bad   where   count   for   assumpsit   was 
joined  with  one  for  tort. 

Cited  in  reference  note  in  2  A.  D.  648,  on  effect  of  general  verdict  when  there 
tre  good  and  bad  counts. 

Cited  in  note  in  23  A.  D.  336,  on  sufficiency  of  general  verdict  in  slander 
where  some  counts  are  good  and  some  bad. 

Distinguished  in  Sweeney  v.  Baker,  13  W.  Va.  158,  31  A.  R.  757,  holding 
by  Tirtue  of  statute  that  a  general  verdict  on  several  counts  will  be  upheld 
provided  any  one  count  is  good. 

Disapproved  in  Townsend  v.  Jamison,  7  How.  706,  12  L.  ed.  880,  holding  that 
s  judgment  on  a  general  verdict  of  several  counts  will  not  be  reversed  where 
any  one  count  is  good. 
New  trial  for  error  In  verdict. 

Cited  in  Gibson  v.  Waterhouse,  5  Me.  19,  holding  that  a  venire  de  novo  cannot 
be  had  after  arrest  of  judgment. 

9  AM.  DEO.  19S,  JACKSON  t.  B0\¥EN,  1  GAINES,  S68. 
Parol  evidence  to  contradict  deed. 

Cited  in  Steele  v.  Adams,  1  Me.  1,  holding  that  a  bargainor  in  a  deed  is  estopped 
to  contradict  a  recital  therein  as  to  the  receipt  of  the  consideration;  Gayle  v. 
Hudson,  10  Ala.  116,  refusing  to  admit  parol  evidence  in  an  action  at  law  to 
change  the  name  of  an  obligee  in  a  bond;  Mead  v.  Steger,  5  Port.*  (Ala.)  498, 
rejecting  parol  to  show  that  money  expressed  to  be  for  hire  of  negroes  was  also 
for  other  rights. 
—To  vary  description  in  deed. 

Cited  in  Claremont  v.  Carlton,  2  N.  H.  369,  9  A.  D.  88;  Linscott  v.  Femald, 
6  Me.  496, — ^holding  that  parol  evidence  is  admissible  to  contradict  the  quan- 
tity of  land  in  an  unambiguous  deed;  Enfield  v.  Permit,  5  N.  H.  280,  20  A.  D. 
580,  refusing  to  admit  parol  proof  of  a  mistake  as  to  the  quantity  of  land  in  a 
charter  in  a  suit  between  individuals. 

Cited  in  note  in  11  E.  R.  G.  232,  on  parol  evidence  to  vary  deed. 
Effect  of  adverse  possession. 

Cited  in  Jackson  ex  dem.  Dunbar  v.  Todd,  2  Gaines,  183,  to  the  point  that 
•dverse  possession  is  equivalent  to  ouster  and  causes  the  statute  to  run. 
Area  of  possession  under  color  of  title. 

Cited  in  Jackson  ex  dem.  Bristol  v.  Elston,  12  Johns.  452,  holding  that  ad* 
▼erse  possession  of  part  with  a  claim  of  title  to  a  whole  tract  for  twenty  year* 
will  avoid  a  grant  from  the  true  proprietor;  Simpson  v.  Downing,  23  Wend 
316,  holding  that  a  constructive  adverse  possession  though  under  color  of  a 
wrongful  deed  may  exist  by  mere  claim  under  certain  limitations. 
Presumption  as  to  hostility  of  possession  of  land. 

Cited  in  Lund  v.  Parker,  3  N.  H.  49,  holding  that  the  possession  of  one  who 
enters  upon  the  land  of  another  without  color  of  title  is  presumed  to  be  in 
•abordination  to  the  legal  title  until  the  contrary  appears. 
U>catlon  of  boundaries. 

Cited  in  Brucker  v.  Lawrence,  1  Dougl.   (Mich.)   19,  holding  that  courses  and 
distances  yield  to  monuments. 
—  Practical  location. 

Cited  in  Cramer  v.  Benton,  64  Barb.  522;  Reed  v.  Farr,  35  N.  Y.  113;  Bald- 
win V.  Brown,  16  N.  T.  359, — ^holding  acquiescence  of  adjoining  proprietors  for 
over  twenty  years  in  practical  location  of  boundary  line  conclusive;  Rock- 
well V.  Adams,  7  Gow.  7G1,  holding  that  acquiescence  in  a  practical  location 
by  all  the  parties  for  a  great  number  of  years  is  conclusive;  Dibble  v.  Rogers, 
13  Wend.  536,  holding  that  long  acquiescence  in  an  erroneous  location  by   a 
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party  with  or  without  knowledge  of  his  rights  will  justify  a  jury  in  finding  aa 
agreement  for  a  practical  location;  Kellogg  ▼.  Smith,  7  Cush.  375,  holding  that 
acquiescence  by  all  parties  for  a  long  time  will  justify  a  jury  in  finding  an 
agreement  for  a  practical  location;  Gwynn  ▼.  Schwarts,  32  W.  Va.  487,  0  S. 
E.  880;  Ball  t.  Cos,  7  Ind.  453,  holding  that  an  acquiescence  for  the  statutory 
time  to  acquire  adverse  title  is  necessary  as  a  general  rule  to  support  an 
agreement  in  respect  to  a  practical  location;  Adams  v.  Rockwell,  16  Wend. 
285,  on  the  same  point. 

Cited  in  notes  in  21  LJftJL  834,  on  acquiescence  in  boundary;  69  A.  D.  712, 
on  establishment  of  boundaries  by  parol  agreement  or  acquiescence;  27  A.  R. 
239,  240,  on  acquiescence  as  bar  in  boundary  to  ejectment. 

Distinguished  in  Hubbell  y.  McCulloch,  47  Barb.  287,  holding  that  the  mia- 
taken  act  of  a  party  done  in  ignorance  of  his  rights  though  acquiesced  in  by 
the  benefited  pcurty  cannot  be  deemed  a  practical  location  of  a  boundaiy  line. 

1  AM.  DBO.  197,  NASH  t.  TUPPER»  1  OAINSS,  402. 
Conflict  of  laws  as  to  limitation  of  actions. 

Cited  in  Morgan  t.  Camden  &  A.  R.  Co.  18  W.  N.  C.  126,  18  Phila.  384,  43 
PhiU.  Leg.  Int.  153,  2  Pa.  Co.  Ct.  97;  Hoag  v.  Dessan,  1  PitUb.  390,  5  Pitts. 
L.  J.  302;  Graves  ▼.  Graves,  2  Bibb,  207,  4  A.  D.  697;  Paine  v.  Drew,  44  N.  H. 
306;  Fletcher  v.  Spaulding,  9  Minn.  64,  Gil.  54;  Medbury  v.  Hopkins,  3 
Conn.  472;  Goodman  v.  Munks,  8  Port.  (AJa.)  84;  Bruce  v.  Luck,  4  G.  Greens, 
143;  Levy  v.  Boas,  2  Bail.  L.  217,  23  A.  D.  134;  Carpenter  v.  Wells,  21  Barb. 
593;  Lincoln  v.  Battelle,  6  Wend.  475;  Ruggles  v.  Keeler,  3  Johns.  203,  3  A.  D. 
482, — holding  that  an  action  on  a  foreign  instrument  is  governed  by  the  statute 
of  limitations  of  the  place  of  enforcement  and  not  of  execution;  Taberrer  v. 
Brentnall,  18  N.  J.  L.  262,  arguendo  to  the  same  effect;  Miller  v.  Smith, 
16  Wend.  425,  on  the  same  point;  Townsend  v.  Jemison,  9  How.  407,  13  L. 
ed.  194;  LeRoy  v.  Crowinshield,  2  Mason,  151,  Fed.  Cas.  No.  2,869;  Nicolls 
V.  Rodgers,  2  Paine,  437,  Fed.  Cas.  No.  10,260,— holding  that  the  United  States 
courts  apply  the  statute  of  limitations  of  the  state  in  which  the  action  is  brought 
and  not  of  the  state  in  which  the  instrument  was  executed;  Petchell  v.  Hopkins, 
19  Iowa,  531,  holding  by  virtue  of  statute  that  either  the  statute  of  the  state 
where  the  debt  was  contracted  or  of  the  state  where  it  is  sought  to  be  enforced 
can  be  invoked;  Perry  v.  Lewis,  6  Fla.  555,  holding  that  the  period  of  prescription 
which  has  run  in  the  lem  loci  cannot  be  tmited  with  the  period  in  the  lem  fori; 
Brand  v.  Brand,  116  Ky.  785,  63  L.R.A.  206,  76  S.  W.  868,  holding  that  a  judgment 
rendered  upon  a  plea  of  the  statute  of  limitations  in  one  jurisdiction  does  not  bar 
another  jurisdiction  having  a  different  statute  of  limitations;  State  v.  Renton, 
15  N.  J.  L.  169,  holding  that  by  suing  in  a  state  the  plaintiff  adapts  the  limita- 
tion thereof. 

Cited  in  reference  note  in  12  A.  D.  591,  as  to  government  of  case  by  statute 
of  limitations  where  action  is  brought. 

Cited  in  notes  in  48  L.RJL  628,  on  statute  of  limitations  governing  actions 
on  contract  in  another  state  or  country,  in  absence  of  statutory  provisions 
in  forum  as  to  effect  of  bar  of  other  state;  5  E.  R.  C.  944,  on  law  governing 
limitation  of  actions;  6  L.RJL.(N.S.)  658,  on  law  governing  limitation  of 
actions  on  contract 
What  law  govema  right  and  what  remedy. 

Cited  in  Judd  v.  Porter,  7  Me.  337;  Woodbridgs  v.  Wright,  3  Conn.  523;  Jordan 
V.  Thornton,  7  Ark.  224,  44  A.  D.  546;  Van  Reimsdyk  t.  Kane,  1  GaU.  371, 
Fed.  Cas.  No.  16,871;  Lowther  v.  Lawrence,  Wright  (Ohio)  180;  Ayres  v. 
Audubon,  2  Hill,  L.  601;  Whittemore  v.  Adams,  2  Oow.  626;  Smith  v.  Spinolla, 

2  Johns.  198, — ^holding  that  the  iem  loei  applies  to  the  interpretation  of  instro' 
ments  while  tha  remedy  must  be  prosecuted  according  to  the  iem  fori;  Jones 
V.  Dunn,  12  N.  C.  (1  Dev.  L.)   326,  on  the  same  point;  Tiim  v.  Scantling,  3 
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Bltekf.  372,  holding  tluit  eoniracts  whieh  are  Toid  by  the  law  of  the  land  where 
they  are  made  are  Toid  in  eveiy  other  country;  Hubbard  v.  Wentworth,  3  N.  H. 
43,  holding  that  a  debtor's  body  is  not  exempted  from  arrest  because  he  has  been 
flonmitted  in  execution  in  another  state  for  the  same  debt  and  has  there  been 
fisehaiged. 

S  AM.  BBC.  201,  liEAVENWORTH  ▼.  DSXAFIEXD,  1  OAINES,  ft7S. 
liability  of  ship's  wages  and  proTislona  to  general  average. 

(^ted  in  Spafford  y.  Dodge,  14  Mass.  66,  holding  that  wages  and  provisions  of 
a  ship  during  its  detention  as  a  prize  of  war  are  not  a  subject  of  general  average; 
Walden  v.  LeRoy,  2  Gaines,  263,  2  A.  D.  236,  holding  that  the  wages  and 
pnmsions  during  the  detention  of  a  ship  for  repairs  are  a  subject  of  general 
sverage;  Dunham  v.  Commercial  Ins.  Co.  11  Johns.  315,  6  A.  D.  374,  holding  that 
tudi  expenses  are  not  the  subject  of  a  general  average  when  incurred  after  the 
▼esiel  arrived  at  her  port  of  dischaige;  Lee  v.  Orinnell,  5  Duer,  400,  arguing  that 
expenses  and  wages  incurred  after  capture  and  a  successful  attempt  to  reclaim 
property  are  the  subject  of  a  general  average. 

Cited  in  reference  notes  in  5  A.  D.  59;  22  A.  D.  129,— on  what  are  subjects 
of  general  average. 

Cited  in  notes  in  14  E.  R.  C.  421;  29  A.  D.  461,— on  wages  and  provisions 
of  crew  during  detention  of  vessel  as  subject  of  general  average. 

Distinguished  in  Penny  v.  New  York  Ins.  Co.  3  Caines,  155,  2  A.  D.  260, 
folding  that  a  general  policy  does  not  cover  wages  and  provisions  during  an 
embargo  they  being  for  particular  average;  May  v.  Delaware  Ins.  Co.  19  Pa. 
313,  holding  that  the  wages  and  provisions  of  a  ship  upon  being  compelled 
to  put  into  a  port  to  reflt  are  not  a  subject  of  general  average. 
Apportionment  of  freight  to  Insurers. 

Distinguished  in  Marine  Ins.  Co.  v.  United  Ins.  Co.  9  Johns.  186,  holding 
tbtt  where  there  was  a  discharge  of  cargo  such  ks  not  to  earn  the  freight  it 
could  not  be  apportioned  between  the  insurers  of  the  voyage  and  vessel. 
Computation  of  general  average. 

Cited  in  note  in  14  E.  R.  C.  383,  on  labor  and  expense  in  floating  stranded  ves- 
k1  as  ease  of  general  average. 
—Value  of  ship  in  computing. 

Cited  in  Mutual  Safety  Ins.  Co.  v.  The  George,  Olcott,  157,  Fed.  Cas.  No. 
9|982,  holding  that  the  value  of  a  ship  at  her  port  of  departure  less  a  rea- 
■ooabk  allowance  for  wear  and  tear  is  used  in  the  adjustment  of  the  general 
STerage. 

Distinguished  in  Bell  v.  Smith,  2  Johns.  98,  holding  that  the  general  average 
is  calculated  upon  the  actual   amount  received   for   the  vessel  where  her  in- 
juries by  the  sea  necessitated  a  sale  in  a  foreign  port. 
Value  of  cargo  in  computing. 

Distinguished  in  Lewis  v.  Williams,  1  WalL  474;  Strong  v.  New  York  Fire- 
men  Ins.  Co.  11  Johns.  323, — ^holding  that  the  rule  that  a  cargo  is  to  be  valued 
tt  costs  and  charges  at  original  port  in  adjusting  the  general  average  has  no 
Application  where  the  adjustment  talces  place  at  a  foreign  port. 
I^ty  of  Insured  to  prevent  loss  under  marine  policy. 

Cited  in  Andress  v.  Miller,  19  Pa.  316,  holding  that  the  usual  clause  impos- 
ing an  obligation  upon  the  assured  to  use  efforts  to  save  a  vessel  after  loss 
•ad  proriding  that  tbe  assurer  shall  contribute  adds  nothing  to  a  policy. 

2  AM.  DEO.  209,  WILIilAMS  ▼.  SMITH,  1  CAINES,  1,  Reversed  in  1  Cai. 

Cas.  no. 
What  Is  a  Uftlng  of  blockade. 

Distinguished  in  Baddiffe  v.  United  Ins.  Co.  7  Johns.  38,  holding  blockade 
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not  raised  when  jQeet  is  temporarily  driyen  away  from  port  by  storm,  with  ifr 

tention  of  returning. 

Excuse  for  and  effect  of  deTlatton. 

Cited  in  notes  in  68  A.  D.  673,  on  effect  of  marine  insurance  policy  of  neoea* 
sary  deviation;  9  E.  R.  C.  418,  on  peril  as  excuse  for  deviation  from  contract 
of  insurance. 

Constrnction  of  insuranoe  policy. 

Cited  in  note  in  41  A.  D.  289,  on  meaning  of  term  *^rils  of  the  sea"  and 
similar  expressions  as  used  in  bills  of  lading  and  insurance  policies. 

1  AM.  DBO.  SIS,  HENDRICKS  ▼.  JUDAH,  S  OAINES,  26. 
Discharge  In  banlcrnptcy  as  affecting  subseqitently  accrued  rent. 

Cited  in  Re  Hufnagel,  Fed.  Cas.  No.  6,837 ;  Savory  v.  Stocking,  4  Cush.  607»-^ 
holding  discharge  not  bar  where  rent  was  not  due  at  time  of  discharge. 

Cited  in  reference  note  in  94  A.  S.  R.  461,  on  effect  of  discharge  of  lease  in 
bankruptcy  on  liability  for  subsequently-accruing  rent. 
lilablllty  of  bankrupt's  assignee  for  rents. 

Cited  in  Re  Washburn,  Fed.  Cas.  No.  17,211,  holding  assignee  does  not  by  ac- 
cepting trust  become  assignee  of  lease. 

2  AM.  DEO.  SI 5,  SBIXAS  y.  WOODS,  2  CAINES,  48. 
Requisites  of  warranty. 

Cited  in  Chapman  v.  Murch,  19  Johns.  290,  10  A.  D.  227,  requiring  aa 
express  and  direct  affirmation  of  the  quality  and  condition  of  article  sold,  or  any 
words  of  equivalent  import  showing  the  intention  of  the  parties  that  there 
should  be  a  warranty. 

Cited  in  reference  notes  in  3  A.  D.  678 ;  19  A.  D.  477 ;  13  A.  R.  447,— on  war- 
ranty on  sale  of  chattels;  11  A.  D.  269,  on  warranties  of  quality  of  chattels; 
34  A.  D.  110,  on  what  affirmations  amount  to  a  warranty;  11  A.  S.  R.  879,  on 
sufficiency  of  words  to  constitute  warranty  in  contract  of  sale;  9  A.  D.  767,  on 
latent  defect  in  chattel  sold. 

—  Opinions  and  predictions. 

Cited  in  Morrill  v.  Wallace,  9  N.  H.  HI;  Foster  v.  Caldwell,  18  Vt  176,— 
holding  an  affirmation  no  warranty  if  not  apparently  so  intended  and  under- 
stood, and  if  an  expression  of  mere  opinion;  Binnard  v.  Spring,  42  Barb.  470, 
holding  a  representation  as  to  soimdness  did  not,  in  absence  of  fraud  or  an 
express  warranty,  render  vendor  liable  for  latent  defect;  Holden  v.  Dakin,  4 
Johns.  421,  holding  the  sale  of  paint  as  ''good"  paint  did  not  raise  a  war- 
ranty; Jackson  v.  Wetherill,  7  Serg.  &  R.  480,  holding  assertion  by  vendor 
that  'Hie  was  sure  horse  was  safe,  and  kind  and  gentle  in  harness,"  did  not  con- 
stitute warranty. 

Distinguished  in  McClintock  ▼.  Emick,  87  Ky.  160,  7  S.  W.  903,  holding 
positive,  unequivocal  assertion  of  fact,  that  certain  mules  were  ."all  right," 
constituted  warranty;  Hobart  v.  Young,  63  Vt.  363,  12  L.ILA.  693,  21  AtL  612, 
holding  description  of  a  horse  in  a  bill  of  sale  as  "soimd  and  kind,"  amounted 
to  a  warranty. 
•-  As  to  goods  not  examinable  by  buyer. 

Distinguished  in  Carley  v.  Wilkins,  6  Barb.  557,  holding  representation  that 
flour  was  "extra  superfine"  was  a  warranty  of  quality. 

—  Descriptions. 

Cited  in  Swett  v.  Colgate,  20  Johns.  196,  11  A.  D.  266,  holding  on  sale  of 
article  supposed  to  be  another  article,  in  absence  of  an  express  warranty  or 
fraud  there  is  no  implied  warranty  as  to  kind  or  quality;  Ely  v.  O'Leary,  2 
£.  D.  Smith,  355   (dissenting  opinion),  on  nonliability  of  innocent  seller  of  one 
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article  for  another  open  to  examination;  Morrill  v.  Wallace,  9  N.  H.  Ill,  as 
holding  a  description  in  a  bill  of  sale  did  not  amount  to  a  warranty;  Bertram 
▼.  Lyon,  McAU.  53,  Fed.  Cas.  No.  1,362,  on  absence  of  implied  warranty  that 
article  was  that  which  it  was  sold  for. 

Cited  in  notes  in  14  L.RJk.  493,  on  implied  warranties  of  quality  in  executed 
•a)»  by  flescription;  24  A.  R.  113,  on  sale  of  article  of  particular  description  as 
raising  implication  of  compliance  therewith. 

Distinguished  in  Fowler  v.  JStna  F.  Ins.  Co.  6  Cow.  673,  holding  in  a  policy 
of  fire  insurance  a  description  of  the  insured  property  was  a  warranty;  Doimce 
▼.  Dow,  64  N.  Y.  411,  where  statement  was  that  goods  were  same  as  ordered; 
Hoffman  v.  Dixon,  105  Wis.  315,  76  A.  S.  R.  914,  81  N.  W.  491,  holding  sell- 
ing of  a  certain  article  in  response  to  an  offer  to  purchase  such  an  article 
constituted  a  warranty;  Osgood  v.  Lewis,  2  Harr.  &  G.  495,  18  A.  D.  317, 
holding  a  statemoit  in  bill  of  parcels  that  article  was  "winter-pressed  sperm 
oil"  constituted  express  warranty  that  such  oil  was  winter  pressed;  Hastings 
T.  LoTering,  2  Pick.  214,  13  A.  D.  420,  same  as  to  ''prime  quality  winter  oil." 

Disapprored  in  Henshaw  v.  Robins,  9  Met.  83,  43  A.  D.  367,  holding  descrip- 
tion of  goods  in  a  bill  of  sale  is  a  warranty  that  the  goods  are  what  they  are 
described  to  be;  Borrekins  v.  Bevan,  3  Rawle,  23,  23  A.  D.  85,  holding  a  de- 
scription of  an  article  as  "blue  paint"  created  a  warranty  that  the  article  was 
blue  paint;  Wolcott  v.  Mount,  38  N.  J.  L.  496,  20  A.  R.  425  (affirming  36  N. 
J.  L.  262,  13  A.  R.  438),  holding  that  sale  of  a  cultural  variety  of  seed  to  a 
gardener  carried  a  warranty  of  kind. 

Overruled  in  White  v.  Miller,  71  N.  Y.  118,  27  A.  R.  13,  holding  that  sale 
of  article  by  a  particular  description  constitutes  a  warranty  that  article  is 
of  that  description;  Hawkins  v.  Pemberton,  51  N.  Y.  198,  10  A.  R.  595,  44  How. 
Pr.  102,  holding  representation  as  to  character  of  goods  if  positive  and  not 
mere  matter  of  opinion  or  judgment,  constitutes  a  warranty. 

—  Implied  warranty. 

Cited  in  Warren  Glass  Works  Co.  v.  Keystone  Coal  Co.  65  Md.  547,  5  Atl 
253,  holding  no  implied  warranty  that  thing  specifically  named  is  suited  for 
any  special  purpose;  Lane  v.  Romer,  2  Finney  (Wis.)  404,  to  the  proposition 
that  in  a  sale  of  personalty  there  is  an  implied  warranty  of  title. 

Cited  in  reference  notes  in  5  A.  D.  424;  18  A.  D.  326;  23  A.  D.  101,— on 
implied  warranty  in  sale  of  chattels;  80  A.  D.  507,  on  implied  warranty  that 
trtide  sold  is  of  species  or  kind  contemplated. 

Cited  in  notes  in  24  A.  R.  106,  on  implied  warranty  of  fitness  by  vendor  for 
special  purpose;  23  £.  R.  C.  461,  on  implied  warranty  on  sale  of  goods. 

—  Goods  subject  to  examination. 

ated  in  Ryan  v.  Ulmer,  108  Pa.  332,  56  A.  R.  210,  16  W.  N.  C.  121,  42 
Phila,  Leg.  Int.  367,  holding  statement  that  goods  were  "fully  cured  sweet- 
pickled  shoulders,"  did  not  raise  warranty,  where  opportunity  of  inspection 
existed;  Waeber  v.  Talbot,  167  N.  Y.  48,  82  A.  S.  R.  712,  60  N.  E.  288,  hold- 
ing description  of  article,  well  imderstood  by  both  parties,  in  an  executory  sale, 
with  opportunity  of  inspection  on  delivery,  did  not  create  a  warranty;  Haw- 
kins V.  Pemberton,  6  Robt.  52,  35  How.  Pr.  76,  on  same  point. 

Dbtinguished  in  Waring  v.  Mason,  18  Wend.  425,  holding  no  warranty  of 
<Iiiality  unless  article  was  not  examinable  by  buyer. 

—  Sale  by  sample. 

Cited  in  Hotchkiss  v.  Gage,  26  Barb.  141,  holding  description  in  contract  of 
■ale  by  samples  did  not  constitute  a  warranty;  Shepherd  v.  Temple,  3  N.  H. 
455,  holding  statement  that  mass  of  article  sold  was  of  same  quality  as  a 
portion  riiown,  did  not  constitute  a  warranty;  Sands  v.  Taylor,  5  Johns.  395. 
4  A  D.  374,  holding  in  sale  of  mass  of  goods  from  sample  taken  from  mass, 
with  opportunity  of  inspection  of  the  mass,  there,  was  no  implied  warranty  at 
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to  soundness  of  the  mass;  Oneida  Mfg.  Soc  t.  Lawrence,  4  Cow.  440,  hold- 
ing in  sale  of  cotton  in  bales  by  a  sample  taken  from  bales,  an  assertion  that 
it  was  good  upland  cotton,  constituted  a  warranty  that  the  bales  were  equal  to 
the  sample. 

Cited  in  reference  note  in  7  A.  D.  127,  on  nature  of  warranty  arising  from  sato 
by  sample. 
—  Caveat  emptor. 

Referred  to  as  leading  case  in  Ives  t.  EUis,  60  App.  Div.  399,  64  N.  T. 
Supp.  147,  on  application  of  rule  of  caveat  emptor. 

Cited  with  approval  in  Misner  v.  Granger,  9  111.  69,  as  following  common-law 
rule  that  maxim  applies  in  absence  of  express  warranty  or  fraud. 

Cited  in  Ricks  t.  Dillahunty,  8  Port  (Ala.)  134,  on  application  of  rule; 
Bartlett  v.  Hoppock,  34  N.  Y.  118,  88  A.  D.  28;  Beime  ▼.  Dord,  6  N.  Y.  95, 
56  A.  D.  321;  Dorsey  t.  Jackman,  1  Serg.  4  R.  42,  7  A.  D.  611;  Wilbur  y. 
Cartright,  44  Barb.  636, — to  the  proposition  that  in  absence  of  fraud  or  express 
warranty,  the  rule  applies;  Frost  v.  Raymond,  2  Caines,  188,  2  A.  D.  228, 
recognizing  caveat  emptor  as  a  common-law  maxim;  De  Freese  t.  Trumper,  1 
Johns.  274,  3  A.  D.  329,  holding  there  is  no  implied  warranty  as  to  quality  or 
soundness  of  article;  Bayard  v.  Shunk,  1  Watts  &  8.  92,  87  A.  D.  441,  to  rule 
that  there  is  no  implied  warranty  against  unknown  defects;  Wright  t.  Hart, 
18  Wend.  449  (affirming  17  Wend.  267),  holding  in  a  sale  of  merchandise  in 
absence  of  express  warranty  or  fraud,  there  is  no  implied  warranty  as  to  quality 
or  soundness;  Welsh  y.  Carter,  1  Wend.  186,  19  A.  D.  473,  holding  in  ab- 
sence of  fraud  or  express  warranty  the  rule  of  caveat  emptor  applies,  even  where 
spurious  article  is  fraudulently  made  for  express  purpose  of  being  sold  for 
yaluable  commodity;  Archdale  y.  Moore,  19  111.  666;  Kingsbury  y.  Taylor,  29 
Me.  608,  60  A.  D.  607, — ^holding  there  is  no  recoyery  for  defect  in  article  sold  in 
absence  of  express  warranty  or  fraud;  Hargous  v.  Stone,  6  N.  Y.  73;  Deming 
y.  Foster,  42  N.  H.  166;  Goad  y.  Johnson,  6  Heisk.  340,— on  the  same  point; 
Westmoreland  y.  Dixon,  4  Hayw.  (Tenn.)  223,  9  A.  D.  763,  holding  same  on 
sale  of  article  as  sound;  Gillespie  y.  Torrance,  26  N.  Y.  306,  82  A.  D.  365,  hold- 
ing defect  in  quality  of  article  sold  constitutes  no  defense  in  absence  of  fraud 
or  express  warranty. 

Distinguished  in  Pearson  y.  Johnson,  2  Sneed,  580,  holding  general  rule  of 
caveat  emptor  does  not  apply  in  sales  made  under  order  of  court. 
» Implication  from  price  paid. 

Cited  in  Dorsey  y.  Jackman,  1  Serg.  &  R.  42,  7  A.  D.  611 ;  Beninger  t.  Oorwin, 
24  N.  J.  L.  267, — ^holding  sound  price  does  not  carry  an  implied  warranty;  Lane 
V.  Romer,  2  Chand.  (Wis.)  61,  holding  a  sound  price  in  sale  of  chattels  carries 
with  it  an  implied  warranty  of  title;  Smith  y.  Miller,  2  Bibb,  616,  holding  that 
declaration  should  charge  that  yendor  knew  of  unsoundness  of  slaye  sold  with* 
out  express  warranty  of  soundness,  but  only  a  representation  of  soundness. 

Cited  in  note  in  43  A.  D.  680,  on  implication  of  warranty  from  sound  price 
paid  for  goods. 
Representations  as  deceit  or  warranty. 

Cited  in  Stone  y.  Denny,  4  Met.  161,  on  tcienter  as  essential  in  deceit; 
Bayard  y.  Malcolm,  1  Johns.  453,  holding  action  must  be  for  deceit  if  not  on 
warranty;  Munroe  y.  Pritchett,  16  Ala.  785,  60  A.  D.  203,  holding  that  rep* 
resentations  on  sale  of  land  need  not  haye  been  known  to  be  false  to  be  fraud. 

Cited  in  reference  note  in  86  A.  D.  760,  as  to  when  yendor's  representaUona 
amount  to  warranty. 

2  AM.  DEO.  222,  STEWART  y.  EDEN,  2  OAINBS,  121. 
Eyidenoe  admissible  under  allegation  of  presentment  and  demand. 

Cited  in  Williams  y.  Matthews,  3  Cow.  252,  holding  sufficient,  under  aTer* 
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of  dninftud  and  notice  of  nonpayment^  proof  that  maker  conld  not  be 
foimd;  Taylor  t.  Branch,  1  Stew.  &  P.  (Ala.)  249,  23  A.  D.  293;  Spann  v.  Baetzell, 
1  Fla.  338,  46  A.  D.  346, — ^holding  admissible,  evidence  showing  reasons  for  failure 
of  actual  demand,  under  averment  of  due  presentment  for  payment;  Shirley  v. 
FellowB,  9  Port.  (Ala.)  300,  admitting  evidence  of  lack  of  funds  in  acceptor's 
hands,  under  averment  of  demand  of  payment  and  protest;  North  Bank  v.  Ab- 
bott, 13  Pidc  465,  25  A.  D.  334,  holding  admissible,  evidence  of  maker's  knowledge 
that  note  was  not  at  bank  awaiting  payment,  under  averment  of  presentment  and 
demand;  Baumgardner  v.  Reeves,  35  Pa.  250,  holding  admissible,  evidence  of 
visit  to  present  note,  at  maker's  place  of  business  and  finding  it  closed,  under 
averment  of  presentment  and  demand. 

C^ted  in  note  in  23  A.  D.  295,  on  what  will  support  general  allegation  of 
presentment. 
Place  of  payment  of  note. 

ated  in  £z  parte  Heidelback,  2  Low.  Dec.  526,  Fed.  Cas.  No.  6,322,  to 
point  that  date  of  note  would  be  evidence  of  maker's  domicil  for  purposes  of 
presentment  thereof;  Duncan  v.  McCullough,  4  Serg.  &  R.  (Pa.)  480,  presum- 
ing place  of  payment  of  note  to  be  at  city  where  dated;  Heffebower  v.  Detrick, 
27  W.  Va.  16,  presuming  note  payable  where  dated  in  absence  of  contrary 
proof. 

Whmt  will  diwcJiTge  indorser. 

Cited  in  ShutU  y.  Fingar,  100  N.  Y.  539,  53  A.  R.  231,  8  N.  E.  588,  hold- 
ing indorser  discharged  by  holder's  neglect  to  sue  maker,  and  allowing  stat- 
ute to  run  against  him;  Hawkins  v.  Thompson,  2  McLean,  111,  Fed.  Cas.  No. 
6,246,  holding  subsequent  indorser  discharged  by  release  in  full  of  remote  in- 
dorser'a  liaMlily;  Sohier  y.  Loring,  6  Cush.  537,  holding  drawer  of  bill  of 
fxdiange  not  discharged  by  acceptor's  composition  with  creditor's  reserving  rights 
sgainst  drawer;  Lysaght  v.  Phillips,  5  Duer,  106,  holding  drawer  of  bill  of 
exchange  not  discharged  by  deed  of  composition  between  acceptor's  and  credit- 
or's, reserving  rights  against  drawee. 

Cited  in  reference  notes  in  59  A.  D.  104,  on  duty  of  creditor  to  do  nothing  to 
impair  rights  and  remedy  of  surety. 

Cited  in  note  in  61  A.  D.  302,  on  indorser's  discharge  by  indulgence  to  maker  or 
seeeptor. 
^Vhat  will  excuse  iMresentment  and  notice  of  noniiaynient. 

Cited  in  Harris  v.  Robinson,  4  How.  336,  11  L.  ed.  1000,  holding  reasonable 
inquiry  suffices;  American  Exch.  Nat.  Bank  v.  American  Hotel  Victoria  Co. 
103  App.  Div.  372,  92  N.  T.  Supp.  1006,  holding  that  if  there  is  no  one  present 
or  in  charge  of  indorser's  home  or  place  of  business,  service  of  notice  is  deemed 
waived;  Hadett  v.  Bragdon,  7  Pa.  Super.  Ct.  581,  holding  not  due  diligence 
for  holder  to  neglect  to  learn  residence  of  defendant  indorser,  and  delega- 
tion to  subsequent  indorser  to  give  other  notice;  Ratcliff  v.  Planters'  Bank,  2 
Sneed,  427,  holding  inability  to  find  acceptor,  sufficient  excuse  for  failure  of  pre- 
sentment and  demand;  Ellis  y.  Commercial  Bank,  7  How.  (Miss.)  294,  40  A. 
D.  63,  to  point  that  failure  to  find  acceptor  at  count inghouse,  it  being  closed, 
is  sufficient  excuse  for  want  of  demand;  Wilson  v.  Senier,  14  Wis.  380,  holding 
indorser  discharged  by  holder's  ftiilure  to  give  notice  of  dishonor,  where  holder 
knew  indorser's  foreign  address,  and  his  agent's  home  address. 

Distinguished  in  Huff  v.  Ashcraft,  1  Disney  (Ohio)  64,  holding  demand  of  pay- 
ment at  house  of  deceased  maker  on  day  of  funeral  unnecessary. 
BuMcketkcy  of  presentment  and  notice. 

Cited  in  Hartford  Bank  v.  Green,  11  Iowa,  476;  Nicholson  v.  Barnes,  11 
Nch.  452,  38  A.  R.  373,  9  N.  W.  652,— holding  insufficient  to  bind  indorser's 
presentment  to  maker  at  place  where  dated,  when  permanent  residence  known 
to  holder;  Pierce  v.  Struthers,  27  Pa.  249,  holding  sufficient  to  charge  indorser's 
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])re8entment  on  acceptor  at  place  giyen  aa  his  address  in  the  bill;  Williams  t. 
Planters'  &  M.  Nat.  Bank,  01  Tex.  651,  45  S.  W.  690,  to  point  that  possession 
by  notary  to  present  and  demand  note  payable  in  city,  no  particular  place  being 
named,  sufficient  demand,  maker  not  residing  there;  Smedes  t.  Bank  of  Utica, 
20  Johns.  372,  holding  insufficient,  eyidence  of  notice  to  indorser  where  witness 
not  sure  whether  he  mailed  or  made  personal  yisit. 

Cited  in  reference  note  in  38  A.  D.  460,  on  effect  of  notice  by  mail  to  indorser. 

—  At  residence  or  place  of  business. 

Cited  in  Ogden  y.  Cowley,  2  Johns.  274,  holding  sufficient  demand  and  notice 
on  note,  personal  yisits  to  maker's  and  indorser's  residences,  though  they  were 
out  of  town;  Anderson  y.  Drake,  14  Johns.  114,  7  A.  D.  442,  holding  not  suffi- 
cient, demand  of  payment  of  note  in  New  York,  on  maker  known  to  holder  to 
reside  in  Eangston;  Woodworth  y.  Bank  of  America,  19  Johns.  391,  10  A.  D. 
239  (dissenting  opinion),  on  necessity  of  making  demand  at  residence  of  maker 
in  absence  of  designated  place  of  payment;  Halliday  y.  Martinet,  20  Johns. 
168,  11  A.  D.  262,  holding  prima  facie  eyidence  of  proper  demand  on  maker  of 
note,  notary's  statement  in  protest  that  he  had  called  at  maker's  house; 
Cummings  y.  Fisher,  Authon,  N.  P.  1,  holding  unnecessary,  demand  at  last  place 
of  residence  of  maker,  no  longer  residing  in  city  where  payable;  Harris  y.  Rob- 
inson, 4  How.  330,  11  L.  ed.  1000,  holding  sufficient,  notary's  inquiry  of  bank 
cashier,  holder's  agent  and  address  of  notice  of  dishonor  to  address  given; 
Ashley  y.  Gun  ton,  15  Ark.  415,  holding  insufficient,  notice  of  dishonor  left  at 
indorser's  hotel,  no  further  proof  of  diligent  inquiry  appearing;  Wiseman  y. 
Chiappella,  23  How.  368,  16  L.  ed.  466,  sustaining  notice  thrust  through  keyhole 
of  house;  Marr  y.  Johnson,  9  Yerg.  1,  holding  sufficient,  notice  of  dishonor 
sent  to  indorser's  permanent  residence  though  he  was  temporarily  elsewhere. 

Cited  in  reference  note  in  14  A.  D.  597,  as  to  place  to  direct  notice  to  in- 
dorser. 

Distinguished  in  Taylor  v.  Snyder,  3  Denio,  145,  45  A.  D.  457  (reyersing  4 
N.  Y.  Leg.  Obs.  16),  holding  where  maker  of  note  at  Troy  resided  in  Florida, 
as  holder  knew,  demand  at  Troy  insufficient. 

Criticized  in  Galpin  y.  Hard,  3  M'Cord,  L.  394,  15  A.  D.  640,  holding  insuffi- 
cient to  charge  indorser,  notary's  attempt  to  find  maker  for  presentment  at  city 
address,  where  permanent  country  address  well  known. 

—  Where  Indorser  is  dead. 

Cited  in  Maskero  v.  Pedesclaux,  22  La.  Ann.  227,  2  A.  R.  727,  to  point  that 
notice  of  protest  addressed  to  indorser,  whose  recent  decease  was  unknown  to 
holder,  would  be  sufficient;  Deininger  y.  Miller,  7  App.  Div.  400,  40  N.  Y. 
Supp.  195,  holding  insufficient,  notice  of  dishonor,  to  executor  of  deceased  indorser 
eleyen  days  after  nonpayment;  Weayer  y.  Penn,  27  La.  Ann.  129,  holding  suffi- 
cient, notice  of  protest  addressed  to  deceased  indorser  at  last  residence;  Mer- 
chants' Bank  y.  Birch,  17  Johns.  25,  8  A.  D.  367,  holding  sufficient,  notice  of 
nonpayment  of  note  left  at  indorser's  residence,  though  he  had  in  fact  died  at 
sea  before  note  matured;  Beals  y.  Peck,  12  Barb.  245,  holding  sufficient  notice 
addressed  to  deceased  indorser,  which  was  deliyered  to  his  administrator;  Bank 
of  Port  Jefferson  y.  Darling,  91  Hun,  236,  36  N.  Y.  Supp.  153,  holding  suffi- 
cient, notice  of  protest  mailed  to  "estate  of"  deceased  indorser;  Dodson  y.  Taylor, 
56  N.  J.  L.  11,  28  Atl.  316;  Linderman  y.  Guldin,  34  Pac  54,— holding  suffi- 
cient, notice  of  dishonor  addressed  to  deceased  indorser  at  last  residence,  before 
probate  of  will;  Boyd  y.  City  Say.  Bank,  15  Gratt.  501,  holding  sufficient  no- 
tice of  dishonor  addressed  to  ''legal  representatiye"  of  deceased  indorser  at  last 
residence. 

Distinguished  in  Mathewson  y.  Strafford  Bank,  45  N.  H.  104,  holding  insuffi- 
cient, notic?  addressed  to  deceased  indorser,  but  sent  to  cashier  of  bank  who  for- 
warded same  to  one  subsequently  appointed  administrator;  Willis  y.  Green,  5 
Hiil,  232,  40  A.  D.  351,  holding  insufficient  to  charge  indorser's  estate  notice  mailed 
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to  Mm,  after  death,  to  Little  Falls  instead  of  Salisbury  where  he  had  resided; 
Caji^ga  County  Bank  t.  Bennett,  5  Hill,  236,  holding  insufficient  notice  of  dis- 
honor addressed  to  deceased  indorser,  where  holder  knew  him  dead  and  will  in 
ezistenoe. 
Belease  of  one  Joint  obligor. 

Cited  in  Hoyt  t.  Miner,  7  Hill,  525,  holding  release  of  one  of  two  persons 
jointly  liable  for  mechanic's  lien,  no  release  of  other,  right  against  other  being 
reserred. 

2  AM.  DEO.  2S8,  FROST  ▼.  RATMONB,  2  CAINES,  188. 
CaTeat  emptor  in  sales  of  land. 

Cited  in  Doyle  v.  Knapp,  4  111.  334;  Union  P.  R.  Co.  y.  Barnes,  12  C.  C.  A.  48,  27 
U.  S.  App.  421,  64  Fed.  80;  McConihe  t.  Fales,  107  N.  Y.  404, 14  N.  E.  285;  Murray 
▼.  Ballon,  1  Johns.  Ch.  566;  Griel  t.  Lomax,  86  Ala.  182,  5  So.  325;  Strong 
T.  Waddell,  56  Ala.  471, — on  application  of  rule;  Phillips  v.  Hudson,  31  N. 
J.  L.  143,  as  to  application  of  rule  on  executed  sale;  Hiatt  v.  Twomey,  21  N.  C. 
(1  Der.  k  B.  Eq.)  315,  on  the  application  of  caveat  emptor  to  sale  of  patent 
right;  Peay  t.  Wright,  22  Ark.  198,  holding  in  absence  of  fraud,  purchaser  is 
confined  to  covenants  contained  in  the  deed,  in  case  of  failure  of  title;  Maney 
T.  Porter,  3  Humph.  347,  holding  in  absence  of  fraud  or  express  warranty,  no 
action  will  lie  on  failure  of  title;  Hurd  t.  Hall,  12  Wis.  113;  Nellis  v.  Clark, 
20  Wend.  24;  Gouvemeur  t.  Elmendorf,  5  Johns.  Ch.  79;  Abbott  v.  Allen,  2 
Johns.  Ch.  519,  7  A.  D.  554;  Henderson  t.  Overton,  2  Yerg.  394,  24  A.  D.  492; 
Smith  V.  Winston,  2  How.  (Miss.)  601, — ^holding  in  absence  of  express  covenants 
purchaser  takes  risk  of  title;  Earle  v.  DeWitt,  6  Allen,  520,  on  same  point; 
Black  V.  Gifanore,  9  Leigh,  446,  33  A.  D.  253,  applying  same  principle  to  covenant 
of  quiet  possession  in  lease  for  life;  Furman  v.  Elmore,  2  Nott  &  McC.  189, 
holding  no  action  allowable  before  eviction  when  covenants  of  seisin  are  ab- 
sent. 
Implied  covenants  In  deed. 

Cited  with  special  approval  in  Cadwallader  v.  Tryon,  37  Pa.  318,  holding  no 
general  warranty  implied  in  the  necessary  words  used  in  the  creation  of  free- 
hold. 

Cited  in  Gano  v.  Vanderveer,  34  N.  J.  L.  293,  to  the  proposition  that  at  com- 
mon law  a  warranty  of  title  was  not  implied  from  an  adequate  price;  Van 
Eps  V.  Schenectady,  12  Johns.  436,  7  A.  D.  330,  holding  no  warranty  in  ordinary 
conveyance  in  fee  without  express  warranty. 

Cited  in  notes  in  32  A.  D.  355,  on  words  from  which  covenants  for  title  are 
implied;   32  A.  D.  354,  on  implied  covenants  for  title  other   than   statutory; 
4  A.  D.  558,  on  implied  warranty  of  title  or  quantity. 
—  Prom  words  "grant,  give,  bargain,  or  sell." 

Referred  to  as  leading  case  in  Aiken  v.  Franklin,  42  Minn.  91,  6  L.R.A.  360, 
43  N.  W.  839,  on  use  of  words  which  import  covenant  of  seisin. 

Cited  in  Keating  v.  Simons,  13  Kulp,  213,  holding  words  "grant,  bargain, 
sell,  alien,  release,  and  confirm"  do  not  create  an  implied  warranty;  Claunch 
V.  Allen,  12  Ala.  159,  holding  under  statute  requiring  use  of  words  ''grant,  bar- 
gain, and  sell"  to  create  covenant  of  title,  the  use  of  words  "bargained  and 
sold"  alone  did  not  raise  the  covenant;  Lamb  v.  Kamm,  1  Sawy.  238,  Fed. 
Dm.  No.  8,017,  holding  at  common  law  there  was  no  implied  covenant  from  use 
of  words  "bargain,  sell,  and  quitclaim;"  Dorsey  v.  Jackman,  1  Serg.  A  R. 
42,  7  A.  D.  611,  holding  words  "sell  and  convey"  do  not  create  implied  warranty 
of  title;  Kent  v.  Welch,  7  Johns.  258,  5  A.  D.  266;  Crouch  v.  Fowle,  9  N.  H. 
219,  32  A.  D.  350, — holding  that  word  "give"  in  a  conveyance  in  fee  simple  a 
covenant  of  title  is  implied;  Mack  v.  Patchin,  29  How.  Pr.  20,  1  Sheldon,  67, 
to  the  proposition  that  at  common  law  a  warranty  was  implied  only  in  a  gift; 
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Roeboek  t.  Dupuy,  2  Ala.  635,  on  same  point;  Jackson  t.  Burwell,  9  N.  Y.  SSS; 
Christine  v.  Whitehill,  16  Serg.  ft  R.  98  (dissenting  opinion) ;  McTaggart  y.  Ris- 
ley,  4  Or.  235  (dissenting  opinion),— on  "give  and  grant"  as  implying  eor- 
enants  of  title;  McDonough  v.  Martin,  88  Oa.  675,  18  LuRA.  343,  16  8.  E.  59, 
on  proper  word  in  conveyance  to  import  covenant  of  title ;  Beach  v.  Steams,  1  Aik. 
(Vt.)  325,  holding  implied  warranty  arising  from  word  "give"  in  a  deed,  is 
good  only  during  the  life  of  the  grantor. 

Cited  in  reference  notes  in  66  A.  D.  670,  on  what  is  implied  by  terms  "grants 
bargain,  and  sell,"  in  deed;  39  A.  D.  342,  on  words  "grant,  bargain,  and  sell,'' 
as  importing  warranty  of  title  against  encumbrances;  76  A.  D.  421,  on  terms 
*'grant,  bargain,  and  sell,"  being  covenant  against  all  encumbrances  done  or  suf- 
fered by  grantor. 

Disapproved   in  Moore  v.  Lanham,  3  Hill,  L.  299,  holding  there  is  an  im* 
plied  warranty  of  title  on  sale  of  both  real  and  personal  property. 
Implied  oovenanta  In  leases. 

Cited  with  special  approval  in  Headley  v.  Hoopengamer,  60  W.  Va.  626,  55 
S.  E.  744,  on  the  words  in  a  lease  that  will  carry  implied  warranty  of  title 
and  quiet  enjoyment. 

Cited  in  Grannis  v.  Clark,  8  Cow.  36,  on  use  of  proper  word  to  effect  cov- 
enant. 
Merger  of  implied  In  express  warranties. 

Cited  in  Vanderkarr  v.  Vanderkarr,  11  Johns.  122;  Randolph  v.  Meek,  Mart. 
&  Y.  58;  Duncan  v.  Lane,  8  Smedes  k  M.  744;  Peabody  v.  Phelps,  9  CaL 
213, — ^holding  all  implied  covenants  are  merged  in  express  ones;  Witty  v. 
Matthews,  52  N.  Y.  512,  applying  foregoing  to  covenant  to  repair  in  lease;  Hurd  v. 
Smith,  5  Colo.  233,  holding  that  where  deed  contains  express  covenants,  other 
covenants  will  not  be  implied;  Brown  v.  Smith,  5  How.  (Miss.)  387,  holding 
implied  warranty  of  title  in  sale  of  personal  property  was  destroyed  by  an  ex- 
press  warranty  of  title;  Weiser  v.  Weiser,  5  Watts,  279,  30  A.  D.  313;  Kent 
V.  Welch,  7  Johns.  258,  5  A.  D.  266, — holding  implied  covenants  qualified  by 
express  ones. 
Actionable  deceit  in  sale  of  lands. 

Cited  in  Grady  v.  Jeffares,  25  Fla.  743,  6  So.  828;  Davis  v.  Smith,  5  Ga. 
274,  48  A.  D.  279, — ^holding  same  as  to  fraudulent  representations  as  to  title; 
Ward  V.  Wiman,  17  Wend.  193;  Kimball  v.  Saguin,  86  Iowa,  186,  53  N.  W. 
116,— on  same  point;  Hinton  v.  Scott,  Dudley  (Ga.)  245,  on  deceit  as  remedy 
for  fraudulent  representation  as  to  the  existence  of  lands;  Newell  v.  Horn, 
45  N.  H.  421,  holding  action  for  fraudulent  representation  as  to  extent  of  prop- 
erty would  lie;  Furman  v.  Elmore,  2  Nott  &  M'C.  189,  on  right  of  purchaser 
to  recover  value  of  land  in  case  of  eviction. 
Ijiabillty  for  deceit  in  sale  with  warranty. 

Cited  in  Dye  v.  Wall,  6  Ga.  584,  holding  action  for  fraud  will  lie  on  sale  of 
personal  property,  even  where  there  is  an  express  warranty;  Wardell  v.  Fos- 
dick,  13  Johns.  325,  7  A.  D.  383,  holding  covenants  immaterial  where  sale  has 
been  induced  by  fraud. 

2  AM.  DBG.  2S5,  CLINTON  v.  CROSWEIjIj,  2  CAINES,  244. 
Grounds  for  change  of  venue  in  libel  cases. 

Cited  in  Root  v.  King,  4  (Ik>w.  403,  on  change  of  venue  in  libel  from  county 
of  residence  to  another  county. 

Cited  in  reference  note  in  50  A.  D.  223,  on  change  of  venue. 

Cited  in  note  in  15  A.  D.  224,  on  venue  in  libel. 
Publication  of  libel. 

Cited  in  note  in  15  A.  S.  R.  337,  on  proof  of  publication  of  newspaper  libel. 
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S  AM.  BBC.  2Se,  WAIiDEN  t.  UB  ROT,  2  CAINES,  2eS. 
WaceSf  proTifllons,  and  expenses  as  subjects  of  general  average. 

Cited  in  May  t.  Delaware  Ins.  Co.  19  Pa.  312,  holding  wages  and  prori- 
nous  during  detention  because  of  injuries  through  perils  of  navigation,  are 
aobject  of  general  average;  Nelson  v.  Belmont,  6  Duer,  310,  holding  repairs 
st  a  port  of  necessity  when  the  voyage  is  broken  up,  are  not  subject  to  general 
iTerage;  Barker  v.  Phcenix  Ins.  Co.  8  Johns.  307,  holding  charges  of  unload- 
ing and  storage,  in  addition  to  wages  and  provisions  of  crew,  incurred  in  case 
of  necessity,  form  general  average;  Thornton  v.  United  States  Ins.  Co.  12  Me. 
150,  holding  wages  and  provisions  of  the  crew  from  time  of  putting  away 
for  port,  and  expenses  incurred  during  detention  for  the  benefit  of  all  con- 
cerned, are  subject  of  general  average. 

Cited  in  reference  notes  in  22  A.  D.  129,  on  what  are  subjects  of  general 
average;  29  A.  D.  461,  on  wages  and  provisions  of  crew  during  detention  of  ves- 
•et  as  subject  of  general  average. 

Cited  in  notes  in  14  E.  R.  C.  383,  on  labor  and  expense  in  floating  stranded 
Teasel  as  case  of  general  averages;  14  E.  R.  C.  399,  on  expenses  of  repair  as  sub- 
ject of  general  average. 

Distinguished  in  Dunham  v.  Commercial   Ins.   Co.   11   Johns.   315,  6   A.   D. 
374,  holding  wages  and  provisions  during  detention  for  repairs  after  delivery 
of  cargo  not  subjects  of  general  average. 
Parties  liable  to  contribute  for  wages  and  provisions. 

Cited  in  Henshaw  v.  Marine  Ins.  Co.  2  Caines,  274,  holding  ship  as  well  as  cargo 
must  contribute;  Perry  v.  Ohio  Ins.  Co.  5  Ohio,  305,  holding  insurer  on  body  of  a 
Tessel  not  liable  for  wages  and  provisions  for  repair  in  a  port  of  necessity,  where 
Teasel  could  have  reached  port  by  being  toTmed;  Lewis  v.  Williams,  1  Hall,  474, 
holding  an  average  adjustment  hi  the  port  of  destination  which  was  also  one  of 
neceesity,  binding  on  the  insurer  of  a  contributory  party;  Spafford  v.  Dodge,  14 
Mass.  66,  on  previous  contract  as  excluding  right  to  contribution. 

2  AM.  BBC.  2St,  PEOPUB:  t.  BARRETT,  2  GAINES,  S04. 
IHsmlssal  or  discharge  of  jury  as  jeopardy. 

Beferred  to  as  leading  case  in  Klock  v.  People,  2  Park.  Crim.  Rep.  676,  hold- 
tag  discharge  of  jury  because  prosecutor  is  unprepared  with  his  evidence  is  a 
bar  to  subsequent  trial;  State  v.  Williams,  3  Stew.  (Ala.)  454,  holding  dis- 
charge  for  cause  disqualifying  juror  discovered  after  defendant  accepted  him  is 
not  former  jeopardy. 

Cited  in  People  v.  Goodwin,  18  Johns.  187,  9  A.  D.  203,  5  N.  Y.  City  H.  Rec. 
1^,  1  Wheeler,  C.  C.  470,  notes,  on  the  effect  of  withdrawing  of  a  juror  because 
prosecutor  was  not  prepared  with  his  proofs;  State  v.  Waterhouse,  Mart.  &  Y. 
278,  to  the  proposition  that  the  withdrawal  of  a  juror  because  prosecutor 
was  unprepared  with  his  proofs  was  equivalent  to  acquittal;  Ah  King  v.  Peo- 
ple, 2  Cowen  Crim.  Rep.  429,  holding  withdrawal  of  juror  or  discharge  of  jury 
without  prisoner's  consent  would  amount  to  an  acquittal;  Murphy  v.  State, 
25  Neb.  807,  41  N.  W.  792,  to  the  proposition  that  if  after  the  jury  has  been 
sworn  and  jeopardy  thus  b^^n,  the  court  discharges  them  without  a  verdict, 
such  discbarge  amounts  to  an  acquittal;  Grant  v.  People,  4  Park.  Crim.  Rep. 
527,  holding  discharge  of  jury  without  cause  equivalent  to  acquittal;  Ned 
T.  SUte,  7  Port.  (Ala.)  187;  Mount  v.  State,  14  Ohio,  296,  45  A.  D.  642,— 
<m  effect  of  withdrawal  of  juror  because  state  is  not  prepared  as  acquittal; 
Gaenther  v.  People,  24  N.  Y.  100  (dissenting  opinion) ;  Schrieber  v.  Clapp, 
13  Okla.  215,  74  Pac  316;  Shepherd  v.  People,  25  N.  Y.  406,— to  the  propo- 
sition that  the  improper  withdrawal  of  a  juror,  after  plea  was  a  sufficient  de- 
fense on  second  trial;  (VBrian  v.  Com.  9  Bush,  333,  15  A.  R.  716,  to  the  propo- 
iition  that  if  the  state  without  sufficient  cause  prevents  a  verdict  as  by  improper 
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discharge  of  a  jury,  such  discharge  is  an  acquittal;  Weinzorpflin  y.  State,  7 
Blackf.  186,  holding  discharge  of  jury  without  good  cause  bar  to  subsequent 
trial;  King  v.  People,  5  Hun,  297,  holding  discharge  on  objection  for  want 
of  arraignment  no  bar;  Reynolds  v.  State,  3  Ga.  53,  holding  a  capricious  dis- 
charge of  the  jury  was  a  bar  to  a  subsequent  trial,  where  prosecutor  had  en- 
tered a  nolle  prosequi  over  objection  of  defendant;  State  v.  Shuchardt,  18  Neb. 
454,  25  N.  W.  722,  holding  discharge  of  jury  while  a  reasonable  probability  of 
agreeing  existed,  was  sufficient  to  sustain  plea  of  former  jeopardy. 

Cited  in  reference  notes  in  1  A.  D.  176,  177,  on  discharge  of  jury  without 
verdict;  41  A.  D.  313,  on  separation  or  discharge  of  jury  in  criminal  case  be- 
fore conviction. 

Cited  in  notes  in  21  L.  ed.  U.  S.  873,  on  what  constitutes  former  jeopardy;. 
48  L.RJk,.  441,  on  effect  of  withdrawal  of  juror  in  criminal  cases. 

Limited  in  People  v.  Green,  13  Wend.  55,  holding  only  cause  for  which  a  with- 
drawal of  juror  will  bar  subsequent  trial  is  where  public  prosecutor  is  not  pre- 
pared with  his  testimony. 

Doubted  in  Smith  v.  State,  41  N.  J.  L.  598,  as  to  whether  the  withdrawal  of  a 
witness  because  prosecutor  was  unprepared  was  not  a  sufficient  cause  for  dis- 
charge of  jury. 
—  Rule  as  to  misdemeanors. 

Cited  in  McCauley  v.  State,  26  Ala.  135,  holding  discharge  of  jury  without 
necessity  was  a  bar  to  a  second  trial,  in  a  misdemeanor  case. 

Distinguished  in  People  v.  Ellis,  15  Wend.  368,  holding  juror  may  be  with- 
drawn at  instance  of  prosecutor  in  trial  for  misdemeanor. 
Erroneous  judgment  as  bar  to  second  trial  for  crime. 

Cited  in  Shepherd  v.  People,  24  How.  388,  holding  the  giving  of  a  wrong  judg- 
ment on  a  lawful  and  regular  trial  and  conviction,  is  a  bar  to  subsequent  triaL 
Ground  for  discharge  of  jury  in  criminal  cases. 

Cited  with  approval  in  State  v.  McCoy,  14  N.  H.  364,  holding  court  may,  in 
case  of  necessity,  discharge  jury. 

Cited  in  Dobbins  v.  State,  14  Ohio  St.  493,  holding  urgent  necessity  cause 
to  discharge  jury;  State  v.  Walker,  26  Ind.  346,  holding  disagreement  after 
reasonable  time  cause  for  discharge. 

Cited  in  note  in  12  A.  D.  547,  on  disagreement  of  jury  as  ground  for  dis- 
charge. 
Power  to  discharge  jury. 

Cited  in  Miller  v.  Metzger,  16  111.  390,  holding  power  to  discharge  jury  lies 
in  the  court. 

Cited  in  notes  in  78  A.  S.  R.  783;  48  L.RJI.  434,— on  right  to  withdraw  juror 
in  criminal  cases. 
Implied  acquittal. 

Cited  in  Guenther  v.  People,  24  N.  Y.  100,  on  conviction  upon  one  count  as  equiv* 
alent  to  verdict  of  not  guilty  on  the  other. 
Criminal  conspiracy. 

Cited  in  Lambert  v.  People,  9  Cow.  578,  as  being  a  case  where  the  indict- 
ment was  for  conspiracy,  but  as  not  decided  whether  eonspiracy  to  defraud  a 
person  of  his  property  was  indictable. 

2  AM.  DEC.  241,  DAVY  v.  HAIiliETT,  S  CAINES,  16. 

Insurance  on  outward  and  homeward  freights. 

Cited  in  Hugg  v.  Augusta  Ins.  &  Bkg.  Co.  7  How.  596,  12  L.  ed.  834,  holding 
a  certain  policy  applied  to  the  freight  at  risk  whether  on  the  outward  or  home- 
ward voyage  to  the  amount  of  the  valuation;  Insurance  Co.  t.  Mordecai,  28 
How.  Ill,  16  L.  ed.  329,  holding  that  a  policy  upon  freight  of  a  vessel  Charles- 
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ton  to  Rio  Janeiro  and  from  thence  to  a  point  of  discharge  in  the  United  State* 
applied  to  the  freight,  at  risk  to  the  amount  of  the  valuation,  whether  (m  the 
ontward  or  homeward  voyage. 
Daratioii  of  risk. 

Cited  in  note  in  13  E.  R.  C.  647,  on  duraticm  of  insurance  risk. 
Nature  of  valued  policy. 

Cited  in  notes  in  13  E.  R.  C.  692,  on  binding  effect  of  valuation  in  valued  policy 
upcm  frei^t  where  vessel  is  captured;  14  E.  R.  C.  230,  on  valued  policy  oi  in- 
surance as  wager  policy. 
Amount  of  recovery  on  valued  policy. 

Cited  in  Whitney  v.  American  Ins.  Co.  3  Cow.  210,  holding  that  the  value 
stated  in  the  policy  is  conclusive  as  to  the  amount  of  recovery  in  case  of  total 
loss  by  perils  insured  against;  American  Ins.  Co.  v.  Center,  4  Wend.  46,  holding 
that  on  a  valued  policy  on  freight,  if  at  the  time  of  a  total  loss  there  is  an 
inchoate  right  to  freight  the  insured  is  entitled  to  recover  the  whole  amount  of 
the  valuation,  if  the  case  be  fair  and  honest  between  the  parties;  Patapsco 
Ins.  Co.  V.  Biscoe,  7  Gill  k  J.  293,  28  A.  D.  219,  holding  that  the  valuation  in 
the  policy,  unless  fraudulent,  is  conclusive  as  to  amount  of  recovery  in  case 
of  loss;  Thwing  v.  Washington  Ins.  Co.  76  Mass.  443,  holding  that  if  the  assured 
recover  on  a  valued  policy  for  loss  of  freight  he  is  entitled  to  the  full  sum; 
American  Ins.  Co.  v.  Griswold,  14  Wend.  399,  holding  that  an  assurer  of  goods 
to  a  certain  amount  is  liable  to  that  amount  in  case  of  loss,  though  there  are 
subsequent  assurers. 
Cited  in  reference  note  in  28  A.  D.  226,  on  valued  policy. 

Cited  in  note  in  13  K  R.  C.  606,  607,  on  amount  recoverable  imder  valued 
policy. 
When  marine  policy  attaches. 

Cited  in  note  in  13  E.  R.  C.  692,  on  necessity  that  cargo  be  laden  before  policy 
on  freic^t  attaches. 
Abandonment  of  ship  as  affecting  Insurance  on  freight. 

Cited  in  Livingston  v.  Columbian  Ins.  Co.  3  Johns.  49,  holding  that  the 
sbandonment  of  a  ship  has  no  effect  to  destroy  the  right  to  recover  on  the 
policy  on  the  freight;  Hubbell  v.  Great  Western  Ins.  Co.  74  N.  Y.  246,  hold- 
ing that  the  abandonment  of  the  ship  does  not  deprive  the  owner  of  his  re- 
course against  the  insurer  on  freight  for  the  portion  lost  by  abandonment; 
Hammond  v.  Essex  F.  ft  M.  Ins.  Co.  4  Mason,  196,  Fed.  Cas.  No.  6,001,  holding 
that  up  to  the  time  of  the  loss  the  underwriter  of  the  freight  is  entitled  freight 
pro  rata  itineris  and  the  underwriter  on  the  ship  to  all  which  is  subsequently 
earned;  Armroyd  v.  Union  Ins.  Co.  3  Binn.  437,  on  same  point;  Hughes  v.  Sun 
Mut  Ins.  Co.  12  Daly,  46,  holding  that  where  the  underwriters  of  a  vessel  and 
cargo  accept  an  abandonment  they  are  entitled  to  that  portion  of  the  freight  earned 
tosbequent  to  the  disaster,  the  owner  retaining  what  was  previously  earned; 
Marine  Ins.  Co.  v.  United  Ins.  Co.  9  Johns.  186,  to  dictum  that  the  claim  of  the 
tmderwriter  of  the  ship  to  the  freight  earned  subsequent  to  abandonment  will 
{derail  over  that  of  the  insurer  on  the  freight;  Hubbell  v.  Great  Western  Ins.  Co. 
10  Hun,  167,  holding  that  the  fact  that  the  abandonees  of  the  cargo  applied  to 
their  use  the  subsequent  saving  of  freight  does  not  change  the  liabili^  of  the 
underwriters  of  the  freight  for  a  total  loss ;  Mumf ord  v.  Hallett,  1  Johns.  433,  hold- 
ing that  the  owner  of  a  ship  who  abandons  it  to  the  insurer  of  the  vessel  and  cargo 
ii  entitled  to  recover  for  a  total  loss  against  the  insurers  on  the  profits. 

Cited  in  note  in  1  E.  R.  C.   155,  on  effect  of  abandonment  on  right  of  in- 
lored  to  recover  frei^^t  for  portion  of  voyage  performed. 
Distinguished  in  United  Ins.  Co.  v.  Lenox,  1  Johns.  Cas.  377,  holding  tliat 
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the  insurer  of  a  ship  who  accepts  an  abandonment  is  entitled  to  frei^^t  earned 
l^  the  ship  subsequent  to  the  abandonment. 

2  AM.  BBC.  247,  STEVENS  T.  GOIjUMBIAN  INS.  GO.  S  GAINES,  4S. 
Amouiit  of  recoTory  on  open  policy  on  freight. 

Cited  in  Daniels  y.  Atlantic  Mut.  Ins.  Co.  24  N.  T.  447,  holding  that  under  a 
policy  on  freight  it  is  the  gross  frei^^t  that  is  insured  not  the  net  freight  deduct- 
ing expenses  of  carrying  it 

Cited  in  note  in  14  E.  R.  G.  488,  on  adjustment  upon  gross  freight  of  loss  up(m 
open  policy. 

2  AM.  DEG.  250,  SAfEDES  y.  HOOOHTALINO,  S  GAINES,  48. 
Amount  of  liability  on  penal  bond. 

Cited  in  Mower  y.  Kip,  6  Paige,  88,  20  A.  D.  748,  holding  the  mortgagee  whose 
debt  is  secured  by  a  bond  and  mortgeige,  has  a  lien  upon  the  land  for  the  yalue 
of  the  whole  amount  of  the  principal  and  interest  due  according  to  the  con- 
dition of  the  mortgage  although  such  amount  exceeds  the  penalty  of  the  bond. 

Cited  in  reference  note  in  33  A.  8.  R.  840,  on  damages  recoyerable  on  in- 
denmiiy  bonds. 

Distinguished  in  State  ex  rel.  Terry  y.  Blakemore,  7  Heisk.  638,  holding 
that  a  surety  on  an  official  bond  cannot  be  held  for  more  that  the  amount  of 
the  penalty  of  the  bond;  Ansley  y.  Mock,  8  Ala.  444,  holding  that  the  penalty  of 
the  bond  must  limit  the  responsibility  of  the  surety. 

Disapproved  in  Cherry  y.  Mann,  Cooke  (Tenn.)  268,  5  A.  D.  606,  holding 
that  on  a  penal  bond  with  collateral  conditions  no  more  can  be  reooyered  than 
the  penalty;  Mower  y.  EJp,  2  Edw.  Ch.  165,  holding  that  except  in  cases  of 
special  circumstances  the  amount  of  recovery  on  a  bond  is  limited  to  the 
amount  of  the  bond. 
^Indnsion  of  interest  exceeding  penalty. 

Cited  in  Robbins  v.  Long,  16  N.  J.  Eq.  50,  holding  that  in  an  action  on  a 
penal  bond,  interest  may  be  recovered  in  the  form  of  damages  to  an  amount,  ex- 
ceeding the  penalty  of  the  bond;  Griffiths  v.  Hardenbergfa,  41  N.  Y.  464,  holding 
that  in  an  action  on  a  penal  bond,  interest  may  be  recovered  for  the  detention 
of  the  debt  beyond  the  amount  of  the  penalty  of  the  bond;  Boyd  v.  Boyd,  1 
Watts,  366,  sustaining  the  allowance  of  interest  from  the  commencement  of  the 
suit  on  a  penal  bond,  though  beyond  the  penalty  of  the  bond;  Wyman  v.  Rob- 
inson, 73  Me.  384,  40  A.  R.  360,  holding  that  interest  as  damages  from  date 
of  breach  of  a  penal  bond  may  be  recovered  against  principal  uid  sureties 
though  such  amount  exceeds  the  penally  of  the  bond;  McKenna  v.  Secrest, 
4  Strobh.  Eq.  160,  holding  that  creditors  under  an  official  bond  who  are  en- 
joined  from  proceeding  at  law  by  the  sureties  on  the  bond  and  brought  into 
equity,  interest  may  be  allowed  on  the  bond,  from  the  time  of  such  injunc- 
tion though  such  exceed  penally  of  bond. 

Cited  in  notes  in  55   L.RJI.  385,  on  allowance  of  interest  beyond  penalty 
of  statutory  bond;  87  A.  D.  747,  as  to  whether  interest  can  be  recovered  on 
penal  bond  beyond  penalty. 
Interest  as  damages  on  bond. 

Cited  in  Lyon  v.  Clark,  8  N.  Y.  148,  holding  that  interest  may  be  recovered 
by  way  of  damages  on  a  penal  bond  conditioned  to  indemnify  the  obligee,  against 
payment  of  money;  Cook  v.  Tousey,  3  Wend.  444,  holding  that  where  the  prin- 
cipal  and  interest  due  on  a  bond  exceed  the  penalty  the  jury  ought  to  give  the 
excess  in  damages;  Hood  v.  Hayward,  124  N.  Y.  1,  26  N.  E.  331,  26  Abb.  N.  C. 
202,  20  N.  Y.  Civ.  Proc.  Rep.  60,  holding  that  the  withholding  of  the  payment  of 
a  bond  conditioned  to  pay  a  specific  siun  of  money  creates  a  liability  to  pay 
damages  estimated  in  interest. 
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PresnmptioA  of  paymoit  after  twenty  yean. 

Cited  in  Palmer  y.  Dubois,  1  Mill,  Const.  178,  to  the  point  that  the  English 
rak  as  to  presumption  of  pajment  after  lapse  of  twenty  years  has  been 
sdopted. 

t  AM.  DBO.  ISl,  PEIiTON  y.  WARD,  S  OAINES,  7S. 
AcUoiiableness  of  words  impatins  crime. 

Cited  in  Case  y.  Buckley,  15  Wend.  327,  holding  that  words  charging  a 
party  with  haying  burnt  his  own  bam  with  intent  to  defraud  an  insurance  com- 
pany are  actionable  whether  the  bam  was  insured  or  not. 

Cited  in  note  in  41  A.  R.  591,  on  actionability  of  words  imputing  crime. 
—  Of  worda  cbarging  false  swearing. 

Cited  in  Sherwood  y.  Chace,  11  Wend.  38;  Phinde  y.  Vaughan,  12  Barb. 
215, — ^holding  that  words  which  conyey  to  the  minds  of  the  hearers  any  impu- 
tstion  of  perjury  are  actionable;  Brace  y.  Brink,  33  Mich.  91,  holding  that 
words  charging  a  person  with  haying  been  indicted  before  a  grand  jury  for 
swearing  falsely  are  actionable  per  se;  Coons  y.  Robinson,  3  Barb.  625,  hold- 
ing the  words  "he  has  sworn  to  a  lie  and  done  it  meaningly  to  cut  my  throat" 
are  actionable  per  se;  Magee  y.  Stark,  1  Humph.  506,  holding  the  words,  "I  had 
a  lawsuit  with  D.  about  a  hog  and  S.  swore  falsely  against  me  and  I  haye  ad- 
vertised him  as  such,"  are  actionable;  Bell  y.  Famsworth,  11  Humph.  608, 
holding  words  charging  a  party  with  perjury  in  taking  out  a  peace  warrant 
sgainst  him  are  actionable,  though  the  process  referred  to  was  defectiye  and 
void;  Kern  y.  Towsley,  51  Barb.  885,  holding  that  words  charging  perjury  neces- 
•ari^  import  that  party  charged  swore  false  on  a  material  point  in  a  judicial 
proceeding;  Wood  y.  Scott,  13  Vt.  42,  holding  that  in  an  action  for  words  charg- 
ing perjury  the  court  will  not  presume  that  the  testimony  was  given  on  an  im- 
material point  in  the  absence  of  an  ayerment;  Palmer  y.  Hunter,  8  Mo.  512, 
hdding  the  words  "That  Hunter  swore  a  lie"  not  actionable. 

died  in  reference  notes  in  24  A.  D.  104,  as  to  when  words  charging  false 
swearing  are  actionable;  12  A.  D.  46,  on  essential  elements  to  render  charge  of 
false  swearing  actionable. 

Cited  in  note  in  26  A.  D.  95,  on  actionability  of  words  imputing  perjury. 
OAce  of  tnniiendo  In  pleading  slander. 

Cited  in  Stow  y.  Conyerse,  4  Conn.  17,  holding  that  words  which  are  am- 
Ugnous  and  admit  of  different  applications,  may  be  confined  or  directed  by 
an  innuendo;  Quinn  y.  Prudential  Ins.  Co.  116  Iowa,  522,  90  N.  W.  349,  hold- 
ing that  words  not  in  their  ordinary  or  proper  significance  ambiguous  can  neither 
be  enlarged  or  restricted  by  an  innuendo. 

(Sted  in  note  in  26  A.  D.  95,  on  definition  and  ofltoe  of  colloquium  and  innuendo, 
and  distinction  between  them. 
Aider  of  declaration  by  plea. 

Cited  in  Scofield  y.  Whitelegge,  49  N.  Y.  259,  12  Abb.  Pr.  N.  S.  323,  holding 
Ihat  an  omission  in  an  action  of  replevin  to  allege  a  right  of  property  and  of 
possession  is  not  cured  by  an  answer  denying  ownership  in  the  plaintiff. 

Disapproved  in  Slack  t.  Lyon,  9  Pick.  62,  holding  declaration  bad  in  sub- 
stance for  omission  of  material  allegation  cured  by  plea  setting  out  material 
facts. 

2  AM.  DBO.  254,  STAATS  t.  TEX  ETOK,  S  GAINES,  111. 
Measure  of  damages  for  breach  of  contract— Ijoss  of  profits. 

Cited  in  Western  U.  Teleg.  Co.  y.  Graham,  1  Colo.  230,  9  A.  R.  136,  deny- 
ing right  to  profits  lost  through  failure  to  deliyer  telegram  ordering  oil  to  bs 
shipped. 

Am.  Dec.  Vol.  I.— 11. 
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Cited  in  notes  in  53  L.RJL  42,  on  neoestity  that  profits  should  have  been 
within  contemplation  of  parties  to  entitle  one  to  recover  for  breach  of  con- 
tract; 52  L.R.A.  242,  on  loss  of  profits  of  purchase  of  real  estate  as  damages 
on  breach  by  vendor  while  acting  in  good  faith. 

—  For  failure  of  title  to  land  generally. 

Cited  in  Brinckerhoff  v.  Phelps,  24  Barb.  100,  holding  that  in  an  action  for  the 
breach  of  a  contract  to  convey  lands  the  rule  of  damages  is  the  value  of  the 
land  at  the  time  of  the  breach  and  interest  from  that  time;  Morgan  v.  Bell, 

3  Wash.  554,  10  L.RJI.  014,  28  Pac.  925;  Fletcher  v.  Button,  0  Barb.  040,^ 
holding  in  an  action  for  a  breach  of  the  covenant  to  conv^  premises,  the 
purchase  money  having  been  paid  the  vendee  is  entitled  to  recover  the  amount 
of  the  purchase  money  actually  paid  with  interest  not  to  exceed  six  years; 
Ward  V.  Burr,  5  Blackf.  110,  holding  that  the  measure  of  damages  for  the 
breach  of  contract  to  deliver  a  floating  pre-empting  right,  is  the  differenoe 
between  the  price  agreed  to  be  paid  for  it  and  its  value  at  the  time  of  the 
breach. 

Limited  in  Pumpelly  v.  Phelps,  40  N.  Y.  58,  100  A.  D.  403,  holding  that  where 
a  party  contracts  to  convey  lands  which  he  knows  at  the  time  he  has  not 
power  to  convey,  he  is  liable  to  the  vendee  for  the  loss  of  his  bargain. 

—  Amonnt  of  recovery  under  Inreacli  of  <»TenAnt  In  deed. 

Cited  in  Clinton  v.  Hart,  1  Johns.  376,  holding  that  amount  of  recovery  for 
breach  of  covenant  in  respect  to  real  property  is  the  consideration  money 
and  interest;  Hymes  v.  Esty,  133  N.  Y.  842,  31  N.  E.  105,  28  Abb.  N.  C.  309, 
holding  that  the  original  agreement  of  the  parties  is  the  inflexible  measure 
of  value  as  to  the  measure  of  damages;  Noonan  v.  Ilsley,  21  Wis.  130;  Dun- 
shee  V.  Qeoghegan,  7  Utah,  113,  25  Pac.  731;  CuUum  v.  Branch  Bank,  4  Ala. 
2,  87  A.  D.  725;  Sutton  v.  Page,  4  Tex.  142, — ^to  the  proposition  that  at  com- 
mon law  the  measure  of  damages  on  a  failure  of  title  is  the  consideration 
money  with  interest  and  costs;  Semple  v.  Whorton,  08  Wis.  020,  32  N.  W.  090 
(dissenting  opinion),  on  the  same  point;  Brisbane  v.  Pomeroy,  18  Daly,  858, 
holding  that  where  fraud  can  be  shown,  deceit  or  such  concealment  as  would 
amount  to  fraud,  the  purchaser  may  recover  his  actual  damage. 

Cited  in  note  in  1  A.  D.  9,  on  damages  for  breach  of  covenant. 

~  On  breach  of  covenant  of  warranty,  qmlet  enJoyniMBt,  or  aelaln. 

Cited  in  TripleU  v.  Gill,  7  J.  J.  Marsh.  438;  Threlkeld  v.  Fitzhugh,  2 
Leigh,  451;  Logan  v.  Moulder,  1  Ark.  313,  88  A.  D.  838;  House  v.  House,  10 
Paige,  158,  2  N.  Y.  Leg.  OU.  200y— holding  that  the  liabiUty  of  a  warrantor 
on  the  covenant  of  warranty  in  a  deed  is  the  amount  of  the  consideration  and 
interest;  Strode  v.  Cox,  2  Bibb,  273,  5  A.  D.  003;  Swafford  v.  Whipple,  8  G. 
Greene,  201,  54  A.  D.  498;  Wood  v.  Bibbins,  58  lad.  382;  Davis  v.  Smith,  5 
Ga.  274,  48  A.  D.  279;  Garrett  v.  Gaines,  0  Tex.  435;  Davenport  v.  Riley,  2 
Nott  &  M'C.  198;  Cox  v.  Henry,  32  Pa.  18,— holding  that  in  an  action  upon  a 
warranty  of  land  from  which  the  vendee  has  been  evicted  by  a  paramount  title 
the  measure  of  damages  is  the  consideration  paid  for  the  land  together  with 
interest  and  costs ;  Blackwell  v.  Board  of  Justices,  2  Blackf.  143 ;  Hollings- 
worth  V.  Mexia,  14  Tex.  Civ.  App.  303,  37  S.  W.  455;  Blossom  v.  Knox,  3 
Pinney  (Wis.)  202,  3  Chand.  (Wis.)  295,— holding  that  in  an  action  for  breach 
of  the  covenant  of  seisin  and  warranty  the  recovery  is  limited  by  the  con- 
sideration paid  and  interest  thereon;  Jenks  v.  Quinn,  01  Hun,  427,  10  N.  Y. 
Supp.  240;  Caulkins  v.  Harris,  9  Johns.  324;  Taylor  v.  Holter,  1  Mont  088; 
Cogwell  V.  Lyon,  3  J.  J.  Marsh.  38;  Baldwin  v.  Munn,  2  Wend.  399,  20  A.  D. 
027, — holding  that  the  measure  of  damages  for  breach  of  covenant  of  seisin 
general  warranty  and  quiet  enjoyment  is  the  value  of  the  land  at  the  time 
of  the  sale  and  interest  not  exceeding  six  years  and  costs ;  Hunt  v.  Raplee, 
44  Hun,  149,  to  the  proposition  that  the  recovery  on  a  breach  of  warranty  in 
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%  deed  is  limited  by  Talue  of  the  premises  as  fixed  by  the  price  paid,  with  in- 
terest not  exceeding  six  years;  Mack  ▼.  Patchin,  29  How.  Pr.  20,  1  Sheldon, 
67,  to  the  proposition  that  the  rule  of  damages  upon  the  breach  of  covenant  for 
title  is  the  price  paid  with  interest  not  exceeding  six  years ;  Henning  v.  Withers, 
2  Treadway,  Const.  584,  holding  that  in  case  of  eriction  of  the  purchaser  the 
■easure  of  damages  is  the  purchase  priee  paid  with  interest;  Henning  ▼. 
Withers,  3  Brev.  458,  6  A.  D.  598,  holding  that  consequential  damages  cannot 
be  reoorered  for  a  breach  of  the  ooyoiant  of  warranty ;  Mann  v.  Pearson,  2  Johns. 
37,  holding  that  for  breach  of  a  eoyenant  as  to  quantity,  the  reoorery  should 
be  for  the  ratable  price  of  the  deficiency;  Kinney  v.  Watts,  14  Wend.  38,  holding 
measure  of  damages  for  breadi  of  covenant  of  quiet  enjoyment  and  eviction, 
Tslue  of  land  at  time  of  sale,  as  shown  by  price  agreed  on;  Curtis  v.  Brannon, 
98  Tom.  153,  69  UELA.  760,  38  S.  W.  1073;  Pitcher  v.  Livingston,  4  Johns.  1, 
4  A.  D.  229;  Willson  v.  Willson,  25  N.  H.  229,  57  A.  D.  320;  Bennet  v. 
Jenkins,  13  Johns.  50, — holding  that  in  an  actkm  for  breach  of  covenants  of 
leisin  and  quiet  enjoyment  the  increased  value  of  the  land  and  the  improve- 
Bents  are  not  to  be  considered;  Hertsog  v.  Hertcog,  34  Pa.  418,  holding  that 
where  a  purchaser  of  land  has  been  evicted  he  cannot  recover  compensation 
for  improvements  made  or  for  incidental  accretions  in  value;  Lowrance  v. 
Robertson,  10  S.  C.  N.  S.  8  (in  opinion  of  lower  court),  to  the  point  that  the 
consideration  for  the  deed  and  interest  thereon  is  the  measure  of  damages; 
ICaiaun  v.  Ammon,  1  Grant,  Cas.  123  (dissenting  opinion),  on  the  nonliability 
of  a  covenantor  for  improvements  and  increases  in  value  of  land;  Battle  v. 
Griffin,  4  Pick.  6,  as  originating  the  rule  as  to  damages  in  New  York  in  1805 
and  therefore  inapplicable  in  construing  a  settlement  previously  made. 

Cited  in  refierence  notes  in  3  A.  D.  65;  13  A.  D.  59;  17  A.  D.  590;  39  A.  D. 
597,— on  measure  <^  damages  for  breach  of  covenant  of  seisin;  14  A.  D.  54; 
16  A.  D.  108;  17  A.  D.  788;  22  A.  D.  784;  40  A.  D.  632,— on  measure  of 
damages  for  breach  of  warranty  of  title. 

Cited  in  notes  in  99  A.  D.  73,  on  measure  of  damages  for  breach  of  covenant 
of  seisin  or  good  rig^t  to  convey;  24  A.  S.  R.  266,  267,  on  measure  of  damages 
lor  breach  of  warranty  of  title. 

Distinguished  in  Brown  v.  Allen,  73  Hun,  291,  26  N.  Y.  Supp.  299,  hold- 
ing that  wh^ne  grantee  has  taken  off  most  of  standing  timber  which  constituted 
the  principal  value  of  the  property  he  will  be  allowed  only  such  proportional 
part  of  the  purchase  price  as  is  represented  by  the  ratio  of  the  land's  value  at 
tiM  time  of  the  failure  of  title  to  its  value  when  timbered;  Bowne  v.  Wolcott, 
1  N.  D.  415,  holding  that  the  rule  that  the  measure  of  damages  for  the  breach 
of  the  covenant  of  seisin  is  the  consideration  paid  with  interest  is  limited  to 
the  cases  where  the  paramount  title  has  beoi  asserted;  Collier  v.  Gamble,  10 
Ma  467,  holding  that  under  the  statutory  covenant  of  seisin  the  measure  of 
damages  for  its  breach  is  merdy  nominal  until  the  estate  has  been  actually 
defeated. 

Disapproved  in  Witherspoon  v.  MXklla,  3  Desauss.  Eq.  245,  holding  that  a 
pordiaser,  evicted  on  account  of  a  defeetive  title  is  entitled  to  reimbursement 
for  aetoal  improvements  from  the  seller. 

—  Ob  vmrmnty  by  remote  grantor. 

Cited  in  Taylor  y.  Wallace,  20  Colo.  211,  37  Pac  963;  Brooks  v.  Black,  68 
Miss.  161,  24  A.  8.  R.  259,  11  L.R.A.  176,  8  So.  332,— holding  that  the  liability 
of  the  covenantor  is  not  changed  by  the  consideration  paid  by  a  remote  grantee 
In  an  action  by  such  remote  grantee. 

—  For  parttnl  f allnrcL  of  title  or  breach  of  covenant. 

ated  in  Stark  v.  Ofaiey,  3  Or.  88;  Bla  ▼.  Card,  2  N.  H.  175,  9  A.  D.  46; 
Mesaer  v.  Oestreich,  52  Wis.  684, — holding  that  where  the  failure  of  title  is  only 
partial  the  measure  of  damages  is  such  proportion  of  the  whole  consideration 
aa  the  value  of  the  part  which  fails  bore  to  the  whole  purchase  price  at  the 
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time  of  purchase  together  with  interest;  Dalton  v.  Bowker,  8  Ner.  190,  holding 
that  where  the  eviction  is  partial  the  measure  of  damages  is  the  value  of  the 
part  to  which  the  title  has  failed,  taken  in  proportion  to  value  of  the  whole 
property  purchased,  the  consideration  paid  being  taken  as  conclusive  of  the 
value  of  the  land;  Wager  v.  Schuyler,  1  Wend.  553,  holding  that  in  an  action 
for  breach  of  the  covenant  of  quiet  enjoyment  where  the  plaintiff  has  been  evicted 
from  one  third  of  the  premises  the  amount  of  recovery  is  one  third  of  the  pur- 
chase money  received  with  interest  and  costs;  Grantier  t.  Austin,  66  Hun,  157, 
20  N.  Y.  Supp.  968,  holding  that  where  a  party  has  been  evicted  from  a  portion 
of  the  premises  capable  of  definite  ascertainmott  the  measure  of  damages  is 
the  ratio  which  the  value  of  the  premises  taken  bears  to  the  purchase  price 
of  the  whole  together  with  the  costs  of  defending  the  action. 

—  On  breach  of  covenant  against  encumbrances. 

Cited  in  Guthrie  v.  Russell,  46  Iowa,  269,  26  A.  R.  135;  Dimmick  v.  Lock- 
wood,  10  Wend.  142,  holding  that  in  an  action  upon  the  covenant  against  en- 
cumbrances the  plaintiff  is  confined  in  his  recovery  to  the  amount  paid  by  him 
as  the  consideration  together  with  interest  and  costs  and  not  on  the  enhanced 
value. 

—  Time  for  which  Interest  may  be  Included  in  damages. 

Cited  in  De  Long  v.  Spring  Lake  &  S.  G.  Go.  65  N.  J.  L.  1,  47  AtL  491,  hold- 
ing in  an  action  for  the  breach  of  warranty  of  title  on  eviction  interest  is  al- 
lowable on  the  consideration  recovered  not  exceeding  six  years;  Miller  v.  Wat- 
son, 5  Cow.  195,  holding  that  interest  is  allowable  on  a  recovery  of  considera- 
tion of  conveyance  of  real  property,  because  of  a  breach  of  covenant  of  deed, 
not  exceeding  for  six  years  after  date  of  deed;  Doctor  v.  Darling,  68  Hun,  70, 
22  N.  Y.  Supp.  594,  holding  that  the  evicted  grantee  is  entitled  to  recover 
interest  from  his  grantor  as  compensation  for  the  mesne  profits  for  the  six 
years  which  he  is  liable  to  pay  the  true  owner;  Femander  v.  Dunn,  19  Ga.  497, 
65  A.  D.  607,  holding  that  covenantor  is  not  liable  for  interest  during  the  time 
for  which  there  was  no  liability  on  the  part  of  grantee  for  mesne  profits;  Wood 
V.  Kingston  Coal  Co.  48  111.  356,  95  A.  D.  554,  holding  that  the  evicted  purchaser 
may  recover  interest  on  the  purchase  money  so  long  as  he  is  liable  for  mesne 
profits. 

Cited  in  note  in  99  A.  D.  76,  on  recovery  of  interest  as  damages  for  breach  of 
covenant  of  seisin. 

—  On  failure  of  title  to  chattels  sold. 

Cited  in  Ware  v.  Weathnall,  2  M'Cord,  L.  413,  holding  in  an  action  for  breach 
of  covenant  in  the  sale  of  a  negro  girl  that  rule  of  damages  for  failure  of  a 
warranty  title  is  the  price  paid  with  interest  from  the  time  of  the  purchase; 
Craig  V.  Young,  2  Colo.  101,  holding  that  the  measure  of  damages  for  non- 
delivery of  cattle  is  the  value  of  the  cattle  at  the  time  and  place  of  delivery 
and  not  their  value  at  any  time  prior  to  trial ;  Atkins  v.  Hosley,  3  Thomp.  ft  C. 
322,  holding  the  measure  of  damages  for  breach  of  warranty  of  title  of  a  boat  is 
price  which  was  paid  for  the  boat;  Kingsbury  v.  Smith,  13  N.  H.  109,  holding  that 
in  an  action  for  damages  for  failure  of  title  of  a  horse  necessary  expenses  in 
prosecution  of  suit  would  be  allowable  as  damages. 

Distinguished  in  Clark  v.  Pinney,  7  Cow.  681;  Hoffman  v.  Chamberlain,  40 
N.  J.  Eq.  663,  53  A.  R.  783,  5  Atl.  150,  holding  that  rule  of  damages  applicable 
to  breaches  of  the  covenants  in  real  conveyances  has  no  application  to  contracts 
in  respect  to  sale  of  chattels. 

—  Costs  allowable  as  damages. 

Cited  in  Morris  v.  Rowan,  17  N.  J.  L.  304,  upholding  right  to  costs  in  addi- 
tion to  consideration  money  with  interest  for  breach  of  covenants  of  warranty 
of  title;  Coolidge  v.  Brigham,  5  Met.  68,  holding  that  the  covenantor  is  liable 
to  the  covenantee  for  the  costs  of  the  suit  attending  the  eviction  of  the  cor- 
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enantee;  Miller  y.  Watson,  7  Cow.  39,  to  the  propositioii  that  in  an  action  upon 
a  broken  covenant  in  a  deed  the  covenantor  is  liable  for  ooeta. 

Cited  in  note  in  99  A.  D.  74,  on  recovery  of  costs  in  ejectment  suit  as  damages 
for  breach  of  covenant  of  seisin. 
Counsel  fees  as  damages  on  breach  of  contract. 

Cited  in  Edwards  v.  Bodine,  11  Paige,  223,  allowing  as  damages  for  obtain- 
ing an  injunction  fees  paid  counsel  for  procuring  a  dissolution;  Corcoran  y. 
Jndson,  24  N.  Y.  IOC,  holding  that  a  reasonable  attorney's  fee  incurred  in  the 
defense  of  a  suit  to  restrain  the  payment  of  an  award  are  recoverable  upon  a  bond 
conditioned  for  payment  of  costs  and  damages;  Allen  v.  Blunt,  2  Woodb.  ft  M. 
121,  Fed.  Cas.  No.  217,  holding  that  an  action  by  a  patentee  to  recover  dam- 
ages for  infringement,  counsel  fees  may  be  allowed  in  a  reasonable  amount; 
Webb  V.  Holt,  113  Mich.  338,  71  N.  W.  637,  to  the  proposition  that  in  some 
states  the  covenantee  in  an  action  for  breach  of  covenant  may  be  allowed  rea- 
sonable attorney's  fees  as  element  of  damages. 

Distinguished  in  Newell  v.  Sanford,  13  Iowa,  463,  holding  that  the  successful 
party  in  an  action  on  an  ordinary  contract  in  the  absence  of  malice  or  want 
of  probable  cause  is  not  allowed  attorney's  fees;  Turner  v.  Miller,  42  Tex.  418, 
19  A.  R.  47,  holding  that  attorney's  fees  are  not  allowable  as  damages  in  an  ac- 
tion upon  a  broken  covenant  of  warranty. 
^Amoant  recoverable  as  oonnsel  fees. 

Cited  in  Adams  v.  Stevens,  26  Wend.  451,  holding  that  in  an  action  to  recover 
fees  of  counsel  the  amount  of  recovery  is  not  limited  by  the  fee  prescribed  by 
statute  in  the  fee  bill. 

2  AM.  BEO.  269,  VAN  RAUGH  y.  VAN  ARSDALN,  S  CAINES,  154. 
TerrltoriJil  opermtlon  of  discharge  In  Inaolvency. 

Cited  in  Pugh  v.  Bussel,  2  Blackf.  394,  holding  that  a  discharge  of  a  debtor 
under  a  state  insolvency  law  operates  only  on  contracts  made  in  the  state  between 
its  own  citizens,  which  are  to  be  executed  there;  Blanchard  v.  Russell,  13  Mass. 
1,  7  A.  D.  106,  holding  that  a  state  insolvency  law  may  discharge  a  debtor  of 
a  dtht  entered  into  within  such  state  and  of  which  such  debtor  was  a  citizen; 
Van  Hook  v.  Whitlock,  26  Wend.  43,  37  A.  D.  246,  holding  that  the  insolvent 
law  of  one  state  shall  not  operate  without  the  jurisdiction  of  such  state  against 
a  creditor  who  has  not  assented  to  such  proceedings  by  coming  in  and  accepting 
a  diridend;  Jones  v.  Bonej,  4  Md.  806,  69  A.  D.  81,  holding  that  assent  by 
a  foreign  creditor  works  a  discharge  as  well  as  does  receiving  a  dividend;  Bird 
V.  Pierpoint,  1  Johns.  118,  holding  that  a  discharge  of  an  insolvent  under  the 
laws  of  a  state  where  he  is  domiciled  will  not  operate  against  a  creditor  without 
that  state  and  whose  debt  was  contracted  elsewhere;  Hoyt  v.  Thompson,  6 
N.  T.  320,  on  the  same  point;  Smith  v.  Smith,  2  Johns.  235,  3  A.  D.  410,  holding 
that  a  discharge  under  an  act  of  the  legislature  of  Rhode  Island  was  not  a  bar  to 
an  action  brought  in  New  York  on  a  note  made  in  the  state  of  Massachusetts; 
Sherrill  v.  Hopkins,  1  Cow.  103,  holding  a  contract  made  in  the  state  of  New  York 
between  citizens  of  Massachusetts  is  barred  under  the  insolvency  law  of  New  York 
in  a  suit  brought  in  New  York ;  M'Menomy  v.  Murray,  3  Johns.  Ch.  435 :  Holmes 
V.  Remsen,  20  Johns.  229,  11  A.  D.  269, — ^holding  that  a  discharge  of  sn  insolvent 
debtor  affords  no  relief  from  his  foreign  debts;  Town  v.  Smith,  1  Woodb.  &  M.  115, 
Fed.  Cas.  No.  14,115,  to  the  proposition  that  insolvency  laws  do  not  affect  contracts 
made  or  to  be  performed  elsewhere;  Lonsdale  v.  Brown,  4  Wash.  C.  C.  148,  Fed.  Cas. 
No.  8,494,  to  the  proposition  that  a  discharge  under  the  laws  of  one  state  does  not 
bar  a  creditor  in  another  state;  Le  Roy  v.  Crowninshield,  2  Mason,  151,  Fed.  Cas. 
No.  8,269,  to  the  proposition  that  a  discharge  under  the  laws  of  any  place  where 
the  contract  was  not  made  cannot  be  pleaded  in  the  tribunals  of  any  other 
nation ;  Abraham  v.  Plestoro,  8  Wend.  638,  20  A.  D.  738 ;  Mitchell  v.  M'Milhin, 
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8  Bfart.  (La.)  676,  6  A.  D.  690, — as  oontainiiig  an  opinioB  by  Lmngston,  J.,  that 
a  discharge  under  the  laws  of  a  state  in  which  the  debtor  has  permanent  resi- 
dence ought  to  operate  as  his  discharge  from  his  creditors  in  every  part  of  the 
world. 

Cited  in  note  in  37  A.  D.  260,  on  validity  of  state  insolvent  laws  as  respects 
antecedent  debts  and  indebtedness  to  nonresidents. 

Criticised  in  Adams  v.  Storey,   1  Paine,  79,  Fed.  Cas.  No.  66,  holding  that 
lem  loci  contractus  does  not  apply  to  cases  of  discharge  in  bankruptcy. 
—  Bffect  of  discharge. 

Cited  in  Hendricks  v.  Jndah,  2  Cai.  25,  2  A.  D.  213,  holding  a  discharged 
bankrupt  who  remains  in  a  rented  boose  alter  so^  discharge  as  liaMe  for  rent 
subsequent  to  discharge. 

Cited  in  reference  notes  in  54  A.  D.  715,  on  effect  of  discbaige  under  foreign 
bankrupt  law;  46  A.  D.  646,  on  effect  of  discharge  under  state  insolvent  laws  on 
foreign  creditors;   43  A.  D.  454,  on  discharge  under  state  insolvency  laws  as 
affecting  nonresident  creditors. 
Imsx  lod  oonfractns  as  goremlng  law. 

Cited  in  Cook  v.  Moffat,  5  How.  295,  12  L.  ed.  159;  Van  Reimsdyk  t.  Kane, 

1  Gall.  371,  Fed.  Cas.  No.  16^71;  Gardner  t.  OUver  Lee  ft  Go.'s  Bank,  11  Barl>. 
558, — holding  that  the  law  of  the  place  where  the  contract  is  made  must  govern; 
Aymar  v.  Sheldon,  12  Wend.  439,  27  A.  D.  137,  holding  that  the  lUbility  of  an 
indorser  of  a  bill  is  fixed  by  the  place  where  the  indorsement  is  made. 

2  AM.  DEO.  260,  PENNY  v.  NEW  YORK  INS.  OO.  S  OAINES,  Iftft. 
Expenses  of  emlmrgo  as  snbject  of  general  aTerage. 

Cited  in  Mumford  v.  Commercial  Ins.  Co.  5  Johns.  262,  holding  that  the  in- 
surer of  a  ship  is  responsible  for  a  special  damage  charged  upon  the  owner  of  a 
cargo  by  reason  of  a  peril  within  the  policy;  Leavenwortli  v.  Delafield,  1  CaL 
573,  2  A.  D.  201,  holding  that  wages  and  provisions  during  the  detention  of  a  vessel 
captured  and  carried  for  adjudication  are  subjects  of  general  average;  Harrod  v. 
Lewis,  3  Mart.  (La.)  311,  holding  that  expenses  which  arise  out  of  an  embargo 
do  not  form  a  subject  of  general  contribution;  M'Bride  v.  Marine  Ins.  Go.  7 
Johns.  431,  holding  that  the  wages  of  the  crew  during  the  detention  of  the  ship 
by  an  embargo  and  until  they  were  discharged  do  not  go  into  a  general  average. 

Questioned  in  Spafford  v.  Dodge,  14  Mass.  66,  holding  costs  and  charges  paid  by 
the  hirer  of  a  vessel  in  procuring  its  restoration  and  the  restoration  of  a  cargo 
from  a  capture  as  prize  should  be  allowed  as  a  general  average. 

2  AM.  DEC.  264,  PIERSON  T.  POST,  S  CAINES,   175. 
Inception  of  property  in  animals  fer«  naturae. 

Cited  in  Buster  v.  Newkirk,  20  Johns.  75,  holding  that  to  acquire  a  property  in 
animals  ferce  natura  there  must  be  such  an  occupancy  as  deprives  the  animal  of 
its  natural  liberty ;  Fleet  v.  Hegeman,  14  Wend.  42,  holding  oysters  planted  in  a 
bed  clearly  designated  in  an  arm  of  the  sea  are  the  property  of  the  parl^  planting 
them  if  they  are  clearly  distinguishable;  Fisher  v.  Steward,  Smith  (N.  H.)  60, 
holding  that  one  who  finds  a  swarm  of  bees  in  a  tree  on  another's  land,  marks 
the  tree  and  notifies  the  owner  of  the  land,  cannot  maintain  trover  against  the 
landowner  for  taking  the  honey ;  People  v.  Doxtater,  75  Hun,  472,  27  N.  Y.  Supp. 
481,  holding  that  the  owners  of  a  bed  of  an  inland  lake  do  not  acquire  a  title  to  the 
fish  which  can  pass  from  this  lake  to  other  waters. 

Cited  in  reference  notes  in  23  A.  S.  R.  646,  on  property  in  animals  fenjp  naturw; 
72  A.  D.  351,  on  acquiring  right  to  wild  animals. 

Cited  in  notes  in  8  L.R.A.  448,  on  property  in  animals  feras  naturm;  18 
A.  D.  553,  on  possession  of  animals  ferce  naturcB  sufficient  to  maintain  an  action  of 
trespass;  3  E.  R.  C.  107,  on  right  of  pursuer  of  animal  ferw  naturw  to  claim  it 
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against  one  actually  killhtg  it;  40  A.  D.  468,  on  loss  of  property  in  wild  animals 

by  abandonment. 

Property  by  oocapancy  or  caption. 

Cited  in  Eads  v.  Brazelton,  22  Ark.  490,  79  A.  D.  88,  holding  that  to  acquire 
property  by  occupancy  there  must  be  an  actual  taking  of  the  property  together 
with  an  intention  to  reduce  it  to  possession. 
Deflnltlon  of  "occmpant" 

Cited  in  Walradt  v.  Phoenix  Ins.  Co.  64  Hun,  129,  19  N.  T.  Supp.  293,  holding 
that  tiie  word  "occupant"  includes  possession  of  personal  as  well  as  real  property. 

S  AM.  DEO.   268,  HOIiIilNGSWORTH  T.  NAPIER,  S  CAINBS,   182. 
Bight  of  -slopiMige  in  transitu. 

Cited  in  reference  note  in  28  A.  D.  650,  on  termination  of  right  of  stoppage 

Cited  in  notes  in  11  L.R.A.  349,  on  right  of  stoppage  in  transitu;  4  E.  R.  C. 
789,  on  rights  of  assignee  of  bill  of  lading  as  against  shipper's  right  of  stoppage 
w  transitu;  23  A.  D.  614,  on  right  of  stoppage  in  transitu  against  bona  fide  pur- 
chaser from  wendee. 
Bona  fide  purdimsera  of  goods  frcmi  ftrandulent  grantee. 

Cited  in  Mowrey  v.  Walsh,  8  Cow.  238,  holding  bona  fide  purchaser  of  goods  with- 
out notice  of  fraud  of  his  vendee  in  obtaining  the  goods,  protected;  George  v. 
Kimball,  24  Pick.  234,  holding  that  if  a  fraudulent  grantee  convey  to  a  pur- 
duuer  who  is  ignorant  <^  the  infirmity  of  the  conveyance  he  will  hold  the  estate 
purged  of  fraud;  Rawls  v.  Deshler,  3  E^es,  572,  4  Abb.  App.  Dec.  12,  holding 
that  a  party  who  allows  a  purchaser  on  a  conditional  sale  to  ship  the  goods  and 
obtain  a  bill  of  lading  for  them  loses  his  title  to  the  goods  as  against  a  bona  fide 
porehaser  for  value  ci  the  bill  of  lading. 
SuMkslencj  of  deliyery  to  iMisa  poasemion  and  title. 

Cited  in  Olphant  v.  Baker,  5  Denio,  379,  holding  that  a  voluntary  transfer  of 
possession  by  the  vendor  operates  as  a  relinquishment  of  all  right  in  property  by 
▼endor;  Shindler  v.  Houston,  1  N.  T.  261,  49  A.  D.  316,  holding  that  to  constitute 
a  delivery  there  must  he  some  act  by  the  parties  amounting  to  a  transfer  of  pos- 
session and  an  acceptance  by  the  buyer;  Hankins  v.  Baker,  46  N.  Y.  666,  holding 
that  a  symbolical  delivery  is  sufficient;  Clary  v.  Frayer,  8  Gill  ft  J.  398,  holding  a 
bin  of  sale  of  personal  property  duly  executed,  acknowledged,  and  recorded,  is 
sffeetual  to  pass  title  to  vendee;  Johnson  v.  Watson,  1  Ga.  348,  holding  that 
there  need  not  be  an  actual  manual  tradition  at  the  time  of  the  sale ;  Gardner  v. 
Kmland,  2  Pick.  599,  holding  that  a  delivery  of  an  invoice  with  an  assignment 
indorsed  there<»i  may  constitute  a  symbolical  delivery;  Horr  v.  Barker,  8  Cal. 
663,  holding  that  a  delivery  by  accepted  orders  upon  warehouseman  is  sufficient 
where  the  property  is  segregated;  Gerber  v.  Monie,  56  Barb.  652,  holding  a 
separation  of  cheeses  from  other  cheeses  and  turning  them  Over  to  vendee  who 
marked  ^e  packages  constituted  a  delivery  which  passed  title;  Bullis  v.  Mont- 
gomery, 50  N.  T.  352,  holding  that  a  transfer  of  title  to  certain  blacksmith  tools 
mi^t  be  made  by  a  transfer  of  possession  of  keys  to  shop;  Ricker  v.  Cross,  5  N. 
H.  570,  22  A.  D.  480,  holding  that  as  to  chattels  incapable  of  delivery  at  the 
time  of  sale,  it  is  sufficient  to  take  possession  and  assert  title  in  a  reasonable  time 
after  opportunity  to  take  possession;  Parker  v.  Byrnes,  1  Low.  Dec.  539,  Fed. 
Cas.  No.  10,728,  holding  that  a  sale  of  goods  on  board  a  ship  on  credit  and  a  de- 
Kvery  of  all  the  shipping  papers  to  the  buyer  who  warehoused  such  goods  in  his 
own  name,  transfers  title  to  the  buyer;  Pratt  v.  Parkman,  24  Pick.  42,  holding 
goods  at  sea  may  be  delivered  by  a  delivery  of  an  indorsed  bill  of  lading;  Ludwig 
V.  Fuller,  17  Me.  162,  35  A.  D.  245,  holding  that  a  delivery  of  a  vessel  in  port 
may  be  made  by  the  performance  ot  such  an  act  as  alone  shows  that  the  pur- 
chaser has  a  right  to  take  possessi<m  and  the  right  of  the  seller  to  control  has 
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terminated ;  Carter  v.  Willard,  19  Pick.  1,  holdiqg  that  a  bill  of  paroela  delivered 
to  the  vendee  of  goods  in  the  poaeeasion  of  a  leasee  and  notice  of  sale  given  to 
lessee,  constitutes  a  constructive  delivery. 

Cited  in  note  in  37  A.  R.  20,  22,  on  delivery  satisfying  statute  of  frauds. 

Distinguished  in  Ives  v.  Polak,  14  How.  Pr.  411,  holding  that  no  mercantile  docu- 
ment other  than  the  bill  of  lading  in  the  hands  of  the  vendee  destroys  the  right  of 
stoppage  in  transitu  until  perfected  by  actual  delievry. 
Newly  discovered  evidence  as  ground  for  new  trial. 

Cited  in  White  v.  State,  17  Ark.  404,  holding  that  to  support  a  motion  for  a 
new  trial  on  the  ground  of  newly  discovered  evidence,  the  witnesses  themselves 
should  state  on  oath  the  evidence  they  can  give  or  that  the  party  should  add  his 
own  belief  to  the  statement  made  by  the  witnesses:  Rogers  v.  Huie,  1  Cal.  429, 
54  A.  D.  300,  holding  that  a  motion  for  a  new  trial  on  ground  of  newly  discovered 
evidence  must  be  supported  by  affidavit  showing  evidence  which  party  moving 
expects  to  be  able  to  produce. 

—  Want  of  diligence  as  defeating  new  trial. 

Cited  in  People  ex  rel.  Oebricks  v.  Superior  Court,  6  Wend.  114;  Williams  t. 
Baldwin,  18  Johns.  489, — holding  that  a  new  trial  will  not  be  granted  on  the 
ground  of  newly  discovered  evidence,  where  it  appears  that  the  evidence  might 
with  reasonable  diligence  have  been  procured  before  the  first  trial. 
Conclusiveness  of  jury  finding. 

Cited  in  Proctor  v.  Spratley,  78  Va.  254,  holding  that  when  a  question  of  fraud 
lias  been  passed  upon  by  the  jury  an  appellate  court  will  never  infer  fraud,  and 
grant  a  new  trial. 

2  AM.  DEC.  270,  PALMER  v.  IhOJIililGAN,  S  CAINES,  207. 
Rights  of  pnbllc  in  navigable  nontidal  waters. 

Cited  in  People  ex  rel.  Tibbits  v.  Canal  Appraisers,  13  Wend.  311^,  holding  that 
where  the  stream  is  navigable  the  rights  of  the  adjoining  proprietors  are  subject 
to  the  public  easement;  Moor  v.  Veazie,  32  Me.  343,  52  A.  D.  655,  holding  that 
the  right  of  public  to  use  navigable  waters  is  extended  to  all  lakes  and  fresh- 
water rivers  which  are  navigable;  Varick  v.  Smith,  5  Paige,  137,  28  A.  D.  417, 
holding  that  the  right  of  the  public  in  streams  which  are  in  fact  navigable  is 
that  of  a  right  of  passage  or  easement  and  nothing  more;  Browne  v.  Scofleld,  8 
Barb.  239,  holding  that  the  common  law  on  the  subject  of  the  right  of  the  public 
in  inland  streams  is  not  in  force  in  the  state  of  New  York ;  Hooker  v.  Cummings, 
20  Johns.  90,  11  A.  D.  249,  holding  that  all  rivers  which  are  navigable  in  fact 
are  subservient  to  public  use  and  accommodation;  The  Magnolia  v.  Marshall,  89 
Miss.  109,  holding  that  the  title  of  a  riparian  owner  in  a  fresh-water  stream  is 
subject  to  an  easement  of  the  public  to  navigate  such  streams  as  are  in  fact 
navigable;  Zielly  v.  Warren,  17  Johns.  192,  holding  that  susceptibility  to  uae  for 
common  passage  is  the  test  distinguishing  rivers  in  which  the  public  has  a  right 
from  those  which  are  wholly  private;  Gould  v.  James,  6  Cow.  369,  holding  that 
ill  navigable  rivers  the  right  of  fishery  is  prima  facie  public;  Crenshaw  v.  Slate, 
River  Co.  6  Rand.  (Va.)  245,  holding  that  though  a  grant  of  land  may  include 
the  bed  of  a  stream  yet  the  public  have  a  right  to  use  the  stream  for  the  purposes 
of  navigation;  Spring  v.  Russell,  7  Me.  273,  holding  that  fresh-water  rivers,  thou^ 
in  point  of  property  prima  facie  private  may  be  subject  to  the  use  of  the  public 
as  highways;  Hartford  Bridge  Co.  v.  Union  Ferry  Co.  29  Conn.  210,  holding  that 
the  legislature  has  a  general  power  over  streams  and  rivers  within  their  limits 
as  natural  highways  for  general  use. 

Cited  in  note  in  23  E.  R.  C.  190,  on  right  of  private  property  in  fresh  navigable 
waters. 

—  Ownership  of  bed  of  nontidal  navigable  streams. 

Cited  in  Varick  v.  Smith,  9  Paige,  547,  to  the  proposition  that  at  common  law 
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fresh-w&ter  riren  belonged  to  the  owner  of  the  soil  adjacent;  ElHs  t.  Carey,  90 
Ala.  725,  holding  that  at  common  law  the  presumption  is  that  all  rirers  above 
the  flow  of  tide  water  are  private;  Benner  t.  Platter,  6  Ohio,  504,  holding  that  he 
who  owns  tiie  bank  of  the  river  owns  to  the  middle  of  the  river,  subject  to  the 
etsement  of  navigation;  Gavit  v.  Chambers,  3  Ohio,  496,  holding  that  he  who 
owns  both  banks  of  the  river  owns  the  entire  river  subject  to  the  easement  of 
narigation;  Sehurmeier  v.  St.  Paul  ft  P.  R.  Co.  10  Minn.  92,  Gil.  50,  88  A.  D. 
59,  holding  that  the  grantee  of  land  bounded  on  rivers  above  tide  water  takes  the 
exclusive  right  and  title  to  the  middle  thread  of  the  stream,  subject  however  to 
the  public  easement  in  rivers  navigable  in  fact;  Bowman  v.  Wathen,  2  McLean, 
S78,  Fed.  Oas.  No.  1,740,  holding  that  fresh- water  rivers  of  common  right  belong 
to  the  owners  of  the  adjacent  soil,  subject  to  the  servitude  of  the  public  as  com- 
mon highways ;  Claremont  v.  Carlton,  2  N.  H.  369,  9  A.  D.  88,  holding  that  the 
owner  of  land  on  a  fresh-water  stream  owns  to  the  center  or  thread  of  the  stream ; 
Beny  v.  Snyder,  3  Bush,  266,  96  A.  D.  219,  holding  that  where  a  stream  above 
where  the  tide  ebbs  and  flows  is  used  as  a  boundary  in  a  grant  the  fee  passes 
to  the  crater  of  the  stream;  Fletcher  v.  Thunder  Bay  River  Boom  Co.  51  Mich. 
277,  16  N.  W.  645,  holding  that  an  unmeandered  island  in  a  river  will  pass  to  the 
grantee  of  the  land  of  the  nearer  shore;  Middleton  v.  Pritchard,  4  III.  510, 
38  A.  D.  112,  holding  that  the  title  of  a  riparian  owner  on  the  Mississippi  river 
extends  to  the  middle  thread  of  the  stream  and  includes  islands  separated  from 
the  mainland  by  sloughs;  Harris  v.  Thompson,  9  Barb.  350,  holding  that  the 
Hudson  river  above  the  flow  of  the  tide  is  private  property,  except  for  the  pur- 
pose of  navigation;  People  ex  rel.  Loomis  v.  Canal  Appraisers,  33  N.  T.  461, 
holding  the  title  to  the  bed  of  the  Mohawk  river  to  be  in  the  people;  People  v. 
Page,  39  App.  Div.  110,  58  N.  Y.  Supp.  239,  holding  that  under  the  colonial  grant 
of  land  lying  along  the  Mohawk  river  the  title  to  the  bed  of  the  stream  is  in  the 
«tate;  Smith  v.  Rochester,  92  N.  Y.  463,  44  A.  R.  393,  to  the  proposition  that  the 
title  to  the  beds  of  the  Hudson  and  Mohawk  rivers  is  in  the  state. 

Cited  in  reference  notes  in  2  A.  D.  580,  on  ownership  of  bed  of  navigable  river; 
26  A.  D.  530,  on  ownership  of  soil  under  non-navigable  rivers. 

Cited  in  notes  in  10  A.  D.  386,  on  navigable  river  as  boundary;  42  L.R.A.  173, 
CD  governmental  repudiation  of  conmion-law  rule  as  to  title  to  luid  under  non- 
tidal  rivers. 

Distinguished  in  Bullodc  v.  Wilson,  2  Port.  (Ala.)  436,  holding  that  where  a 
stream  is  navigable  in  fact  and  the  bed  of  the  stream  has  not  been  expressly  grant- 
ed, the  owner  of  the  land  bordering  on  the  stream  can  assert  no  right  in  the  soil 
of  the  bed  of  the  stream  beyond  low- water  mark. 
—  What  waters  are  considered  "navigable." 

Cited  in  Veade  v.  Dwinel,  50  Me.  479,  holding  that  a  river  is  deemed  navigable 
n  the  technical  sense  of  the  term  as  high  from  the  mouth  as  the  tide  ebbs  and 
flows;  Canal  Comrs.  v.  People,  5  Wend.  422,  holding  the  common-law  doctrine  in 
regard  to  navigable  fresh-water  rivers  is  not  in  force  in  state;  Morgan  v.  EJng, 
30  Barb.  9,  holding  that  a  stream  which  has  capacity  sufficient  to  transport  to 
maiket  the  whole  or  any  part  of  the  commerce  that  grows  or  gathers  upon  its 
btnlu,  is  subject  to  such  public  servitude;  Scott  v.  Willson,  3  N.  H.  321,  holding 
that  rivers  not  navigable  in  the  common-law  sense  <^  the  term  may  by  usage  be- 
come public  highways ;  Munson  v.  Hungerford,  6  Barb.  265,  holding  that  a  stream 
to  be  navigable  must  be  of  public  use  for  carriage  of  boats  and  lighters ;  Livingston 
V.  Van  Ingen,  9  Johns.  507,  holding  the  Hudson  river  to  be  a  public  highway. 

Cited  in  reference  note  in  16  A.  D.  391,  on  what  rivers  are  navigable. 

Cited  in  notes  in  8  L.RJL  406,  on  definition  of  navigable  stream;  42  L.R.A.  310, 
<in  what  waters  are  navigable;  4  A.  D.  476;  13  L.R.A.  828,  on  what  are  navigable 
riters;  3  L.R.A.  610,  on  what  are  private  streams;  41  L.R.A.  377,  on  floatable 
■tresms  as  public  highways;  81  A.  D.  583,  on  right  of  public  or  of  individuals  to 
use  water  courses  as  highways  and  remedies  available  to  vindicate  right 
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—  RafUns  and  floaUtce  as  naTigatUm. 

Cited  in  De  Camp  t.  ThomBon,  16  App.  Dir.  528,  44  N.  Y.  Supp.  1014,  holding 
that  a  nontidal  riyer  may  be  used  by  the  public  for  the  purpose  of  floating  logs,  if 
it  is  sufficient  for  that  purpose  in  its  natural  condition  unaided  by  artificial 
means;  Rhodes  y.  Otis,  38  Ala.  578,  73  A.  D.  430,  holding  that  a  stream  which 
is  susceptible  of  and  is  used  by  the  public  for  raluable  fk>atage  and  is  beneficial 
to  the  public  generally  is  navigable  in  fact;  Brown  t.  Chadboume,  31  Me.  0,  50 
A.  D.  641,  holding  that  a  stream  though  not  strictly  navigable  which  in  its  natural 
state  is  capable  of  and  is  used  to  float  logs  or  any  useful  purpose  of  trade  is  subject 
to  such  public  use;  Pierrepont  v.  Loveless,  72  N.  Y.  211,  recognizing  the  right 
of  the  public  to  use  streams  through  private  property  for  rafting  and  floating  logs 
as  far  as  necessary  for  public  aooommodation ;  Berry  ▼.  Carle,  3  Me.  260,  holding 
that  streams  used  for  the  passage  of  boats,  rafts,  or  timber,  although  not  public 
rivers  within  the  meaning  of  the  common  law,  yet  are  public  highways  for  such 
purposes;  Morgan  v.  King,  18  Barb.  277,  holding  that  a  stream  which  is  used 
to  float  large  quantities  of  logs  during  the  spring  and  fall  of  each  year  is  a 
public  highway  for  that  purpose;  Gaston  v.  Mace,  33  W.  Va.  14,  25  A.  S.  R.  848, 
5  L.RJL  302,  10  S.  E.  60,  holding  that  a  stream  that  is  capable  of  floating  logs 
for  such  a  time  as  would  make  it  profitable  for  the  public  to  use  the  stream  for 
that  purpose,  is  a  stream  which  the  public  is  entitled  to  use  for  that  purpose; 
Shaw  V.  Crawford,  10  Johns.  236,  holding  that  a  river  not  navigable  in  the  common- 
law  sense,  and  though  the  fee  of  it  belongs  to  owners  of  adjoining  banks,  may 
still  be  liable  to  public  uses  of  rafting  and  boat  navigation  as  a  public  highway. 
Riparian  owners'  rights  generally  In  waters. 

Cited  in  Griffith  v.  Holman,  23  Wash.  347,  83  A.  S.  R.  821,  54  LJLA.  178,  63 
Pac  230,  holding  that  the  riparian  owner  on  both  banks  of  a  non-navigable 
stream  owns  the  exclusive  right  of  fishery  in  the  waters  flowing  opposite  his 
land;  People  ex  rel.  Cornwall  v.  Woodruff,  30  App.  Div.  43,  51  N.  Y.  Supp.  515, 
holding  that  a  court  will  not  restrain  a  riparian  owner  from  building  a  dock, 
though  the  entry  to  the  adjacent  dock  may  be  somewhat  inconvenienced  thereby; 
People  V.  Hulbert,  131  Mich.  156,  100  A.  S.  R.  588,  64  L.R.A.  265,  01  N.  W.  211, 
holding  that  a  riparian  owner  on  a  lake  has  a  rig^t  to  bathe  therein  as  against  a 
city  drawing  its  water  supply  from  the  lake  under  a  like  ownership. 

Cited  in  reference  notes  in  22  A.  D.  756;  27  A.  D.  318,— on  rights  of  riparian 
proprietors. 

Cited  in  notes  in  4  L.R.A.  572,  on  right  of  riparian  owner  to  use  of  water  of 
stream;  23  A.  D.  513,  on  extent  or  owner's  right  in  stream  flowing  through  his 
land. 

Right  of  riparian  owner  to  flow  of  stream. 

Cited  in  Sumner  v.  Gloversville,  35  Misc.  523,  71  N.  T.  Supp.  1088,  holding  the 
fact  that  a  river  is  navigable  is  no  defense  to  a  person  doing  injury  to  a  riparian 
owner's  rights ;  Dilling  v.  Murray,  6  Ind.  324,  63  A.  D.  385,  holding  that  in  con- 
sidering whether  a  riparian  owner  is  entitled  to  redress  it  is  necessary  to  take  into 
consideration  the  capacity  of  the  stream,  the  adaptation  of  machinery  to  it  and 
attendant  circumstances,  and  find  that  the  proprietor  below  was  materially  in- 
jured; Hoy  V.  Sterrett,  2  Watts,  327,  27  A.  D.  313,  holding  that  every  riparian 
owner  is  entitled  to  use  the  flow  of  water  through  his  land,  although  the  owner  of 
a  mill  below  may  be  in  some  measure  injured  thereby;  Thomas  v.  Brackney,  17 
Barb.  654,  holding  that  an  upper  riparian  owner  who  threw  latge  quantities  of 
tan  bark  into  the  stream,  injuring  a  lower  riparian  owner's  mill,  was  liable  for 
damages  thus  occasioned. 
—  Effect  of  Impropriation  or  of  long  use. 

Cited  in  Davis  v.  Fuller,  12  Vt.  178,  36  A.  D.  334,  holding  that  a  riparian  owner 
cannot  be  deprived  of  the  right  to  the  natural  flow  of  the  stream,  by  the  mere  use 
or  appropriation  by  another;  Beavers  v.  Trimmer,  25  N.  J.  L.  07,  holding  that  a 
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party-  who  claiiiis  »  right  to  use  »  ftream  by  grant  or  preeeription  baa  tbe 
burden  of  proving  such  right;  Piatt  t.  Johnson,  16  Johns.  213,  8  A.  D.  233, 
holding  that  a  person  by  erecting  a  dam  upon  a  stream  does  not  by  this  prior  oc- 
cnpation  obtain  the  right  to  maintain  an  action  against  a  person  erecting  a  dam 
above  his  whereby  he  may  be  in  some  degree  injured ;  Campbell  v.  Smith,  8  N.  J.  L. 
140,  14  A.  D.  400,  holding  that  twenty  years  of  adverse  possession  of  a  diverted 
water  eourse  are  indispensably  necessary  to  defeat  the  proprietor  of  tbe  ancient 
ehannel;  Tyler  v.  Wilkinson,  4  Mason,  397,  Fed.  Cas.  No.  14,312,  holding  that  the 
term  of  twenty  years  of  exclusive  uninterrupted  enjoyment  is  a  oonclusive  pre- 
sumption of  a  grant  or  right. 

Cited  in  reference  note  in  8  A.  D.  238,  on  rights  In  water  course  by  occupation. 

Cited  in  notes  in  43  A.  D.  272,  274,  on  rights  acquired  by  furior  appropriation 

of  water  of  stream;  30  L.R.A.  667,  on  right  of  prior  impropriation  of  water; 

22  L.  ed.  U.  S.  414,  on  common-law  rule  as  to  title  to  water  by  appropriation. 

—  Renflonableness  as  test  of  rightful  use  of  water. 

Cited  in  Dumont  v.  Kellogg,  20  Mich.  420,  18  A.  R.  102,  holding  that  each 
riparian  owner  is  allowed  to  make  a  reasonable  use  of  tiie  stream;  Prentice  v. 
Geiger,  74  N.  Y.  341,  holding  that  in  the  absence  of  a  right  by  prescription  or 
grant  the  test  is  whether  a  certain  use  of  a  stream,  under  the  circumstances  is  a 
reasonable  one;  Rich  v.  Penfield,  1  Wend.  380,  to  dictum  tiiat  no  action  will  lie  for 
a  reasonable  and  equitable  use  of  a  common  right  to  a  stream ;  Runnels  v.  Bullen, 
2  N.  H.  &32,  holding  that  where  a  conTeyance  is  made  of  one  half  a  dam,  if  one 
draws  the  water  unreasonably  to  the  injury  of  the  other,  he  Is  liable  for  the 
injury;  Gehlen  Bros.  v.  Knorr,  101  Iowa,  700,  63  A.  S.  R.  416,  36  L.R.A.  607, 
70  N.  W.  757,  holding  that  a  riparian  owner  has  a  right  to  have  a  stream  flow 
in  the  natural  channel  undiminished  in  quantity  and  unimpaired  in  quality,  except 
ia  so  far  as  diminution  or  contamination  is  inseparable  from  a  reasonable  use  of 
spuch  water;  Red  River  Roller  Mills  v.  Wright,  30  Minn.  240,  44  A.  R.  104,  16 
N.  W.  167,  holding  that  the  right  of  a  party  to  the  uninterrupted  and  full  use 
of  water  as  it  flows  naturally  past  his  land  is  subject  to  be  modified  or  abridged 
by  a  reasonable  use  of  the  stream  by  others;  McElroy  v.  Gk>ble,  6  Ohio  St.  187, 
kolding  that  a  riparian  proprietor  is  entitled  to  make  a  reasonable  application 
of  the  water  to  domestic,  agricultural,  and  manufacturing  purposes  in  a  proper 
Boanner,  although  it  may  to  some  extent  interfere  with  the  natural  flow  of  the 
water;  Wadsworth  v.  Tillotson,  16  Conn.  366,  30  A.  D.  301,  holding  that  the 
proprietor  of  land  on  which  there  is  a  natural  spring  from  which  a  stream  flows 
lias  a  right  to  use  the  water  in  a  reasonable  manner  for  his  domestic  and  culinary 
purposes. 

—  Right  of  riparian  owner  to  oonstmct  dam  or  other  obstructions. 
Cited  in  Tucker  v.  Jewett,  11  Conn.  311,  holding  that  no  person  has  the  right 

to  divert  or  obstruct  the  water  to  the  essential  injury  of  a  lower  mill  owner; 
Sackrider  v.  Beers,  10  Johns.  241,  holding  that  a  party  who  builds  a  mill  upon  his 
land  on  a  stream  must  so  construct  the  dam  and  so  use  the  water  as  not  to  injure 
the  lower  riparian  owner  in  the  enjoyment  of  the  same  water  according  to  its 
natural  course;  Cooper  v.  Hall,  5  Ohio,  320,  holding  that  where  by  the  erection  of 
a  dam  the  water  is  thrown  back  in  the  bed  of  a  stream  and  raised  against  the 
land  of  an  adjoining  proprietor,  on  action  lies  unless  there  is  a  material  substan- 
tial injury  sustained  other  than  imaginary  damages;  Enfteld  Toll  Bridge  Co.  v. 
Hartford  ft  N.  H.  R.  Co.  17  Conn.  40,  42  A.  D.  716,  holding  that  the  ownership  of 
the  land  on  both  sides  of  a  nontidal  navigable  stream  does  not  give  the  proprietors 
the  right  to  establish  ferries  or  build  bridges  at  their  pleasure;  United  States  v. 
New  Bedford  Bridge,  1  Woodb.  &  M.  401,  Fed.  Cas.  No.  16,867,  holding  the  pas- 
sage of  tbe  public  on  rivers  can  be  obstructed  by  an  act  of  the  I^egislature  or 
Congress;  Young  v.  Harrison,  6  6a.  130,  as  recognizing  Hale's  De  Jure  Maris  as 
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an  authority  «b  the  rights  of  parties  in  public  and  private  streams  of  water,  the 
right  to  build  a  bridge  being  the  question  at  bar. 

Citeci  in  note  in  41  L.R.A.  748,  on  right  as  between  upper  and  lower  proprietors 
to  hold  back  flow  of  stream. 
—  DlYereions  or  obstructions  as  actionable  injury. 

Cited  in  Binney's  Case,  2  Bland,  Ch.  99,  holding  that  the  owner  of  a  mill  site 
cannot  complain  of  the  erection  of  a  dam  in  another  part  of  the  stream  if  he  hsia 
water  at  the  commencement  of  his  head  race  in  sufficient  abundance  for  all  the 
purposes  of  his  mill  site;  Dorman  y.  Ames,  12  Minn.  461,  Gil.  347,  holding  that  a 
theoretical  injury  arising  from  the  erection  of  a  dam  is  damnum  absque  injuria; 
Bullard  v.  Saratoga  Victory  Mfg.  Co.  77  N.  Y.  525,  holding  that  the  constniction 
of  dams,  and  of  sluices  and  canals  for  mcmufacturing  purposes  does  not  create 
liability  for  an  incidental  injury  to  a  lower  proprietor;  Ingraham  v.  Hutchinson, 
2  Conn.  584,  holding  that  a  temporary  interruption  of  a  stream  by  a  milldam,  there 
being  no  diversion  of  it,  created  no  liability;  Crooker  v.  Bragg,  10  Wend.  260,  25 
A.  D.  555,  holding  that  a  person  through  whose  farm  a  stream  naturally  flows  is 
entitled  to  have  the  whole  pass  through  it  though  he  may  not  require  the  whole  or 
any  part  of  it  for  the  use  of  machinery ;  Bullen  v.  Runnels,  2  N.  H.  255,  9  A.  IX 
55,  holding  that  where  a  right  exists  to  a  certain  stream  in  a  certain  manner  a 
change  in  the  mode  and  object  of  the  use  will  not  be  actionable  unless  the  usual 
quantity  of  water  is  prevented  from  running  to  the  mills  below;  Gould  v.  Hudson 
River  R.  Co.  6  N.  Y.  522  (dissenting  opinion),  to  show  that  a  riparian  owner  can 
recover  damages  for  an  invasion  of  his  riparian  rights. 

Cited  in  note  in  15  L.R.A.(N.S.)  240,  on  care  necessary  to  avoid  waste  in  di- 
verting water  from  stream  under  right  of  appropriation. 

Distinguished  in  Gilzinger  v.  Saugerties  Water  Co.  66  Hun,  173,  49  N.  T.  8.  R. 
309,  21  N.  Y.  Supp.  121,  holding  that  a  diversion  of  water  from  its  natural  channel 
over  another's  land  furnishes  a  ground  for  relief  where  there  is  an  injury  thereby. 

Disapproved  in  Omelvany  v.  Jaggers,  2  Hill,  L.  634,  27  A.  D.  417,  holding  that  a 
lower  proprietor  cannot  by  a  dam  throw  the  water  back  on  the  proprietors  above. 
Collateral  Investigation  of  public  nuisance. 

Cited  in  Stiles  v.  Hooker,  7  Cow.  266,  holding  that  the  question  as  to  whether 
a  dam  in  a  stream  which  is  a  public  highway  is  a  public  nuisance  is  a  questioa 
which  can  only  be  inqmred  into  between  the  people  and  the  owner. 
Rights  of  use  of  property  relatively  to  others. 

Cited  in  Tucker  v.  Mack  Paving  Co.  61  App.  Div.  521,  70  N.  Y.  Supp.  688, 
holding  owner  of  lands  not  liable  for  damages  occasioned  to  his  neighbor  by  his  use 
thereof  without  wilfulness  or  negligence  in  the  ordinary  manner;  Columbus  Gas- 
light k  Coke  Co.  v.  Freeland,  12  Ohio  St.  392,  holding  that  every  man  has  a  rig^t 
to  use  his  own  property  as  to  himself  seems  proper,  but  he  must  be  careful  so  to 
use  it  that  no  injury  is  done  to  another. 
Want  of  diligence  as  defeating  new  trial. 

Cited  in  Williams  v.  Baldwin,  18  Johns.  489,  holding  that  a  new  trial  will  not 
be  granted  on  the  ground  of  newly  discovered  evidence  where  there  was  want  of 
diligence  in  procuring  evidence  for  first  trial. 

2  AM.  DEC.  281,  BERGEN  v.  BENNETT,  1  OAI.  CAS.  1. 
Powers  coupled  with  Interest  and  naked  powers. 

Cited  in  Smith  v.  Jackman,  115  Mich.  192,  73  N.  W.  228;  Hilliard  v.  Beattie, 
67  N.  H.  571,  39  Atl.  897;  McGriff  v.  Porter,  6  Fla.  373;  Jackson  ex  dem.  Hender- 
son V.  Davenport,  18  Johns.  295;  Hunt  v.  Ennis,  2  Mason,  244,  Fed.  Cas.  No.  6,889; 
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Mansfleld  v.  Mansfield,  6  Conn.  659,  16  A.  D.  76, — ^holding  th&t  a  power  is  coupled 
with  an  interest  where  the  donee  derives  from  the  instrument  of  creation  or 
otherwise  a  present  or  future  interest  in  the  subject  itself  as  disUnguished  from 
a  naked  power  where  the  interest  is  merely  in  the  execution ;  Weaver  v.  Richards, 
144  Mich.  395,  6  LJl.A.(N.S.)  855,  108  N.  W.  382  (dissenting  opinion),  drawing 
the  same  distinction ;  Hawley  v.  Smith,  45  Ind.  183 ;  Ban*  v.  Schroeder,  32  Cal. 
609,— holding  that  an  interest  which  makes  a  power  of  attorney  irrevocable  nnut 
be  in  the  property  on  which  the  power  is  to  act  and  not  merely  in  the  execution ; 
Holly  V.  Hirsch,  135  N.  Y.  590,  32  N.  E.  709,  holding  that  the  possession  of  a 
legal  estate  or  a  right  in  the  subject-matter  is  what  makes  a  power  coupled  with 
an  interest ;  De  Saussure  v.  Lyons,  9  S.  C.  N.  S.  492,  holding  that  powers  to  be 
exercised  wholly  in  the  name  or  interest  of  the  donor  are  naked  and  subject  to  the 
control  of  the  latter;  Blondil  v.  Ohlman,  132  Iowa,  257,  109  N.  W.  806,  holding 
that  a  power  of  attorney  which  conveys  a  chose  in  action  for  a  consideration  paid 
or  promised  and  indemnifies  the  principal  against  loss  is  a  power  coupled  with  an 
interest;  People  ex  rel.  Stanton  v.  Tioga,  19  Wend.  73,  to  the  point  that  a  power 
of  attorney  for  a  consideration  is  irrevocable. 

Cited  in  notes  in  110  A.  S.  R.  856,  as  to  when  power  of  attorney  is  not  revoc- 
able; 13  LJEt.A.  236,  on  primary  object  of  recording  acts. 

—  Power  to  creditor  of  donor. 

Cited  in  Canfield  v.  Monger,  12  Johns.  346,  holding  that  the  assignment  of  a 
note  the  proceeds  to  be  applied  on  a  note  of  the  assignor's  vests  a  power  coupled 
witii  an  interest;  Knapp  v.  Alvord,  10  Paige,  205,  40  A.  D.  241 ;  Chapman  v.  Gale, 
32  N.  H.  141, — ^holding  that  a  pledgee  of  property  with  express  authority  of  sale 
takes  a  power  coupled  with  an  interest;  Frank  v.  Colonial  A,  U.  S.  Mortg.  Co.  86 
Miss.  103,  70  L.R.A.  135,  38  So.  340,  holding  that  the  power  of  sale  in  a  trustee 
and  the  power  of  substitution  of  a  new  trustee  in  the  beneficiary  are  powers 
coupled  with  an  Interest. 

—  Power  of  sale  In  mortgage. 

Cited  in  Hall  v.  BUss,  118  Mass.  554,  19  A.  R.  476,  holding  that  a  power  of  sale 
in  a  mortgage  will  continue  notwithstanding  the  death  or  bankruptcy  of  the 
mortgagor;  Muth  v.  Goddard,  28  Mont  237,  98  A.  S.  R.  553,  72  Pac  621,  holding 
that  such  a  power  is  not  affected  by  the  death  of  the  mortgagor;  Clark  v.  Wilson, 
63  Miss.  119,  to  the  same  point;  Berry  v.  Skinner,  30  Md.  567,  holding  that  a 
power  of  sale  In  a  mortgage  is  a  power  coupled  with  an  interest  so  to  pass  with 
an  assignment  of  the  debt  and  not  affected  by  the  death  of  the  mortgagor;  Slee 
V.  Manhattan  Co.  1  Paige,  48;  Strother  v.  Law,  54  111.  413;  Niles  v.  Ransford,  1 
Mich.  338,  51  A.  D.  95, — holding  that  the  power  of  sale  In  a  mortgagee  is  a  power 
eonpled  with  an  interest  so  as  to  pass  with  an  assignment  of  the  mortgage  debt; 
TCTwilUger  v.  Ontario,  C.  A  8.  R.  Co.  149  N.  Y.  86,  43  N.  E.  432,  to  the  point  that 
such  a  power  is  not  revocable  either  by  the  grantor  or  his  death. 

Cited  in  reference  notes  in  35  A.  D.  442,  on  effect  of  power  of  sale  in  mortgage ; 
83  A  D.  224,  on  power  of  sale  in  mortgage  as  power  coupled  with  an  interest; 
51  A  D.  100,  on  execution  of  powers  of  sale  in  mortgage. 

Distinguished  in  Lockett  v.  Hill,  1  Woods,  552,  Fed.  Cas.  No.  8,443,  holding 
that  a  power  of  sale  in  a  mortgage  is  not  a  power  coupled  with  an  interest  so  as 
to  continue  after  the  bankruptcy  of  the  mortgagor. 
—Revocation  by  death. 

Cited  in  Reeves  v.  Tappan,  21  8.  C.  1 ;  Benedict  v.  Morse,  10  Met.  223, — ^holding 
that  a  naked  power  is  revoked  by  either  the  death  of  the  donor  or  donee,  though 
otherwise  as  to  a  power  coupled  with  an  interest;  Michigan  Ins.  Co.  v.  Leaven- 
worth, 30  Vt.  11;  Ish  V.  Crane,  8  Ohio  St.  520,— holding  that  the  death  of  the 
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princip«l  generally  revokes  the  authority  of  an  agent  unless  the  power  be  coupled 
with  an  interest. 

Cited  in  reference  notes  in  36  A.  S.  R.  700,  on  termination  of  power  coupled  with 
interest  by  death  of  donor;  64  A.  D.  241,  on  effect  of  mortgagor's  death  to  revoke 
power  of  sale. 

Cited  in  notes  in  7  A.  D.  525,  on  survivorship  of  powers ;  39  A.  D.  82,  as  to  rev- 
ocation of  power  coupled  with  interest  by  principal's  death;  18  E.  R.  C.  448; 
23  A.  D.  497, — on  revocation  of  power  of  sale  in  mortgage  by  mortgagor's  death; 
70  L.R.A.  138,  as  to  whether  power  of  sale  in  mortgage  or  deed  of  trust  con- 
fers an  interest  which  prevents  its  revocation  by  death  of  mortgagor. 

—  Death  of  one  of  the  donees  as  a  revocation  of  a  Joint  power. 

Cited  in  Fitsgerald  v.  SUndish,  102  Tenn.  383,  52  S.  W.  294;  Sinclair  v.  Jade- 
son,  8  Cow.  543, — ^holding  that  a  joint  naked  power  will  not  survive  the  death 
of  one  of  the  donees;  Franklin  v.  Osgood,  14  Johns.  527  (affirming  2  Johns.  Cb.  10, 
7  A.  D.  513) ;  Bartlett  v.  Sutherland,  24  Miss.  395;  Parrott  v.  Edmonson,  64  Ga. 
332, — holding  the  same  though  otherwise  as  to  a  power  coupled  with  an  interest; 
Tarver  v.  Haines,  55  Ala.  503,  where  a  statute  was  hdd  to  abolish  the  foregoing 
distinction,  but  not  to  apply  to  a  discretionary  power  of  sale;  Taylor  v.  Morris, 
1  N.  Y.  341,  on  the  survival  of  naked  power  to  executors  on  death  of  one  of 
them. 
Validity  of  purchase  by  tmatee  from  himself. 

Cited  in  Ten  Eyck  v.  Cnig,  62  N.  Y.  406;  Gardner  v.  Ogden,  22  N.  T.  327,  78 
A.  D.  192;  Pearson  v.  Taylor,  37  Iowa,  331, — ^holding  that  a  cestui  que  Imsf  can 
have  a  direct  or  indirect  purchase  by  one  in  a  confidential  relation  set  aside  in 
equity ;  Jackson  ex  dem.  M'Carty  v.  Van  Dalfsen,  5  Johns.  43,  holding  that  equity 
will  not  set  aside  a  purchase  l^  a  trustee  if  the  cestui  que  trust  agrees  to  the 
sale;  Scholle  v.  Scholle,  101  N.  Y.  167,  4  N.  E.  334;  Corbin  v.  Baker,  56  App. 
Div.  35,  67  N.  Y.  Supp.  249, — distinguishing  between  the  general  rule  that  a 
purchase  by  a  trustee  is  void  at  the  election  of  the  cestui  que  trust  and  the  ex- 
ception that  a  trustee  who  has  an  interest  to  protect  may  purchase  with  the  oc»- 
sent  of  the  court. 

Cited  in  note  in  5  L.R.A.  166,  on  purpose  and  application  of  rule  that  trustee 
cannot  purchase  at  his  own  sale. 

—  Of  purchase  by  mortgagee  at  a  sale  nnder  a  power. 

Cited  in  Howards  v.  Davis,  6  Tex.  174,  holding  that  a  mortgagee  may  beoome 
a  purchaser  directly  or  indirectly  at  a  sale  pursuant  to  a  power  in  the  mortgage; 
Hyde  v.  Warren,  46  Miss.  13,  to  the  same  point;  Olcott  v.  Tioga  R.  Co.  27  N.  Y. 
546,  84  A.  D.  298,  to  the  same  effect,  provided  express  notice  is  given  to  the  mort- 
gagor; Blockley  v.  Fowler,  21  Cal.  326,  82  A.  D.  747,  holding  purchase  by  mort- 
gagee under  power  contained  in  mortgage  not  void  but  voidable  to  be  set  aside  if 
the  mortgagor  acts  within  reasonable  time  after  acquiring  knowledge;  Scott  v. 
Mann,  33  Tex.  725,  upholding  a  purchase  fairly  made  by  a  cestui  que  trust  under 
a  mortgage  who  was  also  trustee  of  the  power  to  sell. 

Cited  in  reference  notes  in  79  A.  D.  122;  56  A.  D.  347,— on  mortgagee  purchasing 
at  his  own  sale. 

C  ited  in  note  in  89  A.  D.  374,  on  right  of  mortgagee  with  power  to  sell  to  pur- 
chase at  his  own  sale. 
Laches  barring  redemption  from  mortgage* 

Cited  in  Williamson  v.  Stone,  27  111.  App.  214,  holding  that  the  doctrine  of 
laches  has  no  application  upon  a  bill  to  redeem  from  a  void  sale ;  Clark  v.  Potter, 
32  Ohio  St.  49,  holding  that  twenty -one  years^  delay  barred  redemption. 

Cited  in  reference  note  in  45  A.  D.  446,  as  to  when  equity  of  redemption  is  lost, 
forfeited,  or  barred. 
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Cited  in  notes  in  9  L.RJL  796,  on  time  for  making  application  to  set  sale  aside ; 
92  A  S.  R.  593,  cm  laches  in  objecting  to  sale  under  power  in  mortgage. 
What  oonstitntes  laches. 

Cited  in  Bradshaw  v.  Yates,  67  Mo.  221;  Bliss  y.  Pi-itchard,  67  Mo.  181; 
Greenwood  v.  Spring,  64  Barb.  376, — ^holding  that  the  question  of  what  unrea 
wnable  delay  will  amount  to  laches  rests  in  the  discretion  of  the  court  under  all 
tbe  cirenmstances  of  each  case;  Holmes  t.  Cleveland,  C.  ft  C.  R.  Co.  93  Fed.  100, 
holding  that  a  street  oonld  not  be  reclaimed  after  fifty  years'  abandonment. 
Execntors  and  administrators;  effect  of  a  power  to  sell  on  the  descent  of 
real  properly. 

Cited  in  Jackson  ex  dem.  Bogart  v.  Schauber,  7  Cow.  187 ;  Estep  v.  Armstrong,  91 
Cal.  659,  27  Pac  1091;  Fluke  v.  Fluke,  16  N.  J.  Eq.  478;  ChighizoU  v.  Le  Baron, 
21  Ala.  406;  Cohea  v.  Jemison,  68  Miss.  510,  10  So.  46, — ^holding  a  mere  power  to 
in  executor  to  sell  land  and  distribute  the  proceeds  does  not  pass  any  estate  nor 
tffect  the  descent  of  the  land  to  the  heirs;  Braman  v.  Stiles,  2  Pick.  460,  13  A.  D. 
445,  holding  that  a  naked  power  to  an  executor  leayes  the  fee  to  the  heirs  subject 
to  devestmoit  upon  exercise  of  the  power  by  the  executor;  McKnight  t.  Wimer,  38 
Ho.  132,  to  the  same  point;  Bowling  v.  Dobyns,  6  Dana,  434,  holding  that  a  devise 
to  an  executor  for  the  payment  of  debts  or  other  special  objects  does  not  affect  the 
descent  of  the  land  to  the  heirs;  Qest  v.  Flodc,  2  N.  J.  Eq.  108;  Catton  v.  Tayk>r, 
42  Barb.  678;  Peter  v.  Beverly,  10  Pet.  632,  9  L.  ed.  622;  Bell  v.  Humphrey,  8  W. 
Va.  1;  Battelle  v.  Parks,  2  Mich.  631;  Gregg  v.  Currier,  36  N.  H.  200;  White  v. 
Glorer,  69  111.  469;  Bradstreet  v.  Clarke,  12  Wend.  602,— distinguishing  between 
tiM  effect  of  a  devise  to  executors  with  power  to  sell  and  a  mere  direction  to  sell 
without  any  devise  in  terms. 
Purchases  or  dealings  by  tmstees  with  tmat  property. 

Cited  in  Pearson  v.  Concord  R.  Corp.  62  N.  H.  637,  13  A.  S.  R.  690,  restraining 
tt  the  suit  of  a  stockholder  the  action  of  common  directors  of  two  railroads  in 
matters  where  tiie  interests  of  the  roads  conflict;  Perkins  v.  Thompson,  3  N.  H. 
144,  holding  that  a  deputy  sheriff  cannot  purchase  goods  at  an  execution  sale. 

Cited  in  reference  note  in  2  A.  D.  332,  on  power  of  trustee  to  purchase  trust 
property. 

Cited  in  note  in  9  L.R.A.  792,  on  trustee's  right  to  purchase  trust  property. 
Talidlty  of  sale  under  a  power. 

Cited  in  Longwith  v.  Butler,  8  111.  32,  upholding  the  validity  of  a  sale  by  a 
"^>^g*C^  pursuant  to  a  power  of  sale  in  his  mortgage;  Maynes  v.  Moore,  16 
Ind.  116,  on  the  effect  of  sales  under  statutes  and  powers. 
—  Amount  to  he  sold. 

Cited  in  Hewson  v.  Deygert,  8  Johns.  333,  holding  that  the  disposal  of  either 
realty  or  personalty  at  execution  sale  should  not  exceed  that  which  is  neeessary 
snd  practical  to  a  satisfaction. 
—Burden  of  proving  regularity. 

Cited  in  McConnell  v.  Day,  61  Ark.  464,  33  8.  W.  731,  holding  that  one  at> 
tacking  the  trust  of  recitals  in  a  trustee's  deed  as  to  compliance  with  the  re- 
quirements of  the  trust  deed  has  the  burden  of  proof. 
—Persons  entitled  or  estopped  to  attack  sale. 

Cited  in  Wilson  v.  Troup,  2  Cow.  196,  14  A.  D.  468,  holding  that  the  mortgagor 
cannot  object  that  the  power  of  sale  was  not  regularly  acknowledged  and  recorded ; 
Jackson  ex  dem.  Walsh  v.  Colden,  4  Cow.  266,  holding  the  same  as  to  both  the 
BMntgagor  and  an  assignor  of  the  mortgage. 

Distinguished  in  Lawrence  v.  Farmers'  Loan  ft  T.  Co.  13  K.  T.  200,  holding 
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that  foreclosure  under  the  statute  which  is  void  for  irregularity  is  not  aided  by 
the  fact  that  it  was  consistent  with  the  power  in  the  mortgage. 
—  Effect  of  delay  In  objecting. 

Cited  in  Demarest  v.  Wynkoop,  3  Johns.  Ch.  129,  8  A.  D.  467 ;  Simson  v.  Eck- 
stein, 22  Cal.  680, — holding  that  long  acqmescence  in  a  sale  under  a  power  will 
justify  a  presumption  of  regularity  as  to  notice;  Johnson  v.  Johnson,  6  Ala.  90, 
holding  as  a  general  rule  that  equity  will  not  presume  a  satisfaction  of  a  sub- 
sisting trust  after  a  great  lapse  of  time  unless  the  party  was  ignorant  of  his 
rights;  Butterfield  v.  Famham,  19  Minn.  85,  Gil.  58,  to  the  point  that  silence  with 
knowledge  for  ten  years  will  defeat  an  objection  that  the  bids  by  a  mortgagee 
were  false;  People  v.  Open  Board,  92  N.  Y.  98,  where  a  lapse  of  less  than  twenty 
years  was  held  not  to  be  conclusive  of  an  application  to  set  aside  a  receiver's  sale 
on  the  ground  of  fraud ;  Freeman  v.  Thayer,  33  Me.  76,  holding  that  a  lapae  of  over 
thirty  years  will  justify  a  presumption  of  regularity  in  the  preliminary  steps  of 
a  tax  sale,  though  all  the  proofs  were  not  present. 

Criticized  in  Den  ex  dem.  Watson  v.  Mulford,  21  N.  J.  L.  500,  holding  that  no 
lapse  of  time  short  of  the  legal  limitation  will  raise  a  presumption  of  a  compliance 
with  the  requisites  of  a  judicial  sale. 

2  AM.  DEC.  291,  LUDLOW  v.  SIMOND,  2  CAI.  CAS.  1. 
Construction  of  contract  of  suretyship. 

Cited  in  W.  W.  Kimball  Co.  v.  Baker,  62  Wis.  526,  22  N.  W.  730;  Carson  Opera 
House  Asso.  v.  Miller,  16  Nev.  327;  National  Mechanics'  Bkg.  Asso.  ▼.  ConkliBg, 
90  N.  Y.  116,  43  A.  R.  146;  Smith  y.  Starr,  4  Hun,  123;  Lafayette  t.  James,  92 
Ind.  240,  47  A.  R.  140;  State  Bank  v.  Fowler,  22  Ark.  112;  Curtin  ▼.  Atkinson, 
36  Neb.  110,  54  N.  W.  131;  Smith  y.  SUrr,  6  Thomp.  ft  C.  389;  United  SUtes  v. 
Freel,  92  Fed.  299;  United  States  v.  Boecher,  21  Wall.  662,  22  L.  ed.  472;  Dela- 
ware, L.  ft  W.  R.  Co.  T.  Burkliard,  36  Hun,  57, — holding  that  the  contract  of  a 
surety  is  airictisBimi  juris  and  not  subject  to  extension  by  implication;  Paine  ▼. 
Jones,  76  N.  Y.  274;  State  ex  rel.  Hobart  v.  Smith,  173  Mo.  398,  78  S.  W.  211 
(affirming  98  Mo.  App.  227,  68  S.  W.  942) ;  Springfield  Lighting  Co.  v.  Hobart» 
98  Mo.  App.  227,  68  S.  W.  942, — holding  the  same  in  the  absence  of  a  variation 
with  his  consent;  Lockwood  v.  Jones,  7  Conn.  431,  holding  that  a  surety  is  not 
liable  beyond  the  clear  scope  of  his  engagement;  Magee  y.  Manhattan  L.  Ins.  Co. 
92  U.  S.  93,  23  L.  ed.  699,  51  How.  Pr.  413;  Womack  v.  Paxton,  84  Va.  9,  5  S.  E. 
550 ;  Reynolds  v.  Ward,  5  Wend.  501 ;  Manufacturers'  Nat.  Bank  v.  Dickerson,  41 
N.  J.  L.  448,  32  A.  R.  237;  Burke  v.  Cruger,  8  Tex.  66,  58  A.  D.  102,— holding  that 
a  surety  is  not  liable  either  in  law  or  equity  beyond  the  precise  terms  of  his  con- 
tract; Grant  v.  Ludlow,  8  Ohio  St.  1  (dissenting  opinion),  on  the  same  point; 
Robinson  Consol.  Min.  Co.  y.  Craig,  4  N.  Y.  S.  R.  69,  holding  the  same  in  the 
absence  of  fraud,  mistake  or  accident;  Trustees  of  Schools  v.  Otis,  85  111.  179, 
holding  that  the  foregoing  rule  forbids  a  reformation  of  the  contract  in  chanceiy 
for  mistake;  Bissell  v.  Ames,  17  Conn.  121,  holding  that  equity  will  not  extend 
the  liability  of  a  surety  beyond  its  legal  limits;  Yale  v.  Dederer,  18  N.  Y.  265, 
72  A.  D.  503,  17  How.  Pr.  165,  holding  that  a  married  woman  is  no  exception  to 
the  rule  that  a  surety's  liability  is  no  greater  in  law  than  in  equity;  Kelso  v. 
Tabor,  52  Barb.  125;  Levi  v.  Earl,  30  Ohio  St.  147,-— to  the  same  point;  Bank  of 
Louisiana  t.  Williams,  46  Miss.  618,  12  A.  R.  319,  to  the  point  that  a  contract  of 
suretyship  by  a  married  woman  was  stricte  juris  in  equity;  Corn  Excb.  Ins.  Co. 
V.  Babcock,  42  N.  Y.  613,  1  A.  R.  601,  9  Abb.  Pr.  N.  S.  156,  to  the  point  that 
equity  will  enforce,  as  an  exception  to  the  rule,  a  feme  covert's  contract  of  surety- 
ship whereby  she  expressly  binds  her  separate  estate;  Nofsinger  v.  Hartnett,  84 
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Mo.  549,  holding  that  contracts  involving  sureties  receive,  as  respects  them,  a 
more  rigid  construction  both  in  law  and  in  equity  than  between  the  orignal  par- 
ties; Amherst  Bank  v.  Root,  2  Met.  622  (dissenting  opinion),  on  the  same  point; 
Davis  Sewing  Mach.  Co.  v.  Lawrence,  3  Thomp.  ft  C.  386,  holding  that  a  surety 
for  moneys  collected  by  an  overseer  is  not  liable  for  the  misapplication  of  funds 
which  were  not  authorized  to  be  in  his  possession. 

Cited  in  notes  in  42  A.  R.  406,  on  surety's  liability  for  default  of  principal 
while  engaged  in  additional  employment;  3  L.R.A.  168,  on  liability  of  surety 
and  guarantor;  3  L.R.A.  482,  on  extent  of  liability  of  surety  on  penal  bond;  4 
L.RJL  680,  on  limits  of  surety's  liability;  13  L.R.A.  418,  on  extension  of  surety's 
liability  by  implication. 
Blscharge  of  surety  by  deviation  from  contract. 

Cited  in  American  Casualty  Ins.  Co.  v.  Green,  70  App.  Div.  268,  75  N.  Y. 
Supp.  407;  Lanuse  v.  Barker,  10  Johns.  312, — holding  that  any  variation  how- 
ever immaterial,  will  discharge  a  surety;  Woodworth  v.  Bank  of  America, 
19  Johns.  391,  on  applicability  of  the  same  rule  to  an  indorser;  Townsend 
T.  8Ur  Wagon  Co.  10  Neb.  615,  35  A.  R.  493,  7  N.  W.  274,  holding  that  an 
indorser  is  discharged  by  any  alteration  in  the  contract  which  may  in  any 
e^^t  become  material;  Willis  v.  Davis,  3  Minn.  17,  Gil.  1;  Southwi<dc  v.  Sax, 
9  Wend.  122, — ^holding  that  the  enlargement  of  the  time  of  payment  by  the 
creditor  will  discharge  the  surety;  Billington  v.  Wagoner,  33  N.  Y.  31;  Warner 
▼.  Helm,  6  111.  220, — holding  that  a  surety  is  discharged  by  any  act  of  the 
creditor  without  his  consent  which  results  in  increasing  the  risk;  Walden  Nat. 
Bank  v.  Birch,  130  N.  Y.  221,  14  L.R.A.  211,  29  N.  £.  127,  holding  that  a 
waiver  of  the  right  to  sue  a  principal  will  operate  to  discharge  his  surety; 
Cornell  v.  Eagan,  13  Daly,  505,  holding  that  a  departure  from  the  terms  of  a 
charter  party  will  release  a  surety  regardless  of  whether  the  variation  was  preju- 
dicial or  beneficial ;  Edwards  v.  Coleman,  6  T.  B.  Mon.  567,  holding  that  a  surety 
it  not  discharged  by  knowledge  of  a  novation  with  the  principal  imless  he  con- 
MDts  to  remain  bound. 

Cited  in  reference  note  in  31  A.  D.  297,  on  discharge  of  guarantor  or  surety  by 
alteration  in  contract  without  his  assent. 
—Effect  of  mere  delay  to  sne  principal. 

Cited  in  Hunt  v.  United  States,  1  Gall.  32,  Fed.  Cas.  No.  6,900;  Lodce  v. 
Postmaster  General,  3  Mason,  446,  Fed.  Cas.  No.  8,441;  Hunt  v.  Bridgham,  19 
Mass.  581,  13  A.  D.  458, — holding  that  mere  delay  to  collect  any  kind  of 
■eeurity  will  not  discharge  a  surety  unless  accompanied  with  fraud  or  an  agree- 
ment not  to  prosecute;  Sneed  v.  White,  3  J.  J.  Marsh.  525,  20  A.  D.  175; 
Commercial  Bank  v.  French,  38  Mass.  486,  32  A.  D.  280, — ^holding  the  same  and 
unless  there  was  a  denial  of  some  reasonable  request  by  the  surety  to  collect 
or  injury  to  the  surety  by  negligence;  King  v.  Baldwin,  2  Johns.  Ch.  554,  hold- 
ing that  the  failure  of  a  creditor  to  sue  the  debtor  at  maturity  upon  the  request 
of  the  surety  will  not  discharge  the  surety  though  the  omission  was  injurious; 
King  V.  Baldwin,  17  Johns.  384,  8  A.  D.  415  (dissenting  opinion),  contending 
the  same;  Watson  v.  Wigginton,  28  W.  Va.  533,  questioning  the  rule  that  aside 
from  statute  a  surety  or  indorser  is  discharged  by  delay  to  sue  the  principal, 
except  where  delay  is  by  agreement. 
Accounting  In  equity. 

Cited  in  Holt  v.  Daniels,  61  Vt.  89,  17  Atl.  786;  Yates  v.  Stuart,  39  W.  Va. 

124,  19  S.  £.  423;  McKim  v.  Odom,  12  Me.  94, — holding  that  courts  of  equity 

have  concurrent  jurisdiction  with  courts  of  law  in  matters  of  account;   Post  v. 

Kimberly,  9  Johns.  470,  on  the  same  point;  Ludington  v.  Taft,  10  Barb.  447; 
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AT)bey  v.  Wheeler,  85  Hun,  226,  32  N.  Y.  Supp.  1069,— distingaishing  between  the 
rule  that  equity  will  compel  an  accounting  aa  incidental  relief  and  that  refusing 
jurisdiction  of  an  action  solely  for  an  accounting;  State  y.  Turner,  49  Ark. 
311,  5  S.  W.  302,  to  the  effect  that  equity  has  jurisdiction  to  settle  complex  ac- 
counts; Fair  v.  Stickney  Farm  Co.  36  Minn.  380,  29  N.  W.  49,  holding  the 
eame;  State  v.  Churchill,  48  Ark.  426,  3  S.  W.  362,  holding  that  intricacy  and 
complication  and  not  mutuality  is  essential  to  confer  jurisdiction  of  matters 
of  account;  Beecher  v.  Lewis,  SI  Va.  630,  6  S.  E.  367,  upholding  the  jurisdic- 
tion of  equity  to  settle  accounts  growing  out  of  a  trust  fund;  Gaines  y.  New 
Orleans,  4  Woods,  213,  17  Fed.  16,  sustaining  the  jurisdiction  of  equity  to  decree 
on  account  of  rents  and  profits  of  land  wherever  the  account  is  intricate  and 
complicated;  Gildart  y.  Starke,  1  How.  (Miss.)  460  (dissenting  opinion),  on 
equity  jurisdiction  in  matters  of  account  where  the  remedy  at  law  is  incom- 
plete. 

Cited  in  reference  notes  In  60  A.  D.  67;  61  A.  D.  142,— on  equity  jurisdiction 
in  matters  of  acu>unt;    17  A.  D.  817,  as  to  when  courts  of  equity  will  enter- 
tain jurisdiction  in  matters  of  account;  1  A.  S.  R.  440,  on  jurisdiction  in  equity 
of  bill  for  accounting  although  a  remedy  at  law  exists. 
Adoption  of  common  seal  by  all  signers. 

Cited  in  Christie  v.  Gage,  2  Thomp.  &  C.  344;  Pequawkett  Bridge  y.  Mathes, 
7  N.  H.  230,  26  A.  D.  737 ;  Atlantic  Dock  Co.  v.  Leavitt,  64  N.  Y.  36,  13  A.  B. 
656, — holding  that  several  persons,  who  execute  a  sealed  instrument  may  use 
or  adopt  the  same  seal;  Gotten  v.  Williams,  1  Fla.  42;  Davis  y.  Burton,  4  IlL 
41;  Hatch  v.  Crawford,  2  Port.  (Ala.)  54, — holding  an  obligation  which  pur- 
ports to  be  sealed  by  all  the  signers  will  be  presimied  to  be  a  valid  sealed  instru- 
ment against  all  who  sign  though  only  one  seal  is  used. 
Implied  suretyship. 

Cited  in  Grafton  Bank  v.  Kent,  4  N.  H.  221,  17  A.  D.  414,  to  the  point  that 
a  suretyship  may  be  created  by  the  nature  of  a  contract  as  well  as  by  express 
words. 
Distinction  between  surety  and  principal. 

Cited  in  Smith  v.  Tunno,  1  M'Cord,  Eq.  443,  holding  that  one  is  liable  aa  a 
surety  or  a  principal  according  to  the  absence  or  presence  of  interest  in  benefits 
of  contract. 
Acts  of  agents  affecting  third  persons. 

Cited  in  Williamson  y.  Buchannan,  2  Overt.  278,  holding  that  the  negket 
of  a  surveyor  to  perform  his  duty  as  a  public  trustee  cannot  injure  a  third 
party. 

Signing  and  sealing  by  agent. 

Cited  in  Hanford  v.   McNair,  9   Wend.    64,  recognizing  the  affixing   of  the 
seal  of  the  principal  in  his  presence  and  by  his  direction  as  an  exception  to  the 
general  rule  that  authority  to  bind  by  deed  must  be  by  deed. 
*  By  partners. 

Cited  in  Halsey  v.  Fairbanks,  4  Mason,  206,  Fed.  Cas.  No.  6,964,  holding  that 
a  signature  and  sealing  in  the  name  of  the  firm  with  a  single  seal  is  good  and 
binds  all  the  partners  who  were  present  or  assent  to  its  execution;  Cady  v. 
Shepherd,  11  Pick.  400,  22  A.  D.  379,  holding  that  a  similar  execution  is  good 
provided  there  was  a  prior  assent  or  subsequent  assent. 

Criticized  in  Gram  v.  Seton,  1  Hall,  262,  holding  that  one  partner  may  execute 
in  the  name  of  the  firm  an  instnunent  under  seal  without  the  other  partner'B 
actual  presence  provided  there  was  a  previous  assent  or  subsequent  ratifica- 
tion. 
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Jurlfldictfon  In  equity  where  remedy  at  law  Is  doubtful. 

Cited  in  Davis  v.  Tileston,  6  How.  114,  12  L.  ed.  366,  holding  that  equity 
hs8  jurisdiction  where  the  remedy  at  law  is  doubtful;  Pierpont  v.  Fowle,  2 
Woodb.  ft  M.  23,  Fed.  Cas.  No.  11,152,  to  the  same  effect;  Bynum  v.  Sledge. 
1  Stew.  &  P.  (Ala.)  136,  upholding  the  jurisdiction  of  equity  where  a  defend- 
•nfs  remedy  is  adequate  at  law  but  not  understood  nor  ascertained  at  the  time 
ni  trial. 

Retention  of  cause  in  equity  to  do  complete  Justice. 

Cited  in  Ostrander  v.  Weber,  114  N.  Y.  96,  21  N.  E.  112,  holding  that  a  court 
of  equity  which  has  jurisdiction  and  entertains  the  case  will  ordinarily  retain 
nntil  the  whole  subject  is  disposed  of;  Brown  v.  Brown,  31  How.  Pr.  481,  4  Robt. 
688,  to  the  same  effect 
Time  and  mode  of  questioning  equity  Jurisdiction. 

Cited  in  Wood  v.  Mann,  1  Sumn.  678,  Fed.  Cas.  No.  17,962,  holding  that 
eaweption  to  jurisdiction  by  denial  of  citizenship  must  be  taken  by  plea  in 
abatement,  and  not  by  general  answer;  Hawley  v.  Cramer,  4  Cow.  717,  Appx.; 
Tenney  v.  State  Bank,  20  Wis.  163;  Wilson  ▼.  Cheshire,  1  M'Cord,  Eq.  233; 
Tyler  v.  Magwire,  17  Wall.  253,  21  L.  ed.  576;  Kaufman  v.  Wiener,  169  111. 
696,  48  N.  E.  479;  Mooney  v.  Brinkley,  17  Ark.  340;  King  v.  Payan,  18  Ark. 
683;  Bank  of  Kentucky  v.  SchuylkiU  Bank,  1  Pars.  Sel.  Eq.  Cas.  180;  Cockrell 
V.  Warner,  14  Ark.  346, — holding  that  an  objection  to  the  jurisdiction  of  an 
equity  court  is  waived  by  answer  imless  the  court  was  wholly  incompetent  to 
gnnt  the  relief  sought;  First  Cong.  Soc.  v.  Raynham,  23  Pick.  148;  Clark  v. 
Flint,  22  Pick.  231,  33  A.  D.  733,-~holding  that  such  objection  U  too  Ute  after 
answer  provided  the  court  had  jurisdiction  of  the  subject-matter;  Post  v.  Kim- 
bcrly,  9  Johns.  470,  contending  the  same;  M'Donald  v.  Crockett,  2  M'Cord,  Eq. 
130;  Deny  v.  Ross,  6  Colo.  296, — holding  that  the  objection  comes  too  late 
ater  the  entry  of  a  decree  unless  the  subject-matter  is  outside  and  incapable 
of  being  brought  within  the  jurisdiction;  Underbill  v.  VanCortlandt,  2  Johns. 
CSi.  339;  Post  V.  Corbin,  6  Nat.  Bankr.  Reg.  11,  Fed.  Cas.  No.  11,299;  Brad- 
ky  V.  Bo«ley,  1  Barb.  Ch.  126, — ^holding  that  the  objection  comes  too  late  when 
fint  made  at  the  hearing;  Rees  v.  Smith,  1  Ohio,  124,  13  A.  D.  699;  Bank 
of  Utica  T.  Mersereau,  3  Barb.  Ch.  628;  Martin  v.  Greene,  10  Mo.  662, — re- 
fusing to  sustain  an  objection  to  the  jurisdiction  of  a  court  of  equity  after 
Uttwer;  Waller  v.  Cresswell,  4  8.  C.  N.  S.  363,  distinguishing  between  the 
right  to  object  at  any  time  where  the  court  was  wholly  incompetent  and  the 
contrary  rule  where  the  jurisdiction  is  doubtful;  Goldberg  v.  Kirschstein,  36 
Misc.  249,  73  N.  Y.  Supp.  368;  Gould  v.  Edison  Electric  Illuminating  Co.  29 
Hisc  241,  60  N.  T.  Supp.  669, — holding  that  a  defense  that  there  is  an  ade- 
quate remedy  at  law  is  waived  unless  pleaded;  Insley  v.  United  States,  160  U.  S. 
512,  37  L.  ed.  1163,  14  Sup.  Ct.  Rep.  168,  arguing  that  an  objection  that  an 
action  should  have  been  brought  at  law  instead  of  in  equity  may  be  waived  by 
failure  to  take  advantage  of  it  at  the  proper  time. 

Disapproved  in  Baker  v.  Biddle,  Baldw.  394,  Fed.  Cas.  No.  764,  holding  that 
the  objection  may  be  raised  at  any  stage  of  the  proceeding. 
—  Answer  or  demurrer  as  proper  mode. 

Cited  in  Piscataqua  Bridge  v.  New  Hampshire  Bridge,  7  N.  H.  36,  to  the 
point  that  it  is  better  practice  to  consider  an  objection  to  the  jurisdiction  of 
ehaneery  before  a  hearing  on  the  merits  even  if  not  taken  by  a  demurrer; 
Consolidated  Roller-Mill  Co.  v.  Coombs,  39  Fed.  25,  holding  that  the  objection 
that  plaintiff's  remedy  is  at  law  should  be  taken  by  demurrer  if  the  want  of 
juriidiction  appears  on  the  face  of  the  bill,  if  not  by  answer  at  the  earliest 
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moment;  Reed  v.  Cumberland  Mut.  F.  Int.  Go.  30  N.  J.  Eq.  140,  holding  tbat  a 
defendant  can  claim  the  same  benefit  by  general  denial  of  joriidiction  im  ttim 
aniwer  as  by  demurrer  but  only  at  the  hearing. 

2  AM.  DEC.  SI 6,  BUSH  ▼.  IjIVINOSTON,  S  OAI.  CAS.  66. 
Effect  off  subsequent  usury  on  Talld  contract. 

Cited  in  Collier  ▼.  Nevill,  14  N.  C.  (3  Dev.  L.)  30;  WelU  t.  Chapman,  13 
Barb.  661 ;  Pearsall  y.  Kingsland,  3  Edw.  Ch.  196,— holding  that  a  valid  security 
cannot  be  impeached  for  a  usurious  transfer  between  the  original  mortgagee 
and  the  assignee  of  the  mortgage;  Lowell  y.  Johnson,  14  Me.  240,  to  the  same 
effect;  Winsted  Bank  v.  Webb,  46  Barb.  177;  Meshke  t.  Van  Doren,  16  Wis. 
320;  Rice  v.  Welling,  5  Wend.  695, — ^holding  that  a  valid  subsisting  debt  cannot 
be  destroyed  by  a  void  or  invalid  security;  Real  Estate  Trust  Co.  v.  Keech, 
7  Hun,  263,  holding  that  a  usurious  agreement  for  the  forbearance  of  a  valid 
debt  does  not  invalidate  it  or  its  securities;  Law  v.  Merrills,  6  Wend.  268, 
contending  the  same. 

Cited  in  reference  note  in  37  A.  D.  646,  on  what  transactions  are  usurious. 

Cited  in  note  in  66  A.  D.  398,  on  effect  of  prerious  usury  on  substituted  secur- 
ities. 

Distinguished  in  Fish  v.  DeWolf,  4  Bosw.  673,  holding  that  usurer  cannot  sue 
at  law  upon  a  valid  note  given  to  him  as  collateral  merely  when  he  could  not 
sustain  an  action  against  the  principal  for  the  debt;  Eling  v.  Cushman,  41  IlL 
31,  89  A.  D.  366,  holding  that  usury  is  available  as  a  defense  to  a  usurious  con- 
tract of  loan  although  valid  securities  were  given  as  collateral. 
Final  decree  In  chancery  appeal  from  Interlocutory  order. 

Cited  in  Smith  v.  Vulcan  Iron  Works,  166  U.  S.  618,  41  L.  ed.  810,  17  Snp. 
Ct.  Rep.  407;  Bissell  Carpet-Sweeper  Co.  v.  Goshen  Sweeper  Co.  19  C.  C.  A. 
26,  43  U.  S.  App.  47,  72  Fed.  646;  Richmond  v.  Atwood,  17  LJLA.  616,  2  C.  a  A. 
696,  6  U.  S.  App.  161,  62  Fed.  10, — ^holding  tiiat  an  appellate  court  on  re- 
versing an  interlocutory  decree  or  order  may  and  should  in  its  discretion  mske 
a  final  order  disposing  of  the  case. 

Cited  in  reference  note  in  39  A.  S.  R.  380,  on  direction  of  final  judgment  on 
appeal. 
Appealable  decrees. 

Cited  in  Newark  ft  N.  Y.  R.  Co.  v.  Newark,  23  N.  J.  Eq.  616,  upholding 
right  to  appeal  from  order  of  chancellor  made  at  final  hearing  ton  issne  to  be 
tried  by  jury. 
Answer  In  equity  as  evidence. 

Cited  in  Miller  v.  Wack,  1  N.  J.  Eq.  204,  holding  that  matter  set  up  by  the 
defendants  in  avoidance  of  the  complainant's  claim  must  be  proved  otherwise 
than  by  answer;  Hutchinson  v.  Tindall,  3  N.  J.  Eq.  367,  holding  answer  setting 
up  trust  in  action  to  have  voluntary  deed  absolute  on  its  face  set  aside  not 
evidence  of  such  trust  unless  directly  responsive  to  the  bill. 

Distinguished  in  Pusey  v.  Wright,  31  Pa.  387,  where  an  answer  to  an  inter- 
rogatory was  directly  against  the  adversary. 

2  AM.  DEC.  S2S,  WETMORE  v.  WHITE,  2  CAI.  CAS.  87. 
Relative  rights  of  riparian  owners  to  use  water. 

Cited  in  Runnels  v.  Bullen,  2  N.  H.  632,  holding  that  unreasonable  shut- 
ting or  opening  of  gates  so  as  to  disturb  flow  will  be  actionable  by  a  loyfear 
proprietor  the  right  being  common. 

Cited  in  reference  note  in  36  A.  D.  338,  on  water  rights  obtained  by  appropria- 
tion and  prescription. 
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Cited  in  note  in  26  L.ILA.  285,  on  division  of  water  between  opposite  ripa^ 
rian  owners. 

Implied  ^rant  of  appurtenances. 

Cited  in  Central  R.  Co.  v.  Valentine,  29  N.  J.  L.  661;  Dunklee  t.  Wilton 
R.  Co.  24  N.  H.  489, — ^holding  that  property  passes  with  and  subject  to  all  the 
incidents  rightfully  belonging  to  it  at  the  time  of  the  conveyance;  Kieffer  v. 
Imhoff,  26  Pa.  438,  distinguishing  between  the  permanent  privileges  of  property 
which  pass  upon  a  conveyance  and  temporary  ones  which  do  not;  Huntington 
T.  Asber,  96  N.  Y.  604,  48  A.  R.  652,  holding  that  an  ice-cutting  right  passed 
with  sale  of  land  for  an  ice  house  and  was  not  a  mere  easement  to  cut. 
—  Water  poijver  as  appurtenance  to  mill  site. 

Cited  in  Cox  v.  Howell,  108  Tenn.  130,  58  L.R.A.  487,  65  S.  W.  868,  holding 
that  one  who  sold  his  part  interest  in  a  mill  could  not  as  against  the  grantee 
consume  so  much  water  above  as  to  impair  the  power;  Hathom  v.  Stinson,  10 
Me.  224,  25  A.  D.  228,  holding  that  a  conveyance  of  a  mill  with  all  its  privileges 
and  appurtenances  passes  as  against  the  grantor  the  right  to  flow  the  land  above 
as  high  as  the  dam  was  formerly  maintained;  Frink  v.  Branch,  16  Conn.  260, 
holding  that  such  rights  will  pass  under  a  conveyance  of  a  factory  with  all  its 
appurtenances;  Allen  v.  Scott,  21  Pick.  25,  32  A.  D.  238,  holding  that  appurtenant 
water  privil^^es  and  land  upon  which  a  factory  stood  will  not  pass  under  a  con- 
veyance which  excepted  the  factory;  Nye  v.  Hoyle,  120  N.  Y.  195,  24  N.  E.  1, 
holding  that  the  phrase  "all  my  water  privileges"  in  a  conveyance  of  a  mill 
will  pass  a  dam  and  pond  which  were  essential  to  the  use  of  the  mill;  Wall 
▼.  Cloud,  3  Humph.  181,  holding  that  a  conveyance  of  a  place  for  the  abutment 
of  a  dam  passes  the  right  to  use  the  water  collected  by  the  dam. 

Cited  in  notes  in  8  L.R.A.  446,  on  conveyance  of  water  privilege;  58  L.Rw4. 
487,  on  how  far  grant  of  mill  includes  water  rights;   10  E.  R.  C.  58,  on  effect 
of  grant  of  mill  to  carry  water  power  by  which  it  is  run. 
Spedfle  performance  of  partly  performed  parol  agreement. 

Cited  in  Lane  v.  Shackford,  5  N.  H.  130,  to  the  effect  that  equity  grants 
specific  performance  of  an  oral  contract  to  convey  where  there  has  been  part 
iwrformance;  McCotter  v.  Lawrence,  4  Hun,  107,  6  Thomp.  ft  C.  392,  to  the 
point  that  the  apparent  abrogation  of  statutes  by  courts  of  equity  ha«  been 
on  the  principle  that  the  particular  facts  took  the  case  out  of  the  statute. 

Cited  in  reference  note  in  68  A.  8.  R.  44,  on  specific  performance  of  contract 
to  convey  realty. 

Cited  in  notes  in  32  A.  D.  129,  on  enforcement  at  law  of  contracts  which  have 
been  partly  performed;  6  E.  R.  C.  746,  on  specific  performance  of  contract 
for  sale  of  land  where  plaintiff  has  altered  his  position,  though  contract  was 
not  in  writing;  16  A.  D.  505,  on  effect  of  making  expenditures  on  revocabil- 
ity  of  licoise  to  use  or  enter  upon  realty;  49  L.ILA.  510,  on  specific  perform- 
anee  of  license  to  maintain  burden  on  land,  after  expense  has  been  incurred  in 
creating  the  burden.  . 

—  Snillciency  of  part  performance  In  equity.  * 

Cited  in  Johnston  v.  Clancy,  4  Blackf.  94,  28  A.  D.  45,  holding  that  posses- 
lion  by  a  purchaser  pursuant  to  a  contract  suffices;  Pfifner  v.  Stillwater  ft  St. 
P.  R.  Co.  23  Minn.  343,  holding  that  substantial  improvements  pursuant  to  an 
oral  contract  to  convey,  by  a  purchaser  in  possession  prior  to  and  at  the  time 
of  the  agreement  has  the  same  effect;  Keatts  v.  Rector,  1  Ark.  391,  to  the  effect 
that  the  building  of  a  house  by  a  purchaser  in  possession  under  an  oral  contract 
has  the  same  effect;  Brock  v.  Cook,  3  Port.  (Ala.)  464,  holding  that  possession,  im- 
provements by  the  purchaser,  uninterrupted  occupancy  and  frequent  acts  of  recog- 
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nition  by  the  vendor  will  jostity  specific  perfonnance  of  an  oral  contract;  Green 
V.  Jones,  76  Me.  563;  Finucane  v.  Kearney,  Freem.  Ch.  (Miss.)  66, — ^holding 
that  payment  of  the  purchase  money  and  possession  pursuant  to  the  contract  have 
the  same  effect;  CaslM*  v.  Thompson,  4  N.  J.  Eq.  59;  Swartwout  v.  Burr,  1 
Barb.  405, — ^holding  that  the  same  facts  plus  making  of  valuable  improvements 
have  the  same  effect;  Townsend  v.  Houston,  1  Harr.  (Del.)  532,  27  A.  D.  732, 
(affirming  1  DeL  Ch.  416,  12  A.  D.  109),  holding  that  payment  of  a  substantial 
part  of  the  purchase  money  is  sufficient  part  performance  to  an  oral  contract 
out  of  the  statute;  Bialins  v.  Brown,  4  N.  Y.  403,  on  the  same  point;  Ham  v. 
Goodrich,  33  N.  H.  32,  to  the  point  that  part  payment  of  the  purchase  money 
does  not  have  that  effect;  Russell  v.  Briggs,  165  N.  Y.  500,  53  LJLA.  566, 
59  N.  £.  303  (dissenting  opinion),  on  sufficieni^  of  part  payment  of  price  where 
it  is  not  recoverable  at  law. 

Cited  in  reference  notes  in  52  A.  D.  294,  on  vendee's  taking  possession  as 
part  performance;  30  A.  D.  271,  on  part  performance  taking  parol  contract  oat 
of  statute  of  frauds;  46  A.  D.  266,  as  to  what  is  sufficient  performance  to  take 
case  out  of  statute  of  frauds. 

Cited  in  notes  in  53  A.  D.  542,  543,  as  to  what  acts  are  part  performanoe 
of  contract  of  sale  of  land ;  27  A.  D.  745,  on  payment  as  part  performance. 

Distinguished  in  Wiseman  v.  Lucksinger,  84  N.  Y.  31,  38  A.  R.  479,  distinguish- 
ing between  substantial  improvements  as  part  performance  and  temporary  struc- 
tures of  trifling  cost. 
Fraud  as  making  statute  of  frauds  inapplicable. 

Cited  in  Ryan  v.  Dox,  84  N.  Y.  307,  90  A.  D.  696,  declaring  a  resulting  trust 
against  one  who  purchased  at  a  foreclosure  at  a  reduced  price  under  an  oral 
agreement  to  reconvey  to  the  mortgagor. 
Equity  Jurisdiction  to  protect  rights  under  an  executed  license. 

Cited  in  Raritan  Water  Power  Co.  v.  Veghte,  21  N.  J.  Eq.  463  (reversing  19 
N.  J.  Eq.  142),  holding  tluit  equity  will  protect  a  licensee  who  has  made  valu- 
able improvements  on  the  faith  of  a  parol  license;  Babcock  v.  Utter,  1  KeyeSi 
397,  1  Abb.  App.  Dec.  27  (dissenting  opinion),  on  the  same  point;  Hazleton 
V.  Putnam,  3  Pinney  (Wis.)  107,  3  Chand.  (Wis.)  117,  64  A.  D.  158,  holding 
that  an  agreement  for  an  easement  is  taken  out  of  the  statute  by  part  perform- 
ance the  same  as  an  executed  oral  license. 
Effect  of  answer  in  equity  as  eyidence. 

Cited  in  Famam  v.  Brooks,  9  Pick.  212;  White  v.  Walker,  5  Fla.  478,— holding 
that  a  party  cannot  be  charged  against  his  own  denial  in  a  direct  and  positive 
answer  under  oath  unless  contradicted  by  two  witnesses  or  by  written  documenta 

2  AM.  DEO.  SSO,  MUNRO  v.  Alil/AIRE,  2  CAI.  CAS.  18S. 
Validity  of  purchases  by  trustees. 

Cited  in  Sypher  v.  McHenry,  18  Iowa,  232,  holding  that  trustees  who  have 
power  to  sell  can  never  by  direct  or  indirect  means  become  purchasers  of  trust 
property;  Thorp  v.  McCoUum,  6  111.  614;  Lenox  v.  Notrebe,  Hempst.  251,  Fed. 
Cas.  No.  8,246c;  Colbum  v.  Morton,  3  Keyes,  296,  5  Abb.  Pr.  N.  8.  308, 
1  Abb.  App.  Dec.  378,  36  How.  Pr.  150;  Kimball  v.  Lincoln,  5  111.  App.  316, — 
holding  Uiat  a  purchase  by  one  who  stands  in  -a  fiduciary  relation  is  voidable 
at  the  election  of  the  beneficiary;  Davoue  v.  Fanning,  2  Johns.  Ch.  262;  People 
V.  Open  Board  of  Stock  Brokers'  Bldg.  Co.  28  Hun,  274;  Gardner  v.  Ogden,  22 
N.  Y.  327,  78  A.  D.  192;  Cumberland  Coal  &  I.  Co.  v.  Sherman,  30  Barb.  663,— 
holding  that  a  direct  or  indirect  purchase  by  one  who  stands  in  a  confidential 
relation  is  voidable  at  the  election  of  cestui  que  trust;  Tufts  v.  Tufts,  8  Woodb. 
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t  M.  456,  Fed.  Caa.  No.  14^3,  holding  that  such  a  purchase  ia  voidable  though 
generally  not  void;  OlcoU  v.  Tioga  R.  Co.  27  N.  Y.  546,  84  A.  D.  208,  holding  that 
a  purchase  of  trust  property  by  a  trustee  at  a  public  sale  is  valid  at  law 
and  only  voidable  in  equity  at  the  election  of  a  party  in  interest;  Pearson  v. 
Concord  R.  Corp.  62  N.  H.  537,  13  A.  S.  R.  590,  upholding  a  bill  by  a  stock- 
holder to  restrain  the  action  of  common  directors  of  two  railroads  in  mat- 
ters where  the  interest  of  roads  conflicted;  Re  Bach,  2  Connoly,  490,  12  N.  Y. 
Supp.  712,  holding  that  oeatui  qMe  trusta  may  repudiate  a  purchase  by  a  trus- 
tee, notwithstanding  their  acquiescence  at  the  time. 

Cited  in  reference  notes  in  22  A.  D.  302,  on  trustee's  right  to  purchase  on 
sale  of  trust  property;  42  A.  D.  542,  on  invalidity  of  purchase  by  executor 
of  property  of  estate;  33  A.  D.  581,  on  power  of  administratrix  to  avoid  pur- 
chase made  at  her  own  sale;  52  A.  D.  406,  on  voidability  of  purchase  made 
by  trustees  as  executors,  administrators,  and  sheriffs  at  their  own  sale. 

Distinguished  in  Bergen  v.  Bennett,  1  Cai.  Cas.  1,  2  A.  D.  281,  holding  that 
a  purchase  by  a  trustee  will  not  be  set  aside  at  the  suit  of  the  cestui  que  trust 
after  the  lapse  of  a  reasonable  time. 
Waiver  of  frmud  ms  respects  several  oestuls  que  trust. 

Disapintnred   in  Kessler  ft  Co.  v.  Ensley  Co.  129  Fed.  397,  holding  that  a 
majority  of  the  stockholders  in  a  corporation  may  ratify  the  fraudulent  acts  of 
the  directors. 
Dismissal  upon  demurrer  for  want  of  equity. 

Cited  in  LeRoy  v.  Veeder,  1  Johns.  Cas.  417;  LeRogr  v.  Servis,  2  Cai.  Cas. 
175,— holding  that  a  bill  should  not  be  wholly  dismissed  on  a  demurrer  for 
want  of  equity  unless  the  complainant's  case  is  such  that  no  discovery  or  proof 
caa  make  it  a  subject  of  equitable  jurisdiction. 
Equitable  maxim  as  to  clean  bands. 

Cited  in  Hunter  v.  Marlboro,  2  Woodb.  &  M.  168,  Fed.  Cas.  No.  6,908,  holding 
that  only  he  who  comes  with  clean  hands  can  invoke  the  aid  of  a  court  <^ 
sqmty. 

t  AM.  DKC.  ZZZ,  OARRfirrSIS  v.  TAN  NS88,  2  N.  J.  L.  20. 
Becovrse  of  assignee  to  assignor  of  money  obligation. 

ated  in  WooUey  v.  Sergeant,  8  N.  J.  L.  262,  14  A.  D.  419,  as  holding  that 
an  iadorsed  obligation  is  not  within  the  custom  of  merchants;  Davenport  v. 
Barnes,  2  N.  J.  L.  211,  holding  that  there  is  no  warranty  implied  in  assigning 
a  bond;  Boylan  v.  Dickerson,  3  N.  J.  L.  430,  holding  that  the  assignor  of  a 
sealed  bill  is  not  liable  for  l^e  maker's  nonpayment;  Markley  v.  Withers,  4 
T.  B.  Mon.  14,  holding  that  no  implied  contract  as  to  the  responsibility  or 
solvency  maker  arises  from  the  mere  transfer  of  a  note  by  delivery,  without  as- 
signment; Middleton  v.  Griffith,  57  N.  J.  L.  442,  51  A.  S.  R.  617,  31  Atl.  405, 
holding  that  the  indorser  of  a  promissory  note  becomes  liable  upon  the  custom  of 
merchants  and  not  upon  an  implied  covenant  contained  in  the  indorsement  dis- 
tinct from  that  raised  by  such  custom;  Thompson  v.  Payne,  21  Tex.  621,  as  an 
authority  that  at  common  law  the  assignor  of  a  contract  was  not  liable  to  the 
assignee  in  case  the  promisor  proved  to  be  insolvent;  Armstrong  v.  Den,  15 
K.  J.  L.  186,  as  having  left  undecided  the  question  of  the  liability  of  an  as- 
signor of  a  mortgage  upon  an  implied  warranty  of  the  validity  of  the  instru- 
ment. 
Rl^ts  of  assignee  of  instrument. 

Cited  in  Scovel  v.  Hunter,  12  Phila.  531,  35  Phila.  Leg.  Int.  384,  holding 
that  under  the  law  of  New  Jersey  independent  of  statute  that  the  obligor  of  a 
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bond  !•  not  deprived  of  any  of  his  defenses  by  an  assignment  of  the  bond; 
Barrow  v.  Bispham,  11  N.  J.  L.  110,  holding  that  the  assignee  of  a  bond  takes  it 
subject  to  all  the  equities  which  existed  against  it  in  the  hands  ojt  the  original 
obligee. 

2  AM.  DEC.  Z4Z,  COOK  y.  BECKUST,  S  N.  J.  Ij.  16»  . 
Evidence  in  mitigation  of  damages. 

Cited  in  Buford  v.  M'Luny,  1  Nott  k  M'C.  268,  holding  that  defendant  may 
show  pkintiff's  general  bad  character  in  mitigation  of  damages;  Sayre  v.  Sayre, 
26  N.  J.  L.  235,  holding  evidence  of  plaintiff's  bad  character  admissible  in  action 
of  slander  in  mitigation  of  damages  to  show  anifnu9  with  which  words  were 
spoken. 

Cited  in  reference  notes  in  3  A.  D.  701,  on  evidence  in  mitigation  of  damage 
in  slander ;  24  A.  D.  106,  on  admissibility  of  general  reports  of  similar  nature  to 
charge  in  slander;  36  A.  D.  669,  on  evidence  of  prior  reports  of  similar  nature  as 
mitigation  of  damages  in  slander;  2  A.  D.  393,  on  effect  of  giving  source  of 
slander  at  time  of  circulating  it. 

Cited  in  notes  in  13  A.  D.  600,  on  admissibility  of  proof  of  plaintiff's  general 
bad  reputation  to  mitigate  damages  for  slander;  10  A.  D.  162,  on  evidence  of 
character  or  reputation  in  mitigaticm  of  damages;  66  A.  S.  R.  611,  on  right  to 
prove  other  origin  of  defamatoiy  charge,  in  mitigation  of  damages. 

Distinguished  in  Hoboken  Printing  ft  Pub.  Co.  v.  Kahn,  68  N.  J.  L.  369, 
66  A.  S.  R.  609,  83  Atl.  382,  1060  (dissenting  opinion),  on  admissibility  of 
plaintiff's  character  where  words  were  not  stated  as  rumor. 

Questraned  in  M'Coy  v.  Crawford,  Tappan  (Ohio)  277,  holding  fact  that 
words  spoken  by  defendant  were  currently  reported  concerning  the  plaintiff  in 
neighborhood  not  admissible  in  mitigation  of  damages. 

S  AM.  DEC.  S54,  liOT  ▼.  THOMAS,  2  N.  J.  Ij.  407. 
Covenants  running  with  the  land.  ^ 

Cited  in  reference  notes  in  36  A.  D.  94,  on  what  covenants  run  with  land; 
49  A.  D.  444,  on  covenants  of  seisin  running  with  land;  44  A.  D.  634,  on  cov- 
enants of  seisin  and  right  to  convey  as  mere  personal  covenants  that  cannot 
be  assigned. 

Cited  in  notes  in  82  A.  S.  R.  686,  on  covenants  of  seisin  and  right  to  convey 
running  with  the  land;  47  A.  D.  671,  on  covenants  for  seisin  as  personal  cov- 
enant. 
Who  may  sne  on  covenant  of  seisin. 

Cited  in  Chapman  v.  Holmes,  10  N.  J.  L.  20,  holding  that  the  right  of  action  for 
breach  of  covenant  of  seisin  does  not  pass  with  the  land. 
Accrual  of  right  of  action  on  covenants  for  title. 

Cited  in  Garrison  v.  Sandford,  12  N.  J.  L.  261,  holding  that  a  right  of  action 
accrues  on  covenant  against  encumbrances  when  made  the  premises  are  in  fact 
encumbered;  Carter  v.  Denman,  23  N.  J.  L.  260,  holding  that  if  at  the  date  of 
the  deed  the  grantor  is  not  lawfully  seized  or  has  not  good  right  to  convey  or  if 
the  land  is  not  free  from  encumbrance  the  covenant  is  broken  and  is  at  once 
actionable;  Andrews  v.  Rue,  34  N.  J.  L.  402,  holding  that  a  covenant  as  to 
quantity  of  land  is  broken  as  soon  as  made. 

Cited  in  reference  notes  in  8  A.  D.  282;  19  A.  D.  161;  60  A.  D.  766,-^ 
on  what  constitutes  breach  of  covenant  of  seisin;  79  A.  D.  116,  on  necessity 
for  eviction  to  sustain  action  or  covenant  of  seisin. 
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Cited  in  note  in  125  A.  S.  R.  447,  as  to  when  breach  of  covenant  of  seisin 
occurs. 
Estoppel  to  sue  on  covenants. 

Cited  in  Randall  v.  Lower,  98  Ind.  255,  holding  that  the  covenants  in  the 
mortgage  will  not  estop  the  mortgagor  from  suing  on  the  covenants  of  the  deed 
from  mortgagee. 

2  AM.  DEC.  S58,  HARB  v.  FURT,  S  YEATE8,  IS. 
Right  off  cxmunon  tenant  to  mesne  prollta  after  ejectment. 

Cited  in  Lane  v.  Harrold,  72  Pa.  207,  30  Phila.  Leg.  Int.  28;  Carpentier  v. 
Mitchell,  29  Cal.  330;  Tongue  v.  Nutwell,  31  Md.  302;  Critchfield  v.  Humbert, 
39  Pa.  427,  80  A.  D.  633, — holding  that  a  tenant  in  common  may  maintain 
trespass  against  a  cotenant  for  mesne  profits  after  a  recovery  in  ejectment; 
Norris  V.  Gould,  17  Phila.  318,  41  Phila.  Leg.  Int.  377,  15  W.  N.  C.  187,  holding 
that  where  there  has  been  a  recovery  in  ejectment  by  the  tenant  in  common  he 
may  thereafter  maintain  trespass  for  his  share  of  the  rents  and  profits;  Cham- 
bers V.  Lapsley,  7  Pa.  24,  holding  that  the  right  of  one  tenant  in  common  to  re- 
cover mesne  profits  from  another  by  whom  he  was  ousted  and  against  whom 
he  recovered  in  ejectment  may  be  defeated  by  undue  delay  in  taking  out  wrii 
of  possession;  Kille  v.  Ege,  82  Pa.  102,  3  W.  N.  C.  443,  33  Phila.  Leg.  Int.  437, 
holding  that  a  recovery  in  ejectment  is  conclusive  of  the  plaintiff's  right  to  recover 
mesne  profits  only  from  time  acdons  was  commenced  down  to  the  execution  of  the 
habere  facias;  Sopp  v.  Winpenny,  68  Pa.  78,  3  Legal  Gaz.  199,  holding  that 
in  an  action  for  mesne  profits  the  ejected  party  may  show  when  his  possession 
actually  ceased. 

Cited  in  reference  notes  in  24  A.  S.  R.  374,  on  rule  of  damages  in  eject 
Bent;  38  A.  D.  754,  on  right  to  action  for  mesne  profits  after  recovery  in  eject- 
ment 

Cited  in  note  in  28  LJLA.  858,  859,  on  liability  of  cotenant  to  account  lor 
mesne  profits. 
Llmltatloii  on  recovery  off  mesne  profits. 

ated  in  Huston  v.  Wickersham,  2  Watto  ft  S.  308;  Hill  v.  Meyers,  46  Pa. 
16,— holding  that  a  recovery  for  mesne  profits  is  limited  to  what  had  accrued 
within  six  years  previous  to  commencement  of  action;  Dawson  v.  M'Gill,  4 
Whart  230,  to  the  same  point. 

S  AM.  DEC.  S60,  NORRIS  ▼.  INSURANCE  CO.  OF  N.  A.  S  YEATES,  84. 
Parol  evidence  as  to  writing. 

Cited  in  reference  notes  in  43  A.  D.  431,  on  parol  evidence  to  vary  written 
sgreement;    41  A.  D.   518,  on  admissibility  of  evidence  to  restrain  or   control 
policy;  86  A.  D.  371,  on  admissibility  of  parol  evidence  to  control  or  modify 
contract  of  insurance. 
Application  as  imrt  of  Insurance  contract. 

Cited  in  notes  in  30  A.  D.  124,  on  application  for  insurance  as  part  of  policy ; 
23  A.  D.  469,  on  explanation  of  policy  by  reference  to  written  application  for 
bturanoe. 
Reformation  off  policy. 

Cited  in  note  in  13  £.  R.  C.  490,  on  reformation  of  insurance  policy. 

Bffect  off  custom  or  asa^e. 

Cited  in  reference  notes  in  45  A.  D.  852,  on  usage  and  custom  with  regard 
to  nuirine  insurance;  45  A.  D.  773,  on  duty  of  insurer  to  inform  himself  on  a 
feaeral  custom  of  trade. 
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Cited  in  note  in  11  A.  S.  R.  633,  on  admissibility  of  evidence  of  custom  or 
usage  to  explain  technical  expressions  in  contract  or  to  disclose  intention  of 
parties. 
Right  to  open  and  close. 

Cited  in  note  in  61  L.R.A.  545,  on  extent  and  character  of  admission  express- 
ly made  and  its  effect  on  right  to  open  and  close. 

a  AM.  DEC.  S66,  RBSPUBLICA  ▼.  DAVIS,  S  YBATES,  128. 
Admissions  of  princliml  to  bind  surety. 

Cited  in  Bondurant  v.  Bank  of  State,  7  Ala.  830,  to  the  proposition  that  the 
admissions  of  a  principal  made  at  any  time  are  evidence  against  his  surety; 
Hotchkiss  V.  Lyon,  2  Blackf.  222,  holding  in  an  action  on  a  covenant  to 
be  responsible  for  the  conduct  of  a  partner  for  a  certain  time,  the  admissions  of 
such  partner  made  after  the  expiration  of  the  stipulated  time  is  inadmissible 
as  evidence  against  the  surety. 

Cited  in  reference  notes  in  12  A.  D.  648,  on  effect  of  admissions  by  principal 
as  against  surety;  17  A.  D.  676,  on  admissibility  against  surety  of  oonfessions 
of  principal. 
—  Judgment  against  prlnciiml  as  evidence  against  surety. 

Cited  in  Nicholson  v.  Carr,  3  Blackf.  104,  holding  that  a  judgment  against 
an  executor  is  not  evidence  against  the  administrator  of  the  surety  when  sued 
as  such  on  the  intestate's  bond;  Charleston  Dist.  v.  Condy,  2  Hill,  L.  313,  hold- 
ing that  a  judgment  against  an  administrator  is  not  conclusive  in  an  action  against 
the  surety;  Brown  v.  Chaney,  1  Oa.  410,  holding  that  a  judgment  against  a 
maker  of  a  note  is  not  conclusive  evidence  against  the  indorser  where  no  no- 
tice is  given  to  the  indorser  of  the  first  action. 

Cited  in  note  in  83  A.  D.  382,  on  conclusiveness  of  judgment  against  prin- 
cipal or  siu^ties  on  bonds  given  in  judicial  proceedings. 

Distinguished  in  Drummond  v.  Prestman,  12  Wheat.  516,  6  L.  ed.  712,  holding 
that  the  record  of  a  confession  of  judgment  by  the  principal  is  admissible  in 
evidence  to  charge  a  guarantor  under  his  letter  of  guaranty;  M'Broom  v.  The 
Governor,  4  Port.  (Ala.)  90,  holding  that  a  judgment  against  the  principal  is 
conclusive  as  against  the  sureties  where  they  are  given  notice  of  the  pendency  of 
the  suit. 
Admissibility  of  declarations  or  admissions. 

Cited  in  Mahaska  County  v.  Ingalls,   16  Iowa,  81,  to  the  proposition   that 
verbal  admissions  against  interest  where  the  declarant  is  dead  are  admissible 
in  actions  between  third  parties. 
PnbllcaUon  of  libel. 

Cited  in  reference  note  in  52  A.  D.  770,  on  what  constitutes  publication  oi 
libel. 

Cited  in  note  in  86  A.  D.  92,  on  proof  of  publication  of  libel. 

2  AM.  DEO.  S68,  SIMON  v.  BROWN,  S  YEATES,  186. 
Effect  of  recording  deed  not  eligible  to  record. 

Cited  in  Roods  v.  SUte,  5  Neb.  174,  25  A.  R.  475,  holding  that  the  statute  in 
respect  to  execution,  acknowledgment,  and  registration  must  be  strictly  followed; 
Heister  v.  Fortner,  2  Binn.  40,  4  A.  D.  417,  holding  that  a  deed  defectively 
proved  or  acknowledged  though  recorded  in  the  proper  county  is  not  construct- 
ive notice  to  a  subsequent  purchaser;  Kerns  v.  Swope,  2  Watts,  75,  holding 
that  a  registration  of  a  conveyance  without  authority  of  law  is  no  notice  to 
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tabaeqitent  purchasers;  Friedley  ▼.  Hamilton,  17  Serg.  k  R.  70,  17  A.  D.  638, 
bolding  that  an  unrecorded  defeasance  to  a  deed  is  to  be  considered  as  an  un- 
recorded mortgage;  Bolton  t.  Johns,  6  Pa.  146,  47  A.  D.  404,  holding  that  a 
lien  which  is  a  nullity  though  filed  is  not  notice;  Stewart  v.  Dampman,  4  Pa. 
Super.  Ct.  540,  holding  that  the  registry  of  a  mortgage  the  acknowledgment  to 
which  is  defective,  is  a  nullity  which  a  purchaser  is  not  bound  to  notice. 

Cited  in  reference  notes  in  42  A.  D.  202,  on  effect  of  defective  acknowledg- 
ments; 47  A.  D.  735,  on  deeds  recorded  without  proper  probate  as  notice. 

Cited  in  note  in  15  A.  D.  534,  on  defectiTe  acknowledgments. 
Common  seal  on  oflk^l  deed. 

Cited  in  Huston  v.  Foster,  I  Watts,  477,  to  the  fact  that  the  common  seal  of 
the  county  commissioners  has  sometimes  been  used  though  a  deed  thus  escecuted 
is  void. 

1  AM.  BEC.  set,  TURBBTT  ▼.  TURBSTT,  S  TSATES,  187. 
Constracfion  of  wills  as  whole. 

Cited  in  Re  Barr,  2  Pa.  St.  428,  46  A.  D.  608;  Sehott  v.  Schott,  9  Phila.  255, 
29  Phila.  Leg.  Int.  404,  4  Phila.  Leg.  Gas.  404,— holding  that  every  sentence  of 
a  will  must  be  considered  in  forming  a  judicial  opinion  upon  it;  App  v.  United 
Uitheran  A  German  Reformed  Congregation,  6  Pa.  201,  holding  that  the  intention 
of  the  testator  is  to  be  collected  from  the  words  of  the  will;  Campbell  v.  MDonald, 
10  Watts,  170,  holding  that  the  intentioa  of  the  tesUtor  as  disclosed  by  the  words 
of  the  will  all  taken  together  is  to  be  carried  into  effect  unless  found  to  be  con- 
traiy  to  some  rule  of  law;  Schott's  Estate,  78  Pa.  40,  holding  that  a  general 
intent  ascertained  will  govern  over  a  particular  apparently  inconsistent  intent; 
Fletcher  ▼.  Hoblitsell,  209  Pa.  887,  58  Atl.  672,  holding  that  the  intention  of  a 
testator  is  to  be  gathered  from  the  whole  will  and  not  from  a  few  of  the  many 
ekoses  in  it;  Kent  v.  Armstrong,  6  N.  J.  Eq.  637,  holding  that  a  court  in  con- 
stming  a  will  have  no  authority  to  strike  out  words  which  are  a  part  of  the 
will 

Cited  in  reference  notes  in  55  A.  S.  R.  309,  on  construction  of  will;  45  A.  D. 
610,  on  intention  of  testator  as  controlling  construction  of  will;  45  A.  D.  719, 
OS  admissibility  of  extrinsic  evidence  as  to  intention  of  testator;  89  A.  D.  582, 
OS  sseertainment  of  testator's  intent  in  construing  will. 
—  Of  word  "estate**  as  description  of  property. 

(Sted  in  Thornton  v.  Mulquinne,  12  Iowa,  549,  79  A.  D.  548;  Sohropp  v.  Schaef- 
fer,  2  Pa.  DUt.  R.  362;  Lewis's  Appeal,  108  Pa.  183,  42  Phila.  Leg.  Int.  336,— 
holding  that  the  word  estate  in  a  will  is  broad  enough  to  carry  everything  unless 
restrained  by  particular  expressions. 

Cited  in  reference  note  in  103  A.  S.  R.  476,  on  property  passing  under  word 
"esUte." 

Cited  in  note  in  10  E.  R.  C.  687,  on  what  is  comprehended  in  term  ''estate"  in 
icferenoe  to  property  of  testator. 

t  AM.  DEC.  878,  JORDAN  v.  MESIEDITH,  8  TSATBS,  818. 
Cnstotn  or  nsage  as  affecting  contracts. 

Cited  in  Beach  v.  PennsylvanU  R.  Co.  15  Pa.  Dist.  R.  50,  9  Del.  Co.  Rep.  401, 
22  Lane  L.  Rev.  65,  9  Northampton  Co.  Rep.  369,  holding  that  a  custom  must 
he  reasonable  or  it  will  not  be  enforced;  Sigsworth  v.  Mclntyre,  18  111.  120, 
holding  a  usage  to  be  admissible  must  not  be  unreasonable  and  bad;  Coxe  v. 
Hdsley,  19  Pa.  243,  holding  that  a  custom  cannot  be  received  to  defeat  the  es- 
•ential  terms  of  a  contract;  Wadley  v.  Davis,  63  Barb.  500,  holding  that  a  cus- 
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torn  of  a  person  employed  to  cut  staves  to  reject  all  bolts  which  he  believes 
unfit  for  staves  could  not  be  sustained  being  against  public  policy;  Sturgis  v. 
Cary,  ^  Curt.  C.  C.  382,  Fed.  Cas.  No.  13,573,  holding  that  a  usage  not  to  indemnify 
a  shipowner  for  contributions  paid  by  him  cannot  be  sustained  as  being  reason- 
able; Strong  V.  Grand  Trunk  R.  Co.  15  Mich.  206,  93  A.  D.  184,  holding  a  custom 
between  carriers  to  deduct  from  freight  charges  any  deficiency  in  quantity  of 
goods  and  treating  the  bill  of  lading  as  conclusive  was  unreasonable. 

Cited  in  reference  notes  in  20  A.  D.  433,  on  usage  of  trade;  36  A.  D.  271,  on 
what  constitutes  usage;  30  A.  D.  584,  on  nature  and  validity  of  usages;  26  A. 
D.  684,  on  admissibility  of  evidence  of  usage;  13  A.  D.  288,  on  effect  of  usage 
to  show  authorization  of  cashier's  indorsement  of  note  belonging  to  bank;  55 
A.  D.  172,  on  overruling  of  particular  custom  against  natural  reason. 

Cited  in  notes  in  25  A.  D.  372,  on  admissibility  of  evidence  of  usage;  42  A.  R. 
680,  on  parol  evidence  of  custom  to  explain  contract;  11  A.  D.  647,  on  usage 
to  control  liability  of  carrier;  14  E.  R.  C.  673,  on  proof  of  usage  to  ezplaiD 
meaning  of  instrument  or  contract. 

—  Usage  of  plasterera  in  measuring  wall  space. 

Cited  in  note  in  8  E.  R.  C.  335,  on  custom  to  include  one  half  of  window  space 
in  measurement  of  plastering. 

Distinguished  in  Walls  v.  Bailey,  49  N.  Y.  464,  10  A.  R.  407»  holding  a  usage 
of  plasterers  to  charge  for  full  surface  of  the  walls  without  deducting  for  base- 
boards or  openings,  for  doors  or  windows,  to  be  admissible. 
Harmless  error. 

Cited  in  Com.  Use  of  Huston  v.  Mateer,  16  Serg.  k  R.  416,  holding  that  to 
warrant  a  new  trial  on  appeal  the  court  must  be  satisfied  that  injustice  has  been 
done  or  some  plain  mistake  committed;  Bartolet  v.  Faust,  5  Phila.  316,  20  Phila. 
Leg.  Int.  92,  holding  that  a  new  trial  is  to  be  granted  when  it  will  tend  to  the 
advancement  of  justice. 

—  Waiver  of  error. 

Cited  in  Koenig  v.  Bauer,  1  Brewst  (Pa.)  304,  holding  that  a  new  trial  will 
not  be  granted  because  of  irregularities  in  the  impaneling  of  a  juty  where  sucb 
is  discovered  during  trial  but  no  objection  is  made. 

2  AM.  DEO.  S75,  CROUSILIiAT  v.  BALL,  S  YSATES,  S76. 
Marine  protest  as  evidence. 

Cited  in  reference  notes  in  5  A.  D.  421,  on  admissibility  of  marine  protest; 
38  A.  D.  751,  55  A.  D.  696,— on  marine  protest  as  evidence;   13  A.  D.  735,  ott 
protest  of  master  as  evidence  on  trial  of  action  on  policy  on  vessel;  2  A.  D.  402, 
on  admissibility  in  evidence  of  marine  protest  of  captain  and  master. 
Liabilities  of  owners  of  cargo  for  acts  of  general  agent. 

Cited  in  Phoenix  Ins.  Co.  v.  Pratt,  2  Binn.  308,  holding  that  owners  of  a 
cargo  are  affected  by  the  conduct  of  their  general  agent  or  supercargo  not  only 
civilly  but  penally  the  amount  of  their  property  on  board. 
Conclnslveness  of  judgment  or  verdict. 

Cited  in  Loew  v.  Stocker,  61  Pa.  347,  26  Phila.  Leg.  Int.  340,  holding  that  a 
court  as  confined  to  facts  found  in  a  special  verdict  and  cannot  supply  the  want 
thereof,  by  any  argument  or  implication  from  what  is  expressly  found. 

Cited  in  reference  note  in  48  A.  D.  591,  on  conclusiveness  of  decree  in  admiralty. 
Elements  of  marine  barratry. 

Cited  in  Messonier  v.  Union  Ins.  Co.  1  Nott  &  M'C.  155,  holding  that  to 
eonstitute  barratty,  the  act  must  be  done  with  fraudulent  intent,  and  operate  to 
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the  injury  of  owner  or  benefit  of  mariner;  Cook  v.  Commercial  Ins.  Co.  11  Johns. 
40,  8  A.  D.  353,  holding  that  barratry  may  be  committed  by  the  master  of  a  ship 
in  respect  to  the  cargo  though  the  owner  of  the  cargo  is  the  same  as  the  owner  of 
the  ship. 

Cited  in  r^erence  notes  in  7  A.  D.  182;  13  A.  D.  360,— on  barratry. 

Cited  in  note  in  14  E.  R.  C.  368,  on  unlawful  and  intentional  act  of  master  as 
barratry. 

1  AM.  DEC.  S81,  RESPI7BLICA  ▼.  NEWEIili,  S  YEATBS,  407. 
ATerments  as  to  oath  in  indictment  for  perjary. 

Cited  in  SUte  ▼.  Newton,  1  G.  Greene,  160,  48  A.  D.  367,  holding  that  an  in- 
dictment showing  a  general  authority  in  a  party  to  administer  the  oath  is  all 
that  is  required;  People  v.  Robertson,  3  Wheeler,  C.  C.  180,  holding  that  in  an 
indictment  for  felony  a  charge  of  an  oath  is  a  charge  that  it  was  taken  in  a 
judicial  proceeding.  • 

Cited  in  reference  notes  in  48  A.  D.  703;  66  A.  D.  160,— on  what  indictment  for 
perjury  niust  allege;  17  A.  D.  676,  on  sufficiency  of  indictment  for  perjury. 

Cited  in  notes  in  124  A.  S.  R.  665,  on  sufficiency  of  allegation  of  administra- 
tion of  oath  in  indictment  for  perjury;  85  A.  D.  496,  on  averring  that  defend- 
ant swore  under  oath  in  perjury;  86  A.  D.  495,  on  alleging  falsity  in  indictment 
for  perjury. 

What  is  Judicial  proceeding  sustaining  perjury  charge. 

Cited  in  Andrews  ▼.  Page,  2  Heisk.  634,  holding  that  a  proceeding  before  one 
in  any  way  intnisted  with  the  administration  of  justice  in  respect  to  any  matter 
regularly  before  him  is  a  judicial  proceeding  on  which  an  indictment  for  per- 
jmy  may  be  based. 
Indictment  Tor  conojnon-law  crime  conclndlng  "against  statutes. " 

Cited  in  Com.  y.  Ray,  14  Pa.  Super.  Ct.  376,  holding  that  an  indictment  stating 
in  offense  at  the  common  law  will  be  held  good  though  it  does  not  charge  a 
•tatatory  offense;  Maloney  v.  People,  132  III.  App.  184,  holding  that  if  an  indict- 
ment conclude  in  a  manner  such  as  to  charge  a  common-law  offense,  judgment 
will  be  given  for  the  common-law  offense,  though  the  indictment  does  not  conclude 
is  provided  by  statute. 

Cited  in  reference  notes  in  37  A.  D.  84,  on  form  of  indictment  charging  statu- 
tory offense;  36  A.  D.  249,  on  indictment  concluding  "against  the  form  of  the 
itatnte;"  94  A.  D.  253,  as  to  when  indictment  for  statutory  offense  must  conclude 
"sgainst  form  of  statute." 

S  AM.  DEC.  S88,  RESPUBICA  ▼.  PASSMORE,  S  YEATBS,  441. 

Pablications  constituting  contempt  of  court. 

Cited  in  Re  Hughes,  8  N.  M.  225,  43  Pac.  692,  holding  that  a  publication  scan- 
dalizing a  court,  and  intending  to  unduly  influence  and  overawe  its  deliberations 
in  causes  pending  are  contempt;  State  v.  Frew,  24  W.  Va.  416,  49  A.  R.  257, 
holding  that  a  publication  charging  three  of  the  four  judges  before  whom  a 
esse  was  pending,  with  agreeing  to  uphold  the  action  of  a  political  caucus  pend- 
ing for  political  purposes  is  contempt;  Territory  v.  Murray,  7  Mont.  261,  16  Pac 
145,  holding  that  it  was  contempt  to  falsely  represent  that  a  bet  had  been  made 
that  a  court  would  be  wrongly  influenced  in  its  decision;  People  v.  Wilson,  64 
III  195,  16  A.  R.  628,  maintaining  that  a  publication  concerning  a  case  pending 
in  court  which  tends  to  prejudice  public  concerning  it  and  to  corrupt  the  ad- 
ministration of  justice  or  which  reflects  on  the  tribunal  or  its  proceedings  is 
pnnidhable  by  contempt;  State  ex  rel.  Crow  v.  Shepherd,  177  Mo.  205,  99  A.  S.  R. 
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624,  76  S.  W.  79,  holding  that  freedom  of  the  press  will  not  protect  the  publici 
tion  of  falsehoods  concerning  public  officials  which  impute  to  them  corruption. 

Cited  in  reference  notes  in  42  A.  D.  162,  on  what  is  contempt  of  court;  97  A.  ] 
629,  on  contempt  by  publishing  article  in  newspaper  commenting  upon  eau 
pending  in  court. 

Cited  in  notes  in  98  A.  D.  416,  on  power  of  court  to  prevent  publication 
evidence  or  proceedings;   97  A.  D.  630,  on   publications  in  newspapers  aa  co 
tempts;  60  A.  S.  R.  574,  on  contempts  of  court  by  libelous  newspaper  public 
tions. 
Power  to  punish  for  oontempt. 

Cited  in  reference  note  in  11  A.  S.  R.  214,  on  judicial  power  to  punish  U 
contempt. 

Cited  in  note  in  2  A.  S.  R.  848,  on  what  courts  may  exercise  summary  juri 
diction  for  contempt. 

2  AM.  D£C.  StS,  HBRSfl  v.  RINGWAI/T,  S  YSATBS,  508. 
Repetition  of  mmor  as  slander. 

Cited  in  Runkle  v.  Meyer,  3  Yeates,  518,  2  A.  D.  893,  holding  that  the  inaei 
ing  of  the  name  of  the  author  may  go  in  mitigation  of  damages  in  an  action  t 
libel  against  a  printer. 

Cited  in  reference  notes  in  28  A.  S.  R.  245,  on  liability  for  repeating  alandei 
66  A.  D.  348,  on  liability  for  repetition  of  slander  already  in  circulation. 
Variance  as  to  slanderous  words. 

Cited  in  Scott  v.  McEJnnish,  15  Ala.  662,  holding  that  in  an  action  of  8land< 
it  is  not  necessary  to  prove  the  identical  words  charged  but  proof  of  words  su 
stantially  the  same  is  sufficient;  Kerr  v.  Atticks,  20  Pa.  Co.  Ct  233,  holdii 
that  the  charge  is  proved  though  the  words  charged  and  proved  are  not  precise) 
the  same  but  differ  in  no  essential  particular;  Long  v.  Fleming,  2  Miles  (Pa 
104,  holding  proof  of  the  substance  of  the  words  laid  is  sufficient  but  the  sen 
and  manner  of  speaking  must  be  the  same. 

Cited  in  reference  notes  in  53  A.  S.  R.  406,  on  variance  of  proof  in  slandei 
27  A.  D.  638,  on  proof  of  slanderous  statement;  27  A.  D.  767,  on  proof  of  a 
leged  slanderous  words;  92  A.  D.  152,  on  necessity  of  proving  substance  only  i 
words  laid  in  declaration  in  action  for  slander. 

Cited  in  notes  in  12  A.  D.  247,  on  variance  in  slander;  9  B.  R.  C.  96,  on  nece 
sity  for  setting  out  in  pleadings  and  proof  of  the  actual  words  in  libel  ax 
slander. 
Necessity  of  alleging  special  damages. 

Cited  in  note  in  8  E.  R.  C.  404,  on  necessity  for  alleging  special  damages  i 
action  for  libel  and  slander. 

2  AM.  DEC.  StS,  RUNKLB  ▼.  METER,  S  YEATES,  518. 
What  constitutes  libel. 

Cited  in  Barr  v.  Moore,  87  Pa.  385,  30  A.  R.  367,  36  Phila.  Leg.  Int.  5< 
6  W.  X.  C.  273,  holding  that  a  libel  may  be  defined  to  be  any  malicious  publici 
tion,  written,  printed,  or  painted  which  by  words  or  signs  tend  to  expose 
person  to  contempt,  ridicule,  hatred,  or  degradation  of  character;  Tillson  v.  Rol 
bins,  68  Me.  295,  28  A.  R.  60,  holding  that  statements  written  or  printed  may  I 
actionable  though  such  a  verbal  slander  would  not  be  actionable  without  proof  c 
special  damage. 

Cited  in  note  in  32  L.R.A.  831,  on  constitutional  freedom  of  speech  and  of  tb 
press,  as  applied  to  libels. 
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—  PnbUcfttioB  of  reports  or  statements  credited  to  another. 

Cited  in  Ferret  ▼.  New  Orleans  Times  Newspaper,  25  La.  Ann.  170,  holding 
Uiat  Id  an  action  of  libel  against  a  printer  of  a  newspaper  the  fact  that  it  was 
published  at  the  instance  of  a  person  whose  name  was  given  at  the  time  is.  not 
a  defense  but  may  go  in  mitigation  of  damages;  Oles  v.  Pittsburgh  Times,  38 
W.  N.  C.  461,  2  Pa.  Super.  Ct.  130,  27  Pittsb.  L.  J.  N.  S.  69,  holding  that  the 
£ut  that  somebody  told  the  defendant  that  the  statem^it  was  true  is  no  de- 
feiiie  to  a  libel;  Meyrose  v.  Adams,  12  Mo.  App.  329,  holding  it  actionable  to 
libel  a  patentee's  licensee  by  saying  that  notice  of  revocation  of  the  license  had 
been  given ;  Kinyon  v.  Palmer,  18  Iowa,  377,  on  what  is  proper  evidence  in  defense 
to  an  action  for  libel. 

1  AM.  DEC.  S9«,  HARTIiEIY  ▼.  M'ANUIiTT,  4  YSATBS,  t5. 
Parol  explanation  of  consideration  of  deed. 

Cited  in  Frink  v.  Green,  6  Barb.  466,  holding  that  parol  evidence  is  admis- 
rible  to  show  the  actual  consideration  of  a  deed  or  written  contract ;  Cox  v.  Henry, 
32  Pa.  18,  holding  that  if  a  deed  does  not  state  the  true  consideration  paid  the 
amount  may  be  shown;  How  v.  Kemball,  2  McLean,  103,  Fed.  Cas.  No.  6,748> 
liolding  that  where  a  deed  upon  its  face  expresses  no  consideration  one  may  bo 
proved  by  parol. 

Cited  in  note  in  14  K  R.  C.  761,  on  parol  proof  as  to  consideration. 
Validity  of  voluntary  conveyances  between  imrties. 

Cited  in  Anderson  v.  Roberts,  18  Johns.  616,  9  A.  D.  236,  holding  that  a  con- 
veyance fraudulent  as  to  creditors  is  voidable  only  at  the  instance  oi  the  party 
tggrieved ;  Evans  v.  Dravo,  24  Pa.  62,  62  A.  D.  369,  holding  a  conveyance  to  de- 
fimiid  creditors  is  good  as  between  the  immediate  parties;  Curry  v.  Brockway, 
12  Daly,  17,  holding  that  it  is  the  policy  of  the  law  to  leave  parties  to  a  fraudulent 
oonveyanoe  in  the  position  in  which  they  have  voluntarily  placed  themselves; 
Boefaler  v.  Gloninger,  2  Watts,  226,  holding  under  Stat.  13  Eliz.  a  deed  void  as 
to  creditors  is  good  as  against  the  party  himself,  his  executors  or  administrators ; 
Psrrott  V.  Baker,  82  Ga.  364,  9  S.  E.  1068,  holding  that  land  conveyed  in  fraud 
of  creditors  is  subject  to  the  debts  of  the  vendee  as  between  the  parties ;  United 
States  Bank  v.  Burke,  4  Blackf.  141,  holding  where  a  conveyance  was  set  aside 
at  the  instance  of  creditors  and  sold  to  pay  the  debts,  neither  the  administrator 
of  the  estate  nor  the  probate  court  has  any  control  over  the  proceeds  of  the  sale. 

Cited  in  notes  in  3  A.  8.  R.  728,  on  validity  as  between  parties  of  transactions 
m  fraud  of  creditors;  16  A.  D.  600,  on  right  of  fraudulent  grantor  or  donor  to 
avoid  Ms  act. 

2  AM.  DEC.  400,  BROWN  v.  GIRARD,  4  YSATBS,   115. 
Protest  of  master  of  vessel  as  evidence. 

Cited  in  Cheriot  v.  Foussat,  3  Binn.  220,  maintaining  that  the  protest  of  a 
Blaster  of  a  ship  is  evidence  on  a  question  in  respect  to  vesseL 

Cited  in  reference  notes  in  6  A.  D.  421,  on  admissibility  of  marine  protest; 
18  A.  D.  761;  66  A.  D.  696,— on  marine  protest  as  evidence;   13  A.  D.  736,  on 
protest  of  master  as  evidence  on  trial  of  action  on  policy  on  vesseL 
What  oonstltntes  notice. 

Cited  in  Richardson  v.  Shelby,  3  Okla.  68,  41  Pac  378,  holding  that  registry 
of  chattel  mortgage  will  be  treated  as  nullity  unless  in  compliance  with  law, 
and  the  mortgage  such  as  is  authorised  to  be  recorded. 
Deviation  as  defense  in  marine  insurance. 

Cited  in  Natchez  Ins.  Co.  v.  Stanton,  2  Smedes  k  M.  340,  41  A.  D.  592,  as  a 
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case  in  which  a  deyiaUon  from  the  contract  of  insurance  was  set  up  as  a  de- 
fense. 
SeaworthineM. 

Cited  in  notes  in  30  A.  D.  212,  on  seaworthiness  of  vessel;  68  A.  D.  674,  od 
seaworthiness  in  connection  with  marine  insurance. 

2  AM.  DEC.  402,  RBSPUBLIOA  ▼.  DENNIE,  4  YEATBS,  267. 
What  is  actionable. 

Cited  in  reference  notes  in  81  A.  D.  780,  on  what  is  libel;  31  A.  D.  224,  on 
privileged  communications;  66  A.  D.  486,  on  what  are  privileged  communica- 
tions; 76  A.  D.  282,  as  to  when  publications  concerning  public  officers  are  libel- 
ous; 37  A.  D.  36,  on  libel  by  publications  concerning  public  officials. 

Cited  in  notes  in  21  A.  D.  114,  on  what  is  libel;  32  L.R.A.  831,  on  constitu- 
tional freedom  of  speech  and  of  the  press,  as  applied  to  libels;  32  L.R.A.  832, 
on  prevention  of  speech  or  publication  as  interference  with  constitutional  free- 
dom of  speech  and  of  the  press;  9  £.  R.  C.  103,  on  truth  of  statements  as  de- 
fense to  action  for  libel  or  slander. 
Qnaliflcatlons  of  jurors. 

Cited  in  United  States  v.  Blodgett,  36  Ga.  336,  Fed.  Cas.  No.  18,312,  holding 
that  a  court  may  require  the  jurors  collectively  or  singly  to  declare  if 
they  know  any  impediment  to  their  serving  or  if  they  are  obnoxious  to  a  par- 
ticular objection  which  may  have  been  suggested;  Bracken  v.  Preston,  1  Finney 
(Wis.)  366,  Burnett  (Wis.)  220,  holding  that  statutory  authority  the  court  or 
justice  has  no  right  to  require  jurors  to  be  sworn  to  answer  questions  whether 
they  have  declared  opinions  in  the  case;  State  v.  Hoyt,  47  Conn.  618,  36  A.  R.  80, 
to  the  proposition  that  at  the  common  law  jurors  cannot  be  inquired  of  as  to 
their  adverse  opinions  to  the  prisoner  in  order  to  found  a  challenge,  but  the  facts 
must  be  proved  by  extrinsic  evidence. 

Disapproved  in  State  v.  Madoil,  12  Fla.  161,  holding  that  in  prosecution  for 
felony  a  juror  may  be  interrogated  by  the  court  at  the  suggestion  of  the  accused 
as  to  whether  he  has  made  up  and  expressed  an  opinion  as  to  the  guilt  or  in- 
nocence of  the  accused. 

2  AM.  DBC.  407,  GEISS  ▼.  ODENHSIMBR,  4  YBATES,  278. 
Parol  evidence  as  to  date  of  instrument. 

Cited  in  Crossen  v.  Oliver,  37  Or.  614,  61  Fac.  886,  holding  that  the  date  of  the 
actual  delivery  of  the  deed  may  be  proven  aliunde. 

Distinguished  in  Kenner  v.  Their  Creditors,  8  Mart.  N.  S.  36,  holding  parol  evi- 
dence admissible  date  of  undated  acceptance. 
Time  for  recording  deed. 

Cited  in  Jaques  v.  Weeks,  7  Watts,  261,  holding  that  deeds  founded  upon  ab- 
solute sales  of  land  are  not  considered  as  embraced  within  the  provisions  of  the 
registty  act  of  1716. 

2  AM.  DEC.  408,  SHERMAN  ▼.  DHjIj,  4  YEATES,  205. 
Deed  or  contract  to  convey. 

Cited  in  Berts  v.  Bortz,  48  Fa.  382,  86  A.  D.  603,  22  Fhila.  Leg.  Int.  309; 
Ogden  V.  Brown,  33  Pa.  247, — holding  that  whether  an  instrument  shall  be  held 
a  conveyance  or  only  an  agreement  for  a  conveyance  depends  on  the  intention  of 
the  parties  as  gathered  from  the  whole  contract;  Williams  v.  Bentley,  27  Pa. 
294,  holding  that  the  strongest  words  of  conveyance  in  the  present  tense  will  not 
pass  the  estate,  if  other  parts  of  the  instrument  show  that  this  was  not  the 
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intention  of  the  parties;  Bassett  v.  6udlong»  77  Mich.  338,  18  A.  S.  R.  404,  43 
N.  W.  984,  holding  that  the  court  must  cariy  out  the  intention  of  the  parties 
at  expressed  in  the  deed;  Rhoades's  Estate,  3  Rawle,  420,  to  point  that  if  inten- 
tion that  estate  shall  pass  is  clear,  courts  will  construe  deed  in  support  of 
sueh  intention  different  from  formal  nature  of  deed. 

Cited  in  note  in  48  A.  D.  47,  as  to  when  words  of  present  grant  do  not  convey 
title. 

S  AM.  DEC.  411,  ENGIiES  v.  BRUINGTON,  4  YEATEIS,  S45. 
Proof  of  handwriting  of  subscribing  witnesses  of  will  or  deed. 

Cited  in  Hays  y.  Harden,  6  Pa.  409,  holding  that  proof  of  the  handwriting 
of  a  subscribing  witness  to  a  will,  where  the  witness  cannot  be  called  is  equiv- 
tloit  to  his  oath  to  the  signature  of  the  testator;  Frank  ▼.  Hershberger,  23  Lane. 
L  ReT.  356,  10  Northampton  Co.  Rep.  280,  holding  that  signature  of  subscribing 
witness  may  be  proved  if  he  is  out  of  state  or  dead;  Manns  v.  Givens,  7  Leigh, 
G89,  holding  that  where  the  attesting  witnesses  to  the  execution  of  a  deed,  bond,  or 
other  instrument  attested,  are  dead  proof  maj  be  made  of  handwriting  of  such 
witness;  Garrison  v.  Owens,  1  Pinney  (Wis.)  644,  holding  that  proof  of  hand- 
writing of  a  subscribing  witness  is  admissible  when  the  witness  is  dead  or  out  of 
the  jurisdiction  of  the  court. 

Cited  in  reference  note  in  33  A.  D.  723,  on  dispensing  with  evidence  of  sub- 
scribing witness  who  is  not  within  state. 

Cited  in  note  in  35  L.R.A.  345,  on  necessity  of  calling  attesting  witness  where 
tpparent  attestations  are  not  valid. 
Proof  of  signature  by  marlc. 

Cited  in  Shinkle  v.  Crock,  17  Pa.  159,  holding  that  a  witness  not  present  at  the 
execution  of  a  will  cannot  testify  as  to  the  genuineness  of  a  nutrk  used  in  the 
execution  of  the  will  instead  of  the  signature;  Travers  v.  Snyder,  38  111.  App. 
379,  holding  that  unless  a  mark  has  some  established  characteristics  like  a  hand- 
writing proof  of  its  identity  is  inadmissible. 

Cited  in  note  in  64  L.R.A.  313,  on  proof  of  marks. 

Disapproved  in  Clevelsnd,  C.  C.  &  I.  R.  Co.  r.  Manson,  30  Or.  451,  holding  that 
proof  to  establish  the  identity  of  a  mark  may  be  made  where  the  attendant 
drenmstances  and  the  manner  and  peculiarities  attendant  to  the  nutking  of  the 
mark  render  it  capable  of  identification. 
Validity  of  signature  by  mark. 

Cited  in  Reap  v.  Featherstone,  4  Luzerne  Leg.  Reg.  4,  holding  signing  of  note 
by  mark  vdth  subscribing  witness  good. 

Cited  in  note  in  22  L.R.A.  372,  on  signing  wills  by  mark. 

S  AM.  DEC.  419,  MIIiES  ▼.  OLDFIELD,  4  TEATKS,  42S. 
Words  actionable  as  charging  crime. 

Cited  in  Davis  v.  Carey,  141  Pa.  314,  21  Atl.  633,  28  W.  N.  C.  10,  48  Phila.  Leg. 
Int.  372,  holding  words  charging  a  person  with  burning  his  own  will  to  defraud 
an  insurance  company  are  actionable  per  se. 

Cited  in  reference  notes  in  24  A.  D.  104,  on  words  actionable  per  $e;  12  A.  D. 
46,  as  to  what  words  constitute  actionable  slander. 

Cited  in  note  in  12  A.  D.  44,  on  what  is  infamous  punishment  as  applicable  to 
ctses  of  defamation  for  charging  crime. 
Defects  of  pleading  cured  by  verdict. 

Cited  in  Owen  v.  Schmidt,  14  Phila.  184,  37  Phila.  Leg.  Int.  82,  holding  that 
vpon  a  motion  in  arrest  of  judgment  for  alleged  misjoinder  of  counts  after  a  trial 
Am.  Dec.  Vol  I.--13. 
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on  the  merits,  every  reasonable  intendment  ie  to  be  made  in  favor  of  the  pleadings 
and  in  aid  of  the  verdict. 

Cited  in  reference  note  in  69  A.  D.  320,  on  defects  cured  by  verdict. 

Cited  in  note  in  23  L.  ed.  U.  S.  490,  on  what  defects  are  cured  by  verdict. 
Joinder  of  actions. 

Cited  in  Moore  v.  Thompson,  92  Mich.  498,  62  N.  W.  1000,  holding  under  the 
statute  that  slander  and  false  imprisonment  may  be  joined  in  one  action. 

Cited  in  reference  notes  in  39  A.  D.  632;  60  A.  D.  610,— on  joinder  of  causes 
of  action. 

Cited  in  notes  in  66  A.  D.  303,  on  judgment  in  action  for  malicious  prosecution 
as  bar  to  subsequent  action  for  slander;  26  A.  S.  R.  128,  on  nature  and  essentials 
of  civil  actions  of  malicious  prosecution  of  criminal  charge. 
Criminality  of  vagrancy. 

Cited  in  Com.  ez  rel.  Joseph  v.  MlCeagy,  1  Ashm.  (Pa.)  248,  holding  that 
vagrancy  is  an  offense  which  in  its  character  is  degrading. 

9  AM.  DBO.  416,  SHOCK  v.  McCHESNEY,  4  YEATES,  507. 
Elements  of  malidons  prosecution. 

Cited  in  Stone  v.  Crocker,  24  Pick.  81,  holding  that  want  of  probable  cause  is 
the  essential  ground  for  the  action  of  malicious  prosecution. 

Cited  in  note  in  2  L.R.A.(N.6.)  932,  as  to  when  action  is  sufficiently  at  an  end 
to  support  a  suit  for  malicious  prosecution. 
«—  Burden  of  proof  of  want  of  probable  cause. 

Cited  in  Davis  v.  McMillan,  142  Mich.  391,  113  A.  S.  R.  686,  3  L.ILA.(N.S.> 
928,  106  N.  W.  862,  to  the  point  that  want  of  probable  cause  is  not  inferable 
from  acquittal;  Harper  v.  Harper,  49  W.  Va.  661,  39  S.  E.  661,  holding  that 
the  plaintiff  must  prove  affirmatively  by  circumstances  or  otherwise,  that  the 
defendant  had  no  grounds  for  commencing  the  prosecution. 
Defamatory  words  spoken  In  Judicial  proceedings. 

Cited  in  Goslin  v.  Cannon,  1  Harr.  (Del.)  3,  holding  that  words  spoken  he- 
tore  a  justice  in  a  legal  proceeding  are  not  actionable  as  slander. 

Cited  in  reference  note  in  34  A.  D.  340,  on  privilege  as  to  words  spoken  in  judi- 
cial proceedings. 

Cited  in  notes  in  28  L.  ed.  U.  S.  169,  on  privileged  communications  to  magistrate 
or  grand  jury  charging  a  crime;  22  L.RiA.  839,  on  privilege  as  to  defamatory 
statements  contained  in  affidavits  and  depositions. 

Distinguished  in  Miller  v.  Nuckolls,  77  Ark.  64, 113  A.  S.  R.  122,  4  L.RA.(N.S.) 
149,  91  6.  W.  769,  holding  that  statements  made  to  a  justice,  that  the  justice 
might  order  an  investigation,  imless  made  maliciously  and   without   probable 
cause  to  believe  them  to  be  true  are  not  privileged. 
Slander  as  distinguished  from  other  torts. 

Cited  in  Glass  v.  Stewart,  10  Serg.  &  R.  222,  holding  that  a  declaration  for 
slander  against  two  persons  stating  that  words  were  spoken  by  them  in  pursuance^ 
of  a  conspiracy  is  an  action  of  slander  and  not  of  conspiracy. 
Proper  matter  for  amendment. 

Cited  in  Smith  v.  Rutherford,  2  Serg.  k  R.  368,  holding  under  statute  allow- 
ing amendments  that  a  total  alteration  of  the  cause  of  action  will  not  be  allowed ; 
Newlin  v.  Palmer,  11  Serg.  &  R.  98;  Farmers'  &  M.  Bank  v.  Israel,  6  Serg.  A 
R.  293, — holding  that  an  amendment  will  not  be  allowed  which  introduces  an 
entirely  new  and  different  cause  of  action  from  that  originally  set  forth;  Rod- 
rigue  V.  Curcier,  16  Serg.  &  R.  81,  holding  under  the  statute  that  when  the  merits 
of  the  case  cannot  be  reached  without  an  amendment  it  is  to  be  granted  provided 
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llMi  ttft  CMM  fd  ftctioii  be  not  diaaged;  Siiydw  ▼.  Harper,  24  W.  Vs.  206,  lioM- 
ing  tlttt  BO  ftUMBdiiieiit  will  be  allowed  wbich  introduoes  a  cause  of  aetioii  differ- 
ent froai  that  whidi  the  party  intended  to  declare  upon  when  be  brought  the 
action;  Cole  ▼.  Tilgfaman,  1  Whart  282,  holding  that  the  foundation  of  the  com- 
plaint laid  in  the  declaration  muet  be  adhered  to  although  the  modes  of  stating 
that  complaint  maj  be  Taried  fay  amendment;  Ebersoll  v.  Knig,  5  Binn.  61,  hold- 
ing that  a  declara^on  for  slander  of  husband  and  wife  cannot  be  withdrawn  and 
one  for  slander  of  the  wile  introduced;  Smith  ▼.  Smith,  46  Pa.  403,  holding 
it  error  to  allow  the  plaintiff  to  add  a  new  count  for  another  slander,  after  the 
right  of  action  for  that  pleaded  had  been  barred  by  limitations. 

Cited  in  reference  notes  in  9  A.  S.  R.  173,  on  amendment  of  complaint;  33 
A.  D.  681 ;  36  A.  D.  736,— on  amendment  of  pleadings;  16  A.  D.  409,  as  to  when 
amoidments  are  not  allowed;  79  A.  D.  482,  on  allowance  of  amendments  changing 
cause  of  action;  39  A.  D.  68,  on  amendments  Tarying  cause  or  form  of  action; 
34  A.  D.  697,  on  nonallowance  of  amendment,  which  changes  whole  character  of 
litigation. 

Cited  in  notes  in  61  A.  8.  R.  414,  on  inadmissibility  of  amendments  to  plead- 
ings because  changing  cause  of  action;  61  A.  8.  R.  430,  on  admissibility  of  amend- 
ment dianging  action  for  slander  to  malicious  prosecution;  61  A.  S.  R.  431,  on 
admiflsibility  of  ammdment  introducing  new  cause  barred  by  statute  of  limita- 
tions. 

Distinguished  in  Tieman  v.  Woodruff,  6  McLean,  136,  Fed.  Cas.  No.  14,027, 
holding  that  at  common  law  it  is  competent  to  amend  the  declaration  by  a  new 
count  introductiYe  of  a  new  cause  of  action,  provided  such  amendment  corre- 
sponds in  character  with  the  original  count,  is  a  kindred  cause,  admitting  the 
same  pleading  and  defense  and  might  have  been  included  within  the  declaration 
originally  filed. 
Policy  as  to  defense  of  limitation. 

Cited  in  Chandler  y.  BenneU,  4  Kulp,  266,  3  Pa.  Co.  Ct.  166;  Morris  v.  Han- 
nick,  10  Phila.  671,  31  Phila.  L^.  Int.  230,  2  Legal  Ohron.  200,  3  Lucerne  Leg. 
R^.  56;  Ekel  v.  SneWly,  3  WatU  k  S.  272,  38  A.  D.  768,^to  the  proposition  that 
the  statute  of  limitations  is  not  considered  an  inconsdonable  plea;  Herman  y. 
Rinker,  106  Pa.  121,  14  W.  N.  C.  641,  41  Phila.  Leg.  Int.  387,  holding  plea  of 
statute  of  limitation  not  considered  with  disfavor;  Sossong  v.  Rosar,  112  Pa. 
197,  3  AtL  768,  18  W.  N.  C.  4,  43  Phila.  Leg.  Int.  366,  17  Pittsb.  L.  J.  N.  S.  70, 
holding  that  where  a  court  has  opened  a  judgment  generally  the  defense  of  the 
statute  may  be  interposed. 

Cited  in  note  in  61  LJLA.  747,  on  right  to  open  default  judgment  to  let  in  de- 
fense of  statute  of  limitations. 

S  AM.  DEC.  417,  MITCHBIili  ▼.  SMITH,  1  BINN.  110. 
Implication  from  penalty  in  statute. 

Cited  in  Atherton  y.  Wilkes-Barre,  14  Luzerne  Leg.  Reg.  329,  holding  act 
prohibited  under  penalty  unlawful  and  void  though  act  does  not  expressly  so  de- 
dare;  Wolf  y.  Marks,  1  Leg.  Chron.  61,  4  Legal  Gaz.  98;  Hall  y.  Bishop,  3  Daly, 
109;  Pittoburgh  Constr.  Co.  y.  West  Side  Belt  R.  Co.  11  L.R.A.(N.S.)  1146, 
83  C.  C.  A.  601,  164  Fed.  929;  Weed  v.  Cuming,  12  Pa.  Super.  Ct  412;  Columbia 
Bank  A  Bridge  Co.  v.  Haldeman,  7  Watts  k  S.  233,  42  A.  D.  229;  Com.  ex  rel. 
Webster  y.  Fox,  7  Pa.  336;  Chadwick  y.  Collins,  26  Pa.  138;  Costello  y.  Goldbeck, 
9  Phna.  168,  30  Phila.  Leg.  Int.  108;  Isenhour  y.  SUte,  157  Ind.  617,  87  A.  S.  R. 
228,  62  N.  E.  40;  Kepner  y.  Reefer,  6  Watts,  231,  31  A.  D.  460;  Seidenbender  y. 
Charles,  4  Serg.  k  R.  151,  8  A.  D.  682;  Bryan  y.  Dennis,  4  Fla.  445;  Shippey  y. 
Eastwood,  9  Ala.  198;  McGehee  y.  Lindsay,  6  Ala.  16;  Lyon  v.  Strong,  6  Vt. 
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219;  Roby  v.  West,  4  N.  H.  285,  17  A.  D.  423;  Cook  v.  Fernandez,  11  Fla.  100; 
Burkbolder  y.  Beetem,  65  Pa.  496,  27  Phila.  Leg.  Int  254;  Solomon  v.  Dreschler, 
4  Minn.  278,  Gil.  197;  Fowler  v.  Throckmorton,  6  Blackf.  326;  Elkins  v.  Park- 
hurst,  17  Vt.  105;  United  States  v.  Wright,  5  Phila.  296,  Fed.  Cas.  No.  16,778, 
2  Pittab.  370,  10  Pittsb.  L.  J.  154;  Griffith  v.  Wells,  3  Denio,  226,— holding  that 
where  a  statute  inflicts  a  penalty  for  doing  an  act,  such  act  is  unlawful  though 
not  in  terms  prohibited  or  declared  to  be  illegal;  Langnecker  v.  Grand  Lodge  A. 
O.  U.  W.  Ill  Wis.  279,  87  A.  S.  R.  860,  55  L.R.A.  186,  87  N.  W.  293,  holding 
that  under  a  by-law  of  a  mutual-benefit  society  providing  that  any  member  who 
engages  in  sale  of  intoxicating  liquors  sliall  be  expelled  from  the  order,  by  neces- 
sary implication  prohibits  members  from  entering  into  such  business;  Chester 
V.  First  Nat.  Bank,  44  W.  N.  C.  180,  9  Pa.  Super.  Ct.  517,  7  Del.  Co.  Rep.  361, 
holding  that  a  penalty  for  the  nonperformance  of  an  act  implies  the  duty  of  per- 
formance, though  this  be  not  directly  commanded ;  Venango  County  v.  Penn  Bridge 
Co.  215  Pa.  199,  64  Atl.  445,  holding  contract  for  construction  of  county  bridge 
in\'alid  where  specifications  were  not  in  book  kept  for  public  inspection  as  required 
by  statute  inflicting  penalty  for  omission. 

Cited  in  reference  notes  in  18  A.  D.  403,  on  validity  of  contract  prohibited  by 
statute;  53  A.  D.  770,  on  validity  of  contract  founded  on  act  prohibited  by  stat- 
ute ;  87  A.  S.  R.  240,  on  statutory  penalty  for  commission  of  act  as  implied  prohibi- 
tion of  it  as  an  offense ;  42  A.  D.  230,  on  unenforceability  of  contracts  against  the 
spirit  of  the  law  or  which  are  forbidden  under  a  penalty. 

Cited  in  notes  in  12  L.R.A.(N.S.)  587,  on  implied  legislative  intention  from 
penalty  of  prohibiting  contract;  51  A.  D.  343,  on  validity  of  contract  originating 
in  transaction  forbidden  by  statute  under  penally;  25  A.  R.  677,  on  validity  of 
contract  not  expressly  declared  void  nor  prohibited  but  founded  on  act  forbidden 
under  penalty. 

Distinguished  in  Evans  v.  Hall,  45  Pa.  235,  holding  sale  of  brandy  in  cask  to 
innkeeper  not  prohibited  by  act  of  April  14,  1855. 
Contracts  offensive  to  law  or  public  policy. 

Cited  in  Lauer's  Appeal,  12  W.  N.  C.  165;  Collins  v.  Metropolitan  L.  Ins,  Co. 
27  Pa.  Super.  Ct.  353;  Holt  v.  Green,  73  Pa.  198,  13  A.  R.  737,  30  Phila.  T^eg. 
Int.  177;  Glass  v.  Basin  &  B.  S.  Min.  Co.  31  Mont.  21,  77  Pac.  302;  Swing  v. 
Munson,  191  Pa.  582,  71  A.  S.  R.  772,  58  L.R.A.  223,  43  Atl.  342;  Fowler  v. 
Scully,  72  Pa.  456,  13  A.  R.  699,  5  Legal  Gaz.  9,  30  Phila.  Leg.  Int.  64;  Eber- 
man  v.  Reitzel,  1  Watts  &  S.  181;  Bowman  v.  Cecil  Bank,  3  Grant,  Cas.  33; 
Hibemia  Tump.  Road  Co.  v.  Henderson,  8  Serg.  k  R.  219,  11  A.  D.  593;  Com. 
V.  Philadelphia  County,  2  Serg.  &  R.  193;  Chauncy  v.  Yeaton,  1  N.  H.  151; 
Sprague  v.  Rooney,  104  Mo.  349,  16  S.  W.  505;  James  v.  Fulcrod,  5  Tex.  512, 
55  A.  D.  743;  Bach  v.  Smith,  2  Wash.  Terr.  145,  3  Pac.  831;  Jarrett  v.  Nickell, 
4  W.  Va.  276;  Swanger  v.  Mayberry,  59  Cal.  91;  Thome  v.  Travellers  Ins.  Co. 
80  Pa.  15,  21  A.  R.  89,  33  Phila.  Leg.  Int.  185;  Lloyd  v.  Leisenring,  7  Watts,  294; 
Dauler  v.  Hartley,  178  Pa.  23,  35  Atl.  857, — holding  that  all  contracts  which  have 
for  their  object  anything  which  is  repugnant  to  justice  or  against  the  general 
policy  of  the  common  law  or  provisions  of  a  statute  are  void;  Delaware  River 
Quarry  &  Constr.  Co.  v.  Bethlehem  k  N.  Street  R.  Co.  7  Northampton  Co.  Rep. 
337,  holding  that  courts  will  not  aid  enforcement  of  unlawful  contract;  Davenger 
v.  Everett,  4  Luzeme  Leg.  Reg.  159,  holding  that  court  will  not  aid  either  party  to 
an  agreement  which  is  illegal  or  against  public  policy;  Michigan  Bank  v.  Niles, 
1  Dougl.  (Mich.)  401,  41  A.  D.  575,  holding  that  the  courts  will  refuse  to  assist 
either  party  in  the  enforcement  of  a  contract  in  violation  of  law;  Hatzfleld  ▼. 
Gulden,  7  Watts,  152,  32  A.  D.  750,  holding  a  contract  to  procure  signatures  to  an 
application  for  pardon  was  illegal;  Brooks  v.  Cooper,  50  N.  J.  Eq.  761,  35  A.  S.  R. 


Digitized  by 


Google 


If7  NOTES  ON  AAIERICAN  DEaSIONS.  [417-425 

793, 21  L.RA.  617,  26  Ail.  978,  holding  any  contract  tending  to  interfere  with  the 
beneficial  operation  of  a  statute  is  unlawful  and  void  and  no  action  can  be  main- 
tained thereon;  Martachowski  v.  Orawitz,  14  Pa.  Super.  Ct.  175,  holding  plaintiff 
cannot  recover  damages  when  he  must  found  his  claim  in  his  own  violation  of  a 
criminal  statute;  Gulick  v.  Ward,  10  N.  J.  L.  87,  18  A.  D.  389,  holding  contract 
which  contravenes  act  of  Congress  and  tends  to  defraud  the  United  States  is  void ; 
Howell  T.  Fountain,  3  Ga.  176,  46  A.  D.  415,  holding  that  no  action  can  be  main- 
tained upon  a  contract  growing  out  of  an  immoral  or  illegal  transaction,  when  the 
transaction  was  not  subsequent  or  collateral  but  directly  connected  with  the 
unlawful  act;  Piatt  v.  Oliver,  1  McLean,  295,  Fed.  Cas.  No.  11,114,  to  effect  that 
an  agreement  between  two  or  more  persons  not  to  bid  against  each  other  at  a 
sheriff^s  sale  and  that  one  shall  purchase  for  the  benefit  of  all  is  void;  State  ex 
reL  Moore  v.  New  Orleans,  32  La.  Ann.  726  (dissenting  opinion),  on  invalidity  of 
Premium-Bond  law. 

Cited  in  reference  note  in  36  A.  S.  R.  251,  on  invalidity  of  contract  contravening 
policy  of  statute. 

Cited  in  notes  in  16  A.  D.  191,  on  illegal  contracts;  8  A.  D.  691,  on  actions 
on  illegal  contracts;  6  LJLA.  458,  on  refusal  of  courts  to  grant  relief  from  fraud* 
ulent  or  unlawful  contracts;  6  LJR.A.  218,  on  illegality  of  contracts  in  violation 
of  law;  12  L.ILA.(N.S.)  579,  on  validity  of  contracts  in  violation  of  law;  20 
L.RJk.  545,  on  effect  of  preventing  or  checking  bids  on  validity  of  sale  at  auction ; 
12  L.R.A.(N.S.)  599,  on  ethics  of  sale  of  real  estate  in  violation  of  law. 

Distinguished  in  Chase  v.  Burkholder,  18  Pa.  48,  holding  that  keeper  of  a  board- 
ing house  may  recover  his  claim  for  board  of  person  although  during  same  period 
be  famished  guest  with  liquor  for  which  the  former  had  an  account,  the  boarding- 
house  keeper  during  the  same  time  not  having  any  license  to  sell  liquor;  Milford 
V.  Milford  Water  Co.  23  W.  N.  C.  413  (opinion  by  lower  court),  as  a  case  where 
the  thing  agreed  to  was  and  must  remain  unlawful. 
ConnecCfcnt  titles  in  Pennsylvania. 

Distinguished  in  Martindale  v.  Moore,  3  Blackf.  275,  as  case  decided  while 
Intrusion  acts  were  in  force. 
Matters  admissible  under  plea  of  iMiyment. 

Cited  in  Reed  v.  Pedan,  8  Serg.  k  R.  263,  holding  that  under  plea  of  payment 
evidence  that  the  contract  was  upon  an  illegal  subject  may  be  introduced. 

2  AM.  DEC.  425,  SIMPSON  v.  AMMON8,  1  BINN.  175. 
Rl^t  of  Joint  tenant  to  alienate  by  mortgage. 

Cited  in  Wilkins  v.  Young,  144  Ind.  1,  55  A.  S.  R.  162,  41  N.  E.  68,  590,  holding 
joint  tenant  may  mortgage  his  interest  in  joint  estate. 
Nature  of  mortgagor's  and  mortgagee's  estates. 

Cited  in  Horstman  v.  Gerker,  49  Pa.  282,  88  A.  D.  501,  22  Phila.  Leg.  Int.  101, 
22  Phila.  Leg.  Int  364;  Moore  v.  Shultz,  13  Pa.  98,  53  A.  D.  446;  Bower  v.  Oyster, 

3  Penr.  A  W.  239;  Craft  v.  Webster,  4  Rawle,  242,— a  mortgage  in  Pennsylvania 
is  but  a  bare  security  for  the  payment  of  money  or  performance  of  other  acts 
therein  mentioned;  Tryon  v.  Munson,  77  Pa.  250;  Tryon  v.  Camble,  1  W.  N.  C. 
535,  32  Phila.  Leg.  Int.  265, — holding  that  a  mortgage  is  a  defeasible  conveyance; 
Edwards  v.  Farmers'  F.  Ins.  &  Loan  Co.  21  Wend.  4U7,  to  effect  that  independent 
of  statute  a  mortgagee  is  considered  the  absolute  owner  at  law  after  default  of 
payment  of  mortgage;  Pierson  v.  David,  4  Iowa,  410,  holding  tliat  when  debt  or 
consideration  is  paid  the  mortgagee  becomes  the  trustee  of  mortgagor  and  the 
trust  property  is  in  equity  discharged  of  the  lien;  Presbyterian  Corporation  v. 
Walkee,  3  Rawle,  109,  on  effect  of  mortgage  by  joint  tenant  as  passing  legal 
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Distinguished  in  Moore  w.  Connell,  68  Pa.  320,  holding  that  sinee  the  Man- 
Women's  act  an  assignment  of  the  wife's  mortgage  debt  by  the  husband  will : 
pass  her  estate  unless  her  consent  is  shown  as  provided  bj  the  statute. 
Ejectment  as  remedy  on  mortgage. 

Cited  in  Savings  k  L.  Soc.  v.  Multnomah  County,  169  U.  S.  423,  42  L.  ed.  8 
18  Sup.  Ct.  Rep.  392,  holding  that  in  Penusylyania  an  equitable  title  is  suffici 
to  sustain  an  action  of  ejectment;  Doe  ex  dem.  Duval  t.  McLoskey,  I  Ala.  7( 
Youngman  v.  Elmira  &  W.  R.  Co.  65  Pa.  278,  27  Phila.  Leg.  Int.  317,  2  Ph 
Leg.  Oaz.  165, — holding  that  mortgagee  may  maintain  ejectment  for  mortgai 
property  before  condition  broken  unless  there  is  a  stipulation  to  the  contrary ;  'M 
tin  v.  Jackson,  27  Pa.  504,  67  A.  D.  489,  holding  that  the  remedy  by  sctre  fac 
does  not  exclude  the  remedy  by  ejectment  on  the  mortgage;  Pace  ▼.  Chadderd 
4  Minn.  499,  Gil.  390,  to  the  point  that  the  mortgagor  can  not  maintain  ej( 
ment  against  his  mortgagee,  lawfully  in  possession  after  condition  broken ;  Schv 
kill  Nav.  Co.  ▼.  Thobum,  7  Serg.  &  R.  411,  to  the  point  that  the  debt  is  princi 
and  the  land  only  a  pledge,  for  which  the  mortgagor  can  maintain  ejectment 
tender  of  what  is  due;  Smith  v.  Shuler,  12  Serg.  k,  R.  240,  holding  an  ejectm< 
may  be  supported  on  a  mortgage,  payable  by  instalments,  before  all  the  inst 
ments  become  due;  Fluck  v.  Repl<^le,  13  Pa.  405,  holding  that  owner  of  a  mo 
gage  can  maintain  ejectment  against  purchaser  at  sheriff's  sale;  Sutter  v.  Li 
25  Pa.  466;  Jaques  v.  Weeks,  7  WatU,  261;  M'Call  v.  Lenox,  9  Serg.  &  R.  3( 
Beltzhoover  v.  Darrsgh,  16  Serg.  k  R.  329;  Reed  ▼.  Morrison,  12  Serg.  k  R.  18, 
holding  that  the  assignee  of  an  administrator  of  a  mortgagee  may  maintain  eje 
ment. 

Cited  in  notes  in  18  L.R.A.  788,  on  right  of  mortgagee  to  maintain  ejectmei 
7  L.R.A.  275,  on  right  to  possession  on  part  of  mortgagee  of  realty. 

2  AM.  DEC.  426,  M'MIIiLAN  v.  BIRCH,  1  BINN.  178. 
Actionable  words  affecting  trade  or  profession. 

Cited  in  Clifford  v.  Cochrane,  10  111.  App.  570,  holding  it  actionable  to  say 
an  architect  that  he  was  crazy  and  his  selection  professionally  was  a  calami 

Cited  in  reference  notes  in  43  A.  D.  670,  on  slander  of  one  in  office  or  businei 
1  A.  D.  448,  on  words  actionable  per  se  spoken  of  one  in  his  office,  profession, 
trade;  44  A.  D.  Ill,  on  actionability  of  words  affecting  one's  business  or  prof 
sion. 

Distinguished  in  Hogg  v.  Dorrah,  2  Port.  (Ala.)  212,  holding  that  actional 
words  in  reference  to  officers  and  all  public  functionaries,  except  clergymen,  mi 
point  to  previous  misconduct  implying  criminality  or  moral  turpitude. 
«  As  to  character  of  clergyman. 

Cited  in  Hayner  v.  Cowden,  27  Ohio  St.  292,  22  A.  R.  303,  holding  it  actional 
per  se  to  call  a  clergjrman  a  drunkard;  Demarest  v.  Haring,  6  Cow.  76,  holdii 
words  importing  a  charge  of  incontinency  against  a  clergyman  are  actional 
per  $e;  Waage  v.  Weiser,  5  Whart.  307,  on  the  question  whether  words  may 
slanderous  per  se  of  a  clergyman  when  not  so  of  a  layman. 

Cited  in  reference  note  in  12  A.  D.  46,  on  actionability  of  words  charging  mi 
ister  with  drunkenness. 

Cited  in  note  in  7  A.  D.  142,  143,  on  chaige  of  drunkenness  against  ministi 
as  actionable  slander. 
—  Privileged  oommnnications  generally. 

Cited  in  reference  notes  in  22  A.  D.  420;  33  A.  D.  541,— on  privileged  communio 
tions;  24  A.  D.  104,  on  words  actionable  per  $e;  32  A.  S.  R.  87,  as  to  when  slsi 
derous  words  are  privileged. 
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Cii«d  m  notes  in  27  A.  D.  158,  on  priTileged  oommunicationB;  9  E.  R.  C.  80, 
on  privilege  of  commnnication  fairly  made  in  discharge  of  some  public  or  private 
duty,  Wgal  or  moral,  as  defense  to  action  for  Ubel  or  slander. 
— PrtYllegcd  statements  in  jndlclal  and  like  proceedings. 

Cited  in  Myers  v.  Hodges,  53  Fla.  197,  44  So.  357 ;  Lawson  t.  Hicks,  38  Ala. 
279,  81  A.  D.  49;  Ring  v.  Wheeler,  7  Cow.  725;  Com.  v.  Culver,  1  Clark,  (Pa.) 
359,  2  Pa.  L.  J.  361 ;  Marsh  v.  Elsworth,  1  Sweeny,  52,  36  How.  Pr.  532;  Maulsby 
V.  Reif snider,  69  Md.  143,  14  Ail.  505, — ^holding  words  spoken  by  counsel  in  a 
judicial  proceeding  when  made  with  reference  to  subject-matter  of  inquiry  not 
actionable  although  false  and  malicious;  Warden  v.  Whalen,  8  Pa.  Co.  Ct.  660, 
holding  affidavit  for  search  warrant  privileged ;  Gray  v.  Pentland,  2  Serg.  &  R.  23, 
holding  accusations  preferred  to  the  governor  against  a  person  in  office  to  be  in 
nature  of  judicial  proceedings  and  privileged. 

Cited  in  reference  notes  in  48  A.  S.  R.  846,  on  slander  in  judicial  proceedings; 
20  A.  D.  649,  on  liability  for  words  spoken  in  judicial  proceedings ;  12  A.  D.  430 ; 
34  A.  D.  340,— on  privilege  as  to  words  spoken  in  judicial  proceedings. 

Cited  in  notes  in  17  A.  D.  194,  on  liability  of  counsel  for  words  spoken  at  trial ; 
3  L.R^.  418,  on  privil^^  of  written  and  spoken  matter  in  judicial  proceedings; 
6  A  S.  R.  825,  on  words  used  in  course  of  trial  in  absence  of  malice  not  consti- 
tuting slander;  7  E.  R.  C.  728,  on  liability  of  counsel  for  defamatory  words  spoken 
with  reference  to  and  in  course  of  inquiry  before  a  judicial  tribunal. 
—  Malice  Is  privileged  statements. 

Cited  in  Chapman  v.  Calder,  14  Pa.  365,  holding  probable  cause  may  be  pleaded 
in  defense  where  the  libelous  or  slanderous  communication  is  privileged. 
Burden  of  proof  in  slander. 

Cited  in  Harris  v.  Burley,  8  N.  H.  216,  holding  that  if  publication  affects 
plaintiff  in  a  particular  character  it  must  be  proved  that  the  character  belonged 
to  him. 
Discipline  and  government  of  Presbyterian  church. 

Cited  in  Re  St.  Maiy's  Church,  7  Serg.  &  R.  517,  on  the  rights  of  the  Presby- 
terian clergy. 

2  AM.  DEC.  4SS,  FOX  v.  WIIiCOCKS,  1  BINN.  194. 
lilabllity  of  executor  or  administrator  or  trustee  for  interest. 

Cited  in  Hasler  v.  Hasler,  1  Bradf.  252,  charging  interest  on  funds  from  the 
time  when  they  might  have  been  distributed;  Norris's  Appeal,  71  Pa.  106  (af- 
finning  8  Phila.  197,  28  Phila.  Leg.  Int.  228),  holding  executor  liable  for  interest 
on  trust  moneys  used  by  him  in  purchasing  stocks  for  himself;  Miles's  Estate,  12 
Pa.  Co.  Ct.  383,  2  Pa.  Dist.  R.  103,  10  Lane.  L.  Rev.  80,  holding  executor  charge- 
able with  interest  on  fund  of  absent  legatee  which  he  failed  to  invest;  Com.  use 
of  Huston  V.  Mateer,  16  Serg.  &  R.  416,  holding  administrator  pendente  lite 
liable  for  interest  where  he  purchased  testator's  land  at  a  sheriff's  sale,  gave  a 
receipt  for  the  money,  and  enjoyed  the  use  of  the  property;  Say  v.  Barnes,  4  Serg. 
&  R.  112,  8  A.  D.  679,  holding  that  where  guardian  uses  the  money  of  his  ward 
or  neglects  to  invest  it  at  proper  times,  he  is  chargeable  with  interest;  Re  Dyott, 
2  Watts  k  S.  557,  holding  assignee  liable  for  interest  on  trust  money  put  up  by 
him  for  bail. 

Cited  in  reference  note  in  4  A.  D.  616,  on  liability  for  interest. 

Cited  in  notes  in  6  A.  D.  197,  on  interest  recoverable  against  fiduciaries;  14 
E.  B.  C.  576,  on  liability  of  trustee  for  interest ;  75  A.  D.  450,  on  personal  liability 
of  guardians. 

Distinguished  in  Thompson  v.  Stewart,  3  Conn.  171,  8  A.  D.  168,  holding  that 
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during  continuance  of  the  lien  an  agent  is  not  liable  for  interest  on  m<mey  of  his 
principal  rightly  held  by  him  for  his  indemnity. 
•»  Rate  and  oompntatlon  of. 

Cited  in  aarkson  y.  DePeyster,  Hopk.  Ch.  424;  Perkins  t.  Hollister,  50  Vt. 
348,  7  Atl.  605;  Dietterich  y.  Heft,  5  Pa.  87,— holding  guardian  or  trustee  only 
chargeable  with  simple  interest  on  sums  actually  receiyed,  there  being  no  mal- 
feasance; Quier  y.  Kelly,  2  Binn.  294,  on  rule  for  computing  interest;  Cruoe  y. 
Cmce,  81  Mo.  676,  stating  method  for  calculating  interest  upon  accounts  of  exec- 
utors; Bitzer  y.  Hahn,  14  Serg.  k  R.  232,  on  rules  for  payment  of  interest  on 
legacies;  Howard  y.  Manning,  65  Ark.  122,  44  8.  W.  1126,  holding  it  error  to 
arbitrarily  chavge  administrator  ten  per  cent  on  moneys  received  by  him;  Re 
Mapes,  5  Dem.  446,  holding  administrator  liable  for  interest  at  rate  of  one  and  one 
half  per  cent  on  money  of  estate  kept  by  him  after  administration  was  substan- 
tially completed. 

Distinguished  in  Clark's  Appeal,  2  Watts,  405,  holding  an  executor  liable  for 
payment  of  interest  upon  bonds  due  by  himself,  during  the  year  after  death  of 
testator;  Re  Harland,  5  Rawie,  323,  holding  that  where  a  failure  to  account  in- 
dicates fraud  it  is  proper  to  compound  interest. 

2  AM.  DEC.  4S6,  BBERT  y.  WOOD,  1  BINN.  SI 6. 

Validity  of  partly  executed  parol  agreement  transferring  lands. 

Cited  in  Finucane  y.  Kearney,  Freem.  Ch.  (Miss.)  65;  Pugh  y.  Good,  3  Watts. 
&  S.  56,  37  A.  D.  534, — ^holding  delivery  of  possession  of  land  under  parol  contract 
amounts  to  part  performance,  and  either  party  may  insist  on  a  specific  execution 
of  the  contract;  Johnston  y.  Johnston,  6  Watts,  370,  holding  specific  execution 
of  parol  agreement  of  exchange  of  land  will  be  decreed  in  equity,  when  it  has  been 
executed  in  whole  or  in  part;  Kutz  v.  Hepler,  3  Legal  Chron.  44,  holding  ex- 
clusive possession  necessary  to  specific  performance;  Rhodes  y.  Frick,  6  Watts, 
815,  holding  conveyance  to  third  party  by  son  who  held  life  estate  by  virtue  of 
parol  agreement  with  his  father,  valid. 

Distinguished  in  Jones  v.  Peterroan,  3  Serg.  &  R.  543,  8  A.  D.  672,  holding  that 
possession  had  before  a  parol  agreement  of  lease  for  seven  years  and  continued 
afterwards  of  too  doubtful  a  nature  to  be  considered  as  part  performance. 
—  Of  parol  partition  generally. 

Cited  in  Haughabaugh  v.  Honald,  3  Brev.  07,  affirming  Haughabaugh  y.  Honald, 
1  Treadway,  Const.  90;  Rider  v.  Maul,  46  Pa.  376;  McMahan  v.  McMahan,  13  Pa. 
376,  53  A.  D.  481;  Merritt  v.  Whitlock,  200  Pa.  50,  49  Atl.  786;  Byers  y.  Byers, 
183  Pa.  609,  63  A.  S.  R.  765,  39  L.R.A.  537,  38  Atl.  1027,  28  Pitteb.  L.  J.  N.  S. 
311,  41  W.  N.  C.  368;  Whittemore  v.  Cope,  11  UUh,  344,  40  Pac.  256,— holding 
parol  partition  of  land  followed  by  actual  possession  will  be  enforced  notwithstand- 
ing statute  of  frauds ;  Ernst  v.  Zerbe,  2  Legal  Chron.  129,  holding  a  parol  partition 
Rood;  McKnight  y.  Bell,  135  Pa.  358,  19  Atl.  1036,  47  Phila.  Leg.  Int.  300,  21 
Pittsb.  L.  J.  N.  8.  73,  26  W.  N.  C.  281,  holding  parol  partition  of  lands  between 
tenants  in  comonm  is  not  a  sale  or  transfer  of  lands  within  statute  of  frauds; 
Calhoun  v.  Hays,  8  Watts  k  S.  127,  42  A.  D.  275,  holding  parol  partition  between 
tenants  in  common  who  derive  their  title  by  descent,  when  fair  and  equal,  and 
followed  by  due  execution  is  binding  upon  all  even  if  they  are  femes  covert  or 
minors;  Beriy  y.  Seawall,  13  C.  C.  A.  101,  31  U.  S.  App.  30,  65  Fed.  742,  holding 
parol  partition  consummated  by  possession  for  any  lees  period  than  that  which 
creates  the  bar  of  the  statute  of  limitations  will  not  vest  title  in  severalty  but 
will  estop  any  person  joining  in  it  from  asserting  title  in  violation  of  its  terms. 

Cited  in  reference  notes  in  4  A.  D.  53 ;  10  A.  S.  R.  748, — on  parol  partition. 

Cited  in  notes  in  92  A.  D.  122,  on  parol  partitions  valid  notwithstanding  statute 
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of  frauds ;  3  L Jl^.  ( N.S. )  806,  on  effect  of  possession,  in  absence  of  writing,  to 
aatialy  statute  of  frauds  with  respect  to  partition. 

Disapproved  in  Rhea  r.  Craig,  141  N.  C.  602,  54  S.  E.  408,  holding  a  parol  parti- 
tion not  sustainable  on  part  performance  alone  but  good  if  continued  in  posses- 
sion for  the  period  of  limitation ;  Den  ex  dem.  Woodhull  v.  Longstreet,  18  X.  J. 
L.  405,  holding  a  mere  parol  partition  between  tenants  in  common  followed  by  a 
several  corresponding  possession  for  five  or  six  years  only  is  not  binding  and  con- 
clusive at  law  upon  original  tenants  or  those  claiming  under  them. 
~  Parol  partition  affecting  persons  non  snl  Juris. 

Cited  in  Walter  v.  Walter,  1  Whart.  292,  holding  parol  agreement  by  husband 
of  tenant  in  common  to  make  partition  afterwards  ratified  by  her  by  deed  is  bind- 
ing; Long  V.  Long,  1  Watts,  265,  holding  by  analogy  that  an  amicable  partition 
was  binding  on  infant  party;  Kellogg  v.  Smith,  7  Cush.  375,  holding  partition  of 
certain  Indian  land  valid. 

Distinguished  in  Harris's  Appeal,  3  Walk.  (Pa.)  24,  holding  unexecuted  parol 
agreement  by  a  son  to  relinquish  his  share  in  his  father's  real  estate  to  his  sister's 
void  under  statute  of  frauds. 
Voidable  partition. 

Cited  in  Feather  v.  Strohoecker,  3  Penr.  ft  W.  505,  24  A.  D.  342,  holding  that 
a  voidable  partition  may  be  ratified  by  subsequent  possession  of  parties. 
Equitable  relief  In  legal  actions  In  Pennsylvania. 

Cited  in  Henderson  v.  Hays,  2  Watts,  148;  Seitsinger  v.  Ridgway,  9  Watts,  406, 
—construing  action  of  ejectaent  to  compel  specific  execution  of  agreement  to  sell 
land  to  be  a  bill  in  equity,  and  not  a  possessory  action  at  common  law. 
Effect  of  plea  non  tenent  Inalmnl. 

Cited  in  Love  v.  Overholt,  33  Phila.  Leg.  Int.  24,  holding  that  plea  of  non 
ienent  insimul  in  partition  denies  plaintiff's  on  every  ground  showing  lack  of  right 
to  partition. 

2  AM.  DEC.   488,  HAZARD  v.  ISRAEL,   1  BINN.  940. 
Trespass  ab  initio  by  abnse  of  process. 

Cited  in  Wilson  v.  Ellis,  28  Pa.  238,  holding  unlawful  sale  of  goods  lawfully 
seized  was  trespass;  Owen  v.  Schmidt,  14  Phila.  183,  37  Phila.  Leg.  Int.  82, 
holding  unlawful  use  of  lawful  arrest  works  a  trespass. 

Cited  in  reference  notes  in  15  A.  D.  650,  as  to  when  sheriff  is  a  trespasser; 
35  A.  D.  733,  on  abuse  of  process  making  officer  a  trespasser  ab  initio;  25  A.  D. 
400,  on  officer  abusing  process  as  a  trespasser  ah  initio;  62  A.  S.  R.  886,  on  issue 
of  execution  against  judgment  debtor  in  another  capacity. 

Cited  in  notes  in  86  A.  8.  R.  402,  on  what  is  abuse  of  execution  or  attachment; 
86  A.  S.  R.  407,  on  who  liable  for  abuse  of  process ;  86  A.  S.  R.  400,  on  remedies  for 
abuse  of  process;  14  A.  D.  367,  on  acts  rendering  an  officer  trespasser  ah  initio. 
Liability  of  sheriff  for  act  of  deputy. 

Cited  in  Matthis  v.  Pollard,  3  Ga.  1 ;  Wilbur  v.  Strickland,  1  Rawle,  458 ;  Per- 
kins T.  Reed,  14  Ala.  536, — holding  that  a  sheriff  may  appoint  deputies  and  is 
responsible  for  their  acts. 

Cited  in  reference  notes  in  41  A.  D.  296;  41  A.  D.  683;  61  A.  D.  566;  36  A.  S.  R. 
190,— on  liability  of  sheriffs  for  acts  of  deputies;  99  A.  D.  561,  on  officer's  liability 
for  acts  of  deputy. 

Cited  in  note  in  62  A.  D.  389,  on  liability  of  sheriff  in  exemplary  damages  for 
act  of  deputy. 

Distinguished  in  Foley  v.  Martin,  142  Cal.  256,  100  A.  S.  R.  123,  75  Pac.  842, 
assimilating  a  sherifTs  liability  for  deputy's  unauthoriaed  wilful  acts  to  that  of  a 
master  for  a  servant's.  ^  i 
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Respondeat  superior. 

Cited  in  Taylor  t.  Brigham,  3  Woods,  377,  Fed.  Cas.  No.  13,781,  holding  a  Teasel 
owner  liable  for  the  master's  wilful  act  within  the  scope  of  his  agency. 
Exemplary  damac^s  for  wrongful  serrioe  of  writ. 

Cited  in  note  in  27  A.  D.  689,  on  allowance  of  exemplary  damages  for  maliciously 
suing  out  <Hr  lerying  attachment,  distress  warrant,  etc. 

Distinguished  in  Kuhn  y.  North,  10  Serg.  k  R.  399,  holding  exemplary  damages 
improper  where  there  was  no  malice  or  rudeness,  excess  or  immoderation  in  a 
lery. 

—  As  Jnry  question. 

Cited  in  Chicago  Consol.  Traction  Co.  y.  Mahoney,  230  111.  562,  82  N.  £. 
868,  holding  that  exemplary  damages  is  for  the  jury. 

S  AM.  DBO.  441,  COM.  t.  MBSSINGBR,   1  BINN.  27S. 
Secondary  erldence. 

Cited  in  note  in  11  E.  R.  C.  459,  on  secondary  evidence  of  contents  of  writing. 
Notice  to  produce  as  foundation  for  secondary  erldence. 

Cited  in  Nealley  y.  Greenough,  25  N.  H.  325,  holding  notice  to  produce  not 
necessary  where  the  form  of  the  action  gives  notice;  M'Clean  y.  Hertsog,  6  Serg. 
k  R.  154,  holding  no  notice  necessary  in  trover  for  promissory  notes;  De  Baril  y. 
Campoy,  20  W.  N.  C.  65,  8  Atl.  876,  17  PhiUi.  383,  42  PhiU.  Leg.  Int.  266,  6 
Sadler  (Pa.)  148;  Alexander  v.  Coulter,  2  Serg.  k  R.  494,— holding  notice  requisite 
unless  the  writing  is  the  immediate  subject  of  the  action. 

Cited  in  reference  note  in  44  A.  D.  707,  on  necessity  and  sufficiency  of  notice  to 
produce  papers  in  possession  at  adverse  party. 

—  In  criminal  cases. 

Cited  in  Pons  v.  State,  49  Miss.  1,  holding  notice  to  produce  an  instrument, 
charged  to  be  in  defendant's  possession,  unnecessary;  McGinnis  v.  State,  24  Ind. 
500,  holding  it  unnecessary  as  to  instruments  charged  to  have  been  stolen  by  de- 
fendant ;  State  v.  Mayberry,  48  Me.  218,  holding  the  indictment  a  sufficient  notice 
to  defendant  charged  with  having  certain  deeds. 

Disapproved  in  Armitage  v.  State,  13  Ind.  441,  holding  that  the  indictment  is  not 
sufficient  notice  to  produce  instruments  charged  to  be  in  defendant's  possession; 
I'nited  States  v.  Doebler,  Baldw.  519,  Fed.  Cas.  No.  14,977,  holding  notice  un- 
necessary even  where  the  instrument  is  collateral  to  the  subject  of  the  indictment. 
Construction  of  singular  and  plural  terms. 

Cited  in  Carpenter  v.  Uppitt,  77  Mo.  242,  holding  in  relation  to  domestic 
animals  that  a  plural  included  the  singular;  Re  Fleetwood  Streets,  8  Pa.  Co.  Ct. 
210,  holding  same  as  to  "streets  and  alleys." 

—  In  penal  statutes. 

Cited  in  State  v.  Nichols,  83  Ind.  228,  43  A.  R.  66,  holding  that  plural  includes 
singular  in  statute  relating  to  "inmates"  of  houses  of  ill  fame;  Jessup  v.  State, 
14  Ind.  App.  257,  42  N.  E.  950,  holding  same  as  to  statute  relating  to  "females 
known  as  prostitutes;"  Com.  v.  Baird,  4  Serg.  k  R.  141;  Stewart  v.  Keemle,  4 
Serg.  k  R.  72, — to  the  point  that  courts  will  not  inflexibly  follow  the  letter  of  the 
law  even  in  penal  statutes. 

2  AM.  DfiC.  44S,  DESESBATS  t.  BERQUIKR,   1  BINN.  8S6. 
Law  goreming  will  of  personalty. 

Cited  in  Re  Pretto,  4  Phila.  380,  18  Phila.  L^.  Int.  205;  Kintslng  v.  Hutchin- 
son, 7  W.  N.  C.  226,  Fed.  Cas.  No.  7,834,  34  Phila.  Leg.  Int  366;  Kessler  t. 
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Keaskr,  S  Pa.  Co.  Ct.  522;  Hazard's  Estate,  8  W.  N.  C.  484;  Latine  y.  Clements, 
3  Ga.  426;  Irving  t.  MXean,  4  Blackf.  52;  Barnes  v.  Brashear,  2  B.  Mon.  380; 
Re  High,  2  DougL  (Mich.)  515;  Vamer  t.  Beril,  17  Ala.  286;  St.  James'  Church 
T.  Walker,  1  Del.  Ch.  284;  Orerby  r.  Gordon,  18  App.  D.  C.  392;  Harvey  v. 
Richards,  1  Mason,  381,  Fed.  Cas.  No.  6,184;  Trecothick  v.  Austin,  4  Mason,  16, 
Fed.  Cas.  No.  14,164;  Sturdivant  v.  Neill,  27  Miss.  157;  Saunders  v.  Williams, 
5  N.  H.  213;  Isham  v.  Gibbons,  1  Bradf.  69;  Thonwson'B  EsUte,  IS  Phila.  376, 
37  Phila.  Leg.  Int.  290;  Handley  v.  Palmer,  43  C.  C.  A.  100,  103  Fed.  39  (affirm- 
ing 91  Fed.  948) ;  Bonati  v.  Wdsch,  24  N.  Y.  157;  Hyman  v.  Gaskins,  27  N.  C. 
(5  Ired-  L.)  267;  Ford  v.  Ford,  70  Wis.  19,  5  A.  8.  R.  117,  33  N.  W.  188; 
Manuel  r.  Bianuel,  13  Ohio  St  458;  Holcomb  v.  Phelps,  16  Conn.  127;  Reading  v. 
Blackwell,  Baldw.  166,  Fed.  Cas.  No.  11,612;  Grattan  v.  Appleton,  3  Story,  755, 
Fed.  Cas.  No.  5,707;  Magill  v.  Brown,  Brightly  (Pa.)  346  n.  Fed.  Cas.  No.  8,952,— 
holding  that  the  law  of  the  domicil  governs  disposal  of  personalty  by  will; 
Nat  V.  Coons,  10  Mo.  543,  to  the  point  that  a  will  must  be  executed  according  to 
the  testator's  last  domicil;  Moultrie  v.  Hunt,  23  N.  Y.  394  (reversing  3  Bradf. 
322),  holding  that  a  change  of  domicil  after  making  the  will  rendered  it  invalid 
with  resultant  intestacy;  Re  Beaumont,  216  Pa.  350,  65  Atl.  799,  holding  that  a 
cfaaoge  of  domicil  made  a  will  good  in  the  last  domicil  which  was  bad  in  the 
other;  Flannery's  Will,  24  Pa.  502,  holding  that  as  to  testator's  dying  outside  their 
domicil  his  will  made  there  must  satisfy  the  law  of  his  domicil  to  pass  property 
where  he  died;  Corrie's  Case,  2  Bland,  Ch.  488,  arguing  that  an  ancillary  admis- 
istration  is  necessary  to  effectuate  distribution  according  to  the  domicil;  Bell  v. 
Mason,  10  Ala,  334,  holding  that  a  gift  by  will  to  be  divided  according  to  law  was 
to  be  by  the  law  of  the  domicil. 

Cited  in  reference  notes  in  92  A.  D.  383,  on  what  law  determines  validity  of 
will;  22  A.  D.  71,  on  law  governing  will  as  to  personal  property. 

Cited  in  notes  in  8  L.R^.  822,  on  what  law  governs  formal  execution  of  will; 
2  LuR.A.(N.S.)  417n,  on  conflict  of  laws  as  to  formal  validity  of  wills  of  personal 
property. 
Law  governing  intestate  distribution. 

Cited  in  Deoouche  v.  Savetier,  3  Johns.  Ch.  190,  8  A.  D.  478,  holding  that  devo- 
lution of  all  personalty  is  by  the  law  of  the  domicil. 

Cited  in  reference  note  in  13  A.  D.  349,  on  what  law  governs  distribution  of 
estates. 

Cited  in  note  in  2  E.  R.  C.  90,  on  what  law  governs  succession  and  administra- 
tion of  personal  estate. 
Law  goreming  insolvent  estates. 

Cited  in  Perry  Mfg.  Co.  v.  Brown,  2  Woodb.  k  M.  449,  Fed.  Cas.  No.  11,015, 
applying  the  law  of  the  domicil  to  an  insolvent  debtor's  personalty. 
Law  governing  personal  property  generally. 

Cited  in  Titus  v.  Scantling,  3  Blackf.  372,  to  the  rule  that  personal  contracts 
have  the  same  validity  everywhere  as  where  made  or  by  terms  enforceable. 

Cited  in  reference  note  in  10  A.  D.  737,  on  law  governing  personalty. 

Cited  in  note  in  28  A.  D.  460,  on  lew  domiciHi  governing  as  to  personalty. 

Distinguished  in  Vamum  v.  Camp,  13  N.  J.  L.  326,  25  A.  D.  476,  holding  that 
an  assignment  will  not  be  given  recognition  in  another  state  where  the  assignment 
was  prohibited. 
Silas  of  debto. 

Cited  in  Pleasants's  Appeal,  77  Pa.  356,  2  W.  N.  C.  24,  32  Phila.  Leg.  Int.  189, 
holding  a  claim  for  freeing  slaves  which  were  realty  was  nevertheless  personal  and 
followed  the  creditor. 
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What  constitutes  domicll. 

Cited  in  State  ex  rei.  Beckett  v.  Bordentown,  32  N.  J.  L.  192,  holding  that 
residence  with  intent  to  remain  indeterminately  is  domicil. 

Cited  in  note  in  50  A.  D.  112,  on  domicil  of  infant. 
Cliange  of  domicil. 

Cited  in  Williams's  Case,  3  Bland,  Ch.  190,  holding  that  chancery  cannot  change 
an  infant's  domicil  so  as  to  impair  by  changing  his  rights  of  succession. 

2  AM.  DEC.  455,  ETWING  v.  TEES,  1  BINX.  450. 
Parol  contracts  for  sale  of  land. 

Cited  in  Abell  v.  Douglass,  4  Denio,  305,  holding  that  agreements  to  sell  or 
transfer  land  need  not  be  in  writing;  Malaun  v.  Ammon,  1  Grant,  Cas.  123;  Lowry 
V.  Mehaffy,  10  Watts,  387;  Moore  v.  Small,  19  Pa.  461;  McDowell  y.  Oyer,  21  Pa. 
417;  Meason  v.  Kaine,  63  Pa.  335;  Kutz  v.  Hepler,  3  Legal  Chron.  44;  Camer  y. 
Peters,  9  Pa.  Super.  Ct  29,  43  W.  N.  C.  261 ;  George  v.  Bartoner,  7  Watts,  530, — 
holding  that  breach  of  parol  agreement  to  sell  land  is  actionable;  Hertzog  v.  Hert> 
zog,  34  Pa.  418,  holding  that  the  consideration  paid  and  not  the  value  of  the  land 
is  the  measure  of  damages  for  such  breach;  Allen's  Estate,  1  Watts  k  S.  383, 
holding  that  delivefy  of  one  parcel  of  land  would  not  be  part  performance  as  to 
another  embraced  in  the  same  parol  contract  but  that  the  purchaser  has  an  action 
for  damages;  Bowser  v.  Cessna,  62  Pa.  148,  holding  that  failure  to  complete  a 
bid  at  sale  of  land  is  actionable  and  the  bid  is  not  within  the  statute  of  frauds ; 
Campbell  v.  Galbreath,  1  Watts,  70,  holding  that  a  contract  to  settle  on  and 
improve  lands  is  not  a  transfer  of  title  or  interest  which  must  be  written;  Gil- 
lespie V.  Battle,  15  Ala.  276,  holding  it  no  defense  against  a  note  for  the  price  that 
a  vendee  in  possession  took  under  an  oral  contract  to  sell;  Whitehead  v.  Garr, 
5  Watts,  368,  holding  that  specific  performance  would  not  be  decreed  on  a  parol 
contract  not  partly  performed. 
—  Parol  agency  to  sell. 

Cited  in  Kheinstone  v.  Green,  4  Luzerne  Leg.  Reg.  223,  7  Leg.  Gaz.  254,  holding 
that  relation  of  principal  and  agent  may  be  created  by  deed,  simple  writing,  parol, 
or  mere  employment;  Sides  v.  Brendliuger,  14  Neb.  291,  17  N.  W.  113,  holding 
that  an  agent  to  sign  a  memorandum  need  not  be  authorized  in  writing;  Parrish 
V.  Koons,  1  Pars.  Sel.  Eq.  Cas.  79,  holding  that  an  agent's  authority  to  bind  the 
principal  on  a  contract  for  sale  of  land  must  be  written;  M'Gunnagle  v.  Thornton, 
10  Serg.  &  R.  251,  holding  a  lessee  liable  for  rent  on  a  lease  made  with  an  agent 
who  had  parol  authority. 

Cited  in  note  in  17  A.  D.  59,  on  ratification  by  parol  of  unauthorized  execution 
of  deed. 
Ground  for  new  trial  on  motion  of  court. 

Cited  in  Com.  v.  Gabor,  209  Pa.  201,  58  Atl.  278,  holding  that  reception  of  a 
verdict  and  discharge  of  jury  in  absence  of  the  prisoner  was  ground  for  new 
trial  8ua  aponte, 

2  AM.  DEC.  459,  HUGHES  v.  HEISER,   1  BINN.  4il8. 
Injury  supporting  action  for  public  nuisance. 

Cited  in  Leopard  v.  Chesapeake  &  O.  Canal  Co.  1  Gill.  222;  Page  v.  Mille 
Lacs  Lumber  Co.  53  Minn.  492,  55  N.  W.  608;  Venard  v.  Cross,  8  Kan.  248, — 
holding  either  direct  or  consequential  damage  suflDcient  to  support  private  action 
for  public  nuisance ;  Bonner  v.  Welbom,  7  Ga.  206,  holding  direct  damage  not  nec- 
essary but  doubting  as  to  remote  damages;  First  Baptist  Church  v.  Utica  &  S.  R. 
Co.  6  Barb.  313,  holding  damage  to  a  church  from  a  nearby  railroad  was  too  re> 
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mote;  Powell  v.  Bunger,  91  Ind.  04,  to  show  m  tendency  to  restrict  action  by 
prirate  suitors;  Lansing  v.  Smith,  4  Wend.  9,  21  A.  D.  89  (affirming  8  Cow.  146), 
holding  that  depreciation  of  a  dock  by  erection  of  piers  for  a  basin  was  too  re- 
mote; Zimmerman  v.  Union  Canal  Co.  1  Watts  k  S.  346;  holding  an  averm^t  of 
iiijnry  to  a  ford  by  the  swelling  of  water  due  to  defendant's  dam  was  not  suffi- 
cient; Farrelly  v.  Cincinnati,  2  Disney  (Ohio)  516,  holding  that  the  special  dam- 
ages suffered  must  be  shown  by  the  pleader. 

Cited  in  reference  notes  in  24  A.  D.  161,  on  private  right  of  action  for  public 
nuisance;  49  A.  D.  586,  on  right  of  private  action  by  one  specially  injured  by 
pablic  nuisance ;  26  A.  D.  102,  on  remedies  for  public  nuisances. 

Cited  in  notes  in  31  A.  D.  132,  on  private  action  for  public  nuisance;  3  L.R^. 
248,  on   immediate  and  oonsequential  damages  for  taking  of  land  by  law  of 
eminent  domain. 
—  Obstractions  to  travel  as  special  damage. 

Cited  in  Pittsburgh  v.  Scott,  1  Pa.  St.  309;  Knowles  v.  Pennsylvania  R.  Co. 
175  Pa.  623,  34  Atl.  974,  38  W.  N.  C.  303;  Brown  v.  Watson,  47  Me.  161,  74  A. 
D.  482, — ^holding  obstruction  of  a  highway  actionable  by  one  who  was  compelled 
to  take  a  circuitous  route;  Pierce  v.  Dart,  7  Cow.  609,  holding  same  where  delay 
ensued ;  Pennsylvania  k  O.  Canal  Co.  v.  Graham,  63  Pa.  290,  3  A.  R.  549,  holding 
same  where  a  bridge  over  a  canal  broke  and  hindered  highway  travel;  Farmers 
Co-op.  Mfg.  Co.  V.  Albemarle  &  R,  R.  Co.  117  N.  C.  579,  53  A.  S.  R.  606,  29  L.R.A. 
700,  23  S.  E.  43;  Viebahn  v.  Crow  Wing  County,  96  Minn.  276,  3  L.R.A.(N.S.) 
1126,  104  N.  W.  1089, — holding  same  of  a  bridge  hindering  navigation;  Farmers 
Co^.  Mfg.  Co.  V.  Albemarle  &  R,  R.  Co.  117  N.  C.  579,  63  A.  S.  R.  606,  29  L.R.A. 
700,  23  S.  E.  43,  holding  it  immaterial  whether  plaintiff  navigated  an  obstructed 
river  privately  or  as  a  licensed  common  carrier. 

Cited  in  notes  in  1  LJLA.  604,  on  remedy  of  riparian  owner  for  obstructions  in 
navigable  waters;  7  L.R.A.  676;  3  L.R.A.(N.S.)  1127, — on  private  right  of  action 
for  obstruction  of  navigable  stream;  59  L.R.A.  87,  on  right  to  object  to  special 
injury  by  interruption  of  voyage  through  obstruction  to  navigation;  59  L.R.A. 
63,  on  injury  by  individual  exceeding  authority  in  obstructing  or  destroying  rights 
of  navigation. 

t  AM.  DKC.  4«S,  WATSON  v.  BAILEnT,  1  BINN.  470. 
SnAdeiK^y  of  certtHcate  of  ackiiowled8:inent  by  married  woman. 

ated  in  Spencer  v.  Reese,  165  Pa.  158,  30  Atl.  722,  35  W.  N.  C.  449,  25  Pittsb. 
L.  J.  N.  8.  258;  Love  v.  Gulp,  4  Serg.  ft  R.  269,  8  A.  D.  711 ;  Fowler  v.  McClurg, 
6  Serg.  ft  R.  143;  Graham  v.  Long,  65  Pa.  383;  Miller  v.  Wentworth,  82  Pa. 
280,  4  W.  N.  C.  82,  33  Phil*.  Leg.  Int.  436;  Dengenhart  v.  Cracraft,  36  Ohio  St. 
549;  Laughlin  Bros.  v.  Fream,  14  W.  Va.  322;  Chauvin  v.  Wagner,  18  Mo.  531; 
Montgomery  y.  Hobson,  Meigs,  437;  Watson  v.  Mercer,  6  Serg.  ft  R.  49,  9  A.  D. 
411;  Talbot  V.  Simpson,  Pet.  C.  C.  188,  Fed.  Cas.  No.  13,730;  Sibley  v.  Johnson, 
1  Mieh.  380;  Gordon  v.  Haywood,  2  N.  H.  402;  Myers  v.  Boyd,  96  Pa.  427,  38 
Phila.  Leg.  Int.  24,  11  PitUb.  L.  J.  N.  S.  246,— holding  that  the  certificate  of  a 
wife^  adaiowledgment  must  show  substantial  compliance  with  the  statute;  En- 
terprise Transit  Co.'s  Appeal,  0  W.  N.  C.  225,  on  same  point;  Steele  v.  Thompson, 
14  Serg.  ft  R.  84;  Paine  v.  Baker,  15  R.  I.  100,  23  Atl.  141 ;  Heaton  v.  Fryberger, 
38  Iowa,  185;  Kunkle  v.  Davidson,  31  Pa.  Co.  Ct.  298,— holding  that  the  certifi- 
cate must  show  that  the  contents  of  the  instrument  were  made  known  to  her; 
Mclntire  v.  Ward,  5  Binn.  296,  6  A.  D.  417,  holding  a  certificate  showing  that  con- 
tents of  the  instrument  were  known  to  her  sufficient  under  a  statute  requiring 
that  by  reading  or  otherwise  the  contents  should  be  made  known ;  Re  Dahlem,  26 
Pittsb.  L.  J.  N.  S.  34,  holding  certificate  sufficient  though  date  of  month  omitted 
w^re  it  was  recorded  on  date  of  execution.  ^  , 
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Cited  IB  reference  notes  in  15  A.  D.  611 ;  31  A.  D.  541, — on  sufficiency  of  acknowl- 
edgment; 11  A.  D.  730;  11  A.  S.  R.  244, — on  acknowledgments  hj  married  women; 
36  A.  D.  90,  on  sufficiency  of  marriedwoman's  certificate  of  acknowledgment  to 
deed;  42  A.  D.  202,  on  effect  of  defective  acknowledgments;  1  A.  D.  82,  as  to  when 
certificate  of  acknowledgment  is  oondusive. 

Cited  in  notes  in  15  A.  D.  534,  on  defective  acknowledgmrats ;  41  A.  D.  179, 
on  substantial  compliance  with  statute  in  acknowledgment  by  married  woman; 

3  L.RJI.  826,  on  sufficiency  of  married  woman's  acknowledgment  of  her  deed; 
108  A.  S.  R.  570,  on  sufficiency  of  recitals  in  certificate  of  acknowledgment  of 
explanation  of  contents  of  instrument  to  acknowledging  party. 

—  Elxtrlnsic  evidence  to  aid  certificate. 

Cited  in  First  Nat.  Bank  v.  Paul,  75  Va.  694,  40  A.  R.  740;  Jourdan  ▼.  Jourdan, 
9  Serg.  k  R.  268,  11  A.  D.  724, — rejecting  parol  evidence  to  supply  defects  on  the 
face  of  the  certificate;  Jamison  v.  Jamison,  3  Whart.  457,  31  A.  D.  536;  Union  Nat. 
Bank  v.  Moyer,  1  Pa.  Dist.  R.  432, — ^holding  the  certificate  conclusive  in  absence 
of  fraud  or  imposition;  Solt  v.  Anderson,  71  Neb.  826,  99  N.  W.  678,  refusing 
evidence  that  there  was  an  acknowledgment  where  there  was  no  certificate; 
Jackson  ex  dem.  Woodruff  v.  Gilchrist,  15  Johns.  89,  holding  that  privacy  of 
wife's  examination  is  presumed  on  a  certificate  silent  in  that  particular. 

Cited  in  reference  notes  in  55  A.  D.  533,  on  parol  evidence  to  affect  certificate 
of  acknowledgment  of  married  woman;  52  A.  D.  520,  on  amendment  by  parol 
evidence  of  defective  acknowledgment  of  married  woman. 

Cited  in  note  in  16  A.  D.  520,  on  parol  evidence  to  vary  certificate  of  acknowl- 
edgment. 

Disapproved  in  Adams  v.  Smith,  11  Wyo.  200,  70  Pac  1043,  holding  it  proper 
to  show  that  the  examination  of  the  wife  was  separate  from  the  husband,  the 
certificate  failing  to  so  state. 

—  Correction  of  certificate. 

Cited  in  Bours  v.  Zachariah,  11  Cal.  281,  70  A.  D.  779,  holding  that  the  notary 
could  not  supply  deficiencies  in  the  acknowledgment  after  recordation  of  the 
deed. 
Acknowledgment  to  Iwr  dower. 

Cited  in  Kirk  v.  Dean,  2  Binn.  341,  holding  that  joining  in  a  deed  but  not  ac- 
knowledging it  according  to  statute  did  not  bar  dower;  Kaiser's  Estate,  14  Pa. 
Super.  Ct.  155,  holding  same  of  a  separation  agreement  not  so  acknowledged; 
Shaller  v.  Brand,  6  Binn.  435,  6  A.  D.  482,  holding  that  substantial  compliance 
with  the  statute  suffices  to  bar  dower;  O'Ferrall  v.  Simplot,  4  G.  Greene,  162; 
O'Ferrall  v.  Simplot,  4  Iowa,  381,  397, — holding  certificate  fatally  defective  whcih 
did  not  state  that  wife  was  acquainted  with  contents  of  instrument  and  that  she 
relinquished  dower;  Chase's  Case,  1  Bland.  Ch.  206,  17  A.  D.  277,  holding  that 
acknowledgment  by  husband  and  wife  of  a  lease  for  years  bars  dower  only  for  the 
term. 
Nature  of  acknowledgment. 

Cited  in  Learned  v.  Riley,  14  Allen,  109,  on  the  judicial  nature  of  the  taking  of 
an  acknowledgment. 

—  Curative  acts. 

Cited  in  Good  v.  Zercher,  12  Ohio,  364,  holding  a  defective  acknowledgment  not 
curable  by  act;  Johnson  v.  Taylor,  60  Tex.  360,  holding  that  a  defective  certificate 
to  a  sufficient  acknowledgment  was  curable  by  a  court  pursuant  to  such  an  act; 
Randall  v.  Kreiger,  23  Wall.  137,  23  L.  ed.  124,  holding  that  conveyance  by  at- 
torney under  a  defectively  acknowledged  power  from  husband  and  wife  could  be 
legislatively  cured;  Smith  v.  Callaghan,  66  Iowa,  552,  24  N.  W.  50,  holding  formal 
defects  in  an  executor's  sale  of  land  thus  curable. 
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t  AM.  DEC.  4«»,  BHiWORTH  T.  SINDERUNG,  1  BINN.  4SS. 
Relmbiirseiiieiit  of  claimaiit  on  aTolding  sale. 

Cited  in  Beeaon  y.  Beeson,  9  Pa.  279,  holding  that  a  otsiui  que  trust  seeking  to 
tToid  a  sale  most  reimburse  the  purchaser  in  the  amount  paid  by  him  for  the 
teoount  of  the  cestui  que  trust;  Harper's  Appeal,  64  Pa.  315,  27  Phila.  Leg.  Int. 
230,  2  L^gal  Gax.  218,  holding  that  a  mor^gee  in  possession  believing  himself 
«n  absolute  owner  may  on  being  ousted  recover  from  the  owner  for  necessary 
tad  proper  improvements. 

Cited  in  reference  notes  in  2  A.  D.  725,  on  necessity  to  equitable  relief  against 
party  in  poesesaion  that  allowance  be  made  for  improvement;  56  A.  B.  761,  on 
trustee's  right  to  reimbursement  for  improvements  and  expenditures  on  trust 
estate;  30  A.  8.  R.  598,  on  necessity  of  person  doing  equity  who  seeks  equity. 

Cited  in  note  in  81  A.  8.  R.  176,  on  set-off  of  improvements  in  ejectment  or  tres- 
pass to  tiy  title. 
Demands  drawing  interest. 

Cited  in  Wood  v.  Bobbins,  11  Mass.  504,  6  A.  B.  182,  holding  that  where  a  party 
obtained  money  fraudulently  he  is  chargeable  with  interest  from  the  time  of  his 
obtaining  or  detaining  the  same;  Chaunoey  v.  Teaton,  1  N.  H.  151,  holding  that 
interest  may  be  recovered  on  money  received  for  property  wrongfully  converted; 
Peirce  v.  Rowe,  1  N.  H.  179,  to  the  proposition  that  interest  is  allowable  although 
DO  express  contract  existed  as  to  either  the  interest  or  the  principal;  Nisbet  v. 
Lawson,  1  Ga.  275,  to  the  proposition  that  the  rule  seems  to  be  that  interest  may 
be  recovered  on  all  liquidated  sums  from  the  instant  the  principal  becomes 
payable. 

Cited  in  notes  in  51  A.  B.  277,  on  allowance  of  interest;  6  A.  B.  191,  on  recovery 
(rf  interest  under  implied  contract. 
—  Money  lent  or  paid  to  use. 

Cited  in  Port  Royal  v.  Graham,  84  Pa.  426,  4  W.  N.  C.  352,  holding  that  money 
lent  bears  interest  even  if  the  instrument  which  is  evidence  of  the  debt  does  not 
so  stipulate  in  express  terms;  Harris  v.  Mercur,  202  Pa.  318,  51  Atl.  971,  holding 
that  where  money  is  paid  for  the  use  of  another  interest  is  recoverable  from  the 
time  of  such  payment  without  proof  of  demand  for  repayment;  Thompson  v. 
Stevens,  2  Nott  &  M'C.  493,  to  the  proposition  that  interest  might  be  recovered 
whenever  money  was  laid  out  for  the  use  of  another;  Reid  v.  Rensselaer  Glass 
Factory,  3  Cow.  393,  holding  that  interest  was  allowable  on  cash  advances  though 
the  advances  vested  in  the  form  of  a  mutual  current  and  unliquidated  account; 
Rensselaer  Glass  Factory  v.  Reid,  5  Cow.  587,  to  similar  effect;  Eaton  v. 
Tmesdail,  40  Mich.  1,  holding  that  a  mortgage  given  as  additional  security 
for  a  debt  by  implication  bore  interest  from  the  time  it  was  given  at  the  legal 
rate. 

t  AM.  BEC.  474,  WIIiT  r.  FRANKIilN,  1  BINN.  502. 
Validity  of  preferential  assignments  and  transfers. 

ated  in  United  States  Bank  v.  Huth,  4  B.  Mon.  423;  Owen  v.  Arvis,  26  N.  J. 
L.  22, — to  the  proposition  that  a  debtor  in  failing  circumstances  may  prefer  one 
set  of  creditors  to  another ;  Robinson  v.  Rapelye,  2  Stew.  ( Ala. )  86 ;  HoUister  v. 
Loud,  2  Mich.  309;  Cooper  v.  McClun,  16  111.  435;  Maberry  v.  Shisler,  1  Har. 
(Del.)  349;  Ex  parte  Conway,  4  Ark.  302;  York  County  Bank  v.  Carter,  38 
Pa.  446,  80  A.  B.  494;  Cameron  v.  Montgomery,  13  Serg.  &  R.  128,— holding  the 
same  effect;  Naylor  v.  Fosdick,  4  Bay,  146,  4  A.  B.  187,  on  the  same  point:  Grover 
▼.  Wakeman,  11  Wend.  187,  25  A.  B.  624,  to  the  proposition  that  an  assign- 
ment by  a  debtor  for  the  benefit  of  creditors  is  good,  no  matter  in  what  pro- 
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portion  the  assigiimeiits  are  made  so  long  as  all  his  property  is  devoted  to  tl 
payment  of  just  debts;  Layson  v.  Rowan,  7  Rob.  (La.)  1,  to  the  proposition  thi 
an  insolvent  debtor  may  by  a  deed  of  trust  grant  a  preference  to  part  of  h 
creditors;  Barr  v.  Hatch,  3  Ohio,  627,  holding  that  a  conveyance  by  a  debtor  < 
his  whole  estate  while  a  suit  is  pending  against  him  is  not  a  fraud  per  «e,  but  so  h 
as  it  is  a  badge  of  fraud  may  be  explained  and  justified  by  proof. 

Cited  in  note  in  2  L.R.A.  328,  on  conflict  of  laws  as  to  validity  of  assignniei 
for  benefit  of  creditors. 
Effect  of  retention  of  possession  of  property  assigned  for  creditors. 

Cited  in  Lowe  v.  Matson,  140  111.  108,  29  N.  E.  1036,  holding  that  retention  < 
possession  by  an  assignor  for  creditors  is  not  of  itself  fraudulent,  the  assigns 
having  a  reasonable  time  to  take  possession;  United  States  v.  Bank  of  Unite 
States,  8  Rob.  (La.)  262,  to  the  proposition  that  retaining  possession  of  tl 
property  assigned  raises  a  presumption  of  fraud;  Hughes  v.  Robinson,  24  Pa.  i 
Carpenter  v.  Mayer,  5  Watts,  483,  holding  that  a  transfer  must  as  against  creditoi 
or  a  subsequent  assignee  be  accompanied  presently  or  within  a  reasonable  time  l 
change  of  possession;  Keller  v.  Paine,  34  Hun,  167,  holding  that  such  is  the  Peni 
sylvania  rule;  Sumner  v.  Hicks,  2  Black,  532,  17  L.  ed.  355,  holding  a  certain  a. 
signment  void  and  also  that  the  Stat.  13  Eliz.  was  declaratory  of  the  common  lavi 
Streeper  v.  Eckart,  2  Whart.  302,  30  A.  D.  258,  to  the  proposition  that  a  transfc 
of  personal  property  unaccompanied  by  a  corresponding  change  of  possession 
void  as  against  creditors;  Land  v.  Jeffries,  5  Rand.  (Va.)  211,  holding  that  whei 
the  grantor  of  personal  property  remains  in  possession  after  an  absolute  convey 
ance  such  conveyance  will  be  deemed  prima  facie  fraudulent. 
Effect  of  reservations  and  trusts  in  assignments  for  creditors. 

Cited  in  M'Clurg  v.  Lecky,  3  Penr.  &  W.  83,  23  A.  D.  64,  holding  that  a  resei 
vation  by  a  debtor  in  his  assignment  at  the  expense  of  his  creditors  of  any  part  < 
his  property  is  fraudulent  and  void;  Sheerer  v.  Lautzerheizer,  6  Watts,  543,  hol( 
ing  that  reservations  in  a  voluntary  deed  of  trust  makes  it  void  as  to  creditoi 
not  assenting  to  it;  Sangston  v.  Gaither,  3  Md.  40,  holding  that  an  assignmer 
conditioned  that  participants  should  first  release  the  debtor  was  void  for  fraud 
McAllister  v.  Marshall,  6  Binn.  336,  6  A.  D.  458,  on  restrictions  limiting  righl 
of  creditors  as  avoiding  the  assignment. 

Distinguished  in  Lippineott  v.  Barker,  2  Binn.  174,  4  A.  D.  433,  holding  tha 
such  an  assignment  is  good  if  certain  of  the  creditors  accept  the  terms  and  is 
transfer  of  the  property  for  their  use  from  the  time  of  acceptance. 
Presumption  as  to  acceptance  of  deed  or  tmst. 

Cited  in  Harvey  v.  Gardner,  41  Ohio  St.  642,  to  the  proposition  that  any  gii 
whether  in  trust  or  not  is  presumed  to  have  been  accepted  by  the  person  to  whoi 
it  is  given  until  the  contrary  appears;  M'Kinney  v.  Rhoads,  5  Watts,  343,  t 
similar  effect;  Eyrick  v.  Hetrick,  13  Pa.  488,  to  the  proposition  that  the  truste 
is  presumed  to  have  accepted  the  instrument  creating  the  trust  until  the  fact  b 
disapproved;  Skipworth  v.  Cunningham,  8  Leigh,  271,  31  A.  D.  642,  to  the  proposi 
tion  that  assent  to  a  beneficial  instrument  is  presumed  until  the  contrary  appears 
Mississippi  C.  R.  Co.  v.  Southern  R.  Asso.  8  Phila.  107,  28  Phila.  Leg.  Int.  ZOi 

3  Legal  Gaz.  178,  4  Brewst.  (Pa.)  79,  to  the  proposition  that  the  acceptance  of  i 
benefit  is  to  be  presumed. 

Cited  in  note  in  54  L.R.A.  898,  on  presumption  of  acceptance  of  trust  deeds. 

Distinguished  in  Pennsylvania  Co.  v.  Dovey,  64  Pa.  260,  27  Phila.  L^.  Int.  12C 
holding  that  when  a  mortgage  was  executed  in  blank  there  could  be  no  presumptioi 
of  acceptance. 
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—  Of  assignment  for  creditors. 

Cited  in  Ewing  ▼.  Walker,  60  Ark.  503,  31  S.  W.  46,  holding  that  where  a  deed 
of  assignment  is  executed  and  placed  on  record  the  presumption  is  that  the  as- 
signee and  creditors  have  accepted  it  unless  the  contrary  appears;  Hal)  v.  Deni- 
son,  17  Vt.  310,  holding  that  the  assent  of  the  creditors  to  an  assignment  for 
their  benefit  will  be  persumed  although  they  do  not  beccMne  parties  to  it  or  give 
any  express  consent;  Re  Latimer,  2  Ashm.  (Pa.)  520,  holding  the  assent  of 
creditors  to  an  appropriation  by  a  trustee  for  their  benefit  was  presumed. 

Cited  in  note  in  24  L.RJ1.  370,  371,  on  presumption  of  assent  to  assignment 
or  deed  of  trust  for  creditors. 

Distinguished  in  Hays  v.  Heidelberg,  9  Pa.  203,  holding  that  where  the  credi- 
tors already  have  control  of  the  property  there  is  no  presumption  in  favor  of  a 
deed  of  trust  in  their  favor. 
Vesting  of  title  under  assignment  for  creditors. 

Cited  in  Johnson  v.  Sharp,  31  Ohio  St.  611,  27  A.  R.  529,  holding  that  an  as- 
signee's title  was  complete  and  passed  from  the  time  of  depositing  the  deed  in 
the  mails  by  the  debtor. 

—  Prioritlee. 

Cited  in  Halsey  y.  Fairbanks,  4  Mason,  206,  Fed.  Cas.  No.  5,964,  holding  that  an 
assignment  for  the  benefit  of  all  creditors  is  good  against  subsequent  attachments, 
although  all  the  creditors  are  not  parties  to  the  deed  before  the  attachment; 
Brown  v.  Mintum,  2  Gall.  557,  Fed.  Cas.  No.  2,021,  to  similar  effect. 

Distinguished  in  Smith  v.  Smith,  19  Oratt.  645,  holding  that  a  deed  of  trust  for 
benefit  of  creditors,  technically  delivered  but  not  recorded,  was  void  as  to  credi- 
tors attaching  before  it  was  recorded. 
Sclicdnle  as  essential  part  of  assignment  for  creditors. 

Cited  in  Leitensdorfer  v.  Webb,  1  N.  M.  34  (dissenting  opinion),  on  the  validity 
of  an  assignment  without  a  schedule. 

Cited  in  reference  note  in  43  A.  S.  R.  641,  on  sufficiency  of  description  in 
schedule  in  assignment  for  creditors. 

—  Want  of  sdiedule  as  Iwdge  of  fraud. 

Cited  in  Moir  v.  Brown,  14  Barb.  39,  to  the  proposition  that  the  failure  to  annex 
a  schedule  of  the  property  to  be  conveyed  raises  a  strong  presumption  of  fraud ; 
Brown  v.  Lyon,  17  Ala.  659,  holding  that  the  omission  in  a  deed  of  assignment 
to  specify  the  property  assigned  does  not  render  it  fraudulent  on  its  face  but  only 
raises  a  presumption  of  fraud;  Cummings  v.  McCuUough,  5  Ala.  324,  to  similar 
effect;  Haven  v.  Richardson,  5  N.  H.  113,  holding  that  the  want  of  a  schedule  was 
not  a  conclusive  evidence  of  fraud;  Clow  v.  Woods,  5  Serg.  k  R.  275,  9  A.  D.  346, 
holding  by  analogy  that  an  immediate  delivery  in  specie  of  articles  covered  gen- 
erally by  a  sale  of  goods  in  process  of  manufacture  was  needless. 
Consideration  supporting  assignment  for  creditors. 

Cited  in  Marsalis  v.  Oglesby,  1  Tex.  App.  Civ.  Cas.  (White  &  W.)  101,  to  the 
proposition  that  an  assignment  for  the  benefit  of  creditors  is  one  based  upon  a 
Boffieient  consideration  and  good. 
Assent  of  creditors  to  assignment. 

Cited  in  United  States  Bank  v.  Huth,  4  B.  Mon.  (Ky.)  423,  to  the  point  that 
creditors  need  not  be  parties  to  an  assignment. 
Existing  debt  as  consideration. 

Cited  in  Miller  v.  Marckle,  21  111.  152,  on  the  necessity  of  consideration  for  a 
mortgage. 

Am.  Dec.  Vol  I.— 14. 
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Bl^t  to  deny  expressed  consideration  of  deed. 

Cited  in  Mens  y.  Shattuek,  4  N.  H.  229,  17  A.  D.  419,  bolding  that  wb^te  a 
consideration  of  money  is  expressed  in  a  deed  made  for  the  purpose  of  conveying 
lands,  no  averment  can  be  admitted  to  the  contrary  for  the  purpose  of  defeating 
the  conveyance;  Farrington  v.  Barr,  36  N.  H.  86;  Allison  v.  Kurtz,  2  Watts,  185; 
Sooby  V.  Blanchard,  8  N.  H.  170,— to  simUar  effect;  Whiting  v.  Gould,  2  Wis. 
562,  holding  that  an  expressed  consideration  cannot  be  totally  denied  to  defeat 
the  instrument  except  when  recited  in  consequence  of  fraud  or  mistake;  Powell 
V.  Monson  ft  B.  Mfg.  Co.  3  Mason,  347,  Fed.  Cas.  No.  11,856,  holding  that  the 
parties  to  a  deed  are  estopped  to  deny  the  consideration  stated  in  it. 

Cited  in  note  in  20  L.R.A.  112,  on  parol  evidence  as  to  consideration  lor  deed 
in  action  by  creditor  to  set  it  aside. 
Acceptance  as  relating  iMUdc  to  delivery. 

Cited  in  Prime  v.  Tates,  8  Brev.  559,  2  Treadway,  Const.  770,  holding  that  a 
bill  of  sale  delivered  to  a  stranger  for  the  use  of  a  tUrd  person,  is  a  valid  transfer 
from  the  date  of  the  delivery  if  the  vendee  consents. 
Priority  between  attadiment  and  conveyance. 

Distinguished  in  Hood  v.  Brown,  2  Ohio,  266,  where  a  transfer  by  way  of  mort- 
gage was  kept  by  debtor  for  an  unreasonable  time  and  put  on  record  after  the 
creditor  had  jud(pnent. 

Disapproved  in  Welch  v.  Sadcett,  12  Wis.  244,  holding  that  subsequent  attach- 
ments took  priority  over  mortgages  executed,  recorded,  and  delivered  to  a  third 
party  for  the  benefit  of  the  mortgagees  who  had  no  notice  of  sudi  mortgages  until 
after  the  attachments. 
Bargain  and  sale  as  mode  of  conveyance. 

Cited  in  French  v.  French,  3  N.  H.  284,  recognizing  the  bargain  and  sale  aa  a 
method  of  conveyance. 

S  AM.  DfiC.  488,  SHAFFSai  v.  KINTZBR,  1  BINN.  587. 
Bntire  verdict  where  some  counts  are  Iwd. 

Cited  in  McClurg  v.  Ross,  5  Binn.  218,  holding  words  not  actionable  unless  they 
contain  plain  intimation  of  some  crime  liable  to  punishment. 
Words  actionable  per  se. 

Cited  in  Stewart  v.  Howe,  17  HI.  71 ;  PolUrd  v.  Lyon,  91  U.  8.  225,  28  L.  ed. 
308;  Gosling  v.  Morgsn,  32  Pa.  273;  Davis  v.  Carey,  141  Pa.  814,  21  AtL  688,  28 
W.  N.  C.  10,  48  Phila.  Leg.  Int.  372;  Andres  v.  Koppenheafer,  8  Serg.  h  R. 
255,  8  A.  D.  647;  Skinner  v.  White,  18  N.  C.  (Dev.  k  B.  L.)  471;  Giddens  t. 
Mirk,  4  Ga.  364, — to  the  proposition  that  words  are  actionable  when  if  the  charge 
they  make  is  true  will  subject  the  party  charged  to  an  indictment  for  a  crime 
charging  moral  turpitude  or  subject  him  to  an  infamous  punishment;  McClurg 
V.  Ross,  5  Binn.  218,  to  the  proposition  that  words  are  not  actionable  unless  in 
their  natural  and  obvious  meaning  they  impute  a  crime  liable  to  punishments 

Cited  in  notes  in  8  A.  D.  651,  on  words  actionable  per  96 ;  12  A.  D.  44,  en 
actionability  of  words  not  imputing  indictable  offense. 
—  Words  Imputing  false  swearing. 

Cited  in  Packard  v.  Spangler,  2  Binn.  60,  holding  that  a  diarge  of  false  swearing 
was  not  actionable  and  that  the  innuendo  would  not  help  it;  Bricker  v.  Potts, 
12  Pa.  200,  holding  that  words  are  actionable  if  in  their  ordinary  sense  they  inoiply 
that  a  false  oath  was  taken  in  a  judicial  proceeding  althou^^  no  such  proceeding 
existed;  McCulloch  v.  Craig,  1  Phila.  74,  7  Phila.  Leg.  Int  114,  to  similar  effect; 
Willis  V.  Patterson,  Tappen  (Ohio)  275;  holding  that  to  charge  one  with  perjoiy 
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Sa  IB  oath  admiiiistered  wholly  eztrajndieUlly  is  not  slanderoai;  Chapman  v. 
Qillet,  2  Oonn.  40  (dinenting  opinloD),  on  the  n«oe«ity  that  the  false  swearing 
as  disfged  must  have  been  perjury. 

(Sted  in  reference  notes  in  24  A.  D.  104,  is  to  whsn  words  charging  false  swear- 
ing are  aetionable;  12  A.  D.  46,  on  essential  elemmts  to  render  charge  of  false 
swearing  actionable. 

Cited  in  note  in  26  A.  D.  96,  <m  actionability  of  words  imputing  perjury. 
OtBoe  of  innuendo. 

Cited  in  Upton  y.  Kahle,  S  Watts,  90,  to  the  proposition  that  the  office  of  the 
innuendo  is  to  elucidate  the  meaning  of  the  words  uttered,  not  to  alter  their 
satire;  Bomman  v.  Boyer,  3  Binn.  515,  5  A.  D.  380,  Yates,  J.,  to  the  proposition 
that  the  purpose  of  the  innuendo  is  to  explain  matters  sufficiently  expressed  be- 
fore; Qninn  ▼.  Prudential  Ins.  Co.  116  Iowa,  522,  90  N.  W.  349,  to  the  proposition 
that  Uie  meaning  of  the  words  cannot  be  dianged  by  innuendo  when  in  their 
proper  sense  they  are  not  ambiguous. 

<^ted  in  reference  note  in  1  A.  D.  260,  on  purpose  of  innuendo  in  action  for 
slander. 

Cited  in  notes  in  12  A.  D.  45,  on  office  of  innuendo;  26  A.  D.  95,  on  definition 
and  office  of  colloquium  and  innuendo,  and  distinction  between  them. 
ToInnUury  false  oalb  as  perjnry. 

Cited  in  United  States  ▼.  Bell,  81  Fed.  830,  to  the  point  that  voluntary  testi- 
mony whidi  was  not  compellable  may  be  the  basis  of  perjury. 
Berenal  without  new  trial. 

Cited  in  Griffith  ▼.  Sshebnaa,  4  Watts,  51,  holding  that  if  a  judgment  for  a 
defendant  be  reversed  for  error  which  occurred  on  the  trial  and  it  appears  that  the 
phuBtUrs  declaration  contains  no  cause  of  action  a  venire  faeiae  de  novo  will  not 
be  awarded;  EbersoU  y.  Krug,  5  Binn.  51,  to  the  point  that  where  the  court  re- 
versed a  judgment  because  of  misjoinder  of  action  a  venire  faeiae  de  novo  would 
not  be  granted. 

2  AM.  DBC.  4»S,  GARRIGITES  v.  COXE,  1  BINN.  59S. 
Attacbment  of  risk  in  <'at  and  from*'  policy. 

Cited  in  Paddock  v.  Franklin  Ins.  Co.  11  Pick.  227,  to  the  proposition  that  when 
the  insurance  is  "at  and  from"  the  port,  the  policy  and  risk  attached  before 
sailing;  Seamans  v.  Loring,  1  Mason,  127,  Fed.  Cas.  No.  12,583,  to  the  proposi- 
tion that  if  at  the  time  of  making  of  the  policy  the  vessel  is  abroad  in  a  foreign 
port  or  expected  to  arrive  at  such  port  in  the  course  of  the  voyage,  the  policy 
by  the  word  ''at"  will  attach  upon  the  vessel  and  cargo  from  the  time  of  her  ar- 
rival at  port. 

Cited  in  reference  note  in  32  A.  D.  225,  on  construction  of  policy  insuring  vessel 
"at  and  from"  foreign  port. 

Cited  in  notes  in  13  E.  R.  C.  619,  on  insurance  "at  and  from"  foreign  port;  2 
A.  D.  134;  48  A.  D.  469,— on  construction  of  words  "at  and  from"  in  policy  of  in- 
surance. 
0>ncinslvene9s  of  survey  of  vessel. 

Cited  in  Armroyd  v.  Union  Ins.  Co.  2  Binn.  394,  holding  that  to  make  a  survey 
and  condemnation  for  unsoundness  a  bar  within  the  usual  memorandum  it  must 
appear  that  the  vessel  was  condemned  for  unsoundness  or  rottenness  only;  Com. 
ex  reL  Barnes  v.  Philadelphia  County,  2  Serg.  &  R.  290,  to  similar  effect;  Griswold 
V.  National  Ins.  Co.  3  Cow.  96,  to  the  proposition  that  it  seems  to  be  taken  for 
granted  in  all  cases  that  if  the  survey  states  the  condemnation  for  rottenness  alone 
it  is  concinslve. 
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Seaworthiness. 

Cited  in  notes  in  30  A.  D.  212,  on  seaworthiness  of  vessel;  58  A«  D.  674, 
seaworthiness  in  connection  with  marine  insurance;   14  £.  R.  C.  71,  on  imp] 
warranty  as  to  seaworthiness  subsequent  to  commencement  of  voyage. 
•*Perll8  of  Uie  sea." 

Cited  in  Anthony  v.  iEtna  Ins.  Co.  1  Abb.  (U.  S.)  343,  Fed.  Cas.  No.  4 
holding  a  loss  caused  by  cattle  rushing  overboard  and  being  drowned  while  be 
landed  was  within  the  insurance  of  perils  of  the  seas  and  the  risk  of  lightera, 
Fleming  v.  Marine  Ins.  Co.  3  Watts  ft  S.  144,  38  A.  D.  747,  on  what  are  pei 
of  the  sea. 

Cited  in  note  in  41  A.  D.  285,  on  losses  by  imperfect  stowage,  sweati 
steaming,  or  blowing,  or  by  vermin  as  ''perils  of  the  sea." 

—  Damage  by  vermin. 

Cited  in  Hazard  v.  New  England  M.  Ins.  Co.  8  Pet.  557,  8  L.  ed.  1043,  hold 
that  a  loss  of  a  vessel  caused  by  worms  ordinarily  found  in  the  waters  throi 
which  the  vessel  sailed  was  not  a  loss  by  perils  of  the  sea. 

Disapproved  in  Kirkland  v.  The  Fame,  Fed.  Cas.  No.  7,845,  holding  that  dam 
by  rats  is  not  a  peril  of  the  sea  and  navigation  within  a  clause  of  the  bill 
lading  exempting  the  carrier  from  liability  from  such  perils. 
lilablllty  for  damage  by  rats. 

Cited  in  Taylor  v.  Secrist,  2  Disney  (Ohio)  299,  holding  that  if  without 
fault  of  the  warehouseman  the  property  stored  is  injured  by  rats  he  is  not 
sponsible. 

Cited  in  note  in  24  A.  D.  156,  on  liability  of  warehouseman  where  goods 
destroyed  by  rats. 

S  AM.  DEC.  497,  COM.  r.  DUANE,  1  BINN.  001. 
Constrnetion  of  statutes  to  avoid  repugnancy  and  nnlllty. 

Cited  in  Franklin  v.  Kelley,  2  Neb.  79;  Pueblo  County  v.  Wilson,  15  Colo. 
24  Pac.  663;  Re  Scott,  Fed.  Cas.  No.  12,518;  Allison  v.  Hubbell,  17  Ind.  5 
People  V.  Shotwell,  27  Cal.  394, — to  the  proposition  that  an  act  should  be  so  c 
strued  as  to  give  effect  to  every  part  of  it  and  to  reconcile  the  different  ; 
visions;  Dubose  v.  Dubose,  38  Ala.  238,  holding  that  if  possible  such  a  consti 
tion  is  to  be  made  as  will  avoid  inconsistency;  Dodd  v.  State,  18  Ind.  56;  Ma 
V.  State,  44  Tex.  64, — to  the  point  that  every  part  must  be  read  into  the  act. 

—  As  to  penalties. 

Cited  in  Lowenberg  v.  People,  27  N.  Y.  336,  to  the  proposition  that  a  pens 
cannot  be  raised  by  implication  but  must  be  expressly  created  and  imposed ;  Yoi 
V.  State,  58  Ala.  358,  holding  that  penal  laws  are  not  by  construction  made 
embrace  cases  not  plainly  within  their  meaning. 
Effect  of  repeal  of  statutes  on  pending  rights  and  liabilities. 

Cited  in  Bedford  v.  Shilling,  4  Serg.  ft  R.  401,  8  A.  D.  718,  to  the  proposit 
that  suits  pending  are  not  affected  by  the  passage  of  an  act  prohibiting  suits 
that  particular  nature;  M'Farland  v.  Moyamensing  Twp.  12  Serg.  ft  R,  297, 
to  the  proposition  that  a  statute  shall  not  be  construed  retrospectively  so  as 
take  away  a  vested  right;  Eakin  v.  Raub,  12  Serg.  ft  R.  330,  on  the  sa 
point;  Board  of  Health  v.  Hand,  4  Whart.  217,  to  the  proposition  that  in  civil  ca 
a  repealing  act  does  not  work  retrospectively ;  Hunt  v.  Gulick,  9  N.  J.  L.  205,  he 
ing  that  the  repeal  of  a  statute  will  not  defeat  a  recovery  under  an  already  vesi 
right;  Exeter  v.  Stratham,  2  N.  H.  102,  holding  that  all  rights  imperfect 
liabilities  incomplete  and  suits  pending  if  founded  on  existing  statutes  mi 
cease  or  be  destroyed  by  a  repeal  of  those  statutes;  Duffield  v.  Smith,  3  Serg.  ft 
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590,  hoMing  that  a  l^islative  act  will  not  be  oonstrued  retrospectively  so  as 
to  take  awaj  already  vested  rights  unless  there  is  a  dear  intention  to  that  effect 
expressed  in  the  act;  Rice  v.  Wright,  46  Miss.  679,  holding  that  the  repe&l  of  a 
statute  which  confers  jurisdiction  causes  all  proceedings  pending  under  it  at  the 
thne  of  the  repeal  to  fail;  State  ex  rel.  Hudson  r.  Academy  of  Science,  13  Mo. 
App.  213,  holding  that  where  the  legislature  exonpted  a  certain  class  of  property 
fnMn  taxation  and  made  no  provision  for  the  collection  of  taxes  already  due, 
such  taxes  cannot  be  collected  after  the  exemption  is  declared;  Jones  v.  Com. 
96  Va.  661,  10  S.  E.  1005,  holding  that  every  state  may  control  the  reme- 
dies furnished  in  her  courts  and  may  at  any  time  change  the  form  of  pro- 
cedure therein  and  the  laws  in  force  at  the  time  of  trial  must  prevail;  Pacific 
Kail  8.  8.  Go.  v.  Joliffe,  2  Wall.  450,  17  L.  ed.  805  (dissenting  opinion),  on  ap- 
plicability of  prior  law  on  writ  of  error  heard  after  appeal 
Effect  of  repeal  of  penal  law. 

Cited  in  Tivey  v.  People,  8  Mich.  128;  Com.  v.  King,  1  Whart  448;  Com.  use  of 
Bdiool  Diat.  ▼.  8hopp,  1  Woodw.  Dec.  123;  Corpman  v.  Backistow,  1  Pearson  (Pa.) 
199;  Com.  V.  Honey  Brook  Coal  Co.  2  Pearson  (Pa.)  365;  Om.  v.  Brown,  20 
Pa.  Co.  Ct.  139,  7  Pa.  Dist.  R.  117;  Lewis  v.  Foster,  Smith  (N.  H.)  420;  Church 
V.  Rhodes,  6  How.  Pr.  281;  Pacific  k  A.  Teleg.  Co.  v.  Com.  3  Brewst.  (Pa.)  517; 
Abbott  V.  Com.  8  Watts,  517,  34  A.  D.  492,— holding  that  the  repeal  of  a  penal 
statute  pending  a  proceeding  under  it  puts  an  end  to  further  prosecution  under 
it  unless  there  is  a  saving  clause  in  the  repealing  act;  Velvidere  v.  Warren  R.  Co. 
34  N.  J.  L.  193,  to  the  proposition  that  the  repeal  of  a  penal  statute  puts  an  end 
to  all  prosecutions  under  it;  Hartung  v.  People,  22  N.  Y.  95,  holding  that  the 
repeal  of  a  penal  law  after  conviction  arrests  the  judgment  and  when  the  repeal 
is  after  judgment  the  judgment  is  to  be  reversed  upon  writ  of  error;  Curran  v. 
Owens,  15  W.  Va.  208,  holding  generally  that  when  an  act  is  repealed  without 
a  saving  clause  that  it  must  be  considered  except  as  to  transactions  passed  and 
ek)sed  as  if  it  had  never  existed;  Coles  v.  Madison  County,  Breese  (111.)  115,  12 
A.  D.  161 ;  Gallipot  ex  dem.  Bruner  v.  Manlove,  1  111.  156, — holding  that  the 
legislature  have  power  to  release  a  penalty  accruing  to  a  county  after  verdict 
but  before  judgment;  Butler  v.  Palmer,  1  Hill,  324;  State  v.  Mathews,  14  Mo. 
133;  Engle  v.  Shurts,  1  Mich.  150, — ^holding  that  where  a  penal  statute  is  repealed 
without  a  reservation  or  saving  clause  in  favor  of  penalties  that  had  accrued 
under  it  such  penalties  cannot  afterwards  be  recovered;  United  States  v.  Finlay, 
1  Abb.  U.  S.  364,  Fed.  Cas.  No.  15,099,  3  Pittsb.  126,  16  Pittsb.  L.  J.  N.  S. 
254,  26  Phila.  Leg.  Int.  92,  holding  that  where  a  statute  declaring  an  offense 
and  its  punishment  is  repealed  without  a  provision  saving  pending  prosecutions 
an  indictment  previously  found  but  not  tried  should  be  quashed  on  motion. 
Cited  in  note  in  94  A.  D.  218,  on  effect  of  repeal  of  criminal  statute. 
Disapproved  in  Shepherd  v.  People,  25  N.  T.  406,  24  How.  Pr.  388,  to  the  point 
that  a  statute  changing  a  penalty  was  not  retroactive.  . 

Validity  of  retrospective  laws.  I 

Cited  in  Bender  v.  Crawford,  33  Tex.  745,  7  A.  R.  270,  on  right  to  pass  retro- 
spective laws;  Re  Koch,  5  Rawle,  338,  to  same  where  it  affects  the  remedy  only 
tnd  no  rights;  Colwell's  Succession,  34  La.  Ann.  265,  holding  permissive  acts  for 
validation  of  marriages  enabled  persons  prohibited  from  marrying  to  validate 
their  manrriage  after  repeal  of  the  prohibition. 
Matter  dehors  record  on  appeal. 

Distinguished  in  Sharon  v.  Sharon,  79  Cal.  633,  22  Pac.  26,  holding  that  matter 
dehors  the  record  will  be  heard  only  where  otherwise  an  affirmance  would  result 
leaving  appellant  remediless. 
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S  AM.  DEC.  S#S,  6ITTIKGS  v.  HAUi,  1  HARR.  A  J.  14. 
Ri^ts  of  owner  of  Imnd  beld  adTcraelj. 

Cited  in  Cresap  t.  Hutson,  9  OilL  269;  Hoye  t.  Swan,  5  Md.  237— holdinj 
that  exclusive  posocaeion  by  a  wrongdoer  without  indoeure  waa  no  bar  to  eject 
ment  by  the  ri^tf ul  owner  though  never  in  actual  possession. 
Prcof  of  deed  hj  copy. 

Cited  in  Doe  ex  dem.  Longworth  v.  Close,  1  McLean,  282,  Fed.  Cas.  No.  8,48S 
on  admissibility  of  copy  of  deed  presumably  in  possession  of  party  offering. 

Cited  in  reference  notes  in  5  A.  D.  470,  on  proof  of  ancient  deeds ;  42  A.  D.  264 
on  admissibility  in  evidence  of  record  copy  of  deed  not  required  to  be  recorded 
56  A.  D.  441,  on  admissibility  of  record  copy  of  deed  not  required  to  be  recorder 
or  recorded  without  authority. 

Cited  in  notes  in  9  A.  S.  R.  304,  on  documents  admissible  under  rule  govemini 
ancient  deeds;  9  A.  S.  R.  303,  as  to  whether  possession  under  ancient  deed  ii 
essential  to  its  admissibility. 
Presomptlon  as  to  conveyance. 

Cited  in  Stevenson  v.  McReary,  12  Smedes  k  M.  9,  51  A.  D.  102,  on  presumptioi 
of  conveyance  from  lapse  of  time. 
Impeachment  of  oertiflcale  of  acknowledgment. 

Cited  in  Byer  v.  Etuyre,  2  Gill,  150,  41  A.  D.  410,  holding  that  a  false  statemeni 
in  the  certificate  of  a  justice  may  be  disproved  and  an  instrument  thus  invalidated; 
Ramsburg  v.  Campbell,  55  Md.  227,  holding  that  justice  taking  acknowledgment 
will  be  credited  rather  than  parties  who  deny  it. 

Cited  in  reference  notes  in  15  A.  D.  611,  oa  sufficiency  of  acknowledgments; 
42  A.  D.  202,  on  effect  of  defective  acknowledgments. 

Cited  in  notes  in  15  A.  D.  534,  on  defective  admowledgments;  41  A.  D.  171, 
as  to  where  acknowledgments  may  be  taken,  and  necessity  ot  location  appearing 
in  certificate. 
Parol  evidence  as  to  land  conveyed. 

Cited  in  Donahue  v.  McNulty,  24  Cal.  411,  85  A.  D.  78,  on  inadmissibility  of 
parol  evidence  to  show  that  a  deed  conveying  all  was  only  meant  to  convey  a  part 
Effect  of  recording  defective  deeds. 

Cited  in  Johns  v.  Reardon,  3  Md.  Ch.  57,  holding  that  defects  in  the  acknowl- 
edgment could  not  be  cured  by  registration. 
Conclusiveness  of  surveyor's  plat  of  lands. 

Cited  in  Hall  v.  Gittings,  2  Harr.  k  J.  112,  holding  competency  of  a  witness 
because  of  his  adjoining  holdings  was  not  open  to  objection,  his  land  not  being 
located  on  the  plat  in  the  case. 

Cited  in  note  in  22  A.  S.  R.  34,  on  evidence  to  establish  or  vary  calls  in 
surveys. 

Review  of  evidence  on  appeal. 

Cited  in  Handy  v.  State,  7  Harr.  A  J.  42,  holding  that  evidence  received  by  the 
inferior  court  without  objection  may  be  rejected  by  the  superior  court. 

2  AM.  DEO.  510,  McDONOUGH  v.  TBMPIiEMAN,  1  HARR.  A  J.   156. 
liiabllliy  on  agent's  contracts— Of  principal. 

Cited  in  reference  notes  in  6  A.  D.  161,  on  principal's  liability  on  agent's  con- 
tracts; 20  A.  D.  279,  on  method  to  be  pursued  by  agent  to  bind  principal;  29 
A.  D.  66,  as  to  when  principal  is  bound  by  sealed  contract  or  deed  of  agent 

Cited  in  note  in  6  A.  D.  155,  on  admissibility  of  parol  evidence  to  charge  one  as 
principal  where  agency  not  shown  by  writing. 
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—  Of  agent. 

Cited  in  Commerdal  Bank  t.  Waien,  45  App.  Dir.  441,  60  K.  Y.  Supp.  981, 
bokting  the  presumption  ia  that  the  agent  of  a  diecloeed  principal  did  not  intend 
to  bind  hima^f ;  Key  y.  Pamham,  6  Harr.  &  J.  418,  holding  that  where  it  appears 
that  one  of  the  coDtracting  parties  is  acting  solely  as  agent  the  agreement  oper- 
ates to  bind  the  principal  only. 

Cited  in  reference  notes  in  24  A.  D.  66,  as  to  when  agent  is  personally  bound;  11 
A  D.  30;  26  A.  D.  215,— on  persomtl  liability  of  agent  on  contracts  made  by  him; 
26  A.  D.  524,  on  personal  liability  of  agent  on  sealed  contracts ;  6  A.  D.  281,  on 
effect  of  agenf  a  signing  instrument;  7  A.  D.  704,  on  effect  of  contracts  of  agents 
in  which  agency  is  indicated  by  addition  of  descriptive  title  only;  10  A.  D.  196, 
on  contract  by  agents  of  municipal  corporations. 

Cited  in  notes  in  20  A.  D.  667,  on  execution  of  instruments  by  agent;  48  A.  S.  R. 
918,  on  personal  liability  to  third  persons  of  agent  assuming  without  authority  to 
make  contract  for  corporation;  13  A.  D.  563,  on  effect  of  corporate  agenfs  indorse- 
ment or  acceptance  of  negotiable  instrument. 
Necessity  of  seal  to  bind  oorporatlon. 

Cited  in  McKim  ▼.  Odom,  3  Bland.  Ch.  407,  on  power  of  corporation  to  bind  itself 
or  be  bound  by  acts  not  sealed. 

2  AM.  BBX3.  5 It,  KIRWAN  t.  IiATOUR,  1  HARR.  A  J.  28 1. 
Ri^t  of  purchaser  to  flxtnres. 

Cited  in  Conner  t.  Coffin,  22  N.  H.  538;  Cohen  y.  Kyler,  27  Mo.  122,— on  rule 
that  unless  there  is  a  stipulation  to  the  contrary  common  fixtures  will  pass  by  a 
deed. 

Fixtures,  what  are. 

Cited  in  Ruckman  t.  Cutwater,  28  N.  J.  L.  581,  holding  manure  lying  in  a  barn- 
yard not  a  fixture;  Coombs  t.  Jordan,  3  Bhtnd,  Ch.  284,  22  A.  D.  236,  holding  tiiat 
fixtures  are  of  the  hmd  itseU;  Dudley  t.  Hurst,  67  Md.  44,  1  A.  S.  R.  368,  8  Atl. 
901,  holding  annexation  either  actual  or  constructive  is  test  of  fixtures. 

Cited  in  reference  note  in  16  A.  D.  460,  on  what  constitutes  a  fixture. 

Cited  in  notes  in  14  A.  D.  303;  21  A.  D.  732;  5  L.ILA.  594;  6  LJt.A.  249,— 
on  what  constitute  fixtures;  84  A.  S.  R.  898,  on  effect  as  to  third  parties  of  agree- 
ment that  fixtures  may  retain  character  of  personal  property. 

—  Machinery. 

Cited  in  Walker  v.  Sherman,  20  Wend.  636,  holding  machinery  in  a  factory  not 
fastened  in  any  way  was  personalty. 
Cited  in  reference  note  in  59  A.  D.  658,  on  machinery  as  fixture. 

—  As  between  landlord  and  tenant. 

Cited  in  L.  A.  Thompson  Scenic  R.  Co.  t.  Toung,  90  Md.  278,  44  Atl.  1024,  hold- 
ing that  as  between  landlord  and  tenant  many  things  otherwise  fixtures  may  be 
remored. 

2  AM.  DRO.  ftSO,  PANCOAST  ▼.  ADDISON,  1  HARR.  A  J.  S50. 
liimttations  as  to  persons  '^beyond  seas"  or  out  of  state. 

Cited  in  Stephenson  y.  Doe,  8  Blackf.  508,  46  A.  D.  489;  Richardson  v.  Rich- 
ardson, 6  Ohio,  125,  25  A.  D.  745,— holding  that  "beyond  the  seas^  means  ''without 
the  limiU  of  the  sUte;"  Mason  y.  Union  Mills  Paper  Mfg.  Co.  81  Md.  446,  48  A. 
8.  R.  524,  29  liELA.  273,  32  Atl.  311,  holding  saying  clause  <n>eyond  the  seas" 
applied  to  foreign  as  well  as  domestic  creditors. 

Cited  in  reference  notes  in  13  A.  D.  733;  25  A.  D.  746;  46  A.  D.  496,— on 
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maming  of  term  ''beyond  was;"  33  A.  D.  124,  on  meaning  of  term  ''beyimd  sea: 
and  similar  terms  in  statute  of  limitations;  39  A.  D.  60,  in  abaence  frcmi  state  i 
exception  to  statute  of  limitations;  9  A.  S.  R.  675,  on  meaning  of  term  "residii 
without  the  state"  in  statute  of  limitations. 
General  repntation  as  to  death. 

Cited  in  note  in  8  E.  R.  C.  557,  on  presumption  from  repute  of  death  witho 
issue. 

S  AM.  DBO.  597,  GUjIj  t.  COIiE,  1  HARR.  A  J.  40S. 
ReooTery  of  mesne  profits  as  bar  to  other  acdon. 

Cited  in  Phillips  v.  Stewart,  87  Mo.  App.  486,  holding  recoveiy  of  mesne  profl 
did  not  bar  action  for  injury  to  inheritance;  Wilson  t.  Hoffman,  93  Mich.  ^ 
32  A.  8.  R.  485,  52  N.  W.  1037,  holding  trover  for  logs  not  barred  by  ejectme 
wherein  mesne  profits  might  have  been  recovered. 

Disapproved  in  Pierro  v.  St.  Paul  A  N.  P.  R.  Co.  37  Minn.  314,  34  N.  W.  2 
holding  recovery  for  use  and  occupation  in  an  action  for  possession  bars  subf 
quent  action  for  injury  to  the  estate ;  Cunningham  v.  Morris,  19  Ga.  583,  65  A. 
611,  holding  in  action  for  mesne  profits  rents  and  profits  and  also  damages  f 
trespass  may  be  recovered. 

9  AM.  DEC.  599,  SHARPS  ▼.  GIBSON,  1  HARR.  A  J.  447. 
Proof  of  title  to  lands. 

Cited  in  Jennison  v.  Haire,  29  Mich.  207,  holding  parol  incompetent. 

9  AM.  DSC.  5S0,  CHSNEY  T.  WATKINS,  1  HARR.  St  J.  597. 
Constmctlon  as  to  operatlTeness  of  deed. 

Cited  in  Horn  v.  Cartman,  1  Fla.  63,  holding  an  instrument  intended  to  opert 
as  a  deed  shall  operate  if  it  is  not  legally  impossible;  Lambert  v.  Smith,  9  Or.  IC 
holding  deed  inoperative  as  bargain  and  sale  may  operate  as  a  grant. 
Conveyance  by  feoffment. 

Cited  in  Matthews  v.  Ward,  10  Gill  A  J.  443,  on  liveiy  of  seisin  as  requisite 
feoffment,  executed  prior  to  act  for  the  enrollment  of  deeds  of  feoffment. 

Cited  in  reference  notes  in  8  A.  D.  367 ;  26  A.  S.  R.  675,— on  consideration  f 
conveyance  of  land;  41  A.  D.  714,  as  to  when  covenant  to  stand  seised  is  good  < 
a  deed;  12  A.  D.  422,  as  to  what  is  necessary  to  constitute  deed  of  bargain  ai 
sale. 
Record  of  will,  etc.  as  evidence. 

Cited  in  Randall  v.  Hodges,  3  Bland,  Ch.  477,  as  to  when  the  record  of  a  will 
admissible  to  prove  the  title  to  lands. 

Cited  in  reference  notes  in  42  A.  D.  254,  on  admissibility  in  evidence  of  reco 
copy  of  deed  not  required  to  be  recorded;  56  A.  D.  441,  on  admissibility  of  reoo 
copy  of  deed  not  required  to  be  recorded  or  recorded  without  authority. 

2  AM.  DSC.  5S4,  BROSIU8  v.  RSUTSR,  1  HARR.  A  J.  551. 
Return  to  mandamus. 

Cited  in  United  States  ex  rel.  White  v.  Bayard,  5  Mackey,  428,  holding  retui 
must  deny  with  distinctness  and  certainty  the  material  averments  of  the  petitioi 
Fisher  v.  Charleston,  17  W.  Va.  595,  holding  that  ordinary  rules  of  pleading  appl 

Cited  in  note  in  89  A.  D.  742,  on  pleadings  in  mandamus. 
Effect  of  return  to  maudamus. 

Cited  in  Harwood  v.  Marshall,  10  Md.  451,  holding  return  not  traversable  whi< 
states  facts  which  are  sufficient  to  justify  refusal  of  mandamus. 
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Cited  in  reference  notes  in  47  A.  D.  107,  on  supposition  that  facts  stated  in 
return  to  mandamuB  are  true;  51  A.  D.  734;  27  A.  D.  270, — on  right  to  traverse 
facts  stated  in  return  to  writ  of  mandamus. 
Judicial  supervision  of  rell^ons  societies. 

Cited  in  Bear  v.  Heasley,  98  Mich.  279,  24  L.R.A.  615,  57  N.  W.  270,  discussing 
jurisdiction  of  courts  over  religious  societies. 

S  AM.  DEC.  5S9,  WEST  ▼.  HUGHES,  1  HARR.  &  J.  574. 
Rights  to  rents  and  profits  of  land. 

Cited  in  Boisseau  v.  Dugger,  88  Va.  063,  14  S.  E.  760,  holding  that  a  vendee 
with  notiee  was  liable  for  the  rents  and  profits  from  the  time  of  purchase  until 
its  surrender;  Phillips  v.  Stewart,  87  Mo.  App.  486,  holding  that  defendant  may 
dispute  the  plaintiflfs  right  to  recover  damages  prior  to  the  time  of  plaintiff's 


Measure  of  mesne  profits. 

Cited  in  Tongue  v.  Nutwell,  31  Md.  302,  holding  that  the  measure  is  fixed  by 
the  amount  of  profits  proved  to  be  received;  Worthington  v.  Hiss,  70  Md.  172, 
16  Atl.  534,  17  AtL  1026,  holding  that  the  plaintiff  must  show  either  the  profits 
actually  received  or  the  annual  rental  value  of  the  land;  Bullock  v.  Wilson,  3 
Port  (Ala.)  382,  as  to  what  is  the  proper  amount  of  damages  in  action  to  try 
Utle. 

Cited  in  reference  notes  in  46  A.  S.  R.  752,  on  mesne  profits  in  ejectment; 
65  A.  D.  614,  as  to  when  and  for  what  action  for  mesne  profits  is  maintainable; 
6  A.  D.  490,  on  effect  of  judgment  in  ejectment;  38  A.  D.  754,  on  conclusiveness  of 
judgment  in  ejectment  in  action  for  mesne  profits. 

Cited  in  notes  in  17  A.  D.  110,  on  judgment  in  ejectoent  as  evidence  of  mesne 
profits;  86  A.  D.  324,  on  recovery  of  intermediate  damages  after  regaining  pos- 
session by  ejectment  or  re-entry. 

2  AM.  DEC.  54S,  AUSTIN  T.  RICHARDSON,  S  CALL   (VA.)    201. 

Charging  on  law  and  facts. 

Cited  in  Brooke  v.  Young,  3  Rand.   (Va.)   106,  sustaining  refusal  of  general 
charge  without  stating  law  applicable  to  facts. 
Pleading  notice  as  condition  precedent. 

Cited  in  James  v.  Adams,  16  W.  Va.  245,  holding  notice  must  be  alleged  where 
obligation  to  perform  is  dependent  on  some  act  to  be  done  after  knowledge. 

Cited  in  reference  note  in  75  A.  D.  173,  on  pleading  notice. 
Pleading  on  contract. 

Cit«d  in  Cosmopolitan  L.  Ins.  Co.  v.  Koegel,  104  Va.  619,  62  S.  E.  166,  holding 
s  declaration  good  in  assumpsit  even  if  bad  as  one  on  an  insurance  policy. 

S  AM.  DEC.  546,  BLANE  T.  PROUDFIT,  S  CALL   (VA.)    207. 
Agent's  power  to  bind  principal. 

Cited  in  reference  notes  in  40  A.  D.  537,  as  to  what  acts  of  special  agent  will 
bind  principal;  11  A.  S.  R.  679,  on  binding  effect  upon  principal  of  agent's  acts 
within  general  scope  of  authority;  34  A.  D.  329,  on  binding  effect  on  third  person 
of  secret  instructions  given  to  agent. 

Cited  in  notes  in  24  A.  D.  65,  as  to  when  sicts  of  agent  bind  principal ;  2  L.R.A. 
824,  on  estoppel  of  principal  to  deny  agent's  authority ;  4  L.R.A.  376,  on  power 
of  agent  with  limited  powers  to  bind  principal  when  he  exceeds  his  authority; 
88  A.  S.  R.  781,  on  duty  of  one  dealing  with  agent  to  ascertain  extent  of  his 
authority. 
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2  AM.  DEC.  550,  READ  ▼.  PAYNE,  S  OAUEi   (VA.)   225. 
Admisslbllitj  of  testator's  deolmrations. 

Cited  in  notes  in  50  A.  8.  R.  282,  on  admissibilitj  of  declaration  of  testator  to 
explain  will;  107  A.  S.  R.  473,  on  admission  of  testator's  declarations  to  aid  in 
construction  of  will. 
Resldaanr  bequest  as  inclndinc  remainders  In  personalty. 

Cited  in  Manning  ▼.  Lister,  65  N.  J.  Eq.  106,  55  Atl.  1043,  holding  that  the 
remainder  interest  in  money  bequeathed  to  testator's  wife  for  life  passes  under 
clause  giving  her  the  residue  of  his  estate;  Stout  v.  Stout,  44  N.  J.  Eq.  479,  15 
Atl.  843,  holding  that  where  testator  gave  income  for  life  to  his  wife  and  prorided 
that  upon  her  death  principal  should  form  part  of  his  estate,  it  was  included  in 
the  residue. 

Cited  in  reference  notes  in  2  A.  D.  583 ;  10  A.  D.  382,— on  construction  of  resid- 
uary clause. 

2  AM.  DEO.  552,  ROSS  T.  OVERTON,  S  OAJUD  (VA.)  SOf ,  Reaffirmed  on 

later  Appeal  in  2  Hen.  St  M.  (Va.)  408. 
Duty  of  tenant  as  to  repair  or  rebuilding. 

Cited  in  reference  notes  in  72  A.  D.  148,  on  covenant  to  repair  being  equivalent 
to  covenant  to  rebuild;  124  A.  S.  R.  708,  on  meaning  of  word  ''repair"  as  dis- 
tinguished from  or  synonymous  with  the  word  "rebuild"  or  ''reconstruct." 

Cited  in  notes  in  95  A.  D.  121,  on  tenant's  covenants  to  repair;  64  UELA.  658, 
on  tenant's  duty  to  leave  premises  in  good  condition  under  express  covenants  as 
to  fire  or  unavoidable  accident. 

Distinguished  in  Miller  v.  Morris,  55  Tex.  412,  40  A.  R.  814,  holding  lessee 
covenanting  to  return  property  in  as  good  condition  as  when  delivered  to  him  is 
not  bound  to  rebuild  property  destroyed  by  fire  without  his  negligence;  Van- 
Wormer  v.  Crane,  51  Mich.  363,  47  A.  R.  582,  16  N.  W.  686,  holding  lessee  not 
boimd  to  replace  building  destroyed  by  fire,  without  his  fault,  where  lease  ex- 
cepted damages  by  elements ;  Maggort  v.  Hansbarger,  8  Leigh,  532,  same  where  cov- 
enant was  to  return  property  with  all  its  appurtenances. 
liiabillty  for  rent  of  destroyed  property. 

Cited  in  Arbens  v.  Exley,  52  W.  Va.  476,  61  L^A.  057,  44  S.  E.  140,  holding 
tenant  of  land  must  pay  rent  for  term,  though  building  is  destroyed  by  fire  without 
his  fault;  Scott  v.  Scott,  18  Qratt  150,  holding  lessee  of  plantation  not  entitled  to 
any  abatement  of  rent  because  of  loss  of  slaves  by  emancipation,  where  there  is 
an  express  covenant  to  pay  rent. 

Cited  in  notes  in  22  L.RJL.  614,  on  continuance  of  rent  for  building  after  its 
destruction;   1  E.  R.  C.  350,  on  destruction  of  building  as  complete  failure  of 
consideration  for  contract  to  rent,  requiring  assumpsit  for  part  performed. 
Accident  as  ground  for  relief  from  absolute  agreement. 

Cited  in  Cram  v.  Munro,  1  Edw.  Ch.  123,  holding  tenant  not  entitled  to  relief 
in  equity  upon  rule  of  accident  where  he  covenanted  to  pay  all  assessments  upon 
property  during  term  if  he  pays  assessment  already  paid  by  landlord  before  lease 
but  returned  to  latter  because  of  defect  in  the  assessment;  Meriwether  v.  Lowndes 
County,  80  Ala.  362,  7  So.  198,  holding  bond  given  by  builder  of  public  bridge 
conditioned  that  it  shall  be  kept  in  good  repair  for  certain  period  binds  him  to 
rebuild  bridge  if  washed  away  by  flood  during  that  period. 

Cited  in  reference  note  in  69  A.  S.  R.  545,  on  termination  of  contract  bj  de- 
struction of  subject-matter. 

Cited  in  note  in  31  A.  D.  140,  on  effect  of  inevitable  accident  not  stipulated 
against,  to  excuse  nonperformance  of  contract. 
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Diitiqguislied  In  Clmric  v.  FranklSn,  7  Lei^,  1,  holding  that  where  plaintiff 
dOM  carpenter  work  on  defendant's  hooee  which  is  destroyed  hy  tempest  befor* 
eompletion,  plaintiff  is  entitled  to  compensation  for  work  actually  done. 
ConclnsiTeneas  of  award  of  arMtrators. 

Cited  in  Boford  ▼.  Pollock,  25  Gratt.  78,  holding  that  if  on  any  fair  presump- 
tion an  award  may  be  brought  within  the  terms  of  the  submission,  it  shall  be 
rastained. 

Cited  in  reference  notes  in  56  A.  D.  317,  as  to  when  awards  set  aside  for  mis- 
take; 76  A.  D.  145,  on  setting  aside  of  award  for  arbitrators'  mistake  of 
law;  14  A.  D.  261,  on  refusal  to  set  aside  award  for  mistake  of  law  in  doubtful 
esse;  37  A.  D.  607,  on  equitable  impeachment  of  award  of  arbitrators;  29  A.  D. 
277,  to  point  that  arbitrators  are  not  bound  by  positive  rules  of  law. 
Kew  trial  on  weight  of  evidence. 

Referred  to  as  leading  case  in  Slaughter  v.  Tutt,  12  Leigh,  147,  holding  rule 
gnuting  new  trial  where  verdict  is  contrary  to  evidence,  inapplicable  where  facts 
and  not  evidenoe  are  certified  up. 

Cited  in  Callaghan  v.  Kippers,  7  Leigh,  608;  Vaiden  v.  Com.  12  Qratt.  717; 
KimbaU  t.  Friend,  95  Va.  125,  27  S.  E.  901;  Muse  v.  Stem,  82  Va.  83,  3  A.  S. 
S.  77;  Read  v.  Com.  22  Qratt.  924;  Brown  v.  Handley,  7  Leigh,  119;  Kelton  v. 
Bevins,  Cooke  (Tenn.)  90,  5  A.  D.  670;  Brugh  v.  I^ianks,  5  Leifi^,  598,— holding 
new  trial  on  the  ground  that  verdict  is  contrary  to  the  evidenoe  should  be  grant- 
ed only  in  case  of  plain  deviation  from  justice;  Mays  v.  Callison,  6  Leigh,  230, 
holding  new  trial  ought  not  to  be  granted  in  a  doubtful  case,  merely  because 
judge  would  have  found  a  different  verdict;  Taliaferro  v.  Franklin,  1  Gratt.  332, 
liolding  court  not  bound  to  certify  facts  proved,  on  refusing  new  trial,  where 
the  ease  depends  upon  credibility  of  witnesses,  or  evidence  is  conflicting. 

Cited  in  reference  notes  in  39  A.  D.  592 ;  76  A.  D.  65,— on  new  trial  on  ground 
of  verdict  being  against  the  evidence. 

Cited  in  note  in  23  A.  D.  336,  on  grant  of  new  trial  because  verdict  is  against 
eridenee. 
Effect  of  Tarlance. 

Cited  in  reference  notes  in  33  A.  D.  377,  as  to  when  variance  between  bond 
or  record  declared  upon  and  that  given  in  evidence  is  fatal;  51  A.  D.  50,  as  to 
when  variance  between  writing  declared  on  and  that  offered  in  evidence  ma- 
terial 

Cited  in  note  in  62  A.  D.  118,  as  to  when  variance  between  allegation  and 
proof  is  material. 
Effecl  of  blank  dato  In  bond. 

Cited  in  Keen  v.  Monroe,  75  Va.  424,  on  question  whether  filling  blank  with 
date'  of  the  bond  without  knowledge  of  obligor  will  invalidate  it. 

S  AM.  DEC.  556,  YOUNG  v.  GRBOORIE,  S  OALIj  (VA.)  446. 
necessity  and  mode  of  alleging  want  of  probable  cause  for  malicious 
prosecution. 
Cited  in  Porter  v.  Hade,  50  W.  Va.  581,  40  S.  E.  459,  holding  it  absolutely 
necessary  to  allege  and  prove  want  of  probable  cause;  Kirtley  v.  Deck,  2  Munf. 
10,  5  A.  D.  445,  holding  an  averment  that  prosecution  was  false  and  malicious 
not  sufficient;  Mitchell  v.  Silver  Lake  Lodge,  29  Or.  294,  45  Pac  708,  holding  in 
an  action  for  unlawful  attachment,  that  complainant  must  allege  that  it  was 
sued  out  maliciously  and  without  probable  cause;  Marshall  v.  Bussard,  Gilmer 
(Va.)  9,  holding  declaration  in  case,  for  suing  out  foreign  attachment,  must  aver 
both  malice  and  want  of  probable  cause;  Burkhart  v.  Jennings,  2  W.  Va  242, 
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holding  words  ''wrongfully  and  injuriously,  without  good  cause"  not  equivalent 
to  words  ''maliciously  and  without  probable  cause*'  and  therefore  not  sufficient. 

Cited  in  reference  notes  in  24  A.  D.  683,  on  necessity  of  alleging  want  of 
probable  cause;  2  A.  D.  660,  on  necessity  that  declaration  in  malicious  prosecu- 
tion alleges  want  of  probable  cause. 

Cited  in  notes  in  81  A.  D.  479,  on  pleading  in  action  for  malicious  attachment; 
4  L.R.A.  258,  on  malice  as  element  of  malicious  prosecution. 

Disapproved  in  Bregman  v.  Kress,  83  App.  Div.  1,  81  N.  Y.  Supp.  1072,  holding 
allegation  "without  just  cause  or  provocation,*'  good  plea  that  prosecution  was 
begun  without  probable  cause. 
Necessity  of  pleading  termination. 

Distinguished  in  Moore  v.  Rolin,  89  Va.  107,   16  L.R.A.  625,   16  S.  E.   520, 
holding  declaration  for  libel  by  filing  mechanics'  lien  need  not  aver  that  lien  has 
been  ended  in  favor  of  plaintiff. 
Alder  of  pleadings  by  verdict. 

Cited  in  Maddox  v.  McGinnis,  7  T.  B.  Mon.  370,  upholding  rule  tliat  in  ma- 
licious prosecution  want  of  averment  that  prosecution  was  without  any  probable 
cause  is  not  cured  by  verdict;  Spengler  v.  Davy,  15  Gratt.  381,  holding  allega- 
tion that  attachment  was  sued  out  "wrongfully  and  without  good  cause*'  was 
irregular,  yet  under  the  statute  was  cured  by  verdict;  HoUiday  v.  Myers,  11  W. 
Va.  276,  holding  certain  defects  in  declaration  cured  by  verdict  by  virtue  of 
statute. 

Technical  words  In  pleading. 

Cited  in  Farmer's  Bank  v.  Clarke,  4  Leigh,  603,  on  necessity  of  technical  pre- 
cision in  pleading. 
Evidence  of  foreign  proceedings. 

Cited  in  Hadfield  v.  Jameson,  2  Munf.  53,  admitting  attested  copies  of  pro- 
ceedings by  which  a  ship  was  confiscated  by  foreign  government  no  longer  ex- 
isting. 

2  AM.  DEC.  560,  COM.  ▼.  POSBY,  4  CAJUD  (VA.)   lOt. 
What  constitutes  arson. 

Cited  in  note  in  81  A.  D.  72,  as  to  what  constitutes  arson. 
«What  is  a  **honse." 

Cited  in  Smith  v.  SUte,  23  Tex.  App.  357,  50  A.  R.  773,  5  S.  W.  219,  holding 
it  arson  if  a  prisoner  sets  fire  to  a  jail  in  order  to  escape;  United  States  v. 
Cardish,  145  Fed.  242,  holding  that  a  school  building,  part  of  which  is  used  as  a 
habitation,  with  interior  communication  between  the  parts  is  a  dwelling  house. 

Cited  in  reference  notes  in  22  A.  D.  144;  76  A.  D.  606;  52  A.  D.  338,~on  mean- 
ing of  word  ''house"  in  arson  cases. 

Cited  in  note  in  71  A.  S.  R.  267,  268,  on  meaning  of  ''house"  within  statutes 
as  to  arson. 
Changing  construction  of  statute. 

Cited  in  reference  notes  in  26  A.  D.  381,  on  refusal  to  change  the  long-acqui- 
esced-in  construction  of  statute;  49  A.  D.  232,  on  adoption  by  courts  of  con- 
struction of  statute  long  acted  upon  by  people;  34  A.  D.  121,  on  construction  of 
doubtful  or  ambiguous  statutes. 

Cited  in  note  in  46  A  D.  461,  as  to  when  construction  of  statute  should  not 
be  disturbed. 
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2  AM.  DSC.  564,  WHITE  t.  JONES,  4  CAIiL  (VA.)  25S. 
Concurrent  Jurisdiction  of  equity  In  fraud. 

Cited  in  Trippe  ▼.  Ward,  2  Ga.  304,  holding  that  in  all  cases  of  fraud  (with  the 
exception  of  fraud  in  obtaining  a  will),  equity  and  law  have  concurrent  juris- 
diction; Planters  A  M.  Bank  v.  Walker,  7  Ala.  920,  as  an  instance  of  concurrent 
jurisdiction  in  cases  of  fraud. 

Cited  in  reference  note  in  30  A.  D.  535,  on  concurrent  jurisdiction  of  law  and 
equity  in  cases  of  fraud. 
Attack  on  patent  or  grant. 

Cited  in  reference  notes  in  8  A.  D.  740,  on  impeachment  of  patent  for  land; 

3  A.  D.  005,  on  evidence  impeaching  patent  in  ejectment;  3  A.  D.  750,  on  evi- 
dence impeaching  grant  in  ejectment;  3  A.  D.  087,  on  evidence  impeaching  grant 
from  state;  43  A.  S.  R.  180,  on  collateral  attack  on  patent  to  public  land;  9 
A.  D.  787,  on  collateral  attack  on  grant. 

Cited  in  note  in  4  A.  D.  549,  on  validity  of  patent. 
—For  fraud. 

Cited  in  reference  notes  in  34  A.  D.  108,  on  effect  of  fraud  in  patent;  0  A.  D. 
314,  on  validity  of  patent  fraudulently  issued;  7  A.  D.  280,  on  impeachment  of 
patent  for  fraud;  30  A.  D.  535,  on  evidence  of  fraud  to  avoid  patent  or  other 
public  grants. 

Cited  in  note  in  55  A.  D.  412,  as  to  when  deed  can  be  avoided  at  law  for 
fraud. 
I.OSS  of  right  to  appeal  by  complying  wltb  Judgment. 

Cited  in  notes  in  13  A.  D.  550,  on  compliance  with  equitable  decree  as  preclud- 
ing appeal;  45  A.  S.  R.  273,  on  judgment  defendant's  right  to  appeal  after  satis- 
faction of  judgment. 

2  AM.  DEC.  570,  HOOE  ¥.  BtlARQUESS,  4  CALIi  (VA.)   416. 
When  Issue  In  chanc^ery  directed. 

Cited  in  reference  notes  in  34  A.  D.  354,  on  power,  duty,  and  discretion  of  court 
of  chancery  as  to  awarding  issue;  05  A.  D.  789,  on  cautious  exercise  of  discre- 
tion of  chancery  to  order  issue  to  be  tried  by  jury. 

Cited  in  note  in  51  A.  D.  299,  on  order  directing  issue  out  of  chancery  being 
discretionary. 
Fraud  as  question  of  law. 

Cited  in  Hulings  v.  Hulings  Lumber  Co.  38  W.  Va.  351,  18  S.  E.  020,  to  the 
effect  that  whatever  the  evidentiary  facts  may  be,  whether  they  make  out  a  case 
of  fraud  is  a  question  of  law. 

2  AM.  DEC.  574,  HOBfE  ▼.  RICHARDS,  4  CAIili  (VA.)  441. 
Ownership  of  bed  of  stream. 

Cited  in  Com.  v.  Gamer,  3  Gratt.  055,  on  public  ownership  of  navigable  rivers 
and  private  riparian  ownership  of  non-navigable  ones;  Willow  River  Club  v. 
Wade,  100  Wis.  80,  42  L.R.A.  305,  70  N.  W.  273,  on  extent  of  public  ownership 
in  navigable  streams;  Norfolk  City  v.  Cooke,  27  Gratt.  430,  holding  that  a 
patent  for  land  constituting  a  part  of  the  bed  of  a  navigable  river  conveys 
DO  title  to  it;  The  Magnolia  v.  Marshall,  39  Wis.  109,  holding  purchasers 
of  land  on  Mississippi  river  take  title  of  soil  to  middle  of  stream  subject  to  right 
of  public  to  navigate;  Barre  v.  Fleming,  29  W.  Va.  314,  1  S.  E.  731,  holding 
that  when  land  on  Ohio  river  is  conveyed  by  warranty  deed  to  the  low-water 
mark,  the  warranty  is  not  broken  because  public  owns  easement  therein. 


Digitized  by 


Google 


t  AM.  DEO.]  NOTES  ON  AMERICAN  DECISIONS.  222 

Cit«d  in  reference  notes  in  SO  A.  D.  2M;  72  A.  D.  86Sr-<Mi  waler  eounes 
M  boundariee;  39  A.  D.  9ST,  on  grant  of  land  covered  1^  water;  20  A.  D.  503, 
on  non'iiaTigable  waters  as  bonndaries;  S6  A.  D.  640,  on  grantee  of  land  bounded 
bj  Don-nayigable  stream  taking  to  thread  of  stream;  6  A.  D.  252,  as  to  public 
proprietorships  in  narigable  waters  below  high-water  mark;  87  A.  D.  68,  oa 
public  rights  in  naTigable  streams;  68  A.  D.  64,  on  ownership  or  property  in  water 
course;  28  A.  D.  281,  on  dirision  between  opposite  owners  of  island  forming  in 
non-navigable  rivers;  20  A.  D.  630,  on  nature  of  non-navigable  rivers. 

Cited  in  notes  in  10  L JLA.  208,  on  boundaries  of  grant  bordering  on  stream ; 
10  A.  S.  R.  229,  on  rights  of  landowners  in  navigable  waters  fronting  their 
lands  and  in  the  lands  thereunder;  42  luRJL  172,  on  title  to  land  under  non- 
navigable  streams;  21  A.  D.  711,  on  right  of  ownership  of  land  under  water; 
63  A.  S.  R.  207,  on  alienation  of  land  covered  by  navigable  waters;  42  LJLA. 
320,  on  holding  waters  navigable  or  non-navigable  on  the  facts. 
« Wharf  or  nfitndnm  rl|^ts. 

Cited  in  Ravenswood  t.  Fleming,  22  W.  Va.  62,  40  A.  R.  486,  holding  legisla- 
ture may  forbid  owner  of  land  on  bank  of  navigable  nontidal  river  to  build  wharf 
between  high  and  low-water  marks,  without  e<msent  of  city  or  town  council. 

Distinguished  in  Petersburg  v.  Applegarth,  28  Gratt.  821,  20  A.  R.  367,  holding 
that  owner  of  wharf  must  exercise  ordinary  care  and  diligence  in  keeping  ad- 
jacent water  in  which  vessels  lie  free  from  c^tructions,  and  is  liable  for  damage 
done  vessel  by  neglect  of  such  duty. 
Foe  ownership  of  highways. 

Cited  in  Western  U.  Teleg.  Co.  v.  WUliams,  80  Va.  090,  10  A.  8.  R.  008,  8 
L.RJL  420,  11  S.  E.  100,  holding  that  condemnation  of  land  for  public  highway 
gives  only  right  of  passage  over  it;  Hodges  v.  Seaboard  it  R.  R.  Co.  88  Va. 
063,  14  S.  E.  380,  on  fee  ownership  in  abutting  owners  on  a  street;  Uhl  t. 
C^io  River  R.  Co.  61  W.  Va.  100,  41  S.  E.  340,  holding  that  words  ''right  of 
way^  in  grant  to  raUroad  company,  taken  alone,  mean  an  easement  only,  and  do 
not  convey  fee;  Mershon  v.  Fidelity  Ins.  Trust  k  S.  D.  Co.  208  Fa.  202,  57  AtL 
509,  12  Pa.  Dist.  R.  686,  29  Pa.  Co.  Ct.  177,  on  nature  of  right  of  easement. 

2  AM.  DEC.  580,  MAYO  T.  CARRINGTON,  4  CALL  (VA.)  472. 
Construction  of  will. 

Cited  in  reference  notes  in  29  A.  D.  023,  on  what  words  in  will  carry  a  fee ;  17 
A.  D.  702,  on  passing  of  fee  without  words  of  Inheritance  or  perpetuity  in  devise. 

Cited  in  note  in  14  A.  D.  570,  on  construction  of  words  "property"  and  "estate" 
in  will. 

2  AM.  DEC.  588,  PENDIiBTON  T.  STEWART,  5  CALL  (VA.)   1. 

Relief  for  deficiency  in  quantity  of  lands  sold  "more  or  less^*  or  In  gross. 

Cited  in  Reed  v.  Patterson,  7  W.  Va.  203;  Graham  v.  Larmer,  87  Va.  222, 
12  8.  £.  389;  Allen  v.  Shriver,  81  Va.  174,— holding  that  when  the  real  contract 
is  to  sell  a  tract  of  land  for  so  many  acres  as  it  may  contain,  more  or  less,  the 
purchaser  takes  tract  at  risk  of  gain  or  loss,  by  deficiency  or  excess;  Hull  v. 
Cunningham,  1  Munf.  330,  holding  that  one  who  buys  tract  of  land  as  containing 
90  many  acres,  more  or  less  and  agrees  to  take  the  risk  as  to  boundaries  or  quan- 
tity is  not  entitled  to  equitable  relief,  for  loss  relating  to  risk;  Perkins  v.  Win- 
ter, 7  Ala.  856,  holding  that  where  lands^4ire  sold  by  the  government  quarter 
section,  at  so  much  an  acre,  the  purchaser  cannot  claim  a  deduction  for  deficiency 
in  quantity  of  land;  Caldwell  v.  Craig,  21  Qratt.  132,  holding  that  where  sale 
was  in  gross,  vendee  is  not  entitled  to  any  abatement,  though  the  tract  contained 
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tat  800  aeres  the  contract  reciting  "tract  tuppoeed  to  contain  1000  acres  more 
or  lefls;"  Crialip  ▼.  Cain,  10  W.  Va.  438,  holding  relief  grantable  for  deficient 
m  eaae  of  fraud  or  gross  mistake;  Newman  t.  Kay,  57  W.  Va.  08,  08  L.RJL 
908,  40  8.  £.  926,  holding  it  grantable  for  fraud  only. 

Cited  in  reference  notes  in  37  A.  D.  562,  on  effect  of  use  in  deed  of  words  "more 
or  less;"  2  A.  D.  592,  as  to  when  misrepresentation  r^arding  quantity  of  land 
is  actionable. 

Cited  in  note  in  37  A.  D.  390,  on  grantee's  right  to  equitable  relief  for  deficiency 
in  quantity  of  land. 

Distinguished  in  Blessing  ▼.  Beatty,  1  Bob.  (Va.)  287,  holding  that  where  by 
mistake  a  conTcyance  embraces  some  lands  not  intended  by  the  deed  and  omits 
BOOM  comprised  in  it,  equity  will  correct  the  mistake  by  direcUng  eonyeyance 
teeoiding  to  the  deed. 

S  AM.  DEX?.  590,  BEDFORD  ▼.  HICKMAN,  5  CAUL  (VA.)  280. 
Liability  for  trumd  in  sale  of  Und. 

(Sted  in  Bryant  v.  Boothe,  30  Ala.  311,  68  A.  D.  117,  holding  vendor  guilty 
of  f^mnd  if  he  conceals  defect  in  title  to  land,  which  does  not  appear  on  face  of 
title  deeds,  and  Tendee  may  either  bring  an  action  on  the  case,  or  file  bill  in 
equity. 
^Frsndnleiit  statement  of  ^piantity  of  land  sold  In  gross. 

C^ted  in  CrisHp  t.  Cain,  19  W.  Va.  438,  holding  in  absence  of  fraud  neither 
abatement  for  deficiency  nor  increase  of  price  for  surplus  was  recoverable. 

Cited  in  reference  note  in  73  A.  S.  R.  637,  on  rights  of  purchaser  where  vendor 
misrepresents  quantity  of  land. 
Sale  of  land  in  gross  or  by  mere. 

Cited  in  Bepue  v.  Sergent,  21  W.  Va.  326,  holding  sale  for  specific  price  is 
in  gross  though  price  be  an  exact  multiple  of  acres  contained  in  tract  and 


a  AM.  DSC.  592,  BRAXTON  v.  OOIiEMAN,  5  CALL  (VA.)   488. 
Dower  rights  In  land. 

Cited  in  reference  notes  in  4  A.  D.  408;  68  A.  D.  618,— on  dower  rights  in  im- 
provements. 

Cited  in  notes  in  39  A.  S.  R.  37,  on  assignment  of  dower  out  of  lands  which 
husband  had  alienated;  18  L.R.A.  425,  426,  on  effect  of  depreciation  in  value  of 
land  on  widow's  dower  ri^t  therein. 

1  AM.  DEC.  598,  BNGIiE  v.  BtrRNS,  5  CAIX  (VA.)  46S. 
Fraud  as  estoppel  to  claim  title  to  land. 

Cited  in  Floyd  v.  Jones,  19  W.  Va.  359,  on  proposition  that  if  one  knowing  of 
his  title  encourages  or  does  not  forbid  the  purchase  by  an  innocent  party,  he  shall 
be  bound  by  it;  Bennett  v.  Harper,  36  W.  Va.  546,  15  S.  E.  143,  holding  party 
obtaining  property  intended  for  another  by  fraudulently  preventing  devise,  a 
trustee  for  the  person  defrauded  to  extent  of  interest  intended. 

(^ted  in  reference  notes  in  60  A.  D.  749,  on  estoppel  in  pais;  24  A.  D.  498,  on 
estoppel  by  conduct;  35  A.  D.  493,  as  to  when  owner  of  property  Is  estopped  to  set 
up  bis  title;  9  A.  D.  593,  on  estoppel  by  failure  to  disclose  title;  24  A.  D.  255, 
on  estoppel  by  standiig  by  and  seeing  another  purchase  land  or  make  improve- 
ments; 40  A.  D.  165,  on  concealment  of  title  as  estoppel;  56  A.  D.  362,  on  es- 
toppel of  owner  of  land  to  assert  title  where  he  acquiesces  in  or  invites  its  dis- 
position to  another. 
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Cited  in  notes  in  16  A.  D.  166,  on  estoppel  by  permitting  one*8  property  to 
be  sold  as  that  of  another  person;  21  A.  D.  410,  on  fraudulent  concealment  of 
title;  12  £.  R.  C.  316,  on  failure  to  assert  claim  as  fraudulent;  67  A.  R.  430,  on 
estoppel  by  omission  to  speak. 

9  AM.  DEC.  606,  BRANDER  ▼.  JUSTICES,  5  OAIX  (VA.)   548. 
Mandamus  to  compel  public  ofHcers  to  act. 

Cited  in  State  ex  rel.  Winterburg  v,  Demaree,  80  Ind.  519,  holding  mandamus 
will  lie  to  compel  county  commissioners  to  repair  county  bridges  where  such 
duty  is  imposed  by  law;  Ex  parte  Morris,  11  Qratt.  292,  holding  that  if  in  proper 
case  an  appeal  is  duly  applied  for  and  refused,  mandamus  will  issue  from  review- 
ing court. 

Cited  in  reference  notes  in  6  A.  D.  589,  on  right  to  mandamus;  47  A.  D.  107, 
on  mandamus  to  compel  performance  of  public  duty. 

Cited  in  notes  in  89  A.  D.  733,  on  mandamus  against  public  officers;  19  A.  D. 
508,  as  to  when  mandamus  will  be  granted. 

Distinguished  in  Ex  parte  Yeager,  11  Gratt.  655,  holding  that  where  statute 
vests  in  a  court  a  discretion  to  grant  or  refuse  a  license,  the  judgment  and  discre- 
tion cannot  be  coerced  by  mandamus. 
Evidence  as  to  public  character  of  road. 

Cited  in  Com.  v.  Kelly,  8  Qratt.  632;  Boyd  v.  Woolwine,  40  W.  Va.  282,  21 
S.  E.  1020, — ^holding  road  presumably  public  if  owner  of  land  permitted  it  to  be 
used  after  notice  by  authorities  that  road  was  public. 

2  AM.  DEC.  612,  COBHAM  v.  ADMINISTRATORS,  S  N.  C.  (2  UATW.)  6. 
Suspension  of  limitations. 

Cited  in  Copeland  v.  Collins,  122  N.  C.  619,  30  S.  E.  316,  on  limitations  once 
begun  as  continuing  to  run  regardless  of  change  of  parties. 

Cited  in  reference  notes  in  12  A.  D.  173,  on  what  acknowledgments  and  promises 
are  sufficient  to  remove  bar  of  statute  of  limitations;  18  A.  D.  99,  on  promise  or 
acknowledgment  by  executor  to  take  case  out  of  operation  of  statute  of  limita- 
tions; 3  A.  D.  612,  on  promise  by  administrator  as  bar  to  limitations. 

Cited  in  notes  in  12  A.  D.  659,  661,  on  executor's  power  to  revive  debt;  29  A.  D. 
42,  on  new  promise  of  acknowledgment  by  administrator  to  take  case  out  of  stat- 
ute of  limitations;  52  A.  S.  R.  123,  on  liability  of  decedent's  estate  for  outlawed 
debts  acknowledged  by  administrator  or  executor;  102  A.  S.  R.  771,  on  acts  or 
writings  showing  acknowledgment  or  new  promise  to  pay  sufficient  to  suspend 
running  or  remove  bar  of  limitations. 

2  AM.  DEC.  614,  BliACKLEDGE  v.  SIMPSON,  S  N.  C.   (2  HATW.)    80. 
Sufficiency  of  award. 

Cited  in  reference  notes  in  37  A.  D.  687,  on  sufficiency  of  award  of  arbitrators; 
42  A.  S.  R.  208,  on  necessity  of  findings  in  arbitration. 

Cited  in  note  in  3  E.  R.  C.  429,  on  necessity  that  award  in  arbitration  embrace 
all  matters  submitted. 
Impeachment  of  award. 

Cited  in  reference  notes  in  56  A.  D.  317,  as  to  when  awards  set  aside  for  mia* 
take;  29  A.  D.  277,  on  vacation  of  award  for  error  or  mistake  of  law  appearing 
on  its  face;  56  A.  D.  317,  as  to  when  award  set  aside  for  causes  other  than  mis- 
take; 2  A.  D.  661,  as  to  when  arbitrator's  award  is  impeachable;  42  A.  S.  It 
208,  on  impeaching  awards;  37  A.  D.  607>  on  equitable  impeachment  of  award 
of  arbitrators. 

Cited  in  note  in  14  A.  D.  754,  on  causes  for  which  an  award  may  be  impeached. 
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S  AM.  DEC.  •!«,  STATS  v.  MOODY,  S  N.  C.  (9  UAYW.)  81. 
AdmlssibtlUy  of  declarations  by  persons  since  dead. 

Cited  in  State  v.  Blackburn,  80  N.  C.  474,  holding  admissible  declaration  made 
jntt  before  death  that  declarant  was  going  to  die  from  effects  of  wound  and  tell- 
ing how  it  was  inflicted  by  prisoner. 

Cited  in  reference  notes  in  24  A.  D.  703;  27  A.  D.  417;  33  A.  D.  147;  35 
A.  D.  72;  42  A.  S.  R.  833, — on  admissibility  of  dying  declarations. 

Cited  in  note  in  56  L.R.A.  399,  on  effect  of  abandonment  of  hope  of  recovery 
or  renewed  hope  on  admissibility  of  dying  declarations. 

Distinguished  in  State  v.  McO^lenis,  24  Mo.  402,  69  A.  D.  435,  holding  deposi- 
tion taken  upon  preliminary  examination  before  committing  magistrate  in  pres- 
ence of  accused,  may  be  received  in  evidence  on  the  trial  upon  proof  of  death  of 
witaees. 

SAM.  DBC.  617,  PONS  T.  KELLY,  S  N.  O.   (9  HAYW.)   45. 
Kecesslty  of  presentment  and  notice. 

Cited  in  reference  notes  in  2  A.  D.  619,  on  necessity  of  notice  of  nonacoeptance 
of  bill;  43  A.  D.  170,  on  necessity  for  presentment  of  draft  for  acceptance;  43 
A  D.  248,  on  insolvency  of  maker  of  note  as  affecting  necessity  for  notice  to  in- 
doner. 

Cited  in  note  in  12  A.  D.  375,  on  necessity  for  notice  of  dishonor  where  drawee 
bu  accepted  bilL 
•Eicose  for  fatlnre  to  give  notice. 

Cited  in  Buck  v.  Cotton,  2  Conn.  126,  7  A.  D.  251,  holding  aoconunodation  in- 
doner  of  promissory  note  made  by  person  he  knew  to  be  insolvent  is  entitled  to 
notice  of  nonpayment. 

Cited  in  reference  note  in  46  A.  D.  778,  as  to  when  notice  of  dishonor  of  bill  is 
aeaied. 
Snflciency  of  demand  and  notice. 

Cited  in  reference  notes  in  28  A.  D.  255,  on  requisites  as  to  presentment  of  ne- 
gotiable instruments;  22  A.  D.  167,  on  sufficiency  of  demand  on  note  payable 
h  ^edfic  articles;  38  A.  D.  339,  on  requisites  of  notice  to  indorser. 

t  AM.  DEC.  •90,  FREEIiAND  v.  EDWARDS,  t  N.  C.   (9  HAYW.)   4t. 
Aocroal  of  demand  obligations. 

Cited  in  Caldwell  v.  Rodman,  50  N.  C.  (5  .Tones,  L.)  139,  holding  promissory 
note,  payable  on  demand  due  immediately  and  statute  of  limitations  runs  from 
date. 

When  Interest  accmes. 

Cited  in  reference  note  in  26  A.  D.  620,  on  interest  depending  on  demand. 

Cited  in  notes  in  4  A.  D.  384,  as  to  when  interest  accrues;  51  A.  D.  277,  on 
Allowance  of  interest;  6  A.  D.  189,  on  recovery  of  interest  upon  special  oontract 

t  AM.  DEO.  •<!,  STATE  v.  PUGH,  S  N.  O.  {%  HAYW.)   55. 
Convleilon  of  one  of  sereral  rioCers. 

Cited  in  reference  notes  in  94  A.  D.  138;  35  A.  D.  733,— on  liability  of  pun* 
Mbment  of  one  of  several  rioters  convicted  though  others  afterwards  acquitted. 

t  AM.  DEC.  •»,  NORTH  t.  MAIiliETT,  S  N.  O.   (S  HAYW.)    151. 
Application  of  payments. 

Cited  in  reference  note  in  44  A.  D.  144,  as  to  when  giving  of  note  operates  as 
ptjBient  of  pre-existing  dd>t. 
Am.  Dec  Vol  I.— 15. 
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Cited  in  notct  in  14  A.  D.  695,  on  application  of  payments;  50  A.  D.  288,  on 
application  of  paymoiti  to  interest. 
SnAdenoj  of  tender. 

Cited  in  notes  in  46  A.  D.  150,  on  necessity  that  valid  tender  be  unconditional ; 
77  A.  D.  470,  on  general  requisites  of  good  tender  and  effect  thereof. 

2  AM.  DEC.  622,  MURPHY  ▼.  GVION,  8  N.  C.  (  2  HAYW.)    162. 
AcUon  for  mesne  profits. 

Cited  in  reference  notes  in  65  A.  D.  614,  as  to  when  and  for  what  action  for 
mesne  profits  is  maintainable;  38  A.  D.  754,  on  right  of  action  for  mesne  profits 
after  recovery  in  ejectment. 
When  new  trial  granted. 

Cited  in  reference  note  in  24  A.  D.  319,  as  to  when  new  trial  may  be  granted. 
Rlgbt  to  amend  pleadings. 

Cited  in  Stewart  ▼.  Bennett,  1  Fla.  487,  holding  that  pleadings  may  be  amended 
by  leave  of  court  after  new  trial. 

2  AM.  DEC.    624,  EELBECK  v.  GRANBERRY,  2  N.  C.  (2  HAYW.)   SS2. 
Undue  influence. 

Cited  in  note  in  21  A.  D.  335,  on  question  for  jury  as  to  undue  influence. 
Attestation  of  will. 

Cited  in  reference  notes  in  87  A.  S.  R.  697,  on  mode  of  attesting  will;  85  A. 
D.  370;  30  A.  S.  R.  882,— on  sufficiency  of  attestation  of  wilL 

Cited  in  note  in  40  A.  D.  231,  on  execution,  publication,  and  attestation  of 
wills. 
~  Presence  of  witnesses  at  slgnatnre. 

Cited  in  Simmons  t.  Leonard,  91  Tenn.  183,  30  A.  S.  R.  875,  18  8.  W.  280, 
holding  attestation  sufficient  if  at  request  and  in  presence  of  testator,  and  after 
latter's  name  had  been  attached  though  not  in  presence  of  other  witnesses;  Jaun- 
cey  T.  Thome,  2  Barb.  Ch.  40,  45  A.  D.  424,  holding  same  under  statute. 

2  AM.  DEO.    625,  WARD  ¥.  8HEPPARD,  2  N.  O.   (2  HAYW.)   282. 
What  Is  waste. 

Cited  in  reference  notes  in  8  A.  D.  742;    18  A.  D.  370;  27  A.  D.  469;  45  A.  D. 
210;  53  A.  D.  624;  66  A.  D.  452,— <m  what  constitutes  waste;  66  A.  D.  711,  on 
necessity  that  act  be  prejudicial  to  inheritance  to  constitute  waste. 
—  Clearing  timber  as. 

Cited  in  Moss  Point  Lumber  Co.  v.  Harrison  County,  89  Miss.  448,  42  So.  290, 
holding  that  cutting  of  timber  for  merely  commercial  purposes  by  tenant  for  years 
is  waste;  King  v.  Miller,  99  N.  C.  583,  6  S.  £.  660,  holding  dowress  may  clear 
for  cultivation  as  much  of  land  as  a  prudent  owner  of  fee  would  do,  and  sell  tim- 
ber cut  in  doing  so;  Dorsey  v.  Moore,  100  N.  C.  41,  6  S.  E.  270,  holding  that 
while  life  tenant  of  forest  lands  may  cut  sufficient  timber  for  fences,  repairs  of 
buildings  and  erection  of  such  as  are  reasonably  needed,  it  is  waste  to  cut  timber 
merely  for  sale. 

Cited  in  note  in  106  A.  S.  R.  308,  on  clearing  land  for  cultivation  as  affecting 
right  to  estover. 

2  AM.  DEC.  626,  TROUGHTOX  ▼.  JOHNSTON,  2  N.  C.  (2  HAYW.)  SSS. 
Fraud  by  fiction  on  third  persons. 

Cited  in  Atkins  v.  Knight,  46  Ala.  539,  holding  fraud  of  maker  and  payee  of 
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note  in  aDtedatiiig  it,  to  deeeiTe  third  person,  and  making  it  appear  abeohite 
promiBe  to  pay,  when,  in  faet,  payment  depended  on  BoeoeBS  of  deceit,  can  giTe 
BO  protection  to  maker. 

Cited  in  refexenee  notes  in  33  A.  D.  563,  as  to  when  auction  sale  is  fraudulent; 
MAD.  755,  on  invalidity  <d  agreements  preventing  or  stifling  competition  at 
aoetion  sale. 

S  AM.  DBC.  •!•,  8TATB  T.  ROACH,  S  N.  O.  {%  HAYW.)  S5S. 
ATcrment  off  tinM  in  IndlctiBeBt. 

Cited  in  PM>ple  t.  Miller,  12  CaL  291,  holding  indictment  must  allege  day 
within  period  of  limitation,  whenever  the  offense  is  subject  to  limitation. 

Cited  in  reference  notes  in  34  A.  D.  121,  on  what  caption  of  indictment  should 
dMw;  56  A.  D.  418,  on  alleging  day  certain  in  indictment;  33  A.  D.  96,  on  in- 
•oflieiency  of  indictment  which  does  not  state  date  of  commission  of  offense. 

Cited  in  note  in  3  LJLA.(N.S.)  1020,  on  charge  of  time  of  act  causing  death 
in  bdictaient  for  homicide. 
—  Quashal  for  defecta. 

died  in  State  t.  Benthall,  82  N.  C.  664,  holding  that  a  court  will  quash  indict- 
ment when  no  judgment  can  be  rmdered  in  case  of  conviction;  State  v.  Harwell, 
129  N.  C.  550,  40  S.  E.  48,  holdii^  quashal  of  indictment  discretionary  with  trial 
judge. 

Cited  in  reference  note  in  44  A.  D.  114,  as  to  when  indictment  can  be  quashed. 
Bischarge  of  prisoner  on  quashing  indictment. 

Disapproved  in  State  v.  Harwell,  129  N.  C.  550,  40  S.  E.  48,  denying  power  to 
hold  prisoner  on  quashing  indictment. 

3  AM.  DEC.  627,  MITCHi:ii  v.  BBUEi,  1  N.  C.  PT.  2,  P.  157   (CONFER- 
ENCE 17). 
Contract  of  attorney  with  client. 

Cited  in  note  in  83  A.  S.  R.  183,  on  illegal  contracts  between  attorneys  and 
elients. 

t  AM.  DEC.  929,  STATE  v.  OliASGOW,  1  N.  C.  PT.  2,  P.  176  (CONFER- 

ENCE  S8). 
Power  to  Investigate  validity  of  legislative  or  executive  acts. 

Cited  in  Carr  v.  Coke,  116  N.  C.  223,  47  A.  S.  R.  801,  28  L.R.A.  737,  22  S.  E. 
16  (dissenting  opinion),  on  power  of  courts  to  look  behind  public  seals  or  signa- 
tures fraudulently  procured. 
Jndlcial  notice  of  goremmental  agencies. 

Cited  in  Pitts  v.  Lewis,  81  Iowa,  51,  46  N.  W.  739,  holding  courto  will  Uke 
judicial  notice  of  organization  of  counties  within  state;  Carlisle  v.  State,  32  Ind. 
K,  holding  variance  as  to  place  where  offense  was  committed,  the  place  not  being 
part  of  description  of  offense,  and  both  places  being  within  jurisdiction  of  court, 
not  material. 

Cited  in  reference  notes  in  89  A.  D.  416,  on  judicial  notice  of  political  divisions; 
66  A.  D.  722,  on  taking  judicial  cognizance  of  civil  divisions  of  state  into  coun- 
ties, etc. 

Cited  in  note  in  80  A.  D.  676,  on  judicial  notice  of  geographical  facts  and 
political  divisions  of  state. 
Criminality  of  official  malfeasance. 

Cited  in  Re  Prothonotary  of  Common  Pleas,  4  Lesal  Gaz.  397,  to  point  thai 
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officer  is  puni«hable  by  indictment  for  wickedly  abusing  or  fraudulently  exceed- 
ing his  powers;  State  v.  Snuggs,  85  N.  C.  541,  holding  that  issuing  of  marriage 
license  by  register  of  deeds  in  violation  of  statute  not  indictable  offense  unless 
done  mala  fide. 

Cited  in  notes  in  40  A.  S.  R.  713,  on  criminal  liability  of  officer  for  neglect 
of  duty ;  43  A.  D.  724,  on  liability  of  public  officer  for  misconduct  in  office. 

2  AM.  DBO.  «S4,  SIMPSON  ▼.  NADBAU,  1  N.  O.  PT.  2,  P.  245   (CON- 

FESIENOB  115). 
Admiralty  Juriadlctlon. 

Cited  in  Novion  v.  Hallett,  16  Johns.  327  (reversing  14  Johns.  273),  holding 
that  admiralty  has  exclusive  jurisdiction  in  cases  of  prize. 

Cited  in  reference  notes  in  26  A.  D.  477,  on  jurisdiction  of  admiralty  courts; 
26  A.  D.  511,  on  exclusiveness  of  admiralty  jurisdiction  on  question  of  prize. 

Distinguished  in  Braithwaite  v.  Jordan,  5  N.  D.  196,  31  L.R.A.  238,  65  N.  W. 
701,  holding  that  admiralty  has  not  exclusive  jurisdiction  to  enforce  bonds  and 
stipulations  given  in  admiralty  proceedings  in  cases  in  the  instance  side  of  the 
court. 

2  AM.  DEC.  «S8,  WIIJjIAMSON  v.  SBIART,  1  N.  C.  PT.  2,  P.  268  (CON. 

FEmENCK  146). 
liaw  governing  distribution  of  personalty. 

Cited  in  notes  in  43  A.  D.  518,  on  what  law  governs  distribution  or  descent  of 
personalty;  85  A.  S.  R.  563,  on  law  governing  succession  and  distribution  of  per- 
sonal property  to  married  women. 

2  AM.  DEC.  642,  KENNON  v.  DICKINS,  1  N.  C.  PT.  2,  P.  485  (CONFER- 
ENCE 257). 
Interest  on  unpaid  Interest. 

Cited  in  Beaver  County  v.  Armstrong,  44  Pa.  63;  Tallman  v.  Truesdall,  3  Wis. 
443;  Mowry  v.  Bishop,  5  Paige,  98;  Camp  v.  Bates,  11  Conn.  487, — ^holding  agree- 
ment to  pay  interest  on  interest  which  has  become  due,  not  usurious;  Redman  v. 
Hampton,  26  Mo.  App.  504,  holding  promise  to  pay  back  interest  must  be  sup- 
ported by  an  independent  consideration  as  the  essence  of  contract  obligation  to 
pay  interest  is  agreement  for  forbearance  on  part  of  creditor;  Bledsoe  v.  Nixon, 
69  N.  C.  89,  12  A.  R.  642,  holding  that  where  a  promissory  note  is  given  with 
stipulation  that  interest  is  to  be  paid  annually,  the  maker  must  pay  interest  at 
like  rate  upon  each  deferred  payment  of  interest,  as  if  he  had  given  note  for 
amount  of  such  interest;  Kittredge  v.  McLaughlin,  38  Me.  513  (dissenting  opin- 
ion), on  same  point. 

Cited  in  reference  notes  in  16  A.  D.  606,  as  to  when  interest  is  allowed;  35 
A.  D.  141,  as  to  when  compound  interest  is  allowable. 

Cited  in  note  in  50  A.  D.  291,  on  compound  interest. 

2  AM.  DEC.  645,  STATE  T.  PITMAN,  1  BRET.  22. 
State  and  Federal  crimes. 

Cited  in  Jett  v.  Com.  18  Qratt.  933,  holding  that  a  state  court  had  jurisdiction 
under  a  state  statute  of  a  prosecution  for  forgery  of  a  national  bank  note. 

Cited  in  reference  notes  in  13  A.  S.  R.  169,  on  power  of  state  to  punish  counter 
f siting  United  States  coins;  41  A.  D.  515,  on  power  of  state  courts  to  punish  for 
offense  of  counterfeiting;  5  A.  D.  706,  on  exclusiveness  of  jurisdiction  of  Federal 
courts. 
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S  AM.  DEC.  •^e,  NEIiSON  ▼.  EMERSON,  1  BREV.  48. 
GoMffAl  verdloC  where  some  covnts  iMkl. 

See  Shreffler  v.  Nadelhoffer,  133  111.  536,  23  A.  8.  R.  620,  25  N.  E.  630,  hold- 
ing deelanttion  ccmtaining  one  good  count  sufficient  to  sustain  verdict,  though  all 
other  eoonta  defective. 

2  AM.  DEO.  €48,  MARSH  v.  MUIR,  1  BREV.  1S4. 
Concealment  by  Inaared. 

Cited  in  reference  notes  in  20  A.  D.  433,  on  representation,  warranties,  and  con- 
cealment; 12  A.  D.  626,  on  effect  of  concealment  by  insured  of  material  facts  af- 
fecting risk. 

Cited  in  note  in  13  E.  R.  C.  530,  on  duty  of  one  obtaining  marine  insurance  to 
disclose  all  material  facts. 

2  AM.  DEC.  854,  WHiUAMSON  t.  TUNNO,  1  BREV.  151. 
CondoslTeness  of  admiralty  decrees. 

Cited  in  reference  notes  in  16  A.  D.  212;  26  A.  D.  477;  48  A.  D.  591,— on 
eonehisiTeness  of  decree  in  admiralty. 

Cited  in  note  in  75  A.  D.  724,  on  judgments  and  decrees  in  admiralty  and  their 
effect  as  re9  judicata, 

2  AM.  DEC.  858,  STATE  T.  CREIGHT,  1  BREV.  18f . 
Power  to  amend  indictment. 

ated  in  State  v.  Hasledahl,  3  N.  D.  36,  53  N.  W.  430,  holding  that  a  new  in- 
formation  may  he  filed  without  a  new  preliminary  hearing  where  the  former  was 
bsd  in  a  technical  particular. 

Cited  in  reference  notes  in  17  A.  D.  495;  08  A.  S.  R.  816,— on  amendment  of 
indictment. 

Cited  in  note  in  67  Lit. A.  183,  on  amendment  of  record  to  cure  errors  or  in- 
tnfBciency  in  indictments,  informations,  or  complaints  for  which  motion  in  arrest 
of  judgment  has  heen  made. 
—Time  for  amendment  by  grand  Jnry. 

Cited  in  People  v.  Rodley,  131  Cal.  240,  63  Pac.  351,  holding  that  prior  to  ar- 
nigunent  the  indictment  could  be  withdrawn  and  amended  hy  the  grand  jury. 
What  constitntes  caption  of  Indictment. 

Cited  in  8UU  t.  Moore,  24  S.  C.  150,  58  A.  R.  241,  holding  that  the  words 
"upon  their  oaths  present"  are  part  of  the  caption. 

Cited  in  reference  notes  in  54  A.  D.  151,  on  amendment  of  caption  of  indict- 
ment; 81  A.  S.  R.  332,  on  statement  in  indictment  that  presentment  of  jury  was 
upon  their  oaths  as  part  of  caption. 

Cited  in  notes  in  27  L.R.A.  789,  on  amending  caption  to  show  that  grand  jury 
WIS  iwom;  3  A.  S.  R.  280,  on  importance  and  suflScienoy  of  caption  of  indictment 
for  murder. 
Groonds  for  motion  in  arrest  of  Judgment. 

Cited  in  State  v.  Syphrett,  27  S.  C.  29,  13  A.  S.  R.  616,  2  S.  E.  624;  Noyes  ▼. 
Parker,  64  Vt.  379,  24  Atl.  12,~holding  that  judgment  will  be  arrested  only  for 
^eet  apparent  of  record;  State  v.  Tully,  31  Mont.  365,  78  Pac.  760,  refusing  ex- 
trinsic evidence  on  a  motion  in  arrest,  that  the  crime  was  committed  outside  of  the 
joritdiction. 

Cited  in  reference  notes  in  56  A.  D.  319,  on  arresting  judgment  for  errors  only 
wlicn  apparent;  49  A.  D.  396,  on  defects  of  record  as  only  grounds  for  arrest  of 
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Cited  in  note  in  13  A.  S.  R.  628,  «n  arrest  of  judgment  for  defects  apparent  on 
record. 

2  AM.  DEC.  eeO,  FANT  ▼.  McDANIEX,  1  BREV.  172. 
Bvldence  In  action  for  mallclona  prosecution. 

Cited  in  reference  note  in  41  A.  D.  649,  on  admissibility  of  copy  of  indict- 
ment in  former  action  in  suit  for  malicious  prosecution. 
Pleadings  in  action  for  mallcions  prosecution. 

Cited  in  reference  notes  in  22  A.  D.  337,  on  necessity  of  pleading  and  proTing 
probable  cause  in  action  for  malicious  prosecution ;  26  A.  8.  R.  163,  on  d^endant's 
answer  on  malicious  prosecution. 

Cited  in  note  in  26  A.  S.  R.  153,  on  plaintiff's  pleadings  in  malicious  prosecu- 
Uon. 

2  AM.  DEC.  660,  AIKEN  T.  BOIiAN,  1  BREV.  289. 
Grounds  to  set  aside  award  of  arbitrators. 

Cited  in  Thornton  ▼.  MsCormick,  76  Iowa,  286,  39  N.  W.  602,  holding  that  an 
award  will  be  set  aside  only  upon  a  showing  of  fraud,  partiality,  corruption,  or 
misconduct  of  arbitrators,  or  for  a  material  mistake;  Qreenville  County  v.  Spar- 
tanburg County,  62  S.  C.  106,  40  S.  E.  147,  holding  same  and  that  if  because  of 
mistake,  it  must  appear  on  face  of  award  or  by  admission  of  arbitrators;  Rounds 
T.  Aiken  Mfg.  Co.  68  S.  C.  299,  36  S.  E.  714,  explaining  that  the  favor  indulged 
toward  awards  does  not  prevent  judicial  correction  of  gross  errors  therein. 

Cited  in  reference  notes  in  42  A.  S.  R.  208,  on  impeaching  awards;  31  A.  D.  673, 
as  to  when  awards  will  be  set  aside;  37  A.  D.  607,  on  equitable  impeachment  of 
award  of  arbitrators;  66  A.  D.  317,  as  to  when  awards  set  aside  for  mistake;  76 
A.  D.  146,  on  setting  aside  of  award  for  arbitrators'  mistake  of  law;  29  A.  D.  277, 
on  vacation  of  award  for  error  or  mistake  of  law  appearing  on  its  face;  66  A.  D. 
317,  as  to  when  award  set  aside  for  causes  other  than  mistake;  38  A.  D.  478, 
on  impeachment  of  award  for  partiality  or  misconduct  of  arbitrators;  48  A.  D. 
686,  on  right  to  impeach  award  by  showing  misconduct  on  part  of  arbitrators. 

Cited  in  notes  in  14  A.  D.  764,  on  causes  for  which  an  award  may  be  impeached; 
23  A.  D.  110,  as  to  when  award  shall  be  set  aside  for  error  or  mistake. 

2  AM.  DEO.  •62,  WAIiliACE  T.  DE  PAU,  1  BREV.  252. 
Seaworthiness. 

Cited  in  reference  note  in  48  A.  D.  466,  on  presumption  against  seaworthiness 
if  vessel  is  lost  without  stress  of  weather  or  without  sustaining  damages  from 
dangers  of  sea  or  accidents. 

Cited  in  notes  in  30  A.  D.  212,  on  seaworthiness  of  vessel;  68  A.  D.  672,  on  im- 
plied warranty  of  seaworthiness  in  every  policy  of  marine  insurance. 

2  AM.  DEC.  664,  PURVIS  T.  TUNNO,  1  BREV.  259. 
Release  from  charter  contract. 

Cited  in  note  in  6  E.  R.  C.  660,  on  effect  of  vessel  becoming  disabled  by  accident 
while  loading  as  release  of  charterer  from  contract  unless  it  is  repaired  in  reason- 
able time. 
Master  as  owner's  agent. 

Cited  in  reference  notes  in  36  A.  D.  244,  on  liability  of  owners  for  acts  of 
master;  63  A.  D.  642,  on  shipmaster's  authority  as  agent  of  owner. 

Cited  in  note  in  6  E.  R.  C.  630,  on  liability  of  owner  of  ship  let  under  charter 
party. 
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S  AM.  DEC.  «65,  CRUDER  T.  BOYIaES,  1  BREV.  t6S. 
CoBTeTaiices  to  defravd  part  off  creditors. 

Cited  in  Allen  ▼.  Rundle,  50  Conn.  0,  47  A.  R.  590,  holding  that  tpedftc  intent 
to  defraud  the  creditor  attacking  the  transfer  need  not  be  shown. 

Cited  in  reference  notes  in  10  A.  D.  185,  on  admissibility  of  declarations  of 
vendor  to  show  fraud  in  sale;  2  A.  1>.  705,  as  to  what  eridence  is  sufficient  to 
show  that  deed  is  fraudulent  as  to  creditors. 

Cited  in  note  in  14  A.  D.  706,  on  raliditj  of  Toluntary  conveyance  as  to  exist- 
ing creditors. 
Croas»e¥«minatton. 

Cited  in  note  in  21  L.  ed.  U.  S.  708,  on  scope  and  limits  of  cross-examination. 

t  AM.  DEC.  667,  VANDERHORST  ▼.  MaoTAGOART,  1  BRET.  26t. 
Warranty  on  sale  of  goods. 

Cited  in  reference  notes  in  10  A.  D.  477,  on  warranties  on  sales  of  chattels; 
10  A.  D.  670,  on  implied  warranty  of  soundness;  7  A.  D.  126,  on  nature  of  wsr- 
ranty  arising  from  sale  by  sample. 

Cited  in  notes  in  70  LJLA.  655,  on  what  constitutes  a  sale  by  sample;  70 
L.RJL  663,  on  nature  and  extent  of  warrant  on  sale  of  goods  by  sample;  102 
A.  S.  R.  608,  on  implied  warranty  of  quality  in  sale  of  goods  where  inspection  it 


t  AM.  DEC.  669,  STATE  T.  liYMBURN,  1  BREV.  S97. 
Aoceasoryship  in  misdemeanors. 

Cited  in  United  States  v.  Carroll,  32  Fed.  775,  holding  that  all  who  are  eon 
cemed  in  the  commission  of  a  misdemeanor  are  principals;  Mulvey  ▼.  State,  43 
Ala.  316,  04  A.  D.  684,  applying  the  rule  to  parties  committing  misdemeanors  in 
selling  liquor;  United  States  v.  Hartwell,  3  Cliff.  221,  Ved.  Cas.  No.  15,318,  to 
the  effect  that  whatsoever  will  make  a  party  an  accessory  in  a  felony  will  make 
him  a  principal  in  a  misdemeanor. 

Cited  in  reference  note  in  33  A.  8.  R.  438,  as  to  who  are  guilty  of  assault  at 
principals. 

Cited  in  notes  in  13  L.R.A.  106,  on  aiders  and  abettors  of  crime  as  principals; 
41  luRJi.  652,  on  criminal  and  penal  liability  for  crimes  against  the  person  by 
copartner,  servant,  or  agent. 

2  AM.  DEC.  671,  FLEMING  t.  McCLURE,  1  BREV.  428. 
Adoption  of  law  merchant. 

Cited  in  Brown  v.  Wilson,  45  S.  C.  510,  55  A.  S.  R.  770,  23  S.  E.  630,  holding 
that  protest  is  an  essential  part  of  the  custom  of  merchants  and  is  necessary  in 
case  of  foreign  bills  as  to  principal  sum,  damages  and  interest,  in  case  of  inland 
bills  as  to  damages  and  interest. 

Cited  in  note  in  80  A.  D.  665,  on  court's  judicial  notice  of  general  customs. 
Necessity  of  protest,  etc.,  and  waiver  made  without  full  knowledge  of 
facts. 

Cited  in  Dyas  ▼.  Hanson,  14  Mo.  App.  363,  holding  that  a  party  relying  upon  a 
wairer  of  liability  must  prove  that  it  was  made  with  a  full  knowledge  of  the 
facts;  Union  Bank  v.  Rawlings,  2  Shannon  Cas.  207,  holding  that  a  promise  to 
pay,  under  circumstances  showing  ignorance  of  the  fact  that  the  party  was  legally 
discharged  is  without  consideration  and  roid. 

Cited  in  reference  notes  in  33  A.  D.  305,  on  necessity  of  protest  of  foreign  bill 
«f  exchange ;  43  A.  D.  147,  on  protest  as  only  competent  evidence  of  nonpayment  of 
fsreign  draft;  44  A.  D.  250,  on  promise  after  maturity  to  PgjJ^i^|ni|^*g  *•  waiver]^ 


2  AM.  DEC.]  NOTES  ON  AMERICAN  DECISIONS.  232 

notice;  15  A.  D.  161,  on  promise  by  indoner  after  proteit;  48  A.  D.  229,  on  effect 
of  releaied  drawer't  promise  to  pay  draft;  43  A.  D.  248,  on  insolvency  of  maker 
of  note  as  affecting  necessity  for  notice  to  indorser;  36  A.  D.  523,  on  waiver  of 
demand  and  notice. 

Cited  in  notes  in  29  LJLA,  310,  on  what  knowledge  is  necessary  to  effect  waiver 
of  failure  to  give  notice  of  dishonor;  43  A.  D.  218,  on  necessity  and  waiver  of 
protest  of  foreign  draft;  43  A.  D.  223,  on  necessity  for  protest  for  both  nonacoept- 
ance  and  nonpayment. 

2  AM.  DBG.  fT*,  DB  PBAU  v.  RUSSBIi,  1  BRBV.  441. 
Right  off  abandoiunent. 

Cited  in  reference  notes  in  19  A.  D.  288,  as  to  when  abandonment  can  be  made; 
28  A.  D.  262,  on  abandonment  of  insured  vessel;  22  A.  D.  349,  on  abandonment 
of  insured  property. 

Cited  in  note  in  1  E.  R.  C.  19,  on  right  of  assured  to  abandon  vessel  for  capture 
before  condemnation. 
Total  loss. 

Cited  in  reference  note  in  3  A.  D.  140,  as  to  when  total  loss  determined. 
Right  to  Interest. 

Cited  in  note  in  61  A.  D.  277,  on  allowance  of  interest. 

2  AM.  DBC.  880,  PRICB  v.  DB  PBAU,  1  BRBV.  45t. 
Concealment  by  Insured. 

Cited  in  reference  notes  in  12  A.  D.  626,  on  effect  of  concealment  by  insured  of 
material  facts  affecting  risk;  20  A.  D.  433,  on  representation,  warranties,  and 
concealment. 

Cited  in  note  in  13  E.  R.  C.  631,  on  duty  of  one  obtaining  marine  insurance  to 
disclose  all  material  facts. 

2  AM.  DBC.  882,  GAGE  ▼.  AIXISON,  1  BRBV.  495. 
Effect  off  death  off  principal  upon  power  to  sell. 

Cited  in  Hawley  v.  Smith,  46  Ind.  183,  holding  that  a  power  to  sell  coupled  with 
an  interest,  survives  the  principal. 

Cited  in  notes  in  47  A.  D.  346,  on  revocation  of  power  of  attorney  by  operation 
of  law;  23  L.R.A.  710,  on  effect  on  contract  of  agency  of  death  of  paily  thereto. 
Agent's  lien  for  balance  off  account. 

Cited  in  Wylly  v.  King,  Ga.  Dec.  pt.  2,  p.  7,  holding  that  a  factor's  lien  for  a 
balance  of  account  does  not  attach  to  property  which  comes  into  the  factor's 
hands  after  the  death  of  the  principal. 

Cited  in  reference  notes  in  5  A.  D.  444;  13  A.  D.  299;  36  A.  D.  616;  66  A.  D. 
233 ;  83  A.  D.  699,— on  factor's  lien. 

Cited  in  notes  in  68  A.  D.  162,  on  del^ation  of  authority  by  factor;  68  A.  D. 
168;  23  L.  ed.  U.  S.  66, — on  factor's  lien;  39  A.  D.  540,  on  factor's  rights  over 
goods. 
Ownership  In  plaintiff  to  sustain  trover. 

Cited  in  Gregg  v.  Bank  of  Columbia,  72  S.  C.  458,  110  A.  S.  R.  633,  62  S.  E. 
195,  holding  that  a  pledgeor  cannot  maintain  an  action  for  conversion  until  right 
of  possession  has  been  regained. 

Cited  in  reference  notes  in  32  A.  S.  R.  487,  as  to  when  trover  is  maintainable; 
17  A.  D.  43,  on  what  is  necessary  to  maintain  trover;  97  A.  S.  R.  623,  on  title 
and  pctssetfsion  sufficient  to  maintain  trover;  28  A.  D.  708,  on  property  and  pos- 
session necessary  to  maintain  trover. 
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Cited  in  notes  in  21  A.  D.  345,  on  right  of  property  necessary  to  maintain  trover; 
23  A.  D.  685,  on  property  and  possession  sufficient  to  maintain  trover. 

S  AM.  DEC.  684,  BEVIN  t.  UNGUARD,  1  BREV.  50S. 
Apportloninent  of  damases. 

Cited  in  Sutherland  on  Damages,  3d  ed.  §  463,  p.  1269,  to  point  that  juries 
have  frequently  severed  damages  where  there  were  several  defendants  in  order  to 
apportion  them  according  to  culpability  of  respective  defendants. 

%  AM.  DEC.  686,  GIVEN8  t.  CAIjDER,  2  DE8AU8S.  EQ.  17t. 
SpeclAc  perfomumce  of  contract. 

Cited  in  reference  note  in  30  A.  S.  R.  50,  as  to  whom  contract  may  be  specifically 
enforced. 

Cited  in  note  in  26  A.  D.  661,  on  certainty  in  contract  as  essential  to  specific 
performance. 
Snfllciency  of  memorandmn. 

Cited  in  reference  notes  in  25  A.  S.  R.  462,  on  sufficiency  of  memorandum  to  com- 
ply witii  statute  of  frauds ;  65  A.  D.  668,  on  general  requisites  of  memorandima  re- 
quires by  statute  of  frauds;  69  A.  D.  749,  as  to  when  letter  is  insufficient  mem- 
orandum of  contract  oi  tale. 
Parol  contracts  affecting  realty  Interests. 

Cited  in  McWhorter  v.  McMahan,  Clarice,  Ch.  400,  discussing  whether  a  writing 
would  suffioe  as  against  parties  other  than  the  signers. 

—  Effect  of  part  performance. 

Cited  in  Parrish  v.  Koons,  1  Pars.  Sel.  Eq.  Cas.  79;  Houston  v.  Townsend,  1 
Harr.  [Del.]  532,  27  A.  D.  732  (affirming  1  Del.  Ch.  416,  12  A.  D.  109); 
Lord  V.  Underdunck,  1  Sandf.  Ch.  46, — holding  that  possession  as  part  performance 
must  be  under  the  agreement  and  with  the  permission  of  the  vendor;  Johnston 
V.  Clancy,  4  Blackf.  94,  28  A.  D.  45,  holding  that  where  a  tenant  in  possession 
makes  a  parol  contract  of  purchase,  his  continued  possession  is  not  part  perform- 
ance under  the  statute;  Hall  v.  Hall,  2  M'Cord,  Eq.  269,  as  showing  that  courts 
of  equity  adhere  more  strictly  to  the  statute  of  frauds  now  than  formerly. 

Cited  in  reference  notes  in  19  A.  D.  37;  30  A.  D.  271, — on  part  performance  tak- 
ing parol  contract  out  of  statute  of  frauds ;  1 1  A.  S.  R.  250,  on  possession  as  part 
performance  taking  contract  relating  to  land  out  of  statute  of  frauds. 

Cited  in  note  in  53  A.  D.  540,  as  to  what  acts  are  not  part  performance  of  con- 
tract of  sale  of  lands. 

—  Effect  of  payment  of  purchase  money. 

Cited  in  Soles  v.  Hickman,  20  Pa.  180,  holding  that  a  receipt  for  part  of  the 
purchase  money  is  not  sufficient  to  take  the  case  out  of  the  statute. 

Cited  in  note  in  27  A.  D.  746,  on  payment  as  part  performance. 
Proof  by  parol  of  part  performance  of  agreement  within  statute  of  frauds. 

Disapproved  in  Hall  v.  Hall,  1  Gill,  383,  holding  parol  evidence  is  admissible 
to  prove  acts  of  part  performance. 
Admisalon  in  chancery  hy  failure  to  deny. 

Cited  in  Hagthorp  v.  Hook,  1  Gill  ft  J.  270  holding  failure  to  answer  equivalent 
to  admitting  averments  of  the  bill. 
Plea  of  autnte  of  franda  in  chancery. 

Cited  in  Salmon  v.  Clagett,  3  Bland,  Ch.  125,  holding  that  a  plea  of  the  statute 
must  be  accompanied  by  a  full  discovery  so  that  complainant  may  if  able  reply 
that  the  agreement  was  taken  out  of  the  statute. 
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Necessity  of  spedallj  pleading  statute  of  frauds. 

Cited  in  Saber  v.  Richards,  61  S.  C.  303,  39  S.  E.  640,  to  point  that  the  sUt^ 
ute  of  frauds  need  not  be  specially  pleaded. 

Cited  in  notes  in  41  A.  D.  196;  78  A.  S.  R.  650, — on  necessity  of  pleading  statute 
of  frauds. 

2  AM.  D£C.  692,  BUTIiSai  T.  HAMIIiTON,  2  DB8AU88.  BQ.  21%. 
Effect  of  new  agreement  to  discharge  surety. 

Cited  in  Edwards  v.  Coleman,  6  T.  B.  Mon.  567,  holding  that  new  agreement 
discharges  surety  unless  he  actively  consents  to  be  bound  thereby;  Clagett  t. 
Salmon,  5  Gill  ft  J.  314,  holding  that  any  agreement  between  the  {Nrinoipal  debtor 
and  the  creditor  altering  or  impairing  the  obligation  of  the  surety,  releases  the 
surety. 

Cited  in  reference  notes  in  16  A.  D.  623,  on  what  will  disdiarge  surety;  29 
A.  D.  225,  on  what  acts  of  creditor  discharge  surety;  17  A.  D.  211,  on  indulgenee 
to  principal  releasing  surety. 

Cited  in  notes  in  1 1  A.  D.  590,  on  release  of  surety  by  agreement  to  extend  time 
of  payment;  23  A.  D.  197,  on  discharge  of  surety  by  forbearance,  laches,  or  in* 
dulgence  as  to  principal. 
Estoppel  of  surety  to  deny  liability  on  bond. 

Distinguished  in  People  v.  Bostwick,  32  N.  Y.  445  (affirming  43  Barb.  9),  on 
the  question  whether  sureties  had  estopped  themselves  to  deny  liability  on  one 
bond  prematurely  delivered  and  without  authority. 

2  AM.  DEC.  696,  READ  v.  6AIIJL.ARD,  2  DESAUSS.  EQ.  552. 
Equitable  mortgage. 

Cited  in  Cook  v.  Cook,  3  Head,  719;  Morrow  v.  Tumey,  35  Ala.  131;  Smith  v. 
Smith,  1  M'Cord,  Eq.  134;  Bank  of  State  v.  Campbell,  2  Rich.  Eq.  179;  Maybin 
V.  Kirby,  4  Rich.  Eq.  105;  Parker  v.  Jacobs,  14  S.  C.  112,  37  A.  R,  724;  Davis  v. 
Childers,  45  S.  C.  143,  21  S.  E.  615;  Welsh  v.  Usher,  2  Hill,  Eq.  167,  29  A.  D. 
63:  Creech  v.  Long,  72  S.  C.  25,  51  S.  E.  614;  Burdick  v.  Jackson,  7  Hun,  488,— 
holding  that  an  agreement  to  give  a  mortgage  based  upon  a  valuable  considera- 
tion will  be  enforced  in  equity. 
Equitable  liens. 

Cited  in  Dow  v.  Ker,  Speers,  Eq.  413,  holding  that  an  oral  agreement  would 
operate  as  an  equitable  lien. 

Cited  in  note  in  4  L.R.A.  248,  as  to  how  equitable  lien  may  be  created. 
Equitable  assignments. 

Cited  in  Brown  v.  Chamberlain,  0  Fla.  464,  holding  that  a  verbal  transfer  of 
notes  and  drafts  was  a  valid  assignment;  Kirksey  v.  Mitchell,  8  Ala.  402,  holding 
that  equity  will  regard  an  assignment  as  made  where  a  party  has  without  fault 
become  disabled  to  make  one  that  should  have  been  made. 

2  AM.  DEC.  698,  RAMSAY  ▼.  BRAILSFORD,  2  DESAUSS.  EQ.  582. 
Part  performauoe  off  contra<^. 

Cited  in  reference  note  in  30  A.  D.  271,  on  part  performance  taking  parol  con- 
tract out  of  statute  of  frauds. 

Cited  in  notes  in  32  A.  D.  129,  on  enforcement  at  law  of  contracts  which  have 
been  partly  performed;  50  A.  D.  673,  on  necessity  of  rescinding  party  offering  to 
perform  all  covenants  to  be  performed  by  him. 
Jurisdiction  in  personam  when  alTectlng  lands  out  of  state. 

Cited  in  Wilmer  v.  Atlanta  ft  R.  Air-Line  R.  Co.  2  Woods,  409,  Fed.  Cas.  No. 
17,775,  hold.ng  that  realty  out  of  the  state  may  be  reached  by  actions  ifi  persoftom. 
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Parol  erldenc^e  of  liiTalid  parol  oontmet  partly  ezeoutod. 

Oit0d  m  Thompeon  t.  Dulles,  6  Rich.  Eq.  370,  holding  that  where  the  existence 
of  the  oontraet  is  eyidenoed  by  acts  of  part  performance,  parol  evidence  as  to  the 
ooatract  is  admissible. 
Interest  on  purchase  price  of  land  taken  into  possession  bj  purchaser. 

Cited  in  Rntledge  v.  Smith,  1  M'Cord,  Eq.  399,  holding  that  taking  possession 
and  reoeiTing  rents  and  profits  is  an  implied  agreement  to  pay  interest. 

S  AM.  DEC.  70S,  BRADIjEY  t.  BUFORD,  8NEED   (KT.)   IS. 
Erldenoe  of  fraud  in  conTeyance. 

Cited  in  reference  note  in  53  A.  D.  94,  on  evidence  that  conveyance  Is  fraudn- 
lent 
Retaining  possession  as  fraud  on  seller's  creditors. 

Cited  in  reference  note  in  17  A.  D.  200,  as  to  when  conveyance  is  fraudulent  as 
to  creditors. 

Cited  in  note  in  36  LJt.A.  300,  on  effect  of  preferred  creditors  participating  in 
debtor's  fraud. 

Distinguished  in  Vanmeter  v.  Estill,  78  Ky.  456,  holding  sale  where  vendor  re- 
tains possession,  valid  against  creditor  whose  debt  is  contracted  afterwards,  and 
with  actual  notice. 

2  AM.  BBC.  706,  CIjARKE  ▼.  CAIiLOWAT,  8NEED  (KT.)   40. 
Forfeiture  of  franchise. 

Cited  in  reference  notes  in  41  A.  D.  120,  on  nonuser  as  ground  for  forfeiture; 
44  A.  D.  92,  on  forfeittire  of  ferry  franchise  for  unreasonable  delay  in  commencing 
use  or  from  nonuser. 

Cited  in  notes  in  59  L.R.A.  533,  on  acceptance  of  license  for  ferry;  59  L.R.A. 
555,  on  extinguishment  of  ferry  franchise  by  abandonment. 

2  AM.  DEC.  708,  GUIiLION  ▼.  BOWIiWARE,  SNEED  (KT.)  70. 
Right  to  Jury  trial. 

Cited  in  note  in  48  A.  D.  278,  on  constitutionality  of  act  authorizing  summary 
judgment  sgainst  surety  of  statutory  bond. 

2  AM.  DEC.  708,  DANIEL  v.  POGUE,  SNEED   (KT.)   98. 
Praudiileiit  representations  as  to  land. 

Cited  in  reference  note  in  35  A.  D.  408,  on  fraudulent  representation  as  to  title 
to  land  rendering  person  making  it  responsible. 

2  AM.  DEC.  711,  BIBB  v.  PRATHER,  SNEED   (KT.)    180. 
Misrepresentation  as  to  land  conveyed. 

See  McKinnon  v.  Volbnar,  75  Wis.  82,  17  A.  S.  R.  178,  6  L.R.A.  121,  43  N.  W. 
800,  sustaining  vendees'  right  to  rescind  sale  and  recover  purchase  money  for 
fraud  of  vendors'  agent  in  having  wrong  tract  pointed  out,  though  vendors  were 
not  aware  of  the  fraud. 

2  AM.  DEC.  718,  CHAMBERS  t.  WINN,  SNEED  (KT.)  100. 

Necessity  of  demand. 

Cited  in  reference  notes  in  20  A.  D.  820,  on  demand  as  prerequisite  to  action ; 
25  A.  D.  200,  as  to  when  demand  by  obligee  entitled  to  delivery  of  property  under 
contract  is  necessary. 
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Place  of  perfomumce  of  contract. 

Referred  to  aa  leading  case  in  Galloway  v.  Smith,  Litt.  8el.  Cat.  133,  on  place 
of  tender  or  delivery  of  property  when  no  place  is  expressed. 

Cited  in  Wilmouth  v.  Patton,  2  Bibb,  280,  holding  that  on  contract  for  deliTery 
of  property  where  no  place  is  expressed,  the  residence  of  obligor  is  place  for  per- 
formance; Logan  V.  Marshall,  Sneed  (Ky.)  306,  holding  that  declaration  in  ac- 
tion on  obligation  payable  partly  in  property  must  allege  demand  at  defendant's 
place  of  abode ;  Letcher  v.  Taylor,  Hardin  ( Ky. )  79,  holding  allegation  of  demand 
at  residence  essential. 

Distinguished  in  Grant  t.  Groshon,  Hardin  (Ky.)  85,  3  A.  D.  725,  where  a  day 
certain  was  fixed  for  performance. 

t  AM.  DEC.  714,  SMITH  T.  DURRETT,  SNEED  (KT.)  2S%. 
IndlTidnal  and  flrm  liabilities. 

Cited  in  Clark  v.  Taylor,  68  Ala.  453 ;  Guice  v.  Thornton,  76  Ala.  466, — ^holding, 
if  one  partner  borrows  money  or  purchases  goods,  on  his  own  individual  credit,  and 
applies  such  money  or  goods  to  partnership,  creditor  does  not  thereby  have  action 
against  the  firm. 
Relief  in  equity. 

Cited  in  reference  notes  in  43  A.  D.  288,  as  to  when  equity  will  decree  new  trial 
at  law;  4  A.  D.  630,  on  right  to  equitable  relief  where  party  has  been  prevented 
from  making  defense  at  law;  48  A.  D.  645,  on  effect  of  failure  to  set  up  defense  at 
law  on  right  to  equitable  relief. 

Cited  in  notes  in  31  L.R.A.  775,  on  injunction  against  judgments  for  defenses 
existing  prior  to  rendition;  32  L.R.A.  324,  on  general  equitable  jurisdiction  as  to 
injunction  against  judgment  where  a  legal  defense  was  asserted  at  law. 

2  AM.  DEC.  716,  BfEAUX  ▼.  HELM,  SNEED  (KY.)  252. 
Right  to  specillc  perfomuince. 

Cited  in  reference  notes  in  33  A.  8.  R.  261,  on  effect  of  mistake  in  suit  for 
specific  performance;  34  A.  D.  477,  on  effect  of  fraud  on  right  to  specific  perform- 
ance. 

2  AM.  DEC.  720,  GIMBLIN  ▼.  HARRISON,  SNEED    (Kj.)    815. 
Misrepresentations  as  to  land. 

Cited  in  reference  notes  in  37  A.  D.  406,  on  action  of  deceit  for  false  representa- 
tions in  sale  of  land;  28  A.  D.  181,  on  remedy  of  vendee  for  misrepresentation 
by  third  person  as  to  quality  and  location  of  land. 

Cited  in  note  in  85  A.  S.  R.  374,  on  liability  of  vendor  for  misrepresentations  in- 
directly made  to  vendee. 

2  AM.  DEC.   721,  WHITLEDGE  t.  WAIT,  SNEED    (KY.)    885. 
Rights  of  bona  flde  occupant  off  land  on  eviction. 

Cited  in  Skiles's  Appeal,  110  Pa.  248,  20  Atl.  722,  16  W.  N.  C.  26,  allowing  value 
of  improvements  where  made  in  good  faith  by  husband  of  grantee  of  land  where 
gift  was  voidable  because  of  grantor's  insolvency;  also  citing  annotation  on  this 
point;  Woods  V.  Patrick,  3  Bibb,  20,  holding  that  in  cases  not  within  occupying 
claimant's  law,  bona  fide  possessor  is  allowed  compensation  for  all  improvement^ 
before  eviction;  Rowland  v.  Craig,  Sneed  (Ky.)  330,  as  approving  principle,  that 
under  occupying  claimant  law  damage  done  to  land  cannot  be  assessed  against 
occupant  as  rent;  Hart  v.  Baylor,  Hardin  (Ky.)  597  note,  on  right  to  rents  during 
bona  fide  occupancy. 
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Citad  in  reference  notes  in  27  A.  D.  356,  on  right  to  improvements;  17  A.  D. 
403;  20  A.  D.  277;  73  A.  S.  R.  812,— on  compensation  in  ejectment  for  improve- 
nwnts;  36  A.  D.  34,  on  compensation  to  bona  fide  possessor  for  improvements 
placed  on  land  of  another;  9  A.  S.  R.  805,  on  allowance  for  improvements  in  action 
for  mesne  profits  against  bona  fide  possessor;  65  A.  S.  R.  642,  on  recovery  of  rents 
and  profits  upon  ejectment. 

Cited  in  notes  in  10  A.  D.  732,  on  right  of  bona  fide  holder  to  recover  for  im- 
provements;  15  A.  D.  352,  on  necessity  that  improvements  be  permanent  and  bene- 
ficial to  sustain  recovery  therefor  in  ejectment;  20  LJtJL  449,  on  liability  of 
eotenants  for  improvements;  81  A.  S.  R.  188,  on  improvements  on  property  pur« 
chased  pendente  lite  and  allowance  therefor;  81  A.  S.  R.  168,  171,  on  what  are 
betterments  and  when  allowance  should  be  made  therefor ;  28  L.ILA.  856,  on  deduc- 
tion <»i  account  by  cotenant  for  use  and  occupation  and  rents  and  profits. 

%  AM.  DEC.  7t5,  DICKERSON  v.  NABB,  SNEED  (KY.)  SSO. 
Conclvslveness  of  acooiint  stated. 

Cited  in  reference  notes  in  41  A.  D.  66;  55  A.  D.  259;  77  A.  D.  98,— on  conclu- 
siveness of  stated  account. 
Cited  in  note  in  62  A.  D.  91,  on  conclusiveneM  of  account  stated* 
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NOTES 

ON  THE 

AMERICAN  DECISIONS. 

CASES  IN  3  AM.   DEO. 


S  AM.  DEC.  17,  COM.  ▼.  ANDREWS,  2  MASS.  14. 
JuriBdlcUoii  of  laroenj  besmi  and  completed  in  dlfTerent  states. 

Cited  in  State  v.  Douglas,  17  Me.  193,  35  A.  D.  248;  State  v.  Simpson,  45  M<*. 
611;  WorthlKigicm  v.  SUte,  58  Md.  403,  42  A.  R.  333;  State  v.  Hill,  19  S.  C.  435; 
Simpson  ▼.  State,  4  Humph.  456;  State  t.  Ellis,  3  Conn.  185,  8  A.  D.  175;  State 
▼.  Cummings,  33  Conn.  265,  89  A.  D.  208;  State  ▼.  Bennett,  14  Iowa,  479;  State 
▼.  Underwood,  49  Me.  181,  77  A.  D.  254;  Watson  ▼.  State,  36  Miss.  593,— holding 
thst  Ureenj  is  considered  as  committed  in  every  county  or  state  into  which  the 
thief  carries  the  goods;  Com.  v.  Rand,  7  Met.  475,  41  A.  D.  455,  holding  it  a  con- 
tinuing larceny  in  the  state  to  bring  in  goods  stolen  elsewhere;  State  v.  Bartlett, 
11  Vt  650;  People  v.  Burke,  11  Wend.  129, — ^holding  same  of  a  taking  in  foreign 
eoontry  and  bringing  into  this;  Com.  v.  Macloon,  101  Mass.  1,  100  A.  D.  89;  State 
T.  Underwood,  49  Me.  181,  77  A.  D.  254, — holding  thief  may  be  punished  in  the 
ktter  stsite;  SUte  y.  Kief,  12  Mont  92,  15  L.RJL  722,  29  Pac  654;  Hemmaker  v. 
State,  12  Mo.  453,  51  A.  D.  172,— holding  same  under  statute;  State  v.  Bryant, 
9  Rich,  lu  113,  same  of  horse  stealing  under  statute;  Com.  v.  White,  123  Mass. 
430,  25  A.  R.  116;  Com.  v.  Beaman,  8  Gray,  497;  Com.  v.  Parker,  165  Mass.  526, 
43  N.  E.  499, — same  as  to  larceny  carried  into  another  county;  Com.  v.  Holder, 
9  Gray,  7  (dissenting  opinion),  to  same  point;  Myers  v.  People,  26  111.  177,  holding 
that  a  recorder's  court  has  jurisdiction  to  try  a  larceny  where  the  stolen  property 
is  found  within  its  jurisdiction. 

Distinguished  in  Com.  v.  Uprichard,  3  Gray,  434,  63  A.  D.  762,  holding  that  the 
bringing  into  this  commonwealth  by  the  thief  of  goods  stolen  in  British  Provinces 
is  not  larceny  in  this  state. 

Disapproved  in  Hamilton  v.  State,  11  Ohio,  435  (dissenting  opinion) ;  Simmons 
V.  Com.  5  Binn.  617,— on  power  of  one  jurisdiction  to  punish  for  larceny  com- 
mitted in  another  state. 
Continuing  crimes. 

Cited  in  Philbrick  v.  Shaw,  63  N.  H.  81,  holding  that  embeszlement  is  eontin- 
uons  and  repeated  from  day  to  day  so  long  as  the  offender  conceals  the  money. 

239 
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ExtralerrltorUilitjr  of  crimes. 

Cited  in  Archer  ▼.  State,  106  Ind.  426,  7  N.  E.  225,  holding  that  a  crime  com- 
mitted partly  in  one  jurisdiction  and  partly  in  another,  may  be  punished  in  either 
jurisdiction;  Phillips  v.  People,  56  111.  429,  holding  that  a  conviction  and  punish- 
ment of  an  accused  in  one  sovereignty  is  no  bar  to  his  conviction  and  punishment 
in  another  in  which  the  offense  was  originally  committed. 

Cited  in  reference  note  in  20  A.  D.  74,  on  larceny  of  property  in  other  state. 

Punishment  for  larceny. 

Cited  in  Salisbury  v.  State,  6  Conn.  101,  on  restriction  of  judgment  to  redress 
of  public  offense. 

S  AM.  DSC.  24,  RICHARDSON  ▼.  NOTES,  2  MASS.  56. 
Intention  as  rule  of  construction  of  will. 

Cited  in  Stone  v.  Bradlee,  183  Mass.  165,  66  N.  E.  708;  Dem  ex  dem.  Wardcll  v. 
Allaire,  20  N.  J.  L.  6;  Bassett  v.  Nickerson,  184  Mass.  169,  68  N.  E.  25,— Elding 
intention  governs  if  it  can  be  carried  into  effect  consistently  with  law;  Loring  t. 
Sumner,  23  Pick.  98, — holding  intention  as  revealed  by  will  governs. 
—  National  customs  and  policy  as  part  of  Intention. 

Cited  in  Hall  v.  Vandegrift,  3  Binn.  374,  holding  that  in  ascertaining  an  inten- 
tion, the  court  will  look  to  the  manners,  customs,  and  habits  of  the  people;  Doi  ex 
dem.  Wardell  ▼.  Allaire,  20  N.  J.  L.  26,  on  the  policy  of  the  American  law 
touching  the  descent,  devise,  and  alienation  of  real  estate  as  differing  from  that  of 
Great  Britain. 
Fee  with  devise  over  on  death  without  children. 

Cited  in  Charlton  v.  Donnell,  100  Mass.  229;  Den  ex  dem.  Van  Middlesworth  v. 
Schenk,  8  N.  J.  L.  29, — ^holding  that  limitation  to  survivor  was  an  executory 
devise;  Moody  v.  Walker,  3  Ark.  147;  Brown  v.  Brown,  86  Tenn.  277,  6  S.  W.  869; 
Anderson  v.  Jackson,  16  Johns.  382,  8  A.  D.  330;  Gray  v.  Gray,  20  Ga.  804;  Den  ex 
dem.  Wardell  v.  Allaire,  20  N.  J.  L.  6, — holding  that  devise  over  to  surviving  chil- 
dren, in  event  of  death  of  any  without  issue,  gives  a  fee  simple,  with  a  limitation 
over  by  executory  devise;  Lippett  v.  Hopkins,  1  Gall.  454,  Fed.  Cas.  No.  8,380, 
holding  same  of  gift  over  if  one  should  so  die  before  age ;  Randall  v.  Josselyn,  59 
Vt.  557,  10  Atl.  577,  same  where  limitation  was  over  to  nephew;  Rothwell  v.  Jami- 
son, 147  Mo.  601,  49  S.  W.  503,  same  as  to  limitation  over  to  aunts;  Williams  v. 
Graves,  17  Ala.  62,  same  where  slaves  were  so  devised;  Hooper  v.  Bradbury,  133 
Mass.  303,  holding  a  trust  of  the  share  of  one  with  a  provision  for  survivorship, 
was  by  way  of  executory  gift;  Myar  v.  Snow,  49  Ark.  125,  4  S.  W.  381 ;  Whitoomb 
V.  Taylor,  122  Mass.  243, — holding  a  limitation  over  a  fee  on  death  of  devisee  leav- 
ing no  issue,  was  executoiy  devise;  Sayward  v.  Sayward,  7  Me.  210,  22  A.  D.  191, 
holding  devise  in  fee  but  over  on  a  contingency  within  first  taker's  life,  was  a  fee 
with  an  executory  devise  over;  Wead  v.  Gray,  8  Mo.  App.  515,  holding  devise  after 
life  estate  with  general  power  of  disposal  was  good  as  executory  devise. 

Cited  in  reference  notes  in  3  A.  D.  490;  42  A.  D.  122, — on  executory  devises; 
41  A.  D.  714,  as  to  when  limitation  over  on  failure  of  issue  is  valid  as  an  executory 
devise;  76  A.  S.  R.  771,  on  limitation  of  executory  devise  on  fee  simple. 
Words  creative  of  devise  In  fee. 

Cited  in  Steele  v.  Thompson,  14  Serg.  ft  R.  84;  Smith  v.  Furbish,  68  N.  H.  123, 
47  L.R.A.  226,  44  Atl.  398, — ^holding  words  of  inheritance  unnecessary  as  in  con- 
veyances; Dun  lap  V.  Crawford,  2  M*Cord,  Eq.  171,  holding  words  of  perpetuity  not 
necessary;  Morris  v.  Potter,  10  R.  I.  58,  holding  that  there  is  an  inference  in 
favor  of  an  estate  of  inheritance,  where  the  devise  over  is  contingent  upon  the 
death  of  the  immediate  devisee,  without  leaving  issue;  Smith  v.  Furbish,  08  N. 


Digitized  by 


Google 


241  NOTES  ON  AMERICAN  DECISIONS.  [17-36 

H.  123,  47  L.R.A.  226,  44  Atl.  308,  holding  a  testator  cannot  be  supposed  to  know 
the  distinction  between  real  and  personal  property. 

Cited  in  reference  note  in  20  A.  D  623,  on  what  words  in  will  carry  a  fee. 
"Issue  of  bU  body." 

Cited  in  Strain  v.  Sweeny,  163  Dl.  603,  46  N.  E.  201,  holding  that  the  words 
'issue  of  his  body"  are  construed  to  mean  "children." 
DetermiiUiig  conditions  on  vested  estates. 

Cited  in  Budc  t.  Paine,  76  Me.  682,  holding  that  the  happening  of  a  subse* 
quent  condition  named  may  defeat  a  precedent  estate  although  a  rested  estate; 
Abbott  T.  Essex  Co.  18  How.  202,  16  L.  ed.  362  (affirming  2  Curt  C.  C.  126,  Fed. 
Cas.  No.  11),  holding  a  devise  to  sons,  with  the  share  of  either  dying  without 
heirs  over  to  the  survivor,  was  a  fee  conditional,  not  an  estate  tail;  MaMock  v 
Lock,  38  Ind.  App.  302,  73  N.  £.  171,  holding  same  of  a  devise  inalienable  before 
^eeified  age. 

Distinguished  in  Parkman  v.  Bowdoin,  1  Sumn.  360,  Fed.  Cas.  No.  10,763, 
holding  that  a  limitation  over  on  failure  of  issue  of  one  who  was  then  childless, 
the  first  estate  being  to  the  taker  and  children,  was  a  remainder  after  a  fee  tail 
OB  indefinite  faUure  of  issue. 
Vested  Interests  in  determinable  estates. 

Cited  in  Cowdin  v.  Perry,  11  Pick.  603,  holding  devise  to  A,  when  of  age,  but 
ova*  if  he  die  before,  is  vested;  Blanchard  v.  Blanchard,  1  Allen,  223,  same  as  to 
shares  of  what  might  be  left  after  death  of  wife  with  gift  over  to  survivors  of  such 
as  predeceased  wife. 

C^ted  in  reference  note  in  62  A.  D.  316,  on  contingent  remainders. 
Limitations  after  fee. 

Cited  in  Hall  v.  Cressey,  02  Me.  614,  43  Atl.  118,  holding  conveyance  to  son,  but 
in  case  he  should  die  without  children  then  to  another  named  son,  created  a  fee 
simple  determinable  upon  the  named  condition. 

S  AM.  DEC.  35,  PEARSAUi  v.  DWIOHT,  2  MASS.  84. 
Conflict  of  laws. 

Cited  in  Re.  Barry,  42  Fed.  113,  136  U.  S.  607  note.  34  L.  ed.  603.  10  Sup.  Ct. 
Rep.  860,  denying  alien  father's  right  to  habeas  corpus  to  recover  child  from 
mother  entitled  to  custody  thereof,  by  law  of  state  where  she  resides ;  Union  Bank 
V.  Smith,  4  Cranch,  C.  C.  21,  Fed.  Cas.  No.  14,362,  holding  that  law  of  state 
where  administration  granted  governs  order  of  payment  of  debts,  though  contract- 
ed elsewhere;  Morgan  v.  Camden  ft  A.  R.  Co.  18  W.  N.  C.  128,  18  Phila.  384,  43 
Phila.  Leg.  Int.  162,  2  Pa.  Co.  Ct.  07,  holding  statute  of  foreign  state  where  acci- 
dent occurred  no  bar  to  action  here  for  personal  injuries  negligently  inflicted; 
Bain  v.  Northern  C.  R.  Co.  120  Wis.  412,  08  N.  W.  241,  sustaining  right  of  recovery 
here  for  personal  injuries  under  statute  of  foreign  state  where  accident  occurred, 
statutes  of  both  states  being  substantially  alike;  Anderson  v.  Milwaukee  ft  St. 
P.  R.  Co.  37  Wis.  321,  denying  right  of  action  here  against  master  for  injuries 
negligently  inflicted  by  fellow  servant  in  another  state  whose  statutes  give  such 
right;  Pelton  v.  Platner,  13  Ohio,  200,  42  A.  D.  107,  on  giving  effect  to  law  of 
state  where  judgment  was  rendered  if  it  is  proved. 

Cited  in  note  in  12  A.  D.  472,  on  law  governing  validity  of  transfer  of  prop- 
erty. 
—  As  to  contracts  generally. 

Cited  in  Smith  v.  Godfrey,  28  N.  H.  370,  61  A.  D.  617,  sustaining  right  of  re- 
covery here  for  price  of  liquor  lawfully  sold  elsewhere,  though  vendor  knew  ven- 
dee's intention  to  resell  here  unlawfully;  Davis  v.  Bronson,  6  Iowa,  410,  denying 
Am.  Dec.  VoL  I.— 16. 
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right  of  recovery  kere  for  price  of  liqnort  lawfully  told  elsewliere,  with  intent  to 
enable  vendee  to  unlawfully  resell  here;  Deoouche  v.  Savetier,  8  Johns.  Ch.  190,  8 
A.  D.  478,  holding  that  statute  of  this  state  gorems  action  here  upon  marriage 
contract  made  elsewhere;  Nute  v.  Hamilton  Mut  Ins.  Co.  ^  Gray,  174,  holding 
provision  in  insurance  company's  by-laws,  subject  to  whidi  policy  issued,  that 
suit  should  be  brou^t  in  specified  county  no  bar  to  action  elsewhere. 
— >  Aa  to  interest  or  vsnry. 

Cited  in  Houghton  t.  Page,  2  N.  H.  42,  9  A.  D.  30,  holding  that  usuiy  law  of 
foreign  state  will  be  enforced  here  where  similar  law  exists. 

—  Aa  to  commeroUU  paper. 

Cited  in  Titus  t.  Scantling,  3  Blackf.  372,  holding  bond  void  where  made  void 
everywhere;  Cox  v.  Adams,  2  Ga.  168,  holding  extent  of  indorser's  liability  de- 
termined by  laws  of  foreign  state  where  indorsement  made;  Houghton  v.  Page,  2 
N.  H.  42,  9  A.  D.  30,  holding  note  void  here  when  void  for  usury  in  foreign  state 
where  made  and  to  be  performed;  Broadhead  v.  Noyes,  9  Mo.  56,  denying  right  of 
action  of  covenant  here  upon  written  instrument  regarded  as  sealed  in  foreign 
state  where  made,  but  as  unsealed  here;  McClees  t.  Burt,  5  Met.  198,  holding 
assumpsit  maintainable  here  on  note  regarded  here  as  simple  contract,  though 
specialty  in  foreign  state  where  made;  Baxter  Nat.  Bank  v.  Talbot,  154  Mass.  213, 
13  L.RjL  52,  28  N.  E.  163,  holding  oral  evidence  admissible  to  show  indorsement 
in  another  state  not  absolute,  though  otherwise  if  made  here;  Cox  v.  Adams,  2 
Ga.  158,  holding  that  lew  fori  governs  remedy  on  contract  of  indorsement  made  in 
foreign  state  of  note  made  here,  payable  generally;  Foes  v.  Nutting,  14  Gray,  484, 
sustaining  right  of  action  here,  in  payee's  name,  on  note  assigned  without  indorse- 
ment in  foreign  state  whose  laws  require  that  every  action  be  prosecuted  in  name 
of  real  party  in  interest;  Roads  v.  Webb,  91  Me.  406,  64  A.  S.  R.  246,  40  Atl.  128, 
holding  that  laws  of  this  state  where  action  brought  govern  as  to  negotiability  of 
note;  Woodbridge  v.  Wright,  3  Conn.  523,  holding  creditor  entitled  to  execution 
against  debtor's  body  and  estate  on  judgment  recovered  here,  on  contract  made 
in  foreign  state  under  whose  insolvency  laws  debtor  discharged;  Whittemore  v. 
Adams,  2  Cow.  626,  holding  discharge  in  insolvency  exempting  the  person  from 
imprisonment,  of  no  extraterritorial  effect;  Hempstead  v.  Reed,  6  Conn.  480, 
holding  debtor's  certificate  of  discharge  under  foreign  statutes  available  as  de- 
fense to  action  here  on  note;  Ayres  v.  Audubon,  2  Hill,  L.  601,  sustaining  right  to 
arrest  and  hold  party  to  bail  in  this  state,  in  action  here  on  judgment  of  foreign 
state  under  whose  insolvency  laws  defendant  exempted  from  arrest;  Jones  ▼. 
Dunn,  12  N.  C.  (1  Dev.  L.)  326,  holding  that  laws  of  state  where  action  brought, 
govern  as  to  right  to  imprison  debtor  on  ca.  sa.,  thou^  contract  made  elsewhere ; 
Wood  V.  Malin,  10  N.  J.  L.  208,  denying  right  to  release  from  arrest  on  contract 
upon  filing  common  bill,  though  defendant  discharged  under  insolvency  laws  of 
*  foreign  state  where  contract  made  and  parties  then  resided ;  Hinkley  v.  Marean,  3 
Mason,  88,  Fed.  Cas.  No.  6,523,  holding  discharge  under  foreign  insolvency  act  no 
defense  to  action  on  bill  of  exchange  in  state  where  made;  Van  Reimsdyk  v.  Kane, 
1  Gall.  371,  Fed.  Cas.  No.  16,871,  holding  discharge  under  insolvency  act  of 
Rhode  Island  no  discharge  of  note  made  and  payable  in  foreign  country. 

Distinguished  in  Blanchard  v.  Russell,  13  Mass.  1,  7  A.  D.  106,  holding  dis- 
charge in  bankruptcy  in  another  state  where  debtor  resided  when  contract  made, 
bar  to  action  thereon  here. 

—  As  to  remedy  generally. 

Cited  hi  Gibbs  v.  Howard,  2  N.  H.  296,  holding  right  to  set  off  against  note 
made  in  foreign  state  determined  by  laws  of  state  where  action  brought ;  M'Rae  v. 
Mattoon,  10  Pick.  49,  as  to  whether  bail  bond  is  assignable  in  foreign  state  so  that 
assignee  may  sue  here  in  own  name;  Olivier  v.  Townes,  2  Mart.  N.  S.  93,  sustais- 
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ing  creditor's  right  here  to  attach  property  within  state  before  sale  and  delivery, 
though  otherwise  in  foreign  state  where  debtor  domiciled. 
—  As  to  statute  of  limltatloifts. 

Cited  in  LeRoy  t.  Crowninshield,  2  Mason,  151,  Fed.  Cas.  No.  8,269,  holding 
statute  of  state  where  eontract  made  no  bar  to  suit  thereon  brought  elsewhere; 
NicoUs  T.  Rodgers,  2  Paine,  437,  Fed.  Cas.  No.  10,260,  holding  statute  of  state 
where  action  brought  bar  to  recovery  on  note  made  elsewhere;  Medbury  v.  Hop- 
kins, 3  Conn.  472;  Byrne  v.  Crowninshield,  17  Mass.  55;  Atwater  v.  Townsend,  4 
Conn.  47,  10  A.  D.  97, — holding  bar  of  limitations  of  another  state  of  no  avail, 
although  debtor  resides  there;  Jones  v.  Jones,  18  Ala.  248,  holding  statute  of  an- 
other state  where  contract  made  no  bar  to  suit  thereon  brought  here;  Gulick  v. 
Loder,  13  N.  J.  L.  68,  22  A.  D.  711,  holding  that  statute  of  this  state  governs  ac- 
tion here  on  Judgment  recovered  elsewhere;  Bacon  v.  Dahlgreen,  7  La.  Ann.  599, 
holding  statute  of  foreign  state  where  note  made  no  bar  to  action  here  against 
surety;  Townsend  v.  Jemison,  9  How.  407,  13  L.  ed.  194,  holding  statute  of  state 
where  cause  accrued  no  defense  to  action  in  another  state;  Beardsley  v.  South- 
mayd,  15  N.  J.  L.  171,  denying  right  of  action  here  by  one  nonresident  against 
another  on  note  barred  here  by  statute;  Levy  v.  Boas,  Bail  L.  217,  23  A.  D.  134, 
holding  statute  of  this  state  bar  to  action  here  on  contract  not  barred  by  statute 
of  foreign  state  where  made;  Wilcox  v.  Williams,  5  Nev.  206;  Thibodeau  v.  Le- 
Tassuer,  36  Me.  362, — ^holding  statute  of  this  state  bar  to  action  here  on  note  made 
elsewhere;  Hoyt  v.  McNeil,  13  Minn.  390,  Gil.  362,  holding  action  here  on  con- 
tract not  barred  on  ground  of  bar  in  foreign  state  where  cause  arose,  it  not  ap- 
pearing that  any  statute  there  exists;  Goodman  v.  Munks,  8  Port.  (Ala.)  84,  hold- 
ing bar  created  by  statute  of  foreign  state  where  note  made  and  maker  resided  un- 
til bar  complete,  available  as  defense  to  action  here. 

Cited  in  reference  note  in  12  A.  D.  591,  as  to  government  of  case  by  statute  of 
limitations  where  action  is  brought. 

Cited  in  notes  in  13  LJlJi.  565;  5  E.  R.  C.  944, — on  law  governing  limitation  of 
actions;  23  A.  D.  135,  on  lem  fori  regulating  time  of  limitation;  6  L.RJ^.(N.S.) 
659,  on  law  governing  limitation  of  actions  on  contract;  48  L.RJI.  627,  on  statute 
of  limitations  governing  actions  on  contract  in  another  state  or  country,  in  ab- 
sence of  statutory  provisions  in  forum  as  to  effect  of  bar  of  other  state. 
What  must  be  pleaded  —  Foreign  statutes. 

Cited  in  Hoyt  v.  McNeil,  13  Minn.  390,  Gil.  362,  holding  foreign  statute  of  limi- 
tations no  defense  here  on  debt  contracted  elsewhere  unless  set  forth;  Kinney  v. 
Hosea,  3  Harr.  (Del.)  77,  holding  that  foreign  statute  must  be  pleaded  in  action 
for  slander  based  thereon;  Holmes  v.  Broughton,  10  Wend.  75,  25  A.  D.  536,  hold- 
ing that  foreign  statute  must  be  set  forth  when  proceedings  thereunder  relied  upon 
as  satisfaction  of  judgment  here  in  suit ;  Myers  v.  Chicago,  St.  P.  M.  &  O.  R.  Co. 
69  Minn.  476,  65  A.  S.  R.  579,  72  N.  W.  694,  holding  that  foreign  statute  must  be 
pleaded  when  action  for  wrongful  death  based  thereon;  Becht  v.  Harris,  4  Minn. 
504,  Gil.  394,  holding  that  foreign  act  of  incorporation  must  be  pleaded  in  full. 
—  Statute  of  Umltatlons. 

Cited  in  Adams  v.  Tucker,  6  Colo.  App.  393,  40  Pac.  783,  holding  statute  un- 
available as  defense  unless  pleaded;  Kelly  v.  Wiseman,  2  Disney  (Ohio)  418, 
holding  it  unnecessary  to  plead  statute  as  trial  judge  may  take  notice  of  lapse  of 
time;  Bird  v.  Adams,  7  Ga.  505,  holding  that  statute  must  be  specially  pleaded 
unless,  by  law,  provable  under  general  issue;  Swenson  v.  Walker,  3  Tex.  03  (dis- 
senting opinion ) ,  on  availability  of  statute  of  limitations  upon  demurrer ;  Butcher 
T.  Hixton,  4  Leigh,  519,  as  to  whether  statute  should  be  specially  pleaded. 

Cited  in  note  in  39  L.  ed.  U.  S.  984,  on  necessity  of  pleading  statute  of  liroita- 
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Jadsment  on  demnrrer. 

Cited  in  State  v.  Allis,  18  Ark.  269,  holding  that  judgment  on  demurrer  shoi: 
be  against  party  making  first  defective  pleading  though  that  demurred  to  be  < 
fective ;  Ansley  v.  Mock,  8  Ala.  444,  holding  that  court  will,  on  demurrer,  oonsic 
entire  record  and  give  judgment  for  party  entitled  thereto;  Conto  v.  Silvia,  1 
Mass.  152,  49  N.  £.  86,  to  point  that  demurrers  in  actions  of  law  in  the  Suprei 
Judicial  court  are  heard  by  court  held  by  three  or  more  justices  as  raising  issi 
at  law. 
Statute  off  llmitationa  as  a  defense. 

Cited  in  Tagart  ▼.  Indiana,  16  Mo.  209,  holding  that  statute  does  not  begin 
run  upon  bond  made  by  nonresident  until  he  comes  into  this  state;  Mason  v.  Wa 
er,  14  Me.  163,  sustaining  heir's  rig^t  to  maintain  writ  of  right  on  anoesto 
seisin  within  thirty  years  from  oonunencement  of  disseisin,  though  anoesto 
right  of  entry  lost. 
Retroactive  statntes. 

Cited  in  Miller  v.  Smith,  16  Wend.  425,  holding  that  act  making  presumption 
payment  applicable  to  judgments  previously  rendered  attaches  to  all  judgmei 
though  life  thereof  abridged;  Scobey  v.  Gibson,  17  Ind.  572,  79  A.  D.  490  (dissei 
ing  opinion),  on  constitutionality  of  statute  providing  for  redemption  of  land  sc 
upon  execution,  as  applied  to  j.udgments  on  existing  contracts;  Didcen  v.  Johnsc 
7  Oa.  484,  holding  statute  no  defense  to  action  for  recovery  of  land  unless  p< 
session  for  requisite  period  proved;  Edmonson  v.  Ferguson,  11  Mo.  344,  sustaini 
constitutionality  of  act  which  suspends  suits  and  process  against  volunteers  abse 
from  state  until  regiment  returns. 

S  AM.  DEC.  89,  WAIiES  ▼.  STETSON,  t  MASS.  14S. 
Validity  off  laws  retroacting  on  vested  rights. 

Cited  in  Bridgeport  v.  Housatonic  R.  Co.  15  Conn.  476,  holding  that  vesi 
rights  cannot  be  taken  away  or  impaired  by  a  statute;  Qoshen  v.  Stonington, 
Conn.  209,  10  A.  D.  121,  holding  that  anterior  vested  rights  ought  not  to  be  i 
paired  by  construction;  Lowe  v.  Harris,  112  N.  C.  472,  22  L.R^  379,  17  S. 
539,  holding  that  a  state  has  no  power  to  devest  property  from  one  person  a 
vest  it  in  another  for  private  purposes  without  his  consent;  Denny  v.  Bennett,  1 
U.  S.  489,  32  L.  ed.  491,  9  Sup.  Ct.  Rep.  134,  holding  that  it  is  only  those  cc 
tracts  which  exist  at  the  passage  of  the  hostile  law  that  are  protected;  Bass 
Columbus,  30  Ga.  845,  as  a  case  denying  the  authority  to  the  judiciary  to  tr« 
retrospective  acts  as  void. 

Cited  in  reference  notes  in  42  A.  D.  728,  on  legislative  grant  as  a  contract  t 
obligation  of  which  cannot  be  impaired ;  73  A.  D.  707,  on  power  to  destroy  rigl 
vested  in  private  corporation  without  its  consent. 

Cited  in  note  in  120  A.  S.  R.  472,  on  effect  of  statutes  making  pre-existing  cc 
tracts  illegal. 
Vested  rights  in  corporate  charter. 

Cited  in  Inland  Fisheries  v.  Holyoke  Water  Power  Co.  104  Mass.  446,  6  A. 
247;  Holyoke  Water  Power  Co.  v.  Lyman,  15  Wall.  500,  21  L.  ed.  133;  Greenwo 
V.  Union  Freight  R.  Co.  105  U.  S.  13,  26  L.  ed.  961 ;  Leep  v.  St.  Louis,  I.  M.  A 
R.  Co.  58  Ark.  407,  41  A.  S.  R.  109,  23  L.R.A.  264,  25  S.  W.  75;  State  ex  rel.  Ci 
tis  V.  Brown  A  S.  Mfg.  Co.  18  R.  I.  16,  17  L.R.A.  856,  25  Atl.  246;  Coffin  v.  Ri< 
45  Me.  507,  71  A.  D.  559;  Bailey  v.  Philadelphia,  W.  A  B.  R.  Co.  4  Harr.  (De 
389,  44  A.  D.  593;  Bronson  v.  Taylor,  33  Conn.  116;  Derby  Tump.  Co.  v.  Pari 
10  Conn.  522,  27  A.  D.  700;  People  v.  Kerr,  37  Barb.  357;  Allen  v.  Ajax  Min.  < 
30  Mont.  490.  77  Pac.  47;  Dartmouth  College  v.  Woodward,  4  Wheat  518,  4  I*,  t 
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<29,— boldmg  ri^ta  legally  vested  in  a  corporation  not  tubject  to  be  controlled  or 
desUoyed  by  rabeequent  statute  unless  such  power  be  reserved  in  the  act  of  incor- 
poration; Charles  River  Bridge  v.  Warren  Bridge,  7  Pick.  344,  holding  that  where 
there  is  an  existing  franchise,  no  part  of  it  can  be  r^granted  unless  there  has  been 
a  forfeiture;  Charles  River  Bridge  v.  Warren  Bridge,  11  Pet.  420,  9  L.  ed.  773, 
holding  that  the  legislature  has  no  power  to  destroy  or  alter  powers  given  a  cor- 
poration unless  reserved;  Louisiana  State  Lottery  Co.  v.  Fitzpatrick,  3  Woods,  222, 
Fed.  Cas.  No.  8,541,  holding  that  every  concession  of  a  franchise  confers  rights 
which  cannot  be  resumed  without  reservation  of  power  to  do  so  in  the  grant;  Le- 
Clercq  v.  Gallipolis,  7  Ohio,  pt  1,  217,  28  A.  D.  541,  holding  the  franchises  and 
powers  held  by  a  private  corporation  not  revocable  unless  there  is  a  forfeiture  for 
misconduct  by  the  company;  Young  v.  Harrison,  6  Ga.  130,  holding  that  legisla- 
ture cannot  repeal,  impair,  or  alter  the  charter  of  a  corporation  against  its  con- 
sent or  without  the  default  ci  the  corporation,  judicially  ascertained  and  declared. 

—  Reserved  power  in  state. 

Cited  in  Spring  Valky  Waterworiu  v.  Schottler,  110  U.  S.  347,  28  L.  ed.  173,  4 
Sup.  Ct.  Rep.  48;  holding  that  a  state  by  a  reservation  may  save  the  power  to 
control  a  corporation;  Citizens'  Sav.  Bank  v.  Owensboro,  173  U.  S.  636,  43  L.  ed. 
840,  19  Sup.  Ct.  Rep.  530,  holding  that  where  there  is  a  provision  reserving  to  the 
legislature  the  ri|^t  to  amend  or  repeal  the  charter,  it  is  held  to  be  a  part  of  the 
contract;  Miller  v.  New  York,  15  Wall.  478,  21  L.  ed.  98,  holding  obligation  of 
contracts  not  impaired  by  altering  corporate  charter  if  power  to  do  so  was  reserved 
therein;  State  ex  rel.  Curtis  v.  Brown  k  S.  Mfg.  Co.  18  R.  I.  16,  17  L.R.A.  856,  25 
AtL  246;  Erie  &  N.  E.  R.  Co.  v.  Casey,  26  Pa.  287,— holding  that  if  the  power  to 
repeal  in  a  certain  contingency  is  made  a  part  of  the  act  pf  incorporation,  an  ex- 
ercise on  that  contingency  does  not  impair  the  obligation  of  contract. 
Conatmctlon  of  charter  or  framMse. 

ated  in  Columbia  Bridge  Co.  v.  Kline,  Brightly  (Pa.)  320,  4  CUrk  (Pa.)  47, 
holding  that  a  corporation  for  a  specific  purpose  is  a  corporation  for  no  other  pur- 
pose; McLeod  V.  Burroughs,  9  Ga.  213,  holding  that  any  ambiguity  in  an  act  of 
incorporation  operates  against  the  corporation;  Troy  Laundry  ft  Machinery  Co.  v. 
Denver,  11  Colo.  App.  368,  53  Pac  256;  Moore  v.  Vance,  1  Ohio,  12, — holding  that 
a  statute  should  be  construed  so  that  existing  rights  are  not  infringed  on,  if  it  is 
reasonably  susceptible  of  such  a  construction;  Selman  v.  Wolfe,  27  Tex.  68,  hold- 
ing that  statutes  for  benefit  of  citizens  or  corporations  will  not  be  construed  to  af- 
fect rights  and  privileges  of  others  unless  such  construction  results  from  express 
words  or  necessary  implication. 

—  Conditions  in  grant  off  ffranc^lse  or  power. 

Cited  in  Cayuga  Bridge  Co.  v.  Magee,  2  Paige,  1 16,  holding  that  an  act  granting 
special  power  to  a  company  must  be  construed  strictly  against  the  company ;  C^m. 
V.  New  Bedford  Bridge,  2  Gray,  339,  holding  that  a  bridge  company  by  accepting 
an  anthorization  to  erect  a  bridge  over  a  navigable  stream  assumes  the  duties  im- 
posed upon  them  by  the  act;  Powell  v.  Sammons,  31  Ala.  552,  on  the  power  of  a 
legialatnre  to  restrict  a  turnpike  company  to  the  charge  of  a  reasonable  toll. 
Obetmctlons  in  hi^rhways. 

Cited  in  Connecticut  River  Lumber  Co.  v.  Olcott  Falls  Co.  65  N.  H.  290,  13 
L.R.A.  826,  21  Atl.  1090,  on  what  is  an  obstruction  in  a  public  highway. 

—  Ri^lii  to  abate  obetmction. 

Cited  in  Corthell  v.  Hofanes,  88  Me.  376,  34  Atl.  173;  Thwing  v.  Clifford,  136 
Mass.  482, — ^holding  that  any  traveler  on  a  highway  discommoded  by  a  nuisance 
may  remove  it;  Odiome  v.  Lyford,  9  N.  H.  502,  32  A.  D.  387;  Harrower  v.  Ritson, 
37  Barb.  301  (dissenting  opinion), — on  the  right  of  an  individual  to  abate  an  en- 
croachment on  a  public  highway. 
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Distinguished  in  Harrower  v.  Ritson,  37  Barb.  801,  holding  an  individual  not 
authorized  to  remove  a  fence  on  a  highway  unless  it  hinders,  impedes,  or  obstructs 
the  use  of  the  road. 
LieglsUitive  power  as  to  public  property. 

Cited  in  Connecticut  River  Lumber  Co.  v.  Olcott  Falls  Co.  65  N.  H.  290,  13 
L.R.A.  826,  21  Atl.  1090,  on  power  of  legislature  to  extinguish  or  abandon  public 
trusts  or  estates. 
IiegUlatlve  discontinuance  of  highway. 

Cited  in  Rowell  v.  Doggett,  143  Mass.  483,  10  N.  E.  182,  holding  an  act  discon< 
tinning  a  highway  constitutional;  Inferior  Ct.  Justices  v.  Griffin  &  W.  P.  Plank 
Road  Co.  9  Ga.  475;  Sherwood  v.  Weston,  18  Conn.  32, — holding  that  legislature 
may  discontinue  highway;  People  v.  Kerr,  37  Barb.  357,  holding  that  legislatures 
have  power  to  obstruct,  modify,  impair,  or  extinguish  a  highway ;  State  v.  Hamp- 
ton, 2  N.  H.  22,  holding  that  the  legislature  has  power  to  permit  a  turnpike  cor- 
poration to  lay  out  their  road  upon  an  ancient  highway. 
Construction  of  statutes. 

Cited  in  Com.  ex  rel.  Alberti  v.  Bank  of  United  States,  2  Ashm.  (Pa.)  349, 
holding  that  a  statute  should  receive  a  reasonable  construction  if  the  words  will 
admit  of  it;  Crosby  v.  Hawthorne,  25  Ala.  221  (dissenting  opinion),  on  construc- 
tion of  a  legislative  act. 

8  AM.  DEO.  41,  PAGE  t.  TRUFANT,  S  BIASS.  159. 
Validity  of  agreement  for  separate  maintenance  of  wife. 

Cited  in  Carey  v.  Mackey,  82  Me.  516,  17  A.  S.  R.  500,  0  LJt.A.  113,  20  Atl.  84, 
holding  valid  an  agreement  between  a  husband  and  wife  who  have  separated,  or 
are  about  to  do  so,  for  a  separate  support  of  the  wife;  Bailey  v,  Dillon,  186  Mass. 
244,  66  L.R.A.  427,  71  N.  £.  538;  Fox  v.  Davis,  113  Mass.  255,  18  A.  R.  476, 
holding  similar  agreement  to  pay  through  a  trustee  is  not  against  public  policy; 
Calkins  v.  Long,  22  Barb.  07,  heading  provision  made  for  the  support  of  the  wife, 
in  the  articles  of  separation,  will  be  enforced. 

Cited  in  note  in  1  L.R.A.  512,  on  agreements  between  husband  and  wife 
through  medium  of  trustee. 

Distinguished  in  Foote  v.  Nickerson,  70  N.  H.  406,  54  L.R.A.  554,  48  AtL  1088, 
holding  that  a  contract  between  husband  and  wife  for  a  separate  maintenance 
for  the  wife,  is  not  enforceable  when  it  forms  an  indivisible  part  of  an  agre^nent 
for  dissolution  of  the  marital  relation. 
—  Consideration  for  agreement. 

Cited  in  Reed  v.  Gannon,  3  Daly,  414,  holding  that  an  engagement  by  a  trustee 
to  maintain  wife  is  a  sufficient  consideration  for  agreement  in  respect  thereto 
with  trustee. 
Seal  as  Importing  consideration. 

Cited  in  Van  Valkenburgh  v.  Smith,  60  Me.  07 ;  Hudson  v.  Miles,  185  Mass.  582, 
102  A.  S.  R.  370,  71  N.  E.  63;  Healy  v.  Newton,  06  Mich.  228,  55  N.  W.  666; 
Ames  V.  Foster,  3  Allen,  541, — holding  that  solemnity  of  its  execution  imports 
a  consideration  for  bond;  Mather  v.  Corliss,  103  Mass.  568;  Hayes  v.  Kyle,  8 
Allen,  300, — ^holding  same  as  to  contract  under  seal. 

Cited  in  note  in  05  A.  D.  288,  280,  as  to  whether  and  when  bond  under  seal 
may  be  enforced  though  without  consideration. 

Distinguished  in  Barrow  v.  Bispham,  11  N.  J.  L.  110,  holding  that  an  obligee's 
fraud  in  obtaining  a  bond  may  be  set  up  in  an  action  by  an  assignee. 
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Contracts  for  Illegal  object. 

Cited  in  Ray  ▼.  McDeiritt,  126  Mich.  417,  86  A.  S.  R.  548,  85  N.  W.  1086 
(dissenting  opinion),  on  the  nonenforcibility  of  an  illegal  contract. 

a  AM.  DEC.  48,  PERNAM  t.  WBAD,  S  BIASS.  SOS. 
Creation  of  right  of  way  by  necessity. 

Cited  in  Gill  y.  Trout,  Tappan  (Ohio)  251;  Lawton  y.  RiYers,  2  M'Cord,  L.  445, 
13  A.  D.  741, — holding  actual  necessity,  not  mere  incouYenience,  required  to  create 
way  by  necessity;  Tninbull  y.  RiYers,  3  M'0>rd,  L.  137,  15  A.  D.  622,  holding  in- 
conYenienoe  of  going  to  one's  land  by  water  not  such  necessity  as  will  give  way 
OYer  land  of  another;  Cooper  y.  Maupin,  6  Mo.  624,  35  A.  D.  456,  holding  that  way 
from  necessity  from  one  part  of  claimant's  land  to  another,  oYcr  land  of  another, 
cannot  exist;  Schmidt  y.  Quinn,  136  Mass.  575,  holding  that  way  by  necessity  may 
be  created  when  dominant  estate  is  set  off  on  execution  from  senrient  estate; 
Kimball  y.  (>>checho  R.  Co.  27  N.  H.  448,  59  A.  D.  387,  holding  when  only  way  oi 
access  to  plaintiff's  land  is  OYer  land  of  his  grantors  or  that  of  strangers  he  has 
a  way  of  necessity  oYcr  grantor's  land;  Ellis  y.  Bassett,  128  Ind.  118,  25  A.  S.  R. 
421,  27  N.  E.  344,  holding  complaint  to  quiet  title  to  right  of  way  need  not 
allege  inability  to  obtain  way  OYer  land  of  others;  Linkenhoker  y.  Graybill,  80 
Va.  835,  holding  one  purchasing  land  with  right  of  way  OYcr  land  of  third  party 
cannot  abandon  it  and  haYe  public  road  established  for  his  exclusiYe  use  OYcr 
same  land  in  another  direction;  Powers  y.  Harlow,  53  Mich.  507,  51  A.  R.  154, 
19  N.  W.  257,  holding  that  leasing  premises  not  accessible  except  across  lessor's 
land  giYes  right  of  way  by  necessity;  Proudfoot  y.  Baffle,  (W.  Va.)  12  L.R.A. 
(N.S.)  482,  57  S.  E.  256,  holding  when  one  owning  land  surrounded  by  that  of 
others  purchases  an  adjoining  tract  and  establishes  a  way,  sale  of  original  tract 
carries  with  it  the  right  of  way;  Collins  y.  Prentice,  15  Onn.  39,  38  A.  D.  61, 
holding  sale  by  executors  under  decree  operates  to  create  way  of  necessity  same 
as  if  ccmYeyance  were  made  by  owner;  Cheswell  y.  Chapman,  38  N.  H.  14,  75 
A.  D.  158,  holding  that  committee  appointed  to  partition  lands  of  deceased  person 
may  giYC  to  share  of  one  tenant  a  right  of  way  over  that  assigned  to  another; 
Blum  Y.  Weston,  102  Cal.  362,  41  A.  S.  R.  188,  36  Pac.  778,  holding  when  land  is 
allotted  by  court  on  partition  so  that  if  by  deed  one  party  would  be  entitled  to 
way  of  necessity  the  allotment  by  court  will  have  that  effect;  Ritchey  y.  Welsh, 
149  Ind.  214,  40  L.R.A.  105,  48  N.  E.  1031,  holding  when  on  partition  one  tract 
set  off  has  no  access  to  highway  way  by  necessity  attaches  over  land  partitioned 
to  another;  Dudley  v.  Cilley,  5  N.  H.  558,  on  ways  by  necessity. 

Cited  in  reference  notes  in  59  A.  D.  388,  on  when  way  by  necessity  exists; 
16  A.  D.  417,  on  right  of  way  over  another's  land. 

Cited  in  notes  in  35  A.  D.  464;  85  A.  D.  675, — on  ways  of  necessity;  13  A.  D. 
747,  as  to  when  way  by  necessity  arises;  85  A.  D.  678,  on  cases  in  which  ways  of 
necessity  exist;  12  LJl.A.(N.S.)  482,  as  to  whether  fact  that  sale  of  part  of 
tract  is  iuYoluntary  prevents  the  implication  of  way  by  necessity  OYer  the  re- 
mainder. 

S  AM.  DBC.  45,  COOSWEXIj  t.  DOIililVER,  S  BIASS.  S17. 
Acoonnt  books  as  eridnece. 

ated  In  Gurley  y.  MacLennan,  17  App.  D.  C.  170;  Bates  y.  Preble,  151  U.  S.  149, 
38  L.  ed.  106,  14  Sup.  Ct.  Rep.  277,— admitting  books  of  account  kept  in  r^^ular 
course  of  business  whoi  supplemented  by  the  oath  of  the  party  who  kept  them; 
Case  Y.  Potter,  8  Johns.  211,  holding  book  of  account  containing  original  entries 
m  handwriting  of  intestate  inadmissible  for  plaintiff  in  action  by  administrator 
for  mtmey  lent* 
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Cited  in  reiercnee  Botes  in  61  A.  D.  290,  on  books  of  meeoimt  ms  eridei 
72  A.  D.  629,  on  giring  sliop  books  in  evidence;  18  A.  D.  649,  on  admissibllit 
books  of  ftoeoant  and  books  of  tndesmen. 

Cited  in  notes  in  52  L.R,A.  576,  im  admissibility  in  party's  fsTor  of  entrie 
accounts  original  or  transferred;  52  L.R.A.  583,  on  tinie  for  making  entries 
affecting  admissibility  of  books  of  acooont  in  party's  own  fa^or. 

—  Beqnialtea  as  to  natare  and  keeping. 

Cited  in  Hooper  ▼.  Taylor,  39  He.  224,  holding  form,  eonstmction,  or  substt 
of  the  book,  if  capable  of  perpetuating  a  record  thereon,  immaterial;  Prati 
White,  132  Mass.  477,  holding  book  must  appear  to  have  been  honestly  kept 
not  intentionally  altered  and  to  hare  been  the  daily  business  of  the  pai 
Dunbar  t.  Wright,  20  Fla.  446,  same  as  to  keeping;  Landis  ▼.  Turner,  14  ( 
573,  holding  that  entries  must  be  made  at  or  near  the  time  of  the  transactioi 
which  they  relate ;  Gibson  t.  Bailey,  13  Met.  537,  bidding  laborer's  small  memoi 
dum  book  containing  all  the  charges  sued  for  entered  on  one  leaf  with  no 
terrening  charges  admissible  though  written  with  a  pencil;  Davis  v.  Sanf< 
9  Allen,  216,  holding  book  account  inadmissible  which  on  inspection  does  not 
pear  to  be  the  daily  minutes  of  the  party  made  at  or  near  the  time  of  the  trf 
action;  Levine  v.  Lancashire  Ins.  Co.  66  Minn.  138,  68  N.  W.  855,  holding  t 
the  mere  existence  of  errors  would  not  necessarily  make  books  incompetent, 
would  affect  their  credibility. 

Cited  in  notes  in  52  L.R«A.  574,  on  effect  of  alterations  and  erasures  in  bo 
of  account  on  admissibility  in  favor  of  party;  52  L.R.A.  589,  on  regularity  ac 
course  of  business  as  affecting  admissibility  of  books  of  account  in  party's  < 
favor. 

—  Court  and  Jury  prorince  as  to  books  offered. 

Cited  in  Larue  v.  Rowland,  7  Barb.  107;  Riley  v.  Boehm,  167  Mass.  183, 
N.  £.  84, — holding  that  whether  record  book  is  of  a  diaracter  to  be  admissibU 
for  court  to  decide;  Anderson  v.  Ames,  6  Iowa,  486,  holding  competency  of 
books  offered  is  for  the  court  to  judge,  and  credibility  for  the  jury;  Tayloi 
Tucker,  1  Ga.  231,  holding  credibility  of  the  bodes  and  of  party  making  the  enti 
is  to  be  weighed  by  the  jury;  Robinson  v.  Dibble,  17  Fla.  457,  holding  that  a  ju 
may,  because  of  erasures,  interlineations,  and  the  like  causes,  refuse  the  s 
mission  of  books  of  account  to  the  jury. 

Cited  in  note  in  52  L.R.A.  608,  on  preliminary  question  for  court  as  to 
missibility  of  account  books  in  party's  own  favor. 

—  Effect  of  oath  of  party  to  books. 

.  Cited  in  Vosburgh  v.  Thayer,  12  Johns.  461,  holding  that  the  charges  in  a  b< 
account  must  be  sworn  to  by  the  party  claiming  the  benefit  of  such  charg 
Eastman  v.  Moulton,  3  N.  H.  156,  holding  that  a  party  making  supplementi 
oath  to  book  of  accounts  is  not  a  witness  in  chief;  Leighton  v.  Manson,  14  ] 
208,  explaining  that  in  early  cases  books  of  account  were  admitted  only  as  foun 
tion  for  the  supplementary  evidence  of  the  oath  of  the  party;  Towle  v.  Bla 
38  Me.  95,  on  books  of  account  and  the  supplementary  oath  of  the  party 
competent  evidence. 

Distinguished  in  Richardson  v.  Emory,  23  N.  H.  220,  holding  that  it  is  1 
book  which  is  the  evidence  and  the  party  testifies  only  to  verify  it. 

—  Bfatters  provable  by  entries. 

Cited  in  Burnham  v.  Adams,  5  Vt.  313;  Curren  v.  Crawford,  4  Serg.  ft  R. 
holding  books  of  original  entry  verified  by  the  oath  of  the  party  admissi 
to  prove  a  sale  and  delivery;  Inslee  v.  Prall,  23  N.  J.  L.  457,  holding  that  bo< 
of  account  are  not  admissible  to  show  mon^  lent;  Dwinel  v.  Pottle,  31  Me.  1 
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^l^ng  that  to  make  a  book  account  oompetent  eWdence  of  a  sale  and  deliTery 
tkM  party  must  swear  to  the  delivery  of  the  articles  charged. 
Commencement  of  Umitalions  asalnst  mutual  accounts. 

Cited  in  Costor  t.  Murrey,  5  Johns.  Ch.  622;  Wood  ▼.  Barney,  2  Vt.  369;  Gunn 
T.  Gunn,  74  Ga.  555,  58  A.  R.  447;  Spring  y.  Grey,  5  Mason,  505,  Fed.  Cas.  No. 
13,250;  Kimball  y.  Brown,  7  Wend.  322, — holding  that  if  part  of  an  open  current 
account  be  within  six  yeara  that  part  draws  after  it  the  articles  beyond  six  years; 
Laneey  y.  Maine  C.  R.  Co.  72  Me.  34,  holding  that  every  new  item  within  six  yeara 
is  an  admission  of  an  unsettled  account;  Davis  v.  Smith,  4  Me.  337,  holding  that 
every  new  and  additional  charge  by  one  party  revives  the  account  of  the  other 
party;  Bennett  v.  Davis,  1  N.  H.  19,  holding  the  accounts  must  be  mutual  for  the 
last  item  to  drew  after  it  items  of  a  longer  standiog  than  six  yeara;  Blair  v. 
Draw,  6  N.  H.  235,  on  mutual  accounts  as  exception  to  rule  governing  merchants' 
accounts  and  not  within  ordinary  limitations;  Thomson  v.  Hopper,  1  Watts  &  S. 
467  (dissenting  opinion),  on  the  effect  mutual  accounts  between  parties  on  the 
running  of  statute  of  limitations;  Penniman  v.  Rotch,  3  Met.  216,  raf erring  the  ac- 
crual of  plaintiff's  action  .to  the  last  item  on  whichever  side  of  an  account  ac- 
tually mutual;  Chace  v.  Trafford,  116  Mass.  529,  17  A.  R.  171,  holding  same  limi- 
tation applies  where  plaintiff  declares  on  his  own  charges  alone. 

Cited  in  reference  notes  in  28  A.  D.  569,  on  bar  of  limitations  on  running  ac- 
count; 32  A.  D.  525,  on  time  of  accrual  of  cause  of  action  on  mutual  accounts. 

Cited  in  note  in  89  A.  D.  79,  as  to  how  mutual  accounts  not  between  merchants 
are  affected  by  statute  of  limitations. 
New  promise  to  revive  barred  debt. 

Cited  in  Calloway  v.  Baldwin,  1  Tex.  App.  Civ.  Cas.  (White  &  W.)  313,  holding 
that  a  verbal  promise  to  pay  a  debt  which  has  been  discharged  in  bankruptcy 
made  by  the  bankrupt  after  his  discharge  is  a  valid  promise  and  can  be  en- 
forced. 
Saving  record  by  exceptions. 

Cited  in  O'Brien  v.  Keefe,  175  Mass.  274,  56  N.  E.  588,  as  an  early  case  where 
a  bill  of  exceptions  was  sealed  in  the  Court  of  Common  Pleas  under  statute  of 
Westminster,  13  Edw.  I,  c.  31;  Tyndale  v.  Stanwood,  186  Mass.  59,  71  N.  E.  83, 
holding  that  a  ruling  of  a  court  could  be  made  a  part  of  the  record  by  a  bill  of 
exceptions  and  revised  on  a  writ  of  error  pursuant  to  statute  of  Westminster, 
2,  (1). 

3  AM.  DEC.  49,  ElililS  T.  MARSHAIili,  S  BfASS.  S«9. 
Assent  as  requisite  to  membership  in  corporation. 

Cited  in  CofBn  v.  Collins,  17  Me.  440,  holding  that  being  named  in  an  act  does 
not  necessarily  prove  an  assent  to  or  acceptance  of  a  power  conferred  by  a  charter 
granted  by  the  act;  Thomas  v.  Dakin,  22  Wend.  9,  holding  that  the  legislature 
cannot  compel  a  citizen  to  be  a  member  of  a  private  corporation;  Stevens  v. 
Rutland  ft  B.  R.  Co.  29  Vt  545,  holding  that  a  member  of  a  corporetion  cannot 
be  held  as  a  member  under  a  charter  amended  in  some  vital  and  fundamental 
manner  without  his  consent;  Dunn  v.  Howe,  47  C.  C.  A.  13,  107  Fed.  849,  holding 
one  who  refuses  to  accept  stock  is  not  a  stockholder  even  though  the  secretary 
entere  his  name  in  the  bodes  as  such. 
—  Sufficiency  of  assent. 

Cited  in  Selma  &  T.  R.  Co.  v.  Tipton,  5  Ala.  787,  39  A.  D.  344,  holding  assent 
bf  implication  to  become  a  member  of  a  corporation  suffices;  Lexington  ft  W. 
C.  R.  Co.  -V.  Chandler,  13  Met.  311,  holding  that  being  a  petitioner  for  incor- 
poration or  being  described  by  the  act  of  incorporation  and  acting  thereunder 
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shows  membership;  Charles  RiTer  Bridge  t.  Warren  Bridge,  7  Pick.  S44,  holding 
that  a  reliDquishment  by  a  oorporatioii  of  right  to  collect  a  certain  amount  as 
toll  can  only  be  giyen  by  a  rote;  Wright  t.  Tukey,  3  Cush.  200,  holding  that  an 
assent  to  a  grant  or  private  act  may  be  proved  by  parol  evidence  of  acts  done 
under  it,  though  it  would  not  be  binding  without  such  assent. 
Aooeptanoe  or  refusal  of  leglslatlTe  grant  or  permit. 

Cited  in  State  ex  rel.  Pearson  t.  Hayes,  61  N.  H.  264;  St  Louis  ▼.  Russell, 
0  Mo.  507, — holding  that  a  person  may  refuse  a  grant  from  the  goremm^nt; 
Dartmouth  College  v.  Woodworth,  4  Wheat.  518,  4  L.  ed.  620;  YeaUm  v.  Bank  of 
Old  Dominion,  21  Gratt.  503,  holding  that  the  terms  offered  by  the  government  be 
either  acceded  to  or  refused  by  the  body  corporate. 
Application  of  enabling  acts. 

Cited  in  Greer  v.  Bumpass,  Mart.  &  Y.  04,  on  application  of  regulative  laws  to 
persons  generally. 

S  AM.  DEC.  54,  COM.  v.  JUDD,  S  MASS.  329. 
Nature  and  criminality  of  conspiracy. 

Cited  in  State  v.  Bacon,  27  R.  I.  252,  61  Atl.  653,  holding  offense  of  conspiracy 
complete  when  confederacy  is  made;  State  v.  Setter,  57  Conn.  461,  14  A.  S.  R. 
121,  18  Atl.  782,  sustaining  conviction  for  conspiracy  to  commit  theft  though 
theft  actually  committed;  Gardiner  v.  Pollard,  10  Boew.  674,  denying  right  of 
action  at  common  law  for  merely  conspiring  together  to  injure  a  third  person; 
Cross  V.  Peters,  1  Me.  376,  10  A.  D.  78,  holding  conspiracy  between  two  or  more  to 
obtain  goods  from  another  punishable  as  crime  though  without  any  false  pre- 
tenses; State  ▼.  Gannon,  75  Conn.  206,  52  Atl.  727,  holding  conspiracy  to  cheat 
and  defraud  another  an  indictable  offense  whether  or  not,  object  or  means  of  execu- 
tion punishable  as  crimes;  State  v.  Norton,  23  N.  J.  L.  33,  holding  conspiracy 
to  cheat  or  defraud  incorporated  bank  of  issue  indictable  offense  though  means 
used  not  in  itself  indictable;  Com.  v.  Hunt,  4  Met.  Ill,  38  A.  D.  346,  holding  com- 
bination of  workmen  not  to  work  with  nonmembers  or  for  employers  who  retain 
same  not  indictable  conspiracy;  State  v.  Murphy,  6  Ala.  765,  41  A.  D.  70,  holding 
conspiracy  whereby  female  deceived  into  false  and  illegal  marriage  for  purpose 
of  seduction  an  indictable  offense;  State  v.  Bumham,  15  N.  H.  306,  sustaining  con- 
viction for  conspiracy  to  obtain  employment  by  insurance  company  executed  by  is- 
sue of  fraudulent  policies  to  procure  votes  at  election  of  directors;  State  v.  De 
Witt,  2  Hill,  L.  282, 27  A.  D.  371,  holding  conspiracy  to  destroy  will  and  thereby  de- 
fraud devisees  indictable ;  State  v.  Rickey,  0  N.  J.  L.  203,  holding  conspiracy  to  ob- 
tain money  from  bank  by  drawing  checks  thereon  when  parties  had  no  funds  there 
not  indictable  offense;  State  v.  Dyer,  67  Vt.  600,  32  Atl.  814,  holding  combination 
to  prevent  certain  individual  from  obtaining  work  or  employment  or  continuing  in 
same,  criminal  conspiracy;  State  v.  Buchanan,  5  Harr.  &  J.  317,  0  A.  D.  534,  hold- 
ing to  conspiracy  to  cheat,  defraud,  and  impoverish  oflScers  of  bank  of  the  United 
States  punishable  offense;  People  ▼.  Oilman,  121  Mich.  187,  80  A.  S.  R.  490, 
46  L.R.A.  218,  80  N.  W.  4,  sustaining  conviction  under  indictment  for  conspiracy 
to  defraud  particular  individual  who  paid  to  witness  seance  intended  to  deceive 
general  public;  ODonnell  v.  People,  110  111.  App.  250,  holding  conspiracy  to  pro- 
cure verdict  by  promised  rewards  indictable  though  court  whose  proceedings  at- 
tempted to  be  corrupted  without  jurisdiction  of  cause  affected;  Lambert  v. 
People,  0  Cow.  578,  holding  conspiracy  to  commit  private  fraud  indictable. 

Cited  in  reference  notes  in  40  A.  D.  531,  as  to  what  constitutes  conspiracy; 
27  A.  D.  376,  on  what  acts  of  conspiracy  are  indictable;  41  A.  D.  84,  on  indictable 
acts  of  conspiracy;  80  A.  S.  R.  402,  as  to  when  conspiracy  to  defraud  is  com- 
plete. 
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Cited  m  notes  jm  il  A,  B*  Si,  on  miiure  of  (?onapiriicy;  21  A.  D.  154,  on  wbat 
adicUWe  as  conspiracy ;  33  L.  ed.  U.  S.  72|  on  eombiniiticma  to  prt^judiee  of  public 
»  mminat  conspiracies  r  2  L,E.A.  33,  on  coiiBpiri&etes  to  injure  trade. 

Distitt^ished  in  Com.  t.  Hurley;  7  l^let^  506,  holding  inclictment  charging  eon- 
piracj  to  defraud  sp^ci^ed  individual  not  supported  by  proof  of  conapirairy  to 
»fmud  public  generally. 
nSclency   of   tndictnieiit  for  conspiracy* 

Cited  in  5tat«  w  Pulk^  12  Minn.  1Q4;  Gil,  99,  sustaining  indictment  for  con- 
p'ttMy  to  t^r  and  feather  certain  person  though  no  overt  act  alleged;  Fire  Ins. 
'o/i  y.  State^  75  Miaa.  24^  22  So.  99,  sustaining  i^ufficlencj  of  indictmeiDt  charging 
&njpiracy  to  Injure  public  hy  combination  of  fire  inanrance  companies  to  raise 
ited;  Com.  V.  Barnes,  132  Mauii.  242^  hol4ing  that  indictment  charging  conspiracy 

I  mnoT^  and  secrete  another's  good»  io  that  he  might  falsely  and  fraudulently  ob- 
lin  insurance  does  not  sufEicientlj  allege  eons^piraey  to  aaaiat  in  committing  fel- 
Qj ;  People  \\  Arnold,  40  M icb.  268,  9  N.  W.  406,  holding  that  indictment  charging 
^nspiracy  to  cheat  and  defraud  bj  false  pretenses  need  not  specify  pretenses  uaeJ : 
tate  V.  Grant  80  Iowa,  21d,  53  N.  W.  120;  State  v.  Ormiston,  66  Iowa,  143,  23 
i.  \\\  370;  holding  indictment  for  conspiracy  not  bad  for  duplicity  though  com- 
tis^aion  of  overt  act  also  charged  j  Com.  v.  BartiUon,  85  Pa.  482,  6  W.  N,  C. 
7T,  35  Phila.  Leg.  Int  01,  denying  anfliciency  of  indictment  for  conspiracy  which 
lieges  acta  in  renewal  when  original  conspiracy  not  laid  within  statutory  period; 
bm.  V.  Hunt,  4  Met.  Ill,  38  A.  D.  340  (reveraing  Tbatchcr,  Crim.  Caa-  609), 
olding  that  indictment  for  conspiracy  to  cauat*  emplojinent  only  of  mcmhi^rs  of 
Ttain  organization  must  set  forth  means  intended  to  be  used;   McKee  v.  State, 

II  Ind.  fl73t  12  N.  E.  510,  sustaining  sulficiency  of  indictment  charging  eon- 
piracy  to  cheat  and  defrand  divers  citizens  and  public  generally,  without  nsmiiig 
articular  persona;  Com.  v.  Eastman,  1  Cu»h,  l$9,  48  A.  D.  590.  denying  suftU-iency 
f  indictment  for  conspiracy  to  cheat  and  defraud  unteas  facts  set  forth  showing 
rimmal  object;  Com.  v.  Kurtz,  14  Pa.  Dial.  R.  741,  holding  joint  indictment  of 
iection  of  offioera  holding  different  positions  allowable  for  conspiracy  to  commit 
tiademeanor  of  etu^ng  hullot  box. 

Cited  in  reference  note  in  5  A*  D*  257.  on  indictment  for  conspiracy  to  cheat. 
nfllcfency  and  effect  af  verdict. 

Cited  in  State  v.  Robindon,  31  S.  C.  453,  10  S.  E,  ]0l,  holding  sentence  for  aj^gra^ 
Lted  assault  justified  by  verdict  of  guilty  of  aggravated  assault  and  battery 
ader  indictment  for  assault  with  intent  to  kill;  Statler  v.  United  State3,  157  U-  S. 
77,  39  L.  ed.  700.  15  Sup.  Ct.  Rep.  616,  holding  verdict  of  "guilty  in  fir^l  count 
)r  having  possession  of  counterfeit  minor  coin'*  equivalent  to  genera!  verdict  of 
uiity  under  first  count  of  indictment  charging  poBsesaion  of  counterfeit  coin 
ith  intent  to  defraud  j  Rogers  v.  Com.  I  Va.  Dec,  798,  19  S,  K  162,  holding 
eneral  verdict  of  guilty  and  flying  punishment  indorsed  on  indoraenient  not  bad 
3r  failure  to  r^fer  explicitly  to  indietment. 
tight  to  amend  verdict. 

Cited  in  McKean  v.  Cutler,  48  N.  H.  370,  sustaining  right  to  amend  verdict  by 
oserting  one  cent  damages  where  jury  found  for  plaintiff  in  replevin  without 
ssesaing  damages;  Foster  v.  Caldwell,  18  Vt.  176,  sustaining  county  cjurt*s 
tght  to  amend  verdict  in  action  of  asidumpait  by  atriking  out  "guilty''  and  inaert- 
Bg  ''did  aasume  a»d  promise.^ 

I  AM.  DEC,  59,  HOmi:  v.  BASS,  2  MASS.  380, 
ion  11  men ta  »s  contr«>lllng  quantity  or  distance  In  boutidarles. 
Cited  in  Hickman  v,  Tait,  Cooke   fTenn.)    460;  Smith  v.  Negbauer,  42  N,  J, 
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L.  306;  Doe  ex  dem.  Arden  ▼.  Thompson,  6  Cow.  371 ;  Bailey  ▼.  White,  41  N.  H. 
337 ;  PhiUipi  ▼.  Bowers,  7  Gray,  21 ;  Fisher  v.  Bennehoff,  121  III.  426,  13  N.  £. 
150;  Higley  ▼.  Bidwell,  9  Conn.  447;  Watkins  ▼.  King,  65  C.  C.  A.  290,  118  Fed. 
524;  Belden  v.  Sqrmour,  8  Conn.  19;  Long  ▼.  Merrill,  24  Pick.  157,— holding 
that  ascertained  monuments  prevail,  whether  they  coincide  with  courses,  distances 
and  occupation  or  not;  Percival  ▼.  Chase,  182  Mass.  371,  65  N.  E.  800,  holding 
monument  governs  measurements;  Fletcher  v.  Phelps,  28  Vt.  257,  holding  that 
lakes  and  creeks  when  called  for  in  a  deed  control  quantity,  lines,  courses  and 
distances;  Cobum  v.  Goxeter,  51  N.  H.  168,  holding  that  line  running  "to  a  stake 
crossing  the  river"  must  be  extended  across  the  river  though  the  length  of  the  line 
be  much  increased;  Stanley  v.  Green,  12  Cal.  148;  Gray  v.  Temple,  35  Mo.  494, — 
holding  description  by  metes  and  bounds  will  control  quantity;  Depue  v.  Sergent, 
21  W.  Va.  326,  holding  conveyance  by  metes  and  bounds  and  described  as  con- 
taining a  specified  acreage  "more  or  less"  is  a  sale  in  gross;  Boat  v.  Puff,  3 
Barb.  353;  Noble  v.  Googins,  99  Mass.  231, — holding  description  by  boundaries 
controls  statement  of  quantity ;  Boat  v.  Puff,  3  Barb.  353,  holding  quantity  not  of 
essence  of  contract;  Crislip  v.  Cain,  19  W.  Va.  438,  holding  same  unless  contract 
shows  different  intention. 

Cited  in  reference  notes  in  13  A.  D.  153,  on  effect  of  mistakes  in  boundaries; 
12  A*.  D.  70,  on  boundaries  in  deed  controlling  in  ascertaining  land  conveyed; 
29  A.  D.  302,  on  controlling  effect  of  boundaries  in  deed  in  ascertaining  land 
conveyed;  11  A.  D.  741,  on  preference  of  monuments  over  courses  and  distancea. 

Cited  in  notes  in  22  A.  D.  642,  on  boundaries;  4  L.RJI.  426;  30  A.  D.  737;  31 
A.  D.  154,— on  superiority  of  monuments  over  courses  and  distances. 

—  Description  by  occupancy  or  adjoinment. 

Cited  in  Pickman  v.  Trinity  Church,  123  Mass.  1,  25  A.  B.  1 ;  Tenny  v.  Beard, 
5  N.  H.  58;  Curtis  v.  Francis,  9  Cush.  427, — ^holding  that  land  of  an  adjoining 
property  owner  may  be  taken  as  a  monument;  Abbey  v.  McPherson,  1  Kan.  App. 
177,  41  Pac.  978,  holding  in  such  case  that  adjoining  lands  are  a  monument 
prevailing  over  courses  and  quantity;  Hall  v.  Powel,  4  Serg.  &  B.  456,  8  A.  D. 

722,  holding  lease  of  all  of  a  certain  tract  "then  occupied"  containing  " acres 

more  or  less"  is  lease  of  all  named  party  occupies;  Doctor  v.  Hellberg,  65  Wis. 
415,  27  N.  W.  176;  Doctor  v.  Furch,  76  Wis.  153,  44  N.  W.  648,— holding  under 
like  circumstances  quantity  was  not  warranted. 

3  AM.  DEC.  61,  MARSTON  v.  HOBBS,  S  MASS.  4SS. 
Nature  of  covenants  of  seisin  and  right  to  convey. 

Cited  in  Slater  v.  Bawson,  1  Met.  450,  holding  covenants  of  seisin  and  right  to 
convey  to  be  for  all  practical  purposes  synonomous;  Mitchell  v.  Hazen,  4  Conn. 
495,  10  A.  D.  169;  Baynes  v.  Bemhard,  12  Ga.  150;  Boyd  v.  Belmont,  58  How. 
Pr.  514, — ^holding  these  covenants  broken  as  soon  as  nuide;  Presoott  v.  Hobbs, 
.^0  ^re,  345;  Wright  v.  Phipps,  90  Fed.  556,— holding  that  they  do  not  run  with 
the  land  and  are  broken,  if  at  all,  when  made. 

Cited  in  notes  in  47  A.  D.  570,  on  covenants  of  seisin;  126  A.  S.  B.  448,  449, 
aa  to  covenant  of  seisin  running  with  the  land. 

Di  approved  in  Brandt  v.  Foster,  5  Iowa,  287,  holding  that  a  covenant  of  seisin 
ii  a  covenant  for  title. 

—  1^'liat  constitutes  "seisin." 

Cited  in  Breck  v.  Young,  11  N.  H.  485,  holding  that  grantor  in  possession 
claiming  the  land  is  seised  and  has  a  right  to  convey;  Cushman  v.  Blanchard, 
2  %Ip.  266,  11  A.  D.  76,  holding  that  a  person  seised  in  fact  may  lawfully  convey; 
Bootkby  V.  Hathaway,  20  Me.  251;  Watto  v.  Parker,  27  111.  224;  Backus  v.  Mc- 
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Ciiy,  3  Ohio,  211,  17  A.  D.  585,— holding  aetsin  in  fact  at  the  time  tlio  cOYenant 
it  mmde  «ufficieiit  to  sustaEn  the  covftiftnt;  Willard  v.  Twitchell^  1  N*  H,  177, 
holding  that  coTeziAnt  amounts  onlj  to  a  stipulation  that  grantor  had  Buch  a 
aeism  that  tl)e  land  will  pasA  by  his  deed  ^  Parker  v.  Brown,  15  N.  H.  176, 
fiotding  theae  eoTenants  satisfied  if  the  partj  had  flei^in  b}^  right  or  wrong; 
Creely  v.  Steele,  S  N*  H.  284,  holding  co^-enant  of  seisin  not  broken  if  gran  tor  at 
the  dat«  of  the  deed  had  either  title  or  posaeasion;  Fowler  t.  Poling,  2  Barb.  300, 
an  exclusive  pcjfisession  with  claim  of  fee  simple  aa  satiafj'ing  covenant  j  Vancleave 
¥.  Ikljlliken*  13  Ind.  105^  on  aetual  posaesaiim  under  a  claim  of  title  aa  constituting 
setain;  Raymond  v.  Raymond,  10  Cuah.  134,  holding  that  actual  ^ialu  will  aup- 
pott  eerv^eoanta  both  of  sei»in  and  right  to  oonrey  irr«apeetive  or  mdefeasiblene^a 
of  title. 

Cited  in  not«  in  125  A,  S.  K.  445,  on  what  satiafiea  a  covenant  of  aetsin, 

Distinguished  in  Garfield  v.  Williams,  2  Vt,  327,  holding  that  there  i&  %  ditfer^ 
enee  between  a  covenant  that  the  grantor  ia  "lawfully  seised  in  fee'-  and  a  c>vt>- 
nant  that  he  la  "seised  of  an  indefeasible  estate  in  fee  simplei"  the  latter  requir- 
ing a  aeiaiii  in  law;  Lockwoocl  v.  Sturdevant,  6  Conn.  373,  holding  that  aeiain  in 
f&ct  muat  be  conjoined  with  a  colorable  claim  to  the  fee  flimple^ 

Diaapproved  in  Kincaid  v.  Brittain^  E  Snced^  llf},  holding  that  the  covenant 
of  seisin  in  a  deed  imparta  a  seisin  in  law  and  exacta  a  perfect  tltl^;  Eichard^ 
son  V.  Dorr,  5  Vt.  9,  holding  that  the  covenants  for  title  are  broken  if  the  eatate 
conveyed  is  not  the  very  eiitate  m  quantity  and  quality  which  the  grantor  oove- 
n^nted  that  he  had  a  right  to  convey. 
^S|ierlff*fl  or  officer's  deed  as  seisin^ 

Cited  in  Brenner  v.  Quiek^  68  Ind.  54Q|  holding  void  aberiff's  deed  give^  color 
of  title;  Goodell  v.  Starr,  127  Ind.  19B,  26  N,  £,  793,  holding  same  of  void  deeree 
of  forecloaure  and  sheriff ^b  sale  thereunder. 
—  Effect  €»r  registry  of  deed  by  disseisee. 

Cited  in  Batea  v*  Norcross,  14  Pick.  224 ^  holding  that  the  registry  of  a  deed 
auppliea  the  Hvery  of  seisin  only  where  the  grantor  has  a  right  and  authority  to 
convey. 
As»l^litg  breach  In  words  of  coyenattt« 

Cited  in  Staver  Carriage  Co.  v.  Park  Steel  Co.  43  C.  C.  A,  471,  104  Fed.  ZOO, 
holding  that  when  the  general  aaaignment  of  a  breach  in  tlie  words  of  the 
eovesuLut  does  Eot  necessarily  imply  that  the  covenant  has  been  broken  the  breach 
muat  be  specially  alleged. 

Cited  in  reference  riotea  in  3  A,  D.  383;  50  A.  D,  706,  on  agAigninent  of  breach 
of  covenant;  8  A,  D.  262,  on  manner  of  assigning  breaehea  of  covenant  contained 
id  deed. 
Plendlrig  tireach  of  covenant  of  aeii^ift. 

Cited  in  Baeon  v.  Lincoln,  4  Cuah.  210,  60  A.  D.  765,  holding  the  brench  of  the 
covenant  of  aeisin  may  be  assigT»ed  generally;  Woolley  v.  Newcombe,  87  N.  Y* 
605;  Potter  v,  KJtehen,  6  Bosw,  573, — holding  that  breach  may  be  aasigried  by 
negativing  the  words  of  the  covenant. 

Pleading    breach    of   covetaant    of    warranty    and    quiet    enjoyment   and 
affslnM  enciinit»raiices. 

Cited  in  Patton  v.  McFarlanc,  3  Penr.  k  W.  419,  holding  it  is  not  auiHcient  to 
oegative  the  words  of  the  covenant  of  general  warranty;  Dugger  v.  Ogleaby,  3 
IIL  App.  ft4;  Blanchard  v.  Hoxie,  34  Me.  376;  Wait  v.  Maxwell,  4  Pick,  87,— 
holding  that  the  pleader  must  atate  the  manner  of  breach ;  Walker  v.  Kirahner, 
t  Kan.  App.  371,  42  Pac.  596,  holding  that  assignment  of  a  breach  must  be  special; 
JeimiixgJ  ^^  Kidman,  35  Or.  349,  65  Pae.  443,  holding  it  neceaiary  to  specify  the 
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encumbrance  or  title  paramount  by  reason  of  which  the  covenantee  or  his  aseignt 
have  been  disturbed  in  possession;  Logan  y.  Moulder,  1  Ark.  313,  S3  A.  D.  338; 
Beach  ▼.  Stearns,  1  Aik.  (Vt)  325, — holding  that  plaintiff  must  aver  and  show  an 
eviction;  Morgan  v.  Henderson,  2  Wash.  Ter.  367,  8  Pac.  401,  on  necessity  of  al- 
leging an  actual  eviction,  or  that  which  is  equivalent  to  it;  Terriss  v.  Harshea, 
Mart,  k  Y.  47,  17  A.  R.  782^  holding  that  the  warrantee  must  show  a  loss  ac- 
tually sustained  to  entitle  him  to  damages;  Glover  v.  O'Brien,  100  Me.  551, 
62  Atl.  656,  holding  that  where  a  general  assignment  of  a  breach  of  a  covenant 
of  a  deed  does  not  clearly  and  necessarily  show  a  breach  special  averments  are 
required. 
Burden  of  proof  In  action  on  oorenants  of  seisin  and  quiet  enjoyment. 

Cited  in  Evans  v.  Fulton,  134  Mo.  653,  36  S.  W.  230,  holding  that  where  de* 
fendant  alleges  seisin  in  himself  he  is  bound  in  the  first  instance  to  maintain 
the  affirmative;  Woolley  v.  Newcombe,  87  N.  Y.  605,  holding  that  in  an  action 
upon  a  covenant  of  seisin  the  defendant  is  bound  to  maintain  the  affirmative  of 
his  covenant. 

Cited  in  reference  note  in  54  A.  D.  503,  on  onus  prohandi  in  action  for  breach 
of  covenant  of  seisin. 

Distinguished  in  Ingalls  v.  Eaton,  25  Mich.  32,  holding  that  the  proof  of  cove- 
nant does  not  cast  the  burden  upon  the  defendant  to  prove  that  he  has  conveyed 
such  a  title  as  he  has  warranted. 
Admission  of  covenants  by  plea  of  perfomuince. 

Cited  in  Drouin  v.  Wilson,  80  Vt.  335,  67  Atl.  825,  holding  that  a  plea  of  per- 
formance admits  all  matters  well  alleged  and  assumes  the  burden  of  proving  per- 
formance; Pillsbury  v.  Mitchell,  5  Wis.  17,  holding  extinguishment  of  an  en- 
cumbrance a  traversable  fact  which  should  be  set  forth  in  the  declaration. 
Measure  of  damages  on  covenants  for  title. 

Cited  in  Semple  v.  Wharton,  68  Wis.  626,  32  N.  W.  690;  Blackwell  v.  Board  of 
Justices,  2  Blackf.  143;  Caswell  v.  WendeU,  4  Mass.  108;  Collier  v.  Gamble,  10 
Mo.  467;  Ela  v.  Card,  2  N.  H.  175,  9  A.  D.  46;  Sumner  v.  Williams,  8  Mass. 
162,  5  A.  D.  83, — ^holding  that  the  measure  of  damages  on  the  covenant  of  soisin 
18  the  consideration,  with  interest;  Noonan  v.  Ilsley,  21  Wis.  139,  holding  that  if 
before  suit  is  commenced  on  a  covenant  of  seisin  the  grantor  acquires  the  title 
and  it  inures  to  the  grantee,  damages  are  nominal;  Davis  v.  Smith,  5  Ga.  274, 
48  A.  D.  279;  Foley  v.  McKeegan,  4  Iowa,  1,  66  A.  D.  107;  Furman  v.  Elmore, 
2  Nott  &  BfC.  189;  Ware  v.  Weathnall,  2  M'Cord,  L.  413;  Logan  v.  Moulder,  1 
Ark.  313,  33  A.  D.  338;  Baldwin  v.  Munn,  2  Wend.  399,  20  A.  D.  627,— holding 
that  upon  eviction  the  vendee  can  recover  only  the  consideration  paid  with  interest 
for  six  years  and  the  costs  of  defending  the  suit;  Kinney  v.  Watts,  14  Wend.  38, 
holding  that  vendee  cannot  recover  enhanced  value  whether  increased  by  improve- 
ments or  by  general  cause;  Wade  v.  Comstock,  11  Ohio  St.  71,  holding  that  the 
measure  of  the  obligation  of  general  warranty  is  to  be  taken  as  of  the  date  of 
the  grant;  Battle  v.  Griffin,  4  Pick.  6,  as  being  decided  after  and  hence  not  taken 
as  criterion  in  estimating  a  composition  of  a  breach  of  covenant. 

Cited  in  reference  notes  in  13  A.  D.  59;  17  A.  D.  590;  39  A.  D.  597, — on 
measure  of  damages  for  breach  of  covenant  of  seisin. 

Cited  in  notes  in  99  A.  D.  73,  on  measure  of  damages  for  breach  of  covenant  of 
seisin  or  good  right  to  convey;  99  A.  D.  74,  on  proof  of  consideration  in  deter- 
mining amount  of  damages  for  breach  of  covenant  of  seisin. 
Who  may  sue  on  covenants  for  title. 

Cited  in  Fowler  v.  Poling,  2  Barb.  300,  holding  covenants  of  seisin  and  right  to 
convey  not  assignable;  Moore  v.  Merrill,  17  N.  H.  75,  43  A.  D.  593,  holding  that 
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tbese  eorenanU  do  not  run  with  the  land;  Mitchell  t.  Warner,  5  Onin.  497* 
holding  eoTenant  of  seisin  suable  only  by  the  covenantee  and  his  legal  repre- 
sentatiTes;  Shelby  v.  Heame,  ((  Yerg.  512,  holding  that  right  to  sue  lessee  for 
prior  breadi  of  covenant  does  not  pass  to  the  lessor's  purchaser;  Soott  ▼.  Twiss, 
4  Neb.  133,  holding  the  covenant  of  seisin  is  real  and  passes  to  an  assignee  where 
grantor  was  at  time  of  making  in  exclusive  possession  and  claimed  title. 

Cited  in  notes  in  125  A.  8.  R.  456,  as  to  who  may  sue  for  breach  of  covenant  of 
seisin;  125  A.  S.  R.  450,  on  brea<^  of  covenant  of  seisin  as  nonassignable  chose  in 
action. 

Distinguished  in  Dickson  v.  Desire,  23  Mo.  151,  66  A.  D.  661,  holding  under 
tiie  statute  that  the  right  of  action  upon  a  covenant  of  seisin  shall  vest  in  the 
assignee  of  the  land. 
Wbat  oonstltntea  breach  of  covenant. 

Cited  in  Mitchell  v.  Warner,  5  Conn.  497,  holding  covenant  of  warranty  never 
broken  unless  there  is  a  literal  or  substantial  eviction;  Carter  v.  Denman,  23 
N.  J.  L.  260,  holding  an  ouster  or  eviction  from  a  part  of  the  premises  is  enough ; 
Soott  V.  Kirkendall,  88  IlL  465,  30  A.  R.  562,  holding  that  the  covenantee  or 
his  assignee  must  have  been  actually  evicted  or  something  equivalent  tiiereto. 

Cited  in  notes  in  125  A.  8.  R.  452,  453,  as  to  what  constitutes  a  breach  of  cove- 
nant of  seisin;  17  L.RJL(N.S.)  1187,  on  necessity  of  eviction  to  maintenance  of 
actioii  for  breadi  of  covenant  of  seisin  or  right  to  convey. 

Nature  of  actioii  on  coTcnant  of  warranty. 

Cited  in  Chapman  v.  Holmes,  10  N.  J.  L.  20;  Townsend  v.  Morris,  6  Cow.  123,— 
holding  that  a  personal  action  may  be  maintained  against  the  personal  represent- 
atives of  the  warrantor;   Talbot  vb  Bedford,  Cooke    (Tenn.)    447,  holding  that 
action  of  covenant  must  be  brought  on  the  common-law  warranty. 
—  Right  to  recover  other  lands. 

Cited  in  Russ  v.  Alpaugh,   118  Mass.   360,   19  A.  R.  464,  holding  that  the 
rommon-law  doctrine  that  the  tenant  might  recover  specifically  other  lands  of 
equal  value  has  never  been  adopted. 
Knciunbrancea  within  covenant. 

Cited  in  Powell  v.  Monson  A  B.  Mfg.  Co.  3  Mason,  347,  Fed.  Cas.  No.  11,356, 
holding  a  possibility  of  dower  not  an  encumbrance;  Fletcher  v.  State  Capita^ 
Bank,  37  N.  H.  369,  doubting  the  foregoing  rule. 

8  AM.  DBC.  •«,  WHEELWRIGHT  V.  WHEBIiWRIGHT,  2  BfASS.  447. 
Distinction  between  deed  and  escrow. 

Cited  in  Hathaway  v.  Payne,  34  N.  Y.  92,  holding  deed  delivered  as  an  escrow 
requires  a  second  delivery  to  pass  title,  but  deed  delivered  to  trustee  passes 
title  at  the  first  delivery ;  Canning  v.  Pinkham,  1  N.  H.  353,  on  distinction  between 
an  absolute  delivery  and  one  in  the  nature  of  an  escrow ;  Bodwell  v.  Webster,  13 
Pick.  411,  holding  delivery  of  deed  to  be  delivered  over  in  case  of  the  nonpayment 
a  certain  bond  was  a  delivery  in  escrow,  and  not  a  mortgage. 

Cited  in  notes  in  28  A.  D.  408,  on  escrow ;  5  L.R.A.  606,  defining  ''escrow." 

Disapproved  in  State  v.  Peck,  53  Me.  284,  holding  a  regularly  executed  bond 
was  in  escrow  though  the  obligor  did  not  state  to  the  depositary  that  it  was  an 
escrow  and  not  yet  a  bond. 
Requisites  of  delivery  of  deed. 

ated  in  Bams  v.  Hatch,  3  N.  H.  304,  14  A.  D.  369,  holding  delivery  either 
actual  or  constructive  is  essential. 

Cited  in  reference  notes  in  14  A.  D.  371,  on  what  constitutes  delivery;   40 
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A.  S.  R.  424,  on  sufficiency  of  deed's  deliveiy;  80  A.  D.  89,  on  necessity  of  delivery 
to  validity  of  deed;  44  A.  D.  707,  on  necessity  and  sufficiency  of  deliTcry  of  dead. 

Cited  in  notes  in  5  L.RJL.  72,  on  necessity  of  preaent  deliyery  to  complete 
gift;  58  A.  R.  291,  as  to  what  delivery  is  necessary  to  constitute  valid  deed. 

Distinguished  in  Brown  v.  Brown,  66  Me.  316,  holding  it  indispensable  to  de- 
livery that  it  shall  pass  beyond  the  control  or  dominion  of  grantor. 

—  Delivery  to  third  person. 

Cited  in  Bryan  v.  Wash,  7  111.  557,  holding  that  delivery  to  stranger  on  behalf 
of  the  grants  must  be  unconditional  and  for  the  express  purpose  of  vesting 
title;  Brown  v.  Austen,  36  Barb.  341,  22  How.  Pr.  394,  holding  that  a  delivery  of 
a  deed  to  a  stranger  to  take  effect  presently  and  irrevocably,  will  pass  title  in- 
stanter,  otherwise  if  the  writing  is  to  become  a  deed  on  some  condition;  Merrills 
V.  Swift,  18  Conn.  257,  46  A.  D.  315,  holding  that  a  delivery  to  a  stranger  abso- 
lutely  and  for  the  benefit  of  the  grantee  is  sufficient;  McCalla  v.  Bane,  45  Fed. 
828,  holding  that  delivery  may  be  to  a  third  person  for  the  grantee  and  to  take 
effect  presently;  Daggett  v.  Simonds,  173  Mass.  340,  46  L.R.A.  332,  53  N.  £. 
907,  holding  it  not  good  delivery  of  a  note  to  a  servant  of  maker  to  be  held 
subject  to  maker's  control,  otherwise  if  on  a  condition  stated  it  was  to  be  de- 
livered; Quard  v.  Bradley,  7  Ind.  600,  holding  unconditional  delivery  of  bond 
for  use  of  obligees  and  subsequent  acceptance  of  it  is  sufficient;  Steele  v.  Lowry, 
4  Ohio,  72,  19  A.  D.  581,  holding  deed  of  trust  recorded  and  assented  to  by  the 
trustee  sufficiently  delivered;  Cooper  v.  Jackson,  4  Wis.  537,  holding  delivery  for 
record  and  to  be  turned  over  to  the  grantee  was  good  on  the  latter's  ratification. 

Cited  in  notes  in  8  E.  R.  C.  619,  on  delivery  of  deed  in  escrow;  16  A.  D.  40, 
on  sufficiency  of  delivery  of  deed  to  third  person ;  12  L.R.A.  174,  on  sufficiency  of 
delivery  of  deed  to  third  person  as  delivery  to  grantee. 

Distinguished  in  Hulick  v.  Scovil,  9  111.  159,  holding  it  no  delivery  where 
stranger  procured  deed  without  grantee's  knowledge;  Day  v.  Griffith,  15  Iowa, 
104,  where  delivery  to  recorder  was  without  grantee's  knowledge  or  ratification; 
Brown  v.  Brown^  1  Woodb.  A  M.  325,  Fed.  Cas.  No.  1,994,  holding  deed  from  father 
to  son  and  a  life  lease  from  son  to  father  placed  in  the  hands  of  a  third  person 
sufficiently  delivered. 

—  Effect  of  death  of  grantor. 

Cited  in  O'Neal  v.  Brown,  67  Ga.  707,  holding  death  of  grantor  immaterial  if 
deed  were  previously  left  with  a  third  person  for  use  of  grantee. 

—  Effect  of  reserving  life  estate. 

Cited  in  Martin  v.  Flaharty,  13  Mont.  96,  40  A.  S.  R.  415,  19  L.RJI.  242,  38 
Pac.  287,  holding  deed  by  grantor  who  receives  back  a  life  lease  is  sufficiently 
delivered  though  both  instruments  are  afterwards  deposited  by  grantor  with 
direction  to  redeliver  them  if  called  for  and  in  case  of  death  to  deliver  to  the 
grantee;  Shed  v.  Shed,  3  N.  H.  432,  holding  same  of  deed  reserving  life  estate 
and  to  be  delivered  to  son  if  grantor  should  not  otherwise  direct. 

Cited  in  notes  in  53  A.  8.  R.  554,  555,  on  delivery  of  deed  to  take  effect  on  death 
of  grantor;  54  L.R.A.  870,  on  delivery  of  deed  to  third  person  for  delivery  to 
grantee  after  grantor's  death;  7  A.  D.  376,  on  validity  of  delivery  of  deed  to 
third  person  to  be  delivered  after  death  of  grantor. 

—  Intention  as  evidence  of  delivery. 

Cited  in  Cheswell  v.  Eastham,  16  N.  H.  296,  holding  proof  of  grantor's  inten- 
tion proper  to  characterize  a  manual  tradition  of  a  deed;  Hale  v.  Hills,  8  Cona 
39,  holding  intention  to  deliver  a  deed  immaterial  save  when  it  accompanies  the 
actual  delivery  and  is  part  of  rea  geetcp;  Hammond  v.  Hunt,  4  Bann.  &  Ard.  Ill, 
Fed.  Cas.  No.  6,003,  on  evidence  necessary  to  prove  a  delivery  of  a  deed  under 
various  circumstances. 
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Presmniitlon  of  aooeptance  of  deed. 

Cited  in  reference  note  in  1  A.  D.  61,  on  presumption  of  acceptance  of  pro 
▼inon  for  one's  benefit. 
Escrow  to  be  delivered  at  or  after  i^rantor'a  death. 

Cited  in  DeUmer  v.  Behrens,  106  Iowa,  585,  68  A.  S.  R.  326,  76  N.  W.  853; 
Wliite  ▼.  Watts,  118  Iowa,  549,  92  N.  W.  660;  Stephens  y.  Huss,  54  Pa.  20; 
Hoffmire  v.  Martin,  29  Or.  240,  45  Pac  754;  Jenkinson  y.  Brooks,  110  Mich. 
108,  77  N.  W.  640,— holding  that  a  deliYerj  of  a  deed  to  a  third  party  to  be  by 
him  delivered  to  the  grantee  after  the  death  of  the  grantor  is  valid;  Hatch  v. 
Hatch,  9  Mass.  307,  6  A.  D.  67,  holding  a  conveyance  to  a  son  without  his  privity 
to  be  kept  in  escrow  till  grantor's  death  be  considered  effectually  delivered 
for  use  of  grantee;  Huey  v.  Huey,  65  Mo.  689,  holding  that  delivery  after  death 
must  be  made  by  some  person  holding  the  deed  as  a  trustee  or  as  an  escrow. 

Cited  in  note  in  92  A.  D.  386,  on  miscellaneous  writings  rejeeted  from  pro- 
bate. 

Distinguished  in  Chadwick  v.  Webber,  3  Me.  141,  14  A.  D.  222,  holding  deed 
placed  in  trunk  to  which  the  grantor  kept  the  key  not  delivered. 

Disapproved  in  Wellborn  v.  Weaver,  17  6a.  267,  63  A.  D.  235,  holding  deed  to 
be  delivered  at  death  of  grantor,  does  not  operate  as  a  deed  presently  but  is  a 
testamentary  paper;  Cary  v.  Dennis,  13  Md.  1,  holding  same  of  delivery  of  bondn. 

Time  of  taking  effect  of  deed  In  escrow. 

Cited  in  Levengood  v.  Bailey,  1  Wood.  Dec.  275;  Cogger  v.  Lansing,  57  Barb. 
421, — holding  rule  that  a  deed  in  escrow  takes  effect  from  the  second  delivery  in- 
applicable when  justice  requires  otherwise;  Brown  v.  Austen,  3  Barb.  341,  22  How. 
Pr.  394,  holding  same  where  deed  could  not  have  effect  from  second  delivery; 
Martin  v.  Flaharty,  13  Mont.  96,  40  A.  S.  R.  415,  19  L.R.A.  242,  32  Pac.  287; 
Tucker  v.  Magee,  18  Ala.  99;  Hunt  v.  Brent,  1  Va.  Dec.  258;  Prutsman  v.  Baker, 
30  Wis.  644,  11  Am.  Rep.  592;  Hathaway  v.  Payne,  34  N.  Y.  92;  Clark  v.  Gifford, 
10  Wend.  310, — ^holding  that  a  deed  given  to  third  person  to  be  delivered  by  him 
to  tiie  grantee  on  some  future  event  is  the  grantor's  present  deed;  Church  T. 
Oilman,  15  Wend.  656,  30  A.  D.  82;  Ball  v.  Foreman,  37  Ohio  St.  132;  Taft  v. 
Taft,  59  Mich.  185,  60  A.  R.  291,  26  N.  W.  426;  Dyer  v.  Skadan,  128  Mich.  348, 
92  A.  8.  R.  461,  87  N.  W.  277;  Wells  v.  Wells,  132  Wis.  73,  111  N.  W.  1111; 
Foster  v.  Mansfield,  3  Met.  412,  37  A.  D.  154,— holding  same  where  deed  is  to 
be  given  over  on  the  happening  of  some  contingency  and  not  on  the  performance 
of  a  condition;  Shaw  v.  Hayward,  7  Cush.  170,  holding  delivery  to  a  third  person 
for  Uie  grantee  on  a  future  event  is  good  as  a  present  delivery;  Bury  v.  Young, 
98  Cal.  446,  35  A.  8.  R.  186,  33  Pac.  338,  holding  delivery,  in  supposed  last 
sidmess,  of  deeds  to  be  turned  over  on  grantor's  death  was  good  though  gran- 
tor recovered;  Timothy  v.  Wright,  8  Gray,  522,  holding  that  a  release  de- 
livered to  a  third  person  to  take  effect  on  a  contingency  takes  effect  from  the  first 
delivery ;  Parker  v.  Dustin,  22  N.  H.  424,  holding  deed  so  delivered  is  the  grantor's 
deed  presently  and  the  third  person  is  a  trustee  of  it  for  the  grantee;  Harkreader 
V.  Clayton,  56  Miss.  383,  31  A.  R.  369,  on  exceptions  to  the  general  rule  that 
a  delivery  in  escrow  does  not  pass  title  until  the  second  delivery;  Wallace  v. 
Harris.  32  Mich.  380,  on  sufficiency  of  delivery  to  vest  title. 

Cited  in  note  in  54  L.R.A.  900,  901,  on  nature  of  deed  and  time  when  it  takes 
effect. 
—  Where  delivery  depends  on  condition  performable  by  grantee. 

Cited  in  Jackson  v.  Sheldon,  22  Me.  569;  Carr  v.  Hoxie,  5  Mason,  60,  Fed.  Cos. 
No.  2,438;  Wall  v.  Hickey,  112  Mass.  171;  Daggett  v.  Daggett,  143  Mass.  516, 
10  N.  E.  311, — holding  that  no  title  passes  until  the  condition  has  been  performed; 
Am.  Dec  Vol.  I.— 17. 
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Oammon  y.  Bunnell,  22  Utah,  421,  64  Pao.  968,  liolding  that  deed  becomes 
absolute  when  the  condition  is  complied  with  and  takes  effect  as  of  the  first  de- 
liTcry ;  Bostwick  v.  McEvoy,  62  Cal.  496;  Stantcm  y.  Miller,  68  N.  Y.  192,— holding 
that  in  case  of  the  death  of  the  grantor,  and  condition  afterwards  performed,  the 
law  will  give  effect  as  of  the  first  delivery;  Regan  v.  Howe,  121  Mass.  424,  holding 
that  where  the  conditions  have  been  fully  performed  no  subsequent  act  of  grantor 
can  devest  the  estate;  Gandy  v.  Bissell,  72  Neb.  366,  100  N.  W.  803  holding  note 
binding  where  delivered  to  third  person  on  condition  performed  after  maker's 
death;  Ela  v.  Kimball,  30  N.  H.  126,  holding  deed  to  be  delivered  over  on  some 
condition  or  contingency  is  wholly  inoperative  until  the  performance  of  the  condi- 
tion or  the  happening  of  the  contingency. 

Distinguished  in  Jacobs  v.  Alexander,  19  Barb.  243,  holding  delivery  subject 
to  recall  on  recovery  from  illness  was  not  operative. 
—  Doctrine  of  relation  hmck.  to  first  delivery. 

Cited  in  Van  Tassel  v.  Burger,  110  App.  Div.  609,  104  N.  Y.  Supp.  273,  holding 
that  second  delivery  relates  back  to  the  first  by  fiction  of  law ;  Schlicker  v.  Keeler, 
61  N.  J.  Eq.  394,  48  AU.  393;  Schreckhise  v.  Wiseman,  102  Va.  9,  46  S.  E.  746; 
Frank  v.  Frank,  100  Va.  627,  42  S.  E.  666,— holding  that  on  delivery  to  take 
effect  absolutely  on  the  death  of  the  grantor,  a  delivery  after  death  will  relate 
back  to  prior  delivery;  Tooley  v.  Dibble,  2  Hill,  641,  holding  same  where  deed  was 
to  a  son;  Crain  v.  Wright,  36  Hun,  74;  Ruggles  v.  Lawson,  13  Johns.  286,  7 
A.  D.  376, — ^holding  same  of  deed  to  be  delivered  to  the  sons  of  the  grantor  in 
case  of  the  death  of  the  grantor  without  a  will ;  Stewart  v.  Stewart,  6  Conn.  316, 
holding  such  deed  to  the  children  of  the  grantor  is  when  delivered  pursuant  to 
the  trust  a  deed,  and  not  a  testamentary  devise;  Kenney  v.  Parks,  137  Cal.  627, 
70  Pac.  666,  on  the  operation  of  a  deed  to  take  effect  after  death  of  grantor; 
Hunter  v.  Hunter,  17  Barb.  26,  holding  that  an  escrow  takes  effect  if  at  all  from 
the  first  delivery;  Van  Tassel  v.  Burger,  119  App.  Div.  609,  104  N.  Y.  Supp.  273, 
on  the  same  point ;  Berly  v.  Taylor,  6  Hill,  677,  on  relation  of  assent  back  to  erea- 
tion  of  a  trust. 

Cited  in  note  in  15  A.  D.  264,  on  application  of  doctrine  of  relation  to  escrows. 
ICffect  of  wrongfnl  delivery  or  tnldns  o«t  of  eecrow. 

Cited  in  Fbreman  v.  Archer,  130  Iowa,  49,  106  N.  W.  372,  holding  estate  under 
such  deed  not  destroyed  by  grantor's  repossession  of  deed;  White  v.  Bailey,  14 
Conn.  271,  holding  delivery  over  without  payment  of  price  was  indBcient. 
Holder  of  deed  in  escrow  as  mcent  of  (grantee. 

Cited  in  reference  note  in  63  A.  D.  246,  on  depositary  of  escrow  as  agent  or 
trustee  of  grantee. 
Plea  of  non  est  factnm  to  deed  iilegsUy  taken  ont  of  escrow. 

Cited  in  Young  v.  McWilliams,  76  Kan.  243,  89  Pac.  12,  holding  that  where  the 
grantee  obtains  the  deed  from  the  trustee  before  the  event  occurs  upon  which 
the  second  delivery  was  to  be  made  non  est  faeium  is  not  a  good  plea. 
Power  to  bar  estate  tail. 

Cited  in  Riggs  v.  Sally,  16  Me.  408,  holding  under  a  like  statute  that  a  tenant 
in  tail  has  power  to  defeat  the  entailment  and  to  convey  in  fee  simple  although 
the  will  was  made  and  approved  before  the  passage  of  the  first  act. 
Consideration  requisite  to  bona  fide  deed. 

Cited  in  Nightingale  v.  Burrell,  16  Pick.  104,  holding  that  a  deed  purporting 
to  be  made  for  a  valuable  consideration  and  aetually  received  is  presumed  to  be 
made  bona  fide. 
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t  AM.  BBO.  71,  ERSKINE  ▼.  TOWN8END,  1  MASS.  49t. 
Nature  of  mortcmge. 

Cited  in  Hard  ▼.  Robinson,  11  Ohio  St.  232;  Moore  v.  Wade,  8  Kan.  380,— 
holding  mortgage  in  fee  an  estate  upon  condition  defeasible  by  the  performance 
of  the  condition;  Flagg  v.  Walker,  113  U.  S.  669,  28  L.  ed.  1072,  5  Sup.  Ct.  Rep. 
697,  28  L.  ed.  1072,  5  Sup.  Ct.  Rep.  697,  holding  mortgage  a  deed  whereby  one 
gnott  to  another  lands  upon  condition  that  the  mortgagor  shall  pay  a  certain 
mm  of  money  or  some  other  act  therein  specified,  at  a  day  certain,  when  grant 
•hall  be  Toid;  Micou  v.  Ashurst,  55  Ala.  607,  holding  that  there  must  be  a  con- 
dition on  which  the  conreyance  is  defeasible,  to  have  a  mortgage;  Flagg  ▼.  Mann, 
2  Somn.  486,  Fed.  Cas.  No.  4,847,  holding  it  immaterial  whether  the  deed  is  to 
he  iM  or  the  eondition  is  for  reconyeyanoe. 
Instmmenta  oonstltuttng  mortgac^s. 

Cited  in  Stoever  ▼.  Stoever,  9  Serg.  &  R.  434,  holding  that  conveyance  and  de- 
fetsaaoe  both  taken  together  constitute  a  mortgage;  Shaw  v.  Norfolk  County  R. 
Co.  5  Gray,  162,  holding  that  a  ocmveyance  defeaaible  on  a  condition  annexed 
is  to  be  treated  as  a  mortgage  when  the  condition  has  been  performed ;  Porter  v. 
Nelson,  4  N.  H.  130,  holding  same  of  land  put  in  pledge  upon  condition  for  the 
payment  of  money;  Davis  v.  Demming,  12  W.  Va.  246,  holding  same  where  there 
is  a  covenant  to  reconvey  if  debt  is  paid  by  a  given  time;  Bickford  v.  Daniels, 
2  N.  H.  71;  BodweU  v.  Webster,  13  Pick.  411,~holding  that  whether  an  instru- 
Bent  is  a  mortgage  must  be  decided  by  the  common  law. 
-Separate  defeasance. 

Cited  in  Gaitber  v.  Mumford,  4  N.  0.  (Term.  Rep.)  167,  holding  bill  of  sale  of 
negro  aceompaiiied  by  bond  to  reconvey  on  payment  of  certain  judgments  by 
specified  time,  a  mortgage;  Murphy  v.  Calley,  1  Allen,  107,  holding  that  an  in- 
■tnmieat  ezeented  and  delivered  at  tlie  same  time  as  a  deed,  between  the  same 
Parties,  being  under  seal,  may  be  construed  as  annexed  to  the  deed ;  Lund  v.  Lund, 
1  N.  H.  39,  8  A.  D.  29,  holding  that  a  mortgage  may  be  made  as  well  by  a  separate 
deed  as  by  a  eondition  in  the  same  deed  which  conveys  the  land;  Second  Ward 
Bank  v.  Upmann,  12  Wis.  499,  holding  bond  to  reconvey  a  good  defeasance. 

Cited  in  reference  note  in  42  A.  D.  246,  on  deed  absolute  on  face  accompanied 
by  defeasance  as  a  mortgage. 

Distinguished  in  Qassert  v.  Bog^,  7  Mont.  685,  1  L.RJk.  240,  19  Pac  981, 
holding  that  a  deed  and  a  contemporaneous  contract  to  reconvey  do  not  consti- 
tute a  mortgage  unless  the  deed  is  given  as  security  for  the  performance  of  seme 
obligation. 
-Absolnto  deed  for  aeenrity. 

Cited  in  Cleveland  v.  La  Crosse  &  M.  R.  Co.  Fed.  Cas.  No.  2,887,  holding  that 
equity  win  consider  an  absolute  deed  a  mortgage  when  intended  merely  as  security 
fcradebt 

(Sted  in  reference  notes  in  36  A.  D.  43,  as  to  when  absolute  deed  considered  at 
anortgage;  42  A.  8.  R.  272,  on  deed  with  agreement  to  reconvey  as  mortgage. 

Cited  in  note  in  17  A.  D.  302,  on  absolute  deed  and  agreement  to  reconvey  as  a 
mortgage,  if  intended  as  a  w&earity. 
Bigiita  nnder  moitgnge  before  default. 

Cited  in  Holman  v.  Bailey,  3  Met.  66,  holding  that  where  the  condition  is  not 
hrokcB  the  rights  between  the  mortgagor  and  mortgagee  are  legal;  Smith  v. 
Mas,  3  Gray,  517,  holding  that  the  legal  effect  of  a  mortgage  is  to  convey  to  the 
Mortgagee  the  l^^l  estate  subject  only  to  the  right  tc  redeem;  Wheelock  v.  Hen- 
ihaw,  19  Pick.  341,  holding  that  a  mortgagee  may  maintain  ejectment  or  tres- 
PMi;  Brown  v.  Cram,  1  N.  H.  169,  holding  that  the  mortgagee  is  the  owner  of 
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the  premises;  Chamberlain  v.  Thompson,  10  Conn.  243,  26  A.  D.  390;  Hinaon 
V.  Smith,  118  N.  C.  503,  24  S.  E.  541;  Gardner  v.  Morrison,  12  Ala.  547,— 
holding  same  as  against  the  mortgagor  and  that  mortgagee  is  liable  to  be  dia- 
possessed  only  by  performance  of  the  condition;  Boyd  y.  Shaw,  14  Me.  58,  hold- 
ing that  any  peaceable  entry  by  the  mortgagee  is  lawful;  Loomis  y.  Pingree, 
43  Me.  299,  holding  where  condition  is  performed  mortgagor  may  maintain  an 
action  at  law  to  recover  possession;  Upham  v.  Brooks,  2  Woodb.  &  M.  407,  Fed. 
Cas.  No.  16,797,  holding  that  the  mortgagee  after  a  discharge  of  the  debt  is  regard- 
ed as  a  trustee  for  the  mortgagor  and  holds  the  premises  under  an  obligation  to 
reconvey. 
Effect  of  tender  to  mortgagee. 

Cited  in  MitcheU  y.  RoberU,  5  McCrary,  426,  17  Fed.  776,  holding  that  at 
common  law  a  tender  after  breach  of  the  condition  does  not  discharge  the  mort- 
gage; McClung  V.  Missouri  Trust  Co.  137  Mo.  106,  38  S.  W.  378,  holding  refusal  of 
tender  does  not  release  the  security  for  the  debt;  Currier  y.  Gale,  9  Allen,  522, 
holding  that  a  tender,  after  condition  broken,  will  not  discharge  the  mortgage. 

Cited  in  reference  note  in  29  A.  R.  41,  on  effect  of  tender  or  payment  of  mort- 
gage after  due. 
PoBsessory  remedy  of  mortgagee. 

Cited  in  Gray  y.  Jenks,  3  Mason,  520,  Fed.  Cas.  No.  5,720,  holding  mort- 
gagee not  entitled  to  sue  for  possession  after  payment;  Wade  y.  Howard,  11 
Pick.  289,  holding  that  if  the  mortgagee  declares  on  his  own  seisin  generally, 
after  condition  broken  and  before  foreclosure,  the  mortgagor  man  insist  upon 
the  entry  of  a  conditional  judgment;  Swan  y.  Wiswall,  15  Pick.  126,  on  mortgage 
as  defense  to  action  by  mortgagee  for  possession;  Briggs  v.  Sholes,  14  N.  H.  262, 
as  being  oyemiled  in  Grew  y.  Kemp,  13  Mass.  515,  519;  Campbell  y.  Dearborn, 
109  Mass.  130,  12  A.  R.  671,  holding  that  jurisdiction  of  foreclosure  and  redemp- 
tion of  mortgages  is  limited  to  cases  of  a  defeasance  contained  in  a  deed  or  some 
other  instrument  under  seal. 

Disapproyed  in  Green  y.  Kemp,  13  Mass.  515,  7  A.  D.  169,  holding  that  a  mort- 
gagee may  declare  on  his  own  seisin  and  haye  judgment  for  possession  eyen  after 
condition  broken  when  the  object  of  the  suit  is  not  to  foreclose  the  mortgage. 
Notice  to  cat  off  redemption. 

Cited  in  Willard  y.  Henry,  2  N.  H.  120;  Stone  y.  Ellis,  9  Cush.  95,— holding  no- 
tice to  mortgagor  necessary  to  cut  off  redemption  where  mortgagee  entered  not  be- 
cause of  condition  broken;  Hunt  y.  Stiles,  10  N.  H.  466,  requiring  notice  where 
entry  was  to  receiye  rents  and  profits ;  Ayres  y.  Waite,  10  Cush.  72,  holding  entry 
by  mortgagee  after  condition  broken  is  presumed  to  be  for  the  purpose  of  fore- 
closure; Tucker  y.  Fenno,  110  Mass.  311,  holding  entry  to  foredose  is  in  the  na- 
ture of  an  adyerse  proceeding. 

S  AM.  DBO.  75,  HART  T.  FITZGE3ElAIiD,  1  MASS.  50t« 
Replevin  against  ootenant. 

Cited  in  reference  notes  in  69  A.  S.  R.  915,  on  replefyin  against  ootenant;  50 
A.  D.  804,  on  right  of  tenant  in  common  to  maintain  replevin  for  undivided  share 
of  common  property;  4  A.  S.  R.  313,  <m  right  of  one  oo-owner  of  chattel  to  main- 
tain replevin. 

Cited  in  notes  in  50  A.  S.  R.  840,  on  action  by  ootenant  to  recover  possession 
of  personal  property;  80  A.  S.  R.  751,  on  parties  plaintiff  in  replevin  or  claim 
and  delivery. 
Title  to  support  replevin. 

Cited  in  Bray  v.  Raymond,  166  Mass.  146,  44  N.  E.  131,  holding  that  plaintiff 
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must  Bbow  sole  ownership;  Hamburg  t.  Wood,  66  Tex.  168,  18  S.  W.  623; 
Huffman  ▼.  Knigbt,  36  Or.  581,  60  Pac.  207;  Phipps  t.  Taylor,  15  Or.  484,  16 
Pac.  171;  Heaton  ▼.  Wilson,  123  N.  C.  398,  31  S.  E.  671;  Hoeffer  v.  Agee,  9  Colo. 
App.  189,  47  Pac.  973;  Spooner  v.  Roes,  24  Mo.  App.  699;  Low  v.  Martin,  18  111. 
286;  Ingals  t.  Ferguson,  59  Mo.  App.  299;  Kimball  y.  Thompson,  4  Cush.  441, 
60  A.  D.  799, — ^holding  owner  of  undivided  share  of  property  cannot  maintain 
replerrin;  Kelley  v.  Vandiver,  75  Mo.  App.  435,  holding  that  one  tenant  in  common 
cannot  sue  another  in  replevin;  Hackett  v.  Potter,  131  Mass.  50,  holding  that 
major  owner  of  vessel  cannot  maintain  replevin  for  his  imdivided  part;  Fay  v. 
Du^gan,  135  Mass.  242,  holding  that  both  partners  must  be  joined  in  an  action  of 
replevin;  Davis  v.  Lotlich,  46  N.  Y.  393,  holding  that  where  a  ootenant  has  sold 
or  converted  personalty  the  other  cotenant  cannot  compel  a  delivery  of  possession 
to  himself  of  the  whole;  Stanley  v.  Robinson,  14  111.  App.  480,  holding  that  action 
will  not  lie  for  an  undivided  interest  or  share  except  in  cases  of  fraud  or  wrongful 
confusion  of  the  property;  Reinheinier  v.  Hemingway,  35  Pa.  432,  holding  tenant 
in  common  cannot  maintain  replevin  though  the  nonjoinder  is  not  pleaded. 
Joinder  of  owners  in  replcTin. 

Cited  in  Ellis  v.  Culver,  2  Harr.  (Del.)  129,  holding  that  all  owners  must  unite 
in  the  action. 
Mode  of  objecting  for  nonjoinder  of  parties. 

Cited  in  Pattison  v.  Adams,  Hill  &  D.  Supp.  426;  Wright  v.  Bennett,  3  Barb. 
451 ;  McArthur  v.  Lane,  15  Me.  245, — holding  it  good  plea  in  abatement  that  the 
property  is  laid  in  plaintiff  and  a  stranger;  Chambers  v.  Hunt,  18  N.  J.  L.  330, 
on  same  point;  Beasley  v.  Allyn,  15  Phila.  97,  39  Phila.  Leg.  Int.  264,  12  W. 
N.  C.  90,  holding  that  a  court  may  abate  an  action  brought  by  one  joint  owner; 
Fay  V.  Duggan,  135  Mass.  242 ;  George  v.  McGovern,  83  Wis.  565,  35  A.  S.  R.  77, 
53  X.  W.  809, — ^holding  that  in  replevin  nonjoinder  of  parties  need  not  be  taken 
in  abatement  but  may  be  pleaded  in  bar;  Pickering  v.  Pickering,  11  N.  H.  141, 
holding  genera]  issue  not  proper  where  it  appears  from  plaintifTs  own  showing 
that  he  is  but  part  owner ;  Garvin  v.  Paul,  47  N.  H.  158,  holding  under  the  statute 
that  in  actions  ex  delicto  nonjoinder  of  a  plaintiff  can  only  be  taken  advantage  of 
by  plea  in  abatement  or  by  way  of  apportionment  of  the  damages  at  the  trial; 
Smoot  V.  Wathen,  8  Mo.  522;  Cain  v.  Wright,  50  N.  C.  (  5  Jones,  L.)  282,  72 
A.  D.  551, — holding  nonjoinder  in  detinue  pleadable  in  demurrer  or  by  general  issue 
or  by  motion  in  arrest;  Johnson  v.  Richardson,  17  111.  302,  63  A.  D.  369,  holding 
where  remedy  seeks  damages  and  not  the  specific  thing  the  nonjoinder  of  a  joint 
owner  can  only  be  taken  advantage  of  in  abatement  or  during  trial  in  mitigation 
of  damages;  Morley  ▼.  French,  2  Cush.  130,  holding  that  in  trover  nonjoinder  of 
administrators  of  two  joint  owners  must  be  pleaded  in  abatement. 

Cited  in  note  in  1  E.  R.  C.  164,  on  necessity  for  taking  advantage  of  non- 
joinder of  plaintiff  in  tort  by  plea  in  abatement. 

Distinguished  in  Butler  v.  Boynton,  117  Mo.  App.  462,  94  S.  W.  723,  holding 
that  in  replevin  and  analogous  actions  for  the  recovery  of  damages  for  conversion 
are  exceptions  to  the  general  rule  as  to  the  plea  of  abatement;  Wright  v.  Bennett, 
3  Barb.  461,  holding  that  where  action  is  to  recover  the  value  of  property  non- 
Joinder  of  coplaintiff  can  be  objected  to  only  by  plea  in  abatement  or  on  the  trial 
in  mitigation  of  damages. 

Disapproved  in  Brown  v.  Ravenscraft,  88  Md.  216,  44  Atl.  170,  holding  that 
where  the  action  is  brought  to  recover  the  whole  chattel  nonjoinder  of  a  joint 
swner  is  pleadable  in  abatement  only;  D'Wolf  v.  Harris,  4  Mason,  515,  Fed.  Cas. 
No.  4,221,  holding  that  where  action  is  to  recover  the  whole  chattel  nonjoinder  is 
pleadable  in  abatement  only;  Smoot  v.  Wathen,  8  Mo.  522  (dissenting  opinion), 
on  effect  of  nonjoinder  of  joint  owner  in  actions  ew  delicto. 
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SplUtlngr  causes  of  aotfon. 

Cited  in  Webster  t.  Vsadeyenter,  6  Gray,  428,  holding  that  when  the  subjeet  of 
a  suit  is  entire  a  part  thereof  cannot  be  rsoorered. 
Nature  of  <»mmon  Interest  la  chattels. 

Cited  in  Qoun^  t.  Bell,  24  N.  J.  L.  441,  on  right  of  ootensnt  to  sue  for  ehare  of 
proceed!  of  common  property  sold  oo  execution  against  other  cotenant. 
Extent  of  recoTery  for  tort  hj  one  of  Joint  snfferers. 

Cited  in  Shaw  y.  Gilbert,  111  Wis.  165,  86  N.  W.  188,  denying  right  of  sur- 
▼iving  partner  to  recover  more  than  his  proportionate  share  for  loM  by  sale  on 
eiedit  due  to  false  statements  as  to  solvency,  where,  after  sale,  and  before  partner's 

S  AM.  DEO.  77,  OliTVER  t.  NEWBURTPORT  INS.  OO.  S  MASS.  ST. 
Extent  of  liability  of  Insurer  where  abandoned  vessel  Is  pnrcdiased  by  In- 
sured. 

Cited  in  Church  v.  Marine  Ins.  Co.  1  Mason,  841,  Fed.  Cas.  No.  2,711,  holding 
that  where  a  vessel  was  stranded  and  afterwards,  before  abandonment,  was  gotten 
off  without  material  injury  but  was  in  the  meantime  sold  by  the  master  and  pur- 
chased by  himself,  the  insurer  would  not  be  liable  for  the  entire  loss. 

Distinguish^  in  Webb  v.  Protection  Ins.  Co.  6  Ohio,  456,  on  extent  of  liabil- 
ity under  agreement  of  insurer  to  repair  where  insured  might  have  abandoned, 
death,  he  purchased  his  entire  interest  for  full  value. 
Oonstructlon  of  risk  In  marine  policy. 

Cited  in  Ritchie  v.  United  States  Ins.  Co.  6  Serg.  4  R.  Ml,  holding  an  insuianee 
of  the  ship  for  the  voyage  not  an  insurance  of  the  ship  and  the  voyage. 

S  AM.  DEO.  #5,  PAUIi  v.  FRAZIER.  S  MASS.  71. 
Right  of  woman  to  sue  for  sednoClon. 

Cited  in  Conlon  v.  Cassidy,  17  R.  I.  518,  28  Atl.  100,  holding  that  a  woman 
cannot  maintain  an  action  against  her  seducer  to  recover  damages  for  the  seduc- 
tion; Dennis  v.  Clark,  2  Cush.  847,  48  A.  D.  671;  Hood  v.  Sudderth,  111  N.  C. 
215,  16  S.  £.  397  (dissenting  opinion) ;  Ingwaldson  v.  Skrivseth,  7  N.  D.  388,  75 
N.  W.  772,  on  right  of  a  female  seduoed  to  sue  for  her  own  seduction;  Jordan 
V.  Hovey,  72  Mo.  574,  87  A.  R.  447,  holding  that  a  female  servant  had  no  right  of 
action  against  her  master  for  persuading  her  to  have  illicit  intercourse  with  his 
son. 

Cited  in  note  in  44  A.  D.  165,  on  right  of  female  to  sue  for  her  own  seduction. 

Distinguished  in  Weiher  v.  Meyersham,  50  Mich.  602,  16  N.  W.  160,  holding 
that  by  statute  an  injured  woman  may  sue  for  her  seduction ;  Orahsm  v.  Wallace, 
50  App.  Div.  101,  63  N.  Y.  Supp.  872,  holding  that  a  female  ward  may  maintain 
an  action  in  her  own  behalf  on  attaining  her  majority  to  recover  damages  of  her 
personal  guardian  for  her  seduction  by  him  when  she  was  under  the  statutory  agt 
of  consent. 
Right  of  action  fOr  hrtmcik  of  promise. 

Cited  in  Wightman  v.  Coates,  15  Mass.  1,  8  A.  D.  77,  upholding  right  of  action 
therefor. 
Seduction  as  damage  In  breach  of  marriage  promise. 

Cited  in  Conn  v.  Wilson,  2  Overt.  233,  5  A.  D.  668;  Goodall  v.  Thunnan,  1 
Head,  209, — holding  that  plaintiff  may  give  in  aggravation  of  damages  that  she 
was  seduced  and  got  with  child  by  the  defendant;  Tubbs  v.  Van  Kleek,  12  IlL 
446,  holding  that  seduction  if  in  consequence  of  the  promise  may  be  given  in 
evidence  in  aggravation  of  damages;  Hovey  v.  Page,  55  Me.  142;  Green  v.  Spencer, 
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3  Mo.  318,  26  A.  D.  672;  Whalen  t.  Layman,  2  Blackf.  194,  18  A.  D.  157;  Sauer 
▼.  Schulcnberg,  33  Md.  288,  3  A.  R.  174;  Cml  t.  WaUace,  24  N.  J.  L.  291;  Wells 
▼.  Padgett,  8  Barb.  323;  Sherman  v.  Rawson,  102  Mass.  395;  Wrynn  ▼.  Downey. 
27  R.  I.  454,  114  A.  S.  R.  63,  4  LJ^A.(N.S.)  615,  63  AtL  401,  8  A.  ft  B.  Ann.  Cas. 
912;  Hill  T.  Maupin,  3  Mo.  323  (dissenting  opinion);  Espy  ▼.  Jones,  37  Ala. 
379,^-on  same  point. 

Cited  in  notes  in  5  A.  D.  618,  on  damages  for  seduction;  26  A.  D.  677,  on  ad- 
missibility of  evidence  of  seduction  in  action  for  breach  of  promise  of  marriage. 

limited  in  Tyler  t.  Salley,  82  Me.  128,  19  Atl.  107;  Cates  ▼.  McKinney,  48 
Ind.  502,  17  A.  R.  768, — ^holding  that  evidence  of  seduction  in  an  action  for  breach 
of  promise  to  marry  where  the  complaint  contains  no  allegation  of  seduction  is 
inadmissible  to  enhance  the  damages. 

Criticized  in  Fidler  v.  McKinley,  21  IlL  308,  on  right  to  introduce  evidence  of 
seduction  in  breach  of  promise  suits. 

Disapproved  in  Baldy  v.  Stratton,  11  Pa.  316;  Weaver  v.  Bachert,  2  Pa.  St. 
80,  44  A.  D.  159;  Wrynn  t.  Downey,  27  R.  I.  454,  114  A.  S.  R.  63,  4  LJLA.(N.S.) 
615,  63  Atl.  401, — holding  that  in  an  action  for  breach  of  promise  to  marry  evi- 
dence of  seduction  is  not  admissible  in  aggravation  of  damages. 

S  AM.  DEC.  #6,  OlilVXai  t.  GREKNK,  S  MASS.  ISS. 
Insurable  interest. 

Cited  in  Bell  v.  Western  M.  ft  F.  Ins.  Co.  5  Rob.  (La.)  423,  39  A.  D.  542. 
holding  that  insurer  who  sold  and  took  back  a  mortgage  on  a  boat  had  an  insurable 
interest  therein;  Page  v.  Western  M.  ft  F.  Ins.  Co.  19  La.  49,  holding  bill  of 
lading  to  a  cargo  sufficient  evidence  of  an  insurable  interest;  Clark  v.  Ocean  Ins. 
0».  16  Pick.  289,  holding  charter  of  vessel  who  carried  a  cargo  for  prc^t  has  an 
Insurable  interest  in  the  freight;  Cumberland  Bone  Co.  t.  Andes  Ins.  Co.  64  Me. 
466,  holding  bargainee  of  goods  who  had  advanced  the  price  to  the  seller  had  an 
insurable  interest;  Berry  v.  American  Cent.  Ins.  Co.  132  N.  Y.  49,  28  A.  S.  R. 
548,  30  N.  E.  254,  holding  that  tenant  who  had  verbally  agreed  with  his  landlord 
to  keep  the  premises  insured  had  an  insurable  interest  to  the  amount  agreed  to  be 
insured ;  Shaw  v.  JStna  Ins.  Co.  49  Mo.  578,  8  A.  R.  150,  holding  consignee  bound 
to  carry  insurance  has  insurable  interest  to  full  value;  De  Forest  v.  Fulton  F. 
Ins.  Co.  1  Hall,  94,  holding  commission  merchant  has  such  an  interest;  Huth  v. 
New  York  Mut.  Ins.  Co.  8  Bosw.  538;  Eastern  R.  Co.  v.  Relief  F.  Ins.  Co.  98  Mass. 
420, — as  illustration  of  insurable  interest;  Oodall  v.  New  England  Mut.  F. 
Ins.  Co.  25  N.  H.  169;  Ohl  v.  Eagle  Ins.  Co.  4  Mason,  390,  Fed.  Cas.  No.  10,473,— 
holding  equitable  interest  may  be  an  insurable  interest;  Adams  v.  Pittsburgh 
Ins.  Co.  95  Pa.  348,  40  A.  R.  662,  38  Phila.  Leg.  Int.  140,  11  Fittsb.  L.  J.  N.  S. 
269,  recognizing  the  usage  or  custom  of  allowing  a  party  in  possession  of  property 
not  the  owner  to  insure  it. 

Cited  in  notes  in  20  A.  D.  515,  516,  on  insurable  interest  of  consignee  or  bailee; 
13  E.  R.  C.  276,  on  insurance  by  part  owner. 
VHtect  of  concealment  by  insured. 

Cited  in  Kemochan  v.  New  York  Bowery  F.  Ins.  Co.  5  Duer,  1,  on  effect  of 
concealment  of  material  facts  on  parties'  insurable  interest. 

Cited  in  note  in  6  E.  R.  C.  833,  on  effect  of  concealment  of  material  fact  as 
ground  for  rescission  of  contract  of  insurance. 
—  How  interest  may  be  stated  in  policy. 

Cited  in  Tyler  v.  ^tna  F.  Ins.  Co.  12  Wend.  507,  holding  that  a  bona  fide 
equitable  interest  may  be  insured  under  the  general  name  of  property  or  by  a 
description  of  the  thing  insured:  White  v.  Hudson  River  Ins.  Co.  7  How.  Pr.  341, 
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holding  that  while  the  policy  must  state  correctly  what  is  insured  it  b  not  neces* 
B  iry  that  the  particular  interest  in  the  property  be  expressed. 

3  AM.  DEC.  98,  NSWAIX  t.  WRIGHT,  3  MASS.  138. 
Possessory  rights  and  remedies  of  mortgagee. 

Cited  in  Stowell  v.  Pike,  2  Me.  387,  holding  that  a  mortgagee  of  lands  may 
maintain  an  action  of  trespass  quare  olauaum  freffit  against  a  mortgagor  in  pos- 
session who  cuts  down  growing  timber;  Wheelock  ▼.  Henshaw,  19  Pick.  341, 
holding  that  the  mortgagee  of  real  property  is  the  legal  owner  and  may  enter 
into  possession  at  any  time;  Smith  ▼.  Jones,  3  Gray,  517;  Southerin  ▼.  Mendum, 
5  N.  H.  420;  Smith  t.  Moore,  11  N.  H.  55;  Hobart  v.  Sanborn,  13  N.  H.  22G,  38 
A.  D.  483;  Fletcher  v.  Chamberlin,  61  N.  H.  438;  Clark  ▼.  Beach,  6  Conn.  142; 
Brastow  v.  Barrett,  82  Me.  466,  19  Atl.  916;  Carroll  v.  Ballance,  26  111.  9,  79 
A.  D.  354 ;  Blaney  v.  Bearce,  2  Me.  132 ;  Doe  ex  dem.  Duval  v.  McLoskey,  1  Ala. 
708, — on  the  same  point;  Wales  v.  Mellen,  1  Gray,  512,  to  the  proposition  that 
unless  there  is  an  agreement  to  the  contrary  a  mortgagee  may  take  possession 
and  eject  the  mortgagor  before  condition  broken ;  Bean  v.  Mayo,  5  Me.  89,  holding 
that  a  mortgagee  may  bar  his  right  to  enter  into  possession  of  the  mortgaged  prem- 
ises by  an  agreement;  McMillan  v.  Richards,  9  Cal.  366,  70  A.  D.  665,  holding  that 
on  mortgagee's  right  to  possession;  Pierce  v.  Brown,  24  Vt.  165,  holding  mort- 
gagee who  entered  as  tenant  entitled  to  say  that  afterwards  he  was  seised  as 
mortgagee  for  condition  broken. 

Cited  in  reference  notes  in  38  A.  D.  277,  on  right  of  mortgagee  to  collect  rents; 
38  A.  D.  485,  on  rights  of  mortgagee  in  fee  to  possession  and  use  of  premises. 

—  Aooonntabillty  for  rents  and  profits. 

Cited  in  Nugent  v.  Riley,  1  Met.  117,  35  A.  D.  355,  holding  that  mortgagee  in 
possession  accountable  upon  redemption  for  the  rents  and  profits;  Wood  v.  Felton, 
9  Pick.  171;  Burden  v.  Thayer,  3  Met.  76,  37  A.  D.  117,— on  same  point;  Rob- 
inson v.  Robinson,  1  N.  H.  161,  holding  that  no  action  existed  whereby  a  mort- 
gagor could  recover  rents  and  profits  after  redemption  from  the  mortgagee  in 
possession;  Russell  v.  Allen,  2  Allen,  42,  holding  that  a  mortgagee  upon  giving 
notice  to  the  lessees  under  the  mortgagor  of  his  intention  to  claim  rent  from  them 
can  recover  such  rental;  Coffey  v.  Hunt,  75  Ala.  236,  holding  to  similar  effect; 
Mayo  v.  Fletcher,  14  Pick.  525,  holding  mortgagor  in  possession  by  agreement 
may  devise  the  premises  to  a  stranger  for  that  time  and  receive  rental  therefor; 
Georges  Creek  Coal  k  I.  Co.  v.  Detmold,  1  Md.  225,  to  similar  effect. 

—  Natnre  of  entry  to  effect  foreclosure. 

Cited  in  Boyd  v.  Shaw,  14  Me.  58,  holding  that  there  must  be  an  actual  entry 
lawfully  made  for  the  purpose;  Mann  v.  Richardson,  21  Pick.  355,  on  entry  neces- 
sary on  condition  broken. 

—  Notice  to  bar  redemption. 

Cited  in  Scott  v.  McFarland,  13  Mass.  308,  holding  mere  claim  by  mortgagee 
of  mortgaged  premises  as  his  own  insufficient  to  affect  mortgagor's  right  to  re- 
deem; Ayres  ▼.  Waite,  10  Cush.  72,  holding  mortgagee  in  possession  under  a 
lease  must,  if  he  claims  to  hold  afterwards  for  the  purpose  of  foreclosure,  prove 
notice  of  his  intention  to  the  party  entitled  to  redeem;  Howard  v.  Handy,  35 
N.  H.  315,  holding  that  entering  into  possession  of  the  premises  and  decUring 
his  intention  to  foreclose  and  the  mortgagor  taking  a  lease  from  him  was  a 
sufficient  notice;  Dorkray  v.  Noble,  8  Me.  278;  Hunt  v.  Stiles,  10  N.  H.  466,— > 
on  necessity  of  notice  when  entry  was  made  by  mortgagee  before  condition  brok* 
en;  Botham  v.  Mlntier,  19  Pick.  346,  on  notice  of  holding  for  condition  brokCT 
as  sufficient  by  statute  where  mortgagee  is  already  in  possession. 
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Foredosnre  as  satisfaction  of  debt. 

Cited  in  Draper  r.  Mann,  117  Mass.  439,  holding  foreclosure  a  satisfaction  of 
the  debt  pro  ianto  and  if  not  sufficient  an  action  remains  for  the  balance ;  Mount 
▼.  Manhattan  Co.  43  N.  J.  Eq.  25,  9  Atl.  114;  Morgan  v.  Plumb,  9  Wend.  287; 
Dooley  v.  Potter,  140  Mass.  49,  2  N.  E.  936, — to  similar  effect;  Worcester  Sav. 
Bank  v.  Thayer,  136  Mass.  459,  on  mortgagor's  liability  for  balance  due  after 
foreclosure;  Haley  v.  Bennett,  5  Port.  (Ala.)  462;  Porter  v.  Pillsbury,  36  Me. 
278  (dissenting  opinion), — on  foreclosure  as  a  satisfaction  of  the  debt;  Doe  ex 
dem.  DuTal  ▼.  McLoskey,  1  Ala.  708,  on  foreclosure  and  sale  as  payment  of  the 
debt;  Hedge  v.  Holmes,  10  Pick.  380,  generally  that  where  a  bond  or  simple  con- 
tract is  secured  by  mortgage  and  the  mortgagee  enters  for  condition  broken  and 
proceeds  to  foreclose  he  shall  be  deemed  to  have  taken  it  in  payment. 
Presomptioii  as  to  writings  of  same  date  and  subject-matter. 

(3ited  in  Whitehurst  ▼.  Boyd,  8  Ala.  375,  presuming  they  will  constitute  but 
one  agreement  and  that  the  court  will  presume  such  priority  in  their  execution 
as  will  best  effect  the  interest  of  the  parties;  Doe  ex  dem.  Holman  v.  Crane,  16 
Ala.  570,  to  similar  effect;  Bates  t.  Bank  of  Alahamii,  2  Ala.  451,  on  presump- 
tion as  to  priority  of  instruments  executed  at  the  same  time  and  relating  to 
the  same  subject-matter. 
Wliat  is  mortgage. 

Cited  in  Porter  ▼.  Nelson,  4  N.  H.  130,  holding  land  put  in  pledge  for  the  pay- 
ment of  money  is  mortgaged. 

S  AM.  D£C.   105,  ATERY  ▼.  TYRINGHAM,  S  BfASS.  160. 
Power  to  appoint  or  remove  minister  or  church  officer. 

Cited  in  Children  of  Israel  y.  Peres,  2  Coldw.  620,  holding  that  minister  em- 
ployed for  a  given  time  cannot  be  arbitrarily  discharged  though  he  may  be  for 
good  cause;  Peckham  v.  North  Parish,  16  Pick.  274,  on  disability  of  parish  to  dis- 
Bohe  contract  at  pleasure  without  cause;  Sheldon  v.  Congregational  Parish,  24 
Pick.  281,  holding  settlement  of  a  minister  over  a  Congregational  church  and 
society  without  any  limitations  is  a  contract  for  life  determinable  only  in  the 
manner  established  by  law;  Connitt  v.  Reformed  Protestant  Dutch  Church,  4 
Ltns.  339,  on  right  to  r^nove  minister  of  religious  corporation  from  office;  Rob- 
ertson V.  Bullions,  9  Barb.  64,  on  the  right  to  remove  officer  of  religious  corpora- 
tion;  Holt  v.  Downs,  58  N.  H.  170,  on  right  of  society  to  elect  their  ministers. 

Cited  in  reference  note  in  38  L.R.A.  687,  on  binding  effect  of  contract  for 
services  of  pastor. 

—  Grounds  for  renM>val. 

Cited  in  Sheldon  v.  Congregational  Parish,  24  Pick.  281,  on  charges  of  mis- 
eondact  warranting  discharge  of  minister;  Chaddock  v.  Briggs,  13  Mass.  248, 
7  A  D.  137,  on  charge  of  intemperance  as  one  for  which  a  minister  might  be 
disdiarged;  Children  of  Israel  v.  Peres,  2  Coldw.  620,  holding  it  question  of  fact 
whether  cause  existed. 

—  Notice  or  vote  of  dismissal. 

Cited  in  Thompson  v.  Catholic  Cong.  Soc.  6  Pick.  469,  rejecting  evidence  of 
misconduct  on  the  part  of  the  plaintiff  which  was  not  made  the  ground  of  charge 
against  him  in  the  vote  of  dismissal;  Whitmore  v.  Fourth  Cong.  Soo.  2  Gray, 
306,  to  similar  effect. 
Right  to  remove  officers. 

Cited  in  People  ex  rel.  Finlay  v.  Jewett,  6  Cal.  291,  holding  that  governor 
oonld  not  remove  notary  from  office  before  the  expiration  of  his  full  term;  Ex 
parte  Hennen,  13  Pet.  230,  10  L.  ed.  138,  holding  that  officer  holds  at  the  will 
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of  either  party  and  ineumbeiu^  may  be  terminated  at  the  will  of  the  appointing 
power;  People  ex  rel.  aine  t.  Robb,  126  N.  Y.  180,  27  N.  E.  267,  holding  that 
where  the  power  of  appointment  to  an  olBoe  ia  conferred  in  general  terms  and  the 
term  it  not  fixed  by  the  constitution  or  statute  the  office  is  held  only  during  the 
pleasure  of  the  appointing  power;  Perkins  ▼.  United  States,  20  Ct.  CI.  438,  on 
implied  power  of  remoral  incident  to  the  right  to  appoint;  Standeford  ▼.  Wingate, 
2  DuT.  440  (dissenting  opinion),  on  the  right  of  the  legislature  to  abolish  a 
public  office;  Coogan  t.  State,  1  S.  C.  N.  S.  468,  holding  that  legislature  might 
abolish  public  offices;  Freeman  v.  Bourne,  170  Mass.  289,  39  L.R.A.  510,  49 
N.  E.  435,  on  power  to  dismiss  offioers  holding  for  fixed  terms  in  case  of  mis- 
behavior; Freeman  t.  Bourne,  170  Mass.  289,  39  L.ILA.  510,  49  N.  E.  435, 
holding  indictment  and  conviction  of  school  superintendent  for  adultery  though 
reversed  ground  for  dismissal  from  employment. 

Cited  in  note  in  15  L.R.A.  96,  on  right  to  remove  officers  summarily. 
Right  of  discharged  employee  to  recover  for  services. 

Cited  in  note  in  24  LJI.A.  232,  on  effect  of  part  performance  of  contract  for 
services  on  right  to  wages  on  discharge  without  cause. 
Averment  of  ''promise**  in  mssnmpslt. 

Cited  in  Burton  v.  Hansford,  10  W.  Va.  470,  27  A.  R.  571,  holding  that  dis- 
cussing the  necessary  words  of  averment  of  assumpsit;  Sinsheimer  v.  William 
Skinner  Mfg.  Co.  54  111.  App.  151,  refusing  to  set  aside  verdict  in  assumpsit 
for  failure  to  speciaHy  allege  a  promise  to  pay  where  one  might  be  properly  implied 
from  the  allegations;  Nott  v.  Johnson,  7  Ohio  St.  270,  holding  to  same  effect; 
Candler  v.  Rossiter,  10  Wend.  487;  Holt  Ice  &  Cold  Storage  Co.  v.  Arthur 
Jordan  Ca  25  Ind.  App.  314,  57  N.  E.  575;  Bobinson  v.  Welty,  40  W.  Va.  385, 
22  S.  E.  73,— on  necessity  of  averring  promise  either  expressly  or  impliedly. 
BoclesiasUcal  courts. 

Cited  in  Steams  v.  First  Parish,  21  Pick.  114,  discussing  the  nature  of  a  de- 
cision of  an  ecclesiastical  court;  Meeting  House  v.  Pierpont,  7  Met.  495,  on  the 
conclusiveness  of  the  decrees  of  an  ecclesiastical  council;  Re  St.  Mary's  Church, 
7  Serg.  ft  R.  517,  on  rights  of  civil  tribunal  to  inquire  into  religious  dissen- 
sions. 
Meaning  of  "tea<^er." 

Cited  in  Baker  v.  Fales,  16  Mass.  488,  discussing  the  use  of  the  word  'Readi- 
er'' as  synonymous  with  'Minister  of  the  gospeL** 

S  AM.  DBO.  ISS,  BOTNTON  ▼.  KEIiliOOO,  S  MASS.  Igt. 
Admissibility  of  woman's  character  in  breach  of  promise  case. 

Cited  in  Palmer  v.  Andrews,  7  Wend.  142,  holding  i^aintiff's  indecent  eon- 
duct  at  least  grounds  for  mitigation  of  damages;  Johnson  v.  Jenkins,  24  N. 
Y.  252  (dissenting  opinion),  on  right  to  show  bad  character  of  plaintiff  in 
mitigation  of  damages;  Butler  v.  Eschleman,  18  IlL  44,  holding  that  defendant 
may  show  the  bad  character  of  plaintiff,  if  at  the  time  of  the  promise  it  was 
unknown  to  him,  in  either  bar  of  the  action  or  in  mitigation  of  damages;  But- 
ton V.  McCauley,  38  Barb.  413,  holding  that  evidence  that  plaintiff  drank  to  ex- 
cess alone  was  not  admissible  in  a  breach  of  promise  suit  hi  mitigation  of  dam- 
ages; Coolidge  V.  Neat,  129  Mass.  146,  on  rules  of  damages  in  breach  of  promise 
suits. 

Cited  in  reference  notes  in  44  A.  D.  444,  on  action  for  breach  of  promise  of 
marriage  and  damages  therefor;  44  A.  D.  179,  on  evidence  of  plaintiff's  charac- 
ter in  action  for  breach  of  promise;  1  A.  D.  105,  on  evidence  as  to  previous  char- 
acter in  breach  of  promise  suit. 
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Cited  m  note  in  14  L.RJL(N.8.)  748,  on  evidence  of  speeillc  instances  to 
proTe  charmcter  in  action  for  breach  of  promise  to  marry. 

—  Vnc^hastlty  ms  defense  or  mitleatlon. 

Cited  in  Bowman  t.  Bowman,  153  Ind.  498,  55  N.  E.  422,  holding  that  in  a 
suit  for  breach  of  contract  of  marriage  a  plea  of  prerious  nnchastity  of  the 
plaintiff  most  aver  that  sndi  fact  was  not  known  to  defendant  when  he  prom- 
iaed  to  marrj  her;  Espy  r.  Jones,  S7  Ala.  379,  holding  that  the  fact  that 
plaintiff  had  committed  fornication  with  the  defendant  prior  to  his  prtmiise  to 
marry  the  plaintiff  was  not  admissible  in  mitigation  of  damages;  Van  Storeh  t. 
GrifRn,  71  Pa.  240,  1  Luzerne  L^.  Reg.  612,  29  Phila.  Leg.  Int.  340,  h<^ding 
evidence  of  the  general  bad  character  of  the  plaintiff  for  chastity  previous  to 
promise  admissible  in  mitigation. 

Cited  in  notes  in  26  A.  D.  678,  on  evidence  of  plaintiff's  want  of  chastity 
or  immoral  conduct  in  mitigation  of  damages  for  breach  of  promise  of  mar- 
riage; 26  LJLA.  431,  on  effect  of  fraudulent  concealment  oi  want  of  chastity  to 
avoid  promise  of  marriage. 

—  AdmlsBlblllty  of  fad  of  aedncCton  by  defendant. 

Cited  in  Whalen  v.  Layman,  2  Bladrf.  194,  18  A.  D.  157,  holding  that  plaintiff 
may  introduce  evidence  of  seduction;  Filer  v.  McKinley,  21  111.  308,  on  right 
to  introduce  evidence  of  seduction  in  aggravation  of  damages  in  a  breach  of 
promise  suit;  Coil  v.  Wallace,  24  N.  J.  L.  291,  holding  seduction  aggravates 
damages  for  breach  of  promise. 

Cited  in  note  in  26  A.  D.  677,  on  admissibility  of  evidence  of  seduction  in  action 
for  breach  of  promise  of  marriage. 

Distinguished  in  Wrynn  v.  Downey,  27  R.  I.  454,  114  A.  8.  R.  63,  4  L.R.A.(NJ3.) 
616,  63  Atl.  401,  holding  that  in  an  action  for  breach  of  promise  to  many 
evidence  of  seduction  is  not  admissible  in  aggravation  of  damages. 

Limited  in  Cates  v.  McKinney,  48  Ind.  562,  17  A.  R.  768,  holding  that  in  order 
to  admit  evidence  of  seduction  the  complaint  must  contain  allegations  thereof. 
Admissibility  of  evidence  of  character. 

Cited  in  Miller  v.  Curtis,  158  Mass.  127,  36  A.  8.  R.  469,  32  N.  E.  1039,  hold- 
ing that  in  an  action  for  an  attempted  indecent  assault  it  was  not  competent  to 
allow  evidence  charging  the  woman  with  previously  making  false  charges  of  assault 
to  extort  money;  8now  v.  Qrace,  29  Ark.  131;  Gaines  v.  Relf,  12  How.  472,  13 
L.  ed.  1071  (dissenting  opinion),— on  the  right  to  impeach  a  witness  on  account 
of  want  of  moral  character;  8tate  v.  Meadows,  18  W.  Va.  658,  to  the  proposition 
that  general  reputation  is  public  opinion;  State  v.  Forshner,  43  N.  H.  89,  80 
A«  D.  132,  holding  upon  a  trial  for  rape  that  the  previous  bad  character  of  the 
prosecutrix  might  be  shown. 

Cited  in  note  in  41  L.  ed.  U.  8.  470,  on  admissibility  of  evidence  of  character. 

—  In  mitigation  of  damages  generally. 

Cited  in  Bennett  v.  Smith,  21  Barb.  439,  holding  that  evidence  of  the  general 
bad  character  of  the  plaintiff  was  admissible  in  mitigation  of  damages  in  an 
action  agamst  wife's  parents  for  the  enticing  away  of  wife;  Torre  v.  Summers,  2 
Nott  ft  M'C.  267,  10  A.  D.  597,  holding  that  in  criminal  conversation  the  mis- 
conduct of  the  wife  before  her  seduction  by  the  defendant  may  be  given  in  evi« 
deuce. 

Cited  In  note  in  17  A.  D.  498,  on  evidence  of  plaintiff's  misconduct  in  miti^- 
ticm. 
Acts  of  other  party  mitigating  damages. 

Cited  in  Robison  v.  Rupert,  23  Pa.  523,  holding  evidence  that  act  of  trespass 
was  under  great  provocation  admissible  in  mitigation. 
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Joinder  of  caftses  of  actton. 

Cited  in  Gunder  y.  Tibbits,  163  Ind.  591,  65  N.  E.  762,  on  the  right  to  join 
various  connected  acts  in  one  cause  of  action. 

S  AM.  DEO.  1S4,  FIRST  BIASSACHUSETTS  TURNP.  CORP.  T.  FIELD, 

S  MASS.  SOI. 
Fraud  or  oonoealment  suspend in^  limitation  of  actions. 

Referred  to  as  leading  case  in  Sherwood  t.  Sutton,  6  Mason,  143,  Fed.  Cas.  Na 
12,782;  Reynolds  v.  Hennessy,  17  R.  I.  169,  23  Atl.  639,— holding  fraudulent 
concealment  a  good  replication  to  a  plea  of  the  statute. 

Cited  in  District  Twp.  v.  French,  40  Iowa,  601;  Harrisburg  Bank  v.  Forster, 
8  Watts,  12, — ^holding  that  fraud  may  successfully  be  replied  to  the  statute  of 
limitations;  Marsden  t.  Marsden,  15  Phila.  80,  39  Phila.  Leg.  Int.  148,  holding 
that  the  bar  of  the  statute  of  limitations  may  be  avoided  by  proof  of  fraud 
in  the  defendant  which  has  prevented  the  plaintiff  from  asserting  his  rights; 
Tyler  v.  Angevine,  15  Blatchf.  536,  Fed.  Cas.  No.  14,306,  applying  rule  in  action 
by  an  assignee  in  bankruptcy;  Way  v.  Cutting,  20  N.  H.  187;  Vigus  v.  CBannon, 
118  ni.  334,  8  N.  E.  778;  Phalen  v.  Clark,  19  Conn.  421,  50  A.  D.  253;  Wear  v. 
Skinner,  46  Md.  257,  24  A.  R.  517;  Kane  v.  Cook,  8  Cal.  449,— on  denial  of  the 
plea  to  party  who  by  fraudulent  concealment  has  delayed  the  assertion  of  a  right; 
Mayne  v.  Griswold,  3  Sandf.  463,  on  fraud  as  preventing  bar  of  limitations; 
Deake's  Appeal,  80  Me.  50,  12  Atl.  790,  same  where  a  will  had  been  fraudulently 
concealed  by  a  person  interested  in  its  nonproduction ;  Atchison,  T.  ft  S.  F.  & 
Co.  v.  Atchison  Grain  Co.  68  Kan.  585,  75  Pac.  1051  (dissenting  opinion) ;  Bishop 
V.  Little,  3  Me.  405, — on  right  to  avoid  the  statute  on  ground  of  fraudulent  con- 
cealment; Snodgrass  v.  Branch  Bank,  25  Ala.  161,  60  A.  D.  505,  holding  that 
possession  of  slaves  by  a  fraudulent  vendee  gave  him  no  title  under  the  statute 
of  limitations  as  against  a  creditor  of  the  vendor  who  could  not  by  reasonable 
diligence  have  discovered  the  fraud;  Meyer  v.  Quartermous,  28  Ark.  45,  holding 
that  fraudulent  concealment  by  intestate  may  be  shown  in  answer  to  the  plea  of 
limitations  by  an  administrator;  Lieberman  v.  First  Nat.  Bank,  2  Penn.  (Del.) 
416,  82  A.  S.  R.  414,  48  L.RJ^.  514,  45  Atl.  901,  8  Del.  Ch.  531,  holding  the 
statute  tolled  as  against  sureties  of  a  defaulting  bank  officer;  Engel  v.  Fischer, 
19  Jones  k  S.  71,  holding  that  debtor  concealing  himself  to  defraud  creditors 
could  not  plead  the  statute;  Homer  v.  Fish,  1  Pick.  435,  11  A.  D.  218,  upholding 
reply  to  plea  of  statute  of  limitations  in  action  of  the  case  for  fraud  that  plaintiff 
did  not  discover  the  fraud  till  within  six  years. 

Cited  in  reference  notes  in  17  A.  D.  813,  on  conclusiveness  of  statutes  of 
limitations  on  courts  of  equity;  5  A.  D.  691,  on  application  of  statute  of  limita- 
tions in  cases  of  fraud;  22  A.  D.  435;  34  A.  S.  R.  85,— on  running  of  limita- 
tions in  case  of  fraudulent  concealment  of  cause  of  action;  36  A.  D.  107,  on 
ignorance  of  fraud  preventing  running  of  limitations;  11  A.  D.  222,  on  aver- 
ment of  ignorance  of  fraud  where  statute  of  limitation  pleaded. 

Cited  in  notes  in  23  A.  D.  755,  on  limitations  in  equity;  51  A.  D.  583,  on 
statute  of  limitation  In  case  of  fraud;  25  L.R.A.  567,  on  how  far  statutes  of 
limitation  will  be  regarded  as  having  abrogated  the  maxim  that  one  cannot  profit 
by  his  own  wrong;  27  A.  D.  503,  as  to  when  statute  of  limitations  begins  to  run 
in  case  of  fraudulent  concealment  <^  cause  of  action;  60  A.  D.  513,  on  fraud  at 
law  as  preventing  operation  of  statute  of  limitations;  16  E.  R.  C.  259;  16  E. 
R.  C.  376, — on  concealed  fraud  as  defeating  running  of  statute  of  limitations. 

Disapproved  in  Dozier  v.  Ellis,  28  Miss.  730,  holding  it  not  a  sufficient  an- 
swer to  the  plea  that  the  action  had  been  commenced  within  three  years  after 
the  discovery  of  the  fraud. 
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—Actions  baaed  on  the  fraud. 

Cited  in  Bailey  ▼.  Glover,  21  Wall.  342,  22  L.  ed.  636,  holding  that  where  an 
action  is  intended  to  obtain  redress  against  a  fraud  concealed  by  the  party  or 
which  from  its  nature  remains  secret,  the  statute  of  limitations  does  not  com- 
mence to  run  until  the  fraud  is  discovered;  Carr  v.  Hilton,  1  Curt.  C.  G.  230, 
Fed.  Cas.  No.  2,436,  holding  that  the  cause  of  action  for  fraud  does  not  accrue 
so  as  to  be  barred  by  the  statute  until  the  fraud  is  discovered;  Bates  v.  Preble, 
151  U.  S.  149,  38  L.  ed.  106,  14  Sup.  Ct.  Rep.  277,  holding  in  an  action  of 
tort  grounded  on  fraud  of  the  defendant  that  if  the  fraud  was  not  secret  in  its 
nature  there  must  be  some  positive  act  of  concealment;  Crerry  v.  Dunham,  57 
Me.  334,  holding  wilful  perjury  not  only  a  cause  of  action  but  also  a  fraudulent 
concealment  of  it;  Harrell  v.  Kelly,  2  M'Cord,  L.  426,  holding  that  when  a  per- 
son obtained  money  fraiidulently  the  statute  of  limitations  does  not  commence 
to  run  until  discovery;  Wolkins  v.  Knight,  134  Mich.  347,  96  N.  W.  445,  ap- 
plying rule  where  debtor  misrepresented  state  of  acooimts  to  creditor's  adminis- 
trator. 
— >  Wliat  constitutes  fraud. 

Cited  in  Simmons  v.  Baynard,  30  Fed.  532,  holding  concealment  a  necessary 
element  of  the  fraud;  Bowman  v.  Sanborn,  18  N.  H.  205,  holding  fraudulent 
representation  respecting  facts  which  give  the  other  party  a  cause  of  action  or 
fraudulent  concealment  of  facts  sufficient  to  put  the  statute  of  limitations  in 
operation;  Atlantic  Nat.  Bank  v.  Harris,  118  Mass.  147.,  holding  concealment 
by  a  bank  president  of  his  failure  to  pay  a  debt  with  money  intrusted  to  him  for 
^at  purpose  by  the  bank  was  a  fraudulent  concealment;  Smith  v.  Newby,  13 
Mo.  159,  adhering  to  statutory  definition  of  circumstances  under  which  fraudulent 
ooneealment  would  toll  the  statute. 

Distinguished  in  Nudd  v.  Hamblin,  8  Allen,  130,  holding  that  the  omission  to 
disclose  a  trespass,  there  being  no  fiduciary  relationship  was  not  such  a  fraud- 
ulent concealment  of  the  cause  of  action  as  would  operate  to  take  it  out  of  the  stat- 
ute of  limitations;  McDonald  v.  Daniels,  58  Wis.  426,  17  N.  W.  11,  holding  a 
truthful  affidavit  by  one  not  qualified  to  make  it  was  not  a  fraud  because  not  a 
ocHice»lment;  Dee  v.  Hyland,  3  Utah,  308,  3  Pac  388,  holding  that  limitations  be- 
gan to  run  against  claim  cmd  delivery  for  personal  property  from  the  time  of 
tbe  commission  of  the  wrongful  act  in  absence  of  fraud  or  concealment  by  the 
possessor;  Andrews  v.  Dole,  Fed.  Cas.  No.  373,  where  there  was  a  want  of  due 
diligence  in  discovering  the  fraud;  Rice  v.  Burt,  4  Cush.  208,  holding  that  the 
fraudulent  concealment  of  property  by  an  insolvent  debtor,  which  if  known 
would  have  allowed  the  creditor  to  avoid  the  debtor's  discharge  was  not  a 
concealment  of  cause  of  action  so  as  to  take  it  out  of  the  statute. 
—  Distinction  between  legal  and  equitable  actions. 

Cited  in  McKneely  v.  Terry,  61  Ark.  527,  33  S.  W.  953;  Bank  of  United  States 
▼.  Biddle,  2  Par.  Sel.  Eq.  Cas.  31, — ^holding  rule  alike  in  law  and  equity;  O'Dell 
V.  Bumbam,  61  Wis.  562,  21  N.  W.  636;  Dorsey  Mach.  Co.  v.  McCaffrey,  139 
Ind.  545,  47  A.  S.  R.  290,  38  N.  E.  208, — ^holding  that  in  suits  of  equity  when 
one  bas  been  injured  by  the  fraud  of  another,  the  statute  does  not  run  until 
the  discovery  of  the  fraud;  Fisher  v.  Tuller,  122  Ind.  31,  23  N.  E.  523,  on  equi- 
table origin  of  rule;  Wear  v.  Skinner,  46  Md.  257,  24  A.  R.  517,  holding  that 
under  statute  only  fraud  may  be  replied  to  the  plea  of  limitations  in  action  at 
law;  Longworth  v.  Hunt,  11  Ohio  St.  194,  holding  by  analogy  that  laches  im- 
putable only  from  discovery  of  fraud. 

Distinguished  in  Clarke  t.  Reeder,  1  Speers,  L.  398,  holding  fraudul^it  con- 
eealment  immaterial  in  trover. 
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DitappiOTed  in  Campbell  t.  Vining,  23  111.  526,  holding  fraud  does  not  raspend 
statute  as  to  legal  actions  being  not  exoepted  by  the  statute. 

—  In  actions  of  assompslt. 

Disapproved  in  Somerset  County  v.  Veghte,  44  N.  J.  L.  609;    Troup  v.  Smith, 
20  Johns.  33, — ^holding  defence  of  fraudident  concealment  not  proper  as  against 
a  plea  of  the  statute  in  assumpsit. 
Fraud  as  aTOtdlng  statutory  rlghta. 

Cited  in  Encking  ▼.  Simmons,  28  Wis.  272,  holding  by  analogy  that  a  fraud- 
ulent foreclosure  could  be  avoided  when  discovered. 

3  AM.  DfiO.  129,  RICE  T.  STEIARNS,  S  MASS.  225. 
Restrictive  or  special  Indorsements  of  paper. 

Cited  in  Freeman's  Nat  Bank  v.  National  Tube  Works  Co.  151  Mass.  413,  21 
A.  8.  R.  401,  8  L.ILA.  42,  24  N.  E.  779,  holding  that  indorsement  on  draft  ''we 
enter  for  collection  to  be  used  when  paid"  was  restrictive. 

Cited  in  reference  notes  in  44  A.  D.  626,  on  transfer  of  property  in  note  by 
special  indorsement  without  impairment  of  negotiable  quality;  53  A.  D.  326,  on 
effect  upon  negotiability  of  omission  of  words  "or  order"  in  indorsement  of  ne- 
gotiable note;  77  A.  D.  103,  on  sufficiency  of  indorsement  to  transfer  property 
in  note  without  impairing  its  negotiability;  66  A.  S.  R.  869,  on  provisions  in 
indorsement  not  affecting  negotiability. 

Cited  in  note  in  12  LJLA.  371,  on  indorsement  and  transfer  of  commercial 
paper  without  recourse. 

—  Effect  of  special  indorsement. 

Cited  in  Evans  v.  Freeman,  142  N.  C.  61,  64  8.  S.  847,  holding  that  qualified 
indorsement  did  not  impair  negotiability;  Wbodworth  v.  Bank  of  America,  19 
Johns.  391,  holding  that  negotiability  might  be  restrained  and  responsibility  of 
indorser  limited  by  special  indorsement;  Watson  v.  Chesire,  18  Iowa,  202,  87 
A.  D.  382,  holding  that  proper  action  against  indorser  without  recourse  whe 
has  been  guilty  of  fraud  in  assigning  note  is  for  the  consideration  or  its  value  fo( 
the  fraud  practiced;  Babcodc  v.  Beman,  11  N.  Y.  200,  holding  officer  of  cor- 
poration  not  personally  liable  for  note  indorsed  by  him  in  his  official  capacity  on 
behalf  of  corporation;  Mott  v.  Hides,  1  Cow.  613,  13  A.  D.  660,  holding  that 
indorsement  by  "J.  H.,  agent"  not  binding  on  indorser  personally;  Lee  v.  Chilli- 
cothe  Branch  Bank,  1  Biss.  325,  Fed.  Cas.  No.  8,187;  Lee  v.  Chillicothe  Branch 
Bank,  1  Bond,  387,  Fed.  Cas.  No.  8,186,— holding  that  an  indorsement  ''credit 
my  account"  is  not  an  assignment  of  the  security,  but  only  an  authority  to  re- 
ceive the  money;  Underbill  v.  Gibson,  2  N.  H.  362,  9  A.  D.  82,  on  question  of 
liability  of  agent  of  corporation  as  indorser  of  paper  for  corporation. 

Cited  in  notes  in  46  A.  D.  182,  on  effect  of  omission  of  words  "or  his  order^ 
in  indorsement  of  negotiable  instrument;   87  A.  D.  389,  390,  on  effect  of  in- 
dorsement "without  recourse." 
Nature  of  promise  by  maker. 

Cited  in  Chickering  v.  Greoileaf,  6  N.  H.  61,  holding  that  the  words  "out  of 
any  property  I  may  possess"  were  not  intended  as  qualification  of  the  promise 
to  pay,  but  a  reservation  collateral  to  the  promise. 
Competency  of  indorser  as  witness  for  indorsee. 

Cited  in  Barretto  v.  Snowden,  6  Wend.  181,  holding  indorser  not  made  liable 
by  notice  of  dishonor  of  note  competent  witness  to  show  note  not  usurious; 
Epler  V.  Funk,  8  Pa.  468,  holding  indorser  when  released  by  indorsee  a  com- 
petent witness  to  enforce  payment  of  note;  Bank  of  St.  Clairsville  v.  Glasener, 
Tappan  (Ohio)  247,  holding  indorser  not  competent  witness  to  prove  handwriting 
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of  maker  in  suit  by  indoner  against  maker  unleaa  released;  Kennon  t.  M'Rea, 
2  Port  (Ala.)  389,  holding  indorser  incompetent  in  respect  to  his  interest  as 
witness  in  faTor  of  subsequent  indorsee  to  charge  any  party  to  the  instrument 
whose  liability  is  anterior  to  his  own;  Goodwin  t.  Chadwick,  35  Me.  193,  hold- 
ing that  if  indorser  is  not  interested  he  may  testify  to  original  execution  and 
rslidity  of  note;  Strang  v.  Wilson,  Morris  (Iowa)  84,  holding  indorser  without 
recourse  competent;  Cowles  ▼.  Harts,  3  Conn.  616;  Bank  of  Alexandria  t. 
Clarice,  2  Cranch,  C.  C.  464,  Fed.  Cas.  No.  844;  Howe  t.  Thompson,  11  Me.  152,— 
holding  same  to  prove  a  new  promise  within  six  years;  Abbott  ▼.  Mitchell, 
18  Me.  354,  holding  that  indorser  without  recourse  competent  witness  to  prove 
alteration  of  note;  Reid  v.  Geoghehan,  1  Miles  (Pa.)  204,  as  to  competency  of 
mdorser  of  bill  of  exchange  to  prove  handwriting  of  drawtr. 

8  AM.  DEC.  ISl,  POND  ▼.  NEGUS,  S  MASS.  2S0. 
Mandatory  and  directory  statutes. 

Cited  in  Dawson  ▼.  People,  25  N.  Y.  399;  Gale  t.  Mead,  2  Denio,  IGO;  Payne 
▼.  Fresco,  17  W.  N.  C.  502,  18  Phila.  637,  43  PhlU.  Leg.  Int  226,  1  Pa.  Co.  Ct 
562,  4  Kulp,  25;  Mullins  t.  McKeel,  109  Ky.  639,  59  a  W.  849;  Kingston 
▼.  Teny,  24  Misc.  616,  53  N.  Y.  Sapp.  652;  Spencer's  Appeal,  78  Conn.  301, 
61  Atl.  1010;  Lowell  t.  Hadley,  8  Met  180;  Williams  v.  Lunenburg  School 
Dist  No.  1,  21  Pick.  75,  32  A.  D.  243;  Stimson  v.  Higgins,  16  Barb.  658,  9  How. 
Pr.  86;  Johnson  v.  Dole,  3  N.  H.  328;  Birmingham  Bldg.  ft  L.  Asso.  v.  State, 
120  Ala.  403,  25  So.  52;  Wampler  v.  State,  148  Ind.  557,  38  L.R.A.  829,  47  N. 
E.  1068;  State  t.  Perry,  28  Minn.  455,  10  N.  W.  778;  Fanning  v.  Com.  120 
Mass.  388;  Carpenter  v.  Willct,  1  Keyes,  510;  Kennedy  v.  Oregon  Short  Line 
R.  0>.  18  Utah,  325,  54  Pac.  988;  Hill  v.  Draper,  10  Barb.  454;  SUte  ex  rel. 
Hamiltcm  v.  Hannibal  k  St.  J.  K.  Co.  113  Mo.  297,  21  8.  W.  14;  Stevenson  v. 
New  York,  1  Hun,  51;  Looney  v.  Hughes,  30  Barb.  605;  Bandall  v.  Conway,  63 
N.  H.  513,  3  Atl.  635;  School  Dist.  No.  3  v.  Greenfield,  64  N.  H.  84.  6  All. 
484;  State  ex  rel.  Miller  v.  Buchanan,  24  W.  Va.  362;  Woolridge  v.  M*Kenna, 
8  Fed.  650;  Whittier  v.  Way,  6  Allen,  288;  People  v.  Cook,  14  Barb.  259; 
Di«hon  V.  Smith,  10  Iowa,  212;  Hill  v.  Wolfe,  28  Iowa,  577;  Abbott  v.  Sartori,  57 
Iowa,  656,  11  N.  W.  626;  State  ex  rel.  Webster  v.  Baltimora  County,  29  Md.  516; 
Walker  v.  Chapman,  22  Ala.  116;  Fraser  ▼.  Willey,  2  Fla.  116;  Sackett  v. 
State,  74  Ind.  486;  Barnes  ▼.  Badger,  41  Barb.  98;  Juliand  v.  Rathbone,  39 
Barb.  97;  State  v.  Smith,  67  Me.  328,— holding  statutes  fixing  time  for  per- 
formance of  any  act  directory  unless  some  time  is  fixed  after  which  the  act 
ttnnot  be  performed;  Connecticut  Mut.  L.  Ins.  Co.  v.  Wood,  115  Mich.  444,  74 
K.  W.  656,  holding  that  use  of  negative  words  in  a  statute  is  ordinarily  indica- 
tive of  a  l^slative  intent  to  make  the  provision  mandatory;  Russell  v.  Hub- 
bard, 6  Barb.  654,  holding  that  a  statute  did  not  intend  to  prescribe  a  form  for 
warrants  of  commitment  and  that  warrant  which  would  be  good  at  common 
Isw  is  valid  under  the  statute;  Wheeler  v.  Chicago,  24  HI.  105,  76  A.  D.  736, 
holding  that  the  word  "shair*  in  a  statute  may  be  held  to  be  used,  as  directory 
merely,  when  no  advantage  is  lost,  no  right  destroyed,  or  benefit  sacrificed 
bjr  sneh  a  eonstructkm;  Veazie  v.  Mayo,  45  Me.  560,  holding  recording  of 
hi^way  proceedings  directory. 

Cited  in  notes  in  27  A.  D.   109,  as  to  when  provisions  of  statute  will  be 
decsMd  directory;   12  L.R.A.  358,  as  to  whether  statute  fixing  time  for  doing 
tti  set  is  directory  or  mandatory. 
Itme  for  assessment  of  tax. 

Cited  in  Pensacola  v.  Bell,  22  Fla.  469,  holding  failure  of  city  assessor  to 
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complete  assessment  roll  during  year  for   which   taxes   were  levied,  does   not 
defeat  collection  of  such  taxes. 

Distinguished  in  Eames  v.  Johnson,  4  Allen,  382,  holding  that  highway  tax 
cannot  be  assessed  after  the  term  in  which  it  is  made  the  duty  of  the  assessor 
to  assess  it. 
Reassessment  for  taxes  after  Invalid  assessment. 

Cited  in  Soule  v.  Seattle,  6  Wash.  315,  33  Pac  384;  Himmelman  t.  Oof  ran, 
36  Cal.  411, — holding  an  abortive  attempt  to  make  a  valid  street  assessment  does 
not  exhaust  the  power  of  the  proper  authority;  Boody  v.  Watson,  64  N.  H. 
162,  9  Atl.  794,  as  to  whether  an  illegal  assessment  can  be  obviated  by  new 
levy. 

Distinguished  in  Eddy  v.  Wilson,  43  Vt.  362,  holding  issuance  of  one  rate 
bill,  whether  valid  or  invalid  does  not  exhaust  the  power  of  taxing  body. 
—  After  valid  assessment. 

Cited  in  Woodbridge  v.  Cambridge,  114  Mass.  485;  Oakham  v.  Hall,  112  Mass. 
635, — holding  that  when  the  orig^inal  assessment  is  valid  reassessment  is  void; 
Inglee  v.  Bosworth,  5  Pick.  498,  16  A.  D.  419,  holding  assessment  against  soma 
individuals  who  are  not  liable  to  the  tax  does  not  vitiate  the  tax  as  to  those  who 
are  liable  and  a  second  assessment  made  for  purpose  of  rectifying  the  error  is 
void. 
Liability  for  enforcing  Invalid  tax. 

Cited  in  Joyner  v.  School  Dist.  No.  3,  3  Cush.  667,  holding  that  assessors 
would  be  personally  liable  for  collecting  taxes  by  distress  where  the  vote  of 
the  tax  was  never  legally  certified. 
Power  to  rescind  official  action. 

Cited  in  Mitchell  County  v.  Horton,  76  Iowa,  271,  39  N.  W.  394,  holding  board 
of  supervisors  may  rescind  action  taken  for  building  of  a  bridge;  Sawyer  v.  Man- 
chester &  R.  R.  Co.  62  N.  H.  135,  13  A.  S.  R.  541,  holding  that  a  vote  passed  by  a 
town  cannot  be  amended  to  the  injury  of  one  who  relying  upon  it  in  good  faith  has 
acquired  rights  under  it. 
Judicial  Investigation  of  election. 

Cited  in  Wells  v.  Taylor,  5  Mont  202,  3  Pao.  255,  holding  that  irregularitica 
did  not  invalidate  an  election. 

S  AM.  DBC.  134,  LEE  T.  BOARDMEAN,  S  BfASS.  SSg. 
What  Is  a  total  loss. 

Cited  in  reference  note  in  22  A.  D.  141,  as  to  when  loss  is  total. 

Cited  in  note  in  22  L.  ed.  U.  S.  217,  on  what  is  a  total  loss  within  marine 
insurance  policy. 

—  Capture  of  Insured  vessel  as. 

Cited  in  Holbrook  v.  United  SUtes,  21  Ct.  CI.  434,  holding  that  capture  of  a 
neutral  vessel  upon  high  seas,  especially  when  followed  by  confiscation,  amounts 
to  a  total  loss  and  abandonment;  Merchants'  Ins.  Co.  v.  Edmond  &  Co.  17 
Gratt.  138,  holding  that  insurer  liable  on  policy  for  vessel  captured  by  enemy 
during  war  though  when  the  policy  was  issued  no  war  existed. 
Time  of  determining  total  loss. 

Cited  in  reference  note  in  3  A.  D.  712,  on  time  of  determining  total  k>ss. 

Cited  in  notes  in  1  E.  R.  C.  19,  on  effect  of  restoration  of  captured  ship 
after  abandonment  on  liability  of  insurer;  1  E.  R.  C.  130,  on  necessity  that 
constructive  total  loss  of  vessel  continue  till  time  of  abandonment. 
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3  AM.  DEC.  141,  TAYIiOR  ▼.  liOWBXIi,  S  MASS.  3S1. 
LiabUlly  or  ri^t  ms  to  premiom  on  voldmble  risk. 

Cited  in  Hutchins  t.  Ford,  82  Me.  363,  19  Atl.  832;  Dodge  t.  Boston  Marine 
Ids.  Co.  85  Me.  215,  27  Atl.  105,— holding  that  if  vessel  is  not  seaworthy,  the 
insurance  does  not  attach,  and  the  premium  paid  therefore  may  be  recovered 
bsek  as  money  paid  without  consideration;  Commonwealth  Ins.  Co.  t.  Whitney, 
1  Met  21,  holding  that  a  note  given  for  a  premium  of  insurance  cannot  be 
reeoTered,  if  the  vessel  insured  were  onsea worthy  at  the  time  the  risk  would  have 
commenced;  Leonard  v.  Washburn,  100  Mass.  251,  holding  that  the  existence 
of  sn  avoiding  condition  was  not  sufficient  to  permit  recovery  of  a  premium 
by  the  insured  in  a  life  policy. 

Cited  in  note  in  14  E.  R.  C.  520,  on  return  of  premium  when  policy  does  not 
tttach. 

Warranty  of  seaworthiness  In  marine  Insurance. 

Cited  in  Marine  F.  Ins.  Co.  v.  Burnett,  29  Tex.  433,  holding  that  in  ordinary 
marine  insurance  there  is  an  implied  vrarranty  that  the  vessel  is  seaworthy; 
Merchants'  Ins.  Co.  v.  Clapp,  11  Pidc.  56,  holding  policy  void  in  the  beginning 
for  want  of  seaworthiness,  will  attach  by  the  vessel  afterward  being  made 
seaworthy;  Rogers  v.  Sun  Mut  Ins.  Co.  14  Jones  A  8.  55,  as  to  warranty  of 
seaworthiness;  The  Gentlemen,  Olcott,  110,  Fed.  Cas.  No.  5,324,  holding  it  a 
bresch  of  warranty  of  seaworthiness  for  vessel  to  leave  port  with  inadequate 
crew. 

Cited  in  reference  note  in  1  A.  D.  165,  on  implied  warranty  of  seaworthi- 

MIS. 

Cited  in  notes  in  33  A.  D.  37,  on  seaworthiness;  14  E.  R.  C.  67,  on  im- 
plied warranty  of  seaworthiness;  58  A.  D.  672,  on  waiver  of  modification  of 
warranty  of  seaworthiness  by  parties  to  insuranee;  58  A.  D.  673,  on  distinc- 
tioii  between  portworthy  and  seaworthy. 

—  In  cargo  Insurance. 

Cited  in  McDowell  v.  General  Mut.  Ins.  Co.  7  La.  Ann.  684,  56  A.  D.  619, 
holding  that  warranty  of  seawor^iness  applies  to  insurance  effected  by  owner 
of  goods. 
Attaching  of  risk  under  marine  Insurance. 

Cited  in  Worthington  v.  Bearse,  12  Allen,  382,  90  A.  D.  152,  holding  that 
policy  to  mortgagor  before  his  agreement  of  sale  of  the  vessel  will  be  valid 
to  cover  loss  of  vessel  after  reconveyance  of  title  to  him ;  Cobb  v.  New  England 
Uvt  M.  Ins.  Co.  6  Gray,  192,  holding  that  insurance  upon  a  vessel  described  as 
low  building  ''lost  or  not  lost"  "to  take  effect  as  soon  as  waterbome^  takes 
effect  at  once,  if  vessel  is  already  waterbome. 

—  Under  ''at  and  from"  clause. 

Cited  in  Snyder  v.  Atiantic  Mut.  Ins.  Co.  95  N.  Y.  196,  47  A.  R.  29,  holding 
thst  a  voyage  risk  "at  and  from"  a  given  port  attaches  at  the  time  of  com- 
mencement of  pr^Mirations  for  the  voyage. 

Cited  in  reference  note  in  48  A.  D.  469,  on  construction  of  words  ''at"  and 
'from'*  in  policy  of  insurance. 

Cited  in  notes  in  13  B.  R.  C.  619,  on  insurance  "at  and  from"  foreign  port; 
SAD.  134,  on  construction  of  words  "at  and  from"  in  policy  of  marine  in- 
sofance. 
Presumption  as  to  seaworthiness  of  vessel. 

Cited  in  Lunt  v.  Boston  Marine  Ins.  Co.  6  Fed.  562;   Treat  v.  Union  Ins. 
Co.  66  Me.  231,  96  A.  D.  447, — ^holding  that  in  the  first  instance  the  presump- 
tion is  that  the  vessel  is  seaworthy. 
Am.  Dec.  Vol.  I.— 18. 
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Distinguished  In  Paddock  t.  Franklin  Int.  Co.  11  Pidc.  227,  holding  that 
where  it  is  proved  that  the  vesael  was  lost  by  springing  a  leak  and  founder- 
ing in  moderate  weather,  the  presumption  is  that  the  lost  arose  from  weakness 
or  defect. 

Disapproved  in  Moses  t.  Sun  Mut  Ins.  Co.  1  Duer.  159,  holding  that  burden 
of  proof  as  to  seaworthiness  of  Tessel  in  first  instance  is  on  the  assured. 

S  AM.  DEC.   151,  ADAMS  v.  I'^ROTHINOHAM,  S  MASS.  S5S. 
Construction  of  deeds  or  grants. 

Cited  in  Proctor  v.  Maine  C.  R.  Co.  96  Me.  458,  62  Aa  933;  Wiley  ▼.  Sir- 
dor  us,  41  Iowa,  224, — holding  that  if  intention  of  parties  can  be  fairly  ascer- 
tained from  the  instrument  such  intention  will  goyem  in  its  construction; 
Com.  ▼.  Roxbury,  9  Gray,  451;  Derby  y.  Hall,  2  Gray,  236;  Camden  A  A. 
Land  Co.  t.  Lippincott,  45  N.  J.  L.  405;  Groat  ▼.  Moak,  26  Hun,  380;  Long  Wharf 
V.  Palmer,  37  Me.  379;  Daggett  t.  Willey,  6  Fla.  482,—holding  that  in  the  con- 
struction of  a  grant  the  court  will  take  into  view  the  attendant  circiunstanoes,  the 
situation  of  the  parties,  the  state  of  country,  and  the  thing  granted;  Smith  ▼. 
Thayer,  155  Mass.  48,  28  N.  E.  1131,  holding  that  an  agreement  to  conTey 
real  estate  by  same  description  used  in  form^  deeds  will  not  imply  that  the 
parties  intend  to  convey  a  right  which  both  knew  to  be  extinguished;  Lamar 
y.  Minter,  13  Ala.  31,  holding  that  words  of  quantity  in  deed  prescribed  the 
extent  of  land  conveyed;  Gloucester  Water  Supply  Co.  y.  Gloucester,  179  Mass. 
365,  60  K.  E.  977;  Gray  y.  Cambridge,  189  Mass.  405,  2  L.ILA.(N.S.)  976, 
76  N.  E.  195;  Ipswich  Grammar  School  y.  Andrews,  8  Met.  584,— holding  that 
rigid  rules  of  construction  should  be  relaxed  in  construing  early  conyeyanoes; 
Howard  y.  College  of  the  Holy  Cross,  116  Mass.  117,  holding  certain  descrip- 
tion sufficiently  definite. 

—  Against  grantor. 

Cited  in  Wyatt  y.  Larimer  A  W.  Irrig.  Co.  18  Colo.  298,  36  A.  S.  R.  280, 
33  Pac.  144;  Doe  ex  dem.  Phillips  y.  Porter,  8  Ark.  18,  36  A.  D.  448;  Berridge 
V.  Glassey,  16  W.  N.  C.  255,  42  Phila.  Leg.  Int.  256;  Hathaway  v.  Power,  6 
Hill,  453;  Field  y.  Huston,  ^1  Me.  69,— holding  that  if  there  is  any  ambiguity 
in  deed  it  should  be  construed  against  grantor;  Richardson  y.  Palmer,  38  N.  H. 
212,  applying  rule  that  doubtful  words  are  to  be  construed  against  grantors. 

Cited  in  note  in  56  A.  R.  328,  on  effect  of  provision  in  lease  for  years  tliat 
it  runs  to  the  lessee,  his  heirs  and  assigns. 

—  Grants  from  public  bounding  on  waters. 

Cited  in  Boston  y.  Richardson,  105  Mass.  S51,  holding  that  a  grant  by  a  town 
of  land  next  tide  water  on  either  side  of  street  bounded  "with  the  street^ 
and  ''the  bay"  passed  the  fee  in  the  soil  of  the  street  and  in  the  fiats  in  front 
thereof. 

Cited  in  note  in  42  L.RJL  513,  on  effect  of  bounding  grant  on  tidal  waters. 

Distinguished  in  Lufkin  y.  Haskell,  3  Pick.  356,  holding  that  by  a  grant  of 
land  which   is  covered  by  sea  at   high  water  nothing  passes  except   what   is 
comprehended  within  terms  of  deed. 
Parol  eyidenoe  to  explain  ambiguity. 

Cited  in  Kanne  v.  Otty,  25  Or.  531,  36  Pac.  537;  Stone  y.  Clark,  1  Met 
378,  36  A.  D.  370, — ^holding  that  parol  eyidence  is  admissible  when  language  is 
doubtful;  Doolittle  y.  Blakesley,  4  Day,  272,  4  A.  D.  218,  holding  that  where  deed 
described  the  premises  as  the  farm  on  which  grantor  then  dwelt^  this  was  a  latent 
ambiguity. 
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Distinguished  in  Buck  t.  Adams,  45  N.  J.  Eq.  652,  17  Ail.  961,  holding  covenant 
in  deed  not  ambiguous. 
—  To  Identify  or  locate  boundary. 

Cited  in  Den  ex  dem.  Haring  ▼.  Van  Houten,  22  N.  J.  L.  61,  holding  that 
ptrol  evidence  is  admissible  to  show  which  of  two  boundaries  deed  calls  for. 
Grant  of  fractional  part  of  land  as  estate  In  common. 

Cited  in  MeCaul  ▼.  Kilpatrick,  46  Mo.  434,  holding  that  conveyance  of  "one 
fourth**  of  tract  not  by  metes  and  bounds  or  otherwise  by  locality  in  part 
▼wts  an  undivided  interest  in  the  whole  tract;  Boyd  v.  Wilson,  86  Ga.  379, 
12  S.  £.  744,  holding  that  description  of  part  of  lot  as  one  fourth  of  lot  No. 
931,  means  one  fourth  of  lot  undivided. 
Rights  In  bed  or  margin  of  waters. 

Cited  in  United  States  v.  New  Bedford  Bridge,  1  Woodb.  ft  M.  401,  Fed.  Cas. 
Ko.  15,867,  holding  soil  under  navigable  rivers  subject  to  public  easement  of 
passing  over  it  as  a  water  highway;  Providence  Steam-Engine  Co.  v.  Provi- 
dence ft  8.  S.  S.  Co.  12  R.  I.  348,  34  A.  R.  652,  holding  that  a  person  having 
tlM  right  to  wharf  out  or  fill  up  can  convey  this  right  separate  from  up- 
land; Clancey  t.  Houdlette,  39  Me.  451,  holding  that  a  riparian  proprietor 
with  ahore  flats  adjoining  may  convey  his  upland  without  his  flats  or  his 
Cats  without  his  upland;  Boston  v.  Richardson,  13  Allen,  146,  as  to  owner- 
ihip  of  certain  strip  below  original  high-water  mark;  Com.  v.  Alger,  7  Cush. 
53,  as  applying  rule  in  regard  to  ownership  of  flats. 

Cited  in  notes  in  53  A.  R.  218,  on  change  of  boundary  by  diange  of  coast 
be;  45  LJLA.  239,  on  title  to  land  between  high  and  low-water  mark. 
Title  to  aocretlons. 

Cited  in  Dnnlap  v.  Stetson,  4  Mason,  349,  Fed.  Cas.  No.  4,164;  Gerrish  v. 
Ckmgfa,  48  N.  H.  9,  97  A.  D.  561,  2  A.  R.  165;  Babson  v.  Tainter,  79  Me.  368, 
10  AtL  63;  Camden  ft  A.  Land  Co.  v.  Lippinoott,  45  N.  J.  L.  405;  Sioux 
City  V.  Chicago  ft  N.  W.  R.  Co.  129  Iowa,  694,  113  A.  S.  R.  501,  106  N.  W. 
183,— holding  that  the  title  to  accreted  or  reclaimed  land  goes  with  the  fee 
to  which  it  is  annexed;  People  v.  Central  R.  Co.  42  N.  Y.  283  (dissenting 
opinion),  on  title  by  accretion. 

Cited  in  notes  in  33  A.  D.  277;  54  A.  D.  584,— on  aUuvion;  1  E.  R.  C.  479, 
OB  right  of  riparian  proprietor  to  imperceptible  accretions;   23   L.  ed.   U.   S. 
W,  on  ri|^t  to  and  ownership  of  alluvion  or  accretion  and  reliction,  and  the 
law  determining  title  thereto. 
Mode  of  alienating  public  or  common  lands. 

Cited  in  Cobum  t.  Ellenwood,  4  N.  H.  99;  Atkinson  t.  Bemis,  11  N.  H.  44; 
Corbett  ▼.  NorcroM,  35  N.  H.  99;  Kidder  t.  Blaisdell,  45  Me.  461;  Springfleld 
▼.  Miller,  12  Mass.  415;  Green  v.  Putnam,  8  Cush.  21;  Thomdike  v.  Barrett, 
3  He.  380, — holding  that  towns  and  proprietors  of  conunon  lands  may  alienate 
them  by  vote;  Atherton  v.  Johnson,  2  N.  H.  31,  as  to  right  of  proprietors  to 
tlienate  land  by  vote;  Folger  v.  Mitchell,  3  Pick.  396,  holding  that  proprietors 
of  oommon  and  undivided  land  may  make  a  valid  partition  by  vote,  and  with- 
out any  instrument  under  seal;  DoUoif  v.  Hardy,  26  Me.  545,  holding  that 
proprietors  may  appoint  committee  to  make  sale. 
-*  Records  of  proprietors  as  evidence. 

Cited  in  Copp  v.  Neal,  7  N.  H.  275,  holding  vote  of  town  to  convey  land  ac- 
companied by  entry  in  pursuance  of  said  vote,  is  evidence  of  title  without 
^«ed;  Simmons  v.  Cornell,  1  R.  I.  519,  holding  that  the  records  of  the  pro- 
prietors are  conclusive  evidence  of  the  laying  out  of  highways  therein  re- 
corded. 
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Ri|:ht  of  town  to  hold  land. 

Cited  in  Com.  t.  Wilder,  127  Mast.  1,  lM>ldiBg  deed  of  oerUiii  land  to  towi 
TmUd. 
Parol  paraxon. 

Cited  in  note  in  92  A.  D.  122,  on  ymlidity  ot  parol  partitiona. 

S  AM.  DEO.  !»•,  GRAY  T.  PORTIiAND  BANK,  S  MASS.  S«4. 
Who  are  sUKkholders  in  corporation. 

Cited  in  Sewall  t.  Eastern  R.  Co.  9  Cuah.  ft,  lM>lding  mere  tubecription  o 
offer  to  become  stodcholder,  not  accepted  or  aseented  to  hj  company,  does  no 
make  one  a  stockholder;  Lechmere  Bank  t.  Boynton,  11  Cush.  369,  boldinj 
signers  of  stock  subscription  books  not  "associates"  in  a  petition  to  eetablish  i 
bank  until  admitted  as  such  by  baring  assigned  to  them  shares  by  the  in 
corporators;  Philadelphia  SaT.  Institution's  Case,  1  Whart.  461,  30  A.  D.  226 
holding  that  in  trading  and  joint  stock  operations  no  Tote  of  admission  to  men 
bership  of  company  is  necessary  and  a  stodcholder  is  generally  entitled  to  an 
cannot  be  refused  priyileges  of  a  member. 
Relation  between  corporation  and  stockholder. 

Cited  in  Button  v.  Hoffman,  61  Wis.  20,  50  A.  R.  131,  20  N.  W.  667,  boldinj 
corporation  trustee  for  management  of  property  and  stockholders  mere  osslii 
que  tmstt. 
Rights  of  corporate  stodUiolders. 

Cited  in  Titcomb  t.  Union  M.  A  F.  Ins.  Co.  8  Mass.  826,  holding  purchaser 
of  stock  of  shareholder,  pledged  to  corporation  as  collateral  to  note  to  con 
pany  and  transferred  to  it  by  shareholder,  acquires  title  against  corporation  an 
those  claiming  under  shareholder;  Dartmouth  College  v.  Woodward,  1  N.  H.  Ill 
65  N.  H.  473,  holding  that  shareholder  or  incorporator  of  private  corporatioi 
has  an  interest  in  its  property  that  may  be  transferred,  sold  on  fieri  fociae,  an( 
is  assets  in  hands  of  his  administrator. 
—  To  subscribe  for  new  stock. 

Referred  to  as  leading  case  in  Stokes  t.  Continental  Trust  Co.  186  N.  T.  282 
12  L.R.A.(N.S.)  969,  78  N.  E.  1090,  9  A.  A  E.  Ann.  Cas.  738  (re^-erssing  9 
App.  Div.  377,  91  N.  Y.  Supp.  239) ;  Wall  v.  Utah  Copper  Co.  70  N.  J.  Eq.  11 
62  Atl.  533, — upholding  right  of  existing  stockholder  to  share  on  same  term 
as  other  persons  in  proportionate  amount  of  new  stock  issued. 

Cited  in  Hammond  y.  Edison  Illuminating  Co.  131  Mich.  79,  100  A.  S.  I 
582,  90  N.  W.  1040,  upholding  existing  stodcholder's  right  to  his  pro  rat 
share  of  increase  in  stock  at  par;  Ohio  Ins.  Co.  y,  Nunemacher,  10  Ind.  234 
as  to  whether  right  of  stockholder  to  subscribe  for  new  stock  on  increase  c 
capital  is  inherent  in  his  ownership  or  not;  Jones  t.  Morrison,  31  Minn.  14( 
16  N.  W.  854,  upholding  right  of  old  stockholders  to  subscribe  for  new  stock  ii 
proportion  to  amount  of  old  stock  held;  Meredith  v.  New  Jersey  Zinc  A  1 
Co.  55  N.  J.  Eq.  211,  37  Atl.  539,  holding  unnecessary  to  apply  general  ml 
that  old  stockholders  have  right  to  take  proportionate  share  of  new  stock  issue 
on  increase  of  capital  stock;  Knapp  v.  Publishers  George  Knapp  A  Co.  127  Mc 
53,  29  S.  W.  885,  holding  stockholders  upon  increase  of  capital  have  right  t^ 
claim  increased  stock  as  matter  of  right;  Atkins  t.  Albree,  12  Allen,  359,  hold 
ing  right  to  take  new  shares  in  a  corporation  upon  increase  of  capital  stodc  i 
inherent  in  the  shares  in  their  creation;  Eidman  v.  Bowman,  58  111.  444,  11  A.  B 
90,  holding  shareholders  in  corporation  entitled  to  subscribe  to  increase  of  capita 
stock  in  proportion  to  their  holdings;  Union  Bank  v.  M'Donough,  5  La.  69 
holding  that  corporation  can  bring  action  to  annul  subscriptions  which  were  sim 
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lUM  ABd  not  real;  Luther  t.  C.  J.  Luther  Co.  118  Wis.  112,  99  A.  S.  R.  977, 
4  N.  W.  69,  holding  that  directors  have  power  to  sell  unissued  stock  to  whom- 
oe?er  they  see  fit;  State  «x  rel.  Page  v.  Smith,  48  Vt  266,  holding  that  original 
toek  transferred  to  the  corporation  may  by  it  be  duly  reissued  and  sold  to 
rhomsoever  the  directors  decide  for  a  valuable  consideration;  Hartridge  y. 
^>elcwell,  R.  M.  Charlt  (Ga.)  260,  holding  rule  that  stockholders  have  an  in- 
»^t  entitling  them  to  subscribe  to  new  stock  issued  by  company  has  no  applica- 
fon  to  old  stock  purchased  by  company  from  stockholder;  Ohio  Ins.  Co.  v. 
mumnaeher,  15  Ind.  294,  holding  that  stockholder  has  no  inherent  rights  to 
)ke  shares  of  stock  on  increase  of  capital  where  charter  gives  directors  power 
»  make  increase  on  terms  and  conditions  as  shall  seem  best  to  them;  Way  v. 
meriean  Grease  Co.  60  N.  J.  Eq.  263,  47  Atl.  44,  holding  directors  of  corpora- 
on  cannot  distribute  new  issue  of  stock  to  their  friends  for  nominal  price  to 
le  exclusion  of  shareholders;  Real  Estate  Trust  Co.  v.  Bird,  90  Md.  229,  44 
tL  1048,  holding  that,  under  its  charter,  not  the  original  stockholder  but  the 
»lder  of  original  stock  at  time  of  increase  of  capital  is  entitled  to  take  new 
ock  in  proportion  to  his  holding;  Peck  v.  Elliott,  38  LJI.A.  616,  24  C.  C.  A. 
!6,  47  U.  8.  App.  606,  79  Fed.  10,  holding  subscriber  bound  by  increase  in  capital 
9ck  within  charter  limit;  Miners'  Nat.  Bank  v.  Pottsville  Water  Co.  3  Legal 
Uon.  39,  holding  stockholders  have  no  rights  to  untaken  stock  of  corporation 
Lperior  to  those  of  a  stranger;  Curry  v.  Scott,  64  Pa.  270,  holding  old  stock- 
Mers  have  no  greater  right  to  untaken  stock  of  corporation,  which  is  not  in- 
eased  capital,  than  strangers;  Crosby  v.  Stratton,  17  Colo.  App.  212,  68  Pac 
^,  denying  stockholder's  right  of  action  against  other  stockholder  purchasing 
ore  than  his  proportional  share  of  increase  of  stock. 

Cited  in    reference  notes  in  68  A.  S.  R.  661,  on  increase  of  capital   stock; 
(  A.  D.  501 ;  33  A.  S.  R.  659,— on  shareholder's  right  to  new  stock ;  99  A.  S. 
984;  100  A.  S.  R.  587, — on  right  of  original  stockholders  to  subscribe  for  and 
»ld  new  stock. 

Cited   in   note  in   12  L.R.A.(N.S.)    972,  on  right  oi  existing  stockholder  to 
ibscribe  for  increase  of  stock. 
•To  diTldends. 

Cited  in  Jackson  v.  Newark  PI.  Road  Co.  31  N.  J.  L.  277,  holding  each  stock- 
rider entitled  to  his  proportionate  share  of  dividends  declared  upon  the  capital 
ock  of  the  corporation, 
alidit  J  of  oorpoimte  by-laws. 

Cited  in  Parish  v.  New  York  Produce  Exdiange,  60  App.  Div.  11,  69  N.  T. 
Bpp.  764,  holding  that  corporation  cannot  pass  by-law  that  will  disturb  vested 
l^ts  of  its  shardiolders  in  ''gratuity  fund;"  Hoyt  v.  Quicksilver  Min.  Ca 
)  N.  Y.  159,  denying  power  to  amend  corporate  by-law  so  as  to  disturb  vested 
ght  Uiough  charter  authorizes  alteration  or  repeal  of  by-laws  at  pleasure: 
omstein  v.  District  Grand  Lodge  No.  4,  I.  O.  B.  B.  2  Cal.  App.  624,  84  Pac. 
ri,  holding  by-law  of  benefit  society  reducing  amount  payable  on  outstanding 
Ttificates  void  as  interference  with  vested  rights  even  as  to  certificate  author- 
ing subsequent  changes  in  by-laws;  Parish  v.  New  York  Produce  Exchange, 
19  N.  Y.  34,  66  LJft.A.  149,  61  N.  E.  977,  holding  that  where,  under  its  by-laws, 
1  th9  stock  et  a  corporation  was  divided  into  equal  shares  and  issued,  the 
rectors  could  not  subsequently  amend  by-law  to  authorize  issue  of  equal  num- 
T  of  preferred  stock  for  conmion  stock. 

Cited  in  notes  in  43  A.  8.  R.  164,  on  limitations  on  power  of  private  oor- 
>rations  to  enact  by-laws;  85  A.  D.  621,  on  validity  of  by-laws  abridging  or 
tlaigii^  corporate  powers  or  disturbing  vested  rights;  7  E.  R.  C.  286,  on  in- 
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validity  of  corporate  bj-law  whidi  is  unreasonable  or  not  wmrranted  by  statute 

under  whleh  it  is  made. 

Nature  of  remedy  against  corporation  or  its  officers. 

Cited  in  Holland  v.  San  Francisco,  7  Cal.  361  (dissenting  opinion),  as  to  liabil- 
ity of  corporation  on  implied  assumpsit;  Danforth  v.  Schoharie  k  D.  Tump. 
Road,  12  Johns.  227,  sustaining  right  to  maintain  assumpsit  against  corpora- 
tion; Antipoeda  Baptist  Church  t.  Mulford,  8  N.  J.  L.  182,  holding  assumpsit 
lies  against  corporation  on  implied  promise  without  corporate  seal;  Sears  y. 
Hotchkiss,  25  Conn.  171,  65  A.  D.  557,  holding  more  adequate  relief  obtain- 
able in  equity  than  at  law  in  action  against  directors  of  corporation  for  mis- 
application of  its  funds;  Miller  v.  Oregon  City  Paper  Mfg.  Co.  3  Or.  24,  holding 
that  director  can  sue  corporation  on  contract;  Anthony  v.  Adams,  1  Met.  284,  hold- 
ing that  action  on  the  case  will  lie  against  municipal  corporation  when  its 
officers  or  agents  so  carelessly  perform  their  duties  under  the  powers  of  the 
corporation  as  to  cause  damage;  Fishkill  Sav.  Inst.  v.  National  Bank,  80  N.  T. 
162,  36  A.  R.  595,  holding  action  in  tort  for  conversion  of  bonds  by  bank  officer 
proper  remedy;  Com.  ex  rel.  Munderbadi  ▼.  Reigart,  14  Serg.  ft  R.  216,  holding 
it  discretionary  to  grant  quo  warranto  against  treasurer  of  county  for  assum- 
ing that  office. 
—  For  refusal  to  permit  transfer  of  corporate  stock. 

Cited  in  Wyman  y.  American  Powder  Co.  8  Cush.  168,  holding  assumpsit 
will  lie  against  corporation  for  imwarranted  refusal  to  deliver  to  owner  stock 
certificates;  Commercial  Bank  v.  Kortright,  22  Wend.  348,  34  A.  D.  317  (af- 
firming 20  Wend.  01),  holding  assumpsit  maintainable  against  corporation  for 
refusing  to  permit  transfer  of  stock  on  corporate  books;  Taylor  v.  Miami  Ex- 
porting Co.  5  Ohio,  162,  22  A.  D.  786,  holding  that  stockholder  may  maintain  acf- 
tion  in  equity  against  trustees  to  have  certain  stock  transferred  in  payment  of 
debts  established  as  existing  stock  to  bear  share  of  profit  and  loss  of  concern ;  Hus- 
sey  V.  Manufacturers'  k  M.  Bank,  10  Pick.  415,  holding  action  on  the  case  against 
a  corporation  for  value  of  stock  which  it  has  converted  to  its  own  use  is  ap- 
propriate remedy;  Miners'  Nat.  Bank  v.  Pottsville  Water  Go.  8  Legal  Chron.  30, 
holding  stockholder  has  right  of  action  in  assumpsit  against  corporation  for  re- 
fusal to  issue  stock  to  it  and  equity  will  not  interfere;  Bank  of  State  t.  Har- 
rison, 66  Ga.  606,  holding  mandamus  will  lie  to  compel  bank  to  make  transfer 
of  stock ;  People  ex  rel.  Krohn  v.  Miller,  30  Hun,  557,  holding  purchaser  of  stock 
certificate  not  entitled  to  mandamus  to  compel  transfer  to  him  and  issue  of 
new  certificate  where  he  could  be  fully  indemnified  by  value  of  eertificate  to  be 
surrendered  when  treasurer  requested  to  issue  certificate;  Dousmaa  v.  Wisconsin 
k  L.  S.  Min.  k  Smelting  Co.  40  Wis.  418,  holding  that  remedy  of  owner  of  shares 
of  stock  for  refusing  to  issue  them  to  him  is  against  the  corporation;  Wood- 
house  T.  Orescent  Mut.  Ins.  Co.  35  La.  Ann.  238,  holding  that  owner  of  stodc, 
which  has  been  negligently  or  fraudulently  transferred  to  third  person,  may 
demand  its  restoration  or  sue  corporation  akme  for  value  of  such  stock. 

Distinguished  in  Busey  v.  Hooper,  85  Md.  15,  6  A.  R.  350,  denying  right  of 
mere  subscribers  who  have  refused  to  comply  with  terms  of  subeeription  to  in- 
junctive relief  based  on  their  ownership  of  the  stock. 
Evidence  of  ownership  of  stock. 

Cited  in  New  York  k  N.  H.  R.  Co.  v.  Schuyler,  34  N.  T.  30,  holdii^  stock 
ledger  is  the  evidence  the  corporation  has  of  its  stockholders, 
liiability  for  acts  of  servant  or  agent. 

Cited  in  Chicago,  R.  L  &  P.  R,  Co.  v.  Kerr,  74  Neb.  1,  104  N.  W.  40,  holding 
master  liable  for  acts  of  servant  in  general  scope  of  employment  about  master's 
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businesa,  even  ihoii^  negligeiit,  wanton,  wilfnl  or  malicious;  Ingram  t.  Linn, 
4  Tex.  260,  holding  master  of  slaYes  not  liable  for  the  drowning  of  another's 
Bkve  when  the  former  were  not  engaged  in  master's  business. 

Disapproved  in  Meany  v.  Abbott,  6  Phila.  266,  24  Phila.  Leg.  Int.  389,  hold* 
iflg  landlord  not  liable  to  tenants  for  damages  resulting  from  defective  work  by 
plumber  he  has  selected;  Clark  v.  Fry,  8  Ohio  St.  358,  72  A.  D.  590,  holding  owner 
of  house  building  under  contract  not  liable  for  injury  to  traveler  due  to  insuifi- 
eient  protection  around  proper  and  necessary  excavation  in  street. 
*€orporale  agents. 

Cited  in  Park  v.  Petroleum  Co.  26  W.  Va.  108,  holding  acts  of  directors  those 
of  corporation  only  when  within  the  powers  and  purposes  of  company;  Hayden 
V.  Middlesex  Tump.  Corp.  10  Mass.  397,  6  A.  D.  143,  holding  evidence  insuffi- 
cient to  bind  turnpike  corporation  for  work  done  for  it  on  contract  by  an  agent 
exceeding  his  authority  and  not  subsequently  assented  to;  Bank  of  Columbia  v. 
Patterson,  7  Cranch,  299,  3  L.  ed.  361 ;  Union  Bank  v.  Jacobs,  6  Humph.  515, — 
liolding  ttoit  action  may  be  maintained  against  banking  corporation  on  implied 
promise  made  by  its  authorised  agents  acting  within  the  scope  of  corporation's 
powers. 
UablUty  off  agent. 

Cited  in  Suasex  County  t.  Strader,  18  N.  J.  L.  108,  36  A.  D.  630,  denying  right 
of  action  by  person  injured  by  defective  bridge  against  public  officer  charged  with 
duty  of  keeping  in  repair;  Smith  v.  Poor,  40  Me.  416,  63  A.  D.  672,  denying 
liability  of  directors  to  individual  stockholder  for  damage  from  contract  fraudr 
ulently  made  by  them. 
Meaaare  off  damages. 

Cited  in  Clark  v.  Pinney,  7  Cow.  681,  liolding  purchaser  entitled  on  breach 
by  vendor  to  highest  price  for  chattel  between  ^me  for  delivery  and  trial; 
Gkiydam  v.  Jenkins,  8  Sandf.  614,  holding  purchaser  not  entitled  to  highest  in- 
tmiediate  price  or  value,  unless  it  is  made  to  appear  that  he  would  have  secured 
it  if  contract  had  been  carried  out  by  vendor;  Randon  v.  Barton,  4  Tex.  289, 
holding  measore  of  damages  for  non-delivery  of  certain  land  certificates  not  con- 
flned  to  their  value  at  time  of  breach  of  contract  if  price  paid  in  advance; 
Witiiington  t.  Corey,  2  N.  H.  115,  holding  owner  of  land  entitled  to  recover  from 
dis^isor  mesne  profits  less  value  of  improvements;  Bush  v.  Canfield,  2  Conn. 
485,  holding  measure  of  damages  for  breach  of  contract  in  sale  of  personal  prop- 
erty is  its  value  at  time  and  place  of  delivery  with  interest  for  delay;  Ebceter 
Bank  v.  Gordon,  8  N.  H.  66,  holding  bank  not  liable  for  whole  amount  of  note 
it  received  as  pledgee,  if  compromise  by  which  part  of  note  was  obtained,  is 
OB  the  whole,  advantageous  to  pledgor.  . 
—  For  refusal  to  deliver  or  transfer  stock  on  books. 

Cited  in  Sargent  v.  Franklin  Ins.  Co.  8  Pick.  90,  19  A.  D.  306,  holding  value 
<rf  shares  at  time  of  demand  and  refusal  to  transfer  measure  of  damages  in  ac- 
tion against  company;  Pinkerton  v.  Manchester  &  8.  R.  Co.  42  N.  H.  424,  hold- 
ing measure  of  damages  for  refusing  to  issue  certificate  of  stock  to  owner  is 
value  of  shares  at  time  of  demand  and  interest  from  that  time;  People  ex  rel. 
Kiohn  V.  Miller,  9  K.  Y.  Civ.  Proc.  Rep.  149,  holding  Talue  of  certificate  to 
membership  in  exchange  at  time  of  refusal  to  accept  surrender  of  old  certificate 
snd  issue  new  one  measure  of  damage  for  refusal ;  Van  Allen  v.  Illinois  C.  R.  Co. 
7  Bos^-.  515,  holding  measure  of  damages  for  refusal  to  deliver  certificate  of 
ftoek  to  one  entitled  thereto  difference  between  price  and  market  value  on  day 
when  stock  should  have  been  delivered;  Commercial  Bank  v.  Kortright,  22  Wend. 

348,  34  A.  D.  317,  holding  measure  of  damages  for  refusal  to  permit  transfer  of 
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stock  on  corporate  booki  full  value  of  stock  at  hii^ieat  price  between  time  of  re- 
fusal and  suit. 

CriUciced  in  Bank  of  Montgomery  y.  Reese,  26  Pa.  143,  holding  measure  of 
damagen  for  wrongfully  withholding  hank  stock  which  has  been  paid  for,  hi^ert 
market  value  between  breach  and  trial  with  bonus  and  dividends. 
Negotiability  of  note. 

Cited  in  Carpenter  v.  Greenop,  74  Mich.  670,  16  A.  S.  R.  662,  4  L.R.A.  '241, 
42  N.  W.  276,  holding  past  due  note  transferable  by  indorsement  and  not  af- 
fected by  collateral  equities. 

S  AM.  DEC.  171,  FliOTD  ▼.  DAT,  S  MA88.  40S. 
When  action  will  Ue  for  money  had  and  received. 

Cited  in  Pearson  v.  Parker,  3  N.  H.  366,  holding  that  surety  who  has  paid  debt 
of  principal  may  sue  for  money  had  and  received;  Armstrong  v.  Garrow,  6 
Cow.  465,  holding  that  action  lies  against  a  sheriff  who  has  collected  money  on 
execution;  Davis  v.  Hunt,  2  Bail.  L.  412,  holding  that  action  for  money  had  and 
received  will  lie  against  a  sheriff  for  money  levied  under  execution  at  suit  of 
another  person  but  to  which  plaintiff  is  entitled;  Appleton  v.  Bancroft,  10 
Met.  231,  holding  that  officer  who  sells  attached  goods  on  mesne  process  is  liable 
to  the  party  entitled  to  proceeds  of  sale  in  an  action  for  money  had  and  received; 
Morrill  v.  Brown,  15  Pick.  173,  holding  trustee  liable  in  a  process  of  foreign  at- 
tachment for  money  in  his  possession  collected  on  an  account  due  him  and  his 
principal  severally;  Bartlett  v.  Bramhall,  3  Gray,  257,  holding  trustee  for  bene- 
fit of  creditors  in  an  assignment  liable  in  an  action  for  money  had  and  received 
for  all  property  of  debtor  in  his  hands  when  the  assignment  is  avoided  by  one 
of  the  creditors;  Artcher  v.  McDuffie,  5  Barb.  147;  Pratt  v.  Truniok,  2  Pittsb. 
289,  9  Pittsb.  L.  J.  65;  Wheat  v.  Norris,  13  N.  H.  178,— holding  that  to  sustain 
an  action  of  sssumpsit  for  money  had  and  received,  something  must  be  received 
by  defendant,  under  su^  circumstanoes  as  between  him  and  plaintiff  to  be 
deemed  money;  Donkersley  v.  Levy,  38  Mich.  54,  holding  master  liable  at  suit 
of  servants  creditor  for  money  held  out  of  wages  to  pay  creditor;  Willie  v.  Green, 
2  N.  H.  333,  holding  that  illegal  interest  might  be  recovered  back  in  an  action  for 
mone}'  had  and  received. 

Cited  in  note  in  52  A.  D.  764,  on  count  for  money  had  and  received  lying  jfor 
money  only. 

Distinguished  in  Whitwell  v.  Vincent,  4  Pick.  449,  16  A.  D.  355,  holding  thai 
action  by  vendor  for  money  had  and  received  would  not  lie  against  creditor  of 
vendee. 

—  Waiver  of  tort. 

Cited  in  Every  v.  Edgerton,  7  Wend.  259,  holding  action  on  case  for  false  re- 
turn the  most  appropriate  remedy  against  sheriff  for  making  false  return  but 
action  for  money  had  and  received  might  lie;  Townsend  v.  Olin,  5  Wend.  207, 
holding  that  officer  who  made  levy  on  certain  note  liable  for  money  had  and 
received  after  demand  of  notes  by  plaintiff;  Penobscot  R.  Co.  v.  Mayo,  67  Me. 
470,  24  A.  R.  45,  holding  that  if  defendant  by  fraud  procured  money  or  its 
equivalent  the  tort  may  be  waived  by  plaintiff  and  assumpsit  for  money  had  and 
received  maintained. 

—  Where  defendant  has  wrongfully  snbatitnted  oblicatlona. 

Cited  in  Opie  v.  Serrill,  6  WatU  &  S.  264;  Allen  v.  Brown,  51  Barb.  86; 
Wagner  v.  Wedell,  3  Cal.  App.  274,  85  Pac.  126;  Perry  v.  Swasey,  12  Gush.  36.-^ 
holding  thai  6ne  who  has  collected  debt  of  another  by  taking  note  in  own  name, 
is  liable  as  for  money  had  and  received:  Mitchell  v.  Cotton,  2  Fla.  136,  holding 
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action  proper  wbere  good  note  was  lurrendered  for  uBuriouB  one  which  was  there- 
after held  void;  Beardsley  ▼.  Root,  11  Johns.  464,  6  A.  D.  386,  holding  attorney 
who  diseharged  debt  dne  his  client  and  applied  that  debt  to  a  debt  which  he 
hiBiself  owed  his  client  liable  in  an  action  for  money  had  and  received;  Knope 
V.  Nnnn,  151  N.  Y.  506,  56  A.  S.  R.  642,  45  N.  E.  940  (affirming  81  Hun,  349, 
30  N.  Y.  Supp.  896),  holding  tenant  in  ocnnmon  liable  who  took  bond  and  mort- 
gage not  yet  paid  in  his  own  name  for  price  of  whole  estate;  Rundle  t.  Allison, 
34  N.  Y.  180,  holding  that  executor  where  discharges  mortgage  without  col- 
lecting interest  he  is  liable  for  money  had  and  receiTed;  Randall  v.  Rich,  11 
Mass.  494,  holding  lessor  liable  for  balance  collected  on  promissory  note,  en- 
dorsed to  him  by  lessee  as  collateral  security  for  rent,  after  deducting  the  rent 
in  arrear;  Payson  y.  Whiteomb,  15  Pick.  212,  holding  that  action  for  money  had 
and  reeeiTed  may  be  maintained  on  a  promissory  note,  the  consideration  of 
which  was  the  assignment  of  a  certain  mortgage ;  Beardsley  y.  Warner,  6  Wend. 
610,  holding  by  analogy  that  if  receiyer  had  made  an  unauthorized  settlement 
he  would  haye  been  liable  for  money  had  and  receiyed;  Hamilton  y.  Bradley, 
5  Hayw.  (Tenn.)  127,  on  analogy  of  agent's  liability  in  assumpsit  to  the  rule 
of  title  by  aoeesskm. 
Eyldenee  viider  cxmiit  for  money  had  and  reoelyed. 

Cited  in  Mathewson  y.  Eurdca  Powder  Works,  44  N.  H.  289,  holding  that  a 
settlement  of  accounts,  admitting  a  balaace  due  in  money  is  eyidence  under  a 
count  for  money  had  and  receiyed. 
Aocomitabillty  of  agent  for  prlnctpars  dioeea  in  acdon. 

Cited  in  Bullard  y.  Hascall,  25  Mich.  132,  holding  that  where  one  partner  oon- 
yerted  a  draft  of  the  other  and  gaye  receipt  for  same  in  firm  name  and  dis^ 
posed  to  same  he  is  estopped  to  deny  that  he  receiyed  the  money  thereon; 
Symington  y.  MUn,  18  N.  C.  (1  Dey.  A  B.  L.)  291,  holding  factor  who  sold  goods 
of  principal  together  with  some  of  his  own  and  took  note  for  the  whole  made  by 
another  person  the  purehaser  was  discharged  and  factor  became  himself  respon- 
sible for  pries  of  goods. 
Payment  In  otber  than  money. 

Cited  in  Blaisdell  y.  Qladwin,  4  Cush.  373,  holding  that  where  one  has  paid 
the  debt  of  another  or  receiyed  payment  of  the  debt  due  in  whole  or  in  part  to 
another,  in  something  other  than  cash,  it  is  deemed  as  between  the  parties  to  be  a 
payment. 
What  oonstitntea  money. 

Cited  in  Carter  y.  Cox,  44  Miss.  148,  holding  that  for  many  purposes  bank  notes 
are  money. 

S  AM.  DEC.  17S,  GOODWIN  y.  JONES,  S  MASS.  614. 
Recognition  of  foreign  administrator  or  executor. 

Cited  in  Leonard  y.  Putnam,  51  N.  H.  247,  12  A.  R.  106,  holding  that  the 
seyeral  States  are  strictly  foreign  to  each  other  as  to  the  settlement  of  estates; 
Haven  y.  Foster,  9  Pick.  112,  19  A.  D.  353,  arguing  that  a  representatiye  ap- 
pointed in  one  state  has  no  authority  beyond  its  limits. 

Cited  in  reference  notes  in  42  A.  D.  101,  on  foreign  administrators;  20  A.  D. 
462,  on  powers  and  liabilities  of  foreign  administrator. 

Cited  in  notes  in  11  A.  D.  723,  on  liability  of  foreign  administrator;  45  A.  8. 
R.  672,  on  extra-territorial  powers  and  liabilities  of  executors  and  administra- 
tors; 45  A.  8.  R.  665,  on  power  and  duty  of  administrator  and  executor  as  to 
property  outside  of  state;  26  A.  D.  309,  on  right  of  administrator  to  collect 
simple  contract  debts  due  in  another  state. 
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—  Rights  as  to  domiciliary  and  ancillary  aaeef. 

Cited  in  Taylor  v.  Barron,  35  N.  H.  484;  Smith  ▼.  Guild,  34  Me.  443;  Willard 
V.  Hammond,  21  N.  H.  382, — holding  that  an  administrator  in  one  jurisdiction  has 
no  power  whatever  over  the  property  in  another  unless  appointed  in  both;  Gib- 
son y.  Ponder,  40  Ark.  195,  holding  that  after  the  appointment  of  an  administra- 
tor the  foreign  representative  cannot  collect  assets;  Pond  v.  Makepeace,  2  Met. 
114,  holding  that  the  satisfaction  of  a  judgment  by  a  foreign  administrator  is 
no  bar  to  an  action  on  the  same  demand  by  an  administrator  subsequently  ap- 
pointed; Vaughn  v.  Barret,  6  Vt.  333,  26  A.  D.  306,  holding  the  same  as  to  the 
satisfaction  of  a  simple  debt;  Cutter  v.  Davenport,  1  Pick.  81,  11  A.  D.  149,. 
holding  that  letters  granted  in  one  state  will  not  authorize  an  administrator  to 
assign  a  mortgage  in  another;  McCarty  v.  Hall,  13  Mo.  480,  a  foreign  adminis- 
trator cannot  indorse  a  note  payable  to  the  intestate  by  a  citizen  of  another  state 
so  as  to  give  an  action  to  the  indorsee  in  such  other  state;  Steams  v.  Bumham,  5 
Me.  261,  17  A.  D.  228,  holding  the  same  as  to  an  executor;  Low  v.  Bartlett,  8 
Allen,  259,  holding  that  a  judgment  against  an  estate  in  a  state  which  granted 
ancillary  administration  will  not  support  an  action  of  debt  in  another  state. 

Cited  in  note  in  35  A.  D.  485,  on  necessity  for  appointment  of  ancillary  ad- 
ministrator. 

Distinguished  in  Rand  v.  Hubbard,  4  Met.  252,  holding  that  an  executor  ap- 
pointed in  a  foreign  state  hat  power  to  employ  a  notary  in  another  state  to  pro- 
test a  note  falling  due  in  such  other  state  no  letters  having  been  granted  there. 

Disapproved  in  Marcy  v.  Marcy,  32  Conn.  308,  holding  that  a  foreign  executor 
may  collect  debts  due  in  another  state  if  the  debtors  are  willing  to  pay  and  there 
is  no  interference  by  creditors. 
« Right  to  sue  or  defend. 

Cited  in  Gallup  v.  Gallup,  11  Met  445;  Cassidy  v.  Shimmin,  122  Mass.  406; 
Pelletreau  v.  Rathbone,  1  N.  J.  Eq.  331;  Sabin  v.  Oilman,  1  N.  H.  193,-— holding 
that  a  representative  from  one  state  cannot  maintain  an  action  in  another; 
Schultz  V.  Pulver,  11  Wend.  361,  to  the  same  effect  except  as  recognised  by  oomity 
or  the  law  of  the  foreign  state;  Karrick  v.  Pratt,  4  G.  Greene,  144,  holding  by 
virtue  of  statute  that  a  foreign  executor  can  commence  a  suit  by  filing  a  bond  and 
a  copy  of  his  letters;  Davis  v.  Smith,  5  Ga.  274,  48  A.  D.  279,  holding  that  a 
foreign  administrator  has  no  authority  in  another  state  so  as  to  be  liable  for  a 
devastavit  for  a  failure  to  defend  an  action  there  on  notice;  Pugh  v.  Jones,  6 
Leigh,  299,  on  the  liability  of  a  foreign  executor  to  be  sued. 

Cited  in  notes  in  10  A.  D.  343,  on  right  of  foreign  administrator  to  sue  or  de- 
fend; 27  L.R.A.  102,  103,  107,  110,  on  judgments  of  another  state  or  country  ren- 
dered against  executor  or  administrator. 

Distinguished  in  The  Boston,  Blatchf.  &  H.  309,  Fed.  Cas.  No.  1,669,  holding 
that  a  foreign  administrator  would  be  recognized  to  intervene  in  a  libel  in  ad- 
miralty. 
^lilablllty  to  be  sned  for  assets  brought  Into  state. 

Cited  in  Campbell  v.  Tousey,  7  Cow.  64,  holding  that  a  foreign  representative 
may  be  sued  only  as  executor  de  son  tort. 

Distinguished  in  Hooper  v.  Hooper,  29  W.  Va.  276,  1  S.  E.  280,  holding  that 
sureties  are  liable  for  assets  brought  by  an  executor  from  another  state  and 
wasted;  Tunstall  v.  Pollard,  11  Leigh,  1,  holding  that  the  removal  of  an  executor 
from  one  coimtry  with  the  assets  of  the  estate  to  another  will  justify  a  suit  in 
the  latter  by  the  legatees  for  an  accounting  though  he  never  qualified  in  the  last 
•tats. 
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Rlffhts  of  foreign  assignee  In  Insolyencjr  or  bankruptcy. 

Cited  in  Perry  Mfg.  Co.  v.  Brown,  2  Woodb.  ft  M.  449,  Fed.  Cai.  No.  11,016, 
liolding  that  the  assignee's  title  to  domestic  property  was  prior  to  an  attachment 
usned  after  the  insoWency  proceedings  but  before  actual  possession  passed; 
Cnykendall  v.  Miles,  10  Fed.  342,  holding  that  the  receiver  of  an  insolvent  cor- 
poration appointed  in  one  state  may  maintain  an  action  in  his  own  name  in 
another;  Betton  v.  Valentine,  1  Curt.  C.  C.  168,  Fed.  Cas.  No.  1,370,  holding  that 
while  the  foreign  assignee  in  insolvency  is  recognized  as  the  legal  owner  of 
what  title  the  insolvent  had  yet  he  cannot  sue  to  remove  a  fraudulent  convey- 


Criticized  in  Brush  v.  Curtis,  4  Conn.  312,  holding  that  the  assignee  of  a  bank- 
rupt cannot  maintain  an  action  on  a  negotiable  note  in  a  foreign  court;  Blake 
v.  Williams,  6  Pick.  285,  17  A.  D.  372,  holding  that  a  foreign  assignment  in  bank- 
ruptcy is  not  a  legal  transfer  of  the  bankrupt's  property  in  another  state  as 
against  a  creditor  in  such  other  state. 
What  law  governs  distribution  of  an  estate. 

Cited  in  Harvey  v.  Richards,  1  Mason,  381,  Fed.  Cas.  No.  6,184,  holding  that 
the  distribution  of  estate  is  governed  by  the  law  of  the  testator's  domicil  whether 
will  was  made  there  or  abroad;  Felkiws  ▼.  Heermans,  8  Lucerne,  Leg.  Reg.  35, 
holding  that  contraet  relating  to  immovable  is  to  be  construed  aooording  to  lea 
toei  rei  witae. 

Conflict  of  laws  as  to  assignments. 

Cited  in  Moore  t.  BonneU,  SI  N.  J.  L.  91,  holding  that  a  preferential  assign- 
ment good  in  the  state  where  made  will  not  be  upheld  against  the  law  of  the 
forum. 
—  fiffecC  of  an  assignment  by  act  off  law  In  a  foreign  country. 

Cited  in  Brush  v.  Curtis,  4  Conn.  312,  holding  that  the  assignment  of  a  bank- 
rupt's effects  in  anoUier  country  is  equivalent  to  a  voluntary  personal  assignment ; 
Hofanee  ▼.  ReoMen,  4  Johns.  Ch.  460,  holding  that  an  assignment  by  the  bank- 
rupt law  of  the  debtor's  eountry  will  pass  debts  due  to  him  in  a  foreign  coim- 
try;  Abraham  v.  Plestoro,  3  Wend.  538,  20  A.  D.  738  (dissenting  opinion),  on 
recognition  of  foreign  statutory  assignees  in  insolvency. 

Disapproved  in  Holmes  v.  Remsen,  20  Johns.  220,  11  A.  D.  i260,  holding  that 
statutory  assignments,  as  to  creditors,  operate  imUra  ierriiimum  only;  Hall  v. 
Bank  of  Virginia,  14  W.-Va.  584,  holding  that  an  involuntary  assignment  in  an- 
other state  operates  only  to  put  the  assignee  in  the  position  of  the  bankrupt  and 
subject  to  the  equities  <rf  creditors  in  other  states. 
Bevolntlon  of  personal  property. 

Cited  in  Ladd  v.  Wiggin,  35  N.  H.  421,  69  A.  D.  551,  holding  that  death  vests 
the  entire  personal  estate  in  the  administrator  subject  to  devestment  by  operation 
of  law;  Robinson  v.  Adams,  30  Misc.  537,  63  N.  Y.  Supp.  816,  holding  that  personal 
property  descends  to  an  executor  and  that  the  title  of  a  legatee  is  not  complete 
until  the  close  of  administration. 
Title  of  administrator. 

Cited  in  Fletcher  v.  Sanders,  7  Dana,  345,  32  A.  D.  96,  holding  that  the  bond 
of  executors  covered  only  such  assets  as  they  rightfully  received  either  domiciliary 
or  ancillary  as  the  case  may  have  been;  Reynolds  v.  McMullen,  55  Mich.  568, 
64  A.  R.  386,  22  N.  W.  41,  holding  that  the  power  of  the  administrator  to  pass 
title  to  a  chose  in  action  depended  on  his  pawer  to  enforce  collection  of  same 
in  the  jurisdictk>n ;  Gr^;ory  v.  Harrison,  4  Fla.  56,  to  the  point  that  the  executor 
takes  title  from  the  will  and  except  as  to  suits,  probate,  or  letters,  is  not  requisite. 

I>i8tinguished  in  Talmage  v.  Chapel,  16  Mass.  71,  holding  that  an  administrator 
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may  maintain  debt  on  a  judgment  recovered  by  him  without  declaring  as  ad- 
ministrator. 
Probate  of  foreign  wills. 

Cited  in  Wallace  v.  Wallace,  3  N.  J.  Eq.  616,  holding  that  a  similar  statute 
providing  for  probate  of  foreign  wills  had  no  application  to  the  will  of  a  resi- 
dent; Olney  ▼.  Angell,  6  R.  I.  198,  73  A.  D.  62,  holding  that  a  foreign  probate 
has  no  force  except  by  comity  or  statute. 
Jurisdictional  grounds  for  administration. 

Cited  in  Hart  v.  Coltrain,  19  Wend.  378,  holding  that  realty  within  the  state 
will  support  administration  of  a  nonresident's  estate;  Thompson  v.  Wilson,  2 
N.  H.  291,  holding  that  debts  due  on  a  simple  contract  are  assets  where  the 
debtor  lives;  Neal  v.  Bartleson,  66  Tex.  478,  holding  that  the  county  in  which  a 
minor  had  property  was  the  place  for  appointment  of  a  guardian  the  minor 
being  nonresident;  Partee  v.  Kortrecht,  64  Miss.  66,  holding  that  to  the  effect 
that  equity  will  grant  letters  of  administration  to  prevent  a  failure  of  justiee 
though  the  case  does  not  fall  within  the  statute. 

—  Assets  not  within  state  at  time  of  deatb. 

Cited  in  Turner  v.  Campbell,  124  Mo.  App.  133,  101  S.  W.  119,  holding  tiiai 
property  brought  into  the  state  by  a  trustee  of  the  estate  after  death  of  decedent 
was  assets  sustaining  jurisdiction  to  administer;  Pinney  v.  McGregory,  102  Mass. 
186,  holding  that  a  debt  owing  by  <»ie  who  came  into  the  state  after  decedent's 
death  suffices  as  assets. 

Cited  in  note  in  6  E.  R.  C.  763,  on  exclusive  jurisdiction  over  real  estate  or  im- 
movable property  of  courts  where  it  is  situated. 

Distinguished  in  Green  v.  Rugely,  23  Tex.  639,  holding  that  it  suffices  if  any 
unadministered  property  is  within  the  state  at  any  time  after  death  of  de- 
cedent 

—  Priority  in  Jurisdiction. 

Cited  in  Oreen  v.  Rugely,  23  Tex.  639,  holding  that  whichever  county  entitled 
to  take  jurisdiction  over  ancillary  assets  first  does  so  will  keep  it. 

S  AM.  DEC.  17t,  PUTNAM  v.  WOOD,  S  MAS8.  481. 

Warranty  in  contract  of  affreightment. 

Cited  in  The  Caledonia,  167  U.  8.  124,  39  L.  ed.  644,  16  Sup.  Ct.  Rep.  637, 
holding  the  warranty  of  seaworthiness  is  absolute  and  covers  latent  defects; 
The  Lillie  Hamilton,  18  Fed.  827,  holding  that  on  contract  of  affreightment  the 
owner  insures  against  all  but  excepted  perils;  Tebo  v.  Jordan,  67  Hun,  392,  22 
N.  Y.  Supp.  166;  The  Georg  Dumois,  88  Fed.  637;  Work  v.  Leathers,  97  U.  8. 
379,  24  L.  ed.  1012  (affirming  1  Woods,  271,  Fed.  Cas.  No.  17,416),— applying 
same  rule  to  charter  party;  Wilson  v.  Cross,  33  CaL  60,  holding  an  implied  war- 
ranty as  to  seaworthiness  except  for  act  of  God  and  the  public  enemies;  Cheraw 
A  S.  R,  Co.  V.  Broadnax,  109  Pa.  432,  68  A.  R.  733,  1  AU.  228,  16  W.  N.  C. 
629,  42  Phila.  Leg.  Int.  622,  holding  that  the  owner  does  not  impliedly  warrant 
the  fitness  of  a  vessel  in  a  contract  of  affreightment  but  only  that  it  is  ti^t; 
Pendleton  v.  Kinsley,  3  Cliff.  416,  Fed.  Cas.  No.  10,922,  on  owners  of  ship  as 
insurers  of  the  seaworthiness. 

Cited  in  reference  note  in  6  A.  D.  400,  on  carrier's  duty  to  have  vessd  sea- 
worthy. 

Cited  in  notes  in  4  E.  R.  C.  723,  724,  on  implied  warranty  in  contract  of  af- 
freightment that  ship  is  sufficient  for  the  voyage;  6  E.  R.  C.  272,  on  duty  of 
carrier  by  water  to  provide  a  vessel  sufficient  for  the  voyage;  6  E.  R.  C.  273,  on 
contract  of  affreightment  as  implied  contract  of  seaworthiness  of  vessel. 
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not  known  or  occnrrln^  dartnf  ToyAgo. 

)  Gentleman,  Oloott,  110,  Fed.  Caa.  No.  5,324,  holding  warranty 
ing  port  of  lading  and  return  with  crew  incapacitated  bj  disease; 
Ing,  48  Fed.  463,  holding  owner  liable  on  charter  party  where 
ed  aboTC  copper  sheathing  so  that  worms  damaged  hull ;  Howard  v. 
Ls.  Co.  2  Robt.  539,  holding  an  insurer  discharged  for  loss  occa- 
1^88  or  culpable  negligence  of  master  in  leaving  an  intermediate 
iseaworthy  condition;  Stone  v.  The  Relampago,  Fed.  Cas.  No. 
that  on  breaking  up  of  a  voyage  because  of  wreck  due  to  un- 
i  passenger  may  treat  the  contract  as  void  ab  initio. 

y  to  receive  cargo. 

1  in  Weston  v.  Minot,  3  Woodb.  k  M.  437,  Fed.  Cas.  No.  17,453, 
lot  bound  to  take  on  board  a  sound  vessel  more  weight  than  capac- 

fiU  her  hold, 
as  to  seaworthlnesa. 

enson  v.  Snare  k  T.  Go.  145  Fed.  727,  holding  evidence  insuffi- 
lie  that  defects  developed  without  apparent  cause  are  presumed  to 
service  began, 
r  as  to  repairs. 

'ker  V.  Gilliam,  23  N.  C.  (1  Ired.  L.)  545,  holding  there  is  an 
ent  to  keep  the  vessel  in  repair. 

a  discharge  of  a  carrier's  liability. 

7  V.  Cooper,  28  Ga.  543,  holding  that  a  carrier  is  discharged  prima 
that  the  injury  was  occasioned  by  an  act  of  God. 
owner. 

i  V.  United  States,  11  Wall.  591,  20  L.  ed.  220  (affirming  7  Ct.  CL 
m  order  by  United  States  to  the  owners  during  war  to  prepare 
ider  pain  of  impressment  does  not  change  the  ownership  upon  the 
ihip  with  its  own  crew  and  that  owner  was  liable  for  wages. 

182,  GORE  V.  BRAZISR,  8  MASS.  528. 
breach  of  covenant  of  warranty. 

Boni  V.  Rodden,  147  Mass.  164,  16  N.  E.  740;  Norton  v.  Babcock, 
ilding  as  a  general  rule  that  the  measure  of  damages  in  action  on  a 
irranty  is  the  value  of  the  land  at  the  time  of  eviction;  Bigelow 
Bs.  512,  holding  to  the  same  measure  with  interest  until  the  time 
>f  damages;  Hardy  v.  Nelson,  27  Me.  525,  holding  the  same  with 
»sts  of  suit;  Ware  v.  Weathnall,  2  M'Cord,  L.  413,  holding  that 
'  damages  for  breach  of  warranty  of  title  to  either  real  or  per- 
is the  purchase  money  and  interest;  Furnas  v.  Durgin,  119  Mass. 
)41,  holding  that  the  measure  of  damages  upon  the  eviction  by  a 
he  amount  of  the  mortgage  debt  and  interest  if  that  is  less  than 
)f  the  estate;  Sutton  v.  Page,  4  Tex.  142,  on  the  measure  of  dam- 
I  of  the  covenant  of  warranty;  Semple  v.  Whorton,  68  Wis.  626, 
dissenting  opinion),  on  damages  for  breach  of  the  covenant, 
erence  notes  in  16  A.  D.  108,  on  damages  for  breach  of  war- 
645,  on  measure  of  damages  on  breach  of  contract  of  warranty. 
»  in  5  A.  D.  101,  on  measure  of  damages;  1  A.  D.  9,  on  damages 
ovenant;  24  A.  S.  R.  267,  on  measure  of  damages  for  breach  of 
:le. 
I  in  Blackwell  v.  Board  of  Justices,  2  Blackf.  143;   Foley  v.  Mo- 
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Keegan,  4  Iowa,  1,  66  A.  D.  107, — holding  that  damages  for  breach  of  contract 
to  coDYey  are  limited  to  porchaae  money  and  interest  in  the  absence  of  fraud. 

Disapproved  in  Baldwin  y.  Munn,  2  Wend.  399,  20  A.  D.  627 ;  Kinney  ▼.  Watts^ 
14  Wend.  38;  Willson  t.  Wills<m,  26  N.  H.  229,  57  A.  D.  320,— holding  that 
damages  cannot  exceed  the  amount  of  the  oonsideraticm  and  interest  with  the  costs 
of  suit;  Threlkeld  y.  Fitahugh,  2  Leigh,  451,  holding  that  the  measure  is  the 
purchase  money  with  interest  and  costs  of  suit;  DimmidE  y.  Lock  wood,  10  Wend. 
142,  to  the  same  effect;  Taylor  v.  Holter,  1  Mont  688,  holding  that  the  measure 
of  damages  for  breach  of  covenant  of  warranty  is  the  value  of  the  property  at  the 
time  of  the  convejrance,  plus  interest  and  costs  of  suit. 
What  constltatea  a  breach  of  warranty. 

Cited  in  Ferries  v.  Harshea,  Mart,  k  Y.  47,  17  A.  D.  782;  Mitchell  v.  Warner, 
§  Conn.  497, — ^holding  eviction  essential  to  a  breach  of  warranty;  Crutcher  v. 
Stump,  5  Uayw.  (Tenn.)  100,  holding  that  eviction  must  be  alleged  in  suing  on 
warranty;  Carter  v.  Denman,  23  N.  J.  L.  260,  holding  that  a  partial  ouster  is  an 
eviction  within  the  rule;  Glenn  v.  Thistle,  23  Miss.  42,  holding  a  covenant  of 
warranty  to  land  belonging  to  the  United  States  is  broken  upon  a  ooaveyanoe  by 
the  government. 

—  Levy  of  execution  as  eviction. 

Cited  in  Webber  v.  Webber,  6  Me.  127 ;  Bigelow  v.  Jones,  4  Mass.  512, — holding 
that  the  delivery  of  seisin  by  the  sheriff  to  the  creditor  in  satisfaction  of  his 
execution  is  a  breach  of  covenant  of  warranty. 
Personal  action  on  covenant  of  warranty. 

Cited  in  Townsend  v.  Morris,  6  Cow.  123,  upholding  the  right  to  maintain  a 
personal  action  aa  covenant  of  warranty;  Caldwell  v.  Kirkpatridc,  6  Ala.  60, 
41  A.  D.  36,  on  same  point;  Leary  v.  Durham,  4  Qa.  593;  Allison  v.  Allison,  1 
Yerg.  16, — arguing  that  a»  personal  action  mi^t  have  been  maintained  on  a  real 
covenant  of  warranty  in  England  at  common  law. 

Cited  in  reference  note  in  26  A.  D.  322,  on  personal  nature  of  covenant  of 
warranty. 
Fraud  aa  affecting  purchaser  without  notice. 

Cited  in  Qeoige  v.  Kimball,  24  Pick.  234,  holding  that  a  purchaser  without  no- 
tice from  a  fraudulent  grantee  takes  the  estate  purged  of  the  fraud;  Bean  ▼• 
Smith,  2  Mason,  252,  Fed.  Cas.  No.  1,174,  holding  the  same  as  to  a  bona  ffde  pur> 
chaser  from  a  grantee  in  fraud  of  creditors. 

Cited  in  reference  note  in  8  A.  D.  146,  on  rights  of  bona  fide  purchasel*  from  one 
purchasing  with  knowledge  of  prior  unrecorded  deed. 

Cited  in  note  in  67  L.R.A.  872,  on  effect  as  to  creditors  on  legal  title  of  con- 
veyance of  land  in  fraud  of  creditors. 
Levy  of  execution  aa  a  disseisin  of  the  debtor. 

Cited  in  Ladd  v.  Wiggin,  35  N.  H.  421,  69  A.  D.  551,  lM>lding  that  the  return 
of  a  levy  of  an  execution  upon  real  estate  is  conclusive  between  the  parties  to  pass 
title;  Nickerson  v.  Whittier,  20  Me.  223;  Munroe  v.  Luke,  1  Met  459,— holding 
that  the  levy  of  an  execution  vests  an  actual  seisin  and  possession  in  the  creditor 
from  the  time  of  delivery  of  seisin  by  the  sheriff;  Clapp  v.  Union  Mut.  F.  Ins. 
Co.  27  N.  H.  143,  holding  such  a  creditor  the  owner  for  the  purposes  of  insur- 
ance; Drew  V.  Munsey,  Smith  (N.  H.)  317,  holding  that  a  widow  is  dowable  in 
lands  acquired  by  the  husband  by  the  levy  of  an  execution  during  coverture; 
Kidder  v.  Orcutt,  40  Me.  589,  holding  that  the  interest  acquired  by  a  judgment 
creditor  in  his  levy  upon  land  is  not  attachable  during  the  year  allowed  by  law 
for  its  redemption. 

Distinguished  in  Blood  v.  Wood,  1  Met.  528;  Cushman  ▼.  Carpenter,  8  Cush. 
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Cbeever,  16  Pick.  260, — holding  that  the  possession  of  the  creditor 
be  as  a  disseisin  where  the  levy  and  return  were  upon  lands  not 
0  the  extent;  Cundiff  y.  Teague,  46  Tex.  475,  holding  by  virtue  of 
^  that  tiie  levy  of  an  execution  is  not  a  satisfaction  of  the  judg- 
geisin  of  the  debtor. 
Litor  In  possession  under  leyy  of  ezecation  to  maintain  real 

odman  v.  Bodfish,  25  Me.  317,  holding  that  a  creditor  whose  exe- 
7  extended  upon  the  land  and  duly  returned  and  recorded  can  main- 
►r  writ  of  entry;  Cressy  v.  Sawyer,  18  N.  H.  96,  holding  that  an 
tor  in  possession  may  maintain  trespass ;  Morse  v.  Goddard,  13  Met. 
'28,  on  same  point;  Baker  v.  Cooper,  57  Me.  388,  holding  that  such 
y  maintain  forcible  entry  and  detainer  against  the  execution 
,  T.  Dunn,  32  N.  H.  81,  holding  that  such  a  creditor  may  maintain 
nst  a  stranger  in  possession  of  an  individed  part;  Abbott  t. 
Me.  40,  holding  that  a  purchaser  at  an  attachment  sale  of  an 
mption  can  maintain  trespass  against  a  subsequent  grantee  from 

n  as  against  heirs  and  alienees. 

joy  V.  Morrow,  18  111.  510,  68  A.  D.  578;  Bigekm  ▼.  Jones,  4  Mass. 
V.  Bigelow,  6  Conn.  258, — holding  that  a  creditor  has  a  lien  on  the 
fceased  debtor  after  distribution  and  alienation  to  a  bona  fide  pur- 
oet  by  laches  or  the  lapse  of  a  reasonable  time;  Vansyckle  v.  Rich- 

171,  holding  that  land  descends  to  an  heir  under  the  same  condi- 
ix   rel.   Dana  v.   Probate  Court,   40  Minn.  296,   41    N.  W.    1033; 

Baker,  23  111.  484, — holding  that  the  lapse  of  a  reasonable  time 
B  lien  of  a  creditor  on  the  real  estate  of  an  intestate;  Hatch  v. 
I.  29,  refusing  to  license  a  sale  of  real  ostate  where  the  creditors 
f  of  laches;  Tracy  v.  Strassel,  191  Mass.  187,  77  N.  E.  700,  holding 
e  in  the  hands  of  an  alienee  from  the  heir  or  devisee  is  subject  to 
creditor's  judgment  against  an  executor  or  administrator;  Stiver 
io,  217,  holding  that  a  purchaser  of  lands  takes  subject  to  a  trust 

of  which  he  had  notice;  Wooster  v.  Hunts  Lyman  Iron  Co.  38 
ling  that  a  sale  by  creditor's  administration  twenty  years  after  the 
bh,  by  virtue  of  legislative  resolution  will  not  pass  title  against 

heirs  where  the  statutory  time  for  creditor's  administration  was 
lall  ▼.  Brewer,  40  Ark.  433,  on  the  enforcement  of  the  rights  of 
ist  lands  in  the  hands  of  alienees  of  the  heirs, 
d  in  Jones  v.  Wightman,  2  Hill,  L.  579,  holding  imder  statute  that 
tela  are  subject  to  the  debts  while  in  the  hands  of  representatives 
partition  or  alienation  by  heirs;  Den  ex  dem.  Warrick  v.  Hunt, 
,  holding  under  statute  that  conveyance  by  a  representative  will 
sd  against  an  earlier  grantee  from  the  heirs. 
»ort  to  decedent's  lands. 

del  V.  McVickar,  11  N.  J.  L.  44,  19  A.  R.  369,  holding  seasonable- 
ition  to  sell  real  estate  to  pay  debts  is  addressed  to  the  discretion 
icoording  to  the  circumstances  of  each  case;  Ricard  v.  Williams, 
5  L.  ed.  398,  holding  administrator's  power  to  sell  is  not  within 
limitations  but  must  be  exercised  by  analogy  within  the  same  time, 
d  in  Mooers  v.  White,  6  Johns.  Ch.  360,  holding  one  year  after  ap- 
executor,  a  reasonable  time  in  the  absence  of  particular  circum- 
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Disftpprored  in  Westbrook  y,  Munger,  61  MIbb.  329,  holding  that  no  delay  short 
of  that  fixed  by  the  statute  of  limitations  will  bar  enforcement  of  claim. 
—  Lien  as  alTected  by  i^iTing  bond  to  pay  debts  and  lesadea. 

Cited  in  Clough  y.  Elliott,  23  N.  H.  182,  to  the  point  that  a  devise  of  land  ia 
subject  to  a  charge  imder  a  will  though  a  bond  is  given;  Robinson  ▼.  Leavitt,  7 
N.  H.  73,  holding  that  a  bond  by  the  heirs  to  secure  the  payment  of  debts  operates 
to  discharge  the  lien  of  creditors  on  real  estate;  Collins  v.  Collins,  140  Mass.  602, 
5  N.  £.  632;  Jones  v.  Richardson,  6  Met.  247;  Lafferty  v.  People's  Sav.  Bank, 
76  Mich.  35,  43  N.  W.  34;  Pym  v.  Pym,  118  Wis.  662,  96  N.  W.  429,— holding 
that  under  a  similar  statute  that  a  bond  given  by  a  residuary  legatee  who  is 
also  executor  is  merely  collateral  and  not  a  discharge  of  the  lien  on  land  for  the 
payment  ot  debts  and  legacies;  Thayer  v.  Winchester,  133  Mass.  447,  refusing  to 
sustain  grant  of  license  to  sell  real  estate  where  bond  was  given  to  secure  the 
payment  of  debts  and  legacies. 

Disapproved  in  Batchelder  v.  Russell,  10  N.  H.  39,  holding  that  such  a  bond 
operates  to  discharge  the  lien  on  real  estate. 
Method  of  sabjeeting  land  to  the  payment  of  debts  of  a  deoedMit. 

Cited  in  Tracy  v.  Strassel,  191  Mass.  187,  77  N.  E.  700,  holding  under  statute 
that  real  estate  may  be  subjected  either  by  a  lioense  to  sell  or  the  levy  of  an  exe- 
cution on  a  creditor's  judgment. 

Distinguished  in  Davis  v.  Vansands,  46  Conn.  600,  Fed.  Cas.  No.  3,666,  holding 
by  statute  that  land  in  the  possession  of  an  heir  is  subjected  to  the  paymoit  oi 
debts  by  means  of  an  order  of  the  probate  court. 

Claim  of  heir  or  alienee  for  improvements  and  Increase  of  value  npon 
assignment  of  dower. 

Cited  in  Powell  v.  Monson  k  B.  Mfg.  Co.  3  Mason,  347,  Fed.  Cas.  No.  11,366; 
Green  v.  Tennant,  2  Harr.  (Del.)  336;  Boyd  v.  Carlton,  69  Me.  200,  31  A.  R.  268; 
Dunseth  v.  Bank  of  United  States,  6  Ohio,  76;  Thompson  v.  Morrow,  6  Serg.  & 
R.  289,  9  A.  D.  368;  Davis  v.  Hutton,  127  Ind.  481,  26  N.  E.  187,— holding  that 
dower  is  assigned  according  to  the  value  at  the  time  of  the  assignment  excluding 
the  increase  by  reason  of  improvements  by  the  alienees  and  including  increase 
from  general  causes ;  Price  v.  Hobbs,  47  Md.  369,  holding  that  a  widow  is  endowed 
against  the  heir  according  to  the  value  at  the  time  of  the  assignment,  while  an 
alienee  deducts  for  improvements;  Wooldridge  v.  Wilkins,  3  How.  (Miss.)  360, 
holding  that  dower  is  assigned  according  to  the  value  at  the  time  of  alienation ; 
Barney  v.  Frowner,  9  Ala.  901,  holding  the  same,  but  not  deciding  as  to  the  in- 
crease of  value  from  causes  other  than  improvements  by  the  alienee;  Allen  v.  Mc- 
Coy, 8  Ohio,  418  (dissenting  opinion),  on  endowment  of  a  widow  in  lands  aliened 
by  her  husband  according  to  the  value  at  time  of  alienation. 

Cited  in  notes  in  9  A.  D.  364,  on  dower  in  aliened  lands;  39  A.  S.  R.  36,  37, 
on  assignment  of  dower  out  of  lands  which  husband  had  alienated. 
Liability  of  tenant  by  elegit  for  mesne  profits. 

Distinguished  in  Cummings  v.  Allen,  33  N.  H.  194,  holding  that  upon  redemption 
the  judgment  creditor  is  not  liable  for  mesne  profits  received  while  in  possession 
the  estate  being  unlike  that  of  a  tenant  by  elegit. 
Literal  or  effectual  construction  of  statute. 

Cited  in  Sisters  of  Charity  v.  Detroit,  9  Mich.  94,  holding  that  statutes  are 
construed  to  effect  the  true  intent  of  the  makers  and  not  technically  unless  such 
is  the  apparent  meaning;  Fort  v.  Burch,  6  Barb.  60,  holding  that  statutes  should 
be  construed  to  have  a  reasonable  effect  in  accordance  with  the  intent  of  the 
makers;  Baker  v.  Blodget,  1  Aik.  (Vt.)  342,  holding  that  statute  relating  to  ap- 
peals was  not  to  be  taken  literally;  0>nn.  v.  Chad  wick,  17  Fla.  428,  on  the  con- 
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itrnctioii  of  statutes  to  avoid  absurdities;  Buffham  ▼.  Racine,  26  Wis.  449  (dis- 
senting opinion),  on  duty  to  follow  plain  meaning  of  statute  despite  inconvenience. 

S  AM.  D£€.   185,  I/ARNED  y.  BUFFINTON,  S  MASS.  546. 
Standing  or  condition  In  Ufe  as  affecting  damages  for  defamation. 

Cited  in  Bennett  v.  Hyde,  6  Conn.  24;  Karney  v.  Paisley,  13  Iowa,  89, — 
]M)lding  that  the  condition  in  life  of  a  defendant  may  be  shown  in  aggravation 
of  dsmages  by  the  plaintiff  and  in  mitigation  by  the  defendant;  Buford  v. 
ITLmiy,  1  Nott.  &  M'C.  268  (dissenting  opinion),  on  the  inadmissibility  of  such 
testimony;  M'Almont  v.  McClelland,  14  Serg.  k  R.  359,  holding  that  the  condition 
of  both  the  plaintiff  and  defendant  may  be  shown;  Press  Pub.  Co.  v.  McDonald, 
26  LJLA.  531,  11  C.  C.  A.  165,  26  U.  S.  App.  167,  63  Fed.  238,  holding  that  the 
condition  in  life  of  the  plaintiff  in  a  libel  suit  may  be  shown  to  enhance  the 
damsges;  Clements  v.  Maloney,  55  Mo.  352,  holding  that  the  jury  should  con- 
sider the  financial  condition  of  the  plaintiff,  his  family  and  all  the  circum- 
stances which  give  character  to  the  injury;  Palmer  v.  Haskins,  28  Barb.  90, 
holding  that  evidence  of  wealth  of  the  defendant  in  slander  or  libel  is  pertinent 
only  so  far  as  it  goes  to  show  rank  and  influence  in  society;  Oilman  v.  Lowell, 
8  Wend.  573,  24  A.  D.  96,  on  standing  of  plaintiff  as  affecting  damages. 

Cited  in  reference  notes  in  24  A.  D.  164,  on  evidence  in  mitigation  under  general 
issue;  4  A.  D.  669,  on  evidence  in  action  for  slander;  24  A.  D.  105,  on  evidence 
of  plaintiff's  character,  rank,  and  condition;  83  A.  R.  378,  on  admissibility  of 
evidence  of  pecuniary  standing  of  defendant  In  action  for  slander. 

Cited  in  note  in  67  A.  D.  568,  on  admissibility  of  evidence  of  plaintifTs 
peeuniary  circumstances  in  action  for  slander  or  libel. 

Doubted  in  Perrine  v.  Winter,  73  Iowa,  645,  35  N.  W.  679,  on  admissibility  of 
eondition  and  pecuniary  circumstances  of  a  defendant  in  a  slander  action  in^ 
aggravation. 

Disapproved  in  Gandy  v.  Humphries,  35  Ala.  617,  holding  in  slander  that  the 
plaintiff's  rank  in  life  cannot  be  shown  to  enhance  the  damages. 

—  Family  connections  as  relevant  to  damages. 

Cited  in  Washington  Times  Co.  v.  Downey,  26  App.  D.  C.  258,  holding  the  fact 
that  plaintiff  in  an  action  for  libel  had  no  parents  living,  admissible  on  the 
question  of  mental  suffering  as  an  element  of  damages;  Barnes  v.  Campbell ,  60 
N.  H.  27,  holding  that  evidence  that  plaintiff  had  a  wife  and  child  is  aclmisaiblo 
on  the  question  of  damages  In  case  for  a  libel  charging  the  plaintiff  with  being 
a  thief. 
Nature  of  damages  for  slander. 

Cited  in  Pegram  v.  Stortz,  31  W.  Va.  220,  6  S.  E.  485,  holding  that  augmented 
or  diminished  damages  because  of  relative  wealth  of  parties  is  really  compensation; 
Frink  t.  Coe,  4  G.  Greene,  555,  61  A.  D.  141,  on  the  punitive  element  in  damages. 

—  Passion  or  anger  as  mitigation  of  slander. 

Cited  in  Ranger  v.  Goodrich,  17  Wis.  79,  holding  that  circumstances  of  heat 
tnd  passion  may  be  shown  in  mitigation;  McClintook  v.  Crick,  4  Iowa,  453; 
Jauch  V.  Jauch,  50  Ind.  135,  19  A.  R.  699, — holding  that  all  the  immediate  cir- 
cumstances under  which  slanderous  words  were  spoken  may  be  shown  where  it 
is  alleged  that  they  were  spoken  in  heat  of  passion ;  Miles  v.  Harrington,  8  Kan. 
425,  holding  that  heat  and  passion  may  go  in  mitigation  but  not  as  a  justifica- 
tion of  words  actionable  per  ae;  McKee  v.  Ingalls,  5  IlL  30,  holding  words  spoken 
through  mere  heat  and  passion  not  actionable. 

—  General  character  of  plaintiff  In  mitigation. 

Cited  in  Campbell  v.  Campbell,  64  Wis.  90,  11  N.  W.  456;  Buford  v.  M'Luny, 
Am.  Dec.  Vol.  I.— 19. 
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1  Nott  ft  M'C.  268;  Waters  y.  Jones,  8  Port  (Ala.)  442,  29  A.  D.  261,— bolding 
tl^at  evidence  of  the  general  character  of  the  pliJntiff  is  admissible  in  mitigation 
of  damages  by  either  party;  Dewit  v.  Greenfield,  5  Ohio,  225;  Waples  ▼.  Burton, 

2  Harr.  (Del.)  446, — ^holding  evidence  of  plaintiff's  general  bad  character  ad* 
missible  under  general  issue  in  slander  though  a  plea  of  justification  was  also 
filed;  M'Nutt  v.  Young,  8  Leigh,  542;  King  v.  Root,  4  Wend.  113,  21  A.  D.  102 
(dissenting  opinion j, — on  same  point;  Stone  v.  Vamey,  7  Met.  86,  39  A.  D.  762, 
holding  same;  Knapp  v.  Campbell,  14  Tex.  Civ.  App.  199,  36  S.  W.  765,  holding 
that  proof  of  actual  bad  character  of  plaintiff  in  the  direction  of  the  charges 
made  is  admissible  in  mitigation;  Paddock  y.  Salisbury,  2  Cow.  811,  holding  that 
evidence  of  the  plaintiff's  general  bad  character  is  admissible  under  the  general 
issue  in  slander  for  charging  the  plaintiff  with  felony. 

Cited  in  note  in  13  A.  D.  499,  on  admissibility  of  proof  of  plaintiff's  general 
bad  reputation  to  mitigate  damages  for  slander. 

Criticized  in  Sickra  v.  Small,  87  Me.  493,  47  A.  S.  R.  344,  33  Atl.  9,  on  admissi- 
bility of  general  bad  reputati<m  as  mitigating  damages,  but  not  as  evidence  in 
justification. 
—  Admissibility  of  mitigating  drcnmttanoea  afte>r  plea  of  Jasttflcatlon. 

Cited  in  Morehead  v.  Jones,  2  B.  Mon.  210,  36  A.  D.  600,  holding  that  a  defend- 
ant in  libel  who  fails  to  prove  a  plea  of  justification  may,  nevertheless,  offer  evi- 
dence in  mitigation  of  damages;  Doss  v.  Jones,  5  How.  (Miss.)  158,  on  contrary 
proposition. 

Cited  in  reference  note  in  86  A.  D.  569,  on  evidence  in  mitigation  when  justi- 
fication pleaded  in  slander. 

Criticized  in  Alderman  v.  Frendi,  1  Pidc.  1,  11  A.  D.  114,  holding  palliatory 
circumstances  inadmissible  in  mitigation  after  a  plea  of  justification;  Root  t. 
King,  7  Cow.  613,  holding  same  of  public  report  supporting  charge. 
Admissibility  of  corroborative  mmor  In  slander. 

Cited  in  Kelley  v.  Dillon,  5  Ind.  426,  holding  that  slanderous  words  are  not 
made  innoxious  by  being  ascribed  to  rumor  or  report  unless  the  actual  sonres 
of  such  rumor  be  given;  Young  v.  Bennett,  5  IlL  43,  holding  that  evidenoe  of 
rumor  that  plaintiff  had  stolen  from  the  d^endant  is  inadmissible  in  mitigation 
under  general  issue  in  slander  for  charging  the  plaintiff  with  stealing;  Sanders 
V.  Johnson,  6  Blackf.  50,  36  A.  D.  564,  holding  prior  reports  charging  the  plain- 
tiff  with  the  crime  imputed  to  him  by  the  defendant  inadmissible  in  justification 
where  there  was  no  offer  to  prove  their  effect  on  his  character ;  Oilman  v.  Lowell, 
8  Wend.  573,  24  A.  D.  96,  holding  rumor  of  truth  of  charges  proper  miUgation. 

Distinguished  in  Wolcott  v.  Hall,  6  Mass.  514,  4  A.  D.  173,  holding  that  evi* 
dence  of  particular  reports  injurious  to  the  plaintiff  cannot  be  given  under  a 
plea  of  justification  in  slander. 
Evidence  of  malice  in  slander. 

Cited  in  McKee  v.  Ingalls,  5  111.  30,  holding  malice  inferable  from  speaking 
actionable  words. 
-Failure  to  establish  plea  of  Jnstiflcatlon. 

Cited  in  Jackson  v.  Stetson,  15  Mass.  48,  holding  that  a  pka  of  justification  in 
slander  becomes  evidence  of  malice  if  not  proved. 
Justification  as  admitting  words  spoken. 

Cited  in  Jackson  v.  Stetson,  15  Mass.  48,  holding  that  a  plaintiff  is  not  bound 
to  prove  the  speaking  of  the  words  upon  trial  of  the  general  issue  in  slander  where 
there  was  also  a  plea  of  justification;  Doss  v.  Jones,  5  How.  (Miss.)  158,  on 
Justification  as  admitting  slander. 
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»,  COFFIN  ▼.  COFFIN,  4  MASS.  1. 

Rl  statements  tendlnsr  to  defamation. 

ing  case  in  Kilbourn  y.  Thompeon,  103  U.  S.  168,  26  L.  ed.  377, 
freedom  of  speech  given  a  legislator  extends  to  every  act  result- 
re  and  in  the  execution  of  the  office. 

m  V.  Powers,  42  Vt.  1,  holding  that  a  petit  juror  while  acting 
>f  his  duty  as  a  part  of  the  court  is  exempt  from  civil  responsi- 
i  says  in  the  jury  room  concerning  the  cause;  Woods  v.  Wiman, 

N.  E.  919,  holding  that  a  communication  to  a  governor  to  in- 

on  a  bill  is  not  privileged,  when  such  communication  contains 
r  and  is  unnecessarily  published  to  others;  McGaw  v.  Hamilton, 
..  8.  R.  786,  28  Pittsb.  L.  J.  N.  S.  263,  39  Ail.  4,  holding  that  a 
lative  body  cannot  take  advantage  of  his  official  position  to  give 
rate  slanders  against  others;  State  ex  rel.  Benton  v.  Elder,  31 
A.  796,  47  N.  W.  710,  on  privileged  communications  as  respects 

Neuskey  v.  Mundt,  4  Phila.  Leg.  Qaz.  230,  holding  statanent  by 
on  refusing  admissicm  that  person  seeking  it  was  a  bank  robber 
teged  imless  express  malice  shown. 
ice  note  in  38  A.  D.  641,  on  privileged  communications. 

liability  for  official  acts. 

V.  Sample,  18  Iowa,  306,  holding  that  bona  fide  efforts  made  by 
the  line  of  their  duty,  acting  upon  information  received  from 
it  malice,  are  justifiable  and  privileged, 
ice  note  in  12  A.  D.  431,  as  to  liability  of  legislators  for  words 

lages  In  slander  or  libel. 

I  72  A.  D.  427,  on  measure  of  damages  in  slander  or  libel. 
f  legislative  power  over  members. 

V.  Haines,  2  N.  H.  246,  holding  that  the  legislature  as  to  their 
oceedings  are  judges  of  their  own  elections;  Peabody  v.  School 
Mass.  383,  holding  that  the  decision  of  either  house  upon  the 
ler  any  person  is  or  is  not  entitled  to  a  seat  therein  cannot  be 
id  by  any  court;  United  States  v.  Houston,  4  Cranch,  C.  C.  261, 
398,  holding  that  the  legislature  has  power  as  a  court  to  take 
I  to  regulate  the  conduct  of  its  members  while  in  the  perform- 
ies;  Ex  parte  McCarthy,  29  Cal.  396,  holding  that  a  leginlative 
powers  and  privileges  which  are  necessary  to  the  proper  exercise 

its  appropriate  functions. 
to  pass  on  acts  of  legislattire. 
1  V.  Sherburne,  1  N.  H.  199,  8  A.  D.  52,  holding  that  when  an  act 

is  clearly  unconstitutional  it  is  the  right  and  duty  of  the  court 

void. 

damages  ground  for  new  trial. 

»son  V.  Mussey,  3  Me.  305,  holding  that  in  cases  of  tort  the  court 
e  a  verdict  on  the  ground  of  excessive  damages,  unless  it  is 
'  acted  intemperately  or  were  influenced  by  passion,  prejudice  or 
I  V.  Redington,  18  N.  H.  72,  38  A.  D.  475;  Howard  v.  Orover, 
D.  478;  Belknap  v.  Boston  k  M.  R.  Co.  49  N.  H.  368,— holding 
McNamara  v.  King,  7  HI.  432;  McGehee  v.  Shafer,  9  Tex.  20; 

Woodb.  &  M.  348,  Fed.  Cas.  No.  10^;  Allen  v.  Blunt,  2  Woodb.  A 
No.  217;  Gibson  v.  Cincinnati  Enquirer,  2  Flipp.  121,  Fed.    Cat. 
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No.  5,392 ;  Coleman  ▼.  Southwick,  9  Johns.  45, — ^holding  that  the  damages  must  be 
flagrantly  outrageous  and  eztniTagant  to  warrant  a  new  trial  on  that  ground; 
Clark  T.  Binney,  2  Pick.  113»  holding  that  recovery  must  be  enormous  to  justify 
it  in  an  action  of  slander;  New  Orleans,  J.  ft  G.  N.  R.  Co.  v.  Hurst,  36  Miss. 
660,  74  A.  D.  785,  holding  that  great  care  should  be  used  before  the  yerdict  is 
overthrown  on  the  ground  of  excessive  damages;  Walker  v.  Wilson,  8  Bosw.  686, 
holding  a  verdict  of  $400  not  excessive  in  an  action  of  trespass  for  entering  a 
party's  oflloe  and  making  a  disturbance  and  a  violent  assault  upon  plaintiff's 
clerk ;  Heath  v.  Uubbell,  6  Daly,  183,  setting  aside  a  verdict  of  $7,000  as  excessive 
in  an  action  of  slander  for  calling  a  party  a  perjurer  and  a  thief. 

Cited  in  reference  notes  in  4  A.  D.  392,  on  propriety  of  granting  new  trial; 
88  A.  D.  106,  on  excessive  verdict  as  ground  for  new  trial. 

Cited  in  note  in  8  E.  R.  C.  460,  on  excessive  damages  as  ground  for  new  trial. 
Province  of  Jury. 

Cited  in  Wadsworth  v.  Treat,  43  Me.  163;  Croaadale  v.  Tantum,  6  Houst.  (Del.) 
60, — holding  that  the  jury  is  to  fix  the  amount  of  their  damages  according  to 
their  sound  discretion,  duly  weighing  all  the  circumstances;  Keener  v.  State, 
18  Ga.  194,  63  A.  D.  269,  holding  that  the  jury  must  find  the  conclusion  of  law 
upon  the  facts;  Com.  v.  Anthes,  5  Gray,  186  (dissenting  opinion),  on  power  of 
court  over  decisions  of  jury;  Sparf  v.  United  States,  156  U.  S.  61,  39  L.  ed.  343, 
16  Sup.  Ct.  Rep.  273  (dissenting  opinion),  on  conclusiveness  of  decision  of  jury 
on  question  for  their  decision. 

8  AM.  DBC.  206,  PUTNAM  T.  SUIiLIVAN,  4  MASS.  45. 
Demand  of  payment,  where  maker  of  note  has  left  state. 

Cited  in  Foster  v.  Julien,  24  N.  Y.  28,  80  A.  D.  320;  Taylor  v.  Snyder,  8  Denio, 
46,  46  A.  D.  467 r— holding  that  where  the  maker  has  left  the  state  a  demand  at 
his  former  place  of  residence  will  hold  the  indorser;  Gillespie  v.  Hannahan,  4 
M'Cord,  L.  503,  holding  that  where  the  drawer  of  a  note  has  removed  to  a 
foreign  state,  the  holder  is  excused  from  making  demand,  to  charge  the  in- 
dorser. 

Cited  in  reference  in  6  A.  D.  547;  59  A.  D.  178,— on  necessity  for  demand  of 
payment  when  maker  absconds;  37  A.  D.  456,  on  absconding  of  maker  of  note  ai 
affecting  necessity  for  demand  to  hold  indorser. 

Cited  in  note  in  7  A.  D.  38,  on  absconding  of  maker  of  note  as  excusing  de- 
mand or  inquiry  for  him. 

Limited  in  Pierce  v.  Cate,  12  Cush.  190,  59  A.  D.  176,  holding  that  if  the 
maker  hnfl  left  the  state,  the  holder  must  demand  payment  at  his  actual  or  laat 
place  of  abode,  or  of  business  within  the  state. 
Necessity  of  demand  and  notice. 

Cited  in  Rhett  v.  Foe,  2  How.  467,  11  L.  ed.  338,  holding  that  where  drawer 
knows  that  bill  will  not  be  paid  he  Is  not  entitled  to  notice  of  nonpayment; 
Taylor  v.  Branch,  1  Stew,  k  P.  (Ala.)  249,  23  A.  D.  293;  RoberU  v.  Mason,  1 
Ala.  373, — holding  that  to  charge  the  indorser  it  is  enou<;h  that  due  diligence  is 
shown  to  have  been  used,  though  no  demand  was  made;  Barry  v.  Morse,  3  N.  H. 
132,  holding  parol  evidence  of  agreement  at  time  of  indorsing  note  in  blank 
that  indorser  should  be  liable  without  demand  and  notice. 

Cited  in  reference  note  in  39  A.  D.  736,  on  maker's  waiver  of  demand. 

Distinguished  in  Packard  v.  Lyon,  6  Duer,  82,  holding  an  inquiry  by  a  bank 
having  note  for  collection,  of  its  officers,  and  in  the  directories  bat  not  of  the 
holder  of  the  note,  does  not  show  due  diligence. 
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Absence  as  excuse  for  failure  to  tender  and  demand  performance. 

Cited  in  Tasker  t.  Bartlett,  5  Cush.  359,  holding  that  where  a  party  was,  on  a 
certain  contingency  to  make  a  conveyance,  a  readiness  to  tender  and  the  absence 
of  the  other  party  from  the  state  excused  the  party  from  any  further  offer  ol 
performance. 
Implied  authority  to  fill  blanks. 

Cited  in  Chemimg  Canal  Bank  ▼.  Bradner,  44  N.  Y.  680;  Smith  t.  Wyckoff, 
3  Sandf .  Ch.  77 ;  Davis  v.  Lee,  26  Miss.  606,  69  A.  D.  267,— holding  that  a  party 
signing  his  name  to  a  blank  bill  or  note,  and  delivering  it  to  another,  gives  to 
that  person  authority  to  fill  it  up  in  any  manner  consistent  with  the  character 
of  the  paper ;  Androscoggin  Bank  v.  Kimball,  10  Cush.  373,  holding  same  of  one 
who  for  accommodation  signs  his  name  to  a  blank;  South  Berwick  v.  Huntress, 
63  Me.  89,  87  A.  D.  636,  holding  one  who  delivers  a  deed  containing  blanks  to  be 
filled  is  necessary  to  perfect  the  deed,  is  considered  as  authorizing  that  the 
blanks  may  be  filled  in  after  he  has  executed  it;  Keames  v.  Montgomery,  4  W.  Va. 
29,  holding  that  one  who  indorses  a  bond  in  blank  and  authorizes  either  an  abso- 
lute or  direct  promise  to  pay,  or  a  collateral  guarantee  to  be  written  over  his  in- 
dorsement; Page  V.  Pendergast,  2  N.  H.  233,  holding  a  note  valid  which  was  signed 
in  blank  to  be  filled  in  by  arbitrators  in  the  amount  awarded. 
-^  Filling  for  unauthorized  purpose  as  forgery. 

Distinguished  in  State  v.  Kroeger,  47  Mo.  662,  holding  person  intrusted  by  city 
treasurer  with  blank  checks  to  be  filled  up  to  use  of  holders  of  city  warrants, 
goilty  of  forgery  in  filling  check  and  using  it  for  different  purpose;  People  v. 
Dickie,  62  Hun,  400,  17  N.  Y.  Supp.  61,  holding  cashier  intrusted  by  employers 
with  checks  left  blank  as  to  date  and  amount,  to  be  filled  to  pay  future  bills 
of  specified  persons,  guilty  of  forgery  in  filling  one  and  obtaining  money  for  his 
own  purposes. 
Liial»ility  of  signer  of  blank  instrument  as  to  bona  fide  takers. 

Cited  in  Ives  v.  Farmers'  Bank,  2  Allen,  236;  Boberts  v.  Adams,  8  Port.  (Ala.) 
297,  33  A.  D.  291 ;  Weirick  v.  Mahoning  County  Bank,  16  Ohio  St.  296,— holding 
it  defense  against  a  bona  fide  holder  that  the  person  to  whom  a  blank  signature 
was  given,  exceeded  his  authority  or  fraudulently  converted  the  paper;  Whit- 
more  V.  Nickerson,  126  Mass.  496,  28  A.  R.  267,  holding  one  who  indorsed  a 
note  in  bhuik  and  delivered  it  to  a  clerk  is  bound  by  the  act  of  the  clerk  in  de- 
liTering  the  note  in  excess  of  authority;  Van  Duzer  v.  Howe,  21  N.  Y.  631, 
holding  party  bound  where  blank  was  filled  up  in  an  excessive  sum ;  Brummel  v. 
Enders,  18  Gratt.  873,  holding  same  though  the  holder  knew  that  the  signature 
waa  affixed  to  a  blank;  Mechanics'  Bank  v.  Chardavoyne,  69  N.  J.  L.  266, 
101  A.  S.  R.  701,  66  Atl.  1080,  same  of  one  who  indorsed  in  blank  and  en- 
trusted note  to  another  to  fill  it  up  and  discount  for  indorser's  benefit;  Wood- 
worth  V.  Bank  of  America,  19  Johns.  391,  same  where  the  indorsor  for  accommo- 
dation delivered  note  back  to  the  maker  who  made  a  memorandum  as  to  place  of 
payment  on  the  margin;  Snyder  v.  Van  Doren,  46  Wis.  602,  32  A.  R.  739,  1  N. 
W.  286,  holding  same  as  to  note  for  accommodation  which  contained  blanks  for 
words,  making  it  joint  or  several  and  afterwards  signed  by  a  third  person  as 
a  joint  maker. 

Cited  in  notes  in  36  L.R.A.  467,  on  filling  blanks  in  note  as  affecting  bona  fide 
holders;  11  A.  S.  R.  316,  on  rights  of  bona  fide  holder  of  negotiable  instrument 
executed  in  blank  and  wrongfully  filled  up. 

Distinguished  in  Inge  v.  Branch  Bank,  8  Port.  (Ala.)  108,  holding  party  with 
actual  or  constructive  notice  of  the  agreement  or  conditions  attached  to  the  use  of 
the  blank  signature,  cannot  avail  himself  of  the  breach  of  the  agreement  or  condi- 
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tions;  Bunon  ▼.  Huntington,  21  Mich.  415,  4  A.  R.  497,  holding  that  a  maker 
of  a  note  is  not  liable  on  a  stolen  note;  Shepard  ft  M.  Lumber  Co.  t.  Eldridge, 
171  Mass.  616,  68  A.  8.  R.  446,  41  LJ3LA.  617,  61  N.  E.  9,  same  where  a 
eheck  !■  stolen,  and  indorsement  forged  thereon;  Bank  of  Ohio  Valley  v.  Lock- 
wood,  18  W.  Va.  392,  31  A.  R.  768,  holding  that  as  to  notes  and  bills  fraudulently 
altered  in  material  particulars  by  third  persons  after  delivery  and  execution 
as  binding  contracts;  Gk>odman  y.  Eastman,  4  N.  H.  466,  holding  that  where  the 
amount  of  an  executed  note  is  changed  by  one  in  the  employ  of  the  maker, 
the  maker  is  not  liable. 
lilability  of  one  whose  signature  ia  fraudulently  obtained. 

Cited  as  a  leading  case  in  De  Camp  v.  Hamma,  29  Ohio  St.  467,  holding  that  a 
party  guilty  of  no  negligence  in  ascertaining  the  character  of  the  instrument 
which  he  signed  is  not  liable  where  the  instrument  is  not  what  he  believed  he 
was  signing;  Dinsmore  ▼.  Stimbert,  12  Neb.  483,  11  N.  W.  872,  holding  that  such 
a  signer  must  not  be  guilty  of  any  neglect  in  signing. 

ated  in  Gibbs  v.  Linabury,  22  Mich.  479,  7  A.  R.  676;  Walker  v.  Ebert^  29 
Wis.  194,  9  A.  R.  648, — ^holding  that  where  signature  is  procured  by  false  r^re- 
sentations  as  to  the  character  of  the  paper  itself,  without  negligence  or  of  inten- 
tion of  signing  such  a  paper,  the  instrument  is  void  even  in  the  hands  of  a  bona 
fide  holder;  Cline  ▼.  Guthrie,  42  Ind.  227,  13  A.  R.  367;  Smith  ▼.  Kirkland,  81  Ala. 
346,  1  So.  276, — ^holding  that  where  one  believes  he  is  signing  an  instrument  of 
one  character  when  in  fact  he  is  signing  an  entirely  different  one  the  instrument 
is  void;  Mutual  Ben.  L.  Ins.  Co.  v.  Wayne  County  Sav.  Bank,  68  Mich.  116,  35  N. 
W.  863,  holding  same  of  assignment  of  an  insurance  policy  obtained  by  fraud; 
First  Nat.  Bank  v.  Zeims,  93  Iowa,  140,  61  N.  W.  483,  holding  where  one  signed  an 
instrument  as  a  means  of  identification  without  intuition  of  executing  a  contract 
and  the  blanks  were  so  filled  as  to  make  a  promissory  note,  the  note  is  void  in  all 
hands;  Citizens'  Nat.  Bank  v.  Smith,  66  N.  H.  693;  Mackey  v.  Peterson,  29  Minn. 
298,  43  A.  R.  211,  13  N.  W.  132;  Leach  v.  NichoU,  56  lU.  273;  Montgomery  ▼. 
Scott,  9  S.  C.  N.  S.  20,  30  A.  R.  1;  Nebeker  v.  Cutsinger,  48  Ind.  436,— holding  one 
who  is  negligent  in  ascertaining  the  character  of  the  instrument  he  is  signing  is 
bound;  Freedley  v.  French,  154  Mass.  339,  28  N.  E.  272,  holding  parly  not 
as  a  matter  of  law  negligent,  who  signs  a  paper  relying  upon  the  representationa 
as  to  its  contents  and  effect  made  by  the  party  presenting  it  and  without  him- 
self examining  it;  Chapman  v.  Rose,  47  How.  Pr.  13,  holding  a  party  responsi- 
ble who  signed  a  paper  without  reading  it;  Bowers  v.  Th<nnas,  62  Wis.  480,  22 
N.  W.  710,  holding  question  for  the  jury  to  determine  whether  the  maker  of  a 
note  was  negligent  in  signing  the  note  without  first  taking  proper  caution  to 
ascertain  what  was  the  exact  nature  of  the  paper;  Chapman  v.  Rose,  66  N.  T. 
137,  16  A.  R.  401,  holding  signer  to  papers  which  proved  to  be  notes  bound  as 
against  bona  fide  indorsees;  Roe  v.  Jerome,  18  Conn.  138,  holding  that  a  bona 
fide  holder  of  a  bill  may  recover  on  an  acceptance  obtained  by  fraud ;  Douglass  v. 
Matting,  29  Iowa,  498,  4  A.  R.  238,  holding  that  where  one  intrusts  another  with 
the  preparation  of  instrimient  who  fraudulently  induces  him  to  sign  a  different 
writing,  he  is  bound  as  against  a  bona  fide  holder. 

Cited  in  reference  note  in  4  A.  R.  242,  on  liability  of  one  induced  to  indorse 
negotiable  paper  by  fraud. 

Distinguished  in  Nance  v.  Lary,  6  Ala.  370,  holding  one  who  wrote  his  name  on 
a  blank  piece  of  paper  which  he  cast  aside,  not  liable  to  holder  of  note  written 
thereon. 

Disapproved  in  First  Nat.  Bank  v.  Johns,  22  W.  Va.  620,  46  A.  R.  606,  hold- 
ing that  a  bona  fide  purchaser  of  an  instrument  may  recover  against  the  maker 
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ftker  was  induced  by  fraud  to  sign  it,  not  intending  to  sign  a  note 

an  entirely  different  character. 

laker  on  altered  instrument. 

enfield  Sav.  Bank  t.  Stowell,  123  Mass.  196,  25  A.  R.  67,  holding 

signs  an  instrument  intending  nothing  more  to  be  added  is  not 

Ided  matter  increasing  the  amount;  Garrard  v.  Haddan,  67  Pa. 

t,  28  Phila.  Leg.  Int.  92,  holding  one  who  signed  a  note  leaving  a 

itween  the  amount  written  and  the  word  "dollars"  which  after 

tised,  was  liable  for  face  of  note  to  a  bona  fide  holder. 

1  in  Belknap  v.  National  Bank,  100  Mass.  376,  97  A.  D.  106,  hold- 

who  sends  checks  in  a  sealed  letter  by  a  clerk  not  liable  to  a 

!r  where  the  clerk  after  abstracting  them  from  the  latter  passed 

erting  words  "or  bearer**  after  name  of  payee. 

naker  where  instrument  has  been  fraudulently  obtained. 

lite  V.  Graves,  107  Mass.  325,  9  A.  R.  38,  on  the  liability  of  the 

potiable  instrument  which  has  been  fraudulently  obtained;  Carusi 

pp.  D.  C.  339,  holding  that  deed  placed  in  a  safe  deposit  box  to 

ntor  and  grantee  had  excess,  is  good  as  to  innocent  third  persons, 

in  fraud  of  grantor  uses  deed  to  procure  a  loan, 
es  in  41  A.  R.  607,  610,  on  liability  of  one  signing  instrument  in 
ts  contents;   36  L.R.A.  439,  on  fraud  in  obtaining  execution  of 

against  bona  fide  holder. 
mdellyery  as  agrainst  a  bona  flde  holder. 
ring  ▼.  Clark,  16  Gray,  74,  77  A.  D.  394,  holding  that  valid  de- 
made  by  any  person  to  whom  the  maker  has  given  the  note  in 
X)  enable  him  to  hold  himself  out  as  absolute  owner;  McCormick 
ch.  Co.  V.  McKee,  61  Mich.  426,  16  N.  W.  796,  holding  that  one 
note  to  a  person  to  be  delivered  or  held  according  to  instructions, 
K>na  fide  holder  though  note  is  misapplied;  Greneaux  v.  Wheeler, 
Iding  that  possessor  of  negotiable  paper  can  give  title  to  a  third 
g  it  bona  fide  and  for  a  valuable  consideration;  Deardorff  v.  Fores- 
481,  holding  that  where  a  surety  on  a  note  perfect  on  its  face 
he  maker  to  obtain  another  surety,  and  maker  delivers  instrument 
ing  the  other  surety,  it  will  bind  the  surety. 

!  in  125  A.  S.  R.  809,  on  validity  of  negotiable  instnunents  in  hands 
der  when  lost  or  stolen  before  delivery. 
la  flde  purchaser. 

it  Nat.  Bank  v.  Johns,  22  W.  Va.  520,  46  A.  R.  506,  holding  that  a 
laser  for  value  before  maturity  is  not  affected  by  matters  between 
ties;  Riley  v.  Gerrish,  9  Cush.  104,  holding  that  every  presump- 
ade  in  favor  of  the  regularity  of  a  promissory  note  in  the  hands  of 
rchaser  without  notice;  McCramer  v.  Thompson,  21  Iowa,  244,  on 
action  by  a  bona  fide  holder  of  negotiable  paper;  McNeil  v.  Jordan, 
[ing  bona  fide  mortgagee  from  fraudulent  grantee  is  protected, 
rence  note  in  36  A.  D.  305,  on  rights  of  bona  fide  holders  of  notes. 
^rsement  of  negotiable  paper. 

I  V.  Alexander,  6  Tex.  531,  holding  that  the  indorser  of  a  negotiable 
itracts  that  the  instrument  itself  and  the  antecedent  signatures 
luine. 

n  accommodation  indorser. 

ik  of  Unitpd  States  v.  Jackson,  9  Leigh,  221,  holding  that  an  ac- 
ndorser  is  responsible  for  the  debt. 
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What  oonstltiitefl  forgery. 

Cited  in  Com.  v.  Sankey,  22  Pa.  390,  60  A.  D.  91,  holding  one  wlio  wrote  a 
note  payable  to  himself  for  $141  and  got  an  illiterate  man  to  sign  H  by  falsely 
and  fraudulent  representing  it  to  be  for  $41  only,  is  not  guilty  of  forgery. 

Distinguished  in  People  v.  Dickie,  10  N.  Y.  Crim.  Rep.  123,  17  N.  Y.  Sni^. 
51,  holding  that  one  who  fraudulently  fills  in  a  check  signed  in  blank  and  ob- 
tains money  thereon  is  guilty  of  forgery. 
liiabillty  of  prlncli>al  for  act  of  agent. 

Cited  in  Codington  v.  Mott,  14  N.  J.  Eq.  430,  82  A.  D.  268,  holding  that  the 
principal  is  liable  civilly  for  the  fraud  of  his  agent. 
Iioss  as  between  innocent  persona. 

Cited  in  Herbert  v.  Huie,  1  Ala.  18,  34  A.  D.  765,  holding  that  one  of  two  in- 
nocent persons  must  sustain  a  loss,  who  is  most  in  fault;  Snyder  ▼.  Van  Doren, 
46  Wis.  602,  32  A.  R,  739,  1  N.  W.  286;  Michigan  Ins.  Co.  v.  Leavenworth,  30 
Vt.  11;  Robertson  v.  Smith,  18  Ala.  220;  Spitler  v.  James,  32  Ind.  202,  2  A.  R. 
334;  Weaver  v.  Marvel,  12  La.  Ann.  517;  Mariner's  Bank  v.  Abbott,  28  Me.  280; 
Abbott  V.  Rose,  62  Me.  194,  16  A.  R.  427;  Herrick  v.  Baldwin,  17  Minn.  209,  Gil. 
183,  10  A.  R.  161;  Wade  v.  Withington,  1  Allen,  561;  Mussey  v.  Beecher,  3  Cash. 
511, — holding  that  wherever  one  of  two  innocent  persons  must  suffer  by  the  acts 
of  a  third  he  who  has  enabled  such  third  person  to  occasion  the  loss  must  sus- 
tain it;  North  River  Bank  v.  Aymar,  3  Hill,  262,  holding  that  he  who  puts  trust 
or  confidence  in  a  deceiver  must  lose  rather  than  a  stranger, 
lilabllity  of  one  who  misplaces  confidence. 

Cited  in  Cline  v.  Guthrie,  42  Ind.  227,  13  A.  R.  367,  to  the  point  that  where 
one  selects  some  person  to  do  some  act  for  him  he  is  bound  by  the  act  of  the 
trusted  person;  Shirts  v.  Over  John,  60  Mo.  305,  holding  that  one  who  by  his  care- 
lessness or  undue  confidence  luu  enabled  another  to  obtain  money  of  an  innocent 
person  shall  answer  the  loss;  Breckenridge  v.  Lewis,  84  Me.  349,  30  A.  S.  R.  353, 
24  Atl.  864,  holding  that  one  is  bound  by  the  fraudulent  use  of  his  signature 
by  the  party  intrusted  therewith,  as  against  an  innocent  holder. 
Days  of  grace  on  notes. 

Cited  in  Re  Brown,  2  Story,  602,  Fed.  Cas.  No.  1,986,  as  showing  that  days  of 
grace  were  allowed  upon  notes  payable  at  a  future  time. 

t  AM.  DBC.  a  10,  WAIililS  Y.  WAIiLIS,  4  BfASS.  1S5. 
Recovery  of  money  paid  where  consideration  falls. 

Cited  in  Bishop  v.  Little,  6  Me.  362,  holding  covenants  for  title  necessary  as 
basis  for  recovery  of  consideration;  Rawson  v.  Porter,  9  Me.  119,  holding  that 
money  understandingly  paid,  cannot  be  recovered  back,  although  without  con- 
sideration unless  there  was  some  mistake,  fraud,  or  imposition. 

Distinguished  in  Watkins  v.  Otis,  2  Pick.  88,  holding  that  money  paid  undor 
duress  may  be  recovered. 
~  Right  of  action  on  deed  against  grantor. 

Cited  in  Baldwin  v.  Leroy,  Fed  Cas.  No.  800a,  holding  that  no  action  lies  in 
behalf  of  the  grantee  against  the  grantor  on  a  deed  of  real  estate  without  cove- 
nants. 
Conveyance  of  future  estates. 

Cited  in  Jackson  ex  dem.  Watson  v.  McKenny,  3  Wend.  233,  20  A.  D.  690,  hold- 
ing that  a  deed  of  bargain  and  sale  founded  on  a  pecuniary  consideration  to  take 
effect  in  future  is  effectual ;  Trafton  v.  Hawes,  102  Mass.  633,  3  A.  R.  494,  hold- 
ing that  a  deed  of  bargain  and  sale  is  invalid  to  create  a  future  interest  in  lands 
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of  tlie  grantor;  Denn  ex  dem.  Evans  y.  Gifford,  1  N.  J.  L.  197,  on  future  estates; 
Hawes  ▼.  Stebbins,  49  Cal.  369,  on  common  law  rule  that  an  estate  of  freehold 
cannot  be  granted  to  commence  in  future  without  the  creation  at  the  same  time  of 
a  particular  estate  which  vesta  in  immediate  possession  in  some  other  person; 
Thornton  v.  Mulquinne,  12  Iowa,  549,  79  A.  D.  548,  on  conveyances  of  interest 
in  real  {Hroperty  where  right  to  immediate  possession  is  not  transferred;  Perry 
V.  Croes,  132  Mass.  454,  holding  that  an  estate  may  be  conveyed  to  a  grantee, 
though  the  possession  and  full  enjoyment  may  not  take  effect  until  the  death  of 
the  grantor  or  a  life  or  lives  in  being. 

Cited  in  note  in  55  A.  D.  414,  on  invalidity  of  deed  of  freehold  to  commence 
tn  future. 

Distinguished  in  Sogers  v.  Eagle  Fire  Co.  9  Wend.  611,  holding  that  a  free- 
bold  in  future  may  be  created  by  a  bargain  and  sale  operating  under  the  statute 
of  uses;  Rogers  v.  Eagle  Fire  Co.  9  Wend.  611,  holding  that  case  decides  nothing 
more  than  that  by  common  law  conveyances,  a  freehold  estate  cannot  be  con- 
Teyed  in  future;  Wyman  v.  Brown,  50  Me.  139,  holding  that  the  court  did  not 
decide  that  a  freehold  to  commence  in  future  could  not  be  conveyed  by  a  deed  of 
bargain  and  sale;  Bell  v.  Scammon,  16  N.  H.  381,  41  A.  D.  706,  holding  that  a 
freehold  in  future  may  be  conveyed  by  a  deed  of  bargain  and  sale. 
Ftttnre  oonveyAiioea  oonstmed  as  oorenanta  to  stand  seised  to  «ses. 

Cited  in  Shed  v.  Shed,  3  N.  H.  482,  holding  that  deed  seeming  to  convey  a 
freehold  ta  future  may  operate  as  a  covenant  to  stand  seised;  Bicker  v.  Brown, 
183  Mass.  424,  67  N.  E.  353,  holding  that  where  the  grantor  is  to  have  a  life 
estate  the  deed  may  take  effect  as  a  covenant  to  stand  seised;  Jackson  ex  dem. 
Staats  V.  Staats,  11  Johns.  337,  6  A.  D.  376,  holding  a  deed  of  land  not  presently 
vested  was  good  as  a  covenant  to  stand  seised;  French  v.  French,  3  N.  H.  234, 
bolding  that  a  covenant  to  stand  seised  is  a  valid  conveyance. 

Cited  in  reference  notes  in  41  A.  D.  714,  as  to  when  covenant  to  stand  seised  is 
good  as  a  deed;  44  A.  D.  73,  on  -what  construed  as  covenant  to  stand  seised  to 
future  use. 

Consideratloii  for  oorenaiit  to  stand  seised  to  use. 

Cited  in  Brownell  v.  Bnggs,  173  Mass.  529,  54  N.  E.  251;  Russell  v.  Switier, 
63  Ga.  711;  French  v.  French,  3  N.  H.  234,— holding  that  if  a  consideration  of 
blood  appear  in  a  deed  it  is  sufficient  to  raise  a  covenant  to  stand  seised  to  uses, 
though  such  consideration  is  not  expressed;  GauH  v.  Hall,  26  Me.  561,  holding 
that  the  parses  to  the  deed  must  be  blood  relation,  that  a  conveyance  of  a 
future  estate  may  operate  as  a  covenant  to  stand  seised;  Roberts  v.  Roberts,  22 
Wend.  140,  holding  prospective  marriage  is  a  sufficient  consideration  for  such  a 
conveyance  to  intended  wife;  Caulk  v.  Fox,  13  Fla.  148,  holding  same  of  an  ante- 
nuptial settlement;  Wardwell  v.  Bassett,  8  R.  I.  302,  holding  that  an  instrument 
eonveying  a  fee  subject  to  a  life  interest  in  the  grantor  where  the  relationship  of 
the  parties  furnishes  a  sufficient  consideration  is  to  be  construed  as  a  covenant  to 
stand  seised;  Shed  v.  Shed,  3  N.  H.  432,  holding  same  as  to  a  conveyance  by  the 
lather  to  his  sons  with  a  reservation  of  a  use  of  the  land  to  himself  during  life; 
Brewer  v.  Hardy,  22  Pick.  376,  33  A.  D.  747,  holding  same  as  to  a  deed  from  a 
father  to  a  daughter  reserving  a  life  estate  in  himself  and  also  to  his  wife  ex- 
pressing no  other  consideration  than  a  pecuniary  one;  Parker  v.  Nichols,  7  Pick. 
Ill,  same  where  the  grantor,  grandfather  of  the  grantee,  made  deed  purporting  to 
eonvey  a  freehold  tn  future;  Barrett  v.  French,  1  Conn.  354,  6  A.  D.  241,  holding 
same  of  deed  by  mother  to  son  with  consent  of  father,  to  begin  after  death  of 
grantor;  Hayes  v.  Kershow,  1  Sandf.  Ch.  258,  holding  a  deed  to  A  and  B  to  hold 
to  the  use  of  A  during  her  life  and  after  her  death  to  the  use  of  her  two  children 
during  their  lives  and  the  survivor  of  them  with  remainder  to  the  grantor  and 
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his  heirs  and  assigns  is  a  good  coTenant  to  stand  seised  to  the  uses  of  the  chil- 
dren of  A;  Thompson  ▼.  Thompson,  17  Ohio  St.  649,  to  the  point  that  uses  have 
been  allowed  to  be  raised  upon  a  valuable  oonsideration. 

Cited  in  reference  notes  in  8  A.  D.  367,  on  consideration  to  support  conyeyance; 
38  A.  D.  749,  on  consideration  of  covenant  to  stand  seised  to  uses. 

Cited  in  note  in  3  A.  D.  211,  on  consanguinity  as  consideration  to  support 
conveyance  as  covenant  to  stand  seised. 
Operation  of  statate  of  naea  on  ooTenant  to  stand  selaed  to  nae. 

Cited  in  Ingram  v.  Porter,  4  M'Cord,  L.  198,  holding  that  where  the  grantor  con- 
veys an  interest  reserving  a  use,  the  statute  of  uses  converts  the  use  into  posses- 
sion and  grantor  holds  for  grantee;  Rollins  v.  Riley,  44  N.  H.  9,  holding  that  a 
covenant  to  stand  seised  to  uses  is  executed  by  the  statute  of  uses. 

Cited  in  note  in  16  L.R.A.(NJ3.)  1164,  on  statute  of  uses  in  the  United  States. 
Parol  evidence  to  show  true  oonsideration  of  deed. 

Cited  in  Clark  v.  Deshon,  12  Cush.  689;  Rockhill  v.  Spraggs,  9  Ind.  30,  68  A.  D. 
607, — ^holding  that  parol  evidence  is  admissible  to  prove  a  different  consideration 
from  that  expressed;  Cardinal  v.  Hadley,  168  Mass.  352,  35  A.  S.  R.  492,  33  N. 
B.  575,  holding  that  both  the  statement  of  consideration  in  a  deed  and  a  recital 
of  its  payment  may  be  varied  and  controlled  by  parol;  Tyler  v.  Carlton,  7  Me. 
175,  20  A.  D.  357;  Brown  v.  Lunt,  37  Me.  423, — it  is  competent  to  prove  addi- 
tional considerations  not  expressed  and  not  inconsistent  with  that  expressed; 
Goodell  V.  Pierce,  2  Hill,  659,  holding  that  except  to  impeach  the  deed  the  con- 
sideration may  be  inquired  into;  Goward  v.  Waters,  98  Mass.  596,  holding  that 
proof  of  facts  which  make  out  a  consideration  by  imfrfication  does  not  contradict, 
add  to,  or  vary  the  written  contract;  Scoby  v.  Blanchard,  8  N.  H.  170,  on  the 
admissibility  of  evidence  to  show  true  consideration  of  a  deed. 

Cited  in  note  in  20  L.RJL  109,  on  parol  evidence  as  to  considerati<m  for  deed 
to  establish  a  use. 
—  To  show  "good"  consideration. 

Cited  in  Eysaman  v.  Eysaman,  24  Hun,  430,  holding  parol  proof  of  tlie 
relationship  which  grantor  bears  to  grantee  admissible  to  show  a  blood  oon- 
sideration; Gale  V.  Cobum,  18  Pick.  397,  holding  that  it  is  compet^it  to  aver 
and  prove  a  good  consideration  though  no  allusion  is  made  to  such  considera- 
tion in  the  deed. 
Presumption  as  to  "good"  consideration. 

Cited  in  Hunt  v.  Johnson,  44  N.  Y.  27,  4  A.  R.  631;  Gale  v.  Cobum,  18  Pick. 
397, — holding  that  a  good  consideration  may  be  presumed  from  the  consanguin- 
ity between  the  grantor  and  his  grantee. 
Parol  evidence  to  vary  terms  of  written  contract. 

Cited  in  McGehee  v.  Rump,  37  Ala.  651,  admissibility  of  parol  evidence  to  vary 
or  alter  terms  of  a  written  contract. 
Constmction  to  effectuate  Instrument. 

Cited  in  Chamberlain  v.  Crane,  1  N.  H.  64,  holding  that  every  deed  should  be 
construed  if  it  be  legally  possible  so  as  to  effect  the  intent  of  the  parties;  Shed 
V.  Shed,  3  N.  H.  432,  holding  that  an  instrument  is  not  to  be  taken  as  a  will  and 
void  if  it  may  be  a  deed;  Marden  v.  Chase,  32  Me.  329,  holding  that  if  a  man 
have  two  ways  to  pass  lands  by  common  law  and  fail  to  pass  it  one  way  the  deed 
may  take  effect  by  the  other. 

Cited  in  note  in  14  B.  R.  0.  798,  800,  on  construction  of  deed  to  effectuate  in- 
tent of  parties. 
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S  AM.  DEC.  912,  COM.  ▼.  CliAP,  4  MASS.  162. 
jQsUftcalion  in  crimliuil  libel. 

Cited  as  a  leading  case  in  Com.  t.  Blanding,  3  Pick.  304,  15  A.  D.  214,  holding 
that  defendant  in  a  prosecution  for  a  libel  may  in  some  cases  acquit  himself  by 
showing  an  honorable  purpose  and  proving  the  truth  of  his  allegations. 

Cited  in  State  ▼.  Bumham,  9  N.  H.  34,  31  A.  D.  217,  holding  that  a  defendant 
may  show  that  the  charge  was  made  on  a  lawful  occasion  upon  probable  cause  and 
from  good  motives;  State  ▼.  Bumham,  9  N.  H.  34,  31  A.  D.  217,  holding  that 
unless  the  publication  was  privileged,  it  is  immaterial  whether  true  or  not; 
C<nn.  V.  Snelling,  16  Pick.  337,  on  relaxation  of  rule  that  truth  cannot  be  given 
in  evidence  in  defense  to  a  criminal  libel;  White  v.  Nicholls,  3  How.  266,  11  L. 
ed.  591,  on  proof  of  truth  of  privileged  communications  as  an  exception  to  the 
general  rule;  Com.  v.  Blanding,  3  Pick.  304,  15  A.  D.  214,  holding  a  publication  of 
criminal  misconduct  by  an  innkeeper  as  such  was  not  privileged  as  an  effort  to 
protect  the  public  and  truth  was  not  admissible. 

Cited  in  reference  notes  in  6  A.  D.  516,  on  justification  of  libel ;  31  A.  D.  780, 
oo  truth  as  justification  and  in  mitigation;  97  A.  D.  615,  on  truth  as  defense  to 
criminal  prosecution  for  libel;  77  A.  S.  R.  564,  on  belief  in  truth  of  charge  as 
justification  or  excuse  for  libelous  publication. 

Cited  in  notes  in  21  A.  D.  114,  on  truth  as  justification  and  in  mitigation; 
9  E.  B.  C.  193,  on  truth  of  statements  as  defense  to  action  for  libel  or  slander; 
91  A.  8.  R.  290,  on  truth  as  defense  for  criminal  libel  or  slander;  21  L.R.A. 
610»  on  truth  as  defense  for  criminal  prosecution  for  libel;  15  A.  S.  R.  340, 
368,  on  truth  as  mitigation  or  defense  to  ifewspaper  libel. 
PrWUeged  publications. 

Cited  in  Johnson  v.  Brown,  13  W.  Va.  71,  holding  that  matters  printed  in  the 
due  eourse  of  a  legal  proceeding  are  privileged  when  pertinent  to  the  suit; 
Barrows  v.  Bell,  7  Gray,  301,  66  A.  D.  479,  holding  that  a  just  and  proper  publi- 
eatioii  may  be  made  of  proceedings  of  municipal  and  other  public  corporations, 
to  far  as  can  be  done  consistently  with  private  rights;  State  v.  Balch,  31  Kan. 
466,  2  Pac.  609,  holding  that  a  person  may  in  good  faith  publish  what  he  honestly 
beUeres  to  be  true  when  such  is  done  only  for  the  purpose  of  enabling  voters  to 
ea«t  their  ballots  more  intelligently. 

C^ted  in  reference  notes  in  66  A.  D.  486,  on  what  are  privileged  communica- 
tions; 6  A.  S.  R.  331,  on  libel  for  falsehoods  against  public  officers;  76  A.  D.  282, 
as  to  when  publications  concerning  public  officers  are  libelous;  9  A.  D.  711,  on 
privileged  criticism  upon  men  in  public  life. 

Cited  in  note  in  13  L.R.A.  98,  on  allowance  of  fair  criticism  of  public  men; 
57  A.  R.  223,  226,  on  criticism  of  public  officer  as  privileged ;  58  A.  R.  687,  691 ; 
on  libel  of  public  officers  and  candidates  for  public  office. 
~  Publications  concerning  candidates  for  oflice. 

Cited  in  Sweeney  v.  Baker,  13  W.  Va.  158,  31  A.  R.  757;  Smith  v.  Burrus, 
106  Mo.  94,  27  A.  S.  R.  329,  13  L.R.A.  59,  16  S.  W.  881 ;  Express  Printing  Co. 
V.  Copeland,  64  Tex.  354;  Com.  v.  Snelling,  Thacher,  Crim.  Cas.  318, — holding 
that  a  candidate  for  public  office  is  considered  to  have  put  his  character  in  issue 
so  far  as  it  respects  his  fitness  and  qualifications  for  office;  People  v.  GlaBsm&n, 
12  Utah,  238,  42  Pac.  956,  holding  it  privileged  to  discuss  in  good  faith  the  char- 
acter, habits  and  qualifications  of  any  person  who  is  a  candidate  for  office;  Com. 
V.  Porter,  1  Gray,  476,  holding  that  such  discussions  may  be  made  through  the 
press,  though  they  might  otherwise  be  libelous ;  Greenwood  v.  Cobbe}',  26  Neb.  449, 
42  N.  W.  413,  holding  a  communication  is  made  against  an  officer  in  good  faith 
and  without  abuse  of  privilege  is  no  slander;  Wheaton  v.  Beecher,  66  Mich.  307, 
33  N.  W.  503,  holding  publication  of  truth  in  regard  to  a  candidate  noj  libelous. 
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otherwise  as  to  a  falsehood;  Smith  t.  Burrus,  106  Mo.  04,  27  A.  S.  R.  329,  13 
L.ILA.  69,  10  S.  W.  881,  holding  false  statements  defamatory  of  character  of  can- 
didate for  public  office  not  privileged  though  made  in  good  faith;  Jones  A  Co.  ▼. 
Townsend,  21  Fla.  431,  68  A.  R.  676,  holding  publication  of  a  falsehood  and 
calumny  against  public  officers  or  candidates  for  office  not  privileged;  Com.  v. 
Chapman,  13  Met.  08,  holding  a  publication  maliciously  and  with  intent  to  defame 
is  a  libel,  though  such  publication  be  as  to  a  public  officer;  Bronson  v.  Bruce, 
69  Mich.  467,  60  A.  R.  307,  26  N.  W.  671,  holding  a  publication  in  a  newspaper 
concerning  a  public  officer  or  a  candidate  which  falsely  imputes  to  him  a  crime  is 
actionable  per  se;  Sweeney  v.  Baker,  13  W.  Va.  168,  31  A.  R.  767,  holding  one  who 
publishes  false  statements  with  reference  to  the  moral  qualifications  of  a  candidate 
liable,  irrespective  of  motive  or  belief;  Hamilton  v.  Eno,  81  N.  Y.  116,  holding  one 
who  publishes  that  which  is  false  and  aspersive  concerning  a  public  officer  liable 
however  good  his  motives;  Jones  v.  Townsend,  21  Fla.  431,  68  A.  R.  676,  holding 
a  false  publication  that  a  candidate  is  under  indictment  not  privileged;  Upton 
V.  Hume,  24  Or.  420,  41  A.  S.  R.  863,  21  L.R.A.  493,  33  Pac  810,  holding  false 
imputation  of  crime  to  a  candidate  for  office  not  privileged. 

Cited  in  notes  in  86  A.  D.  88,  as  to  what  publications  libelous  to  candidates 
are  justifiable;  104  A.  S.  R.  135,  on  application  of  doctrine  of  privilege  to  state- 
ments concerning  candidates  for  political  or  official  positions. 
Libel  as  a  orlmiiuil  offense. 

Referred  to  as  leading  case  in  Com.  v.  Whitmarsh,  Thacher,  Crim.  Cas.  441, 
recognizing  the  criminality  of  libel. 

Cited  with  approval  in  Com.  v.  Buckingham,  Thacher,  Crim.  Cas.  29,  as  setting 
forth  why  a  libel  is  deemed  a  public  wrong. 

Cited  in  Com.  v.  Chapman,  13  Met  68,  holding  malicious  libel  a  common  law 
crime;   State  v.  Bumham,  9  N.  H.  34,  31  A.  D.  217,  on  the  conunon  law  of 
libels  as  in  force  in  Massachusetts. 
What  oonsUtutes  libel. 

Cited  with  special  approval  in  Clark  v.  Binney,  2  Pick.  113,  defining  a  libel  as 
malicious  publication  in  printing  or  writing,  or  by  signs  or  pictures  tending 
either  to  blacken  the  memory  of  one  dead,  or  the  reputation  ol  one  alive  and 
expose  him  to  public  hatred,  contempt  or  ridicule. 

Cited  in  Johnson  v.  Stebbins,  6  Ind.  364;  Nelson  v.  Musgrove,  10  Mo.  648; 
McGinniss  v.  O.  Knapp  k  Co.  109  Mo.  131,  18  8.  W.  1134;  Legg  v.  Dunleavy^ 
80  Mo.  668,  60  A.  R.  612;  Cole  v.  Neustadter,  22  Or.  191,  29  Pac  660;  Johnson 
V.  Brown,  13  W.  Va.  71,— Hlefining  libel  as  in  the  cited  case;  Keonle  v.  Sass, 
12  Mo.  499,  holding  any  written  slander,  though  merely  tending  to  render  the 
party  subject  to  disgrace,  ridicule  or  contempt,  actionable;  Goldberger  v.  Phila- 
delphia Grocer  Pub.  Co.  42  Fed.  42,  holding  a  statement  that  one  was  not  actiuited 
by  patriotism,  or  love  of  his  guild  in  soliciting  subscriptions  for  an  exhibition, 
but  with  a  desire  to  earn  a  salary  of  $2.60  per  day,  not  libelous  per  ee;  Watson 
V.  Trask,  6  Ohio,  631,  27  A.  D.  271,  holding  it  libel  -to  charge  a  man  with  in- 
fringing a  patent;  MacDonald  v.  Sun  Printing  &  Pub.  Asso.  Ill  App.  Div.  466, 
98  N.  Y.  Supp.  116,  holding  a  publication  charging  a  student  and  writer  as  a 
humbug  and  pseudo  scientist  is  libelous  per  ee;  Rice  v.  Simmons,  2  Harr.  (Del.) 
417,  31  A.  D.  766,  holding  mere  abuse  without  point  or  specific  imputation  not 
actionable;  Cramer  v.  Noonan,  4  Wis.  231,  holding  a  publication  stating  of  a  per- 
son that  ''he  is  as  versatile  in  circumventing  the  law,"  as  a  named  notorious  forger, 
libelous;  Com.  v.  Batchelder,  Thacher,  Crim.  Cas.  191,  charging  the  jury  that  a 
publication  charging  habitual  use  of  profane  language  is  libelous. 

Cited  in  reference  note  in  6  A.  S.  R.  331,  on  words  actionable  per  as. 

Cited  in  note  in  13  L.RJI.  419,  on  what  constitutes  libel. 
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ttpti^e  candidate  for  re-election. 

om.  T.  Wardwell,  136  Mass.  164,  holding  that  not  every  person 
to  be  considered  a  candidate  for  re-election,  though  he  may  not 
ich  candidacy. 

,  CliAP  ▼.  DRAPER,  4  AIASS.  266. 
^atlona  of  trees  and  natural  products. 

1  V.  Lewis,  133  Mass.  264,  holding  that  right  to  standing  timber 
r  conveyed  as  any  other  interest  in  land;  White  v.  Foster,  102 

that  growing  timber  constitutes  a  part  of  the  realty  and  inheri- 
e  separated  from   the  rest  by   express   reservation   or   grant; 

106  Ga.  344,  32  S.  £.  94,  holding  that  a  conveyance  of  growing 
lit  to  enjoy  the  same  "now  and  at  any  and  all  times  hereafter'* 
he  trees  and  an  interest  in  the  soil  sufficient  for  their  growth; 
,  10  Gray,  48,  holding  reservation  of  wood  and  trees  forever 
is  in  effect  a  right  to  the  soil  itself  for  the  growth  and  nour- 
Phillip  V.  De  Groat,  2  Lans.  192,  holding  that  a  reservation  of  the 
ght  thereto,  reserves  the  right  to  enter  and  cut  timber  and  to 

in  respect  to  such  timber;  Guion  v.  Murray,  26  N.  C.  (4  Ired. 
that  a  devise  may  be  made  of  all  'Vood  of  every  description** 

0  as  to  separate  such  interest  from  the  other  property;  Reed 
Vfet.  156,  holding  that  estate  of  inheritance  may  exist  in  trees 
the  soil  is  in  another;  Perkins  v.  Stockwell,  131  Mass.  529, 
lervation  of  a  portion  of  the  timber,  with  right  only  to  have  it 
te  period,  does  not  constitute  an  estate  of  inheritance;  Delaney 

546,  97  A.  D.  52,  on  right  of  owner  of  trees  to  maintain  tres- 
m  fregit  against  one  cutting  down  the  trees, 
tee  note  in  123  A.  S.  R.  806,  on  estate  passing  by  grant  to  one, 
^s,  of  all  trees  and  timber  standing  on  land. 

in  17  A.  R.  596,  on  sale  of  growing  trees  and  crops  within 
;  55  L.R.A.  615,  on  nature  of  estate  of  purchaser  of  standing 
..(N.S.)   279,  as  to  whether  purchase  of  standing  timber  to  be 

specified  period  is  a  purchase  of  realty  or  of  personalty, 
a  Parsons  v.  Smith,  5  Allen,  578,  holding  conveyance  of  the  sea 
it  land  on  a  certain  beach  during  a  year  designated  conveys  only 

and  remove  manure;  McRae  v.  Stillwell,  111  Ga.  65,  55  L.R.A. 
I,  holding  conveyance  of  "all  the  pine  timber  suitable  for  saw- 
i  described  land  gave  only  a  reasonable  time  to  cut  and  remove 

1  in  same  soli. 

ell  V.  Fulton,  31  Pa.  475,  72  A.  D.  760,  holding  that  minerals 
oe  of  land  may  be  conveyed  by  deed  distinct  from  the  surface. 
»  Interest  in  land. 
I  V.  Runnels,  2  N.  H.  255,  9  A.  D.  55,  holding  that  grant  of  a 

stream  of  water  between  two  termini  is  of  an  interest  in  land; 
hart,  4  B.  Mon.  580,  41  A.  D.  244,  holding  that  grantee  of  the 
dam  acquires  the  right  to  so  much  of  the  land  as  is  necessary 
h.  a  possessory  right  as  against  trespassers;  Mills  v.  Peirce,  2 

that  conveyance  of  a  "store"  building  permanently  annexed  to 
i  interest  in  land;  Donworth  v.  Sa^vypr,  94  Me.  242,  47  Atl.  521, 
sea  until  severed  are  part  of  the  soil;  Cincinnati  College  v. 
>  St.  276,  holding  interest  and  estate  of  lessee  taxable  in  his  name 
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if  so  intendod  where  estate  for  years  in  second  story  of  building  is  granted  by 

owner  of  fee  who  gives  perpetual  covenant  to  rebuild. 

Estate  required  to  maintain  trespass  qnare  clansum  freg^it. 

Cited  in  Dorsey  v.  Eagle,  7  Gill  A  J.  321,  holding  that  a  temporary  interest 
must  be  an  entire  or  exclusive  interest  and  possession  in  order  to  sustain  tres- 
pass; Stultz  V.  Dickey,  5  Binn.  285,  6  A.  D.  411,  holding  that  tenant  for  term 
certain  may  maintain  trespass  against  one  who  cuts  and  carries  away  his  cn^; 
Mununa  v.  Harrisburg,  P.  Mt.  J.  A  L.  R.  Co.  1  Pearson  (Pa.)  65,  on  right  of 
tenant  for  years  to  maintain  trespass  after  he  has  quit  the  premises  for  injury  to 
growing  crops;  Morgan  v.  Hudnell,  52  Ohio  St.  552,  49  A.  S.  R.  741,  27  L.RJ^. 
862,  40  N.  E.  716,  holding  that  tenant  in  possession  may  maintain  trespass  against 
the  owner  in  fee;  Inglis  v.  Freeman,  137  Ala.  298,  34  So.  394,  holding  that  one 
who  has  purchased  standing  timber  with  the  right  of  removal  can  maintain  an 
action  at  law  to  protect  his  interest;  Norton  t.  Craig,  68  Me.  275,  holding  that 
general  possession  of  land  is  in  the  grantee  of  lands  before  entry;  Boults  v. 
Mitchell,  15  Pa.  371,  holding  that  the  owner  of  the  land  cannot  maintain  trespass 
against  one  who  has  the  right  of  entry  for  cutting  trees. 

Construction  of  slmnltaneonsly  executed  Instmments  between  same  par- 
ties. 

Cited  in  Wildman  v.  Taylor,  4  Ben.  42,  Fed.  Cas.  No.  17.654;  Porter  v.  Sullivan, 
7  Gray,  441, — holding  that  two  deeds  made  at  the  same  date  between  the  same 
parties  and  relating  to  the  same  subject  are  to  be  construed  as  one  transaction; 
McCreary  v.  Gewinner,  103  Ga.  628,  29  S.  E.  960;  Johnson  v.  Moore,  28  Midi.  3; 
Cloyes  V.  Sweetser,  4  Cush.  403, — holding  that  other  instruments  executed  be- 
tween the  same  parties  at  the  same  time  and  respecting  the  same  subject-matter 
may  be  considered  in  aid  of  the  construction  of  any  particular  instrument;  Sise  ▼. 
Rockingham  County,  62  N.  H.  441,  holding  that  an  expressed  meaning  given  to 
the  first  item  of  an  instrument  is  to  be  taken  as  tiie  intended  meaning  given  to 
the  second  item  of  the  same  paper. 

Cited  in  reference  note  in  34  A.  D.  685,  on  construing  together  different  instru- 
ments executed  at  the  same  time. 

Cited  in  notes  in  23  A.  D.  364;  24  A.  D.  222;  13  A.  8.  R.  351^— on  construing 
together  instruments  executed  at  same  time  between  same  persons  relating  to 
same  subject-matter. 
Construction  of  deeds. 

Cited  in  Stevens  v.  Dewing,  2  Vt.  411,  holding  that  a  deed  is  eons^ned  most 
strongly  against  the  grantor. 
Meaning  of  phrase  "now  standing  and  growing.** 

Cited  in  Ford  v.  Sutherlin,  2  Mont.  440,  holding  that  the  expression  '^now  grow- 
ing and  standing"  describes  the  condition  of  trees  and  plants  as  they  are  nourished 
and  supported  by  the  earth. 

t  AM.  DEC.   917,  STETTSON  t.  MASSACHUSETTS  MUT.  F.  INS.  GO.   4 

MASS.  SSO. 
Alienation  by  insured  as  avoiding  Insnrnnoe. 

Cited  in  Howard  v.  Albany  Ins.  Co.  8  Denio,  301 ;  Clinton  v.  Norfolk  Mut  F. 
Ins.  Co.  176  Mass.  486,  70  A.  S.  R.  325,  50  L.RJV.  833,  57  N.  E.  998,— holding  that 
policy  is  valid  as  to  the  part  retained;  Hobbs  v.  Monphis  Ins.  Co.  1  Sneed,  444, 
holding  that  if  part  of  the  subject  insured  be  assigned,  there  can  be  no  recovery 
for  that  but  only  for  the  residue;  Union  Ins.  Co.  v.  Harwich,  36  Neb.  223,  64  N. 
W.  510,  holding  that  a  mortgage  of  chattels  where  there  is  no  change  of  posses- 
sion, will  not  avoid  insurance;  Phoenix  Ins.  Co.  v.  Lawrence,  4  Met.  (Ky.)   9,  81 
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A.  D.  521,  holding  that  clause  prohibiting  transfer  by  the  insured  by  sale  or 
otherwise  is  not  avoided  by  a  couTeyanoe  in  trust  for  creditors,  the  insured  re- 
taining actual  possession;  Hammel  ▼.  Queen's  Ins.  Co.  54  Wis.  72,  41  A.  R.  1,  11 
N.  W.  349,  holding  that  conditions  prohibiting  a  sale,  transfer  or  conveyance 
of  the  insured  property  is  to  be  construed  as  limited  to  a  voluntary  transfer. 

Cited  in  notes  in  4  L.RJ^.  538,  on  strict  constructicm  of  clauses  in  insurance 
policies,  which  operate  by  way  of  forfeiture;  53  A.  D.  52,  as  to  when  alienation  of 
property  avoids  policy;  28  A.  D.  157,  on  mortgage  of  property  insured  as 
alienation  defeating  claim  for  insurance. 

Distinguished  in  Home  Mut  F.  Ins.  Co.  v.  Hauslein,  60  111.  521;  Savage  v. 
Long  Island  Ins.  Co.  52  N.  Y.  502,  11  A.  R.  741 ;  Bates  v.  Commercial,  etc.  Ins. 
Co.  2  Cin.  Sup.  Ct.  Rep.  195, — ^holding  same  of  sale  of  the  property  retaining  a 
lien  for  a  part  of  the  purchase  price  offends  a  provision  against  a  transfer  or 
change  of  interest  in  the  property. 
Alienation  by  insured  as  affecting  Inanrable  Interest. 

Cited  in  Morrison  v.  Tennessee  M.  ft  F.  Ins.  Co.  18  Mo.  262,  59  A.  D.  299,  hold- 
ing that  transfer  of  will  only  prevent  a  recovery  on  the  policy  by  the  assignor  so 
fsr  as  it  deprives  him  of  his  insurable  interest;  Hitchcodc  v.  North  Western  Ins. 
Co.  26  N.  Y.  68,  holding  that  change  of  the  title  which  does  not  deprive  the 
assured  of  insurable  interest  does  not  avoid  the  policy;  Bell  v.  Western  M.  ft  F. 
Ins.  Co.  5  Rob.  (La.)  423,  39  A.  D.  542;  Franklin  F.  Ins.  Co.  v.  Findlay,  6  Whart. 
483,  37  A.  D.  430, — holding  that  the  assured  need  not  have  at  the  time  of  the 
loes,  the  same  interest  in  the  property  insured  that  he  had  at  the  time  of  insuring; 
Aetna  Ins.  Co.  v.  Jackson,  16  B.  Mon.  242,  holding  that  any  interest  remaining 
in  a  vendor  remains  protected  by  an  existing  policy;  Norcross  v.  Insurance  Cos. 
17  Pa.  429,  55  A.  D.  571;  Hill  v.  Cumberhind  Valley  Mut.  Protection  Co.  59  Pa. 
474, — holding  that  one  who  retains  property  as  security  for  unpaid  purchase 
money  retains  an  insurable  interest;  Bell  v.  Western  M.  ft  F.  Ins.  Co.  5  Rob. 
(La.)  423,  89  A.  D.  542,  holding  that  where  the  insurer  retains  a  mortgage  on 
property  he  may  recover  on  the  policy;  Wheeling  F.  ft  M.  Ins.  Co.  v.  Morrison,  11 
Leigb,  352,  36  A.  D.  385,  holding  same  of  executory  contract  of  sale  which  if 
carried  into  effect  would  have  left  the  insured  a  mortgagee;  Hitchcock  v.  North 
Western  Ins.  Co.  26  N.  Y.  68,  holding  same  of  conveyance  accompanied  by  a 
reeonveyance  by  way  of  mortgage;  French  v.  Rogers,  16  N.  H.  177,  holding  mort- 
gagor has  an  insurable  interest  whether  the  mortgage  is  made  before  or  after  the 
policy;  Uttemore  v.  Vermont  Mut.  F.  Ins.  Go.  20  Vt.  546,  holding  that  all 
legal  instruments  affecting  title  are  to  be  taken  together  in  determining  the  in- 
terest retained  by  the  insured  in  the  premises. 

Cited  in  note  in  59  A.  D.  805,  on  recovery  by  insurer  retaining  interest  after 
alienation  of  property. 
Insurable  Interest  at  time  of  loss. 

Cited  in  French  v.  Rogers,  16  N.  H.  177;  Haneox  t.  Bishing  Ins.  Co.  3  Sumn. 
132,  Fed.  Gas.  No.  6,013,  holding  that  insured  must  have  an  interest  in  the 
property  at  the  time  of  the  loss;  Stetson  v.  Insurance  Co.  4  Phila.  8,  17  Phila. 
Leg.  Int.  20,  holding  policy  made  in  the  name  of  whom  it  might  concern  protects 
one  who  had  an  interest  at  time  of  insurance  and  which  continues  to  time  of 


Cited  in  note  in  52  L.ILA.  338,  340,  on  necessity  of  insurable  interest  at  time  of 
loss. 
Avoidance  of  policy  by  Increase  of  risk. 

Cited  in  St  Louis  Ins.  Co.  v.  Glasgow,  8  Mo.  713,  41  A.  D.  661,  holding  that 
wb^re  risk  is  increased  by  act  of  insured  underwriters  may  claim  an  exemption; 
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Ritter  v.  Sun  Mut.  Ins.  Co.  40  Mo.  40,  holding  that  whether  contiguous  building 
subsequently  erected  increases  the  risk,  is  for  the  jury;  Gates  v.  Madison  County 
Mut.  Ins.  Co.  5  N.  Y.  469,  55  A.  D.  360,  holding  policy  not  affected  by  erection  oi 
bam  adjacent,  where  no  injury  results. 

Cited  in  note  in  58  A.  D.  674,  on  effect  on  marine  insurance  policy  of  necessary 
deviation. 

»  Effect  of  change  of  building  insured. 

Cited  in  Jolly  v.  Baltimore  Equitable  Soc.  1  Harr.  &  G.  296,  18  A.  D.  288,  hold- 
ing that  in  the  absence  of  condition  in  the  policy,  it  is  not  avoided  by  repairs 
made  in  the  usual  manner,  necessary  to  render  the  house  tenantable;  Allen 
V.  Mutual  F.  Ins.  Co.  2  Md.  Ill,  holding  that  alterations  to  be  a  defense  must  ma- 
terially increase  the  risk;  Elstner  v.  Cincinnati  Equitable  Ins.  Co.  1  Disney  (Ohio) 
412,  holding  that  any  change  voluntarily  made  to  the  property  insured,  during 
the  continuance  of  the  risk,  not  of  a  temporary  or  accidental  character  invali- 
dates the  contract;  Girard  F.  A  N.  Ins.  Co.  v.  Stephenson,  37  Pa.  293,  78  A.  D.  423, 
to  the  point  that  in  fire  insurance  a  substantial  alteration  is  one  which  increases 
the  risk;  Townsend  v.  Northwestern  Ins.  Co.  18  N.  Y.  168,  holding  that  the  risk 
incident  to  the  making  of  necessary  repairs  is  assumed  by  the  insurer. 

Cited  in  reference  notes  in  55  A.  D.  369,  on  alteration  of  insured  premises;  IS 
A.  D.  295,  on  effect  of  making  repairs  on  insured  property;  41  A.  D.  497,  on  altera- 
tions or  repairs  in  insured  property  as  affecting  risk. 

Cited  in  note  in  66  A.  S.  R.  700,  on  increase  of  hazard  avoiding  policy,  by 
addition  to  or  alteration  of  premises. 
—  As  jury  question. 

Cited  in  Schenck  v.  Mercer  County  Mut.  F.  Ins.  Co.  24  N.  J.  L.  447;  Herkimer 
County  Bank  v.  Devereux,  5  Hill,  9, — holding  that  it  was  for  the  jury  whether 
making  repairs  increased  the  risk. 
Avoidance  of  policy  for  material  misrepresentation. 

Cited  in  Clark  v.  Manufacturers'  Ins.  Co.  8  How.  235,  12  L.  ed.  1061 ;  Marshall 
V.  Columbian  Mut.  F.  Ins.  Co.  27  N.  H.  157,— holding  that  whatever  is  material  to 
the  risk  should  be  correctly  set  forth  in  the  application  otherwise  the  policy  will  be 
void ;  Allen  v.  Lafayette  Ins.  Co.  34  La.  Ann.  763,  holding  that  an  immaterial  omis- 
sion or  mistake  will  not  avoid  the  insurance;  Miller  v.  Western  Farmers'  Mut.  Ins. 
Co.  1  Handy  (Ohio)  208,  holding  suppression  or  misrepresentation  of  material  fact 
though  from  ignorance,  mistake  or  negligence  invalidates  the  policy;  Fowler  y. 
Aetna  F.  Ins.  Co.  6  Cow.  673,  holding  that  mistake  or  omission  in  the  descrip- 
tion of  the  property  insured  whether  wilful  or  accid^ital,  if  material  to  risk,  will 
avoid  the  contract;  Richards  v.  Protection  Ins.  Co.  30  Me.  273,  holdiqg  that  the 
violation  of  a  warranty  by  the  insured  will  defeat  the  policy. 
What  oonstitntes  an  insurable  interest. 

Cited  in  White  v.  Hudson  River  Ins.  Co.  7  How.  Pr.  341,  holding  creditor  for 
whose  benefit  certain  property  is  assigned  to  a  trustee,  has  an  insurable  interest. 
Burden  of  proof  of  insurable  interest. 

Cited  in  Sawyer  v.  Dodge  County  Mut.  Ins.  Co.  37  Wis.  503;  Illinois  Mut.  F. 
Ins.  Co.  V.  Marseilles  Mfg.  Co.  6  III.  236, — ^holding  that  the  plaintiff  must  prove 
that  he  had  an  insurable  interest. 

S  AM.  DEC.  222,  HAMILTON  ▼.  CUTTS,  4  MASS.  S49. 
What  amounts  to  a  breach  of  covenant  of  warranty. 

Cited  in  Roebuck  ▼.  Dupuy,  2  Ala.  536 ;  Mitchell  v.  Warner,  6  Conn.  497, — ^hold- 
ing that  an  ouster  or  dispossession  is  necessary;  Fowler  v.  Poling,  6  Barb.  165, 
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ion  is  synonymous  with  ouster;  Blydenburgh  v.  Cotheal,  1  Duer, 
',  actual  and  lawful  dispossession  must  be  shown;  Sprague  v. 
586,  holding  that  an  ouster  or  expulsion  is  equivalent  to  an 
process;  Green  v.  Irving,  64  Miss.  450,  28  A.  R.  300;  Fowler  v. 
65;  Morse  v.  Goddard,  13  Met.  177,  46  A.  D.  728,— holding  an 
udgment  not  necessary;  Haffey  v.  Birchett,  11  Leigh,  85,  holding 
ite  title  and  warranty  broken  by  sale  after  grantor's  death  under 
it. 

ice  notes  in  27  A.  D.  553,  on  covenants  nmning  with  the  land; 
1  covenants  of  warranty;  26  A.  D.  322,  on  personal  nature  of 
anty;  10  A.  D.  588,  on  breach  of  covenant;  10  A.  D.  740,  on 
ion  to  constitute  breach  of  covenant  of  warranty;  17  A.  D.  788, 
requisite  to  action  for  breach  of  covenant  of  warranty;  49  A.  D. 
itutes  an  eviction;  49  A.  D.  447,  on  what  constitutes  an  eviction 
ant  of  warranty. 

in  14  A.  D.  53,  on  breach  of  covenant  of  warranty;  17  L.R.A. 
lecessity  of  eviction  to  maintenance  of  action  for  breach  of  oov- 
y  of  title;  120  A.  S.  R.  856,  on  necessity  for  eviction  by  l^^al 
of  covenant  of  warranty;  6  L.R.A.  107,  on  what  amounts  to  an 
!ovenant;  38  A.  S.  R.  484,  as  to  when  acts  of  third  parties  will 
in  abandcming  leased  premises. 
or  dlstnrtiaiice  by  paramount  owner. 

\  V.  Hiarshea,  Mart,  k  Y.  47,  17  A.  D.  782;  Whitney  v.  Dinsmore, 
ding  that  such  disturbance  in  possession  under  paramount  title 
alent  to  an  actual  eviction  or  ouster  is  a  breach ;  Beebe  v.  Swart- 
olding  disturbance  under  lawful  title  essential ;  Loomis  v.  Bedel, 
ing  entry  under  paramount  title  a  breach ;  Mason  v.  Kellogg,  38 
ig  that  a  judgment  for  value  in  an  action  of  ejectment  is  a 
King  T.  Kilbride,  58  Conn.  109,  19  Atl.  519,  same  of  judgment 
^hite  V.  Whitney,  3  Met.  81,  holding  entry  of  a  mortgagee  for 
md  for  purpose  of  foreclosure  is  an  ouster;  Rex  v.  Creel,  22  W. 
h  V.  Meek,  Mart,  k  Y.  58, — holding  possession  by  a  paramount 
of  purchase  is  a  sufficient  eviction ;  McConaughey  v.  Burnett,  50 
.  E.  540,  holding  that  right  action  accrues  on  covenant  of  war- 
of  conveyance  the  land  is  in  possession  of  third  party  holding 
title;  Leary  v.  Durham,  4  Ga.  593,  holding  that  an  action  for 
^y  may  be  maintained  by  showing  that  dower  had  been  assigned 
rantor's  widow,  notwithstanding  record  did  not  show  a  writ  of 
sn  issued ;  Allis  v.  Nininger,  25  Minn.  525,  on  early  doctrine  that 
t  of  possession  was  necessary;  Tibbets  v.  Ayer,  Hill  A  D.  Supp. 
ity  of  an  eviction  by  process  of  law. 
Idlng  to  paramount  claim. 

leading  case  in  Brandt  v.  Foster,  5  Iowa,  287;  Hauck  v.  Single, 
,  31  Phila.  Leg.  Int.  117;  Funk  v.  Creswell,  5  Iowa,  62,— as  first 
ale  as  to  voluntary  dispossession  or  ouster  in  pais, 
ial  approval  in  Stone  v.  Hooker,  9  Cow.  154,  holding  that  a  war- 
itarily  yield  possession  without  suit  and  recover  against  the 
ving  that  title  to  which  he  yielded  was  in  fact  paramount. 
V.  Shaw,  38  Me.  267  J  Sweetman  v.  Prince,  26  N.  Y.  224;  Orr  v. 
J78;  Church  in  Brattle  Square  v.  Bullard,  2  Met.  363, — ^holding 
lay  voluntarily  yield  possession  and  recover  on  the  warranty  by 
title  to  which  he  yielded  was  paramount  and  could  not  be  re- 
Hastings,  39  Cal.  360,  2  A.  R.  456;  Ogden  v.  Ball,  40  Minn.  94. 
.  Vol.  I.— 20. 
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41  N.  W.  453;  Harr  ▼.  Shaffer,  52  W.  Va.  207,  43  S.  £.  89;  Haudc  y.  Single,  10 
Phila.  561,  31  Phila.  Leg.  Int.  117;  Callis  v.  CogbUl,  9  Lea,  137,— holding  lliat  the 
covenantee  may  voluntarily  yield  the  possession  to  him  who  holds  a  better  title 
and  claim  for  breach  of  the  covenant  of  warranty;  King  v.  Bird,  148  Mass.  572, 
20  N.  E.  196,  holding  that  one  threatened  with  eviction  by  paramount  title  may 
yield  voluntarily;  George  v.  Putney,  4  Gush,  351,  50  A,  D.  788,  holding  grantee  not 
obliged  to  defend  against  a  title  which  he  is  satisfied  will  ultimately  prevail; 
Kellog  V.  Piatt,  33  N.  J.  L.  328;  Kirkpatrick  v.  Miller,  50  Miss.  521,— holding 
that  vendee  sued  in  ejectment  or  on  d^nand  of  premises  may  surrender  the 
land  and  resort  to  his  covenant;  Dupuy  v.  Koebuck,  7  Ala.  484,  holding  that  one 
compelled  to  purchase  in  another  title,  may  reimburse  himself  by  suing  for  a 
breach  of  warranty;  Metheny  v.  Mason,  73  Mo.  677,  39  A.  R.  541,  on  same  point. 
Cited  in  reference  note  in  64  A.  D.  315,  on  recovery  or  warranty  after  poeaes- 
sion  yielded  to  one  having  paramount  title. 

—  Allegation  of  cTictlon  in  action  on  covenant. 

Cited  in  Patt<Mi  v.  McFarlane,  3  Penr.  &  W.  419,  holding  that  an  eviction  from 
the  land  conveyed  must  be  alleged;  Qriffin  v.  Reynolds,  17  Ala.  198,  holding  it  nec- 
essary to  allege  that  the  party  was  evicted  or  that  he  yielded  possession  to  a 
paramount  title. 

—  Burden  of  proof  of  validity  of  evidor's  title. 

Cited  in  Beebe  v.  Swartwout,  8  111.  162;  Watson  v.  Holly,  57  Ala.  335;  Daven- 
port V.  Bartlett,  9  Ala.  179;  Burrus  v.  Wilkinson,  31  Miss.  537;  Witty  v.  Hi^h- 
tower,  12  Smedes  A  M.  478, — holding  that  covenantee  who  voluntarily  yielded  pos- 
session has  the  burden  of  proof;  Moffat  v.  Strong,  9  Bosw.  57,  holding  that  one 
yields  to  a  dispossession  at  the  peril  of  showing  that  the  title  to  which  he  yielded 
was  paramount;  Sisk  v.  Woodruff,  15  111.  15,  holding  that  in  an  action  on  a  cov- 
enant of  warranty,  if  no  notice  was  given  of  the  pend^icy  of  action  to  eject  the 
grantee,  the  burden  of  proof  is  on  the  party  suing. 

Cited  in  reference  note  in  6  A.  D.  645,  on  necessity  for  showing  eviction  by 
paramount  title  in  action  for  breach  of  covenant  of  warranty. 
Condnsiveneas  of  judgments  as  evidence  of  eviction. 

Cited  in  Hardy  v.  Nelson,  27  Me.  525;  McNamee  v.  Moreland,  26  Iowa,  M; 
McKesson  v.  Mendenhall,  64  N.  C.  502, — holding  that  notice  to  warrantor  and  an 
opportunity  to  defend  is  sufficient  to  bind  him  by  outcome  of  suit  against 
rantee;  Middleton  v.  Thompson,  1  Speers,  L.  67  (dissenting  opinion),  on  the 
point;  Kip  v.  Brigham,  6  Johns.  158,  holding  that  evidence  of  a  good  title  conveyed 
is  inadmissible  where  warrantee  has  been  ejected  in  a  suit  of  which  warrantor  had 
notice;  Chapman  v.  Holmes,  10  N.  J.  L.  20;  holding  that  an  eviction  under  a  para- 
mount title  by  a  judgment  at  law  unless  obtained  by  fraud  is  plenary  evidence, 
though  no  notice  was  given. 

Cited  in  note  in  83  A.  D.  388,  on  conclusiveness  of  judgment  sgainst  warrantee 
of  land  on  warrantor. 

—  Parol  evidence  to  sbow  ouster. 

Cited  in  Merritt  v.  Morse,  108  Mass.  270,  holding  it  competent  to  show  by  parol 
that  warrantor  submitted  to  a  default  because  he  could  not  defend  himself  against 
the  superior  title  of  his  adversary. 
Judgments  as  evidence  in  action  over. 

Cited  in  Carpenter  v.  Pier,  30  Vt.  81,  73  A.  D.  288,  holding  that  the  doctrine  of 
conclusiveness  of  a  judgment  as  evidence  after  notice  of  first  suit  extends  to  all 
cases  where  a  party  has  a  right  of  recovery  over  against  another  and  notifies  sn^ 
party  to  appear  and  defend;  Salle  v.  Light,  4  Ala.  700,  39  A.  D.  317;  Thrasher  ▼. 
Haines,  2  N.  H.  443, — holding  third  person  answerable  to  defendant  for  what  may 
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be  JQstlj  recovered  against  him,  bound  if,  after  due  notice  of  such  suit  given,  a 
jiulgment  is  without  fraud  recovered  against  defendant;  Burrill  v.  West,  2  N.  H. 
190,  holding  notice  of  suit  and  opportunity  to  be  heard  indispensable  to  make  the 
judgment  evidence;  Brown  v.  Chaney,  1  Ga.  410,  applying  same  to  indorser;  The 
Governor  v.  Shelby,  2  Blackf.  26,  holding  judgment  against  sheriff  inadmissible  in 
in  action  against  the  surety  on  the  bond  where  no  notice  was  given;  Thurston  v. 
Spratt,  52  Me.  202,  holding  judgment  against  a  vendee  of  personal  property  con- 
elusive  against  a  vendor  who  received  notice;  Middlekauff  v.  Smith,  1  Md.  329, 
holding  judgment  against  an  employer  for  an  injury  occasioned  by  the  em- 
ployee, is  evidence  in  the  subsequent  action  by  the  employer  against  the  em- 
ployee; Swansey  v.  Chace,  16  Gray,  303,  holding  a  town  which  has  voluntarily 
paid  damages  for  an  injury  occasioned  by  an  obstruction  in  the  highway,  may 
recover  the  same  of  a  person  who  placed  the  obstruction  there  if  the  amount  paid 
wai  reasonable  and  the  town  gave  him  notice  before  payment;  Boston  v.  Worth- 
ington,  10  Gray,  496,  71  A.  D.  678,  holding  judgment  against  city  for  an  in- 
jury occasioned  by  a  defective  highway  is  after  notice  conclusive  evidence  in  an 
action  by  the  city  against  the  tenant,  of  the  defect,  injury  and  due  care  of  the  par- 
ty injured  and  the  amount  of  injury;  Pickett  v.  Ford,  4  How.  (Miss.)  246,  holding 
judgment  against  the  vendee  of  slaves  under  an  outstanding  title  is  conclusive 
u  to  fact  of  recovery  and  the  quantum  of  damages;  Weckerly  v.  German  Lutheran 
Congregation,  3  Bawle,  172,  holding  record  of  a  suit  brought  against  a  duly  ap- 
pointed judge  of  a  corporation  election  for  refusing  to  allow  a  corporator  the  right 
to  vote  conclusive  evidence  that  the  vote  was  fraudulently  and  maliciously  re- 
jected. 

Aocmal  of  action  for  indemnity. 

Cited  in  Lathrop  v.  Atwood,  21  Conn.  117,  holding  that  no  action  lies  in  a 
contract  of  indemnity  until  some  actual  damage  capable  of  appreciati<m  and 
tttimate  has  been  sustained. 
Burden  of  proof  in  action  for  indemnity. 

Cited  in  Castieton  v.  Miner,  8  Vt.  209,  holding  that  party  paying  claim  before 
judgment  and  without  giving  notice  to  warrantors  to  defend  must  show  claim  was 
just  and  legal. 
Burden  of  proof  generally. 

Cited  in  White  v.  Camp,  1  Fla.  94  (diasenting  opinion),  on  the  proof  of  an 
inoe  by  the  party  raising  it. 
I^efenaes  available  to  person  secondarily  liable. 

(Sted  in  Reed  v.  Darlington,  19  Iowa,  349,  holding  that  a  party  charged  with  a 
duty  neoesaary  to  fix  the  liability  <^  a  third  person  may  when  sued  set  up  such 
defenses  as  the  third  person  might. 
Notice  to  warrantor  to  defend. 

Cited  in  note  in  43  A.  D.  669,  as  to  when  warrantor  of  title  may  be  brought  in  to 
defend. 

S  AM.  DEC.  224,  HUSSST  v.  THORNTON,  4  MA88.  405. 
Conditional  delivery  of  goods  sold. 

Cited  in  Caraway  v.  Wallace,  2  Ala.  542;  People  v.  Haynes,  14  Wend.  546,  28 
A  D.  530, — holding  that  to  have  a  conditional  delivery  it  is  necessary  that  the 
condition  be  expressed;  Lees  v.  Richardson,  2  Hilt.  164,  holding  that  it  must  ap- 
pear from  the  circumstances  that  delivery  was  to  be  conditional ;  National  Ref .  & 
Storage  Oo.  v.  Miller,  7  Phila.  97,  holding  goods  delivered  to  the  vendee  on  the 
faith  of  his  paying  cash  for  them  which  is  refused,  are  on  conditional  delivery; 
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Ruflsell  V.  Minor,  22  Wend.  659,  holding  that  where  something  is  to  be  done  by 
the  purchaser  on  the  delivery,  which  is  not  waived  by  delivery  without  re- 
quiring it  to  be  done,  the  delivery  is  conditional;  Bailey  v.  Jennings,  1  BaiL  L. 
563,  holding  that  a  conditional  sale  and  delivery  may  be  made  verbally. 

Cited  in  notes  in  94  A.  6.  R.  212,  on  distinction  between  absolute  sales  and 
ccMiditional  sales;  57  A.  R.  574,  on  conditional  sales  of  chattels;  37  A.  R.  <I68» 
on  interest  of  vendee  under  conditional  sale. 
Passing  of  title  on  conditional  sale. 

Cited  in  Barrett  v.  Pritchard,  2  Pick.  512,  13  A.  D.  449;  Lupin  v.  Marie,  2  Paige, 
169, — holding  that  where  delivery  is  conditional  property  does  not  pass  until  con- 
dition is  complied  with;  Talmadge  v.  OUver,  14  S.  C.  522;  Sage  v.  Sleuts,  23  Ohio 
St.  17;  Sanders  v.  Keber,  28  Ohio  St  630;  The  John  K.  Shaw,  32  Fed.  491; 
Sargent  v.  Gile,  8  N.  H.  325, — ^holding  that  no  title  passes  where  the  property  is 
sold  and  delivered  under  an  express  stipulation  that  the  property  shall  not  be  the 
vendor's  until  the  price  is  paid;  Porter  v.  Pettengill,  12  N.  H.  299,  holding  that 
parties  may  make  a  sale  by  which  the  property  shall  not  pass  until  it  is  paid 
for;  Caraway  v.  WalUce,  2  Ala.  542,  holding  that  where  there  is  an  express  or  im- 
plied condition  to  a  sale  no  title  passes  until  the  condition  is  performed  unless 
there  is  an  express  or  implied  waiver  of  its  performance;  Rogers  v.  Whitehouse,  71 
Me.  222,  holding  that  goods  purchased  on  condition  that  property  shall  not  vest 
until  paid  for,  do  not  pass  to  the  assignee  in  insolvency;  Daugfaerty  v.  Fowler,  44 
Kan.  628,  10  L.R.A.  316,  25  Pac  40,  holding  that  until  payment  a  shipment 
''cash  on  arrival"  does  not  pass  title;  Copland  v.  Bosquet,  4  Wash.  C.  C.  588,  Fed. 
Caa.  No.  3,212,  holding  that  a  delivery  conditioned  on  giving  satisfactory  papers  as 
payment,  produces  no  change  in  property;  Forbes  v.  Marsh,  15  Conn.  384,  holding 
that  there  may  be  condition  sales  which  are  not  strictly  mortgages;  Hanway  ▼. 
Wallace,  18  Ind.  377,  holding  that  a  vendee  at  a  conditional  sale  acquires  no  Test- 
ed interest;  Smith  v.  Dennie,  6  Pick.  262,  17  A.  D.  368,  holding  that  where  the 
delivery  of  the  goods  is  intended  to  be  conditional  the  property  does  not  pass; 
Hill  V.  Freeman,  3  Cush.  257,  holding  that  a  conditional  delivery  may  be  made  of 
goods  so  as  to  hold  the  goods  as  against  the  creditors  of  the  vendee;  Marston  v. 
Baldwin,  17  Mass.  606,  holding  that  an  actual  delivery  of  goods  does  not  of 
itself  transfer  actual  ownership  in  them  without  a  consummation  of  the  contract 
of  sale. 

Cited  in  reference  notes  in  44  A.  D.  124,  on  title  to  property  sold  under  con- 
ditional sale;  32  A.  D.  362,  on  title  vested  in  vendee  by  conditional  delivery;  40  A. 
D.  92,  on  conditional  sales  where  title  of  goods  is  to  remain  in  vendor;  66  A.  D. 
369,  on  title  passing  by  conditional  sale  and  delivery  of  chattel  before  condition  is 
performed. 

Cited  in  notes  in  17  L.R.A.  181,  on  necessity  that  nothing  remains  to  be 
done  to  passing  of  title  on  sale  of  goods;  13  A.  D.  451,  on  efTeot  of  conditional 
sale  of  goods  to  pass  title. 

—  Effect  of  breach  of  condition  after  possession  given. 

Cited  in  Furniss  v.  Hone,  8  Wend.  247  (dissenting  opinion),  on  rights  on  breach 
of  condition;  Michigan  State  Bank  v.  Hastings,  1  Dougl.  (Mich.)  225,  41  A.  D. 
549,  holding  that  a  conveyance  upon  a  condition  that  the  grantee  will  indemnify 
the  grantor  against  certain  liabilities  is  a  condition  subsequent  and  the  properly 
will  revert  on  a  failure  to  perform  condition. 

—  Rights  of  third  persons  without  notice. 

Cited  in  Wait  v.  Green,  35  Barb.  585;  Wait  v.  Green,  62  Barb.  241 ;  Steelyards 
V.  Singer,  2  Hilt.  96, — holding  that  purchaser  for  a  valuable  consideration  with- 
out notice  of  the  condition  of  the  original  delivery,  acquires  a  valid   title; 
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Georige  ▼.  Kimball,  24  Pick.  234;  Hall  y.  Hinks,  21  Md.  406,— holding  that  a  bona 
llde  purehaser  from  a  fraudulent  grantee  acquires  the  property  as  against  the 
original  vendor;  Afany  ▼.  Wilbur,  2  Woodb.  k  M.  371,  Fed.  Cas.  No.  266;  Putnam 
▼.  Tjunphier,  36  CaL  151,  05  A.  D.  166,— on  the  rights  of  bona  fide  purchasers 
from  a  sendee  at  a  conditional  sale. 

Disapproved  in  Coggill  v.  Hartford  k  N.  H.  R.  Co.  3  Gray,  545,  holding  that 
▼endor  of  goods  on  condition  that  the  title  shall  not  vest  until  payment  may  re- 
claiin  i»'operty  from  one  who  has  purchased  from  vendee  in  good  faith  without 
notice;  Blackwell  v.  Walker  Bros.  2  McCrary,  33,  5  Fed.  419,  holding  that  a 
▼endor  under  a  conditional  sale  who  has  been  guilty  of  no  laches  may  recover 
property  from  a  bona  fide  purdiaser  from  the  vendee. 
<—  Ri^to  of  creditors  of  buyer  ma  against  seller. 

Cited  in  Re  Binford,  3  Hughes,  295,  Fed.  Cas.  No.  1,411,  holding  that  condi- 
tional sales  made  bona  fide  are  good  against  attaching  creditors;  Mclver  v.  Wil- 
liamBon-HalzeU-Frazier  Co.  (Okla.)  13  L.R.A.(N.S.)  606,  02  Pac  170,  holding 
that  vendee  of  goods  sold  on  condition  of  payment  of  price  agreed  has  no  at- 
tachable interest  until  performance  of  condition;  Thompson  v.  Rose,  16  Conn.  71, 
41  A.  D.  121,  holding  that  an  attaching  creditor  who  has  not  parted  with  his 
prc^ierty  upon  the  credit  of  the  goods  purchased  does  not  stand  on  the  ground  of 
a  bona  fide  purchaser;  Eong  v.  Wilkins,  11  Ind.  347,  holding  that  as  against 
creditors  whose  demands  originate  prior  to  the  possession  of  the  goods  by  the 
vendee,  the  property  does  not  change  until  the  performance  of  the  condition; 
Bennett  v.  Sims,  .Rice,  L.  421,  holding  that  vendor  on  condition  may  recover  the 
property  as  against  an  execution  of  existing  creditors;  Bradley  v.  Obear,  10  N.  H. 
477,  holding  that  defrauded  seller  is  superior  prior  attachment  creditor;  Covill  v. 
Hill,  4  Denio,  320,  holding  that  where  the  delivery  is  ccmditional  creditors  of 
the  ▼sndee  acquire  no  rights  by  receiving  the  property  on  account  of  their  debts 
or  by  levy  on  the  goods;  Smith  v.  Smith,  21  Pa.  367,  60  A.  D.  51,  holding  contra 
as  to  a  debt  subsequently  contracted  without  notice;  Gilbert  v.  Hudson,  4  Me. 
Z4S,  holding  that  interest  acquired  by  an  attaching  creditor  from  a  fraudulent 
grantee  extends  only  as  to  subsequent  debts. 

Cited  in  note  in  13  L.ILA.(N.S.)  705,  on  rights  of  creditors  of  vendee  of  goods 
sold  for  cash,  but  delivered  without  payment. 

Distinguished  in  Ayer  v.  Bartlett,  6  Pick.  71,  holding  that  even  though  posses- 
sion is  given,  if  the  transaction  is  bona  fide  and  the  object  of  the  condition  merely 
as  security,  the  seller  does  not  lose  his  property  by  the  fact  that  creditor  of  vendee 
believes  it  belongs  to  vendee. 
I>ellvery  of  goods  as  transfer  of  ownership. 

Cited  in  Barnes  v.  Bartlett,  15  Pi<^.  71,  holding  that  the  vendee  has  no  right  of 
possession  in  property  till  delivery. 

Cited  in  notes  in  10  LJlJli.  236,  on  effect  of  absolute  delivery  of  goods  sold; 
10  L.R.A.  234,  on  effect  of  conditional  delivery  of  goods  to  purchaser  with  reser- 
vation of  title  hi  seller. 
«— Ri^t  of  repossession. 

Cited  in  Carleton  v.  Sumner,  4  Pick.  516,  holding  that  where  the  sale  is  com- 
plete and  the  goods  delivered  without  any  condition,  the  vendor  cannot  reclaim 
them;  Fumiss  v.  Hone,  8  Wend.  247,  holding  that  the  vendor  is  not  permitted  to 
reclaim  the  property  after  delivery  except  for  fraud  or  wh«re  the  sale  and  deliv- 
ery is  conditional;  Kraft  v.  Dulles,  2  Cin.  Sup.  Ct.  Rep.  116,  holding  that  goods 
obtained  under  fraudulent  representations,  may  be  reclaimed  by  vendor  on  dis- 
covering the  fraud. 

Distinguished  in  GaMn  ▼.  Bacon,  11  Me.  28,  25  A.  D.  258,  holding  that  where 
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possession  is  rightfully  acquired  donand  is  necessary  to  enable  the  owner  to  main- 
tain replerin. 
—  Waiver  of  condition  of  sales  by  delWery. 

Cited  in  Luey  v.  Bundy,  9  N.  H.  298,  32  A.  D.  359,  holding  that  if  fr<Mn  cir- 
cumstances of  the  delivery  it  is  apparent  that  the  parties  did  not  intend  to  dis- 
pense with  the  condition  the  property  does  not  pass ;  Fuller  v.  Bean,  34  N.  H.  290, 
holding  condition  for  security  not  necessarily  waived  by  mere  delivery;  Ward 
V.  Shaw,  7  Wend.  404;  Smith  v.  Lynes,  5  N.  Y.  41,— holding  that  vendor  to  avoid 
a  waiver  of  condition  must  refuse  delivery  or  make  the  delivery  conditional; 
Moffatt  V.  Green,  9  Ind.  198,  holding  that  parties  may  waive  exact  performance  of 
condition;  Smith  v.  Dennie,  6  Pick.  262,  17  A.  D.  368,  holding  waiver  of  con- 
dition upon  delivery  may  be  made  so  as  to  vest  title;  Lupin  v.  Marie,  6  Wend.  77, 
21  A.  D.  256,  holding  that  a  delivery  without  performance  of  the  condition  or  the 
annexing  a  condition  to  the  delivery  is  a  waiver  of  the  condition;  Rice  v.  McL4i,r- 
ren,  42  Me.  157,  holding  same  of  delivery  without  requiring  payment  in  cash; 
Chapman  v.  Lathrop,  6  Cow.  110,  16  A.  D.  433,  holding  that  though  there  is  an 
agreement  to  pay  cash  if  the  vendor  deliver  the  goods  without  actual  payment  the 
vendee  may  avail  himself  of  any  l^;al  set-off. 

S  AM.  DEO.  SS6,  DOW  v.  TUTTUS,  4  IfASS.  414. 
Collateral  agreements  as  defense  to  note. 

Referred  to  as  a  leading  case  in  Allen  v.  Kimball,  23  Pick.  473,  holding  contract 
by  the  holder  before  maturity  extending  the  time  of  payment  no  bar  to  an  action 
at  maturity. 

Cited  in  Perkins  v.  Gihnan,  8  Pick.  229;  Thurston  v.  James,  6  R.  I.  103; 
Millett  V.  Hayford,  1  Wis.  401, — holding  covenant  never  to  sue  on  note  a  release 
but  covenant  not  to  sue  within  a  limited  time  no  bar  to  action;  Watson  v.  Ran- 
dall, 20  Wend.  201,  holding  that  a  covenant  never  to  sue  a  sole  covenantor 
operates  as  a  release  on  the  principle  of  avoiding  circuity  of  action  only  where  the 
recovery  in  both  actions  would  be  equal;  Litchfield  v.  Falconer,  2  Ala.  280;  Smith 
V.  Thomas,  29  Mo.  307,  holding  that  an  absolute  note  cannot  be  shown  to  be  con- 
tingent by  a  parol  agreement;  Robinson  v.  Heard,  15  Me.  296,  holding  writing  col- 
lateral to  a  bond  was  parol  evidence  in  respect  thereto;  Shed  v.  Pierce,  17  Mass. 
623,  holding  that  a  collateral  agreement  to  discharge  one  joint  maker  upon  the 
payment  of  a  less  sum  by  the  other  will  not  defeat  action ;  Porter  v.  Pierce,  22  N. 
H.  275,  55  A.  D.  151,  holding  contemporaneous  collateral  agreement  by  a  payee 
to  transfer  a  note  to  a  certain  person  no  bar  to  an  action  by  another  indorsee; 
George  v.  Stockton,  1  Ala.  136,  holding  failure  to  complete  title  under  a  bond  no 
bar  to  an  action  on  purchase-money  notes;  Cary  v.  Bancroft,  14  Pidc.  316,  25 
A.  D.  393,  holding  that  an  agreement  at  the  execution  of  a  note  that  note  of 
payee  in  the  hands  of  maker  should  be  offset  does  not  extinguish  the  latter  note; 
Bradford  v.  Arnold,  33  Tex.  412,  holding  attorney's  collateral  contract  extending 
the  time  on  a  note  in  his  hands  for  collection  no  bar  to  an  action  before  the  ex- 
piration of  the  extension;  Central  Bank  v.  Willard,  17  Pick.  150,  28  A.  D.  284, 
holding  the  same  as  to  a  similar  contract  by  the  holder  after  maturity;  Creighton 
V.  Vanderlip,  1  Mont.  400,  holding  note  payable  in  gold  dust  cannot  be  varied  by  a 
collateral  subsequent  agreement;  Shed  v.  Miller,  12  Me.  318,  holding  that  an 
action  on  a  note  payable  upon  the  acceptance  by  an  agent  of  work  under  a  con- 
tract cannot  be  defeated  by  showing  a  nonperformance  notwithstanding  an  accep- 
tance; Hosea  v.  Rowley,  57  Mo.  357,  holding  that  the  taking  of  interest  and  an 
agreement  not  to  sue  for  a  certain  time  will  not  discharge  a  surety  because  an 
action  may  b^  brought  at  any  time  on  the  note;  Charitable  Asso.  v.  Baldwin,  1 
Met.  359,  on  the  effect  as  a  collateral  agreement  of  a  by-law  which  provided 
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«  should  not  sue  on  notes  without  a  certain  consent;  Albee  v. 
277,  holding  collateral  agreement  for  a  set-off  valid  between 

in  43  L.RA..  463,  on  contemporaneous  parol  agreement  as  to 
fense  to  note;  43  L.R.A.  466,  on  what  agreements  are  collateral 
so  as  to  be  defense  to  note. 

in  Ward  v.  Winship,  12  Mass.  489,  holding  that  an  agreement 
lot  to  collect  a  part  of  a  note  in  consideration  of  the  promisor 
7  on  a  bond  for  the  promisee  is  a  defense  to  an  action  on  the 
f.  Freeman,  13  Pick.  165,  23  A.  D.  674;  Benedict  v.  Cowden,  49 
R.  382;  Heywood  v.  Perrin,  10  Pick.  228,  20  A.  D.  518,— holding 
x>raneous  agreement  written  in  the  margin  or  indorsed  upon  an 
;itute  a  part  thereof;   American  Gas  k  Ventilation  Mach.   Co. 

516,  43  L.R.A.  449,  38  Atl.  548;  Mynck  ▼.  Purcell,  95  Minn. 
92, — holding  that  notes  and  a  written  agreement  executed  at  the 
*,  same  parties  are  construed  as  one  agreement  between  the  par- 
r.  Arnold,  3  Met.  486,  37  A.  D.  155,  holding  that  the  terms  of  a 
for  the  sale  of  goods  may  be  varied  by  a  subsequent  parol  con- 
I  original  contract  was  within  the  statute  of  frauds;  Brick  v. 
J.  L.  282,  13  Atl.  255,  holding  that  an  agreement  after  execution 
rity  not  to  sue  on  notes  as  long  as  the  maker  remained  the  as- 
ree's  husband  is  a  bar  to  an  action  during  that  period. 
L  Sutton  V.  Beckwith,  68  Mich.  303,  13  A.  S.  R.  344,  36  N.  W. 
a  collateral  agreement  which  is  the  real  consideration  of  a  note 
i  as  one  entire  transaction  between  the  parties  and  assignee  with 

loe. 

ngs  ▼.  Todd,  118  Mo.  296,  40  A.  S.  R.  373,  24  S.  W.  148;  Miller 
[ich.  196,  21  A.  a  R.  513,  8  L.R.A.  428,  45  N.  W.  665,— holding 
>n  the  part  of  the  holder  at  the  time  he  took  the  note,  that  it 
d  on  a  specified  contingency  will  not  defeat  a  recovery  though  the 
then  happened  if  he  was  without  notice;  Mater  v.  American  Nat. 
.pp.  325,  46  Pac.  221,  holding  that  a  memorandum  on  a  note 
rded  by  the  holder  like  a  collateral  contract, 
of  agreements  to  forbear. 

,rd  V.  Eastman,  47  N.  H.  507,  93  A.  D.  467,  holding  that  equity 
violation  of  an  agreement  to  dismiss  an  action  on  a  note  though 
>uld  be  ineffectual  in  a  court  of  law;  Greely  v.  Dow,  2  Met.  176, 
llateral  agreement  extending  time  of  payment  of  a  note  will  dis- 
because  there  is  remedy  either  at  law  or  in  equity. 

S7,  KBNNEBECK  PURCHASE  v.  SPRINGER,   4   MASS. 

effect  of  adverse  possession. 

\  V.  Hosmer,  7  N.  H.  436,  28  A.  D.  354,  holding  that  to  sustain 
possession  there  must  be  continued,  open,  visible  and  exclusive  pos- 
y  definite  boundaries;  Neilson  v.  Grignon,  85  Wis.  550,  55  N.  W. 
»w's  possession  of  land  for  thirty  years  after  death  of  husband  who 
ears  after  foreclosure  of  mortgage  by  permission  of  mortgagee 

not  adverse;  Smith  v.  Hitchcock,  38  Neb.  104,  56  N.  W.  791, 
\,  that  occupation  was  permissive,  concurrent  with  that  of  holder 

without  color  of  title,  negatives  any  presumption  that  it  was  ad- 
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veree  to  him;  Hapgood  ▼.  Burt*  4  Vt.  156,  holding  adverse  possession  not  shown  by 
evidence  that  claimant  cut  timber  for  coal,  built  fences,  pastured,  cleared  portions 
and  called  property  his  "back  lot;"  Fuentes  v.  McDonald,  85  Tex.  132,  20  S.  W.  43, 
holding  occupancy  of  land  for  grazing  purposes  without  substantial  inclosures  or 
improvements,  insufficient  to  establish  adverse  possession;  Menkens  v.  Ovenliouse, 
22  Mo.  70,  holding  that  renting  out  land  for  over  forty  years,  cutting  timber,  pay- 
ing taxes  and  prosecuting  trespass  cases,  establishes  adverse  claim;  Boston  v. 
Richardson,  105  Mass.  351,  holding  proof  of  city's  maintenance  of  fish  house  on 
demanded  premises  on  sea  and  repair  of  capeill  of  dock,  evidence  of  disseisin  by 
city;  Boston  Mill  Corp.  v.  Bui  finch,  6  Mass.  229,  4  A.  D.  120,  holding  that  sixty 
years'  occupation  of  building  constructed  over  mill  pond  and  supported  by  piles, 
establishes  title  by  adverse  possession;  Boynton  v.  Hodgdon,  59  N.  H.  247,  holding 
that  where  two  parties  acquire  different  shares  of  same  parcel  of  land  and  neither 
evicts  the  other,  they  are  tenants  in  conunon  neither  of  whom  can  maintain  tres- 
pass against  the  other;  Towle  v.  Ayer,  8  N.  H.  57,  holding  tenant's  declarations 
that  he  had  deed  from  third  person  and  intended  to  hold  land,  insufficient  to  work  a 
disseisin  of  true  owner;  Crandell  v.  Taunton,  110  Mass.  421,  holding  that  grad- 
ing and  treating  premises  as  part  of  street  do  not  show  ouster  by  city;  Thomas  v. 
Marshfield,  13  Pick.  240,  holding  prescriptive  right  of  commonage  not  acquired  in 
beach  by  permissive  user;  Huntington  v.  Whaley,  29  Conn.  391,  holding  acquiescence 
in  location  of  wall  for  fifteen  years  as  a  dividing  line,  when  in  faet  it  stood  wholly 
on  land  of  one  party,  insufficient  to  establish  other's  claim  to  center  of  wall  by 
adverse  possession ;  Froich  v.  Pearce,  8  Conn.  439,  21  A.  D.  680,  holding  occupation 
of  land  for  statutory  period  beyond  division  line,  through  ignorance  of  its  location, 
sufficient  to  establish  adverse  title;  Boston  v.  Richardson,  105  Mass.  351,  holding 
that  city  removing  obstruction  to  sewer  on  flats  and  constructing  box  drain  under 
claim  of  title  to  whole  parcel  of  flats,  could  support  wit  of  entry  against  one  not 
showing  better  title;  McConet  v.  Eckstein,  22  Wis.  153,  94  A.  D.  594,  holding  that 
ejectment  lies  where  foundation  stones  project  eight  inches  over  neighbouring  lot. 

Cited  in  reference  note  in  26  A.  D.  102,  103,  on  requisites  to  obtain  title  by  ad- 
verse possession. 

Cited  in  notes  in  4  L.RJ^.  322,  as  to  what  constitutes  adverse  possession;  40 
L.  ed.  U.  S.  215,  on  what  constitutes  such  adverse  possession  as  will  give  title; 
15  L.R.A.(N.S.)  1190,  on  essential  elements  in  adverse  possession;  15  L.R.A.(NJ3.) 
1243,  1246,  on  nature  of  possession  under  color  of  title;  15  L.R^.(N.S.)  1201,  on 
openness,  visibility,  and  notoriety  as  essential  elements  in  adverse  possession; 
28  A.  8.  R.  159,  on  acts  equivalent  to  notice  of  adverse  possession. 

—  Duration  and  oontinuity. 

Cited  in  Cornelius  v.  Giberson,  25  N.  J.  L.  1,  holding  that  failure  to  establish 
twenty  years'  adverse  possession  defeats  claim ;  Farley  v.  Smith,  39  Ala.  38,  hold- 
ing that  merely  cutting  timber  on  uninclosed  lands  two  weeks  each  year  for  six 
years,  and  again  for  three  years  after  an  interval  of  sixteen  years,  does  not  con- 
stitute adverse  possession;  Sydnor  v.  Palmer,  29  Wis.  226,  holding  occasional  oc- 
cupancy of  land  for  purpose  of  digging  minerals,  not  connected  with  cultivation  of 
soil,  insufficient  to  establish  adverse  possession;  Stevens  v.  Taft,  11  Gray,  33, 
holding  that  uninterrupted  adverse  possession  for  twenty  years  establishes  claim ; 
Harris  v.  McGovern,  99  U.  S.  161,  25  L.  ed.  317,  holding  that  continuous  ad- 
verse possession  under  color  of  title  for  statutory  period  establishes  claim;  Byers 
V.  Danley,  27  Ark.  77,  holding  that  adverse  possession  to  confer  title,  must  be 
uninterrupted  for  whole  of  statutory  period. 

—  HosUlity. 

Cited  in  Towle  v.  Ayer,  8  N.  H.  57,  holding  that  to  constitute  disseisin  thei« 
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ith  intentioii  to  usurp  possetsicm  and  oust  auothmr  of  his  freehold; 
Ey  11  Cush.  206,  holding  owner's  knowledge  of  elaimant's  acts  of 
disputed  lands  insufficient  to  work  a  disseisin;  McClellan  v. 
498,  holding  adverse  claim  not  established  in  absence  of  slightest 
ion  to  hold  adversely;  English  v.  Doe,  7  Ga.  387,  holding  one  in 
Qy  who  disclaims  having  title,  not  protected  by  statute;  Roberts  v. 
».  1,  24  Atl.  426,  holding  that  adverse  claim  must  rest  upon  some 
kting  character  of  possession  to  owner  visiting  premises  during 
I;  Cobb  V.  Davenport,  32  N.  J.  L.  369,  holding  adverse  possession 
where  evidence  fails  to  distinguish  claimant's  user  from  that  of 

I  V.  Parker,  3  N.  H.  49,  holding  that  absence  of  color  of  title  raises 
kt  occupancy  is  subject  to  rights  of  holder  of  l^;al  title;  Schwall- 
.,  M.  A  St.  P.  R.  Co.  69  WU.  292,  2  A,  S.  R.  740,  34  N.  W.  128, 
nee  by  grantor  remaining  In  possession,  presumptively  subject  to 
hom  he  previously  conveyed  and  therefore  insufficient  to  constitute 
ion  adverse  to  him;  Magoun  v.  Tapham,  21  Pick.  136,  denying 
;  to  land  by  virtue  of  mixed  possession  under  deed  from  grantor 
!,  as  against  one  claiming  under  similar  possession;  Bates  v. 
ck.  224,  holding  conveyance  of  wild  lands  by  one  having  no  inter- 
vy  grantee  without  exclusive  occupation,  not  a  disseisin  of  true 

Wood,  1  Met.  628,  holding  levy  of  execution  on  land  of  stranger 
sin  as  to  bar  him  from  maintaining  trespass  without  re-entry; 
le,  37  Minn.  113,  33  N.  W.  220,  holding  that  possession  and  im- 
nd  for  more  than  20  years  under  tax  deed  void  on  its  face,  gave 

possession;  Foulke  v.  Bond,  41  N.  J.  L.  627,  sustaining  adverse 
iking  improvements  on  land  held  for  statutory  period  under  deed 
rom  one  ootenant;  Bellis  v.  Bellis,  122  Mass.  414,  holding  that  one 
m  for  statutory  period  under  void  deed  acquired  title  by  adverse 
t  as  to  strip  used  by  his  ootenant  without  his  permission. 
urion  of  part  of  tract  extends  to  whole  tract  claimed, 
ion  V.  Boston  ft  W.  R.  Corp.  1  Cush.  576,  holding  that  one  entering 
nder  conveyance  to  him  became  seised  of  whole  parcel  conveyed; 
lack  River  Lumber  Co.  31  N.  H.  381,  holding  that  claim  of  one 
conveyance  should  be  regarded  as  coextensive  with  conveyance; 
iring,  13  Me.  837,  holding  that  execution  of  warranty  deed  by  one 
on  in  possession  to  a  stranger,  and  bitter's  occupation  of  part, 
Eiining  vacant,  ousts  grantor's  cotenant;  Kennebec  Purchase  v« 
176,  11  A.  D.  79,  holding  that  entering  upon  land  under  void  deed, 
ind  improving  only  part  of  land,  works  disseisin  of  true  owner  as 
Allen  V.  Holton,  20  Pick.  468,  holding  that  disseisor's  possession 
am,  although  strip  bordering  thereon  was  not  cultivated;  Steams 
it.  32,  holding  that  possession  under  deed  extended  to  all  property 
igh  one  portion  was  unoccupied;  Clark  v.  Potter,  32  Ohio  St.  49,^ 

entering  on  portion  under  color  of  title  to,  and  with  intention  to 
ract  of  which  no  part  is  held  adversely  at  the  time  of  entry,  is 
x>extensively  with  claim ;  Copp  v.  Neal,  7  N.  H.  276,  holding  that 
rtion  of  abandoned  highway  under  attempted  conveyance  of  whole 
I,  extended  to  whole  as  against  one  claiming  under  mere  naked 

snce  notes  in  30  A.  D.  166;  93  A.  D.  448,— on  possession  of  part 
as  possession  of  all. 
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Cited  in  notes  in  12  A.  D.  357,  on  essentials  to  establish  constructiye  possession 
to  whole  by  one  actually  occupying  only  part  of  tract;  125  A.  S.  R.  303,  on  pos- 
session of  part  as  possession  of  the  whole  when  possessor  has  no  writing  purport- 
ing to  give  title  or  right  of  possession ;  12  A.  D.  357,  on  distinction  between  entries 
by  trespassers  and  by  person  having  color  of  title  as  to  effect  of  part  occupancy. 
—  When  rights  acquired  are  limited  to  part  occupied. 

Cited  in  Miller  v.  Shaw,  7  Serg.  k  R.  129,  holding  that  one  entering  land  with- 
out color  of  title  may  acquire  adverse  title  only  to  so  much  as  he  actually  occupies ; 
Wilbom  V.  Anderson,  37  Miss.  155,  holding  that  statute  protects  one  entering 
without  color  of  title  to  extent  of  land  actually  occupied  for  requisite  period;  Hoag 
V.  Wallace,  28  N.  H.  547,  holding  entry  upon  one  lot  without  color  of  title,  in- 
sufficient to  extend  possession  beyond  parcel  actually  held;  Riley  ▼.  Jameson,  3  N. 
H.  23,  14  A.  D.  325,  holding  that  one  entering  without  color  of  title  holds  only  the 
land  actually  occupied;  Whitehead  ▼.  Foley,  28  Tex.  268,  holding  one  occupying 
land  under  void  certificate,  entitled  to  claim  only  part  actually  occupied;  Bailey 
V.  Carleton,  12  N.  H.  9,  37  A.  D.  190,  holding  that  possession  by  grantee  of  land 
to  which  grantor  had  title  did  not  extend  to  other  land  in  deed  to  which  grantor 
had  no  title;  Stewart  v.  Harris,  9  Humph.  714,  holding  that  actual  possession  of 
one  half  of  premises  under  tax  deed  including  all,  gives  no  constructive  possession 
of  other  half;  Watrous  v.  Southworth,  5  Conn.  304,  holding  that  one  inclosing  and 
occupying  for  28  years  portion  of  highway  greater  part  of  which  was  originally 
taken  from  land  of  another,  should  be  limited  to  portion  occupied. 

Cited  in  reference  note  in  39  A.  D.  687,  on  adverse  possession  limited  to  land 
actually  occupied. 

Distinguished  in  Humphries  y.  Huffman,  33  Ohio  St.  395,  holding  that  one 
entering  under  tax  deed  conveying  100  acres  of  600-acre  tract  without  metes  and 
bounds  or  other  specification,  cannot^  by  surveying  off  100  acres  and  improving 
portion  thereof,  acquire  adverse  title  to  whole  survey. 
—  Abandonment. 

Cited  in  Fosgate  v.  Herkimer  Mfg.  A  Hydraulic  Co.  9  Barb.  287,  holding  that 
seisin  of  one  who  removed  and  left  premises  vacant  is  presumed  to  have  continued 
until  he  was  disseised;  School  Dist.  No.  4  v.  Benson,  31  Me.  381,  52  A.  D.  618, 
holding  title  acquired  by  adverse  possession  cannot  be  devested  by  parol  abandon- 
ment. 

S  AM.  DEC.  aSO,  KIBfBAIili  ▼.  CX7NNINGHAM,  4  MASS.  501. 
Rescission  as  dependent  on  restitution. 

Cited  in  Hemstreet  v.  Hurley,  21  Misc.  426,  47  N.  Y.  Supp.  975;  Carson  ▼. 
Smith,  133  Mo.  606,  34  S.  W.  865;  DeUware,  L.  &  W.  R.  Co.  v.  Thayer,  41  111. 
192, — holding  contract  not  rescindable  without  a  return  or  offer  to  return  anything 
of  value  received;  Coleon  v.  Smith,  9  Ind.  87,  holding  that  both  parties  must  be 
placed  in  statu  quo;  Potter  v.  Titcomb,  22  Me.  300,  holding  mutual  consent  neces- 
sary if  the  parties  cannot  be  placed  in  statu  quo;  Collins  v.  Townsend,  58  Cal. 
608;  Gifford  v.  Carvill,  29  Cal.  589;  Cook  v.  Oilman,  34  N.  H.  556;  Wheaton  ▼. 
Baker,  14  Barb.  594;  Desha  v.  Robinson,  17  Ark  228,— denying  rescission  for  fraud 
without  an  election  within  a  reasonable  time  and  a  return  or  offer  to  return  any- 
thing of  value  received;  Bartlett  v.  Drake,  100  Mass.  174,  97  A.  D.  92,  1  A.  R. 
101;  Bassett  v.  Brown,  105  Mass.  551, — holding  same  as  to  rescission  of  a  deed 
for  fraud  of  grantee;  Moyer  v.  Shoemaker,  5  Barb.  319,  denying  recovery  of  con- 
sideration paid  for  land  on  the  ground  of  breach  of  warranty  in  the  absence  of 
a  reconveyance  or  offer  to  reconvey;  Earle  v.  DeWitt,  6  Allen,  520,  holding  under 
»ame  circumstances  grantee  must  place  grantor  in  statu  quo;  Pittsburgh  ft  N. 
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Tanip.  Road  Co.  y.  Conn.  2  Watts,  433,  holding  that  the  state  cannot  rescind  a 
subscription  to  corporate  stock  and  recover  money  paid  without  a  return  of  the 
shares  already  received;  Barnes  v.  Bailey,  2  Ala.  749,  holding  that  a  contract  of 
payment  in  discharge  of  an  action  cannot  be  impeached  for  fraud  without  a  re- 
turn or  offer  to  return  the  consideration ;  East  Tennessee,  V.  A  G.  R.  Co.  v.  Hayes, 
83  Ga.  558,  10  S.  E.  360;  Barker  v.  Northern  P.  R.  Co.  65  Fed.  460;  Hill  v. 
Northern  P.  R,  Co.  51  C.  C.  A.  544,  113  Fed.  914;  Gould  v.  Cayuga  County  Nat. 
Bank,  86  N.  Y.  75  (affirming  21  Hun,  293), — holding  a  compromise  not  rescind- 
able  for  fraud  without  return  of  anything  of  value  received;  Girard  v.  St.  Louis 
Car  \Vheel  Co.  46  Mo.  App.  79  (dissenting  opinion) ;  Girard  v.  St.  Louis  Car 
Wheel  Co.  123  Mo.  358,  45  A.  8.  R.  556,  25  L.R.A.  514,  27  S.  W.  648  (dissent- 
ing opinion),— on  same  point;  Laughead  v.  H.  C.  Frick  Coke  Co.  28  Pa.  Co.  Ct. 
97,  on  restoration  of  atatu8  quo  as  precedent  to  rescission  of  accord  and  satis- 
faction. 

Cited  in  reference  note  in  35  A.  D.  132,  on  endeavor  of  courts  of  equity  to  place 
parties  in  statu  quo. 

—  Rescission  of  sales. 

Cited  in  Thayer  v.  Turner,  8  Met.  550,  holding  that  a  vendor  cannot  rescind  and 
maintain  replevin  in  the  absence  of  a  return  or  offer  to  return ;  Jones  v.  Anderson, 
82  Ala.  302,  2  Bo.  911,  holding  defrauded  seller  cannot  rescind  sale  without  a  re- 
turn or  offer  to  return  purchaser's  note;  Thurston  v.  Blanchard,  22  Pick  18,  33 
A.  D.  700,  holding  in  such  case  a  previous  tender  of  note  is  not  necessary  provided 
it  has  not  been  negotiated  and  is  produced  at  trial;  Nichols  v.  Pinner^  18  N.  Y. 
295  (dissenting  opinion),  on  the  same  contention. 

Cited  in  reference  note  in  12  A.  D.  465,  on  vendor's  rights  upon  rescission  of 
contract. 

Cited  in  notes  in  33  A.  D.  707,  on  vendor's  duty  to -restore  consideration  on  dis- 
aifirming  fraudulent  purchase  of  goods ;  50  A.  D.  674,  on  return  of  purchase  money 
or  of  placing  the  other  party  tn  atatu  quo  as  prerequisite  to  rescission  by  vendor ; 
21  LJ^.A.  207,  on  necessity  of  returning  consideration  before  bringing  replevin  for 
pioperiy  obtained  by  fraudulent  purchase. 

Distinguished  in  Warner  v.  Vallily,  13  R.  L  483,  holding  that  a  vendor  may 
rescind  a  sale  for  fraud  and  sue  the  purchaser  in  trover  without  returning  the 
eonsideratlon  provided  it  consisted  entirely  of  money;  Raby  v.  Steetser,  12  Tex. 
(St.  App.  360,  34  8.  W.  779,  where  there  was  a  question  as  to  the  retention  of  a 
note  as  indemnity. 

—  For  breach  of  warranty  or  fraud  on  buyer. 

Cited  in  Whalen  v.  Gordon,  37  C.  C.  A.  70,  95  Fed.  305;  Conner  v.  Henderson, 
15  lifass.  319,  8  A.  D.  103;  Morse  v.  Brackett,  98  Mass.  205;  Sumner  v.  Gray,  4 
Ark.  467,  38  A.  D.  39, — holding  that  a  purchaser  cannot  rescind  a  sale  of  chattels 
and  recover  the  amounts  paid  by  him  without  placing  the  vendor  in  statu  quo; 
Dorr  V.  Fisher,  1  Cush.  271;  Milliken  v.  Skillings,  89  Me.  180,  36  Atl.  77,  holding 
that  a  sale  cannot  be  rescinded  for  breach  of  warranty  without  a  return  or  offer  to 
return  the  goods;  Reed  v.  Prentiss,  1  N.  H.  174,  8  A.  D.  50,  to  the  effect  that 
breach  of  warranty  is  a  defense  to  a  note  when  the  article  has  been  returned. 

Distinguished  in  Shultc  v.  Christman,  6  Mo.  App.  338;  Cozzins  v.  Whitaker,  3 
Stew,  k  P.  (Ala.)  322, — holding  that  an  offer  to  return  is  not  essential  to  enable  a 
vendee  to  maintain  case  for  fraudulent  representations;  Shepherd  v.  Temple,  3  N. 
H.  455,  holding  that  a  return  of  the  chattel  is  unnecessary  in  an  action  on  a  war- 
ranty unless  a  return  was  stipulated. 

Criticized  in  Bryant  v.  Isburgh,  13  Gray,  607,  74  A.  D.  655,  holding  that  a  pur- 
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chaser  has  the  lame  righto  of  reaciseioii  for  breaeh  of  either  ezpreM  or  implied 

warranty. 

—  Reflctsflion  o^  affirmance  in  toto. 

Cited  in  Higgins  y.  Lansingh,  154  111.  301,  40  N.  E.  362;  Junkins  t.  Simpson,  14 
Me.  364;  Wheaton  v.  Baker,  14  Barb.  594;  Aldrich  v.  Grimes,  10  N.  H.  1»4, — 
holding  that  a  contract  must  be  affirmed  or  rescinded  in  toto. 
Ground  for  rescission. 

Cited  in  Gatlin  ▼.  Wilcox,  26  Ark.  309,  holding  that  partial  failure  of  perform- 
ance by  one  party  to  a  contract,  capable  of  compensation  in  damages  does  not 
authorize  a  rescission. 
Reasonable  time  within  which  to  rescind. 

Cited  in  Hoggins  v.  Becraft,  1  Dana,  28,  holding  it  timely  to  rescind  while  the 
true  nature  of  property  remains  uncertain  provided  the  purchaser  acted  in  good 
faith  and  no  act  of  his  impaired  the  value. 
Remedies  on  rescission. 

Cited  in  Mallory  v.  Leach,  35  Vt.  156,  82  A.  D.  625,  upholding  right  to  waive  a 
rescission  for  fraud  and  maintain  case  for  damages;  Hammond  v.  Lynes,  21  Fla. 
118,  holding  that  a  vendor  may  rescind  sale  and  maintain  replevin  except  as 
against  bona  fide  purchaser;  Pharr  v.  Bachelor,  3  Ala.  237,  holding  that  one  who 
rescinds  for  nonperformance  may  recover  money  as  had  and  received  or  goods  in 
detinue  or  their  value  in  trover  or  may  waive  the  tort  and  recover  for  goods  sold ; 
Gassett  v«  Glazier,  165  Mass.  473,  43  N.  E.  193,  holding  that  action  to  recover 
back  whole  of  purchase  money  is  virtually  for  money  had  and  received;  Shultis  v. 
Rice,  114  Mo.  App.  274,  89  S.  W.  357,  on  right  of  purcliaser  upon  a  breach  of  war- 
ranty to  rescind  and  sue  for  price  instead  of  on  warranty;  Canada  v.  Canada,  6 
Cush.  15,  holding  that  upon  rescission  of  a  special  contract  a  common  assumpsit 
will  lie  against  the  rescinding  party  for  work  already  done. 

Cited  in  note  in  56  A.  D.  155,  on  form  of  action  for  breach  of  warranty  in  salea. 
Election  to  affirm  or  rescind. 

Cited  in  Thomasson  v.  Boyd,  13  Ala.  419,  on  affinnanoe  of  contract  by  retaining 
ito  fruito;  Bronson  v.  Wiman,  10  Barb.  40G,  holding  that  one  who  expressly  affirms 
a  fraudulent  contract  cannot  subsequently  disaffirm;  Whiteside  v.  Brawley,  152 
Mass.  133,  24  N.  E.  1088,  holding  action  for  breach  of  contract  an  affirmance  in- 
consistent with  an  action  of  rescission ;  Bulkley  v.  Morgan,  46  Conn.  393,  holding 
same  as  to  action  for  the  price;  Sonnesyn  v.  Akin,  14  N.  D.  248,  104  N.  W.  1026, 
holding  that  a  fraudulent  contract  is  affirmed  by  an  action  for  damages;  Gaffney 
V.  Megrath,  23  Wash.  476,  63  Pac.  520,  holding  judgment  against  an  attorney  for 
the  value  of  property  taken  in  satisfaction  of  cliento  judgment  is  a  bar  to  original 
judgment. 

Cited  in  note  in  8  L.R.A.  217,  on  conclusiveness  of  election  of  remedy. 

Disapproved  in  Emma  Silver  Min.  Co.  v.  Emma  Silver  Min.  Co.  7  Fed.  401,  hold- 
ing that  an  action  for  deceit  is  not  an  election  to  affirm  a  fraudulent  purchase 
where  the  complaint  fails  to  show  an  affirmance  and  where  the  ad  damnum  is 
the  price  of  the  property. 
Election  between  inconsistent  riglits  and  remedies. 

Cited  in  Hartland  v.  Hackett,  57  Vt.  92,  holding  that  the  issuance  of  an  extent 
causing  the  imprisonment  of  a  delinquent  tax  collector  is  a  bar  to  an  action  on 
his  bond;  Hoffman  v.  Wilson,  65  C.  C.  A.  14,  130  Fed.  694,  holding  tro>-er  not 
maintainable  by  an  owner  of  goods  who  held  like  goods  of  defendant  by  substitu- 
tion. 

Distinguished  in  Connihan  v.  Thompson,  111  Mass.  270,  holding  that  the  mere 
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>f  an  action  for  breach  of  contract  to  convey  and  attachment  of  the 

Is  of  a  third  person  is  no  bar  to  a  bill  for  specific  performance. 

intles  from  fraud. 

Y  V.  Rountree,  2  Pinney  (Wis.)  379,  54  A.  D.  138;  Moore  v.  Ken- 

Wis.)  33,  52  A.  D.  145, — holding  that  fraud  by  a  vendor  of  chattels 

iw  of  the  parties  operates  to  imply  a  warranty  of  quality. 

of  oontracta. 

Ds  ▼.  Sanders,  8  Port.   (Ala.)   497,  33  A.  D.  297,  holding  that  a 

ct  is  construed  most  strongly  against  one  who  stipulates  for  the 

A  duty. 

ISS,  AYEB  V.  HUTCHINS,  4  MASS.  S70. 

list  holder  of  bill  or  note. 

iams  V.  Cheney,  3  Gray,  215,  holding  that  a  negotiable  paper  can- 

for  morality  of  consideration  against  a  bona  fide  holder  without 

tpital  Bank  v.  Thompson,  42  N.  H.  369,  holding  the  same  provided 

IS  before  maturity  and  there  was  no  statute  providing  otherwise; 

22  Pick.  263,  holding  non-negotiable  note  in  the  hands  of  an  as- 
D  equitable  defenses. 

-ence  notes  in  41  A.  D.  75,  on  who  is  a  bona  fide  holder  of  nego- 
its;  33  A.  D.  555,  on  burden  of  proof  as  to  good  faith  of  holder; 
1  mala  fides  in  holder  of  note;  4  A.  D.  76,  on  defenses  against  in- 

705,  on  defenses  against  note  where  received  under  circumstances 
on. 

B  in  26  A.  D.  611,  on  title  of  transferee  of  stolen  cash,  bank  bills, 
lyable  to  bearer,  and  other  negotiable  instruments;  26  A.  D.  168, 
ona  fide  holder;  11  A.  S.  R.  309,  on  fraud  in  inception  of  negotiable 
ffecting  bona  fide  holders. 
er  after  maturity  or  dishonor. 

I  V.  Smith,  11  Gray,  38;  Atlantic  DeLaine  Co.  t.  Tredick,  5  R.  I. 
hat  assignee  of  overdue  note  takes  subject  to  equitable  defenses 
a  the  original  parties;  Bishop  v.  Dexter,  2  Conn.  419;  Bridge  ▼. 
ad.  342, — on  the  same  contention;  Tucker  v.  Smith,  4  Me.  416, 
aud  or  any  equitable  defense  is  good  against  an  indorsee  of  an 
^oodfolk  V.  Blount,  3  Hayw.  (Tenn.)  147,  9  A.  D.  736,  same  of 
er  the  refusal  of  payment  or  under  an  indorsement  without  re- 
kturity;  Holton  v.  Hubbard,  49  La.  Ann.  715,  22  So.  338,  holding 
erred  on  first  day  of  grace  as  collateral  security  not  subject  to 
I  original  parties. 

'ence  notes  in  39  A.  D.  710,  as  to  what  defenses  indorsee  of  over- 
ject;  16  A.  D.  415,  on  defenses  against  overdue  note  in  hands  of 

s  in  46  L.R.A.  813,  on  proof  as  to  equities  in  case  of  transfer  of 
r  after  nmturity;  46  L.R.A.  770,  on  violation  of  contemporaneous 
}fense  to  negotiable  paper  transferred  after  maturity. 

in  Paige  v.  Cagwin,  7  Hill,  361,  42  A.  D.  68,  holding  payee's 
or  to  indorsement  inadmissible  against  indorsee  after  maturity, 
in  Continental  Nat.  Bank  v.  Townsend,  87  N.  Y.  8,  holding  indorsee 

of  grace  before  actual  dishonor  is  bona  fide;  Kilcrease  v.  White, 
ig  that  the  indorsee  of  an  overdue  note  takes  subject  to  all  equities 
the  note  transaction  itself,  but  not  as  to  those  arising  from  col- 
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—  Usury  as  a  defense. 

Cited  in  Kendall  v.  Robertson,  12  Cush.  166,  holding  by  statute  that  usury  is  i 
defense  pro  ianto  to  a  note  against  a  bona  fide  indorsee  before  maturity  for  vain 
and  without  notice;  Young  v.  Berkley,  2  N.  H.  410,  holding  that  usury  is  no 
available  against  a  bona  fide  holder  of  a  note  without  notice  in  the  absence  of  ai 
express  statute  making  the  note  void. 
When  a  demand  note  becomes  overdue. 

Cited  in  Atlantic  De  Laine  Co.  v.  Tredick,  5  R.  I.  171,  holding  that  a  demam 
note  is  overdue  after  it  has  run  a  reasonable  time  from  its  date;  Thielman  i9 
Gueble,  32  La.  Ann.  260,  36  A.  R.  267,  holding  that  this  rule  not  affected  by  th( 
fact  that  the  note  bears  interest  though  this  may  be  an  element  in  asoertainin] 
what  is  a  reasonable  time;  Herrick  v.  Woolverton,  41  N.  Y.  581,  2  Phila.  Jjsg 
Gaz.  265,  holding  note  payable  on  demand  with  interest,  subject  to  defense  agains 
payee,  as  against  transferee  nearly  three  months  after  date;  Shirley  v.  Todd,  t 
Me.  83,  holding  that  an  indorsement  of  a  demand  note  three  years  after  its  dat 
lets  in  equitable  defenses;  Cromwell  v.  Arrott,  1  Serg.  ft  R.  180,  holding  that  : 
failure  to  give  notice  of  an  assignment  until  fourteen  months  after  the  date  of  i 
demand  note  will  justify  presumption  that  the  indorsee  had  notice. 

Cited  in  reference  note  in  5  A.  D.  246,  on  dishonor  of  note  pajrable  on  demand. 
Notice  implied  from  circumstances. 

Cited  in  Pringle  v.  Phillips,  5  Sandf.  157,  holding  that  circumstances  whicl 
ought  reasonably  to  arouse  one's  suspicions  will  operate  to  charge  notice. 

—  As  to  purchasers  of  negotiable  paper. 

Cited  in  Hall  v.  Hale,  8  Conn.  336;  Birdsall  v.  Russell,  1  Robt.  538;  Thmnpaoi 
V.  Hale,  6  Pick.  259;  Hunt  v.  Sandf ord,  6  Yerg.  387, — holding  that  an  indorsee 
under  circumstances  which  might  reasonably  create  suspicion  takes  subject  U 
equitable  defenses;  Hamilton  v.  Marks,  52  Mo.  78,  14  A.  R.  391,  holding  tluU 
equitable  defenses  are  available  against  an  assignee  before  maturity  under  eircum 
stances  sufficient  to  cast  a  shade  on  the  transaction  though  there  was  no  ezpresi 
notice;  Stein  v.  Rheinstrom,  47  Minn.  476,  50  N.  W.  827,  holding  that  a  purchase] 
of  negotiable  paper  must  exercise  ordinary  prudence  in  respect  to  knowledge  de 
rived  from  an  inspection  of  the  paper;  Perkins  v.  Challis,  1  N.  H.  254,  holding 
that  proof  that  an  indorsement  before  maturity  was  colorable  will  let  in  defense! 
which  existed  between  the  original  parties;  Fillebrown  v.  Hayward,  190  Mass 
472,  77  N.  E.  45,  holding  by  virtue  of  statute  that  neither  knowledge  of  suspicioui 
circumstances  nor  doubts  as  to  genuineness  nor  gross  negligence  will  defeat  a  re- 
covery unless  amounting  to  bad  faith;  Isom  v.  First  Nat.  Bank,  52  Miss.  902, 
holding  words  trust  or  trustee  on  paper  called  for  inquiry;  Griffith  v.  Reford,  ] 
Rawle,  196  (dissenting  opinion),  on  duty  to  follow  up  facts  challenging  inquiry; 
Fusilier  v.  Bonin,  12  Mart.  (La.)  235,  holding  notary's  signature  "ne  varietw* 
did  not  call  for  inquiry  or  restrict  indorsement. 

Cited  in  note  in  125  A.  S.  R.  802,  as  to  who  are  bona  fide  holders  of  negotiabk 
instruments. 
Contracts  against  public  policy. 

Cited  in  Adams  v.  Barrett,  5  €ki.  404,  holding  that  a  contract  for  compounding 
a  felony  is  illegal  and  void;  Bills  v.  Comstock,  12  Met.  468,  holding  that  a  note 
given  to  secure  the  release  of  a  prisoner  in  the  custody  of  an  officer  by  virtue  oi 
a  mittimus  is  void;  Brooks  v.  Cooper,  50  N.  J.  Eq.  761,  55  A.  6.  R.  793,  21  L.R.A. 
1617,  26  Atl.  978,  holding  that  a  contract  between  two  newspapers  to  take  tunu 
on  state  contracts  and  divide  the  profits  is  void  where  the  statute  provides  thai 
the  contract  shall  go  to  the  cne  having  the  largest  circulation;  Commercial  Bank  v. 
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.  28,  arguing  thai  a  promise  to  indemnify  an  officer  for  violating 
\>e  implied. 

erenoe  notes  in  40  A.  D.  524,  on  contracts  deemed  void  as  against 
26  A.  D.  79,  on  sufficiency  of  act  forbidden  by  law  as  consideration 

es  in  86  A.  S.  R.  558,  on  invalidity  of  indemnity  to  sheriffs;  40  A. 
rhen  agreement  for  indemnity  is  void  because  act  indemnified  against 


2S6,  STOUGHTON  v.  BAKBR,  4  MASS.  522. 
ibt  of  fishing. 

n.  V.  Vincent,  108  Mass.  441,  as  an  instance  where  the  grant  of  an 
i^  of  fishing  to  an  individual  was  in  question. 
y  rigbts  in  streams. 

yoke  Water  Power  Co.  v.  Lyman,  15  Wall.  500,  21  L.  ed.  133,  holding 
in  the  Connecticut  river  in  Massachusetts  public  and  subject  to 

te  in  60  L.R.A.  508,  on  interference  with  other  fishery  rights  in 
it  to  fish. 

i  People  V.  Piatt,  17  Johns.  195,  8  A.  D.  382,  holding  the  fact  that 
or  salmon  frequent  a  river  at  certain  seasons  is  no  criterion  in 
hether  a  river  is  private  property. 
»wiier  of  a  dam  as  to  fish  way. 

^uid  Fisheries  v.  Holyoke  Water  Power  Co.  104  Mass.  446,  6  A.  R. 
Falmouth,  167  Mass.  115,  45  N.  £.  184,— holding  that  every  owner 
fls  a  stream  where  migratory  fish  are  accustomed  to  pass  is  obliged 
assage  for  fish  unless  exempted  by  his  grant;  Cole  v.  Eastham,  138 
ame  point;  Parker  v.  People,  111  111.  581,  53  A.  R.  643  (dissenting 
oapplicability  of  foregoing  rule  to  a  common-law  state, 
erence  note  in  84  A.  S.  R.  349,  on  requiring  fish  ways  in  dam. 
kt  in  State  v.  Glen,  52  N.  C.  (7  Jones  L.)   321,  holding  on  purely 
principles  that  a  grantee  of  mill  rights  on  non-novigable  stream  can- 
led  to  provide  a  fish  way  except  by  the  exercise  of  eminent  domain. 
K>wer  to  protect  fish. 

trill  V.  My  rick,  12  Me.  222,  holding  that  the  legislature  has  power  to 
ms  in  which  fish  have  been  accustomed  to  pass;  State  v.  Roberts, 
47  A.  R.  199,  holding  that  the  legislature  may  regulate  the  passage 
nsh  in  rivers  and  streams;  Com.  v.  Look,  108  Mass.  452,  sustaining 
ilating  the  time  and  manner  of  taking  fish  from  unnavigable  rivers. 
te  in  39  L.R.A.  587,  on  right  of  government  to  prevent  obstruction 
iontrol  over  right  of  fishery. 
re  provisions  as  to  fish  ways. 

m.  V.  Essex  Co.  13  Qray,  239,  holding  a  riparian  right  established 
to  laws  respecting  fish  ways  not  alterable  in  that  regard  by  statute ; 
Isley,  108  Iowa,  396,  79  N.  W.  138;  Parker  v.  People,  111  111.  581,  53 
5st  Point  Water  Power  A  Land  Improv.  Co.  v.  Stote,  49  Neb.  218,  66 
lolding  the  validity  of  a  statute  which  provided  for  fish  ways  in  dams 
ng  and  in  those  to  be  constructed;  State  ex  rel.  Remley  v.  Meek, 
,  84  A.  S.  R.  342,  51  L.R.A.  414,  84  N.  W.  3,  holding  that  grantee  of 
the  state  is  not  exempt  from  the  operation  of  a  similar  statute; 
ish,  9  Pidc.  87,  sustaining  a  penal  law  against  keeping  a  dam  with- 
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Public  and  private  riparian  rl^ts. 

Cited  in  Com.  v.  Alger,  7  Cosh.  63,  holding  soil  right  subject  to  pablie  rights; 
Shaw  y.  Crawford,  10  Johns.  236,  holding  owner  of  dam  liable  for  obstructing 
rafts;  Dyer  v.  Curtis,  72  Me.  181,  holding  fee  ownership  in  certain  flats  subject  to 
public  easement. 

Cited  in  notes  in  67  A.  D.  693,  on  dams  in  navigable  streams;  13  L.RJI.  826, 
on  right  to  float  logs  in  navigable  stream. 
Construction  of  statutes  In  favor  of  public. 

Cited  in  United  SUtes  v.  Hewes,  Crabbe,  307,  Fed.  Cas.  No.  16,359,  4  Clark  (Pa.) 
368,  2  Am.  L.  J.  211;  United  States  v.  Greene,  4  Mason,  427,  Fed.  Cas.  No.  16, 
268;  People  v.  Gilbert,  18  Johns.  227;  SUte  v.  Milbum,  0  Gill,  105,— 4iolding  that 
restrictive  acts  are  construed  so  as  to  exclude  the  sovereign  power  unless  they  pro- 
vide otherwise;  Den  ex  dem.  Van  Kleek  v.  CHanlon,  21  N.  J.  L.  582,  holding  that 
lands  which  have  escheated  to  the  state  are  not  within  a  statute  which  authorizes 
a  sale  of  decedent's  lands  for  the  payment  of  debts ;  United  States  v.  Tetlow,  2  Low. 
Dec.  159,  Fed.  Cas.  No.  16,466,  holding  the  United  SUtes  as  plaintiflfs  in  aq 
action  at  common  law  are  not  exempt  from  the  provisions  of  a  statute  exempt* 
ing  poor  debtors  from  arrest. 

Cited  in  note  in  8  E.  R.  C.  203,  on  binding  effect  of  statute  on  state  when  not 
expressly  named. 
Limitations  or  la<die0  as  against  state. 

Cited  in  Armstrong  v.  Morrill,  14  Wall.  120,  20  L.  ed.  765;  Josselyn  v.  Stone,  29 
Miss.  763;  Levasser  v.  Washburn,  11  Gratt  672;  Briasfield  v.  Carter,  2  Ga.  143; 
Doe  ex  dem.  Kennedy  v.  Townsley,  16  Ala.  239, — holding  that  statutes  of  limi- 
tation do  not  run  against  the  state  in  the  absence  of  express  provisions;  Attj. 
Gen.  V.  Revere  Copper  Co.  152  Mass.  444,  9  L.ILA.  510,  26  N.  B.  605,  holding  by 
virtue  of  an  express  statute  that  a  real  action  by  commonwealth  may  be  barred 
by  limitation. 

Cited  in  notes  in  8  B.  R.  0.  179,  on  imputation  of  laches  to  the  government; 
101  A.  S.  R.  147,  on  origin  and  purpose  of  maxim.  Nullum  iempua  oeourrU  regi; 
101  A.  S.  R.  165,  166,  on  effect  on  maxim,  "Nullum  tempu9  ocourrii  regi,  of  stat- 
utes expressly  applying  limitations;  26  L.R.A.  451,  on  applicability  of  maxim 
Nullum  tempua  occurrii  regi  to  acquiring  of  title  to  highway  by  prescription;  8 
L.RjIl.  829,  as  to  whether  length  of  time  will  legtMze  encroachment  on  highway; 
93  A.  S.  R.  716,  on  acquiring  prescriptive  title  to  water  as  against  sovereign  state 
or  government. 
—  As  to  public  nuisances. 

Cited  in  Cross  v.  Morristown,  18  N.  J.  Eq.  305,  holding  that  an  encroachment 
upon  a  public  highway  cannot  be  legalized  by  lapse  of  time;  State  v.  Franklin 
Falls  Co.  49  ¥  H.  240,  6  A.  R.  513,  holding  that  a  public  nuisance  cannot  be 
legalized  by  an  adverse  user  which  is  known  to  have  originated  within  the  memory 
of  persons  now  living;  State  v.  Rankin,  3  S.  C.  N.  S.  438,  16  A.  R.  737;  Charlotte 
V.  Pembroke  Iron  Works,  82  Me.  391,  8  L.R.A.  828,  19  Atl.  902,— holding  that  no 
length  of  time  will  legalize  a  public  nuisance  in  the  absence  of  an  express  stat- 
ute; Phinizy  v.  Augusta,  47  Ga.  260,  on  public  nuisances  as  an  exception  to  the 
general  rule  that  the  statute  of  limitations  runs  against  nuisances;  Parker  v. 
People,  111  111.  581,  53  A.  R.  643;  State  v.  Beardsley,  108  Iowa,  396,  79  N.  W. 
138, — holding  that  the  maintenance  of  a  dam  for  the  prescriptive  period  will  not 
create  a  right  against  the  power  of  the  state  to  compel  the  erection  of  fish  ways. 
Execution  of  Joint  discretionary  power. 

Referred  to  as  leading  case  in  Com.  v.  Essex  Co.  13  Gray,  239,  on  necessity  of 
uniled  action  by  committee  of  several  members. 
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Cited  in  Stephenson  v.  Qooeh,  7  Me.  152,  holding  that  discretionary  power  in  a 
committee  cannot  be  exercised  by  one  of  their  number;  Andover  v.  Grafton,  7  N. 
H.  298,  holding  note  executed  by  single  selecUnan  not  binding  cm  town. 
Delegation  of  delegated  aathorlty. 

Cited  in  Despatch  Line  of  Packets  v.  Bellamy  Mfg.  Co.  12  N.  H.  205,  37  A.  D. 
203,  on  power  of  corporate  directors  to  delegate  to  one  of  their  number  authority 
to  execute  a  mortgage;  Mason  y.  Wait,  5  111.  127,  holding  as  a  general  rule  that  a 
tnut  cannot  be  delegated  unless  it  is  a  power  coupled  with  an  interest;  Female 
Orphan  Asylum  v.  Johnson,  43  Me.  180,  holding  that  power  in  a  board  of  managers 
of  in  orphanage  to  bind  to  serrioe  children  under  their  control  cannot  be  delegated; 
Farmers'  Mut.  F.  Ins.  Co.  v.  Chase,  66  N.  H.  341,  holding  same  of  directors'  power 
to  levy  insurance  assessments;  Gillis  v.  Bailey,  21  N.  H.  149,  holding  same  of  power 
of  directors  to  lease  lands;  State  ex  rel.  Pearson  v.  Hayes,  61  N.  H.  264,  holding 
statute  invalid  which  was  dependent  for  operative  force  on  vote  of  electors. 

Cited  in  notes  in  50  A.  S.  R.  119,  on  power  of  fiduciary  officers  to  delegate  au- 
thority; 50  A.  S.  R.  Ill,  on  power  of  agent  to  appoint  subagent. 
Interpretation  of  early  flraDchlsea  from  towns. 

Cited  in  Gloucester  Water  Supply  Co.  v.  Gloucester,  179  Mass.  365,  60  N.  E. 
977,  holding  that  the  ordinary  rigid  rules  as  to  the  construction  of  conveyances 
have  no  application  to  early  grants  of  franchises  by  towns;  Gray  v.  Cambridge, 
189  llass.  405,  2  L.ILA.(N.S.)  976,  76  N.  E.  195,  arguing  the  same;  Charles 
Ki?er  Bridge  t.  Warren  Bridge,  11  Pet.  420,  9  L.  ed.  773  (dissenting  opinion),  on 
construction  of  franchises. 

S  AM.  DBC.  248,  HOIiBROOK  ▼.  FINNKT,  4  MASS.  566. 
Seisin  to  support  dower. 

Cited  in  Pendleton  v.  Pomeroy,  4  Allen,  510;  Johnson  v.  Plume,  77  Ind.  166,— 
holding  that  a  surviving  wife  has  no  interest  in  land  if  the  seisin  of  the  husband 
was  merely  instantaneous;  Gully  v.  Ray,  18  B.  Mon.  107,  holding  that  a  widow  is 
not  entitled  to  dower  where  the  husband  was  only  a  trustee  of  the  legal  title; 
f\tk  V.  Eastman,  5  N.  H.  240,  holding  legal  seisin  of  a  vested  remainder  not  suf- 
Bdent;  Stanwood  v.  Dunning,  14  Me.  290,  holding  that  seisin  by  the  husband  for 
hif  own  use  for  any  portion  of  time  even  if  it  be  but  for  a  moment  entitles  the 
widow  to  dower. 

Cited  in  reference  note  in  20  A.  D.  438,  on  dower  in  case  of  transitory  seisin. 

Cited  in  note  in  34  L.  ed.  U.  S.  826,  on  right  to  dower. 
—  Land  held  under  pnrchase  money  mortgage. 

Cited  in  George  v.  Cooper,  15  W.  Va.  666;  Eslava  v.  Lepretre,  21  Ala.  504,  56 
A  D.  266;  Thomas  v.  Hanson,  44  Iowa,  651 ;  McCauley  v.  Grimes,  2  Gill  &  J.  318, 
20  A.  D.  434, — ^holding  that  a  widow  is  not  entitled  to  dower  against  a  purchase 
money  mortgagee  where  the  execution  of  the  deed  and  mortga<2:e  were  simultaneous ; 
Hubbard  v.  Norton,  10  Conn.  422;  Slaughter  v.  Culpepper,  44  Ga.  319  (dissenting 
opinion),— on  the  same  proposition;  Kittle  v.  Van  Dyck,  1  Sandf.  Ch.  76;  Roush 
T.  Miller,  39  W.  Va.  638,  20  S.  E.  663;  King  v.  Stetson,  11  Allen,  407;  Clark  v. 
Hunroe,  14  Mass.  351, — ^holding  the  same  though  the  purchase  money  mortga^'c 
was  to  a  third  party;  Mayburry  v.  Brien,  15  Pet.  21,  10  L.  ed.  646,  holding  the 
■inie  where  the  purchase  money  mortgage  was  either  to  the  vendor  or  a  third 
party;  De  Garmo  v.  Phelps,  176  N.  Y.  455,  68  N.  E.  873,  holding  lender  of  money 
to  purchase  at  judicial  sale  secured  by  the  land  has  same  standing  as  purchase 
money  mortgage;  Blevins  v.  Rogers,  32  Ark.  258,  holding  same  of  mortga!;ee  who 
Advanced  money  to  take  up  bond  for  title  receiving  a  mortgage  from  the  purchaser; 
Whitehead  v.  Middleton,  2  How.  (Miss.)  692,  holding  that  rule  that  seisin  under  a 
Am.  Dec.  Vol.  I.— 21.  r^^^M^ 
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parchase  money  mortgmge  will  not  give  a  right  to  dower  prevails  only  aa  to  the 
mortgagee  or  hia  repreeentatives;  Adams  y.  Hill,  29  N.  H.  202,  holding  that  a 
widow  is  entitled  to  dower  upon  the  payment  of  her  share  of  the  mortgage  debt  for 
purchase  money. 

Cited  in  reference  note  in  37  A.  D.  669,  on  dower  as  affected  by  purchase  money 
mortgage  or  trust. 

Distinguished  in  Bell  y.  New  York,  10  Paige,  49,  where  the  purchase  money 
mortgage  had  not  been  foreclosed  when  dower  was  claimed  in  the  equity  of  re- 
demption. 

Questioned  in  Wooldridge  y.  Wilkina,  3  How.  (Miss.)  360,  whether  simultane- 
ous deed  and  purchase  money  mortgage  was  a  momentary  seisin  excluding  dower; 
Beck  y.  McGillis,  9  Barb.  35,  expressing  doubts  as  to  the  rule  that  a  widow  is  not 
to  be  endowed  against  a  purchase  money  mortgagee  where  the  execution  of  the 
conveyance  and  mortgage  were  simultaneous. 

Disapproved  in  Stow  v.  Tifft,  16  Johns.  468,  8  A«  D.  266  (dissenting  opinion), 
on  the  right  to  dower  under  the  same  circumstances. 
Qnallty  of  aeisin  or  estate  where  grantee  Immediately  reeonveys. 

Cited  in  Flynt  v.  Arnold,  2  Met.  619;  M'Kechnie  ▼.  Hoskins,  23  Me.  230,— hold- 
ing that  the  seisin  of  a  purchase  money  mortgagor  is  instantaneous;  Dnnlap  v. 
Wright,  11  Tex.  697,  62  A.  D.  606,  holding  that  the  fee  will  substantially  remain 
in  the  vendor  where  a  purchase  money  mortgage  is  executed  simultaneously  with 
the  deed;  Lynch  v.  Dearth,  2  Penr.  &  W.  101  (dissenting  opinion),  on  reality  of 
title  in  property  passed  through  grantee  as  conduit  without  his  having  paid  for  it. 
—  Effect  on  right  to  homestead  exemption. 

Cited  in  Bums  v.  Thayer,  101  Mass.  426,  holding  that  no  estate  of  homestead  is 
let  in  upon  the  release  of  an  old  mortgage  and  the  taking  of  a  new  one;  Lessen 
v.  Vance,  8  Cal.  271,  68  A.  D.  322,  holding  same  where  a  purchase  money  mort- 
gage to  a  third  person  was  executed  as  a  part  of  the  transaction. 
Priorities  dependent  on  momentary  seisin. 

Cited  in  Cowardin  v.  Anderson,  78  Va.  88;  Scott  v.  Warren,  21  Oa.  408;  Ban- 
ning v.  Edes,  6  Minn.  402,  Gil.  270, — holding  same  and  that  lien  of  a  judgment 
does  not  attach;  Hazelton  v.  Lesure,  9  Allen,  24;  Chickering  v.  Love  joy,  13  Mass. 
61, — holding  the  same  in  such  case  as  to  attachment;  Farmers  Loan  &  T.  Co.  v. 
People,  1  Sandf.  Ch.  139,  holding  the  same  so  as  to  preserve  the  lien  of  the 
mortgage  where  the  land  escheated  because  the  purchaser  was  an  alien;  Reea 
V.  Ludington,  13  Wis.  277,  80  A.  D.  741;  Middleton  Sav.  Bank  v.  Fellowes,  42 
Conn.  36;  Thaxter  v.  Williams,  14  Pick.  49, — ^holding  the  same  so  as  not  to  let  in 
a  mechanic's  lien  against  the  mortgagor;  Libbey  v.  Tidden,  192  Mass.  176,  78  N. 
E.  313,  restricting  this  rule  to  purchase  money  mortgages;  Cass  v.  Martin,  6  N.  H. 
25,  holding  that  a  grantee  who  executed  a  purchase  money  mortgage  as  part  of 
an  entire  transaction  has  no  estate  except  an  equity  of  redemption ;  Woodward  t. 
Sartwell,  129  Mass.  210,  holding  that  the  Fcisin  of  one  who  immediately  conveyed 
to  another  as  a  part  of  the  same  transaction  is  not  ordinarily  attachable;  Marsh 
V.  Rice,  1  N.  H.  167,  holdins:  releaise  of  a  mortgage  to  permit  conveyance  to  pur- 
chaser from  the  mortgagee  does  not  let  in  rights  under  an  execution ;  Edwards  ▼. 
Weil,  99  Fed.  822,  holdivig  no  additional  rights  acquired  by  a  judgment  creditor 
upon  the  release  of  the  mortgage  and  the  simultaneous  execution  of  a  new  mort- 
gage to  a  third  person ;  Ruffaker  v.  Bowman,  4  Sneed,  89,  holding  that  conveyance 
to  the  !tebtor  by  a  purchaiwr  at  a  foreclosure  sale  and  an  immediate  reconveyanct* 
for  the  purpose  of  extinguishing  the  equity  of  redemption  will  not  operate  to  let 
In  a  judgment  lien. 

Cited  in  reference  note  in  8  A.  D.  271,  on  momentary  seisin. 
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iahed  in  Monroe  ▼.  West^  12  Iowa,  119,  79  A.  D.  524,  holding  under  Btat- 

mechanic  has  a  lien  for  work  under  a  contract  with  one  in  possession 

nd  for  a  deed. 

re  laws. 

Clarke  t.  Cordis,  4  Allen,  466,  upholding  power  of  legislature  to  author- 

»rs,  trustees,  etc.,  to  compromise  disputes  between  claimants;  Thayer  y. 

Me.  284,  holding  that  a  statute  which  changes  the  remedy  for  an 
t  prisoner  on  execution  for  debt  is  not  an  impairment  of  rights  though 
bo  an  action  already  commenced. 

notes  in  19  L.Rji.  248,  on  l^slatiTe  power  to  defeat  contingent  inter- 
perty;  cited  in  note  in  41  L.  ed.  U.  8.  96,  on  retroactive  laws  and  laws 
Tested  rights, 
ished  in  Simmons  v.  Hanover,  23  Pick.  188,  upholding  the  power  of  the 

to  change  remedial  laws  though  they  incidentally  operate  on  existing 

gilts  or  temirea. 

Burice  T.  Barron,  8  Iowa,  132,  holding  vested  rights  not  subject  to  legis- 
rol  unless  the  same  is  beneficial;  Davison  v.  Johonnot,  7  Met.  388,  41 
arguing  that  the  legislature  has  power  to  alter  a  tenure  by  substituting 
>re  beneficial ;  Miller  v.  Miller,  16  Mass.  69,  upholding  statute  providing 
property  conveyed  to  two  or  more  persons  shall  be  held  as  estates  in 
iless  joint  tenancy  clearly  shown  to  have  been  intended. 
tower. 

Noel  T.  Ewing,  9  Ind.  37,  holding  that  the  legislature  has  plenary  power 
;  Bass  T.  Roanoke  Nav.  k  Water  Power  Co.  Ill  N.  C.  439,  19  L.R^. 
S.  402,  holding  law  regulating  sale  of  corporate  property  for  benefit 
8  not  an  impairment  of  contract;  Loveren  v.  Lamprey,  22  N.  H.  434, 
;hts  under  a  will  not  vested  till  death  of  testator. 

ished  in  Dunn  v.  Sargent,  101  Mass.  336,  holding  that  the  interest  of 
in  a  remainder  already  bequeathed  to  his  wife  upon  the  contingency  of 
ing  a  life  tenant  is  so  far  vested  as  not  to  be  taken  away  by  a  statute 
>re  the  contingency. 
Instmments  as  one  transaction. 

Jackson  ex  dem.  Watson  v.  McKenny,  8  Wend.  233,  20  A.  D.  690;  Dun- 
^ht,  11  Tex.  597,  62  A.  D.  606,— holding  that  a  deed  and  defeasance  ex- 
the  same  time  between  the  same  parties  constitute  one  entire  trans- 
kuford  T.  Rogers,  11  Barb.  18,  holding  the  same  as  to  an  assignment  and 
if  a  mortgage  executed  under  similar  circumstances;  Stow  v.  Tifft,  15 
,  8  A.  D.  206;  Lessen  v.  Vance,  8  Cal.  271,  68  A.  D.  322;  Moring  v. 
85  N.  C.  466;  Howards  v.  Davis,  6  Tex.  174;  Young  v.  Tarbell,  37  Me. 
«  a  deed  and  mortgage  executed  under  similar  circumstances  were  re- 
one  transaction;  Isham  v.  Morgan,  9  Conn.  374,  23  A.  D.  361,  holding 
>regoing  rules  have  no  application  where  the  contracts  were  in  every 
rate  and  disjoined;  Webster  v.  Campbell,  1  Allen,  313,  holding  that  the 
if  a  deed  on  the  same  day  as  the  grantor  received  a  conveyance  is  a  fact 
7  but  not  conclusive  of  instantaneous  seisin ;  Newbegin  v.  Langley,  30 
I  A.  D.  612,  holding  that  deed  and  mortgage  though  of  different  dates 
one  transaction  when  both  were  delivered  at  the  same  time;  Hill  v. 
1  Minn.  22,  Oil.  5,  where  a  deed  and  a  bond  executed  at  the  same  time 
ne  parties  and  affecting  the  same  subject-matter  were  construed  in 
mortgage;  Reed  v.  Morrison,  12  Serg.  &  R.  18,  holding  that  the  several 
eremonies  necessary  to  complete  a  conveyance  are  taken  together  as  one 
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act;  Roberta  v.  Wiggin,  1  N.  H.  73,  8  A.  D.  38,  on  the  effect  of  a  deed  and  pur- 
chase money  mortgage  as  one  transaction  where  party  seeks  to  avoid  one  and  af- 
firm the  other. 

Distinguished  in  Clark  v.  Brown,  3  Allen,  609,  denying  equality  of  lien  to  mori- 
gages  which  though  simultaneous  were  intended  to  be  senior  and  junior. 
Ek]uallty  of  shares  as  implying  tenancy  in  oonunon. 

Cited  in  Midgett  v.  Midgett,  117  N.  C.  8,  23  S.  E.  37,  holding  that  a  number  of 
devisees  taking  a  like  number  of  parts  of  land  share  and  share  alike  are  tenants  in 
common. 
Dower  In  mortgaged  lands. 

Distinguished  in  Bolton  v.  Ballard,  13  Mass.  227,  upholding  right  to  dower,  of 
wife  of  one  conveying  mortgaged  premises,  when  grantee  pays  mortgage  to  mort- 
gagee and  balance  to  grantor;  McMahon  v.  Russell,  17  Fla.  698,  holding  under 
statute  that  a  mortgage  by  husband  with  release  of  dower  by  wife  to  the  mort- 
gagee do  not  cut  off  the  mortgagor's  title  nor  affect  the  dower  right  of  the  wife 
except  as  to  the  mortgage  debt. 
Dower  rights  in  conunon  tenancies. 

Cited  in  Reed  v.  Kennedy,  2  Strpbh.  L.  67,  holding  that  the  removal  of  the  right 
of  survivorship  among  joint  tenants  by  statute  entitles  the  widow  of  such  a  ten- 
ant to  dower. 

8  AM.  DEO.  246,  PRESOOTT  ▼.  TRUEMAN,  4  MASS.  627. 

What  constitutes  encumbrance. 

Cited  in  Post  v.  Campau,  42  Mich.  90,  3  N.  W.  272,  holding  that  every  right  to, 
or  interest  in,  land  to  diminution  of  its  value  is  encumbrance;  Leary  v.  Durham, 

4  Oa.  693;  Fletcher  v.  Holmes,  32  Ind.  497;  Carter  v.  Denman,  23  N.  J.  L.  260; 
Polk  v.  Sumter,  2  Strobh.  L.  81 ;  Russ  v.  Perry,  49  N.  H.  647 ;  Muirhead  v.  Clabby, 
7  Phila.  346,  27  Phila.  Leg.  Int.  117;  Shearer  v.  Ranger,  22  Pick.  447,— holding:  in- 
choate right  of  dower  an  encumbrance;  Shell  v.  Dimcan,  31  S.  C.  647,  6  L.RJ^.  821, 
10  S.  E.  330,  holding  that  inchoate  right  while  an  encumbrance  is  not  a  lien ;  Mo- 
Cord  V.  Massey,  166  111.  123,  39  N.  E.  692,  holding  dower  either  inchoate  or  con- 
summate an  encumbrance ;  Fletcher  v.  Button,  4  N.  Y.  396,  holding  an  outstanding 
legal  title  an  encumbrance;  Doctor  v.  Darling,  68  Hun,  70,  22  N.  Y.  Supp.  669, 
holding  restrictions  as  to  character  of  buildings  erected  on  land  constitute  an  en- 
cumbrance; Foster  v.  Foster,  62  N.  H.  632,  holding  condition  limiting  the  uae  of 
property  is  an  encumbrance;  Fuller  v.  Scribner,  76  N.  Y.  190,  holding  a  judgment 
an  encumbrance;  Weiss  v.  Binnian,  178  111.  241,  62  N.  E.  969,  holding  an  ice  cut- 
ting privilege  an  easement  constituting  an  encumbrance;  Beach  v.  Miller,  61  III. 
206,  2  A.  R.  290;  Burk  v.  Hill,  48  Ind.  62,  17  A.  R.  731;  Farrington  v.  Tourtelott, 
39  Fed.  738;  Pilcher  v.  Atchison,  T.  &  S.  F.  R.  Co.  38  Kan.  616,  6  A.  S.  R.  770, 
16  Pac.  946/  -holding  right  of  way  of  railroad  an  encumbrance;  Fritz  v.  Pusey, 
31  Minn.  368,  18  N.  W.  94;  Grice  v.  Scarborough,  2  Speers,  L.  649;  Hoover  v. 
Chambers,  3  Wash.  Terr.  26,  13  Pac.  647;  Brass  v.  Vandecar,  70  Neb.  36,  96  N. 
W.  1036;  Deraars  v.  Koehler,  62  N.  J.  L.  203,  72  A.  S.  R.  642,  41  Atl.  720,— hold- 
ing outstanding  lease  an  encumbrance;  Harrison  v.  Des  Moines  &  Ft.  D.  R.  Co. 
91  Iowa,  114,  68  N.  W.  1081,  holding  highway  running  through  land  not  an  en- 
cumbrance; Herrick  v.  Moore,  19  Me.  313;  Copeland  v.  McAdory,  100  Ala.  663,  13 
So.  646, — holding  that  public  highway  constitutes  an  encumbrance;  Schmisseur  t. 
Penn,  47  111.  App.  278,  holding  same  of  a  private  way;  Giles  v.  Durgo,  1  Duer,  331, 
holding  that  privilege  to  use  wall  on  premises  as  a  party  wall  was  an  encumbrance ; 
Burr  V.  Lamaster,  30  Neb.  688,  27  A.  S.  R.  428.  9  L.R.A.  637,  46  N.  W.  1015,  hold- 
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ing  that  obligation  to  pay  part  of  cost  of  maintaining  party  wall  constitutes  an 
encumbrance;  Mitchell  v.  Warner,  5  Conn.  497,  holding  existing  right  to  take 
water  from  land  is  encumbrance;  Bronson  v.  Coffin,  108  Mass.  176,  11  A.  R.  335, 
heading  that  obligation  to  maintain  division  fence  constituted  an  encumbrance; 
Butler  V.  Butler,  67  S.  C.  211,  46  8.  E.  184;  Koezly  v.  Koezly,  31  Misc.  397,  65  N. 
T.  Supp.  613, — holding  mortgage  an  encumbrance;  Continental  Ins.  Co.  v.  Vanlue, 
126  Ind.  410,  10  LJIJ^.  843,  26  N.  E.  119,  holding  certain  mortgage  an  encum- 
brance within  the  meaning  of  an  insurance  policy ;  Spurr  v.  Andrew,  6  Allen,  420, 
holding  that  mi  existing  right  to  cut  and  r^nove  trees  within  a  certain  time  con- 
stituted an  encumbrance;  Huyck  v.  Andrews,  113  N.  Y.  81,  10  A.  8.  R.  432,  3 
LRA..  789,  20  N.  £.  581,  holding  easement  to  dam  up  and  use  waters  of  stream 
npcm  lands  conveyed  is  an  encumbrance;  Famum  v.  Peterson,  111  Mass.  148,  hold- 
i^  i^lit  of  redemption  from  mortgage  an  encumbrance ;  Chapman  v.  Kimball,  7 
Neb.  399,  holding  that  if  taxes  existed  as  lien  against  the  land  at  time  of  convey- 
ance they  would  constitute  an  encumbrance ;  McKenzie  v.  Shows,  70  Miss.  388,  35 
A.  S.  R.  664,  12  So.  336,  holding  that  a  conveyance  by  husband  of  all  merchantable 
tunber  on  bis  homestead,  with  an  indefinite  time  for  its  removal  is  an  encum- 
brance; Newcomb  v.  Fiedler,  24  Ohio  St.  463,  holding  that  estimated  value  of  labor 
of  eonstructing  ditches  through  lands  did  not  constitute  an  encumbrance;  Dowd- 
ney  v.  New  York,  64  N.  Y.  186  (dissenting  opinion),  as  to  what  constituted  an 
enemnbrance. 

Cited  in  reference  notes  in  3  A.  D.  383,  on  what  constitutes  encumbrance; 
97  A.  D.  643,  on  what  is  encumbrance  within  meaning  of  covenant  against  en- 
cnmbrances;  39  A.  D.  692,  on  easement  in  land  conveyed  as  encumbrance. 

Cited  in  note  in  .3  L.RJ^.  789,  on  covenant  against  encumbrances.  .    i 

Damages  for  encomtMrance  as  breach  of  coTenant  for  title. 

Cited  in  Richmond  v.  Ames,  164  Mass.  467,  41  N.  E.  671 ;  Bailey  v.  Agawam  Nat 
Bank,  190  Mass.  20,  112  A.  S.  R.  296,  3  L.R.A.(N.S.)  98,  76  N.  E.  449;  Funk  v. 
Voneida,  11  Serg.  t  R.  109,  14  A.  D.  617;  Pomeroy  v.  Burnett,  8  Blackf.  142; 
Briggs  V.  Morse,  42  Conn.  258;  Whisler  v.  Hicks,  6  Blackf.  100,  33  A.  D.  464; 
Myers  v.  Brodbeck,  110  Pa.  198,  6  Atl.  662,  17  W.  N.  C.  120,  43  PhiU.  Leg.  Int. 
186,  17  Pittab.  L.  J.  N.  S.  42;  French  v.  Morse,  2  Gray,  111;  Evans  v.  McLucas, 
12  S.  C.  66;  De  Forest  v.  Leete,  16  Johns.  122;  Garfield  v.  Williams,  2  Vt.  327; 
Andrews  t.  Davison,  17  N.  H.  413,  43  A.  D.  606;  Pillsbury  v.  Mitchell,  6  Wis.  17; 
Alden  ▼.  Parkhill,  18  Vt.  206;  Stowell  t.  Bennett,  34  Me.  422;  Scoffins  v.  Grand- 
•taff,  12  Kan.  467;  Harrington  v.  Murphy,  109  Mass.  299;  Bradshaw  v.  Crosby, 
161  Mass.  237,  24  N.  E.  47;  Lessly  v.  Bowie,  27  S.  C.  193,  3  8.  E.  199;  Truckee 
Lodge  No.  14,  I.  O.  O.  F.  v.  Wood,  14  Nev.  293;  Collier  v.  Gamble,  10  Mo.  467; 
Bayis  V.  Lyman,  6  Conn.  249, — ^holding  that  if  the  grantee  has  not  extinguished  the 
encumbranoe  his  damages  are  only  nominal;  Delavergne  v.  Norris,  7  Johns.  358, 
SAD.  281,  holding  same  but  if  grantee  has  extinguished  encumbrance  he  is  en- 
titled to  recover  price  paid  for  it;  Harlow  v.  Thomas,  16  Pick.  66,  holding  that 
jost  compensation  for  real  injury  resulting  from  continuance  of  an  encumbrance 
is  the  measure  of  damages  for  breach  of  covenant  against  encumbrances;  Porter 
▼.  Bradley,  7  R.  I.  538,  holding  that  when  grantee  has  been  kept  out  of  the  pos- 
■ession  of  the  estate  conveyed  by  an  outstanding  lease  the  rule  of  damages  is  the 
fair  rental  value  of  estate  for  \mexpired  term;  Norton  v.  Babcock,  2  Met.  610; 
Stewart  v.  Drake,  9  N.  J.  L.  139;  Haynes  v.  Stevens,  11  N.  H.  28;  Cole  v.  Lee, 
30  Me.  392;  Barnes  v.  Mott,  U  N.  Y.  397,  21  A.  R.  625;  McCord  v.  Massey,  61 
in.  App.  186;  Foote  v.  Burnet,  10  Ohio,  317,  36  A.  D.  90,— holding  that  for 
breach  of  covenant  against  encumbrances,  the  rule  of  damages  is  the  amount  paid 
to  extinguish  the  encumbrance  not  exceeding  consideration  and  interest  thereon ; 
I>inimick  v.  Lockwood,  10  Wend.  142,  holding  pro  rata  consideration  is  measure 
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fM>  breach  of  eoreaaat  agaiiMt  oMiiiBbrmaMt  where  part  of  the  premiies  ha 
been  sold  under  the  eBcmnbrmiice;  Snuth  t.  Carney,  127  Man.  179,  holdiag  th 
grantor's  eorenant  in  deed  to  fractional  interest  is  measured  by  the  correspondii 
fraction  of  the  amount  paid  to  dischaige  tbm  enenmbranee,  though  he  oonveyed  t 
remaining  interest  to  the  same  grantee;  I>eLoiig  t.  Spring  Lake  &  Sea  Girt  Co.  ( 
N.  J.  L.  1,  47  AtL  491,  holding  that  measure  of  damages  for  breach  of  covena 
against  encumbrances  is  same  as  for  brea^  of  covenant  of  seisin,  namely  the  oo 
siderati<m  mon^  aad  interest 

Cited  in  notes  in  9  LJLA.  300,  on  what  is  breaking  of  covenant  of  seisin;  : 
L.RJk.(NJ3.)  1185,  on  necessity  of  eriction  to  maintenance  of  action  for  breach 
covenant  of  seisin  or  right  to  conTcy. 

Distinguished  in  Gardner  ▼.  Niles,  10  Me.  279,  holding  that  when  grantor  s 
llrmatiTely  covenants  to  remove  the  encumbrance  within  a  stipulated  time  he 
liable  for  damages  although  the  grantee  has  not  removed  it. 
Dnmngee  for  want  of  seiaiB,  erlctkm,  or  dlstnrbniioe. 

ated  in  MitcheU  v.  Hasen,  4  Conn.  495,  10  A.  D.  109,  as  to  grantee 
damages  for  breadi  oi  covenant  of  seisin;  Hammerslough  v.  Hadcett,  48  Kan.  70 
29  Pac  1079,  holding  that  grantee  who  sold  the  property  and  was  never  distnrlM 
in  his  ownership  can  only  recover  nominal  damages  for  grantor's  want  of  seisii 
Mecklem  v.  Blake,  22  Wis.  472,  99  A.  D.  08,  holding  that  for  breach  of  covenant  < 
seisin  when  there  has  be^  no  eviction  or  other  actual  injury,  the  grantee  cs 
recover  only  nominal  damages;  Loomis  v.  Bedel,  11  N.  H.  74;  Morris  v.  Rowan,  1 
N.  J.  L.  304, — holding  measure  for  breach  of  warranty  of  title,  on  eviction,  ; 
amount  of  the  consideration  with  interest  and  costs ;  Cushman  v.  Blanchard,  2  M 
200,  11  A.  D.  70,  holding  that  expense  of  defending  possession  is  recoverable  und( 
a  covenant  of  warranty;  Merrill  v.  Shaw,  38  Me.  207,  holding  that  covenantor  i 
not  liable  for  costs  incurred  by  covenantee  in  defending  a  groundless  suit. 

Cited  in  notes  in  3  L.RJI.  792,  on  damages  for  breach  of  covenant  against  ei 
cumbrances;  125  A.  S.  R.  403,  on  nominal  damages  for  breach  of  covenant  c 
seisin. 

Disapproved  in  Mitchell  v.  Hasen,  4  Conn.  495, 10  A.  D.  109,  holding  measure  fc 
covenants  of  seisin  and  right  to  convey  is  consideration  paid  and  interest. 
Aocrnal  of  action  for  breach  of  covenant. 

Cited  in  Clark  v.  Swift,  3  Met.  390,  holding  that  if  there  is  an  encumbrance  o 
the  land  at  the  time  it  is  conveyed  the  covenant  against  encumbrances  is  broken  s 
soon  as  made;  Seibert  v.  Bergman,  91  Tex.  411,  44  S.  W.  03,  holding  that  limi 
tations  against  action  on  covenant  against  existing  encumbrances  does  not  rui 
till  the  warrantee  has  suffered  damage  therefrom ;  Dickson  v.  Briggs,  12  Ala.  211 
holding  that  covenant  to  remove  encumbrance  should  be  performed  within  reaaon 
able  time. 
—  On  indemnity  contracts. 

Cited  in  Conner  v.  Bean,  43  N.  H.  202,  denying  right  of  sheriff  to  recovery  oi 
indemnifying  bond  on  mere  entry  of  judgment  against  him;  Taliaferro  v.  Brown 
11  Ala.  702,  holding  that  covenantee  in  bond  of  indemnity  cannot  recover  till  h 
has  suffered  loss ;  Jeffers  v.  Johnson,  21  N.  J.  L.  73,  holding  that  judgment  again* 
sureties  on  bond  will  not  entitle  them  to  indemnity  unless  they  have  paid  thi 
judgment. 
Right  to  pay  encumbrance  and  resort  to  oorenantor. 

Cited  in  Funk  v.  Creswell,  5  Iowa,  02,  holding  that  under  special  oovenani 
against  encumbrances  grantee  need  not  wait  till  he  is  evicted  but  he  may  ex 
tinguish  the  encumbrance  and  call  upon  grantor  for  indemnity;  Brooks  v.  Moody 
20  Pick*  474,  holding  that  plaintiff  may  recover  the  amount  of  money  paid  by  bin 
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imbrance  although  it  was  paid  after  action  was  commenced;  Carter 
N.  J.  L.  260,  as  to  remedies  for  breach  of  covenant  against  enciim- 
b  y.  Pettus,  1  Stew,  t  P.  107,  a  purchaser  of  real  estate  has  right 
ens  and  remove  disabilities  upon  such  estate  and  have  amount  thus 
from  price  agreed  to  be  given;  English  v.  English,  69  Ga.  636,  al- 
ser's  right  to  pay  off  encumbrance  and  off  set  against  purchase  price; 
IS,  22  Fla.  177,  holding  he  cannot  set  up  title  purchased  adverse  to 

e  on  covenant  against  encumbrance. 

kwrence  v.  Montgomery,  37  Cal.   183,  holding  covenant  against  en- 
personal  and  does  not  run  with  the  land ;  Andrews  v.  Appel,  22  Hun, 
that  subsequent  grantee  who  has  paid  off  encumbrance  is  the  real 
est  in  action  against  original  grantor  for  breach. 
enanta  and  covenants  running  with  land. 

jwart  V.  Drake,  9  N.  J.  L.  139;  Mitchell  v.  Warner,  6  Conn.  497,— 
covenants  of  seisin  and  against  encumbrances,  if  false,  are  broken 
of  deed;  Dickson  v.  Desire,  23  Mo.  161,  66  A.  D.  661,  holding  that 
nant  of  indefeasible  seisin  implied  in  the  words  ''grant  bargain  and 
nant  running  with  the  land. 

tes  in  6  L.Rji.  361,  on  covenant  of  seisin  running  with  the  land; 
7,  on  covenants  as  to  encumbrances  running  with  the  land. 
)d  in  Mitchell  v.  Hazen,  4  Conn.  495,  holding  covenant  of  seisin 
onrantor  owning  in  common  gave  deed  to  parcel  of  the  land. 
Ite  to  satisfy  covenant. 

>ckwood  V.  Sturdevant,  6  Conn.  373,  holding  that  covenant  that 
n  indefeasible  estate  in  fee  simple,  is  not  supported  by  an  e.tite 
artesy,  with  actual  possession, 
in  Richardson  v.  Dorr,  6  Vt.  9,  holding  mere  seisin  in  fact  not  suf- 

rlg^t  to  convey. 

idwin  V.  Timmins,  3  Gray,  302,  holding  that  an  executor,  who  after 

rtgage  held  by  testator,  sells  the  land  without  license  of  court,  ia 

A  action  on  covenant  of  good  right  to  convey. 

breach  of  covenant  to  conrej, 

Idwin  V.  Munn,  2  Wend.  399,  20  A.  D.  627,  holding  vendor  who  be- 

I  faith  that  he  has  title  covenants  to  convey  and  discovering  before 

e  consideration  is  paid  a  defect  in  his  title,  not  liable  for  refusing 

itcher  V.  Button,  6  Barb.  646,  holding  that  a  breach  of  the  cimtract 

the  purchaser  to  an  action  and  such  breach  occurs  when  vendor, 

refuses  to  convey;  Western  R.  Corp.  v.  Babcock,  6  Met.  346,  as  to 

Bfusal  to  perform  contract  for  sale  of  land. 

Jits  In  deeds. 

kendall  v.  Mitchell,  3  McLean,  144,  Fed.  Cas.  No.  7,841,  holding  that 

kut  to  convey  by  ''a  good  general  warranty  deed  with  fee  simple  an- 

lant  of  seisin  is  not  essential. 

249,  FARNSWORTH  t.  CHILDS,  4  MASS.  6S7. 
►r  unrecorded  conveyance. 

ibles  V.  Reading,  8  Serg.  &  R.  484,  to  point  that  evidence  of  notice 
•n's  rights  in  real  property  as  cestui  que  trust  must  amount  to 
clearly  proved;  M'Mechan  v.  Griffing,  3  Pick.  149,  16  A.  D.  198, 
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holding  that  implied  notice  of  unr^stered  deed  must  be  a  necessary  and  unques- 
tionable inference  from  the  facts  proved;  Bridgewater  Iron  Co.  v.  Lissborger,  116 
U.  S.  8,  29  L.  ed.  667,  6  Sup.  Ct.  Rep.  241,  holding  bona  fide  transfer  of  shares  in 
corporation,  not  recorded  as  required  by  statute,  is  valid  against  subsequent  at- 
tachment of  creditor  having  notice;  Lament  v.  Cheshire,  0  Lans.  234  on  notice  of 
unrecorded  conveyance;  Newcomb  v.  Presbrey,  8  Met.  406;  Rogers  v.  Jones,  8  N.  H. 
264, — holding  that  if  party  make  proper  inquiry  and  has  good  reason  to  be- 
lieve that  no  deed  exists  he  is  not  charged  with  notice  of  unrecorded  deed;  War- 
ren V.  Swett,  31  N.  H.  332,  holding  that  defendants  were  put  upon  inquiry  in 
regard  to  certain  partition  of  land  and  were  bound  to  inquire  before  they  took 
subsequent  conveyances. 

Cited  in  reference  notes  in  38  A.  D.  130,  on  effect  of  actual  or  constructive  notice 
of  unrecorded  deed ;  6  A.  D.  330,  on  conveyance  with  notice  of  previous  unrecord- 
ed one;  15  A.  D.  255,  on  application  of  doctrine  of  relation  under  recording  acts. 

Distinguished  in  Porter  v.  Cole,  4  Me.  20,  holding  that  if  second  purchaser  is 
informed  of  existence  of  prior  title  it  is  enough  to  defeat  operation  of  his  deed, 
without  regard  as  to  how  such  information  was  obtained. 
—  DefectiTe  record  as  notice. 

Cited  in  Hill  v.  McNichol,  76  Me.  314,  holding  defective  record  of  mortgage  not 
notice  of  such  mortgage. 
Possession  as  notice. 

Cited  in  Kent  v.  Plummer,  7  Me.  464,  holding  possession  of  land  is  implied 
notice;  McRae  v.  McMinn,  17  Fla.  876,  holding  that  possession  is  notice  requiring 
inquiry;  Hewes  v.  Wiswell,  8  Me.  94,  holding  that  entry  under  unrecorded  deed, 
followed  by  continual  visible  occupancy,  is  only  implied  notice  of  a  change  of  prop- 
erty and  does  not  take  the  place  of  the  registry  acts ;  Pritchard  v.  Brown,  4  N.  H. 
397,  17  A.  D.  431,  holding  same  of  oeaiui  que  trust  possession;  Davis  v.  Blunt,  6 
Mass.  486,  4  A.  D.  168;  Hamilton  v.  Fowlkes,  16  Ark.  340,— holding  that  actual 
and  open  possession  of  land  is  sufficient  to  put  purchaser  on  inquiry  as  to  nature 
and  extent  of  occupant's  title;  Rublee  v.  Mead,  2  Vt.  544,  holding  open  and  notori- 
ous possession  as  notice  to  attaching  creditor;  Oallery  v.  Ward,  60  N.  H.  331, 
holding  possession  is  notice  to  creditor  as  well  as  purchaser;  Colby  v.  Kenniston, 
4  N.  H.  262,  holding  that  open  and  visible  possession  of  land  is  notice  to  the  world 
that  occupant  has  a  deed;  McLaughlin  v.  Shepherd,  32  Me.  143,  52  A.  D.  646, 
holding  that  when  proposing  to  purchase  land,  of  which  some  person,  other  than 
grantor,  is  in  possession,  it  is  purchaser's  duty  to  inquire  into  state  of  title. 

Cited  in  notes  in  104  A.  S.  R.  347,  on  possession  of  prior  grantor  as  notice  of 
rights;  4  L.R.A.  223,  on  effect  of  possession  of  grantee  as  notice  of  his  rights; 
13  L.R.A.(N.S.)  57,  60,  on  possession  of  land  as  putting  purchaser  on  inquiry  as  to 
title. 

Ktfect  of  delay  as  destroying  notice. 

Cited  in  Watkins  v.  Wassell,  15  Ark.  73,  holding  faflure  to  record  or  collect  a 
mortgage  for  a  long  period  may  render  it  void  as  against  a  subsequent  purchaser 
who  once  had  actual  notice  of  it. 

Cited  in  note  in  13  L.R.A.(N.S.)  137,  on  estoppel  of  possessor  of  land  to  assert 
claim  by  refusal  of  information  or  failure  to  assert  title. 
Validity  of  unrecorded  deed. 

Cited  in  Muagrove  v.  Bonser,  5  Or.  313,  20  A.  R.  727;  Tart  v.  Crawford,  1 
McCord,  L.  265;  Priest  v.  Rice,  1  Pick.  164,  11  A.  D.  156;  Dixon  v.  Doe,  1  Smedes 
&  M.  70, — holding  that  unrecorded  deed  valid  against  subsequent  purchasers  and 
creditors  with  notice;  United  States  v.  Campbell,  4  Cranch,  C.  C.  658,  Fed.  Cas. 
No.  14 J 15,  holding  that  attaching  creditor  without  notice  can  hold  land  against 
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prior  purchaser  whose  deed  is  not  recorded;  Flynt  t.  Arnold,  2  Met.  619,  holding 
that  a  deed  without  registration  passes  title  as  against  grantor  and  his  heirs  but 
not  against  purchasers  without  notice. 
Matters  chargeable  to  notice. 

Cited  in  Merritt  ▼.  Lambert,  Hoffm.  Ch.  166,  holding  that  a  purchaser  of  land 
from  a  corporation  is  chargeable  with  notice  of  all  the  restrictions  upon  its  power 
to  h<^d  and  convey  lands  contained  in  its  charter. 
Effect  of  fraad  apon  bona  fide  parchasers  of  land. 

Cited  in  Smith  v.  Winton,  1  Overt,  230,  3  A.  D.  765,  holding  that  fraud  in 
grant  of  land  cannot  be  shown  to  defeat  title  of  bona  fide  purchaser  without 
notice. 

S  AM.  DEC.  25S,  PORTIiAND  BANK  ▼.  STAGEY,  4  MASS.  661. 

Sufficiency  of  bill  of  sale  without  mannal  delivery. 

Cited  in  Carter  t.  Willard,  19  Pick.  1,  holding  delivery  of  bill  of  parcels  to 
bayer  and  giving  of  notice  to  lessee  in  possession  to  hold  for  buyer  suffices;  First 
Kat  Bank  v.  Northern  R.  Co.  68  N.  H.  203,  holding  transfer  of  bill  of  lading  suf- 
ficient when  delivery  of  goods  is  impracticable;  Neill  v.  Roger  Bros.  Produce  Co. 

41  W.  Va.  37,  23  S.  £.  702,  holding  that  transfer  of  bill  of  lading  confers  right  to 
property  with  actual  delivery  of  possession ;  Pinkerton  t.  Manchester  &  L.  R.  Co. 

42  N.  H.  424,  holding  that  upon  pledge  of  stock  in  a  railroad  corporation  there 
should  be  such  a  delivery  as  nature  of  thing  is  capable  of;  Thuret  v.  Jenkins,  7 
Mart.  (La.)  318,  12  A.  D.  608;  Ricker  v.  Cross,  6  N.  H.  670,  22  A.  D.  480,— 
holding  that  it  is  sufficient  if  the  delivery  be  such  as  situation  of  the  property  ad- 
mits; Caldwell  v.  £dwards,  5  Stew.  &  P.  312,  as  to  whether  sale  of  slaves  was  suf- 
ficiently consummated  by  delivery. 

—As  to  ship  at  sea. 

ated  in  Crapo  v.  Kelly,  16  Wall.  610,  21  L.  ed.  430,  holding  tiiat  ship  at  sea 
may  be  transferred  without  actual  delivery. 

Cited  in  reference  notes  in  36  A.  D.  189,  on  validity  of  sale  of  vessel  without 
delivery;  74  A.  D.  464,  as  to  when  sale  of  vessel  abroad  without  delivery  is  good. 
Retention  of  possession  by  seller  as  badge  of  fraud. 

Cited  in  The  Ahna,  2  Sprague,  203,  Fed.  Cas.  No.  266,  holding  retention  of 
posflession  does  not  alone  invalidate  the  sale;  Meade  v.  Smith,  16  Conn.  346,  hold- 
ing that  purchaser  is  bound,  where  it  is  practicable  to  take  inunediate  possession  of 
the  property;  Burrows  v.  Stoddard,  3  Conn.  481,  applying  same  rule  when  prop- 
erty is  attached  and  left  with  debtor;  Davis  v.  McFarlane,  37  Cal.  634,  99  A.  D. 
340,  holding  that  sale  of  growing  crops  to  be  valid  as  against  creditors  must  be 
tccompanied  by  an  inunediate  delivery  and  continued  change  of  possession;  Co- 
bom  V.  Pidcering,  3  N.  H.  416,  14  A.  D.  376,  holding  that  retention  of  possession 
tfter  absolute  sale  is  prima  facie  evidence  of  secret  trust;  Haven  v.  Low,  2  N.  H. 
13, 9  A.  D.  26,  holding  such  possession  not  conclusive  evidence  of  fraud. 
Right  of  mortgagee  to  demand  delivery  of  vessel. 

Cited  in  Cole  v.  Brandt,  Fed.  Cas.  No.  2,978,  holding  mortgagee  of  vessel  by  bill 
of  aale  may  have  possessory  action  for  such  vessel;  Kenneway  v.  The  Wickford, 
Fed.  Cas.  No.  7,709,  holding  that  grantee  in  absolute  bill  of  sale  of  vessel  in- 
tended as  mortgage  is  bound  by  his  promise  to  pay  wages  earned  during  time  he 
lield  sBch  title. 

t  AM.  DEC.  266,  STANTON  ▼.  WIIiliSON,  8  DAY,  87. 
Uablllty  of  parent  for  support  of  child. 
Cited  in  River  Rendering  Co.  v.  Behr,  10  Mo.  App.  346,  holding  estate  of  in- 
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sane  widowed  mother  liable  for  neeesMtriee  famished  child;  Johnson  t.  Gibeoiif  4 
£.  D.  Smith,  231,  holding  father  not  liable  for  medical  attendance  on  son  who  had 
left  home  with  consent  of  father  who  never  received  his  earnings  or  provided 
for  his  support  abroad. 

Cited  in  reference  notes  in  42  A.  D.  112,  on  parents'  liability  for  maintenance  of 
child;  36  A.  D.  540,  on  liability  of  father  for  necessaries  furnished  minor  child. 

Cited  in  notes  in  47  A.  S.  R.  314,  316,  on  father's  obligation  to  support  child,  as 
affected  by  award  of  custody  to  mother;  74  A.  D.  782,  on  child's  absence  from 
home  or  abandonment  by  father  as  affecting  liability  for  necessaries. 

Distinguished  in  Gordon  v.  Potter,  17  Vt.  348,  holding  that  parent  is  not  liable 
for  necessaries  furnished  minor  child  unless  they  are  furnished  by  his  authority 
express  or  implied, 
liiabillty  of  divorced  husband  for  support  of  minor  oiiildren. 

Cited  in  McGoon  v.  Irvin,  1  Pinney  (Wis.)  626,  44  A.  D.  400;  Alvey  v.  Hartwig, 
106  Md.  254,  11  LJLA.(N.S.)  678,  67  Atl.  132;  Welch's  Appeal,  43  Conn.  342; 
Pretzinger  v.  Pretzinger,  45  Ohio  St.  452,  4  A.  S.  R.  542,  15  N.  E.  471 ;  Dolloff  ▼. 
Dolloff,  67  N.  H.  512,  38  Atl.  19;  Zilley  v.  Dunwiddie,  98  Wis.  428,  67  A.  S.  R.  820, 
40  L.R»4.  579,  74  N.  W.  126,— holding  husband  liable  for  support  of  minor 
children  although  the  mother  may  have  control  and  custody  of  same;  McCloskey  v. 
McCloskey,  93  Mo.  App.  393,  67  S.  W.  669,  holding  tiiat  father  remains  liable  to 
mother  for  necessary  disbursements  made  by  her  in  behalf  of  the  minor  children, 
after  a  decree  of  divorce;  Marlborough  v.  Hebron,  2  Conn.  20,  on  liability  of  di> 
Yorced  husband  for  support  of  minor  child  under  guardianship;  Lapworth  t.  Leach, 
79  Mich.  16,  44  N.  W.  338  (dissenting  opinion),  on  liability  of  divorced  husband 
for  support  of  minor  child;  Spencer  v.  Spencer,  97  Minn.  56,  114  A.  S.  R.  695,  2 
LJLA.(N.S.)  851,  105  N.  W.  483,  holding  that  obligation  of  father  to  support 
minor  children  is  not  impaired  by  divorce  at  suit  of  wife  for  his  misconduct  and 
when  decree  is  silent  as  to  their  support. 

Cited  in  reference  notes  in  30  A.  D.  574;  44  A.  D.  412,— on  father's  obligation 
for  support  of  child;  44  A.  D.  715,  on  father's  liability  for  maintenance  of  child. 

Cited  in  notes  in  12  hJRJL,  861,  on  common-law  duty  of  father  to  support  his 
child;  6  L.RJ^.  683,  on  custody  and  support  of  child  In  case  of  divorce;  2  L.RJL. 
(N.S.)  852,  holding  that  on  effeet  of  diToroe  on  liability  for  su|^rt  of  children. 

Distinguished  in  Holt  v.  Holt,  42  Ark.  495,  holding  husband  liable  to  support 
children  In  custody  of  wife  while  they  are  too  young  to  earn  their  own  liveli- 
hood; Johnson  v.  Barnes,  69  Iowa,  641,  29  N.  W.  759,  holding  that  under  statute 
which  charges  husband  and  wife  jointly  and  severally  with  support  of  children  a 
wife  abandoned  by  husband  and  who  supports  child  cannot  recover  against  hus- 
band; Finch  V.  Finch,  22  Conn.  411,  holding  tiiat  divorced  husband  not  liable  for 
entire  support  of  minor  children  living  with  their  mother  who  had  been  awarded 
custody  and  control  of  the  children. 
Implied  obligation  to  pay  for  necessaries. 

Cited  in  Finn  v.  Adams,  138  Mich.  258,  101  N.  W.  533,  holding  that  a  total 
abandonment  of  child  by  father  raises  an  implied  agency  on  child's  part  to  bind 
father  for  necessaries;  Fowlkes  v.  Baker,  29  Tex.  135,  94  A.  D.  270,  holding  that 
where  goods  are  not  necessaries  the  authority  of  father  must  be  proved,  where  they 
are  necessaries  the  father's  authority  is  presumed  unless  he  supplies  them  him- 
self or  was  ready  to  supply  them;  Price  v.  Sanders,  60  Ind.  310,  holding  that 
minor  is  liable  for  necessaries  furnished  his  wife. 
Wliat  are  necessaries. 

Cited  in  Smith  v.  Toung,  19  N.  C.  (2  Dev.  &  B.  L.)  26,  holding  that  whether 
articles  furnished  an  infant  are  of  the  classes  for  which  he  is  liable  is  a  matter  of 
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hej  were  actually  necessary  and  of  reasonable  {vice  is  matter  of 
St.  John's  Parish  y.  Bronson,  40  Conn.  76,  16  A.  R.  17,  holding  seat 
not  a  necessary  for  wife, 
trence  notes  in  28  A.  S.  R.  366;  40  A.  D.  626,— as  to  what  are  neces- 

es  in  6  ImRJl.  177,  on  what  are  necessaries  as  question  of  law;  10 
what  are  necessaries  for  which  husband  is  liable. 
lay  testify  In  actlona  by  or  against  husband. 
kerman  v.  Graves,  6  Cush.  308,  63  A.  D.  41,  holding  that  wife  com- 
for  husband  in  action  by  him  for  criminal  conversation;  Birdsall 
'is.  250,  holding  wife  who  is  acting  as  agent  for  husband  competent 
behalf;  Littlefleld  v.  Rice,  10  Met  287,  holding  wife  who  keeps  hus- 
bs  may  testify  that  she  made  certain  entries  by  his  direction  and 
i;  Merriam  v.  Hartford  &  N.  H.  R.  Co.  20  Conn.  364,  62  A.  D.  344, 
nder  statute  the  wife  of  party  is  a  competent  witness  in  his  behalf; 
rron,  37  N.  H.  494,  holding  that  where  estate  of  deceased  person  is 
*  suit,  his  wife  if  she  has  no  interest  in  the  suit  is  a  competent  wit- 
privileged  communication. 
ie  by  books  of  aooonnt. 

e  in  62  L.RJ^.  696,  on  {Npovability  of  sale  and  delivery  of  goods  by 
nt. 

260,  RIIiBY  T.  RII4EY,  S  DAT,  74. 

foreign  executors,  administrators,  guardians,  or  assignees. 

€arty  v.  Hall,  13  Mo.  480;  Morrell  v.  Dickey,  1  Johns.  Ch.  163; 
I,  6  Ga.  274,  48  A.  D.  279;  Beach  v.  Norton,  9  Conn.  182;  Hobart  t. 
amp.  Co.  16  Conn.  145;  Holcomb  v.  Phelps,  16  Conn.  127;  Vaughn 
t.  333,  26  A.  D.  306, — ^holding  tiiat  letters  of  administration  granted 
re  of  no  authority  in  another;  Curtis  v.  Smith,  6  Blatchf.  637,  Fed. 
i,  holding  that  foreign  guardian  cannot  sue  in  Connecticut  without 
d  such  by  courts  of  that  state;  South- Western  R.  Co.  v.  Paulk,  24 
ig  that  under  statute  a  foreign  administrator  cannot  sue  in  Georgia 
te  died  outside  of  the  state;  Harrison  v.  Mahomer,  14  Ala.  829, 
nder  statute  foreign  executors  are  permitted  to  sue  in  Alabama  upon 
r  letters  testamentary;  Campbell  v.  Tousey,  7  Cow.  64,  holding  that 
tor  appointed  in  a  neighboring  state  cannot  be  sued  as  such  in  New 
!kman,  71  Mich.  180,  38  N.  W.  876;  Reynolds  v.  McMullen,  55  Mich. 
386,  22  N.  W.  41, — holding  that  foreign  administrators  have  no  au- 

such  as  might  be  recognized  by  comity ;  Upton  v.  Hubbard,  28  Conn. 
S70,  holding  that  foreign  assignees  cannot  sue  in  another  state, 
irence  notes  in  42  A.  D.  101,  on  foreign  administrators;  20  A.  D.  462, 
1  liabilities  of  foreign  administrator;  3  A.  D.  436,  on  foreign  as- 
to  sue. 
es  in  11  A.  D.  723,  on  liability  of  foreign  administrator;  46  A.  S.  R. 

and  duty  of  administrator  and  executor  as  to  property  outside  of 
I.  R.  672,  on  extraterritorial  powers  and  liabilities  of  executors  and 
I ;  10  A.  D.  343,  on  right  of  foreign  administrator  to  sue  or  defend ; 
,  106,  on  judgments  of  another  state  or  county  rendered  against 
ministrator;  36  A.  D.  485,  on  necessity  for  appointment  of  ancillary 
;   6  L.R»A.  642,  on  authority  of  domiciliary  executor  or  adminis- 

4  in  Pedan  v.  Robb,  8  Ohio,  227,  holding  that  where  guardian  ap- 
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pointed  in  Pennsylvania  receives  assets  of  ward  and  removes  with  both  to  Ohio  and 
dies  without  settlement  the  ward  can  sustain  bill  in  equity  against  his  personal 
representatives  in  Ohio;  Marcy  v.  Marcy,  32  Conn.  308,  holding  that  an  executor  of 
person  domiciled  in  another  state  may  sue  in  Connecticut  for  debts  due  testator; 
Cooke  V.  Orange,  48  Conn.  401,  allowing  foreign  receiver  to  sue. 
Effect  of  bankraptcj  law  on  debts  dne  in  foreign  countries. 

Cited  in  M'Menomy  v.  Murray,  3  Johns.  Ch.  435,  holding  that  discharge  under 
bankruptcy  act  in  this  country  does  not  discharge  debtor  from  debts  contracted  in 
and  payable  in  Europe. 

3  AM.  DEO.  262.  NICHOIiS  t.  RUOOIiES,  S  DAY,  145. 
Illegal  <x>nsideratlon. 

Cited  in  Caldwell  v.  Sigoumey,  19  Conn.  37  (dissenting  opinion),  as  to  ill^al- 
ity  of  consideration ;  Michigan  Bank  v.  Niles,  1  Dougl.  (Mich.)  401,  41  A.  R.  676, 
holding  contract  entered  into  by  bank  for  purchase  of  lands  in  violation  of  its 
charter  unlawful  and  not  enforceable  by  either  party. 

Cited  in  reference  notes  in  40  A.  D.  524,  on  contracts  deemed  void  as  against 
public  policy;  18  A.  D.  403,  on  validity  of  contract  prohibited  by  statute;  26  A.  D. 
79,  on  sufficiency  of  act  forbidden  by  law  as  consideration  for  promise. 

Cited  in  notes  in  66  A.  D.  513,  on  contracts  for  services  void  as  against  public 
policy ;  6  L JI.A.  458,  on  refusal  of  courts  to  grant  relief  from  fraudulent  or  unlaw- 
ful contracts. 
Notice  of  copyright  and  deposit  of  copies. 

Disapproved  in  Wheaton  v.  Peters,  8  Pet.  725,  Appx.  8  L.  ed.  1106,  Fed.  Oa.  No. 
17,486  (reversing  8  Pet.  591,  8  L.  ed.  1055),  holding  it  indispensable  that  author 
publish  the  title  of  his  book  in  a  newspaper  and  transmit  a  copy  to  Secretary  of 
State. 
Strict  construction  of  statutory  procedure. 

Cited  in  Hartford  ft  N.  H.  R.  Co.  t.  Kennedy,  12  Oonn.  499,  holding  the  rule  in- 
applicable to  beneficial  civil  acts  that  when  statute  creates  an  offense  unknown  at 
common  law  and  points  out  the  mode  of  proceeding  under  it,  that  mode  alone 
can  be  pursued. 

8  AM.  DEO.  266,  HUjIiHOUSB  ▼.  CHBSTBR,  S  DAY,  166. 
Seisin  to  support  inheritance. 

Cited  in  C^lker  v.  Chalker,  1  Conn.  79,  6  A.  D.  206;  Campbell's  Appeal,  64 
Conn.  277,  24  L.R.A.  667,  29  Atl.  494;  Gray  ▼.  Corbit,  4  Del.  Ch.  357;  Bush  t. 
Bradley,  4  Day,  306, — ^holding  seisin  in  decedent  unnecessary;  Miller  v.  Reinhart^ 
13  Ga.  239,  holding  actual  seisin  unnecessary;  Fish  v.  Fish,  1  Cdm.  559,  holding 
wife  entitled  to  dower  in  husband's  equity  of  redemption. 
liaw  governing  descent  of  real  property. 

Cited  in  Bruce  v.  Baker,  Wilson,  Super.  Ct.  (Ind.)  462,  holding  common-law 
rules  of  descent  no  longer  in  force. 

Distinguished  in  Fidler  v.  Higgins,  21  N.  J.  £q.  138,  holding  tiiat  descent  of  real 
property  in  New  Jersey  is  governed  by  rules  of  common  law,  so  far  as  these  rules 
have  not  been  changed  by  statute. 
Rule  for  determining  kinship. 

Cited  in  Hays  v.  Th<nnas,  Breese  (111.)   180,  holding  that  civiMaw  rules  prevail 
in  computation  of  degrees  of  kinship. 
When  half  hlood  inherit  from  decedent. 

Cited  in  Kelly  v.  McGuire,  15  Ark.  555,  holding  that  half  blood  take  equally 
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with  whole  blood  except  that  they  are  excluded  from  ancestral  real  estate  if  they 
lack  the  blood  of  transmitting  ancestor;  Seery  ▼.  Fitzpatrick,  79  Conn.  662,  65  Atl. 
964,  holding  that  word  brother  in  statute  relating  to  descent  included  half 
brothers;  Gardner  v.  Collins,  3  Mason,  398,  Fed.  Cas.  No.  5,223,  holding  under 
statute  of  descents  in  Rhode  Island  brothers  and  sisters  of  half  blood  inherit 
equally  wit^  those  of  whole  blood. 
Meaning  of  oommon-law  terms  used  in  statute. 

ated  in  Crawford  v.  Linn  County,  11  Or.  482,  6  Pac  738;  Norfolk  &  W.  R.  Co. 
T.  Prindle,  82  Va.  122, — holding  that  if  word  has  fixed  meaning  in  English  law  it 
is  supposed  to  be  used  in  that  sense. 

Cited  in  reference  notes  in  41  A.  D.  109,  on  construction  of  words  used  in 
statute;  34  A.  D.  120,  on  construction  of  doubtful  or  ambiguous  statutes. 

Cited  in  notes  in  15  L.R.A.  301,  as  to  who  are  ''next  of  kin;"  29  LJRji.  542,  on 
meaning  of  term  "kindred  of  the  half  blood;"  61  A.  D.  657,  on  meaning  of  broth- 
ers and  sisters  next  of  kin,  etc.,  within  rule  as  to  inheritance  of  half  blood. 

S  AM.  DEC.  269,  BIRD  ▼.  CliARK,  S  DAT,  272. 
Assignability  of  diose  in  action  founded  on  tort. 

Cited  in  People  ex  reL  Stanton  ▼.  Tioga,  19  Wend.  73,  holding  that  chose  in 
action  founded  on  tort  is  not  assignable. 

Distinguished  in  Gillet  y.  Fairchild,  4  Denio,  80,  holding  that  under  statute 
tenn  "chose  in  action"  embrace  demands  arising  out  of  tort. 

—  Sffect  of  bankruptcy  or  insolTency. 

Cited  in  Sibley  ▼.  Nason,  196  Mass.  125,  12  L.RJL(NJ3.)  1173,  81  N.  E.  887, 
holding  that  under  bankrupt  aet  the  rights  of  a  bankrupt  in  an  action  for  per- 
sonal injuries  do  not  pass  to  trustee. 

Distinguished  in  Lovell  ▼.  Hammond  Co.  66  Conn.  500,  34  Atl.  511,  holding  that 
under  insolyent  laws  right  of  action  founded  on  a  tort  pass  to  trustee  in  in- 
solvency. 
Ownership  as  inclndiiig  possession  in  law. 

Cited  in  Merwin  v.  Morris,  71  Conn.  555,  42  Atl.  855,  as  to  ownership  of  personal 
property  giving  right  to  possession. 

—  Treqiaas  by  owner  out  of  possession  of  goods. 

Cited  in  Crenshaw  ▼.  Moore,  10  Ga.  384;  Van  Brunt  v.  Schenck,  11  Johns.  377, 
—holding  tiiat  owner  of  personal  property  though  not  in  his  possession  may  main- 
tain trespass  against  stranger. 

Cited  in  reference  notes  in  17  A.  D.  43,  on  what  is  necessary  to  maintain 
trover;  36  A.  D.  115,  on  property  necessary  to  maintain  trover  for  chattels;  28  A. 
D.  708,  on  property  and  possession  necessary  to  maintain  trover;  31  A.  D.  548, 
on  necessity  of  possession  to  maintenance  of  trespass  or  trover. 

Cited  in  notes  in  23  A.  D.  685,  on  property  and  possession  sufficient  to  main- 
tain trover;  21  A.  D.  345,  on  right  of  property  necessary  to  maintain  trover. 

S  AM.  DEC.  27S,  KHiBOURN  v.  BRADLJEBY,  8  DAY,  S56. 
Validity  of  promise  to  pay  debt  purged  of  usury. 

Cited  in  Sheldon  v.  Haxtun,  91  N.  Y.  124;  Vermeule  v.  Vermeule,  95  Me.  138. 
49  AtL  608, — holding  that  renewal  of  usurious  note  by  a  new  note,  which  ex- 
eludes  all  usurious  taint,  renders  the  contract  valid  and  binding  on  the  maker; 
Cotton  States  Bldg.  Co.  v.  Jones,  94  Tex.  497,  02  S.  W.  741,  holding  that  one  who 
made  a  usurious  contract  with  building  association  may  make  a  valid  contract 
purging  the  original  contract  of  usury;  Mitchell  v.  Lyman,  77  111.  525,  holding  that 
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debtor  may  insist  that  all  payments  of  usurious  interest  be  deducted  from  new 
note;  Ambler  ▼.  Ruddell,  17  Ark.  138,  as  to  validity  of  promise  by  borrower  to 
repay  principal  and  interest  after  the  usurious  contract  has  been  canceled  by  mn- 
tual  consent. 

Distinguished  in  National  Bank  v.  Eyre,  62  Iowa,  114,  2  N.  W.  995,  holding  that 
note  giren  in  renewal  of  one  which  is  usurious  and  covering  usurious  interest  is 
itself  usurious. 

Moral  obligation  as  consideration. 

Cited  in  Cook  v.  Bradley,  7  Conn.  67,  18  A.  D.  79,  as  to  moral  obligation  as 
consideration  for  express  promise  where  prior  legal  obligation  existed. 

Cited  in  reference  notes  in  18  A.  D.  86,  on  sufficiency  of  moral  obligation;  39 
A.  D.  639,  on  moral  obligation  or  equitable  duty  as  consideration  for  promise. 

Cited  in  note  in  63  L.RJ^.  371,  on  moral  obligation  as  consideration  for  new 
promise  when  original  promise  was  illegal. 
Constrnction  of  statute  relating  to  usury. 

Cited  in  Woodruff  v.  Scruggs,  27  Ark.  26,  11  A.  R.  777,  holding  that  act  repe«l* 
ing  usury  laws  operated  upon  all  contracts  made  previous  to  its  passage,  still 
outstanding,  as  well  as  upon  all  future  contracts;  Welch  v.  Wadsworth,  30  Conn. 
149,  79  A.  D.  236,  holding  retrospective  statute  which  increased  the  amount  which 
could  be  collected  upon  usurious  contracts  by  adding  lawful  interest  when  the 
principal  alone  was  collectible  before  valid. 

Distinguished  in  Miller  v.  Hull,  4  Denio,  104,  holding  that  parties  cannot 
render  valid  original  usurious  security. 

S  AM.  BBC.  274,  HARTFORD  BANK  T.  HART,  S  DAT,  4*1. 
When  corporation  bound  by  knowledge  and  acts  of  its  oflloers. 

Cited  in  Lyman  v.  Norwich  University,  28  Vt.  660;  Fairfield  County  Tump.  Co. 
V.  Thorp,  13  Conn.  173;  Southington  Ecclesiastical  Soe.  v.  Gridley,  20  Conn.  200; 
Re  Kip,  1  Paige,  601 ;  Dabney  v.  Stevens,  10  Abb.  Pr.  N.  S.  39,  40  How.  Pr.  341, 
2  Sweeney,  416;  Guillaume  v.  K.  S.  D.  Land  Co.  48  Or.  400,  86  Pac  883;  National 
Bank  v.  Norton,  1  Hill,  672;  City  Bank  v.  Bateman,  7  Harr.  A  J.  102;  Polleys 
V.  Ocean  Ins.  Co.  14  Me.  141;  Loomis  v.  Eagle  Bank,  1  Disney  (Ohio)  26;  Sim- 
mons V.  Sisson,  26  N.  Y.  264,— holding  that  acts  and  admissions  of  members  of 
corporation  are  not  competent  to  charge  corporation  unless  made  in  relation  to 
transaction  in  which  member  is  authorized  agent  of  corporation;  Mann  v.  Seeond 
Nat.  Bank,  30  Kan.  412,  1  Pac.  679,  holding  that  mere  fact  that  bank  director 
knew  of  infirmity  in  commercial  paper  will  not  charge  bank  with  notice;  Taleott 
V.  Pine  Grove  Twp.  1  Flipp.  120,  Fed.  Cas.  No.  13,736,  as  to  want  of  identity 
between  stockholders  and  corporation  itself;  Osgood  v.  Manhattan  Co.  3  Cow. 
612,  15  A.  D.  304,  as  to  admissions  of  one  in  prejudice  of  another. 
Consanguinity  or  aAnity  to  party  as  grounds  for  challenge  of  Jnror. 

Cited  in  Mono  County  v.  Flanigan,  130  Cal.  106,  62  Pac  293,  holding  interest  of 
juror's  brother  in  litigation  a  good  ground  for  challenge. 

Cited  in  note  in  79  A.  8.  R.  203,  on  who  are  related  by  aiBnity. 
Presumption  as  to  mailed  letter  reaching  destination. 

Cited  in  reference  note  in  33  A.  S.  R.  842,  on  presumption  that  mailed  letter 
reaches  destination. 

S  AM.  DBC.  277,  liUDIiOW  v.  BOWNS,  1  JOHNS.  1. 

Title  to  goods  in  transit  to  buyer. 

Cited  in  Blum  v.  Caddo,  1  Woods,  64.  Fed.  Cas.  No.  1,673,  holding  goods  sold 


Digitized  by 


Google 


336  NOTES  ON  AMERICAN  DECISIONS.  [273-2«3 

on  credit  and  deliTered  to  carrier  for  transportation  pass  to  the  imyer;  Hobart  v. 
Littlefield,  13  R.  L  341,  holding  delivery  at  wharf  where  but  one  line  touched 
was  deliYery  to  the  buyer;  Smith  v.  Smith,  27  N.  H.  244,  holding  a  sale  com- 
plete when  goods  were  delivered  at  depot. 

Cited  in  notes  in  1  LJUL  768,  on  delivery  to  carrier  or  person  appointed 
bj  vendee  as  passing  property  in  goods;  22  L.RJ^.  421,  on  passing  of  title  to 
property  by  delivery  to  carrier  for  transportation  under  agreement  to  deliver  at 
designated  place. 

Distinguished  in  Rodgers  t.  Phillips,  40  N.  T.  619,  holding  that  delivery  to  a 
common  carrier  not  designated  by  the  buyer  does  not  constitute  an  acceptance 
of  the  goods  within  the  statute  of  frauds;  Mechanics'  &  T.  Bank  v.  Farmers  k 
M.  Nat.  Bank,  60  N.  Y.  40,  holding  same  of  an  order  directing  a  delivery  to  the 
common  carrier  where  contract  of  sale  was  not  in  writing. 

—  Agreemeiit  to  deliver  at  destination. 

Cited  in  Hobbie  v.  Smith,  27  Fed.  656,  holding  that  where  the  vendor  is  by 
agreement  to  convey  the  goods  to  a  certain  place  and  there  deliver  them  the 
sale  is  made  at  that  place. 

—  Consignments  on  account. 

Cited  in  Spicule  t.  McNulty,  7  Mo.  62,  holding  that  goods  shipped  to  a 
creditor  with  directions  to  sell  same  and  apply  proceeds  to  the  payment  of  a 
debt,  are  subject  to  attachment  while  in  transit  by  a  creditor  of  the  shipper. 

—  Effect  of  stoppage  In  transitu. 

Cited  in  Hurd  t.  Bickford,  86  Me.  217,  35  A.  S.  R.  353.  27  Atl.  107;  Newhall 
V.  Vargas,  16  Me.  314,  33  A.  D.  617,-^iolding  that  stoppage  in  iratmiu  does  not 
rescind  the  sale. 

Cited  in  note  in  11  L.RJL  348,  on  right  of  stoppage  ta  iranHtu, 
Contracts  between  nentrals  and  belligerents. 

Cited  in  Martins  v.  International  L.  Ins.  Soc  63  N.  T.  839,  18  A.  R.  620, 
holding  a  neutral's  contract  with  a  belligerent  valid,  but  distinguishing  a  con- 
tract between  an  enemy  and  a  neutral  corporation  doing  business  within  the 
country;  Robinson  v.  International  L.  Assur.  Soc.  42  N.  Y.  54,  1  A.  R.  400, 
holding  a  contract  of  insurance  between  a  citizen  of  a  neutral  and  a  citizen  of  a 
belligerent  country  not  avoided  by  war,  nor  a  power  of  attorney  to  receive 
premiums  suspended  or  annulled. 

—  Presumption  as  to  good  faith  and  title. 

Cited  with  approval  in  New  York  Firemen  Int.  Co.  v.  De  Wolf,  2  Cow.  66 
(tflirming   20   Johns.   214),   holding   a   consignment   in    shipper's    name   to    a 
belligerent  was  not  presumptively  in  evasion  of  laws  of  war. 
Evidence  to  vary  bill  of  lading. 

Cited  in  Harrison  v.  Hixson,  4  Blackf.  226,  holding  that  a  bill  of  lading  is 
susceptible  of  explanation  by  rebutting  testimony,  showing  the  consignor  to  be 
the  real  owner  of  the  proper^. 

3  AM.  DEC.  298,  HOIjMBS  ▼.  DECAMP,  1  JOHNS.  84. 
Suit  on  acH^unt  stated  by  legal  successor  of  party. 

Cited  in  Schutz  v.  Morette,  146  N.  Y.  137,  40  N.  E.  780,  holding  that  an  action 
on  an  account  stated  will  lie  against  an  executor  in  his  representative  character. 
Parties  in  actions  on  contract  with  flmn. 

Cited  in  Tom  v.  Goodrich,  2  Johns.  213,  holding  that  money  paid  by  a  surety 
on  a  bond,  executed  by  one  partner  on  the  firm  account,  cannot  be  recovered  in  an 
action  against  other  members  after  the  death  of  the  member  who  signed  the  bond. 
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Cited  in  reference  note  in  40  A.  D.  174,  on  necessity  that  sarriying  partnc 
prove  death  of  partner  in  action  on  firm  debt. 

Joinder  of  plaintiffs  in  partnership  or  Joint  actions. 

Cited  in  Suydam  v.  Ewing,  2  Blatchf.  359,  Fed.  Cas.  No.  13,655,  Code  Rep.  N. 
294,  holding  that  debt  due  a  copartnership  must  be  prosecuted  in  the  name  of  t 
surviving  members. 

Distinguished   in  Gray   v.   White,   5   Ala.   490,  holding  that  the  rule  whi 
requires  joinder  of  all  plaintiffs  in  an  action  ew  contractu,  does  not  apply  to 
party  suing  in  a  representative  character. 
Pleading  survivorship  and  decease  of  Joint  creditor. 

Cited  in  Mott  v.  Petrie,  15  Wend.  37,  holding  it  necessary  in  the  case  of 
surviving  plaintiff  to  notice  the  decease  of  a  joint  plaintiff  in  the  declaratio 
Vandenheuvel  v.  Storrs,  3  Conn.  203,  holding  that  a  plaintiff  may  declare  on 
simple  contract  without  describing  himself  as  surviving  partner,  but  he  mx 
declare  according  to  his  title. 
Wliat  constitutes  an  account  stated. 

Cited  in  Purtel  v.  Morehead,  19  N.  C.  (2  Dev.  &  B.  L.)  239,  holding  ackno^ 
edgment  of  specified  balance  due  at  end  of  three  months  for  delivery  of  specifi 
articles  a  stated  account,  not  a  promissory  note;  Stevens  v.  TuUer,  4  Mich.  3^ 
holding  it  sufficient  to  prove  some  existing  antecedent  debt  or  demand  and 
acknowledgment  of  indebtedness  or  promise  to  pay;  Beeler  v.  Pittsburgh  Farme 
&  M.  Tump.  Road  Co.  14  Pa.  162,  holding  that  a  written  acknowledgment  of  i 
debtedness,  on  account  of  tolls,  was  sufficient;  Smith  v.  Glens  Falls  Ins.  Co. 
Barb.  556,  holding  that  where  parties  ascertain  the  amount  of  loss  of  proper 
covered  by  insurance  and  a  promise  is  made  to  pay,  the  amount  may  be  recover 
on  account  stated ;  Artcher  v.  McDuffie,  5  Barb.  147,  holding  same  as  to  promise 
pay  difference  between  the  amount  of  a  bond  and  mortgage  and  the  judgment. 

Cited  in  note  in  27  L.RJL  815,  on  what  constitutes  an  account  stated  wi 
third  person. 
—  Account  stated  as  new  agreement. 

Cited  in  Carey  v.  Philadelphia  &  C.  Petroleum  Co.  33  Cal.  694,  holding  th 
an  account  stat^  is  itself  in  the  nature  of  a  new  promise  or  undertaking;  Thro 
V.  Sherwood,  9  111.  92,  holding  that  action  on  account  stated  is  not  on  the  origin 
contract  but  upon  the  promise  in  the  new  undertaking  to  pay  the  balance  asc< 
tained;  Young  v.  Hill,  6  Hun,  613  holding  account  stated  of  a  balance,  where 
bond  and  interest  has  been  added  from  time  to  time  so  as  to  call  for  pa3rment 
compound  interest,  is  enforceable  as  a  new  agreement;  Hamilton  v.  Dubuqi 
Branch  of  State  Bank,  25  Iowa,  693,  Appx.,  holding  that  showing  an  accoui 
stated  and  settlement  for  certain  bonds  is  a  bar  to  an  action  for  conversion  of  sai 
bonds;  Grell  v.  Globe  &  R.  F.  Ins.  Co.  55  App.  Div.  612,  67  N.  Y.  Supp.  25 
holding  as  to  an  insurance  company,  after  loss  adjusted  and  agreement  to  pay  i 
the  company  should  not  be  permitted  to  avail  itself  of  a  defense  in  the  policj 
State  V.  Brown,  10  Or.  215,  holding  presentation  of  a  claim  against  the  stal 
and  its  allowance  by  the  secretary  not  an  account  stated,  because  not  a  contrad 
Hunt  V.  State,  93  Ind.  311,  holding  similar  account  stated  or  settled  is  mere! 
an  admission  that  the  account  is  correct. 

Cited  in  reference  note  in  62  A.  D.  93,  on  effect  upon  original  debt  of  statin 
account. 

Conclusiveness  of  account  stated. 

Cited  in  St.  Louis,  I.  M.  A  S.  R.  Co.  v.  Camden  Bank,  47  Ark.  541,  1  S.  W.  70- 
holding  that  a  balance  being  admitted  a  promise  to  pay  is  implied  without  refei 
ence  to  the  original  items  of  the  account;   Crampton  v.  Seymour,  67  Vt.  39i 
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ling  an  account  rendered  by  a  trustee  conclusive  only  as  to  the 
[endy  y.  March,  75  Cal.  566,  17  Pac.  702,  holding  that  an  account 
i  contract,  and  while  it  may  he  attacked  for  mistake,  the  mis- 
t  in  issue  by  the  pleadings. 
oration  for  new  promise. 

in  Melchoir  t.  McCarty,  31  Wis.  256,  11  A.  R.  605,  holding  that 
y  for  a  past  consideration,  for  which  there  is  not  and  never  has 
ability  on  the  part  of  the  party  promising*  does  not  make  a  con- 
law. 
nt. 

let  V.  Herren,  20  N.  H.  102,  holding  receipt  ot  ^Jiird  person's  note 
r's  not  a  payment  unless  so  intended;  Whitney  v.  Goin,  20  N.  H. 
e  of  third  person  indorsed  by  debtor  received  by  creditor  when 
presumptively  a  satisfaction  of  the  debt;  Wright  v.  First  Crockery 
.  281,  8  A.  D.  68,  holding  same  whether  note  is  given  for  precedent 
ing  at  the  time;  Pintard  v.  Tackington,  10  Johns.  104;  WaydcU 
>,  410;  PaUpsco  Ins.  Co.  v.  Smith,  6  Harr.  A  J.  166,  14  A.  D. 
jMIbU,  12  Vt  443,  36  A.  D.  352, — ^holding  note  but  prima  facie 
ne  by  production  or  proof  of  loss;  Hughes  v.  Wheeler,  8  Cow. 
note  is  not  an  absolute  extinguishment  of  a  simple  contract  debt, 
)do;  Bill  V.  Porter,  9  Conn.  23,  holding  same  in  the  absence  of 
lept  it  as  payment;  Wallace  v.  Agry,  4  Mason,  336,  Fed.  Cas.  No. 
bhat  creditor  may  resort  to  his  original  debt  upon  the  dishonor 
ange;  Ford  v.  Mitchell,  15  Wis.  305,  same  as  to  a  certificate  of 
e  of  bank  to  pay;  Pugh  v.  Little  Rock,  35  Ark.  75,  holding  accept^ 
«rtificate  of  indebtedness  is  a  payment  where  such  certificate  lias 
iy  V.  Cornish,  10  N.  H.  505,  holding  that  the  giving  of  a  note  in 
Lx  and  the  destruction  of  the  same  later  as  worthless  is  not  an 
yt  the  tax;  Martendale  v.  Follet,  1  N.  H.  95,  holding  in  an  action 
roid  by  an  alteration  promisee  cannot  prove  the  contract  by  other 

enoe  notes  in  4  A.  D.  328,  on  payment  by  note;  24  A.  D.  640; 
ks  to  when  note  given  by  debtor  or  third  person  operates  as  pay- 
S83,  on  effect  of  accepting  note  for  pre-existing  debt, 
in  Risher  v.  The  Frolic,  1  Woods,  92,  Fed.  Cas.  No.  11,856,  holding 
note  signed  by  another  person  as  surety  extinguished  the  debt, 
was  payable  in  thirty  days  with  a  rate  of  interest  greater  than 
r;  Frisbie  v.  Lamed,  21  Wend.  450,  holding  acceptance  of  note  of 
m  one  member  of  a  firm,  indorsed  by  him,  is  an  accord  and  satis- 
mand  against  the  firm ;  Smith  v.  Boston,  C.  &  M.  R.  Co.  33  N.  H. 
Ing  and  negotiation  of  note  suspended,  if  it  did  not  extinguish  the 
i  action;  Carter,  R.  &  Co.  v.  Howard,  17  Misc.  381,  39  N.  Y. 
re  note  was  indorsed  by  third  person  on  consideration  of  extin- 

Bg  action  on  original  debt. 

Nat.  Bank  v.  Leavitt,  65  Mo.  562;  Judge  v.  Fiske,  2  Speers,  L. 
BO, — holding  that  making  note  operates  to  suspend  the  right  to 
;bt  until  there  is  a  right  of  action  on  the  new. 
ence  note  in  51  A.  D.  73,  on  payee's  right  to  recover  on  original 
len  note  is  unavailing. 

note  as  precedent  to  recovery  on  original  debt. 

uUin  V.  Granniss,  10  N.  Y.  Legal  Obs.  57,  holding  draft  not  an 

c.  Vol.  I.— 22. 
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extinguishment  of  original  debt  but  its  production  precedent  to  action  thereon; 
Angel  T.  Felton,  8  Johns.  149,  holding  that  a  demand  founded  cm  a  note  cannot  be 
given  in  evidence  when  the  note  is  not  produced  or  accounted  for ;  Brabazon  v.  Sey- 
mour, 42  Conn.  551,  holding  same  as  to  orders;  La  Faige  t.  Herter,  4  Barb.  346, 
same  where  a  judgment  creditor  has  taken  a  bond  and  mortgage  for  the  amount; 
Pipes  V.  Norton,  47  Miss.  61,  holding  in  an  action  to  recover  money  paid  on  drafts, 
they  must  be  produced  or  accounted  for;  Vanauken  v.  Hombeck,  14  N.  J.  L.  178, 
25  A.  D.  509;  Miller  v.  Lurasden,  16  111.  161;  Strang  v.  Hirst,  61  Me.  9;  Spear 
V.  Atkinson,  23  N.  C.  (1  Ired.  L.)  262;  Hill  v.  Marcy,  49  N.  H.  265;  Reebl  v. 
Martens,  40  App.  Div.  231,  57  N.  Y.  Supp.  1069;  Hays  v.  McClurg,  4  Watts,  452; 
Hart  v.  Hudson,  6  Duer,  294;  Ful wider  v.  Wilford,  Morris  (Iowa)  323;  Carrigan 
V.  Washburn,  14  N.  Y.  Civ.  Proc.  Rep.  350,  17  N.  Y.  S.  R.  851,  2  N.  Y.  Supp.  616; 
Burdick  v.  Green,  15  Johns.  247, — ^holding  that  where  a  note  has  been  given  the 
party  must  produce  and  cancel  the  note,  or  show  it  to  have  been  lost  or  not  en- 
forceable, in  order  to  recover  on  the  original  consideration;  Jc^mson  v.  Jones,  4 
Barb.  369,  holding  it  sufficient  if  the  note  is  produced  and  placed  at  the  court's 
disposal ;  Smith  v.  Lockwood,  10  Johns.  366 ;  Raymond  v.  Merchant,  3  Cow.  147,— 
holding  that  original  consideration  may  be  recovered  upon  where  the  note  is  shown 
to  be  lost  or  is  canceled  at  the  trial;  The  Charlotte  v.  Lumm,  9  Mo.  64,  holding 
that  a  discharge  of  the  maker  as  bankrupt  furnishes  no  reason  for  not  producing 
or  accounting  for  note. 

Ciied  in  reference  note  in  37  A.  D.  71,  on  necessity  for  production  of  note  is 
suit  on  original  debt. 
Substituted  agreement  as  accord  and  satisfaction. 

Cited  in  note  in  100  A.  S.  R.  436,  on  acceptance  of  notes  or  executoiy  agree- 
ments in  part  payment  as  consideration  for  accord  and  satisfaction. 

Distinguished  in  Tomlin  v.  M'Chord,  6  J.  J.  Marsh.  1,  holding  that  a  second  cove- 
nant materially  variant  from  the  original  is  a  legal  satisfaction  of  the  original 
where  second  covenant  is  more  advantageous  to  the  covenantee. 

S  AM.  DBC.  296,  PEOPLfi:  T.  SANDS,  1  JOHNS.  78. 
Keeping  ezpIoslTes  as  nuisance. 

Cited  with  approval  in  Kinney  v.  Koopman,  116  Ala.  310,  67  A.  S.  R.  119,  S7 
L.R.A.  497,  22  So.  593,  holding  gunpowder  kept  in  large  quantities  in  public  places 
is  not  per  te  a  nuisance. 

Cited  in  Kleebauer  v.  Western  Fuse  &  Explosives  Co.  138  Cal.  497,  94  A.  S.  R. 
62,  60  L.R.A.  377,  71  Pac.  617,  holding  that  manufacture  of  gunpowder  is  not  a 
nuisance  per  $e  where  no  negligence  is  shown;  Bradley  v.  People,  56  Barb.  72; 
Rudder  v.  Koopman,  116  Ala.  332,  37  L.R.A.  489,  22  So.  601,— holding  keeplqg 
quantities  of  gunpowder  and  dynamite  in  a  thickly  settled  portion  of  town,  consti- 
tuted nuisance;  Dumesnil  v.  Dupont,  18  B.  Mon.  800,  68  A.  D.  750,  holding  a 
powder  house  not  nuisance  because  of  mere  possibility  that  injury  may  result; 
Myers  v.  Malcolm,  6  Hill,  292,  41  A.  D.  744,  holding  keeping  gunpowder  insuffi- 
ciently secured  in  a  wooden  building  in  large  quantity  a  public  nuisance  when  kept 
near  other  buildings;  Lee  v.  Vacuum  Oil  Co.  54  Hun,  156,  7  N.  Y.  Supp.  426, 
holding  pipes  conveying  naphtha  under  the  streets  not  a  nuisance  when  kept  in 
good  order. 

Cited  in  reference  note  in  107  A.  S.  R.  243,  on  manufacture  or  storage  of  ex- 
plosive materials  as  public  nuisance. 

Citea  in  notes  in  38  L.ILA.  310,  on  municipal  power  over  nuisances  involved  in 
use  of  electricity,  steam,  and  explosives;  67  A.  S.  R.  137,  on  liability  for  keeping 
explosives. 

Distinguished  in  Flynn  v.  Butler,  189  ^fass.  377,  75  N.  E.  730,  holding  that 
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ttoring  gunpowder  and  dynamite,  in  a  populous  neighborhood,  may  be  nuisance 
where  portions  of  the  floor  are  saturated  with  nitroglycerin ;  Heeg  ▼.  Licht,  80  N. 
Y.  679,  36  A.  R.  654,  8  Abb.  N.  C.  355  (reversing  16  Hun,  257),  holding  keeping 
a  powder  magazine  upon  one's  premises  is  a  private  nuisance  when  it  explodes  and 
causes  the  injuries  complained  of. 

Criticized  in  Cheatham  v.  Shearon,  1  Swan,  213,  56  A.  D.  734,  holding  that  a 
powder  house  located  in  a  populous  part  of  a  city  is  per  $e  a  nuisance. 

Disapproved  in  Wilson  v.  Phoenix  Powder  Mfg.  Co.  40  W.  Va.  413,  52  A.  S.  R. 
890,  21  S.  E.  1035,  holding  that  a  mill  manufacturing  explosives  and  storing  the 
same  is  a  nuisance  when  situated  near  two  railroads  and  a  public  road. 
Negligence  as  making  act  nuisance.  « 

Cited  as  leading  case  in  Morris  &  E.  R.  Co.  v.  State,  36  N.  J.  L.  553,  holding 
an  indictment  that  the  locomotive  engines  emit  sparks  that  cause  damage  to  prop- 
erty is  not  good  for  a  common  nuisance  without  declaration  charging  negligence. 

Cited  in  Ryan  v.  Copes,  11  Rich.  L.  217,  73  A.  D.  106,  holding  in  an  action  for 
a  private  nuisance  that  an  allegation  that  the  erection  and  working  of  a  steam 
cotton  press  rendered  plaintiff's  dwelling  unfit  for  habitation  by  reason  of  danger 
from  fire  and  liability  of  boilers  exploding,  was  sufficient. 

Cited  in  note  in  29  L.R.A.  719,  on  negligence  in  manufacture  and  storage  of  gun- 
powder, nitroglycerin,  dynamite,  and  other  explosives. 
Annoymnce  or  danger  as  ingredient  in  nuisance. 

Cited  in  Bohan  v.  Port  Jervis  Gaslight  Co.  122  N.  Y.  18,  9  L.R.A.  711,  25  N.  E. 
246,  holding  odor  arising  from  naj^tha  used  by  a  gas  company  where  the  busi- 
ness was  properly  conducted  was  not  nuisance;  State  v.  Moore,  31  Conn.  479,  83 
A  D.  159,  holding  that  maintaining  spring  guns  in  a  shop  for  its  protection 
■gainst  burglars  where  it  does  not  appear  passers-by  are  in  danger  from  them  is 
not  a  nuisance;  Morris  v.  Barrisford,  9  Misc.  14,  29  N.  Y.  Supp.  17,  holding  that 
IB  awning  negligently  suspended  over  a  public  street,  which  fell  from  its  own  in- 
firmity, constituted  a  public  nuisance;  Hackney  v.  State,  8  Ind.  494,  holding  a  ten- 
pin  alley  a  nuisance  in  that  it  was  a  source  of  annoyance  to  part  of  the  public; 
Com.  T.  Kidder,  107  Mass.  188,  holding  the  manufacture  of  petrolemn  near  public 
highways  and  private  dwellings  a  nuisance  by  reason  of  its  noisome  and  offensive 
nature;  Barnes  v.  Hathom,  54  Me.  124  (dissenting  opinion),  on  unoccupied  tomb 
•8  nuisanee  per  se. 

S  AM.   DEO.   S04,    SCHESfERHORN  T.   VANDBRHBYDBN,    1    JOHNS. 

1S9. 
Right  of  third  party  to  sne  on  a  contract  made  for  his  benefit. 

Cited  in  Todd  ▼.  Tobqr,  29  Me.  219;  Huckabee  v.  May,  14  Ala.  263;  Talbot  v 
WiUdns,  31  Ark.  411;  Crocker  v.  Higgins,  7  Conn.  342;  Eddy  v.  Roberts,  17  111. 
505;  Hartford  F.  Ins.  Co.  t.  Olcott,  97  111.  439;  Delaware  A  H.  Canal  Co.  v. 
Westchester  County  Bank,  4  Denio,  97;  Colt  v.  Wilder,  1  Edw.  Ch.  484;  Kaufman 
v.  United  States,  31  Neb.  661,  48  N.  W.  738;  Shamp  v.  Meyer,  20  Neb.  223,  29  N. 
W.  379;  Brovm  v.  CBrien,  1  Rich.  L.  268,  44  A.  D.  264;  Coster  v.  Alba..^,  43  N.  Y. 
399;  Tieman  v.  Jaekson,  5  Pet  580,  8  L.  ed.  234;  Anthony  v.  Herman,  14  Kan. 
494;  Mittenbeyer  v.  Atwood,  18  How.  Pr.  330;  Bridge  v.  Niagara  Ins.  Co.  1  Hall, 
246;  Bank  of  Missouri  v.  Benoist,  10  Mo.  519, — holding  that  promise  ii*ade  by  one 
to  another,  on  a  valuable  consideration  for  the  benefit  of  a  third  perbon,  suable 
by  such  third  party;  Grafton  Bank  v.  Flanders,  4  N.  H.  239;  Bennett  v.  Merchant- 
nik  Bldg.  &  L.  Asso.  44  N.  J.  £q.  116,  13  Atl.  852;  Sailly  v.  Cleveland,  10  Wend. 
156;  Budd  V.  Thurber,  61  How.  Pr.  206;  Johnston's  Case,  13  Ct.  CI.  217  (dissent- 
ing opinion);  Beemer  v.  Packard,  92  Hun,  546,  38  N.  Y.  Su^,^.  1046;  Heath  v. 
Coreth,  11  Tex.  Civ.  App.  91,  32  S.  W.  56;  Central  Trust  Co.  v.  Cliarlotte^C.  A  A. 
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R.  Co.  66  Fed.  264;  Treat  v.  Stanton,  14  Conn.  445,--on  the  right  of  a  third  person 
to  maintain  an  action  on  a  promise  by  one  to  another  for  benefit  of  the  plain- 
tiff; Morgan  v.  Overman  Silver  Min.  Co.  37  Cal.  634;  Barker  v.  Bucklin,  2  Denio, 
46,  43  A.  D.  726;  Warren  v.  Batchelder,  16  N.  H.  680;  Traver  v.  Snyder,  36  Misc. 
261,  71  N.  Y.  Supp.  761 ;  Spann  v.  Cochran,  63  Tex.  240;  Dearborn  v.  Parks,  6  Me. 
81,  17  A.  D.  206, — holding  that  where  one  party  undertakes  to  pay  the  debt  of 
another  and  thus  pay  his  own  debt,  he  may  be  held  upon  such  pnmiise;  Grosvenor 
V.  Atlantic  F.  Ins.  Co.  6  Duer,  617;  Motley  v.  Manufacturers'  Ins.  Co.  29  Me.  337, 
60  A.  D.  691 ;  Roussel  v.  St.  Nicholas  Ins.  Co.  62  How.  Pr.  496,  9  Jones  &  8. 
279, — holding  that  where  a  policy  of  insurance  by  its  terms  makes  the  loss  payable 
to  a  mortgagee  named  of  the  property  insured,  he  may  maintain  an  action  in  his 
own  name  for  such  loss;  Qetchell  &  M.  Lumber  &  Mfg.  Co.  v.  Peterson,  124  Iowa, 
699,  100  N.  W.  660,  holding  sureties  on  a  builder's  bond  liable  to  the  materialmen 
for  supplies  furnished  the  builder;  McCown  v.  Schrimpf,  21  Tex.  22,  73  A.  D.  221, 
holding  that  when  the  purchaser  of  property  agrees  as  part  of  the  considera- 
tion to  release  mortgages  thereon  the  mortgagee  may  maintain  a  suit  on  said 
agreement  in  his  own  name;  Cumberland  v.  Codrington,  3  Johns.  Ch.  229,  8  A.  D. 
492,  holding  that  in  such  case  after  the  promisor  died,  the  land  is  primarily  liable 
for  the  payment  of  the  residue;  King  v.  Whitely,  10  Paige,  466;  Halsey  v.  Reed,  9 
Paige,  446,— holding  to  similar  effect;  Crone  v.  Stinde,  166  Mo.  262,  66  S.  W.  863, 
holding  that,  where  grantee  did  not  |igree  to  pay  mortgage  but  again  conveyed 
the  property  with  a  provision  that  payment  by  the  purchaser  was  a  part  of  the 
consideration,  purchaser  would  be  liable  to  the  holder  of  the  deed  of  trust;  Bleeker 
V.  Bingham,  3  Paige,  246,  holding  that  although  that  in  a  deed  inter  partem  a 
stranger  cannot  at  law  recover  on  a  covenant  contained  tiierein  for  his  benefit,  ha 
may  in  equity  on  a  covenant  in  marriage  articles  and  other  conveyances  in  trust; 
Stewart  v.  Hamilton  College,  2  Denio,  403,  holding  that  where  several  parties  sub- 
scribed to  fund  to  assist  a  college,  it  thought  its  trustees  might  sue  upon  these 
mutual  promises;  Barnes  v.  Perine,  9  Barb.  202,  holding  to  similar  effect;  Harfa 
Estate,  13  PhiU.  226,  36  Phila.  Leg.  Int  176,  7  W.  N.  a  162,  holding  that  an 
agreement  by  a  number  of  persons  to  pay  a  certain  sum  for  the  relief  of  a  church 
is  not  wanting  in  mutuality  and  the  church  may  maintain  an  action  upon  the 
promises;  Seaman  v.  Hasbrouck,  35  Barb.  151;  Bagaley  v.  Waters,  7  Ohio  St. 
369;  King  v.  Shoemaker,  1  Pearson  (Pa.)  206, — holding  that  where  property  is 
assigned  to  a  person  upon  his  promising  to  pay  the  debts  of  the  assignor  any  credit- 
or of  the  assignor  may  maintain  an  action  upon  such  promise;  Van  Duyne  v.  Vree- 
land,  11  N.  J.  Eq.  370,  holding  that,  where  a  father  made  an  agreement  in  refer- 
ence to  his  infant  child,  from  which  benefits  were  to  accrue  to  the  child  upon  per- 
formance, the  child  might  enforce  the  agreement  in  his  own  name  after  perform- 
ance; Todd  V.  Weber,  95  N.  Y.  181,  47  A.  R.  20,  holding  an  agreement  by  the  father 
of  an  illegitimate  child  to  pay  for  her  support  and  education  and  to  make  provision 
for  her  in  his  will  enforceable  by  the  child  against  the  estate;  Judson  v.  Gray,  17 
How.  Pr.  289,  holding  that  where  an  attorney  requested  his  client  to  give  him  a 
note  for  the  amount  of  the  referee's  fees  in  an  action,  and  promised  to  settle  with 
the  referee,  the  referee  could  h<rfd  the  attorney  for  his  fees ;  Prentice  v.  Wilkinson, 

6  Abb.  Pr.  N.  S.  49,  holding  that  an  action  would  lie  upon  the  promise  of  a 
third  person  to  an  attorney'  in  an  action  for  divorce,  to  pay  his  fees  on  condition 
that  he  discontinue  the  action ;  Knowles  v.  Erwin,  43  Hun,  160,  holding  that  where 
one  person  upon  a  sufllcient  consideration  promised  to  pay  a  certain  sum  of 
mojiey  to  the  daughter  of  the  other,  he  could  maintain  an  action  on  the  promise. 

Cited  ill  reference  notes  in  71  A.  S.  R.  176,  on  promise  for  benefit  of  third  per- 
son; 16  A.  D.  173,  on  who  may  sue  on  contract;  24  A.  D.  325,  on  who  may  sue 
on  promise  for  benefit  of  third  person;  39  A.  S.  R.  531,  on  promise  lor  benefit  of 


Digitized  by 


Google 


S41  NOTES  ON  AMERICAN  DECISIONS.  [304 

third  person;  66  A.  8.  R.  436,  on  raits  on  contract  by  persons  not  parties  thereto; 
22  A.  8.  R.  797,  on  parties  in  acticm  on  contract  for  benefit  of  third  person;  6 
A.  D.  713;  12  A.  D.  76;  26  A.  D.  109;  26  A.  D.  263;  38  A.  D.  692;  87  A.  D.  663,— 
oi  third  person's  right  to  sue  on  contract  made  for  his  benefit. 

Cited  in  notes  in  39  A.  8.  R.  633,  on  promise  for  benefit  of  third  person;  9  A.  D. 
166,  on  ri^t  of  acti<m  on  promise  for  another's  benefit;  15  A.  D.  393,  on  validity  of 
parol  inromise  to  pay  debt  of  another;  12  A.  D.  693;  36  A.  D.  621;  71  A.  8.  R. 
186,  187;  26  L-R^  270;  1  E.  R.  C.  705,— on  right  of  third  person  for  whose 
benefit  eontraet  was  made  to  maintain  action  thereon;  6  luRJi,  612,  on  right  of 
mortgagee  to  personal  action  against  grantee. 

Criticixed  in  Lawrence  t.  Fox,  20  N.  Y.  268   (dissenting  opinion),  as  being 
dictum. 
—  PriTltjr  of  third  person  to  the  eonslderatlon  er  to  parties. 

Referred  to  as  leading  case  in  Lawrence  ▼.  Fox,  20  N.  Y.  268,  holding  that  the 
third  person  need  not  have  been  privy  to  the  consideration. 

Cited  in  Riordan  v.  First  Presby.  Church,  6  Misc.  84,  26  N.  Y.  8upp.  38,  holding 
that  a  promise  by  one  person  for  the  benefit  of  another  will  sustain  an  action  by 
that  other,  although  the  debt  was  not  then  in  existence,  the  beneficiary  identified 
or  aware  of  the  promise;  White  v.  White,  20  Misc.  481,  46  N.  Y.  8upp.  668,  holding 
that  the  heirship  of  a  son  of  two  contracting  parties  to  an  antenuptial  contract 
gave  to  the  son  such  privity  to  the  contract  as  to  entitle  him  to  claim  the  bene- 
fit ci  it;  Clarice  v.  McFarland,  6  Dana,  46,  holding  that  a  party  may  enforce 
a  contract  made  for  his  benefit  upon  a  valuable  consideration  when  he  is  not  a 
stranger  to  the  consideration;  Vigniau  v.  Ruifins,  Walk.  (Miss.)  312,  holding 
that  a  fHTomlse  upon  a  sufficient  consideration  made  by  one,  to  pay  the  debt  he 
may  be  owing  to  another,  is  suflicient  to  entitle  the  third  person  on  which  to  re- 
cover against  the  promisor. 

Distinguished  in  Simson  v.  Brown,  68  N.  Y.  366;  Beveridge  v.  New  York  Elev. 
K.  Co.  112  N.  Y.  1,  2  L.RJi.  648,  19  N.  B.  489,— holding  that  where  a  plainUff 
seeks  to  base  his  right  of  action  on  a  contract  made  between  defendant  and  another 
it  must  appear  by  the  contract  that  it  was  made  or  intended  for  his  benefit; 
Owings  V.  Owings,  1  Harr.  k  G.  484,  holding  that  a  promise  by  a  debtor  to  his 
creditor  to  pay  his  debt  to  a  third  person,  will  not  enable  such  person  to  main- 
tain an  action  at  law  in  his  own  name  for  its  recovery;  Anderson  v.  Fiti^rald,  21 
Fed.  294,  holding  that  where  a  contractor  had  promised  to  be  responsible  for 
claims  against  subcontractors  a  third  person  dealing  with  the  subcontractor  could 
not  hold  the  contractor;  Bigelow  v.  Davis,  16  Barb.  661,  holding  that  in  the  case 
of  a  mere  agency  for  the  transmission  of  money  the  party  for  whom  the  money 
was  designed  cannot  maintain  an  action  against  the  agent  for  money  had  and 
received;  Buchanan  v.  Tilden,  6  App.  Div.  364,  39  N.  Y.  8upp.  228,  holding  that 
a  wife  cannot  sue  on  a  contract  made  to  her  husband  to  pay  her  money  in  con- 
stderatioii  of  services  by  the  husband,  where  the  wife  was  not  a  party  to  the 
sgreement;  Coleman  v.  Hiler,  86  Hun,  647,  33  N.  Y.  Supp.  357,  holding  that  one 
cannot  sue  on  a  promise  to  a  third  person  to  pay  plaintiff  money  in  consideration 
of  a  conveyance  of  land  to  the  promisor  by  the  promisee  who  was  not  indebted  to 
the  plaintiff. 

Disapproved  in  Roas  v.  Milne,  12  Leigh,  204,  37  A.  D.  646,  holding  that  upon 
an  indenture  between  two  parties  wherein  one  of  them  covenants  to  pay  money  to 
the  daughter  of  the  other  upon  his  death,  the  daughter  could  not  maintain  an  ac- 
tion for  the  money. 
I^rol  erldenoe  to  Tmrj  or  oontradlet  the  terms  of  a  written  instrument. 

Cited  in  Schultx  v.  Plankinton  Bank,  40  111.  App.  462,  holding  that  parol  evi* 
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dence  was  not  admissible  to  Tary  the  terms  of  written  instrmnent;  Walrath  y. 
Barton,  11  Barb.  382,  on  same  point;  Mead  t.  Steger,  6  Port.  (Ala.)  498,  holding 
parol  not  admissible  to  contradict,  extend  or  vary  substantially  a  written  contract; 
Scoby  V.  Blanchard,  3  N.  H.  170,  discussing  the  introduction  of  parol  evidence  to 
vary  a  written  instrument;  Martin  v.  Hamlin,  18  Mich.  354,  holding  parol  agree- 
ment not  admissible  to  vary  or  contradict  terms  of  deed;  Howes  v.  Barker,  3  Johns. 
506,  3  A.  D.  526,  holding  that  parol  evidence  was  not  admissible  to  show  that 
there  was  mistake  in  the  number  of  acres  mentioned  in  a  deed  of  real  estate; 
Kerr  v.  Calvit,  Walk.  (Miss.)  115,  12  A.  D.  537,  holding  same  when  no  fraud  is 
proved. 

Cited  in  reference  notes  in  7  A.  D.  503;  22  A.  D.  212;  25  A.  D.  213;  27  A.  D. 
295;  28  A.  D.  259, — on  parol  evidence  to  vary  written  agreement;  12  A.  D.  160, 
on  parol  evidence  to  affect  deeds  and  other  written  contracts. 

—  To  show  oonslderation. 

Cited  in  Allen  v.  Cowan,  28  Barb.  99,  on  right  to  introduce  parol  evidence  as  to 
consideration. 

Cited  in  reference  notes  in  20  A.  D.  153;  20  A.  D.  350;  26  A.  D.  126,— on  parol 
evidence  as  to  consideration;  11  A.  D.  787;  66  A.  S.  R.  374;  105  A.  S.  R.  1042, — 
on  parol  evidence  as  to  consideration  for  deed;  53  A.  D.  269,  on  parol  evidence  to 
show  real  consideration  of  deed;  18  A.  D.  288,  on  conclusiveness  of  consideration 
in  deed;  12  A.  D.  401,  on  effect  of  contradicting  recital  of  consideration;  35  A.  D. 
140,  on  parol  evidence  to  show  illegal  consideration. 

Cited  in  notes  in  10  A.  D.  528,  on  proof  of  consideration;  14  E.  R.  C.  752, 
on  parol  proof  as  to  consideration;  30  A.  D.  116,  on  admissibility  of  parol  evidence 
as  to  consideration  clause  of  deed;  14  A.  D.  676,  on  right  to  inquire  into  con- 
sideration of  deed;  23  A.  D.  526,  on  parol  evidence  to  show  want  of  considera- 
tion. 

Distinguished  in  Davenport  v.  Mason,  15  Mass.  85,  holding  that  where  no  oosk- 
sideration  was  expressed  in  a  deed,  the  presumption  of  consideration  might  be  re- 
pelled by  oral  testimony;  Martin  v.  Stubbings,  27  III  App.  121,  holding  that 
parol  evidence  was  admissible  to  show  a  consideration  for  a  note  and  the  assign- 
ment of  an  insurance  policy  when  no  consideration  was  expressed ;  Roper  v.  Stone, 
Cooke  (Tenn.)  497,  where  the  question  was  on  necessity  of  pleading  consideratioii 
for  unsealed  contract. 

Disapproved  in  Frink  v.  Qreen,  5  Barb.  455,  holding  that  when  no  oonslderation 
is  expressed  in  a  deed  parol  evidence  may  be  given  of  the  actual  consideration. 

—  To  show  different  oonslderation  from  that  expressed. 

Cited  in  Miller  v.  Bagwell,  3  McCord,  L.  562;  Maigley  v.  Hauer,  7  Johns.  341; 
Galbreath  v.  Cook,  30  Ark.  417, — ^holding  that  parol  evidence  inadmissible  to 
show  different  consideration;  Patchin  v.  Pierce,  12  Wend.  61,  holding  that  parol 
evidence  that  the  sum  specified  in  the  condition  of  a  mortgage  exceeded  the 
amount  justly  due  the  mortgagee  was  inadmissible;  Murphy  v.  Branch  Bank,  16 
Ala.  90,  excluding  evidence  at  law  to  prove  a  consideration  different  or  incon- 
sistent with  that  expressed  in  the  deed;  Morse  v.  Shattuck,  4  N.  H.  229,  17  A.  D. 
419,  holding  that  consideration  expressed  in  a  deed  cannot  be  disproved  for  the 
purpose  of  defeating  the  conveyance;  Pomeroy  v.  Pomeroy,  54  How.  Pr.  228,  on  the 
point  that  when  one  consideration  is  stated  in  an  instrument  another  may  not  be 
shown  by  parol;  Fackler  v.  Ford,  McCahon,  21,  discussing  the  right  to  show  a 
different  consideration  from  that  expressed  in  the  instrument;  Belden  v.  Seymour, 
8  Conn.  304,  21  A.  D.  661  (dissenting  opinion) ;  Winchell  v.  Latham,  6  Cow. 
682, — on  the  right  to  show  by  parol  a  greater  or  different  consideration  than 
that  expressed  in  the  instrument;  Betts  ▼.  Union  Bank,  1  Harr.  &  Q.  175,  18 
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A.  D.  283,  holding  that  marriage  oould  not  be  shown  as  consideration  of  a  deed 
of  bargain  and  sale  expressed  to  be  for  money  consideration  only. 

Cited  in  reference  note  in  18  A.  D.  166,  on  contradiction  of  consideration  recited 
indeed. 

Cited  in  note  in  4  A.  D.  510,  on  proof  of  different  consideration. 

Distinguished  in  Steele  v.  Worthington,  2  Ohio,  182,  holding  that  different  but 
eonsistent  consideration  may  be  shown ;  Belden  v.  Seymour,  8  Conn.  304,  21 
A.  D.  661,  holding  that  in  an  action  on  the  covenant  of  seisin  the  plaintiff  may 
show  by  extrinsic  evidence  the  payment  of  a  greater  consideration  than  that  ex- 
preased  in  the  deed;  Powell  v.  Monson  &  B.  Mfg.  Co.  3  Mason,  347,  Fed.  Cas. 
No.  11,356,  holding  that  the  parties  to  a  deed  are  not  estopped  from  showing  by 
parol  an  auxiliary  consideration. 

Disapproved  in  Carver  v.  Louthain,  38  Ind.  530,  holding  that  parol  evidence 
was  admissible  to  show  what  was  part  of  the  consideration  for  a  deed  of  land; 
McMahan  v.  Stewart,  23  Ind.  590,  holding  that  parol  evidence  is  admissible  to 
show  the  true  consideration  of  a  written  instrument;  Rockhil]  v.  Spraggs,  9 
Ind.  30,  68  A.  D.  607,  holding  that  between  parties  and  privies  to  a  deed  a 
different  consideration  than  that  expressed  in  the  deed  may  be  proved  by  parol; 
Jack  V.  Dougherty,  3  Watts,  151,  holding  that  parol  evidence  may  be  admitted  to 
prove  a  consideration  other  or  greater  than  that  expressed  in  the  deed  to  rebut 
the  presumption  of  fraud  arising  from  the  inadequacy  of  the  expressed  considera- 
tion. 

Overruled  in  M'Crea  v.  Purmort,  16  Wend.  460,  30  A.  D.  103,  bidding  that  parol 
evidence  was  admissible  to  a  different  consideration  from  that  expressed  in  the 
deed;  Shephard  v.  Little,  14  Johns.  210,  holding  that  where  a  deed  stated  that  the 
eonsideration  for  the  deed  had  been  paid,  it  was  admissible  to  show  by  parol  that 
it  had  not  been  paid. 

Cited  as  overruled  in  McNulty  v.  Prentice,  25  Barb.  204,  holding  that  parol  evi- 
dence in  explanation  of  instrument  by  way  of  defense  and  to  explain  matter  patent 
on  the  record  is  admissible. 
— Aa  to  nonreeelpi  of  payment. 

Cited  in  reference  notes  in  19  A.  D.  59,  on  conclusiveness  of  recital  of  payment 
in  deed;  16  A.  D.  702,  on  parol  eridence  as  to  receipt;  29  A.  D.  730,  on  conclu- 
srreness  of  acknowledgment  of  receipt  of  consideration  in  deed. 

Cited  in  note  in  18  A.  D.  507,  on  nonconclusiveness  of  acknowledgment  of  con^ 
sideration  in  deed. 

S  AM.  DEC.  S07,  8UTDAM  v.  BfARINB  INS.  CO.   1  JOHNS.   ISl. 
Groiind  for  abandonment  In  marine  Inanrance. 

Cited  in  Boeley  v.  Chesapeake  Ins.  Co.  3  QUI  k  J.  450,  22  A.  D.  337,  holding 
that  there  must  be  a  sufficient  ground  for  abandonment  or  the  insurer  is  not 
bound  to  accept  it  and  is  not  bound  thereby ;  Bohlen  v.  Delaware  Ins.  Co.  4  Binn. 
480,  holding  that  although  the  assured  does  not  abandon  upon  receiving  intelli- 
gence of  the  capture  of  his  property  he  may  nevertheless  do  so  and  recover  as  for 
a  total  loss  upon  the  event  of  its  condemnation  after  the  capture. 

Cited  in  reference  notes  in  19  A.  D.  288,  as  to  when  abandonment  can  oe  made; 
22  A.  D.  349,  on  abandonment  of  insured  property ;  28  A.  D.  252,  on  abandonment 
of  insured  vessel. 
—  SnlDctency  of  assignment  of  cause  In  notice. 

Cited  in  Peirce  v.  Ocean  Ins.  Co.  18  Pick.  83,  29  A.  D.  567,  holding  that  nn 
sssured  cannot  avail  himself  of  any  other  ground  than  that  stated  by  him  at  the 
time  of  abandonment;  Dickey  v.  New  York  Ins.  Co.  4  Cow.  222,  holding  that  if  an 
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assured  assign  an  insufficient  ground  for  abandonment  he  cannot  avail  himself 
of  a  subsequent  event  which  is  sufficient  without  a  new  abandonment ;  McConochic 
V.  Sun  Mut.  Ins.  Co.  26  N.  Y.  477,  on  what  must  be  stated  in  the  notice  of  aban- 
donment to  make  it  sufficient. 

Cited  in  reference  notes  in  4  A.  D.  168;  33  A.  D.  733, — on  necessity  of  assign- 
ing true  cause  for  abandonment. 

Cited  in  note  in  1  E.  R.  C.  130,  on  neeessity  that  insured  be  advised  of  total 
loss  before  electing  to  abandon. 
Amount  of  loss  upon  damage  after  Invalid  abandonment. 

Cited  in  Speyer  v.  New  York  Ins.  Co.  3  Johns.  88,  holding  that  where  a  policy 
contained  provisions  that  the  insurer  was  to  be  free  of  loss  in  certain  cases,  an 
abandonment  for  losses  that  came  within  the  exceptions  would  defeat  recovery  of 
total  loss;  Speyer  v.  New  York  Ins.  Co.  3  Johns.  88,  to  similar  effect. 
IxMM  on  cargo  prohibited  from  landing. 

Cited  in  Krumbhaar  v.  Marine  Ins.  Co.  1  Serg.  4  R.  281,  on  right  of  insured  to 
recover  on  policy  of  insurance  against  loss  when  the  permission  to  land  the  cargo 
is  refused;  Andrews  v.  Essex  F.  k  M.  Ins.  Co.  3  Mason,  6,  Fed.  Cas.  No.  374, 
holding  that  insurers  were  not  liable  for  a  loss  caused  by  seizure  in  a  port  not 
open  of  which  fact  the  parties  were  unaware,  though  no  reservation  to  that  effect 
was  made  in  the  policy. 
Bffect  of  adjustment  of  loss. 

Cited  in  Radcliffe  v.  Coster,  Hoffm.  Ch.  98;  Sturm  v.  Williams,  6  Jones  k  S. 
826,— on  adjustment  of  losses. 

S  AM.  DBO.  SIO,  POTTBR  t.  IjASSISQ,  1  JOHNS.  91ft. 
Measure  of  damages. 

ated  in  Wilson  v.  Robertson,  Brunner  Col.  Cas.  109,  Fed.  Caa.  No.  17,830,  hold- 
ing that  the  measure  of  damages  in  an  action  for  breach  of  covenant  to  convey 
lands  was  the  value  of  the  lands  at  the  time  of  judgment;  Talbot  v.  Bedford, 
Cooke  (Tenn.)  447,  on  the  measure  of  damages;  Taylor  v.  Johnson,  17  Qa.  621, 
holding  that  in  an  action  against  sheriff  on  official  bond  evidence  will  be  allowed 
in  mitigation  of  damages  to  show  there  was  little  or  no  loss;  Allen  v.  Suydam, 
20  Wend.  321,  32  A.  D.  556  (dissenting  oinnion) ;  Coghlan  v.  Dinsmore,  9  Bosw. 
463  (dissenting  opinion), — on  measure  of  damage  for  failure  of  an  agent  to  per- 
form his  duty. 

—  Against  ofllcer  for  loss  of  rights  under  writ  or  process. 

Cited  in  Clark  v.  Smith,  9  Conn.  379,  holding  that  in  an  action  against  an 
officer  for  neglect  of  duty  on  mesne  process,  the  measure  of  damages  is  the  injury 
actually  sustained  and  not  the  amount  of  the  debt;  Qerrish  v.  Edson,  1  N.  H.  82, 
holding  that  a  sheriff  who  knowingly  took  insufficient  bail  was  liable  for  the 
amount  of  the  plaintiff's  judgment  against  the  bail  after  deducting  the  probable 
value  of  that  and  th'?  other  judgment  recovered  against  the  principal;  Metcalf  t. 
Stryker,  31  N.  Y.  255  (affirming  31  Barb.  62,  10  Abb.  Pr.  12),  holding  sheriff  liable 
in  same  degree  as  bail  would  be  where  he  did  not  require  them  to  justify; 
Bispham  v.  Taylor,  2  McLean,  408,  Fed.  Cas.  No.  1,444,  holding  that  where  a 
marshal  took  insufficient  appearance  bail,  he  is  only  responsible  for  the  actual 
injury  sustained  by  the  plaintiff  in  the  execution;  Dininney  v.  Fay,  38  Barb.  18, 
holding  that  sheriff  neglecting  to  take  the  body  of  defendant  in  execution,  should  be 
allowed  to  show  in  mitigation  of  damages  the  pecuniary  circumstances  and  condi- 
tion of  the  defendant. 

—  Against  sheriff  suffering  escape. 

Cited  in  Pattentuu  v.  Westervelt,  17  Wend.  543,  holding  that  in  action  against  a 
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Bberiff  for  the  escape  of  a  prisoiier,  the  measure  of  damages  is  the  actual  loss  sus- 
tained by  reason  of  the  escape;  Russell  y.  Turner,  7  Johns.  189,  6  A.  D.  254,  same 
where  escape  was  from  mesne  process. 

Cited  in  reference  notes  in  4  A.  D.  595;  30  A.  D.  300, — on  damages  for  an 
escape. 

Title  of  oonalsnee  or  oonal^nor  of  goods  in  transit. 

Cited  in  Butler  y.  Smith,  35  Miss.  457,  holding  prima  facie  that  consignees 
have  right  to  possession  and  special  property  so  as  to  give  them  the  right  of  action 
for  the  recovery  of  possession;  Everett  v.  Saltus,  15  Wend.  474,  holding  presomp- 
tion  that  consignee  of  goods  is  the  real  owner  may  be  rebutted;  ^j^reen  v.  Clarke, 
12  N.  Y.  343  (affirming  18  Barb.  57),  holding  that  as  to  the  carrier  whichever  is  to 
pay  the  freight  is  the  owner;  Southern  Exp.  Co.  v.  Craft,  49  Miss.  480,  19  A.  R. 
4,  holding  that  where  a  party  entered  into  a  contract  with  an  express  company  to 
carry  money  to  a  third  party  and  he  pays  the  charges  he  may  recover  for  its 
loss  and  not  the  consignee;  Krulder  v.  Ellison,  47  N.  Y.  36,  7  A.  R.  402,  holding 
that  upon  delivery  by  the  consignor  to  the  carrier  the  title  rested  absolutely  in  the 
consignee  who  had  the  sole  right  to  sue  for  loss;  The  Argyle  v.  Worthington,  17 
Ohio,  460;  Ogden  v.  Coddington,  2  E.  D.  Smith,  317;  Stampeon  v.  Gilchrist,  1  Me. 
202, — on  right  of  consignor  or  consignee  to  maintain  an  action  for  loss  of  goods; 
Robinson  y.  Pogue,  86  Ala.  257,  5  So.  685,  on  when  consignee  may  sue  the  carrier 
for  loss  of  goods;  Green  v.  Clarke,  12  N.  Y.  343,  on  right  of  owner  to  recover  in 
tort  regardless  of  consignee. 

Cited  in  reference  note  in  27  A.  D.  518,  as  to  whether  consignor  or  consignee 
shall  sue  carrier  for  loss  or  nondelivery  of  goods. 

Cited  in  notes  in  38  A.  D.  423,  on  who  may  sue  for  loss  or  injury  to  con- 
signed goods;  8  A.  D.  219,  as  to  whom  delivery  by  carrier  should  be  made  to; 
22  L.R.A.  429,  on  suit  by  consignee  for  property  delivered  to  carrier  for  transpor- 
taticm  to  purchaser  or  consignee. 
—  As  dependent  on  terms  of  bill  of  lading. 

Cited  in  Jones  y.  Sinu,  6  Port.  (Ala.)  138,  holding  that  ordinary  bill  of  lading 
stating  that  consignee  is  to  pay  freight  vests  title  to  the  goods  in  the  consignee 
on  shipment;  Harrison  y.  Hixson,  4  Blackf.  226,  holding  that  a  bill  of  lading  with 
no  qualifying  terms  is  prima  facie  but  not  conclusive  evidence  that  the  goods  be- 
long to  the  consignee;  Bell  y.  Wood,  1  Dana,  146,  holding  that  consignee  is  deemed 
the  owner  when  the  blank  is  not  filled  up  in  the  bill  of  lading ;  Griffith  v.  Ingledew, 
6  Serg.  k  R.  429,  9  A.  D.  444  (dissenting  opinion),  on  where  the  bill  of  lading 
vests  the  title  to  goods  in  the  consignee. 
Harmless  error. 

Cited  in  Com.  v.  Irwin,  1  Clark  (Pa.)  344,  2  Pa.  L.  J.  328;  Thurston  v.  Cavenor, 
8  Iowa,  155, — ^holding  error  not  prejudicial  to  either  party  will  not  cause  new 
triaL 

t  AM.  DEC.  S19,  SCHMIDT  y.  ITNITKD  INS.  OO.  1  JOHNS.  249. 
Bkickade  or  Interdiction  as  grounds  for  alMindonnient  for  total  loss. 

Cited  in  Saltus  v.  United  Ins.  Co.  15  Johns.  523,  holding  that  where  a  vessel  was 
in  a  port  invested  by  enemy  and  escape  improbable,  an  abandonment  for  loss  by 
restraint  was  sufficient  to  charge;  Thompson  v.  Read,  12  Serg.  &  R.  440,  holding 
that  vessel  boarded  and  turned  back  from  entering  a  blockaded  port  was  justified 
in  abandoning  her  voyage;  Krumbhaar  y.  Marine  Ins.  Co.  1  Serg.  &  R.  281,  on  the 
right  of  the  insured  to  recover  for  loss  caused  by  the  blockade  or  interdiction  of  a 
port. 

Cited  in  reference  notes  in  5  A.  D.  229;  7  A.  D.  54,— on  right  to  abandon  vessel 
wnen  port  of  destination  is  blockaded. 
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Cited  in  notes  in  1  E.  R.  C.  20,  on  right  of  insured  to  abandon  yessel  on  being 
prevented,  by  blockade,  from  entering  port;  13  E.  R.  C.  670,  672,  on  blockade  of 
port  as  justification  for  abandonment. 

Distinguished  in  King  v.  Delaware  Ins.  Co.  2  Wash.  C.  C.  300,  Fed.  Cas.  No. 
7,788,  holding  that  to  render  an  insurer  liable  on  the  abandonment  the  insured 
must  do  all  in  his  power  to  prevent  a  loss  by  continuing  upon  his  voyage  until  the 
danger  of  an  actual  loss  is  rendered  manifest;  Craig  v.  United  Ins.  Co.  6  Johns. 
226,  holding  that  where  a  master  abandoned  on  hearing  that  a  port  is  blodcaded 
and  fearing  capture,  the  insurer  was  not  liable  there  not  having  been  suflfteient 
grounds  of  abandonment. 

Disapproved  in  Andrews  v.  Essex  F.  &  M.  Ins.  Co.  S  Mason,  6,  Fed  Cas.  No. 
374,  holding  that  the  denial  of  entry  or  an  interdiction  of  oommeree  at  the  port 
of  destination  is  not  a  risk  within  the  common  policy  of  marine  insurant. 
Bztent  of  Insurer's  liability  on  vessel. 

Disapproved  in  Matheson  v.  Equitable  M.  Ins.  Co.  118  Mass.  209,  19  A.  R.  441, 
holding  that  if  a  partial  loss  as  repaired  and  a  total  loss  afterwards  happens 
during  the  term  of  the  policy  the  insurer  is  liable  for  both  losses  althooi^  it 
exceeds  the  amount  of  the  policy. 
Effect  of  foreign  adjustment  of  loss. 

Referred  to  in  Strong  v.  New  York  Firemen  Ins.  Co.  11  Johns.  323,  holding  a 
fair  foreign  average  adjustment  is  binding  and  stating  that  the  cited  case  did  not 
come  to  decision  on  this  point. 

S  AM.  DEC.  S26,  JACKSON  t.  BROWNEIiIj,  I  JOHNS.   967. 
Creation  of  relationship  of  landlord  and  tenant. 

Followed  without  discussion  in  Jackson  ex  dem.  Colden  y.  Rich,  7  Johns.  194,  6 
A.  D.  254,  involving  same  lease. 

Cited  in  Moulton  v.  Robinson,  27  N.  H.  660,  holding  that  tiie  letting  of  land 
upon  shares  constitutes  the  relationship  of  landlord  and  tenant  between  the 
parties;  Strain  v.  Qardner,  61  Wis.  174,  21  N.  W.  36,  holding  same  of  leasing  for 
a  year  on  shares ;  Ft.  Ann.  v.  Kingsbury,  14  Johns.  366,  holding  same  of  the  work- 
ing of  a  farm  for  above  two  years  on  shares ;  Taylor  v.  Bradley,  39  N.  T.  129,  100 
A.  D.  415,  4  Abb.  App.  Dec.  363,  discussing  the  relationship  existing  between  par- 
ties to  a  contract  of  farming  on  shares. 

Disapproved  in  Walker  v.  Fitts,  24  Pick.  191,  holding  that  the  interest  of  an 
occupant  of  land  under  a  contract  with  owner  to  let  the  lands  on  shares  is  that 
of  tenant  in  common  before  the  harvesting  of  the  crops ;  Herskell  v.  Bushnell,  37 
Conn.  36,  9  A.  R.  299,  holding  the  parties  tenants  in  commcm  of  the  crops. 

Overruled  in  Dinehart  v.  Wilson,  16  Barb.  696,  holding  that  where  an  owner  of 
land  lets  it  on  share  to  another  to  crop  the  relationship  between  the  parties  is  that 
of  tenants  in  common  until  a  division  of  the  crops;  Putnam  v.  Wise,  1  Hill,  236,  37 
A.  D.  309,  holding  to  similar  effect;  Burdick  v.  Washburn,  63  Barb.  397,  36  How. 
Pr.  468,  holding  that  where  a  party  entered  into  an  agreement  with  the  owner 
of  land  to  work  it  for  shares  of  the  crops  he  was  tenant  in  common  with  the 
owner  of  the  land  in  the  crops. 
Forfeiture  of  lease. 

Cited  in  reference  note  in  61  A.  D.  44,  on  forfeiture  of  kass  by  breach  of  sot- 
enants  or  condition  therein. 
Interests  in  land. 

Cited  in  Bullen  v.  Runnels,  2  N.  H.  255,  9  A.  D.  55,  holding  grant  of  water  was 
of  landed  interest. 
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BC.  S90,  DEFRiaiZE  t.  TRUMPER,  1  JOHNS.  974. 
warranty  on  sale  of  chattels, 

I  Hart  Y.  Wright,  17  Wend.  267,  holding  that  a  general  tale  of  merchan- 
L  sound  price  did  not  raise  an  implied  warranty  that  the  article  is  fit 
rposes  to  which  it  is  ordinarily  applied;  Holden  v.  Dakin,  4  Johns.  421, 
lat  there  was  no  implied  warranty  as  to  quality;  Bayard  v.  Malcolm,  1 
3,  on  implied  warranty  of  goods  sold;  Beninger  ▼.  Corwin,  24  N.  J.  L. 
idale  v.  Moore,  19  111.  566,  Beime  v.  Dord,  5  N.  Y.  96,  55  A.  D.  321,— 
d  warranty  as  to  quality  of  chattels;  McClure  v.  Central  Trust  Ck>.  165 
,  53  L.R.A.  153,  58  N.  E.  777,  discussing  implied  warranty  as  an  excep- 
e  rule  of  caveat  emptor. 
1  notes  in  6  A.  D.  114,  on  implied  warranties;  23  A.  D.  101,  on  implied 

as  to  quality;  43  A.  D.  680,  on  implication  of  warranty  from  sound 
I  for  goods. 
Litle. 

1  Rew  y.  Barber,  3  Cow.  272,  holding  that  on  the  sale  of  a  chattel  there 
»lied  warranty  as  to  title;  McCoy  ▼.  Artcher,  3  Barb.  323;  Scranton  t. 

Barb.  273;  Edgerton  y.  Michels,  66  Wis.  124,  26  N.  W.  748;  Burt  y. 

0  N.  Y.  283,  100  A.  D.  482  (reyersing  31  Barb.  540);  Barton 
Y,  8  G.  Greene,  327,  64  A.  D.  503, — holding  that  where  seller  had  posses- 
)  was  an  implied  warranty  of  title;  Ricks  y.  Dillahunty,  8  Port.  (Ala.) 
ng  that  the  seller  of  chattels  impliedly  stipulates  that  they  are  his  own 
he  will  indemnify  the  buyer  if  the  title  is  in  another ;  Faulks  y.  Kamp,  5 
Ird.  73,  3  Fed.  898,  holding  same  on  sale  of  a  patent  right;  Burgess  y. 
I,  13  R.  I.  646,  holding  that  yendee  damnified  can  maintain  an  action 
[eclaring  that  affirmation  of  title  was  made  falsely  or  with  intent  to  de- 
esser  y.  Ainsworth,  9  Barb.  619;  Baker  v.  McAllister,  2  Wash.  Terr.  48, 
U, — holding  that  such  implied  warranty  extends  to  encumbrances; 
y.  Steyens,  19  N.  Y.  499,  on  right  to  recoyer  for  mistake  as  to  title. 

1  reference  notes  in  3  A.  D.  681,  on  warranty  of  title;  64  A.  D.  606,  on 
aranty  of  title  in  sale  of  chattels ;  3  A.  D.  744,  on  warranty  of  title  when 
in  possession. 

1  note  in  62  A.  D.  463,  on  implied  warranty  of  title  on  sale  of  chattel, 
uished  in  Sheppard  y.  Earles,  18  Hun,  661,  holding  that  upon  a  sale  of 
1  property  there  is  no  implied  warranty  on  the  part  of  the  mortgagee 

of  action  on  warranty  of  title. 

a  O'Brien  y.  Jones,  91  N.  Y.  193,  holding  that  in  an  action  by  a  yendee 
il  property  against  the  yendor  for  breach  of  warranty  of  title  express  or 
amages  can  only  be  recoyered  on  showing  an  actual  loss;  Case  y.  Hall. 

102,  36  A.  D.  606,  holding  that  yendee  must  haye  suffered  recovery  by 
>wner  before  resorting  to  warranty;  Sweetman  y.  Prince,  26  N.  Y.  224, 
I  when  a  yendee  may  recoyer  on  implied  warranty  of  title. 

for  defect  In  qaallty  or  valne  of  goods  sold. 
n  Dayis  y.  Meeker,  6  Johns.  364,  holding  deceit  would  not  lie  there  being 
s  warranty  of  value  or  fraud;  Swett  y.  Colgate,  20  Johns.  196,  11  A.  D. 
ng  that  there  must  have  been  an  express  warranty  or  fraud  in  selling  one 
r  another;  Reed  y.  Prentiss,  1  N.  H.  174,  8  A.  D.  60,  holding  that  in  the 
f  an  express  warranty  or  fraud  it  was  no  defense  in  an  action  on  a  note 
article  proved  of  no  value;  Westmoreland  v.  Dixon,  4  Hayw.  (Tenn.) 
D.  763,  holding  that  where  there  is  no  express  warranty  and  the  seller 
ng  as  sound  which  is  unsound,  having  a  latent  defect  unknown  to  him,  he 
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is  not  answerable  to  the  buyer;  Fowler  v.  Abrams,  3  E.  D.  Smith  1,  on  the  war- 
ranty necessaiy  to  sustain  an  action  on  the  ease  in  the  nature  of  deceit. 

S  AM.  DBC.  S80,  LIVINGSTON  ▼.  BISHOP,   1   JOHNS.   290. 
Effect  of  pendency  of  another  action  for  same  tort. 

Cited  in  Severy  ▼.  Nye,  58  Me.  246,  holding  that  suit  against  one  of  several  joini 
trespassers  is  not  barred  by  the  pendency  of  a  suit  against  another;  State  use  oi 
Bashe  v.  Boyce,  72  Md.  140,  20  A.  S.  R.  458,  7  L.RJL.  272,  19  Atl.  366,  holding  thai 
pendency  of  the  suit  against  one  cannot  be  pleaded  in  abatement  of  the  suit  againsi 
the  other. 
Effect  of  former  Judgment  against  Joint  tort  feasor. 

Cited  in  Sanderson  v.  Caldwell,  2  Aik.  (Vt.)  195;  Cushing  y.  Hederman,  II' 
Iowa,  637,  94  A.  S.  R.  320,  91  N.  W.  940;  Matthews  v.  Menedger,  2  McLean,  145 
Fed.  Cas.  No.  9,289;  Osterhout  v.  Roberts,  8  Cow.  43;  Sheldon  v.  Kibbe,  3  Conn 
214,  8  A.  D.  176;  Campbell  v.  Phelps,  1  Pick.  61,  11  A.  D.  139;  Norfolk  Lumber  Co 
V.  Simmons,  2  Marv.  (Del.)  317,  43  Atl.  163;  Marsh  v.  Berry,  7  Cow.  344,— holdin| 
that  the  recovery  against  one  without  execution  or  satisfaction  of  judgment  wai 
no  bar  to  an  action  against  the  others;  Dawson  ▼.  Schloss,  93  CaL  194,  29  Fac 
31,  holding  that  party  injured  by  joint  tort  feasors  may  bring  separate  suits  aiM 
no  bar  arises  to  any  of  them  until  satisfaction  is  received ;  Sessions  v.  Johnson,  0( 
U.  S.  347,  24  L.  ed.  596;  Russell  v.  McCall,  141  N.  Y.  437,  38  A.  S.  R.  807,  36  N 
E.  498,— on  an  unsatisfied  judgment  as  a  bar  to  an  action  against  other  wrong 
doers  jointly  liable;  Park  v.  Hopkins,  2  Bail.  L.  411,  holding  plea  of  former  recov 
ery  against  another  for  the  same  injury,  insufficient  without  an  averment  of  satis 
faction;  Blann  v.  Crocheron,  19  Ala.  647,  54  A.  D.  203,  holding  that  the  men 
recovery  of  a  judgment  against  one  of  several  joint  trespassers  will  not  preveni 
judgment  against  the  others;  McGee  v.  Overby,  12  Ark.  164,  holding  tiiat  then 
must  at  least  be  an  execution  to  bar  a  subsequent  action  against  ihe  others 
Christian  v.  Hoover,  6  Yerg.  505;  Pierce  v.  Kearney,  5  Hill,  82;  Collins  v.  Ellis 
21  Wend.  397;  Jones  v.  Lowell,  35  Me.  538;  Moore  v.  Tracy,  7  Wend.  229,— on 
recovery  against  one  as  a  bar  to  an  action  against  the  other  joint  tort  feasors 
Hopkins  v.  Hersey,  20  Me.  449,  on  judgment  in  trover,  without  satisfaction 
against  one  trespasser  as  a  bar  to  an  action  against  a  ootrespasser;  Parks  v 
New  York,  111  App.  Div.  836,  98  N.  Y.  Supp.  94,  holding  that  entry  of  judg 
ment  against  one  joint  defendant  did  not  preclude  plaintiff  from  prooeedini 
against  the  other  against  whom  judgment  had  been  reversed;  Todd  v.  Olc 
(Colony  &  F.  River  R.  Co.  3  Allen,  18,  80  A.  D.  49,  holding  to  similar  effect; 
Lovejoy  v.  Murray,  3  WaU.  1,  18  L.  ed.  129  (affirming  2  CUff.  191,  Fed 
Cas.  No.  9,963),  holding  recovery  against  sheriff  not  bar  to  actiim  against  levy- 
ing creditor  who  was  cotrespasser ;  Christian  v.  Hoover,  6  Yerg.  505,  holdina 
Mune  of  recovery  against  deputy  sheriff  for  moneys  ooUeeted  for  whiel; 
Fberiff  was  jointly  liable;  Hyde  v.  Noble,  13  N.  H.  494,  38  A.  D.  508,  holding  jud^ 
ment  against  bailee  for  damages  without  satisfaction  no  bar  to  trover  against  s 
third  person  who  purchased  from  the  bailee. 

Distinguished  in  White  v.  Philbrick,  5  Me.  147,  17  A.  D.  214,  holding  that  s 
judgment  in  trover,  if  execution  be  sued  tliereon,  though  without  satisfaction  is  s 
l)ar  to  an  action  of  trespass  afterwards  brought  by  the  same  party  against 
r.nother  person  for  taking  the  same  goods;  Woods  v.  Pangbum,  75  N.  Y.  495, 
holding  that  if  after  a  recovery  against  two  jointly  one  of  them  repeats  the 
wrong,  there  may  be  another  recovery  as  a  satisfaction  of  the  former  recovery 
does  not  bar  the  latter. 
Effect  of  satisfaction  of  Joint  tort. 

Cited  in  Wright  v.  Lathrop,  2  Ohio,  33, 16  A.  D.  529;  McReady  v.  Rogers,  1  Neb. 
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K  333;  Hawkins  v  Hatton,  1  Nott  M'C.  318,  9  A.  D.  700;  Seither 
lia  Traction  Co.  24  W.  N.  C.  246;  Breslin  t.  Peck,  38  Hon,  623; 
[>ple,  44  Barb.  347;  Ashcraft  t.  Knoblock,  146  Ind.  169,  46  N.  E.  69,— 
there  can  be  but  one  satisfaction  from  joint  tort  feasors;  Cleveland 
r  Me.  269,  47  A.  S.  R.  326,  32  Atl.  892,  on  same  point  and  criticizing 
ntrary;  Eames  v.  Stevens,  26  N.  H.  117;  Cridland  v.  Floyd,  6  Serg. 
3oda  ▼.  Pangbum,  76  N.  Y.  495, — on  same  point;  Page  v.  Freeman,  19 
ling  that  plaintiff  will  be  put  to  election  between  judgments  as  there 
ie  satisfaction;  Thomas  v.  Rumsey,  6  Johns.  26;  Sturtevant  v.  Water- 
,  484,  on  satisfaction  as  against  joint  trespassers;  Criner  v.  Brewer, 
;  Ejiaj^  V.  Roche,  94  N.  Y.  329, — on  satisfaction  by  one  as  bar  to  an 
It  another;  Jones  v.  Chism,  73  Ark.  14,  83  S.  W.  316;  Grundel  v. 
Works,  127  CaL  438.  78  A.  S.  R.  75,  47  L.R.A.  467,  59  Pac  826; 
-th  Hudson  County  R.  Co.  66  N.  J.  L.  346,  28  Atl.  582;  Berkley  v. 
[d.  219,  39  Atl.  602;  Ayer  v.  Ashmead,  31  Conn.  447,  83  A.  D.  154,— 
discharge  of  one  trespasser  discharges  the  others;  Barrett  v.  Third 
16  N.  Y.  628,  holding  same  of  satisfaction  by  one  of  two  street  car 
intly  liable  for  injuries  caused  by  negligence  of  their  employees; 
snan,  66  App.  Div.  92,  66  N.  Y.  Supp.  1066,  holding  same  as  to  a 
tenant  jointly  liable  for  injuries;  Blackman  v.  Simpson,  120  Mich. 
L  410,  79  N.  W.  573,  holding  same  as  to  satisfied  judgment  against 
ing  witness  in  an  action  for  false  imprisonment  where  sheriff  is  sued 
tort;  Gunther  v.  Lee,  46  Md.  60,  24  A.  R.  504,  holding  same  though 
«lared  it  was  not  to  prejudice  plaintifi^s  rights  against  the  other  de- 
rd  V.  Tiffany,  98  N.  Y.  412,  60  A.  R.  689,  holding  that  release  of  one 
isers  by  a  payment  in  part  by  his  surety  operated  as  a  release  of  the 
ildson  V.  Carmichael,  102  Ga.  40,  29  S.  £.  136,  holding  in  action 
prrongdoer,  it  was  error  to  reject  evidence  of  a  satisfaction  by  the 

tes  in  92  A.  S.  R.  874,  on  right  to  only  one  complete  satisfaction  from 
isoTS;  68  L.R.A.  425,  on  effect  of  judgment  against  one  joint  tort 
itisfaction  in  whole  or  in  part  on  liability  of  the  other ;  73  A.  D.  146, 
faction  of  judgment  against  one  joint  trespasser  as  bar  to  action 
s,  and  as  satisfaction  of  judgment  against  them  except  as  to  Ha- 
ts j  4  L.R.A.  64,  on  effect  of  release  of  joint  tort  feasor;  11  A.  S.  R. 
of  release  given  to,  or  satisfaction  accepted  from,  one  of  several  joint 
r3  A.  D.  146,  on  release  of  executions  against  other  joint  tort  feasors, 
n  of  execution  against  one;  100  A.  S.  R.  402,  on  accord  and  satisfae- 
joint  tort  feasors. 
ezecntloii  against  one. 

ihcraft  V.  KnoMock,  146  Ind.  169,  46  N.  E.  69,  holding  that  where  a 
obtained  several  judgments  for  joint  trespass  he  can  have  but  one 
I  such  execution  or  order  for  it  discharges  all  others;  M'Intoeh  v. 
kf.  289,  holding  that  a  judgment  and  levy  on  lands  was  a  bar  to  a 
it  for  the  same  demand  until  the  insufficiency  of  the  levy  was  proved 
a  return;  Allen  v.  Wheatley,  3  Blackf.  332,  on  final  judgment  and 
inst  one  as  bar  to  recovery  against  other  tort  feasors;  Lindley  v. 
1.  294,  on  a  levy  under  a  judgment  as  a  satisfaction  of  the  debt, 
te  in  68  L.R.A.  420,  421,  on  effect  of  issuance  of  execution  after  ob- 
i1  judgments  against  one  joint  tort  feasor  and  electing  de  melioribua 
kbility  of  other. 
billty  of  Joint  tort  feasors, 
imer  v.  Hitchcock,  20  Iowa.  310,  holding  that  plaintiff  has  his  dec- 
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tion  to  sue  all  or  some  of  the  parties  jointlj  or  separately;  Turner  v.  Hitchcock, 
20  Iowa,  310,  on  the  same  point;  Sere  y.  Armitage,  9  Mart.  (La.)  394,  13  A.  D. 
311,  on  right  of  joint  trespassers  to  be  sued  separately;  Palmer  v.  Crosby,  1  Blackf. 
139,  holding  that  joint  trespassers  being  equally  liable  may  be  held  for  the  whole 
damages  whether  sued  jointly  or  severally;  O'Shea  ▼.  Kirker,  4  Bosw.  120  (dis- 
senting opinion) ;  Poethoff  v.  Schreiber,  47  Hun,  503,— on  the  individual  liability 
of  joint  wrongdoers  for  full  damages;  Westfield  Gas  &  Mill.  Co.  v.  Abemathy,  8 
Ind.  App.  73,  35  N.  £.  399;  Fraser  v.  Freeman,  56  Barb.  234,  on  the  liability  of 
joint  tort  feasors;  Egleston  t.  Scheibel,  113  App.  Diy.  798,  99  N.  Y.  Supp.  969,  on 
right  to  join  joint  wrongdoers  in  the. same  action. 

Cited  in  note  in  50  L.RJ^.  645,  on  liability  of  servant  or  agent  for  trespass 
against  third  party  under  order  of  employer. 
Effect  of  Judgmeiit  on  joint  and  several  obligation. 

Cited  in  Townsend  v.  Riddle,  2  N.  H.  448,  holding  that  a  judgment  against  one 
joint  and  several  promisor  is  no  bar  to  an  action  against  another  unless  it  appears 
that  the  judgment  was  founded  on  a  satisfaction  or  discharge  of  the  contract; 
First  Nat.  Bank  v.  Wallis,  84  Hun,  376,  32  N.  Y.  Supp.  382,  holding  suit  against 
one  of  several  debtors  jointly  liable  does  not  bar  an  action  against  the  others 
until  there  is  a  satisfaction  of  the  debt. 

Cited  in  reference  note  in  43  A.  D.  667,  on  effect  of  judgment  against  one  of 

several  joint  tort  feasors. 

Cited  in  notes  in  25  A.  D.  544,  on  conclusiveness  of  judgment  between  additional 
parties ;  54  A.  D.  205,  206,  on  judgment  against  one  co^^spasser  as  bar  to  action 

against  other. 

Distinguisned  in  Robertson  y.  Smith,  18  Johns.  459,  9  A.  D.  227,  holding  that  a 

judgment  against  one  of  several  joint  debtors  was  a  bar  or  a  discharge  as  to  ths 

others. 

Effect  of  discharge  of  Jotnt  obligor. 
ated  in  Jameson  y.  Barber,  56  Wis.  630,  14  N.  W.  859,  on  satisfaction  by  one 

as  extinguishing  joint  debt;  Cutler  v.  Rathbun,  3  Hill,  577;  Barb  y.  Pish,  8  Blackf. 

481,— on  satisfaction  of  a  judgment  as  a  bar  to  action  against  another  jointly 

liable;  Gould  v.  Qould,  4  N.  H.  173,  holding  same  where  on  j<nnt  OLseution  sat 

debtor  taken  in  execution  is  voluntarily  discharged  by  the  creditor. 

Effect  of  Judgment  in  tort. 
Cited  in  Kitchen  v.  Clark,  1  Mo.  App.  430,  holding  that  satisfaction  of  judgment 

in  conversion  yested  the  goods  in  defendant;  Severin  v.  Eddy,  52  111.  189,  holding 

that  as  a  plaintiff  may  sue  joint  tort  feasors  separately  or  jointly  a  failure 

to  recover  in  an  action  against  one  of  them  does  not  bar  action  against  the 

others. 

Costs  in  separate  actions  against  Joint  tort  feasors. 
Cited  in  Breslin  v.  Peck,  38  Hun,  623,  on  right  to  costs  in  separate  actions 

against  joint  tort  feasors  where  one  is  discharged;  Traders'  Ins.  Co.  v.  Robert,  9 

Wend.  474,  discussing  the  recovery  of  costs  in  separate  actions  arising  out  of  the 

same  transaction. 
Criticized  in  Austin  y.  Bemiss,  8  Johns.  856,  holding  that  where  separate  suits 

are  brought  against  parties  jointly  liable  the  plaintiff  is  entitled  to  the  costs  in 

each  suit. 

Right  to  separate  trials. 

Cited  in  State  es  rel.  New  Orleans  ft  C.  R.  Light  ft  P.  Go.  y.  81  Paul,  110  La. 

722,  34  So.  715,  holding  grant  or  refusal  of  separate  trial  in  dyil  case  discretion- 
ary with  court. 
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K  SSS,  liARRABEE  v.  VAN  ALSTINB,   1  JOHNS.  SOT. 
take  provision  in  lien  of  dower. 

ackson  ex  dem.  Loucks  v.  Churdiill,  7  Cow.  287,  17  A.  D.  514;  Akin 
18  Hun,  460,  1  N.  Y.  Supp.  846,— on  necessity  of  widow  making  an 
reen  devise  or  legacy  in  lieu  of  dower;  Davison  v.  Davison,  16  N.  J. 
ng  that  if  widow  has  fairly  and  understandingly  made  her  election 

dower  and  bequest  of  husband  and  accepted  the  latter  she  cannot 
r;  Kennedy  v.  Mills,  13  Wend.  663,  holding  that  acceptance  by  the 
ievise  in  lieu  of  dower  la  a  bar  in  law  as  well  as  equity ;  Avant  v. 

McMull.  L.  216,  holding  that  the  acceptance  of  the  provisions  imder 
widow  16  a  legal  bar  to  her  rights  of  dower  and  may  be  pleaded  as  a 
le  demand  of  dower;  Hindley  v.  Hindley,  20  Hun,  318,  holding  that 
of  a  widow  to  accept  a  provision  made  for  her  in  her  husband's  will 
>wer  is  not  binding  unless  made  with  full  knowledge  of  the  nature 
f  the  estate. 

eference  notes  in  43  A.  D.  767,  as  to  when  election  as  to  dower  is 
7  A.  D.  277,  on  devise  or  legacy  in  lieu  of  dower;  16  A.  D.  721,  on 
w's  dower  by  devise  or  legacy. 

Dtes  in  61  A.  D.  670,  as  to  when  dower  is  barred  by  provision  in  will; 
on  right  of  widow  to  dower  in  addition  to  provision  in  will;  3  L.R.A. 
iien  widow  is  put  to  election  between  provision  in  will  and  dower;  26 
n  election  between  benefits  conferred  by  the  will  and  share  in  com- 
»erty. 

that  gift  pat  widow  to  a  choice. 

ickett  V.  Peay,  3  Brev.  646,  6  A.  D.  604,  2  Treadway  Const  746,  hold- 
er cannot  be  barred  by  the  provisions  of  a  will  unless  such  provisions 
ressly  in  lieu  of  dower  and  accepted  by  the  widow;  Corriell  v.  Ham, 
holding  that  there  must  be  express  declaration  or  clear  implication. in 
t  gift  is  to  be  in  lieu  of  dower. 

X  SS6,  KBNNT  T.  CliARKSON,  1  JOHNS.  S85. 
interest  in  mortgaged  vessel. 

[igginson  v.  Dall,  13  Mass.  06,  holding  that  where  the  owner  d  a  ship 

i  for  its  full  value  he  still  had  an  insurable  interest  in  it. 

lote  in  13  E.  R.  C.  214,  on  special  limited  interest  in  property  as  in- 

rest. 

sore  an  equitable  interest. 

Etna  F.  Ins.  Co.  v.  Tyler,  16  Wend.  386,  30  A.  D.  00  (affirming  12 
;  Morrison  v.  Tennessee  M.  &  F.  Ins.  Co.  18  Mo.  262,  60  A.  D.  200,^ 
;  in  the  absence  of  fraud  or  misrepresentation  a  party  having  a  bona 
le  interest  in  property  has  such  an  interest  that  may  be  insured; 
adson  River  Ins.  Co.  7  How.  Pr.  341;  Traders'  Ins.  Co.  v.  Robert,  0 
-holding  that  an  equitable  interest  in  property  may  be  insured, 
eference  notes  in  22  A.  D.  127 ;  32  A.  D.  148, — on  mode  of  proving  for- 
62  A.  D.  266,  on  mode  of  proving  foreign  statutory  law;  113  A.  8.  R. 
>f  by  expert  witnesses  of  laws  of  sister  states  or  foreign  countries; 
L,  on  necessity  of  proving  laws  of  foreign  country  as  question  of  fact, 
lotes  in  13  E.  R.  C.  333,  on  right  to  insure  equitable  interest  in  prop- 
D.  76;  2  A.  R.  208, — on  method  of  proving  foreign  law;  26  L.R.A. 
proof  of  written  law  of  sister  states;  26  L.RJk.  461,  462,  on  oral  proof 
iwritten  or  common  law ;  66  A.  D.  233,  234,  on  proof  of  laws  by  expert 
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Proof  of  foreign  laws. 

Cited  in  McNeill  y.  Arnold,  17  Ark.  154,  holding  that  sUtute  law  of  another 
•tate  can  be  proved  only  by  production  of  the  statute  and  not  by  parol;  Latterett 
Y.  Cook,  1  Iowa,  1,  63  A.  D.  426,  holding  that  it  may  be  shown  by  an  authorized 
printed  copy;  Comparet  y.  Jemegan,  6  Blackf.  375,  holding  that  printed  laws  of 
other  states  cannot  be  proyed  by  parol  eyidenoe;  Pickard  v.  Bailey,  26  N.  H.  152, 
holding  foreign  laws  proyable  by  facts  by  evidence  addressed  to  the  court  and  not 
to  the  jury;  Chanoine  v.  Fowler,  3  Wend.  173,  holding  that  the  commercial  code 
of  France  being  written  law  must  be  proved  by  a  printed  book  admitted  to  be  a 
copy  of  the  Uws  in  question;  Lincoln  v.  Battelle,  6  Wend.  475,  holding  that  the 
written  or  statute  laws  and  judicial  records  of  a  foreign  state  must  be  proved 
by  documents  properly  authenticated  under  the  seal  of  the  state  or  a  sworn  copy 
must  be  produced;  Hoes  v.  Van  Alstyne,  20  111.  201,  holding  that  while  the  stat- 
utes of  foreign  states  cannot  be  proved  by  parol,  the  construction  given  to  such 
statutes  may  be  shown  by  witnesses  learned  in  such  laws ;  Charlotte  v.  Chouteau, 
26  Mo.  465;  Haven  v.  Foster,  9  Pick.  112,  19  A.  D.  353,— on  how  foreign  laws 
may  be  proved;  Hill  v.  Packard,  6  Wend.  375,  on  the  right  to  prove  the  written 
law  of  a  foreign  state  by  parol ;  Qeoghegan  v.  Atlas  S.  S.  Co.  16  Daly,  229,  10  N. 
Y.  Supp.  121 ;  Taylor  v.  Chamberlain,  6  App.  Div.  38,  39  N.  Y.  Supp.  737,— on 
proof  required  to  establish  the  existence  of  a  statute  of  a  foreign  jurisdiction; 
Mason  v.  Wash,  1  Breese  (III.)  16,  12  A.  D.  138,  holding  that  before  foreign  laws 
will  be  taken  judicial  notice  of  they  must  be  pleaded  or  proved. 
Bffeot  of  reading  papers  produced  by  opposite  party  on  noUce. 

Cited  in  Smith  v.  Rentz,  131  N.  Y.  169,  15  LJlJk.  138,  30  N.  E.  54,  22  N.  Y.  CiT. 
Pioc.  Bep.  27,  28  Abb.  N.  C.  104  (reversing  60  Hun,  85,  14  N.  Y.  Supp.  255) ; 
Carradine  v.  Hotchkiss,  120  N.  Y.  608,  24  N.  E.  1020,— holding  that  a  party  U  not 
bound  to  read  a  paper  in  evidence  simply  because  it  was  produced  by  the  opposite 
party  on  the  trial  at  his  request  and  was  inspected  by  him;  Laufer  v.  Bridge- 
port Traction  Co.  68  Conn.  475,  37  LJU^.  533,  37  Atl.  379,  holding  same  of  mere 
demand  for  production;  Austin  v.  Thomson,  45  N.  H.  113,  holding  the  mere  inspeo- 
tion  of  a  book  by  the  defendant  belonging  to  the  plaintiff  and  called  for  by  the 
defendant  did  not  make  it  evidence  for  the  plaintiff;  Ellis  v.  Handle,  24  Tex.  Civ. 
App.  475,  60  S.  W.  462,  same  of  certain  letters;  Withers  v.  Gillespy,  7  Sei^.  &  R. 
10,  discussing  the  ri^t  of  a  party  to  read  in  evidence  instruments  called  for  by  the 
opposite  party's  perusal  but  not  used  by  him  in  evidence;  Stalker  v.  Gaunt,  12 
N.  Y.  Leg.  Obs.  124,  on  whether  reading  of  a  paper  called  forth  from  the  opposite 
party  makes  it  evidence. 

Distinguished  in  Com.  v.  Davidson,  1  Cush.  33,  holding  that   where  a  party  on 
notice  and  demand  produces  books  and  papers  which  are  inspected  and  used  in 
evidence  by  the  party  calling  for  them  such  boc^  or  papers  thereby  become 
evidence  for  the  party  producing  them. 
Right  to  use  answer  to  bill  of  discovery  as  evidence. 

Cited  in  Branch  Bank  v.  Parker,  5  Ala.  731,  holding  that  a  person  could  not 
use  his  answer  to  a  bill  of  discovery  as  evidence  in  his  favor  unless  it  is  introduced 
by  his  adversary. 
Double  Insurance. 

Cited  in  American  Ins.  Co.  v.  Griswold,  14  Wend.  399,  on  effect  of  several 
policies  aggregating  less  than  value  of  property. 

Cited  in  note  in  14  E.  R.  C.  497,  on  recovery  upon  valued  policy  where  there  it 
prior  insurance. 
Parol  evidence  to  prove  title  to  ship. 

Cited  in  Thurber  v.  The  Fannie,  8  Ben.  429,  Fed.  Cas.  No.  14,014,  holding  that 
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ill  of  sale  may  be  explained  by  parol  so  that  claimant  may  prove 

d  in  Ohl  V.  Eagle  Ins.  Co.  4  Mason,  390,  Fed.  Cas.  No.  10,473, 
nadmissible  to  contradict  papers  showing  title  in  another. 

fence  note  in  36  A.  D.  732,  on  bottomry. 

SS9,  KXJBfFOBD  t.  McPHBRSON,  1  JOHNS.  414. 
»  add  to  written  contract. 

ysant  r.  Ware,  1  Ala.  160,  holding  parol  evidence  not  admissible 
t  of  fraud  to  show  that  written  agreement  is  not  the  entire  con* 
.  ▼.  Mason  Lumber  Co.  I  Flipp.  640,  Fed.  Cas.  No.  2,077;  Wilson 
)hns.  503, — ^holding  parol  statement  at  time  of  making  written  con- 
ie  only  as  deceit;  Mead  v.  Steger,  5  Port.  (Ala.)  498,  holding  it  not 
ihow  a  consideration  different  from  that  expressed ;  Niles  v.  Culver, 
lolding  receipt  containing  an  agreement  between  the  parties  a  con- 
ie  by  parol  evidence. 
ne  contract. 

gers  V.  Atkinson,  1  Ga.  12,  holding  that  equity  will  admit  parol 
ow  that  the  writing,  through  mistake,  is  not  the  contract  made; 

k  Flint  Glass  Co.  v.  Gunther,  31  Fed.  208,  holding  that  parol  evi- 
ssible  to  explain  the  meaning  of  terms  used  in  the  written  con- 
rand  or  deceit. 

jlish  V.  Lane,  I  Port.  (Ala.)  328,  holding  that  parol  evidence  is  ad- 
>w  that  an  absolute  deed  was  intended  to  operate  as  a  mortgage  in 
Smith  V.  Babcock,  2  Woodb.  &  M.  246,  Fed.  Cas.  No.  13,009,  holding 

to  consideration  may  be  shown  by  parol;  Richards  v.  Killam,  10 
A.  D.  119,  holding  parol  evidence  of  false  affirmations  made  with 
ent  inadmissible  in  an  action  on  a  sealed  instrument;  Johnson  t. 
I.  195,  holding  that  in  an  action  on  a  charter  party  parol  evidence 
representation  as  to  capacity  of  vessel  is  admissible. 
rantles. 

pin  V.  Atwater,  29  Conn.  93;  Mast  v.  Pearce,  58  Iowa,  579,  43  A.  R. 
.  597;  Chamberlain  v.  Van  Campen,  7  N.  Y.  S.  R.  99;  Smith  r. 

T.  S.  R.  568;  Bush  v.  Bradford,  15  Ala.  317,— holding  that  parol 
lot  be  shown  where  contract  of  sale  is  in  writing;  Howes  v.  Barker, 
;  A.  D.  526;  Martin  v.  Hamlin,  18  Mich.  354,  100  A.  D.  181,— holding 
varranty  of  quantity  of  land  is  merged  in  the  deed;  Naumberg  v. 
J.  L.  331,  43  A.  R.  380,  holding  parol  evidence  is  inadmissible  to 
r  made  prior  to  the  lease;  Share  v.  Anderson,  7  Serg.  k  R.  43,  10  A. 
g  that  parol  warranties  are  merged  in  the  warranties  expressed  in 
th  T.  McCall,  1  M'Cord,  L.  220,  10  A.  D.  666,  holding  that  where  bill 
led  express  warranty  of  soimdness,  parol  evidence  was  inadmissible 
nty  as  to  other  qualities;  De  Witt  v.  Berry,  134  U.  S.  306,  33  L.  ed. 
ut.  Rep.  536,  holding  that  where  the  written  contract  contains  an 
nty,  no  other  warranties  are  implied,  nor  can  parol  warranty  be 
lie  V.  Taylor,  98  N.  Y.  288,  holding  that  parol  evidence  of  warranty 
'  value  of  yield  from  oil  wells,  was  inadmissible  where  a  complete 
le  was  in  writing;  Cooper  v.  Payne,  103  App.  Div.  118,  93  N.  Y. 
ding  that  a  previous  express  warranty  cannot  be  shown  although  in 
Dec.  Vol.  L— 28. 
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the  fonn  of  letters,  where  a  written  contract  of  sale  has  been  made;  Heagy  v. 
Umberger,  10  Serg.  k  R.  339,  holding  that  the  guaranty  of  a  bill  cannot  be  shown 
by  parol,  where  the  written  assignment  of  the  bill  expressly  states  that  there  is 
no  guaranty;  Miller  v.  Van  Tassel,  24  Cal.  468,  holding  that  parol  testimony  is 
admissible  to  rebut  implied  warranty  of  title  in  vendor  who  gives  written  bill  of 
sale  containing  no  warranty;  Waters*  Patent  Heater  Co.  v.  Tompkins,  14  Hun,  219, 
on  parol  evidence  as  to  warranty  where  written  contract  is  silent;  McCray  Re- 
frigerator k  Cold  Storage  Co.  v.  Woods,  99  Mich.  269,  41  A.  S.  R.  699,  68  N.  W. 
320  (dissenting  o]Mnion),  on  showing  warranty  by  parol  evidence. 

Cited  in  reference  notes  in  41  A.  S.  R.  606,  606,  on  parol  evidence  as  to  war- 
ranty; 41  A.  S.  R.  38,  on  parol  evidence  of  warranty  outside  of  contract  of  sale. 

Cited  in  notes  in  12  L.Rj^.  694,  on  right  to  show  oral  warranty  at  time  of  sale 
by  written  contract;  19  L.R.A.(N.8.)  1193,  on  right  to  show  parol  warranty  in 
oonnection  with  contract  of  sale  of  personalty. 

Distinguished  in  Adams  v.  Gray,  8  Conn.  11,  20  A.  D.  82,  holding  that  where  a 
parol  sale  and  warranty  were  wholly  separate  fr<»n  the  bill  of  sale,  such  war- 
ranty may  be  proved  by  parol;  Filkins  v.  WhyUnd,  24  N.  Y.  338,  holding  that  a 
receipt  is  not  a  contract  so  as  to  exclude  parol  evidence  of  warranty. 
Merger  of  parol  In  written  agreement. 

Cited  in  Bayard  v.  Malcohn,  2  Johns.  660,  3  A.  D.  460  (reversing  1  Johns.  463) ; 
Whiting  V.  Qould,  2  Wis.  662, — to  the  point  that  a  written  contract  excludes  any 
previous  or  contemporaneous  agreement  unless  fraud  or  mistake  is  shown;  Park- 
hurst  V.  Van  Cortlandt,  1  Johns.  Ch.  273,  holding  written  contract  for  the  sale  of 
land  exclusive  of  parol  agreement  part  of  the  contract;  Long  v.  New  York  C.  R. 
Co.  60  N.  H.  76;  Barber  v.  Brace,  3  Conn.  9,  8  A.  D.  149,— holding  contempora- 
neous oral  agreement  inadmissible  to  prove  terms  of  shipment  of  goods  under  writ- 
ten contract  of  transportation;  Sargent  v.  Gutterson,  13  N.  H.  467,  holding  that  an 
oral  agreement  as  to  flowage  of  lands  is  mei^ged  in  the  deed;  Howard  v.  Thomas,  12 
Ohio  St.  201,  holding  parol  evidence  not  admissible  to  show  agreement  to  repair 
as  consideration  for  signing  a  lease;  Ratcliffe  v.  Allison,  3  Rand.  (Va.)  637,  hold- 
ing same  of  parol  restriction  of  use  of  premises  when  contract  of  sale  was  un- 
conditional; Jones  V.  Alley,  17  Minn.  292,  Gil.  269,  holding  written  sale  of  patent 
right  made  parol  evidence  inadmissible  to  show  agreement  as  to  value  thereof; 
Wright  V.  Latham,  7  N.  C.  (3  Murph.)  298  (dissenting  opinion),  on  parol  evi- 
dence to  show  agreement  as  to  effect  of  indorsement  of  note. 

Distinguished  in  Welz  v.  Rhodius,  87  Ind.  1,  44  A.  R.  747,  holding  that  parol 
evidence  is  admissible  to  show  an  agreement  collateral  to,  and  in  consideration  oi 
the  written  contract;  Silliman  v.  Tuttle,  46  Barb.  171,  holding  that  where  a  boat 
was  sold  by  written  bill  of  sale,  and  contemporaneous  separate  parol  contract  made 
ias  to  freight  carried,  the  latter  might  be  shown  by  parol. 
Actionable  deceit  In  sale  of  chattel. 

Cited  in  Jackson  v.  Stockbridge,  29  Tex.  394,  94  A.  D.  290,  on  vendor's  state- 
ments as  to  value  as  fraud  and  deceit;  Davis  v.  Meeker,  6  Johns.  364,  holding  that 
statements  of  value  as  to  wagon  sold  not  amounting  to  a  warranty  furnish  no 
ground  of  action  for  deceit. 
Express  terms  as  exclusive  of  implications. 

C^ted  in  Huwer  v.  Dannenhoffer,  82  N.  Y.  499,  holding  that  a  trademark  and 
good  will  did  not  pass  under  a  contract  specifying  what  property  was  sold  to  ona^ 
member  of  a  firm  upon  its  dissolution. 

S  AM.  DEC.  S40,  FOSDICK  v.  CORNELL,  1  JOHNS.  440. 
Validity  of  limitations  over  after  devises  in  fee. 

Cited  in  McWilliams  v.  Ramsay,  23  Ala.  813,  holding  that  deed  of^  personalty^ 

Digitized  by  VjOOQIC 


356  NOTES  ON  AMERICAN  DECISIONa  [339 

was  yalid  which  granted  a  life  estate,  with  limitation  over  to  life  tenants  bodily 
heirs  or  in  default  of  such,  over  to  grantor  and  his  heirs ;  Jackson  ex  dem.  Staats 
V.  Staats,  11  Johns.  337,  6  A.  D.  376;  Anderson  v.  Jackson,  16  Johns.  382,  8  A.  D. 
330;  Jackson  ex  dem.  Bowman  t.  Christman,  4  Wend.  277;  Jackson  ex  dem.  St. 
John  V.  Chew,  12  Wheat.  163,  6  L.  ed.  583;  Lintner  v.  Snyder,  15  Barb.  621;  Du- 
moiid  y.  Stringham,  26  Barb.  104;  Russ  v.  Russ,  9  Fla.  106,— holding  that  a 
devise  with  limitation  over  to  survivors  in  case  of  any  devisee  dying  without 
heirs  of  the  body,  is  good  as  an  executory  devise;  Jackson  ex  dem.  Burhans  v. 
Blanshan,  3  Johns.  292,  3  A.  D.  486 ;  Den  ex  dem.  Van  Middlesworth  v.  Schenk,  8 
N.  J.  L.  29;  Mayer  v.  Wiltberger,  Ga.  Dec  pt.  2,  p.  20,— holding  same  of  a 
limitation  over  to  the  survivor  in  case  a  devisee  die  without  leaving  lawful  issue; 
Sherman  v.  Sherman,  3  Barb.  386,  holding  same  of  devise  of  land  in  fee,  and  in 
ease  of  death  of  devisee  without  children,  limitation  over;  Naylor  t.  Godman,  109 
Mo.  643,  19  S.  W.  66,  holding  that  where  a  testator  gave  a  number  of  life  estates 
with  remainders  to  children  of  life  tenants  in  fee,  a  limitation  over  to  survivors  in 
ease  of  any  life  tenant  dying  without  bodily  heirs,  was  valid ;  Lippett  v.  Hopkins, 

1  QmXl  464,  Fed.  Cas.  No.  8,380;  Hall  v.  Chaffee,  14  N.  H.  216,— holding  that  a 
devise  of  land  in  fee,  but  if  devisee  die  "without  issue  of  her  body  to  heir  her 
estate,"  then  to  revert  to  grantor's  estate,  is  a  valid  executory  devise;  Yocum  v. 
Siler,  160  Mo.  281,  61  S.  W.  208,  holding  that  a  devise  of  land  absolutely,  with 
limitation  over  in  case  of  death  of  devisee  without  issue,  vested  a  fee  simple  in 
devisee  upon  birth  of  issue;  Lott  v.  Wyckoff,  1  Barb.  566,  holding  that  where 
lands  were  devised  to  certain  persons  and  the  heirs  of  their  bodies,  a  limitation 
over  was  invalid;  Van  Home  v.  Campbell,  100  N.  Y.  287,  53  A.  R.  166,  3  N.  E. 
771  (dissenting  opinion);  Gray  v.  Gray,  20  Ga.  804  (dissenting  opinion), — on 
limitation  over  to  survivor  of  devisees;  Tator  v.  Tator,  4  Barb.  431,  holding  that 
where  land  was  devised  in  fee,  a  limitation  over,  in  case  devisee  die  without  heirs 
lawfully  b^^otten,  is  void. 

Cited  in  reference  notes  in  42  A.  D.  122,  on  executory  devises;  8  A.  D.  366,  on 
words  constituting  executory  devise;  9  A.  D.  411,  on  limitations  in  fee  on  devise; 
41  A.  D.  714,  as  to  when  limitation  over  on  failure  of  issue  is  valid  as  an 
executory  devise. 
«-]>efinlte  or  indeflntte  failure  of  Issue  or  surviTorship. 

Cited  in  Darden  v.  Bums,  6  Ala.  362,  holding  that  where  personalty  is  devised,  a 
Bmitation  over  to  grantor's  estate  in  case  of  failure  of  bodily  heirs  of  devisee  is 
y/ind  for  remoteness;  Re  Coates  Street,  2  Ashm.  (Pa.)  12;  Moody  v.  Walker,  3 
Ark.  147, — holding  that  a  devise  with  limitation  over  to  "surviving  one"  restricts 
the  limitati<m  over  to  the  longest  liver  of  first  takers  and  is  valid;  Chrystie  v. 
Phyfe,  19  N.  Y.  344;  Wflson  v.  Wilson,  32  Barb.  328,  20  How.  Pr.  41;  Pinkham  v. 
Blair,  57  N.  H.  226, — holding  that  a  limitation  over  to  a  survivor  is  valid  as  a 
limitation  on  a  definite  failure  of  issue;  Paterson  v.  Ellis,  11  Wend.  269;  Wal- 
dron  V.  Giaaini,  6  Hill,  601;  Gitanan  v.  Reddington,  24  N.  Y.  9;  Wilkes  v.  Lion, 

2  Cow.  333, — to  the  point  that  a  limitation  over  to  the  "survivor"  confines  the 
limitation  over  to  a  life  in  being  and  is  valid. 

Distinguished  in  Newton  v.  Griffith,  1  Harr.  k  G.  Ill,  holding  that  a  devise  of 
lands  to  sons  and  their  heirs  limited  over  to  survivor  in  case  of  death  of  either 
wiUiout  lawful  bodily  heirs  was  a  devise  in  fee  to  first  takers  under  statute; 
Jackson  ex  dem.  Herkimer  v.  Billinger,  18  Johns.  368,  holding  that  a  devise  in 
fee  with  limitation  over  to  an  unascertained  person,  in  case  of  death  of  devisee 
without  issue,  is  void  for  remoteness  and  devisee  takes  a  fee  simple. 
Words  creative  of  estate  tall. 

Distinguished  in  Caulk  v.  Caulk,  3  Penn.   (Del.)  628,  62  Atl.  340,  where  the 
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question  was  whether  "children"  meant  heirs  of  the  body  so  as  to  create  an  estate 
kail. 

Criticized  in  Anderson  ▼.  Jackson,  16  Johns.  382,  8  A.  D.  330  (dissenting 
opinion),  as  being  decided  upon  mistaken  grounds  and  holding  devise  to  a  son  and 
his  heirs  with  limitation  over  on  failure  of  issue  was  an  estate  taiL 

Disapproved  in  Burrough  v.  Foster,  6  R.  I.  634,  holding  that  a  devise  in  fee 
with  limitation  over  to  survivor  in  case  of  any  devisee  dying  without  issue  creates 
an  estate  tail,  and  not  fee  simple  conditional. 
Constmctlon  of  words  used  in  will. 

Cited  in  note  in  8  L.R.A.  746,  on  definition  of  word  "children''  as  used  in  wilL 
ImpUcation  of  fee  in  wills. 

Cited  in  Charter  v.  Otis,  41  Barb.  525,  on  implication  of  fee  from  union  of  realty 
and  personalty  in  one  gift. 

3  AM.  DSC.  S46,  WHEEXWRIGHT  t.  DEPETSTER,  1  JOHNS.  471. 
Title  of  pnrtdiaser  of  personalty. 

Cited  in  reference  note  in  12  A.  6.  R.  299,  on  title  of  purchaser  of  personal  prop- 
erty. 

Cited  in  notes  in  3  A.  8.  R.  204,  on  title  conferred  by  judicial  sale;  12  L.R^. 
702,  as  to  what  law  governs  title  and  rights  in  personal  property. 
—  On  sale  by  stranger  to  title. 

Cited  in  Fawcett  v.  Osbom,  32  111.  411,  83  A.  D.  278;  Russell  v.  Oppenheimer,  1 
Tex.  App.  Civ.  Cas.  (White  AW.)  108;  RoberU  v.  Dillon,  3  Daly,  60,— holding 
that  the  owner  can  follow  and  reclaim  his  property  in  the  hands  of  anyone  how* 
ever  innocent;  Mayes  v.  Bruton,  1  Tex.  App.  Civ.  Cas.  (White  &  W.)  384,  holding 
that  an  innocent  purchaser  of  stolen  property  has  no  title  as  against  the  rightful 
owner ;  McGregor  v.  Ball,  4  La.  Ann.  289,  holding  that  a  vendee  of  personal  prop- 
erty acquires  no  better  title  than  his  vendor  had,  as  applied  to  salvage  from  a 
wrecked  boat;  Weaver  v.  Barden,  49  N.  Y.  286,  holding  that  an  authorized  sale  of 
stock,  vests  no  better  title  than  was  possessed  by  vendor,  though  vendee  gives 
valuable  consideration  and  has  no  notice;  Kitchell  v.  Vanadar,  1  Blackf.  356,  12 
A.  D.  249,  holding  that  a  sale  and  delivery  by  one  having  a  special  property  in, 
and  possession  of  goods  is  not  good  as  against  the  owner ;  Symonds  v.  Hall,  37  Me. 
354,  69  A.  D.  63,  holding  that  goods  illegally  seized  and  sold  remain  the  prop- 
erty of  the  owner  and  if  the  purchaser  remove  them  he  is  liable  for  trespass; 
Tibbetts  v.  Towle,  12  Me.  341,  holding  that  where  property  was  sold  but  posses- 
sion to  remain  in  vendee  until  paid  for  and  v«idee  obtained  possession  and  sold 
the  property,  such  sale  was  void  as  to  the  lien  of  first  vendee;  Wilson  v.  Crocket, 
43  Mo.  216,  97  A.  D.  389,  holding  that  a  sale  by  a  quartermaster  of  a  stolen  horse, 
conveyed  no  title  in  the  absence  of  evidence  to  show  title  in  the  government;  Hoff- 
man V.  Carow,  22  Wend.  286,  holding  that  an  auctioneer  who  in  good  faith  sella 
stolen  goods  and  pays  money  over  to  thief,  is  liable  to  owner  for  value  of  stolen 
goods;  National  Bank  v.  Morris,  114  Mo.  256,  35  A.  8.  R.  754,  19  L.ILA.  463^  21  S. 
W.  611,  holding  that  in  a  sale  of  mortgaged  chattels  to  innocent  purchaser  with- 
out notice  such  purchase  is  subject  to  the  mortgage;  Dodd  v.  Arnold,  28  Tex.  97; 
Edgerton  v.  Michels,  66  Wis.  124,  26  N.  W.  748,— on  the  effect  of  unauthorised 
sale  of  chattels  by  one  not  the  owner. 

Cited  in  notes  in  61  A.  D.  608,  as  to  title  acquired  by  purchaser  of  goods  from 
one  having  neither  title  or  authority  to  sell;  16  £.  R.  C.  7,  on  recovery  of  stolen 
goods;  70  A.  D.  69,  on  effect  of  removal  ot  mortgaged  property  into  another 
state. 
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•*  On  sale  im  nmrkel  oTeri. 

CXted  in  Edgerly  ▼.  Both,  81  N.  Y.  199  (reyeraing  16  Hun,  80),  holding  that  a 
•aley  in  Oanada,  of  mortgaged  property,  in  market  overt  which  oonv^ed  title  there, 
will  not  be  recognized  in  New  York;  Richardson  y.  Smith,  33  Ga.  Supp.  95,  to  the 
point  that  a  sale  in  market  overt  without  the  authority  of  the  rightful  owner 
does  not  affect  his  title;  Mowrey  v.  Walsh,  8  Cow.  238;  City  Bank  v.  Easton  Boot 
4  Shoe  Co.  6  Northampton  Co.  Rep.  21;  Ventress  v.  Smith,  10  Pet.  161,  9  L.  ed. 
382;  Bryant  v.  Whitcher,  62  N.  H.  158;  Griffith  v.  Fowler,  18  Vt.  390;  Farmers' 
4  M.  NaU  Bank  t.  Logan,  74  N.  Y.  568, — to  the  point  that  purchase  in  market 
overt  is  not  recognised  in  this  country. 

(^ted  in  notes  in  3  A.  S.  R.  197,  on  effect  of  purchase  of  personalty  in  market 
overt;  25  A.  D.  609,  on  nonadoption  in  America  of  doctrine  of  sale  in  market 
overt;  4  L.RJL  376,  on  devesting  owner  of  title,  by  sale  of  chattel  in  market  overt. 
Collateml  attack  on  Jurisdiction. 

Cited  in  Geranlt  v.  Anderson,  Walk.  (Miss.)  30,  12  A.  D.  621,  holding  that  judg- 
ment rendered  against  an  unrepresented  dead  perscm  is  void  for  want  of  jurisdic- 


» Foreign  and  special  Jnrlsdictions. 

Cited  in  CAeriot  v.  Fonssat,  3  Binn.  220,  holding  that  a  court  may  examine  into 
the  jurisdiction  of  a  foreign  court  as  to  the  subject  over  which  it  is  exercised; 
Sloeum  ▼.  Wheeler,  1  Conn.  429,  holding  that  a  court  can  ascertain  whether  a  court 
of  limited  jurisdiction  had  cognizance  of  the  matter  it  assumed  to  decide;  Kit- 
tredge  v.  Emerson,  16  N.  H.  227,  holding  that  a  state  court  may  inquire  into  the 
jurisdiction  of  a  Federal  district  court  to  issue  an  injunction  in  a  bankruptcy 
IMtMeeding. 

Cited  in  note  in  20  L.RJ^.  671,  on  right  to  impeach  foreign  decree  for  want  of 
jurisdiction. 
» In  admiraltj  and  in  rem. 

Cited  in  Pftge  v.  Lenox,  15  Johns.  172,  on  jurisdiction  of  court  of  admiralty  to 
cimdemn  property  in  neutral  territory;  Th<Mnas  v.  People,  107  111.  517,  47  A.  R. 
458,  to  ihe  y(Ant  that  in  aU  proceedings  in  rem,  the  fact  giving  jurisdiction  must 
actually  exist  or  jurisdiction  will  fail. 

Cited  in  reference  notes  in  26  A.  D.  477,  on  jurisdiction  of  admiralty  courts; 
26  A.  D.  511,  on  exclusiveness  of  admiralty  jurisdiction  on  question  of  prize. 

Cited  in  notes  in  94  A.  8.  R.  551,  on  foreign  judgments  in  rem;  6  E.  R.  C.  927, 
on  impeachability  of  foreign  judgments  in  rem  for  lack  of  jurisdiction. 
Sale  nnder  condemnation  of  prize  court. 

Cited  in  Depeau  v.  Hyams,  2  BTCord  L.  146,  holding  that  property  in  a  captured 
prize  is  in  original  owners  until  devested  by  sentence  of  condemnation. 
Nonjoinder  of  parties  as  defense  or  abatement. 

Cited  in  Butler  v.  Boyntcm,  117  Mo.  App.  462,  94  S.  W.  723,  holding  that  non- 
joinder of  tenants  in  common  in  a  suit  for  a  joint  injury  to  their  land  is  waived 
by  failing  to  raise  the  point  in  plea  in  abatement;  Sparks  v.  Leavy,  19  Abb.  Pr. 
364,  1  Robt.  530,  holding  that  nonjoinder  of  tenants  in  common  cannot  be  shown 
in  mitigation  of  damages  where  the  plaintiff  is  the  equitable  owner  of  the  prem- 
ises; Brown  t.  Ravenscraft,  88  Md.  216,  44  Atl.  170,  holding  that  a  plea  in  abate- 
ment is  available  for  nonjoinder  of  tenants  in  common  in  an  action  of  replevin; 
Shaw  T.  Dutcher,  19  Wend.  216;  Rollins  v.  Atlantic  City  R.  Co.  73  N.  J.  L.  64, 
62  Atl.  929,— on  nonjoinder  of  tenants  in  common  as  mitigation  of  damages; 
Clapp  T.  Pawtucket  Inst,  for  Savings,  15  R.  I.  489,  2  A.  S.  R.  915,  8  Atl.  697,  to 
the  point  that  tenants  in  common  must  join  in  an  action  in  trespass  or  trover  for 
conversion  of  a  chattel;  Abbe  v.  Clark,  31  Barb.  238,  holding  that  nonjoinder  of  a 
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party  is  not  ayailable  as  a  defense  unless  pleaded  or  notice  given  of  the  defect  ex- 
cept upon  question  of  damages;  Zabriskie  t.  Smith,  13  N.  T.  322,  64  A.  D.  551, 
holding  that  nonjoinder  of  joint  tenants  as  plaintiffs,  not  pleaded*  cannot  be  shown 
in  mitigation  of  damages;  Johnson  v.  Richardson,  17  III.  302,  63  A.  D.  369,  hold- 
ing that  in  suit  for  damages  for  money  stolen,  nonjoinder  of  joint  owner  was  only 
available  to  lessen  the  damages;  Colton  v.  Mott,  15  Wend.  619;  Edwards  ▼.  Hill, 
11  111.  22, — holding  that  in  an  action  to  recover  a  specific  penalty  given  by  statute, 
nonjoinder  of  plaintiffs  is  a  complete  defense;  Waggoner  v.  Snody,  98  Tex.  512,  85 
S.  W.  1134;  Dubois  v.  GUub,  62  Pa.  238,  23  Phila.  Leg.  Int.  277,— holding  that 
where  nonjoinder  of  joint  owners  of  chattels  is  not  pleaded  in  abatonent,  plain- 
tiff may  recover  for  his  share;  Carlock  v.  Tappan,  Fed.  Cas.  No.  2,412,  holding  that 
nonjoinder  of  plaintiffs  in  a  suit  for  infringement  of  a  patent  should  be  pleaded  in 
abatement;  Rice  v.  Hollenbeck,  19  Barb.  664,  holding  that  the  objection  of  non- 
joinder of  parties  can  be  raised  on  motion  for  nonsuit  in  justice's  court,  where  such 
defect  appears  on  the  face  of  the  complaint. 

Cited  in  reference  notes  in  41  A.  D.  296,  as  to  when  and  how  objection  of 
nonjoinder  is  made ;  46  A.  D.  630,  as  to  how  nonjoinder  of  plaintiffs  or  defendants 
must  be  taken  advantage  of;  37  A.  D.  69,  on  nonjoinder  of  parties  as  matter  for 
plea  in  abatement;  67  A.  D.  258,  on  taking  advantage  of  nonjoinder  of  party  plain- 
tiff in  ea  delicto  action;  43  A.  D.  259,  on  joinder  of  ootenants  as  plaintiffs. 

Cited  in  note  in  1  E.  R.  C.  164,  on  necessity  for  taking  advantage  of  nonjoinder 
of  plaintiff  in  tort  by  plea  in  abatement. 

S  AM.  DEC.  S53,  BEBSE  r.  BANK  OF  NEW  YORK,  1  JOHNS.  599. 
Right  of  assignee  of  chose  In  action. 

Cited  in  Cronin  v.  Patrick  County,  4  Hughes,  524,  89  Fed.  79,  holding  that  the 
assignee  of  a  non-negotiable  bond  takes  it  subject  to  all  equities  available  against 
the  assignor;  Bush  v.  Lathrop,  22  N.  Y.  635;  Union  College  v.  Wheeler,  61  N.  Y. 
88;  Blydenburgh  v.  Thayer,  34  How.  Pr.  88,  1  Abb.  App.  Dec.  156,  3  Keyes,  203; 
Cutts  V.  Guild,  {^7  N.  Y.  229, — holding  that  a  purchaser  without  notice,  of  a  judg- 
ment from  an  assignee,  takes  it  subject  to  any  equities  which  may  exist  against 
the  assignee;  Tuttle  v.  Bebee,  8  Johns.  152;  Jackson  ex  dem.  Humphrey  v.  Given,  8 
Johns.  137,  6  A.  D.  328;  Eels  v.  Finch,  5  Johns.  193, — <m  the  protection  of  an  as- 
signee against  any  person  having  notice  of  the  assignment;  Perkins  v.  Challis,  1 
N.  H.  254,  on  note  indorsed  after  maturity  being  taken  subject  to  any  existing  de- 
fense; Green  v.  Milbank,  3  Abb.  N.  C.  138;  Massey  v.  Thompson,  2  Nott  &  M'C. 
105, — on  the  rule  that  a  purchaser  without  notice  will  be  protected;  Dulin  v.  Hun- 
ter, 98  Ala.  539,  13  So.  301  (dissenting  opinion),  holding  that  an  assignee  of  a 
mortgage  securing  indebtedness  not  evidenced  by  negotiable  paper  being  chargeable 
with  notice  of  equities  existing  between  mortgagor  and  mortgagee  only. 

Cited  in  reference  notes  in  42  A.  D.  675;  44  A.  D.  702, — on  assignee  of  chose 
in  action  taking  subject  to  existing  equities;  39  A.  S.  R.  570,  on  assignee  taking 
subject  to  existing  equities  and  offsets. 

Cited  in  notes  in  10  E.  R.  C.  410,  on  assignee  of  chose  in  action  taking  subject 
to  defenses;  13  L.R.A.  296,  on  assignment  of  mortgage  debt  carrying  security  with 
it. 
Eqnitable  relief  under  general  prayer. 

Cited  in  Gildart  v.  Starke,  1  How.  (Miss.)  450,  holding  that  an  account  grant- 
able  under  a  general  prayer  for  relief;  Bryan  v.  Primm,  Breese  (III.)  33,  holding 
that  chancery  could  decree  that  money  should  be  refunded,  though  bill  prayed  for 
an  injunction  only;  Wiltshire  v.  Marfleet,  1  Edw.  Ch.  654;  Colton  v.  Ross,  2  Paige, 
896,  22  A.  D.  648, — on  the  right  of  the  court  to  grant  any  relief  consistent  with  the 
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ease  made  by  the  bill,  under  prayer  for  general  relief;  Laird  v.  Boyle,  2  Wis.  431, 
liolding  that  where  a  bill  prayed  for  a  perpetual  injunction,  without  any  general 
prayer  for  relief,  no  other  relief  could  be  granted  if  the  injunction  could  not  be 
granted;  Cloud  ▼.  Whitemaa,  2  Harr.  (Del.)  401,  holding  that  a  bill  against  an 
tzecutor  as  such,  will  not  authorize  a  decree  against  him  personally. 

Cited  in  note  in  22  A.  D.  652,  on  prayer  for  relief. 
» Final  decree  on  appeal. 

Cited  in  Winslow  v.  Clark,  2  Lans.  377,  holding  that  court  on  appeal  may  modify 
the  judgment  so  as  to  afford  the  relief  to  which  the  parties  are  entitled;  Bissell 
Carpet-Sweeper  Co.  v.  Goshen  Sweeper  Co.  19  C.  C.  A.  25,  43  U.  S.  App.  47,  72  Fed. 
545;  Richmond  v.  Atwood,  17  LJI.A.  615,  2  C.  C.  A.  596,  5  U.  S.  App.  151,  52  Fed. 
10, — holding  that  a  final  decree  may  be  entered  by  the  appellate  court  upon  an  ap- 
peal from  an  interlocutory  order  or  decree. 

Distinguished  in  Standard  Elevator  Co.  ▼.  Crane  Elevator  Co.  22  C.  C.  A.  549. 
46  U.  S.  App.  411,  76  Fed.  767,  holding  that  an  aifirmanoe  by  an  appellate  court 
adds  no  finality  to  a  lower  court  decree  which  it  would  not  have  if  not  appealed 
from. 

Bqnlty  Jnrlsdlctlon. 

Cited  in  Winchester  v.  Jackson,  3  Hayw.  (Tenn.)  305,  on  the  right  of  a  court  of 
equity  to  interpose  where  defendant  has  been  deprived  of  certain  testimony  through 
some  uncontrollable  circumstance. 
—  Of  cancelation. 

Cited  in  Hay  v.  Alexandria  &  W.  R.  Co.  1  Hughes,  168,  Fed.  Cas.  No.  6,254, 
holding  that  a  suit  in  equity  will  lie  to  set  aside  a  satisfaction  of  judgment  im- 
properly entered ;  Mallory  v.  Norton,  21  Barb.  424,  holding  that  where  a  judgment 
has  been  paid  but  not  satisfied  on  the  record,  a  bill  in  equity  may  be  the  proper 
remedy  to  prevent  execution  thereon;  Smith  v.  Winton,  1  Overt.  230,  3  A.  D.  755, 
holding  that  a  legal  title  to  land  obtained  fairly  for  a  bona  fide  consideration 
without  notice  of  fraud  in  others  cannot  be  set  aside  in  law  or  equity. 
Vacatlni:  sattof action  and  reinstating  Hen  of  Judgment. 

Cited  in  Keogh  v.  Delany,  40  N.  J.  L.  97,  holding  that  where  assigned  judgments 
have  been  canceled  by  assignor  through  fraud  and  mistake,  such  cancelation  will 
be  vacated  except  as  to  intervening  creditors  without  notice;  People  ex  rel.  Jaffe  v. 
Fitzpatrick,  35  Misc.  456,  71  N.  Y.  Supp.  191,  on  the  revival  of  a  lien  where  a 
satisfaction  is  set  aside. 

Cited  in  reference  notes  in  41  A.  D.  625;  44  A.  D.  738, — on  what  constitutes 
satisfaction  of  judgment. 
Grounds  for  new  trial. 

Cited  in  Moore  v.  Central  R.  Co.  24  N.  J.  L.  268,  on  right  of  courts  to  set  aside 
verdicts  contrary  to  law  or  against  the  weight  of  evidence. 

Cited  in  reference  note  in  25  A.  D.  440,  on  accident  or  surprise  as  ground  for 
new  trial. 

Distinguished  in  Mandeville  v.  Cookenderfer,  3  Cranch,  C.  C.  257,  Fed.  Cas.  No. 
9,009,  on  granting  new  trial  for  mistake  of  counsel. 
Want  of  diligence  as  ground  for  denying  motion. 

Cited  in  Ball  v.  Sprague,  23  How.  Pr.  241,  holding  that  an  affidavit  of  new 
facts  not  admissible  on  motion  for  readjustment  of  costs  on  appeal,  where  no 
reason  for  their  former  omission  is  shown. 
Competency  of  formal  party  of  record  as  witness. 

Cited  in  McDonald  v.  Neilson,  2  Cow.  139.  14  A.  D.  431  (reversing  6  Johns.  Ch. 
201);    Folsom  V.   Fowler,   15  Ark.  280, — holding  that  a  liability  for  costs  in 


Digitized  by 


Google 


3  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  360 

chancery  is  contingent,  and  is  therefore  not  such  an  interest  as  to  reader  a  party 
incompetent  as  a  witness;  Johnson  v.  Blackman*  11  Conn.  342,  heading  that  a 
plaintiff  on  the  record  is  not  an  incompetent  witness  if  he  waives  his  privilege 
when  called  by  the  defendant;  Whetmore  v.  Murdock,  3  Woodb.  &  M.  380,  Fed. 
Cas.  No.  17,509,  holding  that  confessions  of  an  insolvent  party  on  the  record,  are 
not  admissible  in  an  action  defended  by  his  assignees. 
Parol  proof  to  add  to  writing. 

Cited  in  Bacon  v.  Wood,  22  R.  I.  266,  47  AtL  388  (dissenting  opinion),  on  the 
inadmissibility  of  parol  testimony  to  modify  or  vary  a  written  agreements 

Z  AM.  DEC.  S79,  GREBNBY  T.  IVHiCOCKS,  9  JOHNS.  1. 
Eviction  as  requisite  to  breach  of  oovenant  for  title. 

Cited  in  TibbeU  v.  Ayer,  Hill  &  D.  Supp.  174;  Blydenbnrgh  v.  Cotheal,  1  Duer, 
176, — holding  that  outstanding  paramount  title  without  an  eviction  is  no  breach 
of  warranty;  Vanderkarr  v.  Vanderkarr,  11  Johns.  122;  Mitchell  v.  Warner,  6 
Conn.  497;  McDowell  v.  Hunter,  Dudley  (Ga.)  4;  Patton  v.  McFarlane,  3  Penr.  4 
W.  419;  Cruteher  v.  Stump,  6  Hayw.  (Tenn.)  100;  Beach  v.  Steams,  1  Ark.  (Vt.) 
326;  Kent  v.  Welch,  7  Johns.  268,  6  A.  D.  266, — ^holding  that  under  an  express 
covenant  of  warranty,  plaintiff  must  show  an  eviction. 

Cited  in  notes  in  47  A.  D.  671,  on  covenants  for  seisin;  6  L.RJL  360,  on  what  is 
breach  of  covenant  of  seisin;  126  A.  S.  R.  447,  as  to  when  breach  of  covenant  of 
seisin  occurs;  17  L.RJ^.(N.S.)  1183,  on  necessity  of  eviction  to  maintenance  of 
action  for  breach  of  covenant  of  seisin  or  right  to  convey. 

Distinguished  in  Shattuck  v.  Lamb,  66  N.  Y.  490,  22  A.  R.  666,  holding  that  a 
covenant  for  quiet  enjoyment  is  broken  when  the  vendee  is  unable  to  get  possession 
because  held  adversely  by  one  having  title;  Gest  v.  Kenner,  2  Handy  (Ohio)  86, 
holding  that  a  temporary  obstruction  of  an  easement  at  time  of  purchase  is  not  a 
breach  of  covenant  of  seisin  or  for  quiet  enjoyment. 
—  Necessity  that  erlctor's  title  be  paramount. 

Cited  in  Webb  v.  Alexander,  7  Wend.  281 ;  Beddoe  v.  Wadsworth,  21  Wend.  120; 
Kelly  V.  Dutch  Church,  2  Hill,  106;  Connor  v.  Bemheimer,  6  Daly,  295;  Tanning 
V.  VanAlstyne,  2  Wend.  661, — holding  that  a  covenant  for  quiet  enjoyment  goes 
to  the  possession  only,  and  a  disturbance  of  the  possession  under  lawful,  para- 
mount title  must  be  shown  to  sustain  an  action  for  a  breach;  Davis  v.  Smith,  6 
Ga.  274,  48  A.  D.  279,  holding  that  eviction  must  be  under  paramount  title; 
Folliard  v.  Wallace,  2  Johns.  395,  holding  that  a  covenant  for  title  good  against 
all  other  claims,  refers  only  to  lawful  claims  and  if  insufficiency  of  title  is  set  up^ 
the  lawfulness  of  the  conflicting  claim  must  be  pleaded;  Foley  v.  LAcert,  35  Or. 
166,  68  Pac.  37:  Surget  v.  Arighi,  11  Smedes  k  M.  87,  49  A.  D.  46,->ho1ding  that  a 
covenant  for  quiet  enjoyment  is  not  broken,  if  possession  is  disturbed  by  strangers 
without  title. 
What  constitutes  eviction. 

Cited  in  Williams  v.  Shaw,  4  N.  C.  (Term.  Rep.)  197,  7  A.  D.  706,  holding  that 
a  recovery  of  damages  in  trespass  is  sufficient  eviction;  Cummins  v.  Kennedy,  3 
Litt.  (Ky.)  118,  14  A.  D.  46,  holding  that  defeat  in  proceedings  to  obtain  posses- 
sion is  an  eviction;  Norman  v.  Wells,  17  Wend.  136,  holding  that  a  covenant  in 
a  lease,  not  to  let  any  other  site  on  a  stream,  for  a  similar  purpose,  goes  to  the 
possession,  and  is  broken  only  when  a  rival  business  is  established. 

Distinguished  in  Sprague  v.  Baker,  17  Mass.  586,  holding  that  the  payment  of 
an  outstanding  moJrtgage  to  avoid  being  dispossessed  is  sufficient  eviction  to  sus- 
tain an  action  for  breach  of  covenant  for  quiet  enjoyment. 

Criticized  in  Greenvault  v.  Davis,  4  Hill,  643,  holding  that  a  lawful  eduction  need 
not  be  by  process  of  law. 
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Co^enaats  persanal  or  rvnalnc  with  land. 

Cited  in  Clutpiiuui  y.  Holmes,  10  N.  J.  L.  20;  Johnson  ▼.  Veal,  8  M'Cord,  L. 
449;  Peters  v.  Bowman,  98  U.  S.  66,  26  L.  ed.  91 ;  Wright  v.  Phipps,  90  Fed.  656,— 
holding  that  covenants  of  seisin  and  ri^t  to  convey  do  not  run  with  the  land, 
and  are  broken,  if  at  all,  as  soon  as  made;  Fitzhugh  y.  Croghan,  2  J.  J.  Marsh. 
429,  19  A.  D.  139;  Gaster  y.  Ashley,  1  Arch.  325;  Coit  y.  McReynolds,  2  Robt. 
656, —  holding  that  a  covenant  of  seisin  can  only  be  broken  at  the  time  when  made 
and  a  subsequent  judgment  devesting  the  grantor's  title  does  not  affect  the 
ooyenant;  Bennett  v.  Irwin,  3  Johns.  363,  holding  that  a  covenant  of  seisin  is  a 
personal  one,  and  a  reconveyance  of  the  land  to  covenantor  does  not  bar  an  action 
for  its  breach;  Funk  v.  Voneida,  11  Serg.  A  R.  109,  14  A.  D.  617;  Davis  v.  Lyman, 
6  Conn.  240;  Clark  v.  Swift,  3  Met  390, — holding  that  a  covenant  against  en- 
cmnbrancea  is  personal;  Shelby  v.  Heame,  6  Yerg.  612,  holding  that  a  covenant  by 
lessee  to  leaye  premises  in  good  repair  runs  with  the  land;  Upham  v.  Bro<^8,  2 
Woodb.  4  M.  407,  Fed.  Cas.  No.  16,797;  Kellogg  v.  Wood,  4  Paige,  578,— holding 
that  where  mortgaged  premises  are  conveyed  witn  covenants  against  encumbrances, 
luch  eoyenant  runs  with  the  land. 

Cited  in  notes  in  125  A.  S.  R.  448,  as  to  covenant  of  seisin  running  with  the 
land;  82  A.  8.  R.  685,  on  covenants  of  seisin  and  right  to  convey  running  with  the 
land. 

Criticised  in  Coleman  v.  Bresnaham,  54  Hun,  619,  8  N.  Y.  Supp.  158,  holding 
that  a  covenant  against  encumbrances  to  a  grantee,  his  heirs  and  assigns,  runs 
with  the  land;  Boyd  v.  Belmont,  58  How.  Pr.  513,  holding  that  a  covenant  against 
encumbrances  is  assignable  under  the  Code. 

Disapproved  in  Martin  v.  Baker,  5  Blackf.  232,  holding  that  a  covenant  of  seisin 
mas  with  the  land. 
*  Wbo  ni»7  sne  for  breach  of  warranty. 

Cited  in  Hall  v.  Stone,  Smith  (N.  H.)  389,  holding  that  the  vendor  of  a  tract  of 
hud  with  warranty,  can  be  sued  upon  the  covenant  by  a  subsequent  purchaser  of  a 
part  of  the  tract;  Coleman  v.  Croysdale,  3  J.  J.  Marsh.  541,  holding  that  a  devisee 
of  part  of  the  land  suing  for  breach  of  warranty  to  testator,  must  plead  the  whole 
title  to  it»  to  show  his  privity  of  estate. 

Cited  in  note  in  126  A.  S.  R.  456,  as  to  who  may  sue  for  breach  of  covenant  of 
edtin. 

Distinguished  in  Preiss  v.  LePoidevin,  19  Abb.  N.  C.  123;    Withy  v.  Mumford, 
5  Cow.   137, — holding  that  an  assignee  with  a  warranty  from  his  immediate 
grantor,  may  maintain  an  action  on  a  covenant  of  warranty  directly  against  the 
first  warrantor. 
Nature  of  covenant  of  seisin  or  right  to  convey. 

Cited  in  Brandt  v.  Foster,  6  Iowa,  287 ;  Clapp  v.  Herdman,  26  III.  App.  509,— 
holding  that  the  statutory  covenant  of  seisin  is  one  for  an  indefeasible  estate. 

Cited  in  notes  in  125  A.  S.  R.  444,  on  what  is  a  covenant  of  seisin;  125  A.  S.  R. 
446,  on  covenant  of  seisin  as  synonymous  with  covenant  of  right  to  convey. 

-*  Nonasalgnabilf  ty. 

Cited  in  Logan  v.  Moulder,  1  Ark.  313,  33  A.  D.  338;  Lawrence  v.  Montgomery, 
37  Cal.  183;  Mitchell  v.  Warner,  5  Conn.  497;  Markland  v.  Crump,  18  N.  C.  (1 
t)ev.  &  B.  L.)  94,  27  A.  D.  230;  Kane  v.  Sanger,  14  Johns.  89,— on  the  non- 
assignability of  a  covenant  of  seisin;  Mygatt  v.  Coe,  124  N.  Y.  212,  11  L.R.A.  646, 
26  N.  E.  611;  Avery  v.  New  York  C.  A  H.  R.  R.  Co.  26  N.  Y.  S.  R.  279,  7  N.  Y. 
Supp.  341;  Tillotson  v.  Boyd,  4  Sandf.  516;  Fowler  v.  Poling,  2  Barb.  300,— on 
noaassignabitity  of  covenant  of  seisin  and  power  to  convey. 
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Assls^abllfty  of  choses  in  action. 

Cited  in  Hinton  v.  Nelms,  13  Ala.  222;  Massey  t.  Thompson,  I  Nott  &  M'C. 
105;  Rogers  v.  Omaha  Hotel  Co.  4  Neb.  54,~on  the  nonassignability  of  choses  in 
action  at  common  law. 
Pleading  contracto  in  general  terms. 

Cited  in  AtUntic  Mut.  F.  Ins.  Co.  v.  Young,  38  N.  Y.  451,  75  A.  D.  200,  on 
assigning  breach  of  contract  by  using  words  containing  the  substance  of  the 
contract. 

S  AM.  DEC.  S8S,  WARD  ▼.  CLARK,  9  JOHNS.  10. 
Words  slanderons  and  actionable  per  se. 

Cited  in  Ashbell  ▼.  Witt,  2  Nott  &  M'C.  364,  on  what  words  are  actionable 
per  se. 

Cited  in  reference  note  in  63  A.  S.  R.  791,  on  what  words  are  actionable 
per  96. 

Cited  in  note  in  41  A.  R.  592,  on  actionability  of  words  imputing  crime. 
*  Charge  of  false  swearing  as  slander. 

Cited  in  Commons  v.  Walters,  1  Port.  (Ala.)  377;  Hall  t.  Montgomery,  8 
Ala.  510, — holding  that  an  accusation  of  perjury  is  actionable  per  ae;  Cole  t. 
Grant,  18  N.  J.  L.  327,  holding  that  words  "I  believe  you  swear  false**  said  to  a 
witness  while  giving  testimony  in  a  judicial  proceeding  are  actionable  per  se; 
Oilman  y.  Lowell,  8  Wend.  573,  24  A.  D.  96,  holding  that  the  words  ''He  has 
sworn  falsely  and  I  will  attend  to  the  grand  jury  respecting  it,"  import  perjury 
and  are  actionable;  Sherwood  v.  Chace,  11  Wend.  38,  holding  that  a  charge  of  false 
swearing  in  a  suit  in  justice's  court  imports  perjury  and  is  actionable;  Wilbur 
V.  Ostrom,  1  Abb.  Pr.  N.  S.  275,  holding  statement  that  person  swore  false,  not 
actionable  unless  said  in  reference  to  relevant  and  pertinent  matter  in  trial  of 
cause;  Chapman  t.  Gillet,  2  Conn.  40  (dissenting  opinion),  on  words  charging 
false  swearing  but  not  amounting  to  a  charge  of  perjury,  as  not  actionable 
per  se. 

Cited  in  reference  notes  in  12  A.  D.  46,  on  essential  elements  to  render  charge 
of  false  swearing  actionable;  24  A.  D.  104,  as  to  when  words  charging  false 
swearing  are  aotionable. 

Cited  in  note  in  26  A.  D.  95,  on  actionability  of  words  imputing  perjury. 

Distinguished  in  Chapman  v.  Smith,  13  Johns.  78,  holding  that  the  words 
"you  have  sworn  to  a  lie  and  I  can  prove  it"  with  ooUoquium  showing  that  the 
words  referred  to  a  judicial  proceeding,  are  actionable  per  se. 
Necessity  of  colloqnlnm  to  characterise  slander. 

Cited  in  Fitzsimmons  v.  Cutler,  1  Ailc.  (Vt.)  33;  Phincle  r.  Vaughan,  12 
Barb.  215;  Brooker  v.  Coffin,  5  Johns.  188,  4  A.  D.  337;  Blair  ▼.  Sharp,  Breese, 
(111.)  11, — ^holding  that  a  charge  of  false  swearing  is  not  actionable  without  a 
colloquium  showing  that  such  swearing  amounted  to  perjury;  Muchler  ▼.  Mul- 
hollen,  HIU  k  D.  Supp.  263,  holding  same  where  defendant  added  that  he  would 
not  say  in  what  court;  Pike  v.  Van  Wormer,  5  How.  Pr.  171,  holding  that  the 
words  "you  have  passed  counterfeit  money"  without  eolloquium  to  show  guilty 
knowledge  and  intention  to  defraud  are  not  actionable. 

Distinguished  in  Harris  t.  Purdy,  1  Stew.   (Ala.)   231,  where  the  words  were 
in  a  discourse  relating  to  a  trial  before  a  justice  where  parties  might  testify. 
Pleading  in  actions  for  slander. 

Cited  in  Kenyon  v.  Cameron,  17  R.  I.  122,  20  Atl.  233;  Germ  Proof  Filter  Co. 
T.  Pasteur  Chamberland  Filter  Co.  81  Hun,  49,  30  N.  Y.  Supp.  584;  Battersby 
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T.  Collier,  34  App.  Div.  347»  54  N.  Y.  Snpp.  363;  Yan  Alstyne  y.  Lewis,  41  Misc. 
355,  84  N.  Y.  Supp.  764;  Webster  ▼.  Holmes,  62  N.  J.  L.  56,  40  Atl.  778,— holding 
that  the  words  oomplaiiMd  of  must  be  set  out  verbatim;  Blessing  v.  Dayis,  24 
Wend.  100,  holding  that  in  a  charge  of  adapting  the  slanderous  words  of  another, 
the  words  must  be  set  out;  Drohan  y.  O'Brien,  76  App.  Div.  265,  78  N.  Y.  Supp. 
430,  holding  that  setting  forth  the  exact  slanderous  words  followed  by  "or  words 
of  like  purport"  is  not  sufficient;  Forsyth  v.  Edmiston,  2  Abb.  Pr.  430,  5  Duer, 
653,  holding  same  of  allegation  of  uttering  of  'Vords  of  the  following  tenor  and 
import." 

Cited  in  note  in  9  E.  R.  C.  96,  on  necessity  for  setting  out  in  pleadings  and 
proof  of  the  actual  words  in  libel  and  slander. 

Distinguished  in  Whiting  v.  Smith,  13  Pidc  364,  holding  that  pleading  the 
substance  of  the  slanderous  words  charged,  is  sufficient. 
Perjury. 

Cited  In  Horn  y.  Foster,  10  Ark.  346,  on  judicial  occasion  as  essential  in  per- 
jury. 

Z  AM.  DEC.  386,  MANNT  T.  HARRIS,  9  JOHNS.  24. 
Record  of  former  adjudication  as  eyidence. 

Cited  in  Dayidson  y.  Shipman,  6  Ala.  27,  holding  that  it  must  appear  from  the 
record  that  the  same  matter  was  in  issue  as  now ;  Smith  y.  Sherwood,  4  Conn.  27G, 
10  A.  D.  143,  holding  that  it  must  appear  from  the  record  that  the  precise  point 
which  is  to  create  the  estoppel  was  put  in  issue  and  decided;  Thompson  y.  Wine- 
land,  11  Mo.  243,  as  recognizing  the  same  principle?  Campbell  v.  Butts,  3  N.  Y. 
173,  holding  that  the  record  of  the  former  suit  must  include  the  matter  alleged 
to  have  been  determined;  Cowles  y.  Harts,  3  Conn.  516,  holding  that  the  record 
of  former  suit  between  two  parties  is  inadmissible  in  a  subsequent  suit  by  a  third 
party  who  was  not  priyy  to  such  judgment. 
Parol  eridence  as  to  Issues  In  former  suit. 

Cited  in  Wood  y.  Jackson,  8  Wend.  9,  22  A.  D.  603  (reversing  3  Wend.  27), 
adhering  to  rule  that  parol  is  not  admissible;  Meredith  v.  Santa  Clara  Min.  Asso. 
56  Cal.  178;  Bumham  y.  Webster,  1  Woodb.  &  M.  172,  Fed.  Cas.  No.  2,179,— on 
admissibility  of  parol  to  show  inclusion  of  same  subject-matter  in  former  suit; 
Noyes  y.  Butler,  6  Barb.  613,  on  inadmissibility  of  parol  evidence  to  add  to  or 
contradict  a  record. 

Distinguished  in  Hunt  y.  Hunt,  9  Him,  622,  holding  that  while  the  record  of  a 
court  may  not  be  contradicted  or  added  to  it  may  be  explained. 
Res  Judicata. 

Cited  in  Abbe  y.  €h>odwin,  7  Conn.  377,  holding  that  adjudication  of  a  former 
suit  was  not  a  bar,  when  the  point  relied  on  was  not  put  in  issue  and  decided; 
Greenup  v.  Crooks,  50  Ind.  410,  holding  the  converse;  Baker  v.  Rand,  13  Barb. 
152,  holding  judgment  in  a  former  suit  a  bar  to  a  subsequent  action  on  the  same 
state  of  facts;  Standish  v.  Parker,  2  Pick.  20,  13  A.  D.  393,  holding  that  a  judg- 
ment and  a  verdict  on  the  general  issue  in  an  action  for  obstructing  a  way  did 
not  conclude  the  parties  in  an  action  regarding  the  title  to  the  land;  Robinson 
T.  Crowninshield,  1  N.  H.  76,  a  recovery  and  judgment  for  a  breach  of  contract 
was  not  a  bar  to  a  subsequent  action  brought  on  the  contract,  the  gist  of  the 
actions  being  different;  Towns  v.  Xims,  5  N.  H.  259,  20  A.  D.  578,  holding  that 
a  verdict  in  an  action  to  recover  for  labor  was  not  a  bar  to  a  subsequent  action 
by    the    empU^er    for    damages    caused    bv     the    emolovee's    breach    of    a 
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contract  to  work  for  a  year;  Lamoille  Valley  R.  Co.  ▼.  Bixliy,  57 
Vt.  548,  holding  that  a  mandate  from  the  suprone  court  not  obliga- 
tory on  chancery  court  as  to  matters  not  in  issue  inadTertently  decided  by  the 
supreme  court;  Skelding  y.  Whitney,  3  Wend.  154,  holding  that  a  defense  in- 
sisted on  in  a  former  action,  and  passed  upon  and  not  objected  to,  although  not 
the  subject  of  set-off  in  such  action,  will  preclude  subsequent  action  for  the  sub- 
ject-matter thus  set  off  by  way  of  defense;  Campbell  y.  Consalus,  25  N.  Y.  613, 
holding  that  an  adjudication  determining  more  than  was  put  in  issue  by  the 
pleadings  is  not  conclusiye;  People  ex  rel.  ReiUy  y.  Johnson,  38  N.  Y.  63,  97  A.  D. 
770  (atBnning  37  Barb.  502,  14  Abb.  Pr.  416),  holding  express  affirmance  of  an 
immaterial  fact  is  not  decisive  or  conclusive ;  Semple  v.  Bank  of  British  Columbia, 
5  Sawy.  394,  Fed.  Cas.  No.  12,660,  holding  that  the  matter  decided  must  have  been 
within  the  purview  of  the  proceedings  before  the  court  and  directly  within  the 
issue  made  and  tried;  People  ex  rel.  Ritterman  y.  Kelly,  1  Abb.  Pr.  N.  S.  432, 
holding  that  habeas  corpus  is  not  to  be  refused  in  a  proper  case  on  the  ground 
that  relief  had  been  refused  on  a  prior  writ  when  the  facta  are  essentially  different 
in  the  second  application. 

Cited  in  reference  note  in  41  A.  D.  682,  on  conclusiveness  of  former  judgment 
as  to  matters  directly  in  issue  <mly. 
Effect  of  tender. 

Cited  in  notes  in  77  A.  D.  488,  on  effect  of  tender  as  payment  and  discharge; 
1  A.  D.  24,  on  paying  money  tendered  into  court. 

S  AM.  DEO.  S90,  JACKSON  T.  KNIFFEN,  9  JOHNS.  SI. 
Admissibility  of  declmratlons  of  testator  concerning  existence  of  will. 

Cited  in  Re  Kennedy,  167  N.  Y.  163,  60  N.  E.  442,  holding  that  declarations  of  a 
decedent  concerning  her  will  are  inadmissible  to  prove  its  existence;  Re  Marsh, 
45  Hun,  107,  on  same  point;  Re  Lawlor,  86  App.  Div.  527,  83  N.  Y.  Supp.  726, 
holding  affidavit  of  testatrix  made  subsequent  to  the  date  of  the  will  that  she  did 
not  make  it,  is  inadmissible  in  evidence  on  probate. 

Cited  in  reference  notes  in  10  A.  D.  453 ;  26  A.  D.  61, — on  admissibility  of  dec- 
larations of  testator;  51  A.  D.  594,  as  to  whoi  testator's  declarations  are  admis- 
sible;  9  A.  D.  636,  on  testator's  declarations  as  evidence;  43  A.  D.  614,  on  effect 
of  declarations  of  testator. 

Cited  in  note  in  16  A.  D.  401,  on  admissibility  of  declarations  of  testator. 

—  When  made  in  extremis. 

Cited  in  Jackson  ex  dem.  Brown  v.  Betts,  6  Cow.  377,  holding  that  declarations 
of  a  testator,  as  to  the  existence  of  his  will,  are  inadmissible  even  though  made 
during  his  last  sickness;  Hammersley  v.  Lockman,  2  Dem.  524,  holding  to  similar 
effect;  Re  Kennedy,  53  App.  Div.  106,  66  N.  Y.  Supp.  879,  holding  declarations 
made  by  an  alleged  testatrix  shortly  before  her  death  as  to  the  disposition  of 
property  not  admissible  to  show  the  existence  of  the  will  when  the  declarations 
were  made. 

—  As  part  of  res  gestse. 

Cited  in  Throckmorton  v.  Holt,  180  U.  S.  652,  45  L.  ed.  663,  21  Sup.  Gt  Rep. 
474,  holding  that  declarations  of  the  testator  are  inadmissible  either  in  favor  of 
or  against  the  will  unless  made  near  enough  the  time  of  its  execution  to  become 
part  of  the  rea  gestw;  Harrison's  Appeal,  100  Pa.  458,  12  W.  N.  C.  17,  39  Phila. 
Leg.  Int.  318,  on  inadmissibility  of  declarations  of  testator  too  remote  to  be 
res  ge8tcB  of  execution  of  will;  Runkle  v.  Gates,  11  Ind.  95,  holding  that  declara- 
tions of  a  testator  made  six  or  eight  days  after  the  execution  of  his  will  were  not 
part  of  the  res  gesice  and  not  admissible  to  show  fraud  in  obtaining  the  will; 
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Boylan  ▼.  Me«ker,  28  N.  J.  L.  274,  holding  dedarations  of  testator  after  the  will 
was  made  manifesting  ignorance  of  the  will  inadmissible  to  show  that  it  was  never 
made;  Kennedy  ▼.  Upshaw,  64  Tex.  411,  holding  that  statements  made  three  days 
after  an  alleged  codicil,  that  declarant  had  made  no  changes  in  the  disposition 
of  his  property,  were  inadmissible;  Linebarger  y.  Linebarger,  143  N.  C.  229,  55 
S.  E.  709,  on  admissibility  of  declarations  of  the  testator  made  subsequent  to  the 
execution  of  the  will. 

—  To  reToke  or  Inrmlldate  will. 

Cited  in  Jones  v.  Orogan,  98  Ga.  552,  25  S.  E.  590;  Dickie  v.  Carter,  42  Atl. 
376, — holding  declarations  by  testator  tending  to  invalidate  the  will  inadmis- 
sible; Gay  V.  Gay,  60  Iowa,  415,  46  A.  R.  78,  14  N.  W.  238,  holding  that  declara- 
tiooa  of  a  testator  are  not  admissible  to  show  an  intention  to  revoke  when  the 
act  dene  does  not  amount  to  revocation;  Couch  ▼.  Eastham,  27  W.  Va.  796,  55 
A.  R.  346,  holding  declarations  of  the  testator  made  before  and  after  the  execu- 
iitm  of  a  will  are  inadmissible  to  prove  mistake  and  set  it  aside;  Guild  v.  Hull, 
127  IlL  523,  20  N.  E.  665,  holding  to  similar  effect;  Ladd's  Will,  60  Wis.  187, 
SO  A.  R.  355,  18  N.  W.  734,  holding  in  like  action  declarations  by  testatrix  of  an 
intention  to  revoke,  not  made  at  the  time  of  alleged  revocation  are  inadmissible; 
Caeman  t.  Van  Harke,  33  Kan.  333,  6  Pac.  620,  holding  that  no  declarations  of 
the  testator  except  such  as  are  part  of  the  res  gestce  are  admissible  to  impeach  the 
will;  Collagan  y.  Bums,  57  Me.  449,  holding  declarations  by  testator  admissible 
to  negative  the  fact  of  its  intentional  cancelation  by  him;  Hoitt  v.  Hoitt,  63 
N.  H.  475,  56  A.  R.  530,  3  Atl.  604,  holding  declarations  to  the  effect  that  he 
understood  that  a  will  made  by  him  was  revoked  are  not  admissible  on  the  ques- 
tion of  revocation. 

Cited  in  notes  in  52  A.  D.  168;  62  A.  D.  80,  81, — as  to  when  declarations  of 
testator  are  admissible  to  impeach  or  invalidate  will;  28  A.  S.  R.  361,  on  admis- 
sibility of  declarations  of  testator  to  prove  revocation  of  will;  21  A.  D.  361,  on 
admissibility  of  grantor's  subsequent  declaration  to  impeach  deed. 

Disapproved  in  Patterson  v.  Hickey,  32  Ga.  156,  holding  that  on  question  of 
revocation,  pan^  evidence  as  to  acts  and  declarations  of  the  testator  subsequent 
to  the  making  are  admissible. 

—  To  show  duress  or  undue  Influence  or  mental  condition. 

Cited  in  Re  Metcalf,  Gibbons,  Sur.  Rep.  571,  16  Misc.  180,  38  N.  T.  Supp. 
1131;  Shaw  v.  Shaw,  1  Dem.  21;  Re  Calkins,  112  Cal.  296,  44  Pac.  577,— holding 
that  when  a  will  is  contested  on  the  ground  not  drawing  into  question  the  mental 
capacity  of  the  testatrix  neither  her  prior  nor  subsequent  declarations  are  admis- 
sible to  show  undue  influence;  Nichol  v.  Thomas,  53  Ind.  42;  Reynolds  v.  Adams, 
90  111.  134,  32  A.  R.  15, — ^holding  declarations  of  testator  admissible  to  show  his 
mental  condition  at  the  time  of  the  execution  of  the  will ;  Mallery  v.  Young,  94  Ga. 
804,  22  8.  £.  142,  holding  same  but  not  for  the  purpose  of  showing  that  the  facts 
then  stated  were  true;  Mooney  v.  Olsen,  22  Kan.  69,  holding  declarations  admissi- 
ble to  show  want  of  mental  capacity ;  Robinson  v.  Hutchinson,  26  Vt.  38,  60  A.  D. 
298,  holding  that  declarations  of  a  testator  made  about  the  time  of  the  execution 
of  a  will  are  admissible  though  evincing  undue  influence  to  show  the  state  of  tes- 
tator's mind  but  not  to  prove  undue  influence;  Wallen  v.  Wallen,  107  Va.  131,  57 
S.  E.  596,  holding  to  similar  effect ;  Gibson  v.  Gibson,  24  Mo.  227,  holding  declara- 
tions of  the  testator  to  the  effect  that  he  never  made  the  will  are  inadmissible  in 
evidence  on  issue  of  undue  influence;  Re  Gregory,  133  Cal.  131,  65  Pac.  315,  hold- 
ing declarations  are  not  admissible  on  the  issues  of  forgery  and  undue  influence; 
Ball  T.  Kane,  1  Penn.  (Del.)  90,  39  Atl.  778  (dissenting  opinion),  on  admissibil- 
ity of  declarations  of  the  testator  on  issue  of  undue  influence;  Roberts  v.  Tra- 
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wick,  13  Ala.  68,  holding  that  declarations  made  before  execution  or  so  thori 
thereafter  as  to  form  a  part  of  the  res  gestce  and  necessarily  connected  with 
may  be  received  to  prove  fraud  or  undue  influenoe  in  its  execution;  La  Ban 
Vanderbilt,  3  Redf.  384,  holding  that  declarations  of  the  testator  made  two  yes 
after  the  making  of  the  will  were  too  remote  to  show  want  of  mental  capaei 
at  the  time  of  making;  Patterson  v.  Lamb,  21  Tex.  Civ.  App.  612,  52  S.  W.  S 
holding  that  declarations  of  a  testator  as  to  his  testamentaiy  intention  are  adm 
Bible  on  the  issue  of  undue  influence  whether  made  before  or  after  the  executi< 
of  the  will;  Sheehan  v.  Kamey,  82  Miss.  688,  36  L.R.A.  102,  21  So.  41,  holdii 
that  the  declarations  of  a  testator  are  admissible  touching  his  testamentary  i 
tentions  on  the  issue  of  testamentary  capacity  and  undue  influence  whether  ma< 
before  or  after  the  execution  of  the  will,  also  citing  annotation  on  this  point. 

Cited  in  reference  notes  in  01  A.  8.  R.  166,  on  evidence  of  undue  influence 
execution  of  will ;  18  A.  S.  R.  607,  on  testator's  declarations  to  show  testamenta 
capacity;  86  A.  S.  R.  670,  on  declarations  of  testator  in  contest  for  undue  infl 
ence;  31  A.  S.  R.  670,  on  declarations  of  testator  as  evidence  of  undue  influen 
or  of  importunity. 

Cited  in  note  in  107  A.  S.  R.  466,  on  admissibility  of  testator's  declarations 
show  acts  of  fraud  or  undue  influence. 

Distinguished  in  Herster  v.  Herster,  122  Pa.  230,  0  A.  S.  R.  96,  16  Atl.  34 
23  W.  N.  C.  117,  46  Phila.  Leg.  Int.  201,  holding  that  declarations  while  not  a 
missible  to  show  undue  influence  if  reas<mably  connected  in  point  of  time  with  tl 
testamentary  act  are  admissible  to  show  the  state  and  condition  of  the  testatoi 
mind;  Waterman  v.  Whitney,  11  N.  Y.  157,  62  A.  D.  71,  holding  his  subsequei 
statements  touching  the  disposition  of  his  property  and  inconsistent  with  the  wi 
are  competent  evidence  to  prove  want  of  mental  capacity;  Comstock  v.  Hadlyn 
Ecclesiastical  Soc.  8  Conn.  254,  20  A.  D.  100,  to  similar  effect;  Kaufman 
Caughman,  40  S.  C.  160,  61  A.  S.  R.  808,  27  S.  E.  16,  holding  that  whi 
undue  influenoe  may  not  be  shown  by  declarations  made  subsequent  to  the  makii 
of  the  will  when  there  is  proof  of  acts  of  undue  influence  then  such  declaraUoi 
are  admissible  to  show  the  effect  of  the  acts  on  testator's  mind;  Kirkpa trick 
Jenkins,  96  Tenn.  86,  33  S.  W.  810,  holding  to  similar  effect;  Dinges  v.  Branso 
14  W.  Va.  100,  holding  declarations  of  maker  either  before  or  after  the  executi< 
of  an  instrument  are  admissible  when  the  issues  involve  his  mental  capacity  at  tl 
time  of  execution. 

Disapproved  in  Reel  v.  Reel,  8  N.  G.  (1  Hawks)  248,  9  A.  D.  632,  holdii 
declarations  admissible  if  made  at  any  time  subsequent  to  the  execution  of  tl 
will  which  go  to  show  that  the  testator  believed  that  the  contents  of  the  will  w« 
really  different  from  what  they  were;  Shailer  v.  Bumstead,  99  Mass.  112,  holdii 
declarations  admissible  to  show  dissatisfaction  with  or  ignorance  of  the  tern 
of  the  will  when  the  issues  involved  were  fraud  or  undue  influenceu 
Optuion  evidence  as  to  testamentary  caiMicity. 

Cited  in  reference  notes  in  10  A.  D.  460,  on  competency  of  nonprofessional  wi 
ness  as  to  sanity  or  insanity  of  testator;  22  A.  D.  674,  on  opinions  of  witness 
as  to  sanity  of  testator. 
Dying  declarations. 

Cited  in  Marshall  v.  Chicago  O.  E.  R.  Co.  48  111.  476,  96  A.  D.  561,  holding  tb^ 
dying  declarations  are  not  admissible  as  evidence  in  a  civil  case;   Wilson 
Boerem,  16  Johns.  286,  holding  declarations  in  extremU  of  a  person  who  would  1 
a  competent  witness  if  living  inadmissible  except  in  cases  of  homicide  where  the 
are  made  as  to  the  fact  of  the  murder. 
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S8  in  39  L.  ed.  U.  S.  978,  on  admissibility  of  dying  declarations; 

363,  on  admissibility  of  dying  declarations  in  civil  cases. 

«  to  impeach  will  for  mistake. 

hur  y.  Arthur,  10  Barb.  9,  holding  that  parol  evidence  was  inad- 

ve  that  a  testator  mistook  the  nature  and  effect  of  a  deed  on  his 

r  will. 

Venable,  127  N.  C.  344,  37  S.  £.  465,  holding  that  parol  evidence 
to  show  a  revocation  of  a  will  by  a  subsequent  one;  MePherson 
if.  92,  on  revocation  of  wills  by  alteration  and  obliteration ;  Havard 
in.  406,  on  revocation  of  a  will  in  due  form. 

199,  NOBLS  T.  SMITH,  2  JOHNS.  52. 
lellvery  of  gift. 

m  V.  (Jartman,  1  Fla.  73,  holding  either  deed,  instrument  of  gift, 
ery  essential  to  valid  gift;  Anderson  v.  Baker,  1  Ga.  505,  holding 
gift  of  chattels  there  must  be  an  immediate  delivery;   Thayer  v. 

107,  39  A.  D.  211;  Lyon  v.  Marday,  1  Watts,  271;  Gaines  v.  Mar- 
J2,— on  same  point;  Adams  v.  Hayes,  24  N.  C.  (2  Ired.  L.)   361; 

2  Ala.  117, — ^holding  same  of  gift  of  a  negro  slave;  McEwen  v. 
d,  186;  Carpenter  v.  Dodge,  20  Vt.  595;  Duckworth  v.  Orr,  126 
S.  E.  150;  Huntington  v.  Gilmore,  14  Barb.  243, — ^holding  rule  ap- 
to  gifts  inter  vivos  or  oatisa  mortis;  Sanborn  v.  Goodhue,  28  N.  H. 
{98;  Woodruff  v.  Cook,  25  Barb.  505, — holding  same  of  gift  inter 
I  capable  of  actual  delivery;  Horn  v.  Gartman,  1  Fla.  63,  holding 
Bt  be  either  a  deed  or  instrument  in  writing  or  an  actual  delivery 
»  the  donee;  Allen  v.  Cowan,  28  Barb.  99,  holding  that  where  party 
ired  possession  title  did  not  pass;  Flanders  v.  Blandy,  45  Ohio  St. 
321,  holding  same  where  a  father  set  aside  certain  bonds  as  a  gift 
ir  but  kept  them  in  his  possession  and  under  his  control, 
erence  notes  in  9  A.  D.  687,  on  gifts  inter  vivos;  59  A.  D.  401,  on 
[ift  inter  vivos;  32  A.  D.  266,  on  delivery  as  essential  to  gift;  35 
i  sufficiency  of  gift  of  bank  deposit, 
e  in  51  A.  D.  362,  on  delivery  essential  to  validity  of  gift. 

of  delivery. 
lomas  V.  Lewis   (Page  v.  Lewis)    80  Va.  1,  37  A.  S.  R.  848,  18 

S.  E.  389,  holding  that  where  a  gift  was  made  of  personal  property 

under  the  apprehension  of  imminent  death  and  possession  was 
er  manually  or  constructively  it  was  a  good  gift  causa  mortis; 
Culley  (Tenn.  Ch.  App.)  52  L.RJI.  899,  59  S.  W.  725,  holding  that 
ee  of  a  note  indorsed  it  to  the  donee  and  she  accepted  it  returning 

safe-keeping,  it  constituted  a  sufficient  delivery  as  to  pass  title; 
ayer,  2  E.  D.  Smith,  305,  holding  that  the  gift  of  a  bank  book  con- 
lid  gift  of  the  bank  account,  the  bank  book  having  been  put  in 
the  donee;  Seaman  v.  Ward,  1  Hilt.  52,  holding  that  the  delivery 
e  of  the  key  of  leased  premises  is  sufficient  to  establish  the  occu- 

Boak,  11  Gratt.  182,  discussing  constructive  and  symbolic  delivery; 
alter,  2  Port.  (Ala.)  463;  Weber  v.  Bank  for  Savings,  1  N.  Y.  City 
on  necessity  of  an  actual  delivery  or  something  equivalent  to  it. 
ed  in  Jones  v.  Weakley,  99  Ala.  441,  42  A.  S.  R.  84,  19  L.R.A.  700, 
)lding  that  the  delivery  of  a  bank  book  is  not  sufficient  delivery  to 
very  oauso  mor*t»  of  money  in  a  bank,  where  the  money  on  deposit 
0  check. 
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—  DellTery  requisite  to  irlft  of  growing  crop. 

Cited  in  Parham  t.  Tompson,  2  J.  J.  Marsh.  (Ky.)  159,  holding  that  a  growing 
crop  may  pass  by  parol  contract  to  the  devisee  of  the  personal  estate;  Dayis  ▼. 
Barnes,  3  Mo.  137,  holding  that  where  defendant  made  a  gift  of  a  growing  crop 
to  plaintiff  by  putting  him  in  poeaession  of  the  land  and  afterwards  entered  and 
took  some  of  the  crop,  plaintiff  had  a  cause  of  action  as  title  passed. 
Effect  of  executory  promise  of  gift. 

Cited  in  Chevallier  v.  Wilson,  1  Tex.  161 ;  Harris  v.  Clark,  3  N.  Y.  »3,  51  A. 
D.  352;  Loomis  v.  Cline,  4  Barb.  453;  Copp  ▼.  Sawyer,  6  N.  H.  386,-~holding  that 
promise  to  give  without  any  delivery  furnishes  no  cause  of  action ;  Taylor  t.  Fire 
Department,  1  Edw.  Ch.  204,  holding  that  there  must  not  only  be  an  intention  to 
give  but  intention  must  be  executed  by  actual  delivery;  Fink  v.  Cox,  18  Johns. 
145,  0  A.  D.  191,  holding  that  no  action  could  be  maintained  on  a  note  given  by 
a  father  to  his  son  it  being  but  a  mere  promise  and  not  being  a  gift  causa  moT' 
iis;  Pearson  v.  Pearson,  7  Johns.  26,  holding  that  a  parol  promise  to  pay  money 
as  a  gift  will  not  support  an  action  on  the  promise;  Lee  v.  Luther,  3  Woodb. 
&  M.  519,  Fed.  Cas.  No.  8,196,  holding  that  a  parol  promise  to  a  trustee  of  prop- 
erty that  he  should  have  it  after  the  death  of  the  cestui  que  use  does  not  vest  any 
title  in  the  trustee  but  is  revocable;  Holley  v.  Adams,  16  Vt.  206,  42  A.  D.  508, 
holding  that  a  note  made  by  a  donor  in  his  last  sickness  to  be  paid  after  his 
death  could  not  be  sustained  in  an  action  to  recover  on  it  as  a  gift  causa 
mortis. 

Cited  in  notes  in  5  L.R.A.  73,  on  enforcement  by  equity  of  gift  not  enforceable 
at  law;  11  L.RJI.  685,  on  insufficiency  of  mere  intention  to  give  as  a  gift. 
Executed  contract  of  gift. 

Cited  in  Mercer  v.  Mercer,  29  Iowa,  557,  holding  executory  contract  on  eon- 
sideration  of  blood  or  natural  love  and  affection  binding  between  parties. 

S  AM.  DEC.  401,  BEATTY  ▼.  MARINS  INS.  CO.  2  JOHNS.   100. 
Mode  of  corporate  action. 

Cited  in  Barnes  v.  Ontario  Bank,  10  N.  Y.  152;  Welland  Canal  Co.  v.  Hathaway^ 
8  Wend.  480,  24  A.  D.  51,  St.  Louis  Relief  Asso.  v.  Tiemey,  116  Mo.  App.  447, 
91  S.  W.  068;  Hosack  v.  College  of  Physicians  &  Surgeons,  5  Wend.  547, — on  re- 
striction of  corporate  action  to  mode  prescribed  by  charter;  Bulkley  v.  Derby 
Fishing  Co.  2  Conn.  252,  7  A.  D.  271 ;  Buell  v.  Buckingham,  16  Iowa,  284, — on 
necessity  of  corporate  acts  being  in  conformity  with  articles  of  incorporation,  by- 
laws and  general  laws  of  the  land;  Bragdon  v.  Appleton  Mut.  F.  Ins.  Co.  42  Me. 
259  (dissenting  opinion),  on  the  necessity  that  corporate  acts  be  done  in  strict 
compliance  with  their  charter  or  creating  act;  Wright  v.  First  Nat.  Bank,  52 
N.  J.  Eq.  392,  28  Atl.  719,  necessity  of  a  strict  compliance  with  the  statutes  by 
corporations;  Vielie  v.  Osgood,  8  Barb.  130,  holding  that  trustees  of  religions 
society  had  no  power  to  proceed  in  a  mode  different  than  that  prescribed  by  law 
of  their  incorporation. 

—  Anthority  of  directors  or  officers. 

Cited  in  Western  R.  Co.  v.  Bayne,  11  Hun,  166;  Bright  v.  Metairie  Cemetery 
Asso.  33  La.  Ann.  58, — ^holding  that  a  corporation  which  by  charter  can  only  act 
through  its  directors  cannot  be  bound  by  its  president  without  the  authorization 
of  the  board,  unless  it  is  on  simple  acts  of  administration;  Dawes  v.  North  River 
Ins.  Co.  7  Cow.  462,  holding  that  where  the  statute  required  one-third  of  the 
directors  to  constitute  a  quorum  for  doing  business,  the  president  of  the  com- 
pany had  no  power  to  transact  business  for  the  company  which  was  to  be  done 
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bj  a  direetor*!  meetiiig;  Voorheet  v.  PresbTterian  Church,  8  Barb.  136,  5  How. 
Pr.  58,  holding  tmitees  of  religious  society  incorporated  under  general  act  power* 
less  io  alienate  or  dispose  of  the  real  estate  of  the  church  except  such  power  is 
derived  from  the  act  for  incorporation  of  religious  societies. 

Cited  in  referenee  note  in  34  A.  D.  329,  on  corporate  liability  for  acts  of 
agents. 

—  Aathorlty  of  agent  of  Insarance  corporation. 

Cited  in  Jellinghaus  y.  New  York  Ins.  Co.  6  Duer,  1,  holding  an  insurance 
company  not  bound  by  the  acts  of  their  agent  in  exceeding  his  authority. 

Cited  in  note  in  45  L.  ed.  U.  S.  53,  on  acts  or  declarations  of  agent  as  to 
acceptance  of  abandonment  to  marine  insurer. 

—  Presumption  as  to  aathorisatlon  by  directors. 

Distinguished  in  Bank  of  United  States  v.  Dandridge,  12  Wheat.  64,  6  L.  ed. 
552,  presuming  action  by  directors  where  the  corporate  records  afforded  no  erir 
dence  to  the  contrary. 
Construction  of  corporate  powers. 

Cited  in  Camden  ft  A.  R.  ft  Transp.  Co.  v.  Briggs,  22  N.  J.  L.  623,  holding  that 
the  railroad  and  transportation  company  had  no  power  to  take  toll  by  implication, 
but  only  by  express  grant  and  that  the  right  granted  will  not  be  extended  by  im- 
plication; Bank  of  United  States  y.  Norvell,  2  A.  K.  Marsh.  101,  holding  plain- 
tiff suing  in  corporate  name  on  note  made  payable  to  the  corporation,  defeated 
by  the  fact  that  there  was  no  proyision  in  their  charter  authorising  their  purchas- 
ing notes;  McCall  y.  Byram  Mfg.  Co.  6  Conn.  428,  on  the  exercising  of  powers 
not  conferred  by  charter  upon  the  corporation. 

S  AM.  DEC.  404,  BUYS  t.  GIIiLE8PI£,  2  JOHNS.  115. 
Words  actionable  per  se. 

Cited  in  Harris  y.  Burley,  8  N.  H.  216,  holding  charge  that  one  who  was  a 
trader  was  dishonest  and  committed  fraud  actionable  if  he  was  a  trader  at  the 
time. 

Cited  in  reference  note  in  24  A.  D.  104,  on  words  actionable  per  »e. 

—  Words  imputing  nnchastity  to  woman. 

Cited  in  Pollard  y.  Lyon,  91  U.  8.  225,  23  L.  ed.  308,  holding  that  spoken  words 
charging  a  woman  with  fornication  are  not  actionable  per  »e  as  the  conduct  they 
impute,  although  inyolying  moral  turpitude,  is  not  an  indictable  offense;  Wood- 
bury y.  Thompson,  3  N.  H.  194,  holding  that  in  an  action  for  slander  that  words 
charging  a  woman  with  fornication  are  not  in  themselyes  actionable;  Robert 
W.  y.  L.  L.  2  Nott  ft  M'C.  204;  Dayis  y.  SUidden,  17  Or.  259,  21  Pac.  140,— fold- 
ing that  words  spoken  of  a  female  charging  her  with  adultery,  fornication  or  in- 
continence of  any  sort  were  not  actionable  imless  special  damages  ensued. 

Cited  in  reference  note  in  24  A.  D.  763,  on  actionableness  of  charging  married 
woman  with  adultery. 

Cited  in  note  in  12  A.  D.  45,  on  actionability  of  words  imputing  unchastity. 

Distinguished  in  Williams  y.  Holdredge,  22  Barb.  396,  holding  that  to  charge 
a  married  woman  with  haying  yenereal  diseases  is  actionable  per  M  without 
proof  of  special  damages. 

S  AM.  DEC.  406,  TALCOT  t.  COMMERCIAIi  INS.  CO.  9  JOHNS.  194. 
Seaworthiness  of  yessel. 

Cited  in  reference  notes  in  58  A.  D.  674;  30  A.  D.  212, — on  seaworthiness  of 
yessei. 

Am.  Dec.  Vol.  I.— 24 
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Cited  in  note  in  58  A.  D.  674,  on  seaworthiness  in  connection  witli  marine 
insurance. 

—  Preaiiiiiptl<m  mm  to. 

Cited  in  Tslcot  t.  Marine  Ins.  Co.  2  Johns.  130,  holding  that  defects  developed 
during  the  voyage  without  apparent  cause  are  deemed  to  have  existed  when  the 
voyage  was  b^gun;  Snethen  v.  Memphis  Ins.  Co.  3  La.  Ann.  474,  48  A.  D.  482; 
Swenson  v.  Snare  k  T.  Co.  148  Fed.  727,— to  same' point;  The  Arctic  Bird,  109 
Fed.  167,  holding  same  where  a  barge  sunk  in  smooth  water  shortly  after  start- 
ing on  a  voyage;  Walsh  v.  Washington  Marine  Ins.  Co.  32  N.  Y.  427  (affirming 
3  Robt.  202),  holding  same  of  a  vessel;  Rugely  v.  New  York  Sun  Mut.  Ins.  Co. 
7  La.  Ann.  279,  66  A.  D.  603;  Paddock  v.  Franklin  Ins.  Co.  11  Pick.  227,— holding 
same  where  it  was  proved  that  the  vessel  was  lost  by  springing  a  leak  and  found- 
ering in  moderate  weather  and  that  burden  was  on  insured  to  show  that  loss 
arose  from  perils  of  the  sea;  Wright  v.  Orient  Mut.  Ins.  Co.  6  Bosw.  269; 
Rathbone  v.  Neal,  4  La.  Ann.  663,  50  A.  D.  679, — holding  same  where  a  vessel 
was  compelled  to  put  into  an  intermediate  port  for  repair  there  being  no  bad 
weather;  The  Queen  of  the  Pacific,  75  Fed.  74,  holding  springing  leak  in  fair 
weather  shortly  after  sailing  and  such  that  it  was  necessary  to  beach  her,  raised 
a  presumption  of  unseaworthiness  or  threw  the  burden  on  the  carrier  to  show  how 
the  leak  arose;  Wex  v.  Boatman's  F.  Ins.  Co.  11  N.  Y.  S.  R.  713,  holding  that 
where  the  propeller  of  a  vessel  sunk  at  the  dock  while  taking  on  her  cargo 
the  presumption  was  that  she  was  unsea worthy;  Stephenson  v.  Piscataqua  F.  & 
M.  Ins.  Co.  64  Me.  66,  discussing  presumption  as  to  seaworthiness  of  a  vesseL 

Cited  in  reference  note  in  48  A.  D.  466,  on  presumption  against  seaworthiness 
if  vessel  is  lost  without  stress  of  weather  or  without  sustaining  damages  from 
dangers  of  sea  or  accidents. 

Cited  in  note  in  2  A.  D.  187,  on  presumption  that  vessel  foundering  without 
adequate  cause  was  unseaworthy  before  setting  sail. 

—  Implied  warranty  of.  In  marine  insurance. 

Cited  in  The  Caledonia,  167  U.  S.  124,  39  L.  ed.  644,  15  Sup.  Ct  Rep.  637, 
holding  that  in  every  contract  for  the  carriage  of  goods  by  sea  there  is  a 
warranty  on  the  part  of  the  shipowner  that  the  ship  is  seaworthy  at  the  begin- 
ning of  the  voyage;  The  Rover,  33  Fed.  516,  holding  that  a  recital  in  a  charter 
that  the  vessel  is  "tight,  staunch,  strong,  and  in  every  way  fitted  lor  the  service*' 
is  an  express  warranty  of  her  seaworthiness  as  to  latent  defects;  Prescott  v. 
Union  Ins.  Co.  1  Whart  399,  30  A.  D.  207,  holding  that  unseaworthiness  at  the 
commencement  of  the  voyage  will  be  defense  to  the  insurers  on  the  vessel  al- 
though she  arrived  in  safety  at  destination. 

Cited  in  reference  note  in  1  A.  D.  165,  on  implied  warranty  of  seaworthi- 
ness. 

New  trial  for  verdict  against  evidence. 

Cited  in  Clark  v.  Mechanics'  Nat.  Bank,  8  Daly,  481;  Heusner  v.  Houston 
W.  Street  k  P.  Ferry  R.  Co.  7  Misc.  48,  27  N.  Y.  Supp.  366,— holding  that  an 
order  denying  a  new  trial  will  be  reversed  where  the  appellate  court  is  of  the 
opinion  that  4he  evidence  was  not  properly  weighed  by  the  jury. 

S  AM.  DBO.  410,  SMITH  v.  SMITH,  2  JOHNS.  2S5. 
Admissibility  of  evidence  under  pleadings. 

Cited  in  note  in  62  A.  D.  756,  on  admissibility  of  note,  bill*  ete.«  under  aount 
for  money  had  and  received. 
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Effect  of  promise  to  pay  sum  certain  in  commodities. 

Cited  in  Cleveland  ft  P.  R.  Co.  v.  Kelley,  5  Ohio  St.  180;  Murray  v.  Harrison, 
47  Barb.  484,  33  How.  Pr.  90,  24  Phila  htg.  Int.  228,— holding  that  paying  party 
may  pay  in  the  eommodities,  but  receiving  party  must  receive  debt  in  money  if 
legally  tendered;  Wiley  v.  Shoemak,  2  G.  Greene,  6;  New  York  News  Pub.  Co.  v. 
NtUonal  S.  S.  Co.  148  N.  Y.  39,  42  N.  E.  514  (affirming  72  Hun,  168,  25  N.  Y. 
Snpp.  401), — ^holding  that  where  a  party  agrees  to  pay  the  value  of  services 
rendered  in  specific  articles  of  property,  and  upon  demand  refuses  to  deliver  the 
property,  his  obligation  is  converted  into  one  lor  payment  of  money;  Heywood  v. 
Hqrwood,  42  Me.  229,  66  A.  D.  277,  holding  that  when  sum  of  dollars  and  cents 
is  expressed  in  contract  to  be  paid  by  one  to  other,  it  is  not  to  be  rejected  for  a 
more  uncertain  standard;  Landau  v.  Levy,  1  Abb.  Pr.  376,  holding  that  in  an 
ictioD  on  a  bill  of  exchange,  payable  in  merchandise,  an  assignment  for  a  con- 
lideration  by  payee  to  plaintiff  ^ould  be  averred. 
Measare  of  damages  for  breach  of  contract. 

Cited  in  Stanton  v.  New  York  k  E.  R.  Co.  59  Conn.  272,  21  A.  6.  R.  110,  22 
Ail  300,  holding  one  violating  contract  liable  for  all  direct  and  proximate  dam- 
ages resulting  therefrom;  Murray  v.  Gale,  5  Abb.  Pr.  N.  S.  236,  holding  that  on 
contract  which  is  expressed  to  be  for  payment  of  a  specified  number  of  dollars  the 
measure  of  damages  is  that  sum  in  legal  tender,  although,  in  the  contract  the 
words  'Hn  gold  or  silver  coin,"  be  added;  Jones  v.  Dimmock,  2  Mich.  N.  P.  87; 
Peny  v.  Smith,  22  Vt.  301;  Trowbridge  v.  Holcomb,  4  Ohio  St  38;  Pinney  v. 
Uleason,  5  Wend.  393,  21  A.  D.  223  (reversing  5  Cow.  152),— holding  in  action 
for  nonpayment  of  note  payable  in  specific  articles  at  a  certain  price  the  sum 
expressed  and  not  the  value  of  the  articles  is  the  measure  of  damages;  Ames  v. 
Le  Rue,  2  McLean,  216,  Fed.  Cas.  No.  327;  Fletcher  v.  Derrickson,  3  Bosw.  181,— 
u  to  damages  recoverable  in  action  for  breach  of  contract  to  deliver  goods  at 
specified  price. 

Disapproved  in  Noonan  v.  Ilsley,   17  Wis.  323,  84  A.  D.  742,  holding  that 
measures  of  damages  for  failure  of  maker  of  instrument  which  is  payable  in 
three  hundred  dollars'  worth  of  railroad  stock  is  the  value  of  stock  at  time  of 
demand  and  interest. 
When  action  will  lie  for  money  had  and  received. 

Cited  in  Lockwood  v.  Kelsea,  41  N.  H.  185,  holding  that  action  for  money  had 
and  received  may  be  maintained  whenever  the  defendant  has  received  or  obtained 
possession  of  money  belonging  to  plaintiff  which  he  ought,  in  good  conscience,  to 
refund. 

—  On  bill  or  note. 

Cited  in  Pipes  v.  Norton,  47  Miss.  61,  holding  that  in  action  to  recover  money 
paid  on  drafts  they  should  be  produced  on  the  trial  or  their  absence  accounted  for; 
Pierce  v.  Crafts,  12  Johns.  90;  Walrad  v.  Petrie,  4  Wend.  575;  Suydam  v.  Combs, 
16  N.  J.  L.  133;  Eagle  Bank  v.  Smith,  5  Conn.  71,  13  A.  D.  37,— holding  that  an 
Action  for  money  had  and  received  may  be  maintained  by  payer  of  promissory 
note  against  the  maker;  Benjamin  v.  Tillman,  2  McLean,  213,  Fed.  Cas.  No.  1,304, 
holding  acceptance  of  bill  evidence  against  acceptor,  under  the  money  counts; 
Stowits  V.  Bank  of  Troy,  21  Wend.  186,  holding  proof  of  presentation  of  bills  and 
refusal  to  pay  admissible  under  the  conunon  money  counts;  Prindle  v.  Caruthers, 
15  K.  Y.  425,  as  to  admissibility  of  chattel  note  imder  common  counts;  Boyd  v. 
Wmnb,  7  Wend.  309;  Taplin  v.  Packard,  8  Barb.  221;  Payne  v.  Couch,  1  O. 
Oreene,  64,  46  A.  D.  497, — ^holding  that  note  payable  in  specific  property,  is  ad- 
missible in  evidence  under  common  counts;  Carleton  v.  Brooks;  14  N.  H.  149, 
M  to  admissibility  of  contract  to  pay  in  specific  articles  under  the  money  counta 
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DisUnguished  in  Snell  t.  Kirby,  3  Mo.  21,  22  A.  D.  466,  holdii^  that  d^t  will 
not  be  for  the  payment  of  a  stipulated  sum  in  property. 

Disapprored  in  Wilson  v.  George,  10  N.  H.  446,  holding  that  a  oontraet  by  which 
a  party  for  value  receiyed,  promisM  to  pay  a  certain  sum  in  specified  articles  or 
labor,  cannot  be  given  in  evidence  under  a  count  for  money  had  and  received. 
What  law  governs  In  oonatractlon  of  contracts. 

Cited  in  Cox  v.  United  SUtes,  0  Pet.  172;  Lee  v.  Sellick,  20  How.  Pr.  276,  32 
Barb.  522;  United  SUtes  v.  Oarlinghouse,  4  Ben.  194,  Fed.  Cas.  No.  16,189; 
Nieolls  V.  Rodgers,  2  Paine,  437,  Fed.  Cas.  No.  10,260;  Fitch  v.  Remer,  1  Biss.  337, 
Fed.  Cas.  No.  4,836;  Arnold  v.  Potter,  22  Iowa,  194;  Trabue  v.  Short,  6  Coldw. 
293;  Graham  v.  First  Nat.  Bank,  84  N.  Y.  393,  38  A.  R.  528;  Hibemia  Nat.  Bank 
V.  Lacombe,  84  N.  Y.  367,  38  A.  R.  618;  Sherrill  v.  Hopkins,  1  Cow.  103;  Dyer  v. 
Hunt,  5  N.  H.  401;  Hicks  v.  Brown,  12  Johns.  142;  State  Bank  v.  Buckmaster, 
Breese  (111.)  133;  Smith  v.  Mead,  3  Conn.  253,  8  A.  D.  183,— holding  that  Um 
loci  oontraci%i8  governs  in  construction  of  contracts  unless  it  appears  from  the 
terms  of  the  contract  that  it  was  entered  into  with  the  view  to  the  laws  of 
another  state;  Fanning  v.  Consequa,  17  Johns.  611,  8  A.  D.  442,  holding  that 
where  contract  was  to  be  performed  in  another  country  than  where  made  the 
interest  was  payable  according  to  the  laws  of  the  country  where  the  contract  was 
to  be  performed;  Lonsdale  v.  Brown,  4  Wash.  C.  C.  148,  Fed.  Cas.  No.  8,494, 
holding  that  bill  drawn  in  one  state  upon  person  living  in  another  is  a  foreign 
bill. 

Cited  in  reference  notes  in  9  A.  D.  682,  on  lew  loci  governing;  16  A.  D.  171,  on 
law  governing  contract;  8  A.  D.  187 ;  27  A.  D.  141,— on  law  governing  construction 
of  contract;  30  A.  S.  R.  828,  as  to  when  contract  is  governed  by  law  of  place  of 
performance;  12  A.  D.  150;  19  A.  D.  184,— on  law  governing  construction  and 
validity  of  contracts ;  10  A.  S.  R.  698,  as  to  what  law  governs  the  construction  and 
enforcement  of  contracts. 

Cited  in  notes  in  12  A.  D.  604,  on  what  law  governs  contracts;  91  A.  S.  R.  738, 
740,  on  conflict  of  laws  as  to  interest  as  damages. 
Effect  of  bar  or  discharge  of  debt  by  foreign  law. 

Cited  in  Le  Roy  v.  Crowninshield,  2  Mason,  151,  Fed.  Cas.  No.  8,269,  holding 
that  plea  of  the  statute  of  limitations  of  the  state  where  contract  is  made  is  no 
bar  to  suit  in  foreign  tribunal;  Pugh  v.  Bussel,  2  Blackf.  366  (affirmed  on  rehear- 
ing, 2  Blackf.  394),  holding  debtor  who  received  a  discharge  in  insolvency  in 
Ohio  as  to  imprisonment  of  his  person,  both  residing  in  Ohio,  might  plead 
such  discharge  to  imprisonment  in  an  action  in  New  York  by  assignee  of  note. 
—  Foreign  discharge  in  bankruptcy. 

Cited  in  Whitney  v.  Whiting,  35  N.  H.  457;  Goodsell  v.  Benson,  13  R.  I.  226; 
Van  Reimsdyk  v.  Kane,  1  Gall.  371,  Fed.  Cas.  No.  16,871;  Hohnes  v.  Remsen,  20 
Johns.  229,  11  A.  D.  269, — holding  that  discharge  of  debtor  affords  no  relief  from 
his  foreign  debts;  Mitchel  v.  M'MUUn,  3  Mart.  (La.)  676,  6  A.  D.  690,  hold- 
ing foreign  discharge  in  bankruptcy  not  available;  Phelps  v.  Borland,  30  Hun, 
366,  holding  discharge  good  when  accepted  by  creditor. 

Cited  in  reference  notes  in  4  A.  D.  74;  12  A.  D.  141,— on  effect  of  discharge 
under  insolvent  law  of  another  state;  6  A.  D.  481;  7  A.  D.  119;  64  A.  D.  715,-— 
on  effect  of  discharge  under  foreign  bankrupt  law;  30  A.  D.  274,  on  validity  of 
state  laws  providing  for  discharge  of  insolvent  debtors;  37  A.  D.  250,  on  validity 
of  stats  insolvent  laws  as  respects  antecedent  debts  and  indebtedness  to  non- 
residents; 43  A.  D.  464;  46  A.  D.  646,— on  effect  of  discharge  under  state  in- 
solvent laws  on  foreign  creditors. 
Cited  in  notes  in  94  A.  S.  R.  666,  on  foreign  proceedings  in  bankruptcy  and  in 
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imohreiMy;  28  A.  S.  R.  112,  on  effect  of  discharge  in  inaolTency  as  against  nos- 
reaidents. 

Distingnished  in  Towne  v.  Smith,  1  Woodb.  k  M.  115,  Fed.  Cas.  No.  14,115; 
BUnehard  t.  Russell,  13  Mass.  1,  7  A.  D.  106, — ^holding  that  a  discharge  under 
btaknipt  Uw  of  any  state  is  a  good  bar  to  an  action  brought  in  another  state 
of  which  the  creditor  is  a  citizen,  the  contract  sued  <m  having  been  made  within 
the  state  which  enacted  the  law,  and  the  debtor  being  there  a  subject  and  citizen 
at  time  of  making  of  it. 

DisapproTed  in  Adams  y.  Storey,  1  Paine,  79,  Fed.  Cas.  No.  66,  holding  that 
discharge  in  insoWency  proceedings  in  another  state  bars  recovery  on  the  debt. 
Promlae  to  pay  debt  barred  by  discharge  in  insolTency  or  bankruptcy. 

Cited  in  reference  notes  in  43  A.  D.  176,  on  effect  of  promise  to  pay  debt  after 
discharge  in  bankruptcy;  44  A.  D.  353,  on  enforoeabili^  of  new  promise  to  pay 
debt  discharged  by  bankruptcy. 

3  AM.  DEC.  415,  JACKSON  t.  CATIilN,  S  JOHNS.  948. 
Statute  of  frauds  as  applied  to  Judicial  sales. 

Cited  in  Ennis  v.  Waller,  3  Blackf.  472;  Hunt  v.  Gregg,  8  Blackf.  105;  Chap- 
man T.  Harwood,  8  Blackf.  82,  44  A.  D.  736;  Evans  v.  Ashley,  8  Mo.  177;  Clarke 
V.  Miller,  18  Barb.  269,-— holding  sale  of  land  by  sheriff  within  statute  of  frauds 
and  deed  necessary  to  pass  title;  Nichol  v.  Ridley,  5  Yerg.  63,  26  A.  D.  254, 
holding  contra;  Willets  v.  Van  Alst,  26  How.  Pr.  325,  holding  that  sale  by  referee 
executing  judgment  of  court  in  action  of  foreclosure  is  within  statute  of  frauds. 

Cited  in  note  in  43  A.  D.  531,  on  applicability  of  statute  of  frauds  to  sheriff's 
sales. 

Distinguished  in  Pomeroy  v.  Winship,  12  Mass.  513,  7  A.  D.  91,  holding  that 
no  objection  under  statute  of  frauds  will  lie  after  delivery  of  deed. 
—  Return  or  certificate  as  memorandum. 

Cited  in  Sanborn  v.  Chamberlin,  101  Mass.  409,  holding  that  return  is  sufficient 
DMmorandum  to  take  case  out  of  statute  of  frauds;  Qorham  v.  Wing,  10  Mich. 
486,  IS  to  certificate  at  sheriff's  sale  as  designed  to  satisfy  statute  of  frauds. 
Requisites  of  eacrow. 

Cited  in  Miller  v.  Fletcher,  27  Gratt.  403,  21  A.  R.  356;  Lawton  v.  Sager,  11 
Barb.  349;  Jordan  v.  Pollock,  14  Ga.  145;  Firemen's  Ins.  Co.  v.  McMillan,  20  Ala. 
147,— holding  that  deed  in  escrow  must  be  delivered  to  third  party  and  not  to 
grantee;  Wellborn  v.  Weaver,  17  Ga.  267,  63  A.  D.  235,  holding  that  delivery  is 
no  less  essential  to  an  escrow  than  a  deed. 
Writing  dellTered  to  intermediary  as  present  deed  or  as  escrow. 

Cited  in  Graves  v.  Tucker,  10  Smedes  k  M.  9,  holding  that  to  make  a  deed  an 
«cpow  the  delivery  must  be  conditional ;  Stone  v.  Duvall,  77  111.  475,  holding  that 
deUvsry  of  deed  to  third  party,  to  be  retained  until  death  of  grantor,  and  then  de- 
livered to  grantee,  constitutes  a  delivery  in  escrow  and  will  pass  title  at  grantor's 
<^th  to  grantee  or  his  heirs;  Andrews  v.  Famham,  29  Minn.  246,  13  N.  W.  161, 
holding  that  deed  of  quitclaim  left  with  stranger  to  be  delivered  when  inchoate 
title  of  grantor  should  mature  at  expiration  of  time  for  redemption,  is  to  be  con- 
sidered an  escrow;  Adler  v.  Germania  F.  Ins.  Co.  17  Misc.  347,  39  N.  Y.  Supp. 
^070,  holding  that  a  chattel  mortgage  given  to  secure  a  loan,  although  it  is  agreed 
that  indorsed  notes  may  be  substituted  for  it  at  a  specified  time  in  future,  can- 
^t  be  deemed  to  have  been  delivered  in  escrow ;  Gaston  v.  Portland,  16  Or.  255,  19 
P^  127,  holding  it  not  necessary  that  the  condition  upon  which  a  deed  is  de- 
Hrered  in  escrow  be  expressed  in  writing;  Parker  t.  Dustin,  22  N.  H.  424;  White 
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▼.  Bailey,  14  Conn.  271, — holding  tlutt  wliether  a  deed  was  delivered  as  an  es 
is  generally  a  question  of  fact;  Cagger  v.  Lansing,  43  N.  Y.  550,  holding  oe 
deed  merely  delivered  in  escrow;  Huntington  v.  Smith,  4  Conn.  235,  holding  ee 
notes  to  have  been  delivered  in  escrow;  Skinner  v.  Baker,  79  111.  496,  ho 
deed  to  have  been  delivered  in  escrow;  Fitch  v.  Bunch,  30  CaL  208,  holding 
deed  deposited  vrith  third  person  by  grantor,  to  be  delivered  to  grantee  upon  < 
of  grantor,  is  not  an  escrow;  Young  v.  Clarendon  Twp.  26  Fed.  805,  ho 
certain  bonds  to  have  been  delivered  in  escrow ;  Brown  v.  Austen,  85  Barb.  34 
How.  Pr.  394,  as  to  delivery  of  deed  in  escrow. 
When  title  passes  or  writing  in  escrow  takes  effect. 

Cited  in  Taylor  v.  Craig,  2  J.  J.  Marsh.  449,  holding  that  deed  delivered, 
deed  to  a  stranger,  to  be  delivered  to  the  party  on  condition,  is  binding  th 
the  condition  be  not  performed,  otherwise  if  delivered  as  an  escrow;  Pam 
Parrott,  1  Heisk.  681 ;  Taft  v.  Taft,  59  Mich.  185,  60  A.  R.  291,  26  N.  W.  4 
holding  that  until  the  delivery  by  the  depository  in  escrow,  in  conformity  wit] 
conditions  of  the  holding  no  title  passes  to  grantee;  Van  Tassel  v.  Burger 
App.  Div.  609,  104  N.  Y.  Supp.  273;  Peter  v.  Wright,  6  Ind.  183;  Woloott  v.  J 
7  Colo.  App.  360,  44  Pac  675, — ^holding  deed  placed  in  escrow  ineffective  foi 
purpose  until  condition  is  performed;  Lyttle  v.  Cozad,  21  W.  Va.  183,  holding 
if  bond,  perfect  on  its  face,  is  delivered  to  obligee  as  an  escrow,  it  is  valid  th 
the  condition  is  not  complied  with. 

Distinguished  in  Deardorff  v.  Foresman,  24  Ind.  481,  holding  that  surety  b 
where  principal  delivers  instrument  perfect  in  its  face,  in  violation  of  eond 
that  it  shall  not  be  delivered  to  obligee  who  has  no  knowledge  of  the  condition. 
Rights  of  parties  to  an  escrow. 

Cited  in  Craddock  v.  Barnes,  142  N.  C.  89,  54  S.  E.  1003,  holding  that  gn 
in  an  escrow  cannot  add  any  condition  not  existing  when  deed  was  place 
escrow  and  thereby  defeat  grantee's  title. 
What  constitates  valid  delivery  of  deed. 

Cited  in  Cook  v.  Brown,  34  N.  H.  460,  holding  that  to  make  delivery  of 
effectual  grantor  must  part  with  all  control  over  it;  Diets  v.  Farish,  12  Jones 
190,  holding  delivery  not  a  valid  one  within  the  rule;  Jacobs  v.  Alexandei 
Barb.  243,  holding  deed  inoperative  for  want  of  delivery;  Broc^  v.  Bol 
Strobh.  L.  38,  holding  that  where  parties  to  a  sealed  obligation,  executed  it 
left  it  in  the  hands  of  the  principal  obligor,  to  be  delivered  to  obligee  upon 
dition  that  he  would  discount  it,  there  was  no  delivery  to  the  obligee. 

Cited  in  reference  notes  in  37  A.  D.  680,  on  delivery  of  deed  as  escrow 
A.  S.  R.  178,  on  what  constitutes  delivery  of  deed  in  escrow. 

Cited  in  notes  in  8  E.  R.  C.  619,  on  delivery  of  deed  in  escrow;  16  A.  D.  4< 
sufficiency  of  delivery  of  deed  to  third  person. 
Grantor*8  consent  as  essential  to  delivery. 

Cited  in  Everts  v.  Agnes,  4  Wis.  356,  65  A.  D.  314,  holding  that  fraudulent 
curement  of  deed  deposited  as  an  escrow  from  the  depository  by  the  grantee 
not  pass  title  to  grantee;  Newton  v.  Newton,  52  App.  Div.  96,  64  N.  C.  981,  1 
ing  that  when  grantee  obtains  possession  of  deed  from  married  woman  by  i 
representations,  its  subsequent  delivery  by  husband  to  grantee  will  not  disch 
her  dower. 

Effect  of  attainder  on  outstanding  rights. 

Cited  in  Lee  v.  Porter,  5  Johns.  Ch.  268,  holding  that  recital  in  act  of  I 
lature,  that  the  title  to  land  was  vested  in  the  state  by  attainder  of  a  cer 
person,  is  not  sufficient  to  devest  title  of  person  holdii^  adversely  withoi 
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Lction  in  ordinary  course  of  law;  Carver  v.  Jackson,  4  Pet.  1,  7  L.  ed. 
ig  that  power  under  marriage  settlement  to  dispose  of  land  does  not 
ite  upon  the  attainder  of  the  parties  holding  such  power, 
notes  in  1  L.ILA.  264,  on  civil  death;  18  L.R.A.  82,  83,  on  civil  death  in 


mortniuB. 

Baltimore  v.  Chester,  63  Vt.  316,  38  A.  R.  677,  as  to  the  application  of 
it  common  law. 
1  title  by  Judicial  sale. 

Farmers'  Bank  v.  Merchant,  13  How.  Pr.  10,  holding  that  a  seizure  and 
id  under  an  execution  does  not  devest  estate  of  debtor,  unless  purchase 
Mkid  and  deed  delivered. 
void  sheriff's  sale  on  title. 

L  Van  Alstine  v.  Wimple,  6  Cow.  162,  as  to  estate  left  in  debtor  after 
le  which  did  not  pass  title. 

levy  on  land. 

1  Reynolds  v.  Rogers,  6  Ohio,   169,  holding  that  subsisting  levy  of 
on  land  is  not  a  satisfaction  of  the  judgment. 
istitntes  a  ralld  contract  at  Judicial  sale. 

i  Swortzell  v.  Martin,  16  Iowa,  619,  holding  that  if  bid  is  made  and 
t  judicial  sale  this  constitutes  a  valid  and  binding  contract. 

note  in  102  A.  8.  R.  242,  on  judicial  sales  within  statute  of  frauds. 
iUty  of  contingent  rights  and  posaibiUties. 

[  Simpson  v.  Greeley,  8  Kan.  686;  Johnston  v.  Spioer,  41  Hun,  476,  6  N. 
0, — ^holding  that  a  mere  possibility  is  not  subject  of  a  grant  unless  it  is 
ith  an  interest. 
i  of  titles. 

I  Billings  V.  Baker,  28  Barb.  343,  holding  title  to  estates  never  in  abey- 
ilways  in  somebody. 
tion  of  grants  by  public. 
1  Morey  v.  Orford  Bridge,  Smith  (N.  H.)  91,  holding  that  a  grant  of  a 

not  prevent  the  erection  of  a  bridge;  Jackson  ex  dem.  Cooper  v.  Cory, 

386,   holding  conveyance  of  courthouse   plat  void  because  made  by 
a  when  title  was  in  the  "people"  of  the  couniy. 
Elation  is  deemed  exercise  of  Judicial  power. 
I  Merrill  v.  Sherburne,  1  N.  H.  199,  8  A.  D.  62,  holding  that  when  legis- 
I  adjudicated  on  a  case  which  had  already  happened,  -and  had  been  liti- 
feen  individuals,  their  proceedings  must  be  deemed  an  exercise  of  judicial 

tive  notice  of  statutes. 

I  Keeson  v.  Bray,  46  K.  Y.  S.  R.  914,  19  N.  Y.  Supp.  841,  imputing  con- 

notice  of  all  public  acts. 

[  reference  note  in  20  A.  D.  381,  on  recitals  in  private  statute  as  evidence. 

BO.  422,  liANSnrO  ▼.  GAINS,  2  JOHNS.  SOO. 
mm  giving  effect  to  bill  o^  note. 

I  Woodford  v.  Dorwin,  3  Vt.  82,  21  A.  D.  673;  Cowing  v.  Altman,  71  N. 
'  A.  R.  70,— holding  that  check  or  note  is  considered  as  made  on  day 
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Citod  in  reference  notes  in  83  A.  D.  248,  on  time  notes  take  effect;  46  A«  D.  292, 
on  delivery  essential  to  pass  title  to  note. 

Cited  in  note  in  6  L.RJL  470,  on  necessity  for  delivery  to  validity  of  note. 
—  ImmaterUUIty  of  date. 

Cited  in  IngUsh  v.  Breneman,  6  Ark.  377,  41  A.  D.  96,  holding  that  date  is  not 
necessary  to  validity  of  note. 
Notice  of  disaolntton  of  partnerablp. 

Cited  in  Simonds  v.  Strong,  24  Vt.  642;  Lucas  v.  Bank  of  Darien,  2  Stew. 
(Ala.)  280;  Graves  v.  Merry,  6  Cow.  701,  16  A.  D.  471,— holding  that  notice  in 
newspaper  sufficient  to  all  persons  who  had  no  previous  dealings  with  firm; 
Ketcham  v.  Clark,  6  Johns.  144,  5  A.  D.  197,  holding  partnership  liable,  after  it  had 
expired  by  limitation  on  the  ground  that  there  was  no  evidence  of  any  notice  of 
dissolution;  Citisens'  Nat.  Bank  v.  Weston,  162  N.  Y.  113,  56  N.  E.  494,  to  point 
that  general  notice  of  dissolution  of  partnership  must,  to  be  effectual,  be  season- 
ably in  one  or  more  newspapers  in  immediate  vicinity;  Wood  v.  Erie  R.  Co.  9 
Hun,  648,  holding  that  to  effectually  dissolve  a  partnership  as  to  persons  not 
dealing  with  it,  but  who  may,  from  the  publicity  of  its  firm  name,  have  known 
of  its  existence,  a  public  notice  or  some  equivalent  action  is  requisite;  Prentiss  v. 
Sinclair,  5  Vt  149,  26  A.  D.  288;  Watkinson  v.  Bank  of  Pennsylvania,  4  Wliart. 
482,  34  A.  D.  621, — holding  that  as  to  persons  who  have  had  previous  dealings 
with  a  partnership  an  actual  notice  to  them  of  the  dissolution  must  be  shown; 
Mauldin  v.  Branch  Bank,  2  Ala.  602,  holding  that  notice  of  dissolution  of  partner- 
ship published  in  one  of  the  usual  advertising  gazettes  of  the  place  where  the 
business  was  carried  is  conclusive  evidence  of  notice;  Southwick  v.  McQovem,  28 
Iowa,  533;  Backus  v.  Taylor,  84  Ind.  503, — holding  that  public  notice  of  disso- 
lution necessary;  Shurlds  v.  Tilson,  2  McLean,  458,  Fed.  Cas.  No.  12,827,  as  to 
modes  of  giving  notice  of  dissolution  of  partnership;  Shaffer  v.  Snyder,  7  Serg.  4 
R.  503,  holding  that  evidence  of  witness  that  he  had  notice  of  the  dissolution  of  a 
partnership  at  a  particular  time  cannot  be  given  in  evidence,  in  a  suit  between 
others,  in  which  the  dissolution  of  the  partnership  is  a  material  question. 

Cited  in  notes  in  16  A.  D.  475;  26  A.  D.  290,— on  notice  of  dissolution  of  part- 
nership; 23  L.  ed.  U.  S.  852,  on  what  notice  of  dissolution  of  firm  is  sufficient  to 
avoid  liability;   62  A.  D.  321,  on  inference  of  notice  arising  from  newspaper 
articles  or  publication  not  required  or  authorised  by  law. 
Implied  authority  of  partner  to  bind  firm. 

Cited  in  Exchange  Bank  v.  Monteath,  26  N.  Y.  505,  holding  partnership  liable  to 
bona  fide  purchaser  for  notes  of  firm  fraudulently  issued  by  one  partner ;  Stall  ▼. 
Catskill  Bank,  18  Wend.  466,  as  to  liability  of  partnership  to  bona  fide  holder 
of  commercial  paper  issued  by  one  member  of  firm  in  a  matter  not  relating  to 
business  of  firm,  and  without  knowledge  of  other  partners. 

Cited  in  reference  notes  in  37  A.  D.  186;  43  A.  D.  685,— on  partner*s  power  to 
bind  firm  by  negotiable  instrument. 

Cited  in  note  in  13  A.  D.  117,  on  burden  of  proof  af  to  partner's  power  to  bind 
firm  as  accommodation  sureties  or  indorsers. 
-i-Iiimlted  partnerships. 

Cited  in  Gray  v.  Ward,  18  111.  32,  holding  that  where  partnership  is  limited  to 
a  single  enterprise  the  law  will  not  imply  authority  of  one  partner  to  use  name  of 
firm  out  of  its  usual  business,  so  as  to  bind  firm;  Hess  v.  Werts,  4  Serg.  k  R. 
356,  as  to  liability  of  limited  partnerships  for  acts  of  one  partner. 

Cited  in  reference  note  in  38  A.  D.  189,  on  power  of  partner  in  limited  partner- 
ship. 
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—After  diMolmtkm. 

Cited  in  Morrison  v.  Perry,  11  Hon,  33,  holding  that  after  dissolution  of  partner- 
ship neither  of  the  partners  can  give  notes  nor  accept  bills  so  as  to  bind  other 
partners;  Sutton  v.  DilUye,  3  Barb.  629,  holding  that  after  dissolution  of  partner- 
ship one  of  the  partners  cannot  bind  the  others  by  an  agreement  to  collect  moneys 
in  the  partnership  name  for  a  third  person  having  knowledge  of  dissolution; 
White  T.  Uni<m  Ins.  Co.  1  Nott  k  M'C.  556,  9  A.  D.  726;  Waters  y.  Harris,  28 
Jonet  k  8.  192,  28  Abb.  N.  C.  89,  17  N.  Y.  Supp.  370,— holding  that  upon  dissolu- 
tion of  firm  the  agency  of  each  partner  is  revoked  except  to  the  extent  of  closing 
op  past  transactions;  Gale  v.  Miller,  1  Lans.  451,  holding  that  partner  could  not 
bind  firm  by  cheek  issued  in  firm  name  after  dissolution;  Veale  v.  Hassan,  3 
M'Cord,  L.  278,  holding  that  after  dissolution,  one  partner  cannot  bind  other  by  a 
new  contract,  but  the  pr<Mnise  of  one  partner  will  prevent  the  operation  of  the 
statute  of  limitations;  Rice  v.  Qoodenow,  Tappan  (Ohio)  126,  holding  an  in- 
dorsement in  a  partnership  name,  after  dissolution,  by  one  of  the  partners  but 
under  special  authority  from  the  others,  is  valid. 

Cited  in  reference  notes  in  13  A.  D.  505;  16  A.  D.  475;  36  A.  D.  311;  37  A.  D. 
612, — on  power  of  partner  to  bind  firm  after  dissolution ;  25  A.  D.  363,  on  admis- 
sions by  partner  after  dissolution. 

Distinguished  in  White  v.  Toles,  7  Ala.  569,  holding  payment  to  one  partner  dis- 
charged debt  due  firm. 

Disapproved  in  Mann  v.  Locke,  11  N.  H.  246,  holding  that  admissicms  of  a 
partner,  made  after  a  dissolution  of  the  partnership,  is  competent  evidence  against 
the  firm  as  to  any  contract  made  prior  to  such  dissolution. 
—  Ohargiii^  flrm  for  iBdlTidiial  debt. 

ated  in  Wilson  v.  Williams,  14  Wend.  146,  28  A.  D.  518;  Doty  v.  Bates,  11 
Johns.  544;  Joyce  v.  Williams,  14  Wend.  141;  Chazoumes  v.  Edwards,  3  Pick.  5; 
Dob  V.  Halaey,  16  Johns.  34,  8  A.  D.  293;  Pierce  v.  Pass,  1  Port.  (Ala.)  232; 
Manldin  t.  Branch  Bank,  2  Ala.  502;  Post  v.  Kimberly,  9  Johns.  470;  Van  Voorhis 
V.  Brown,  29  App.  Div.  119,  51  N.  Y.  Supp.  440;  Lanier  v.  McCabe,  2  Fla.  32,  48 
A  D.  173;  Livingston  v.  Roosevelt,  4  Johns.  251,  4  A.  D.  278, — ^holding  that  one 
partner  cannot  pledge  the  partnership  security  for  a  private  debt,  without  con- 
sent or  privity  of  other  partners;  Evemghim  v.  Ensworth,  7  Wend.  326,  holding 
that  debt  due  firm  cannot  be  discharged  by  applying  it  in  payment  of  an  individual 
debt  unless  with  knowledge  and  consent  of  other  partners;  Laverty  v.  Burr,  1 
Wend.  529,  holding  that  promissory  note  indorsed  by  one  member  of  partnership  in 
firm  name  aa  security  for  the  debt  of  a  third  person,  with  knowledge  of  creditor,  is 
■ot  binding  upon  other  partner  unless  he  was  previously  consulted  or  subsequently 
assented  to  transaction;  Knapp  v.  McBride,  7  Ala.  19,  holding  that  if  partnership 
note  be  given  for  individual  debt  of  partner  making  it,  with  knowledge  of  the  party 
to  whom  it  was  given,  these  facts  must  be  shown  in  defense;  Firemen  Ins.  Co.  v. 
Bennett,  5  Conn.  574,  13  A.  D.  109,  holding  that  indorser  who  was  ignorant 
through  gross  negligence  of  the  fact  that  a  note  was  executed  by  one  partner  in 
partnership  name  for  his  individual  purposes  cannot  hold  firm  liable  on  note; 
Cook  V.  Bloodgood,  7  Ala.  683,  holding  that  a  law  partner  who  exceeds  his  author- 
ity by  taking  his  individual  notes  in  discharge  is  liable  to  other  partner  for  any 
injury  he  may  sustain  by  becoming  liable  to  the  client  on  account  of  the  satisfac- 
tion made  in  the  firm  name. 
Liability  for  unauthorised  acts  of  agent. 

Distinguished  in  Farmers'  k  M.  Bank  v.  Butchers'  k  D.  Bank,  16  N.  Y.  125,  69 
A.  D.  678  (affirming  14  N.  Y.  623),  holding  bank  liable  to  bona  fide  holder  of 
certified  check  issued  by  cashier  without  authority. 
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Defenses  aTallable  affainst  holder  of  note. 

Cited  in  Gibson  v.  Conner,  3  Ga.  47,  holding  note  in  hands  of  bona  fide  holder  as 
collateral  security  for  an  existing  debt  is  not  liable  to  the  equities  between  maker 
and  payee;  Rumsey  y.  Leek,  5  Wend.  20,  holding  that  note  void  for  want  of  con- 
sideration cannot  be  recovered  by  assignee  having  full  knowledge  of  the  facte; 
Smith  V.  Wyckoff,  3  Sandf.  Ch.  77,  holding  that  one  taking  note  with  knowledge 
of  failure  of  consideration  in  same  cannot  recover. 
—  Bona  fide  assignee  after  maturity. 

Cited  in  Perry  v.  Mays,  2  Bail  L.  364;  Hartnett  v.  Adler,  15  Daly,  69,— holding 
that  assignee  for  value  of  a  note  after  maturity  stands  in  position  of  assignee  of 
chose  in  action  and  not  of  an  indorsee  of  conunerdal  paper;  Oomstock  v.  Hoag,  5 
Wend.  600,  holding  that  holder  of  note  payable  to  bearer  in  possession  of  payee 
after  due  cannot  maintain  an  action  upon  it  against  the  maker,  if  the  payee  be 
mere  agent,  and  the  persons  having  beneficial  interest  in  note  forbid  its  payment  to 
him;  Gleason  v.  Moen,  2  Duer,  639;  Havens  v.  Huntington,  1  Cow.  387, — ^holding 
that  one  taking  notes  after  they  bec<»ne  due  take  them  subject  to  every  defense 
which  existed  between  the  original  parties  at  the  time  of  the  transfer  to  him; 
Woodfolk  V.  Blount,  3  Hayw.  (Tenn.)  147,  9  A.  D.  736,  as  to  the  defenses  which  can 
be  interposed  against  holder  of  bill  indorsed  without  recourse  after  it  is  due  or 
payment  refused. 

Cited  in  reference  notes  in  16  A.  S.  R.  666,  on  purchase  of  note  after  maturity; 
16  A.  D.  415,  on  defenses  to  overdue  note;  39  A.  D.  710,  as  to  what  defenses  in- 
dorsee of  overdue  note  is  subject. 

Cited  in  notes  in  46  L.R.A.  776,  on  defense  that  transfer  of  negotiable  paper 
after  maturity  was  unauthorized;  46  L.R.A.  758,  on  rights  acquired  by  trans- 
fer of  negotiable  paper  after  maturity. 
Delivery  In  escrow. 

Cited  in  Huntington  v.  Smith,  4  Conn.  235,  holding  certain  notes  to  have  been 
delivered  in  escrow. 

S  AM.  DBO.  427,  BMANS  T.  TURNBUIili,  2  JOHNS.  818. 
Ownership  In  lands  sabject  to  easement. 

Cited  in  MDonald  v.  Lindall,  3  Rawle,  492,  holding  that  if  land  is  given  as  a 
way  the  fee  remains  in  grantor  and  if  it  ever  becomes  unnecessary  as  a  way  the 
grantor  may  close  it. 
Rights  of  co-owners  of  easement. 

Cited  in  Mershon  v.  Wanamaker,  29  Pa.  Co.  Ct.  177,  12  Pa.  DUt  R.  585  (af- 
firmed in  208  Pa.  292,  57  Atl.  569),  on  rights  of  one  common  grantee  of  easement 
asserting  superior  burden  to  another. 
Construction  of  grants. 

Cited  in  United  States  v.  Arredondo,  6  Pet.  691,  8  L.  ed.  547,  holding  that  grant 
is  to  be  construed  according  to  intention  of  the  parties. 

Cited  in  reference  note  in  21  A.  S.  R.  656,  on  construction  of  grant  of  easemmt. 
Possession  Indicative  of  title. 

Cited  in  McFarlane  v.  Kerr,  10  Bosw.  249,  holding  that  cutting  sedge  on  land 
below  high-water  mark  not  such  an  occupation  of  land  as  to  amount  to  adverse 
possession. 

—  Estoppel  by  acquiescence. 

Distinguished  in  Miller  v.  Piatt,  5  Duer,  272,  holding  that  owner  of  land  by 
merely  suffering  the  erection  of  a  wall  of  a  new  building  on  his  land  was  not 
estopped  from  setting  up  his  title. 
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and  riiMirian  rights. 

D  United  States  v.  New  Bedford  Bridge,  1  Woodb.  k  M.  401,  Fed.  Cas. 
7,  holding  high  water  the  line  between  public  and  private  rights;  Schulte 
n,  120  111.  App.  10,  holding  that  owner  of  land  bounded  by  margin  of 
nrhether  nevigable  or  non- navigable,  takes  to  the  middle  thread  of  the 
McManus  ▼.  Cannichael,  3  Iowa,  1,  holding  that  while  the  Mississippi  is 
i  in  fact  the  owner  of  an  island  may  have  some  private  rights  in  the 
bed  of  the  river;  Mulry  v.  Norton,  100  N.  Y.  424,  53  A.  R.  206,  3  N.  E. 
rming  29  Hun,  660),  holding  that  gradual  and  imperceptible  accretions 
f  riparian  owner,  but  sudden  and  considerable  accretions  belong  to  the 
;  Gould  V.  Hudson  River  R.  Co.  6  N.  Y.  522  (dissenting  opinion),  as  to 

riparian  owners  between  high  and  low-water  mark, 
n  notes  in  64  A.  D.  584,  on  alluvion ;  45  L JI.A.  242,  on  conflicting  rignts 

and  public  as  to  land  between  high  and  low -water  mark;  100  A.  D. 
>  what  passes  under  grant  of  ingress  and  egress  and  of  fishing  and  fowl- 
to  seaweed  and  like. 

n  Church  v.  Meeker,  34  Conn.  421 ;  Carr  y.  Carpenter,  22  R.  I.  628,  63 
13,  48  Atl.  805;  Kenyon  v.  Nichols,  1  R.  I.  106;  Nudd  v.  Hobbs,  17  N.  H. 
it  Hampton  ▼.  Kirk,  6  Hun,  257;  Parsons  t.  Miller,  15  Wend.  561; 
T,  Rhodes,  7  Met.  322, — ^holding  that  seaweed  which  is  thrown  up  along 

belongs  to  owner  of  beach;  Hill  v.  Lord,  48  Me.  83,  holding  that  rig^t  to 
reed  may  be  conveyed  by  the  owner  of  an  estate  without  conveying  the 
;  may  be  acquired  by  prescription ;  Clement  v.  Bums,  43  N.  H.  609,  hold- 
riparian  owner  upon  navigable  waters  may  maintain  trespass  for  re- 
manure  and  sand  between  high  and  low-water  mark ;  Anthony  v.  Oifford, 
549,  holding  that  seaweed  afloat  between  high  and  low- water  marks  be- 
[Hiblic. 

a  reference  note  in  16  A.  R.  53,  on  right  to  seaweed  deposited  between 
low-water  mark. 

D  note  in  23  E.  R.  C.  853,  on  right  of  finder  to  goods  floating  at  sea. 
iiished  in  Mather  ▼.  Chapman,  40  Conn.  382,  16  A.  R.  46,  holding  that 
iast  and  left  on  shore,  between  high  and  low-water  mark,  belongs  to  the 
hapman  v.  Kimball,  9  Conn.  38,  21  A.  D.  707,  holding  that  right  to  sea- 
ring below  low-water  mark  is  in  the  public, 
to  Ice. 

n  Brookville  k  M.  Hydraulic  Co.  t.  Butler,  91  Ind.  134,  46  A.  R.  580, 
bat  owner  of  easement  to  overflow  another's  land  not  entitled  to  the  ice, 
ng  to  owner  of  fee;  Washington  Ice  Co.  ▼.  Shortall,  101  111.  46,  40  A.  R. 
«  V.  Pottmeyer,  33  Ind.  402,  6  A.  R.  224,— holding  that  ioe  attached  to 
gs  to  owner  of  bed  of  stream. 

|i  note  in  38  A.  R.  257,  on  right  to  take  ioe  from  streams. 
r  an  award. 

n  Merrick's  Estate,  6  Watts  k  S.  9,  holding  that  an  award  of  arbitrators 
'  the  parties  is  conclusive  of  the  controversy;  Crabtree  v.  Green,  8  Ga. 
^  that  although  an  award  may  not  have  the  operation  of  conveying  land 
x>p  the  parties  to  it  from  setting  up  title  contrary  to  its  terms. 

JBO.  4S1,  SCOTT  T.  lilBBT,  2  JOHNS.  Z9%. 
at  destination  as  necessary  to  earn  freight. 

a  The  Joseph  Farwell,  31  Fed.  844,  holding  delivery  of  cargo  at  destl- 
idition  precedent  to  right  to  freight. 
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Cited  in  referenoe  notes  in  30  A.  D.  718,  as  to  when  freight  is  due;  46  A.  S.  R 
584,  as  to  when  freight  for  shipping  goods  is  earned. 
*Pro  rmtM  freight  on  Toyage  brcAen  up. 

Cited  in  Rossiter  v.  Chester,  1  Dougi.  (Mich.)  164;  Welch  t.  Hicks,  6  Cow. 
604,  16  A.  D.  443, — ^holding  that  freight  pro  rata  itineri9  is  due,  where  a  ship  in 
consequence  of  the  perils  of  the  sea,  without  any  fault  of  the  master,  goes  into 
port  short  of  her  destination,  and  is  unable  to  continue  voyage  and  the  goods  are 
received  by  owner  at  such  intermediate  point;  Harris  v.  Rand,  4  N.  H.  260,  17  A. 
D.  421,  holding  that  acceptance  by  owner  at  intermediate  point  raises  an  implied 
prmnise  to  pay  a  pro  rata  freight;  Esoopiniche  v.  Stewart,  2  Conn.  301,  holding 
that  reception  of  cargo  by  stranger  at  intermediate  port,  sale  by  him  and  remit- 
tance of  proceeds  to  shipper,  is  not  equivalent  to  acceptance  by  shipper,  so  as  to 
render  him  liable  for  freight  pro  rata. 

Cited  in  note  in  60  A.  D.  164,  on  freight  pro  rata  itintrU, 
Righu  in  voyages  to  interdlcCed  port. 

Cited  in  The  Saratoga,  2  Gall.  164,  Fed.  Cas.  No.  12,356,  holding  that  if,  pend- 
ing voyage,  there  be  an  interdiction  of  commerce  with  port  of  destination,  and 
in  consequence  the  voyage  is  broken  up,  no  wages  are  due;  King  v.  Delaware  Ins. 
Co.  2  Wash.  C.  C.  300,  Fed.  Cas.  No.  7,788,  holding  that  in  order  that  the  in- 
sured may  claim  loss  under  policy  by  reason  of  voyage  being  broken  up  on  account 
of  blockade,  there  must  be  an  actual  blockade. 

Distinguished  in  Palmer  v.  Lorillard,  16  Johns.  348  (reversing  15  Johns.  14), 
holding  contract  of  affreightment  not  dissolved  by  a  hostile  blockade,  but  per- 
formance is  merely  suspended,  and  the  shipowner  may  retain  the  goods  until  he 
can  prosecute  the  voyage  with  safety,  or  the  freighter  demand  them  on  tendering 
full  freight. 
Breaking  up  of  voyage  as  affecting  liability  for  charter  money. 

Cited  in  Penoyer  v.  Hallett,  15  Johns.  332,  8  A.  D.  230;  Towle  v.  Kettell,  5 
Cush.  18;  The  Harriman  (The  Harriman  v.  Emerick)  0  Wall.  161,  10  L.  ed.  620, 
2  Legal  Gax.  276  (affirming  5  Sawy.  611,  Fed.  Cas.  No.  6,104) ;  Donahoe  v.  Kettell, 
1  Cliff.  136,  Fed.  Cas.  No.  3,080, — holding  that  if  entire  voyage  or  whole  service 
is  stipulated  for  in  charter  party,  the  shipowner  cannot  recover  on  contract  unless 
whole  voyage  or  entire  service  is  performed ;  The  Spartan,  26  Fed.  44,  on  effect  of 
the  blockade  of  the  port  of  destination  on  the  obligations  of  charter  party; 
Coffin  V.  Storer,  5  Mass.  252,  4  A.  D.  54,  holding  that  where  ship  is  wrecked  and 
the  cargo  afterwards  transported  to  agreed  port  of  delivery,  the  hirer  of  vessel 
shall  pay  the  hire  as  if  the  voyage  had  been  performed. 

S  AM.  DEC.  4SS,  BIRD  t.  OARITAT,  2  JOHNS.  S4S. 
Parties  to  action  to  enforce  debts  due  bankrupt. 

Cited  in  Ontario  Bank  v.  Mumford,  2  Barb.  Ch.  606,  holding  that  where  one 
has  been  decreed  a  bankrupt  or  makes  an  assignment  under  an  insolvency  act,  ths 
action  for  the  recovery  of  a  debt  is  brought  in  the  name  of  the  assignee; 
Sims  V.  Ross,  8  Smedes  k  M.  557,  holding  that  the  assignees  of  a  bankrupt 
may  be  joined  in  a  suit  on  a  note  owned  by  a  partnership,  where  such  bankrupt 
was  one  of  the  partners. 
Right  of  nonresident  to  sue. 

Cited  in  Taylor  v.  Carpenter,  2  Woodb.  k  M.  1,  Fed.  Cas.  No.  13,785,  holding 
alien  suing  in  this  country  entitled  to  no  greater  nor  less  rights  than  citiaens. 
*  Foreign  assignee. 

Cited  in  Re  Waite,  00  N.  Y.  433,  2  N.  E.  440;  Hohnes  v.  Remsen,  4  Johns.  Ol 
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460, — holding  that  it  is  general  practice  among  nations  to  admit  and  give 
effect  to  the  title  of  foreign  aMignees;  Fiak  t.  Brackett,  32  Vt  798,  78  A.  D. 
612;,  holding  that  whether  an  assignee  under  the  insolyent  laws  of  another  state 
maj  sue  in  his  own  name  is  to  he  determined  by  the  law  of  the  place  where  suit 
is  brought;  Abraham  y.  Plestoro,  3  Wend.  538,  20  A.  D.  738,  holding  assign- 
ment under  foreign  bankruptcy  law  admissible  to  prove  assignee's  title;  Hoyt 
T.  Thompscm,  5  N.  Y.  320,  sustaining  the  right  of  an  assignee  of  a  receiver  of  an 
insolvent  foreign  corporation  to  maintain  actions  for  the  recovery  of  choses  in  ac- 
tion; Hooper  t.  Tuckerman,  3  Sandf.  311,  sustaining  the  right  of  an  assignee 
under  the  insolvency  laws  of  another  state  to  enforce  rights  in  courts  of  this 
state;  Topham  v.  Chapman,  1  Mill,  Const.  283,  12  A.  D.  627,  sustaining  the 
right  of  an  assignee  to  sue  in  the  name  of  the  bankrupt  in  a  foreign  court; 
Raymond  v.  Johnscm,  11  Johns.  488,  holding  that  a  foreign  assignee  will  not 
be  allowed  to  prosecute  in  his  own  name;  Brush  v.  Curtis,  4  Conn.  312,  same  as 
to  negotiable  instrument  held  by  an  assignment  under  the  insolvent  laws  of  an- 
other state;  Willink  v.  Renwick,  23  Wend.  63,  holding  that  a  proceeding  to  en- 
force the  obligation  of  a  foreign  bankrupt  must  be  in  the  name  of  the  bankrupt ; 
Beeler  v.  Pittsburgh  Farmers'  k  M.  Tump.  Road  Co.  14  Pa.  162,  to  the  same 
point. 

Cited  im  reference  note  in  73  A.  D.  676,  on  right  of  foreign  assignee  to  sue. 
Law  governing  question  of  parties  to  action. 

Cited  in  Foss  v.  Nutting,  14  Gray,  484,  holding  that  the  lem  fori  must  govern 
in  an  action  upon  a  contract. 
Effect  of  foreign  laws. 

Cited  in  Holmes  v.  Remsen,  20  Johns.  229,  11  A.  D.  269,  on  extraterritorial 
effect  of  laws. 
*  Of  foreign  insolrency  laws. 

Cited  in  Johnson  v.  Hunt,  23  Wend.  87,  holding  that  an  assignment  in  invitum 
under  the  law  of  one  state  has  no  operation  in  another;  Perry  Mfg.  Co.  v.  Brown, 
2  Woodb.  ft  M.  449,  Fed.  Cas.  No.  11,015,  holding  that  comity  alone  gives  force 
to  a  foreign  bankrupt  assignment;  Abraham  v.  Plestoro,  3  Wend.  538,  20  A.  D. 
738  (dissenting  opinion),  on  the  effect  of  a  foreign  statutory  assignment  on 
property  situated  here. 

Cited  in  reference  notes  in  17  A.  D.  769,  on  assignment  under  foreign  bank- 
rupt law;   12  A.  D.  632,  on  effect  of  assignment  under  foreign  bankrupt  law. 

Cited  in  note  in  23  L.R.A.  44,  on  transfer  of  personal  property  out  of  state  by 
bankruptcy  transfers. 
AnaM>nnt  requisite  to  tender  before  suit  begun. 

Cited  in  Stud  well  v.  Cooke,  38  Conn.  549,  holding  that  before  service  on  the 
defendant  he  nuiy  tender  to  plaintiff  the  amount  of  the  debt  alone  without 
costs. 

What  considered  eonunencement  of  suit. 

Cited  in  Fowler  v.  Sharp,  15  Johns.  323;  Society  for  Propagating  the  Gospel 
V.  Whitcomb,  2  N.  H.  227;  Updike  v.  Ten  Broeck,  32  N.  J.  L.  105;  Bronson  v. 
Earl,  17  Johns.  63;  Koon  v.  Oreenman,  7  Wend.  121;  Cross  v.  Barber,  16  R.  I. 
266,  15  Atl.  69;  McLarren  v.  Thurman,  8  Ark.  313;  Cheetham  v.  Lewis,  3  Johns. 
42, — holding  that  the  suing  out  of  the  writ  is  the  commencement  of  a  suit; 
Hogan  T.  Cuyler,  8  Cow.  203;  Carruth  v.  Church,  6  Barb.  504;  Osbom  v.  Mon- 
eure,  3  Wend.  170, — ^holding  the  issuing  of  a  capias  to  be  the  commencement 
of  a  suit;  Retan  v.  Drew,  19  Wend.  304,  holding  the  filing  of  a  declaration  and 
entry  of  rule  to  plead  to  be  the  commencement  of  suit;  Jackson  v.  Brooks,  14 
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Wend.  649,  holding  that  a  delivery  of  a  capuu  to  a  sheriff  is  a  oommeneement 
of  a  suit 

Cited  in  note  in  15  A.  D.  345,  on  issuance  of  writ  as  commencement  of  action. 

Distinguished  in  Parker  v.  Oolcord,  2  N.  H.  36;  Hull  v.  Peters,  7  Barb.  331, — 
holding  that  suit  is  not  commenced  until  a  declaration  is  filed  and  served. 
Kzlatence  of  cause  of  notion  at  time  of  suit. 

Cited  in  Society  for  Prc^iagating  the  Gospel  v.  Whitcomb,  2  N.  H.  227,  holdin^^ 
tiiat  a  cause  of  action  must  be  proved  to  have  existed  before  the  commencement 
of  the  action. 
Plea  of  general  iaaue. 

Distinguished  in  Texier  v.  Gouin,  5  Duer,  389,  holding  that  code  has  abolished 
the  general  issue. 
Accord  and  satlaf action  as  l»ar  to  snit. 

Cited  in  Anderson  v.  Highland  Tump.  16  Johns.  86,  holding  that  an  accord 
executed  by  delivering  a  collateral  thing  which  is  agreed  to  be  accepted  as  satis- 
faction is  a  bar  to  the  pre-existing  demand. 
Objections  to  pleading  or  snbstance. 

Cited  in  Houghton  v.  Page,  2  N.  H.  42,  9  A.  D.  30,  holding  that  the  objection 
that  a  note  made  in  a  foreign  state  is  usurious  by  the  laws  of  that  state  ia 
not  an  objection  as  to  form  of  pleading  but  as  to  nature  and  effect  of  con- 
tract. 
Time  for  amendments. 

Cited  in  Currie  v.  Henry,  3  Johns.  140,  as  having  held  it  too  late  r^ter  the 
term  in  which  judgment  was  given  to  ask  leave  to  withdraw  a  demurrer  or  to 
amend. 

S  AM.  DEC.  4S7,  CHERIOT  T.  BARKER,  2  JOHNS.  S4g. 
Interest  covered  by  insurance  on  ''freight**  vessel. 

Cited  in  Huth  v.  New  York  Mut.  Ins.  Co.  8  Bosw.  638,  holding  that  "freight" 
unexplained  covered  only  that  which  the  vessel  would  earn  for  her  owners;  Riley 
V.  Delafield,  7  Johns.  622,  holding  that  an  interest  in  profits  of  a  voyage  which 
was  not  technically  freight  could  not  recover  under  insurance  generally  of 
freight;  Kleine  v.  Catara,  2  Gall.  61,  Fed.  Cas.  No.  7,869,  holding  that  where 
by  terms  of  charter  party,  the  ship  is  to  be  navigated  at  the  expense  of  the  own- 
er, and  where  whole  tonnage  of  the  ship  is  not  let  for  hire  the  charterer  is  not 
the  owner  of  the  ship  for  the  voyage  so  as  to  make  the  freight  earned  as  of  his 
account;  Reina  v.  Cross,  6  Cal.  29,  on  what  is  to  be  considered  within  the  term 
"freight  as  used  to  designate  earnings  of  vessels ;  Huth  v.  New  York  Mut.  Tns.  Co. 
8  Bosw.  638  (dissenting  opinion),  on  interest  insurable  as  "freight" 

Distinguished  in  Clark  v.  Ocean  Ins.  Co.  16  Pick.  289,  holding  that  charterer 
who  has  as  perfect  a  right  to  the  enjoyment  of  a  ship  for  a  voyage  as  if  he  is  the 
absolute  owner  may  insure  his  interest  in  the  earnings  of  the  vessel  as  freight. 
Effect  of  misstatement  of  material  fact  in  application. 

Cited  in  Rowley  v.  Empire  Ins.  Co.  36  N.  Y.  650,  4  Abb.  App.  Dec.  131,  holding 
that  the  agent  <^  an  insurance  company  in  filling  up  a  blank  application  for  in- 
surance acts  as  agent  of  the  company  and  a  misstatement  therein  not  induced 
by  instructions  of  applicant  does  not  avoid  policy. 
Ooncluslveiae&s  of  contract  of  insurance. 

Cited  in  Gleudale  Woolen  Mfg.  Co.  v.  Protection  Ins.  Co.  21  Conn.  19,  54  A. 
D.  309 ;  Jennings  v.  Chenango  County  Mut.  Ins.  Co.  2  Denio,  75,— holding  that  no 
extrinsic  evidence  can  be  admitted  to  contradict,  control,  or  extend  a  policy  on  its 
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iaoe  clear  and  explicit;  Huth  v.  New  York  Mut.  Ins.  Co.  8  Boaw.  538,  holding 
any  prevtons  intention  of  parties  is  inadmissible  in  construction  ol  a  policy; 
Mellen  ¥.  National  Ins.  Co.  1  Hall,  500,  holding  parol  proof  of  intention  to  insure 
pn^ts  on  a  charter  party  under  the  general  term  of  freight  is  inadmissible. 

Cited  in  reference  notes  in  86  A.  D.  371,  on  parol  evidence  to  control  or 
modify  contract  of  insurance;  48  A.  D.  469,  on  controlling  effect  of  intent  of  par- 
ties to  contract  of  insurance;  43  A.  D.  431,  on  proof  of  mistake  in  insurance  policy 
clear  on  face;  39  A.  D.  549,  on  controlling  effect  of  policy  when  terms  are  ex- 
plicit 

Cited  in  note  in  16  L.R.A.(N.S.)  1182,  on  intention  of  parties  as  affecting  parol- 
evidenoe  rule  as  to  varying  or  contradicting  written  contracts  as  applied  to  in- 
surance policies. 
Warranties  Ivy  insured. 

Cited  in  Kennedy  v.  St  Lawrence  County  Mut  Ins.  Co.  10  Barb.  285,  holding 
that  the  rule,  that  warranty  does  not  extend  to  defects  which  are  known  to  the 
purchaser,  does  not  apply  to  warranties  contained  in  contracts  of  insurance. 
Waiver  of  conditions  in  policy. 

Cited  in  note  in  26  A.  R.  371,  on  insurer's  waiver  of  conditions  in  policy  by 
reason  of  agent's  knowledge  of  facts. 

a  AM.  DKC.  4 St,  CORTEIiYOU  T.  VAN  BRUNDT,  2  JOHNS.  357. 
Rlglit  to  fish. 

Cited  in  Gould  v.  Hudson  River  R.  Co.  6  N.  Y.  522,  holding  that  the  right  to 
fish  is  r^[arded  as  an  easement;  Halsey  v.  McCormick,  13  N.  Y.  296,  holding 
that  all  citizens  have  a  right  to  the  sea  for  the  purpose  of  fishing. 
Riparian  riglits  in  navigable  waters. 

Cited  in  Nelaon  v.  Comwell,  3  Gratt.  724,  holding  that  the  right  of  a  riparian 
owner  on  tide  waters  does  not  extend  beyond  ordinary  high- water  mark;  Hagan 
▼.  Campbell,  8  Port  (Ala.)  9,  33  A.  D.  267,  holding  that  at  common  law  a  ripa- 
rian tidal  owner  takes  only  to  high  water;  Sloan  v.  Biemiller  34  Ohio  St  492, 
holding  that  a  grant  of  land  giving  Lake  Erie  and  Sandusky  bay  as  a  boundary 
extends  to  the  line,  at  which  the  water  usually  stands,  when  free  from  dis- 
turbing causes;  Seaman  v.  Smith,  24  111.  521,  holding  same  of  conveyance  calling 
for  Lake  Michigan. 

Cited  in  notes  in  5  L.RJL  61,  on  riparian  rights  of  owners  bounding  on  navig- 
able stream;  23  £.  R.  O.  161,  on  right  of  riparian  owner  to  access  to  water. 
Riglits  in  bank  of  navigable  waters. 

Cited  in  Gough  v.  Bell,  21  N.  J.  L.  156,  holding  that  the  soil  between  ordinary 
high  and  low-water  mark  belongs  to  the  state. 

Cited  in  notes  in  4  L.Rji.(N.S.)  880,  on  right  of  way  on  shore  by  custom  or 
preseription;  5  L.RJ^.  685,  on  seashore  under  common  law. 
PrescriptiTe  estates  in  land. 

Cited  in  Donnell  v.  Clark,  19  Me.  174,  holding  that  prescription  applies  only  to 
incorporeal  hereditaments;  Ferris  v.  Brown,  3  Barb.  105,  holding  that  no  pre- 
scription can  give  a  title  to  lands;  Post  v.  Pearsall,  22  Wend.  425,  denying  all 
prescriptive  rights  to  interest  in  or  profits  of  another's  land;  State  v.  Wilson, 
^  Me.  9,  holding  that  prescription  will  give  no  right  to  the  exclusive  occupi^tion 
of  another's  land;  Post  v.  Pearsall,  22  Wend.  425,  denying  the  right  of  a  party 
to  establish  the  right  to  deposit  manure  on  premises  by  user  and  custom; 
8mip8on  T.  Coe,  4  N.  H.  301,  to  the  point  that  a  right  may  be  claimed  and  sus- 
tained in  this  state  by  prescription. 

Cited  in  reference  note  in  30  A.  D.  278,  on  presumption  of  grant  of  right  of  way. 
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Cited  in  note  in  11  A.  D.  663,  on  acquisition  of  eas^nent  by  operation  of 
statute  of  limitations. 
—  Prescription  by  public 

Cited  in  Copp  v.  Neal,  7  N.  H.  275,  holding  that  the  public  can  acquire  only  an 
easement  in  soil  by  prescription;  Boston  y.  Richardson,  105  Mass.  351,  holding 
that  the  use  of  lands  for  a  public  landing  place  will  at  most  show  a  mere  easement; 
Thomas  v.  Ford,  63  Md.  346,  52  A.  R.  513,  denying  common-law  right  to  public 
landing  place  by  prescription;  Pearsall  v.  Poet,  20  Wend.  Ill,  holding  that  user 
of  the  soil  <^  an  individual  as  a  place  of  deposit  cannot  be  urged  by  the  public 
to  found  a  claim  by  prescription;  Munson  y.  Hungerford,  6  Barb.  265,  holding 
that  a  party  cannot  claim  the  right  to  float  logs  in  a  stream  during  spring 
freshets,  by  custom;  Curtis  v.  Keesler,  14  Barb.  511,  holding  that  the  public 
cannot  acquire  an  easement  by  prescription;  Craig  v.  Rochester  City  &  B.  R.  Co. 
39  Barb.  494,  holding  that  the  right  to  use  land  for  the  purpose  of  a  railroad 
cannot  be  acquired  by  prescription. 
Evldenoe  of  custom  or  usage. 

Cited  in  reference  note  in  54  A.  D.  321,  on  admissibility  of  evidence  of  usage 
to  explain  or  control  express  contract. 

Cited  in  notes  in  11  A.  8.  R.  632,  on  proof  of  custom  or  usage  to  contravene 
rule  of  law  or  to  alter  or  contradict  terms  of  unambiguous  contract;  49  A.  8.  R. 
691,  on  admissibility  of  usage  to  explain  unambiguous  deed. 
Ownership  of  fee  of  soil  In  highway. 

Cited  in  Post  v.  Pearsall,  22  Wend.  425,  holding  fee  of  dedicated  highway  in 
dedicator;  Kelsey  v.  King,  33  How.  Pr.  39,  holding  that  by  dedication  public 
acquire  no  rights  except  those  of  passage  and  repassage  and  such  as  are  incidents 
thereto;  Northern  Tump.  Road  Co.  v.  Smith,  15  Barb.  355;  Bloomfield  ft  R. 
Natural  Gaslight  Co.  v.  Calldns,  62  N.  Y.  386;  Higgins  v.  Reynolds,  31  N.  Y. 
151;  SUrr  v.  Camden  &  R.  R.  Co.  24  N.  J.  L.  592;  Savannah  v.  Steam  Boat 
Co.  R.  M.  Charlt.  (Ga.)  342;  Rogers  t.  Bradshaw,  20  Johns.  735,— holding  that 
under  the  common  law  the  right  of  soil  in  a  public  highway  belongs  to  the 
abutting  owner  subject  to  the  right  of  passage;  Chatham  v.  Brainerd,  11  Conn. 
60;  Mott  V.  New  York,  2  Hilt.  358;  Adams  v.  Saratoga  &  W.  R.  Co.  11  Barb. 
414, — holding  that  the  legal  presumption  is  that  the  fee  is  in  the  abutting 
owner;  Mitchell  v.  Einstein,  42  Misc.  358,  86  N.  Y.  Supp.  759,  holding  that  an 
easement  only  is  acquired  where  land  is  taken  for  highway  or  road  purposes; 
Bissell  y.  New  York  C.  R.  Co.  23  N.  Y.  61;  Adams  v.  Rivers,  11  Barb.  890,— 
holding  that  lots  bounded  by  public  streets  extend  to  the  center  of  the  street; 
Dubuque  v.  Maloney,  9  Iowa,  450,  74  A.  D.  358,  holding  under  act  laying  of 
streets  in  Dubuque,  that  the  legal  title  to  soil  subject  to  public  easement  is  In 
the  owners  of  the  lots  on  each  side  of  the  street;  Moore  v.  Johnston,  87  Ala.  220, 
6  So.  50,  holding  that  the  existence  of  a  public  easement  over  land  does  not 
effect  the  technical  seisin  of  the  land;  Kellogg  v.  Malin,  50  Mo.  496,  II  A.  R. 
426,  holding  that  it  is  no  breach  of  the  covenant  of  seisin;  Stiles  t.  Curtis, 
4  Day,  328,  on  the  ownership  of  the  fee  in  a  public  highway. 

Cited  in  reference  notes  in  74  A.  D.  366,  on  highway  as  easement;  4  A.  D. 
161,  <m  rights  in  highways;  8  A.  D.  126,  on  rights  of  public  in  highway;  44 
A.  D.  139,  on  adjoining  owner's  fee  in  highway;  69  A.  D.  546,  on  right  of 
omier  of  fee  in  highway  to  maintain  trespass. 

Cited  in  notes  in  101  A.  8.  R.  Ill,  on  abutting  owner's  right  to  soil  and 
minerals  in  highway;  23  A.  D.  209,  on  power  of  public  to  acquire  easement 
only  to  land  granted  for  highway;  56  A.  R.  251,  on  laying  gas  pipes  in  highway 
as  additional  servitude. 


Digitized  by 


Google 


385  NOTES  ON  AMERICAN  DECISIONS.  [439-442 

DJatingulshed  in  Griffin  t.  Martin,  7  Barb.  297,  holding  under  statute  undeii 
which  a  dedication  waa  made  tiiat  a  greater  interest  passed  to  the  public  than  a 
mtfe  easement. 

—  Posaessory  rl^lits. 

Cited  in  Cowenhoren  t.  Brooklyn,  38  Barb.  9;  Gidney  t.  Earl,  12  Wend.  98,^ 
holding  that  the  person  in  possession  of  a  farm  or  lot  through  which  a  highway 
passes  is  in  contemplation  of  law  in  possession  of  the  highway  subject  to  the 
public  easCTient;  Brown  t.  Galley,  Hill  k  D.  Supp.  308;  Blashfield  t.  Empire 
State  Tel.  k  Tel.  Co.  18  N.  Y.  Supp.  250;  Cooper  v.  Snuth,  9  Serg.  k  R.  26,  11 
A.  D.  658;  Hollenbeck  t.  Rowley,  8  Allen,  473;  Jackson  ex  dem.  Yates  y.  Hatha- 
way, 15  Johns.  447,  8  A.  D.  263, — ^holding  that  the  person  in  whom  the  fee  of 
the  road  is  may  maintain  trespass  or  ejectment  or  waste  for  any  infringement  of 
tiie  rights  of  the  owner  of  the  fee;  Mortimer  t.  Manhattan  R.  Co.  25  Jones  k  S. 
509,  8  N.  Y.  Supp.  536;  Hymes  y.  Esty,  36  Hun,  147;  Re  Seventeenth  Street,  1 
Wend.  262, — ^holding  that  trespass  will  lie  by  the  owner  of  the  adjoining  ground 
for  the  exclusiye  appropriation  of  the  soil  of  a  highway;  Miner  y.  New  York, 
5  Jones  k  S.  171,  holding  any  use  of  a  highway  except  f<»'  a  street  or  road 
is  a  trespass  on  owner's  fee. 

—  Rl^t  to  profits  and  incidents  of  fee  ownership. 

Cited  in  Boiling  y.  Petersburg,  3  Rand,  563,  holding  that  the  freehold  and  the 
profits  of  a  public  highway  belong  to  the  owner  of  the  adjoining  land;  Caulkins 
T.  Mathews,  5  Kan.  191,  holding  that  the  public  haye  not  the  right  of  pasturage 
on  the  road;  Hagan  y.  Campbell,  8  Port.  (Ala.)  9,  33  A.  D.  267,  holding  the  fact 
of  a  highway  on  the  bank  of  a  nayigable  riyer  does  not  exclude  proprietor  from 
riparian  rights. 

Public  landings  as  highways. 

Cited  in  Pearsall  y.  Post,  20  Wend.  Ill,  as  a  case  showing  the  recording  of  a 
public  landing  place  in  an  old  road  book. 
Breach  at  coyenant. 

Cited  in  note  in  125  A.  8.  R.  454,  on  existence  of  easement  as  breach  of  coyenant 
of  seisin. 

t  AM.  DEO.  441,  WHIPPOB  T.  FOOT,  9  JOHNS.  418. 
Nature  of  property.  In  growing  crops. 

Cited  in  Stall  y.  Wilbur,  77  N.  T.  158,  holding  that  growing  crops  are  not  a 
part  of  the  real  estate  <m  which  they  are  growing;  Harris  y.  Frink,  49  N.  Y.  24, 
10  A.  R.  318,  holding  that  they  belong  to  the  sower;  Bank  of  Lansingburgh  y. 
Crary,  1  Barb.  542,  holding  that  which  is  the  annual  produce  of  labor  and  of 
the  cultiyation  of  the  earth  is  considered  as  chattels;  Adams  y.  Smith,  Breese 
(IIL)  221,  on  same  point;  Kittredge  y.  Woods,  3  N.  H.  503,  14  A.  D.  393; 
Mumford  y.  Whitney,  15  Wend.  380,  30  A.  D.  60, — same  as  to  growing  wheat  or 
com;  Harris  y.  Frink,  49  N.  Y.  24,  10  A.  R.  318,  holding  that  one  who  enters 
the  land  of  another  and  puts  in  crops,  under  a  parol  license  to  do  so,  is  entitled 
to  the  crops;  Phillips  y.  Keysaw,  7  Okla.  674,  56  Pac.  695,  holding  that  until 
the  possession  of  an  adyerse  holder  is  terminated  by  ouster  the  party  so  adyersely 
holding  is  entitled  to  the  crop  haryested  before  ouster;  Simanek  y.  Nemetz,  120 
Wis.  42,  97  N.  W.  508,  holding  that  a  grantor  under  a  warranty  deed  is  not  es- 
topped by  the  ooyenants  of  his  deed  from  acquiring  the  title  to  the  emblements  of 
the  land  and  holding  them  against  the  grantee;  Caldwell  y.  Custard,  7  Kan.  303, 
holding  that  testimony  showing  who  is  the  owner  of  the  land  is  not  evidence  as 
to  who  owns  the  annual  crop  growing  on  it;  Buck  y.  Pickwell,  27  Vt.  157;  Owens 
Am.  Dec.  Vol.  I.— 25. 

Digitized  by  VjOOQIC 


3  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS. 

V.  Lewis,  46  Ind.  488,  15  A.  R.  296;  Green  t.  Armstrong,  1  Denio,  I 
on  the  distinction  between  the  natural  productions  of  the  earth  and  annua 
ductions  raised  by  industry  of  man  as  to  character  of  property. 

Cited  in  notes  in  36  A.  D.  742,  on  right  to  growing  crope;  64  A.  D.  3( 
right  of  tenant  for  life  to  emblements;  17  A.  R.  697,  on  sale  of  growing 
and  crops  within  statute  of  frauds. 

Distinguished  in  Brackett  t.  Ooddard,  54  Me.  309,  holding  that  tree 
down  and  lying  on  the  ground  with  the  tope  and  branches  remaining  on 
will  pass  by  a  deed  to  the  land;  Shepard  v.  Philbrick,  2  Denio,  174,  h< 
that  a  purchaser  of  a  growing  crop  aoquires  only  the  interest  of  the  party  o 
it  and  is  subject  to  the  rights  of  mortgagor  of  the  premises. 

—  Perennials. 

Cited  in  Wintermute  v.  Light,  46  Barb.  278,  holding  that  as  between  lai 
and  tenant  wine  plants  are  personal  properly. 

—  Alienation  of  crops. 

Cited  in  Devore  v.  Kemp,  3  Hill  L.  259;  Northern  v.  State,  1  Ind.  113;  1 
trine  Fertilizer  Co.  v.  Lake  Guano  &  F.  Co.  82  N.  Y.  476,—holding  that  gr 
crops  may  be  sold  as  chattels;  Erskine  t.  Plummer,  7  Me.  447,  22  A.  D. 
Westbrook  v.  Eager,  16  N.  J.  L.  81 ;  Austin  v.  Sawyer,  9  Cow.  39,— holding 
the  property  in  growing  wheat  will  pass  by  parol;  Strawhacker  y.  Ivet 
Iowa,  661,  87  N.  W.  669,  holding  that  a  sale  of  a  growing  crop  so  far  sep 
it  from  the  soil  as  to  pass  title  to  it  independent  of  an  estate  in  land ;  Cui 
Pope,  13  Me.  377,  same  as  to  grass  already  grown  and  in  condition  to  be 
Bryant  v.  Crosby,  40  Me.  9,  same  as  to  oats,  wheat,  and  com  not  haireste 
Sullivan,  142  Fed.  620,  holding  that  com  standing  in  the  field  on  the  hom^ 
of  a  bankrupt  which  had  fully  matured  at  the  date  of  the  bankruptcy  i 
exempt  as  a  part  of  the  realty;  Stefl&n  v.  Steffin,  4  N.  Y.  Civ.  Proc.  Rep 
holding  a  surrender  of  a  lease  after  execution  issued  and  levied  on  the  crop 
not  carry  crops;  Sexton  v.  Breese,  135  N.  Y.  387,  32  N.  E.  133,  48  N.  Y. 
526  (affirming  67  Hun,  1,  10  N.  Y.  Supp.  610),  holding  that  the  rights 
mortgagee  who  goes  into  possession  by  surrender  from  the  mortgagor,  ari 
ject  to  any  previous  disposition  made  of  the  growing  crops. 

—  LeTlablllty  on  process. 

Cited  in  Parham  v.  Tompeon,  2  J.  J.  Marsh.  169;  Bloom  v.  Welsh,  27  N. 
177, — ^holding  that  growing  crops  may  be  sold  on  execution;  Boyer  v.  Willii 
Mo.  355,  32  A.  D.  324,  holding  com  growing  in  the  field  subject  to  execi 
Edwards  v.  Thompson,  85  Tenn.  720,  4  A.  S.  R.  807,  4  S.  W.  913,  to  the  poin 
at  common  growing  crops  when  fructua  induatrialea  were  subject  to  lev; 
sale  under  execution. 

Cited  in  reference  notes  in  83  A.  D.  215,  on  levy  on  growing  crop;  28  A.  E 
on  liability  of  growing  crops  to  be  sold  under  execution;  41  A.  D.  241,  on 
to  levy  upon  and  sell  growing  crops;  38  A.  D.  397,  on  levy  of  attachment  on 
ing  crops ;  32  A.  S.  R.  574,  as  to  what  crops  are  subject  to  execution. 

Cited  in  notes  in  55  A.  D.  162,  on  what  growths  or  crope  are  subject  to  exe^ 
as  personalty;  23  L.R.A.  258,  on  crops  as  personal  property  for  purpose  o 
and  sale. 

Questioned  in  Norris  v.  Watson,  22  N.  H.  364,  55  A.  D.  160,  holding  that  a 
ing  crop  of  grass  is  not  liable  to  be  attached  on  mesne  process. 
Right  of  entry  to  harvest  crop. 

Cited  in  Smith  v.  Tritt,  18  N.  C.  (1  Dev.  A  B.  L.)  241,  28  A.  D.  566;  McC 
V.  Krall,  43  Kan.  216,  23  Pac.  100;  Stewart  v.  Doughty,  9  Johns.  108,— h< 
that  a  purchaser  of  a  crop  under  an  execution  is  entitled  to  the  right  of  ii 
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to  gmUier  erop;  Wilson  t.  Van  Pelt,  4  Hun,  422,  holding  that  where  in 
a  tale  of  land  tlie  growing  crops  are  reaerred,  the  party  reaerring  has  the  right 
of  ingreaa  and  egress  to  remove  crop. 

Change  of  poeaesaloii  as  reqniaite  to  lery. 

Cited  in  Wood  v.  Gary,  6  Ala.  43;  Matthews  y.  Wame,  11  N.  J.  L.  296;  Storm 
r.  Woods,  II  Johns.  110, — ^holding  that  an  execution  suffering  the  goods  to  remain 
la  debtor's  hands  is  void  as  against  a  subsequent  execution;  Slocomb  v.  Black- 
burn, 18  Ark.  309,  holding  that  where  by  direction  of  plaintiff,  the  sheriff  per- 
mits goods  to  remain  in  possession  of  the  defendant  and  returns  the  execution 
without  a  sale,  the  levy  is  no  lien  as  against  interrening  rights;  Odiome  ▼.  Colley, 
2  N.  H.  66,  9  A.  D.  39,  holding  that  in  respect  to  real  estate  the  rule  as  to  taking 
custody  is  less  strict. 

Cited  in  notes  in  23  L.RJi.  259,  on  sufficiency  of  sheriff's  possession  of  crop 
leried  upon;  16  LJl jIl. ( N.S. )  1050,  on  proper  mode  of  levying  on  growing  crop. 
Effect  of  delaying  sale  after  lery. 

Referred  to  as  a  leading  case  in  Russell  y.  Gibbs,  5  Cow.  390,  holding  that  an 
execution  does  not  become  dormant  or  fraudulent  by  a  mere  indulgence  or  negli- 
gence of  a  sheriff  to  proceed  and  sell,  without  any  act  of  the  plaintiff. 

Cited  in  Dunderdale  y.  Sauvestre,  13  Abb.  Pr.  116,  holding  that  an  execution  be- 
comes dormant  if  under  the  direction  of  the  execution  plaintiff,  sale  is  delayed; 
Howell  y.  Alkyn,  2  Rawle,  282,  holding  that  fraud  is  the  only  ground  on  which  a 
delay  to  sell  can  be  impeached;  Re  Pond,  21  Misc.  114,  46  N.  Y.  Supp.  999,  hold- 
ing that  the  ne^ect  of  a  sheriff  to  proceed  and  sell  must  be  shown  to  have  been 
caused  by  the  execution  plaintiff. 

Cited  in  note  in  27  L.RJk..  380,  on  loss  of  priority  of  execution  by  creditors'  con- 
tent to  postpone  in  case  of  property  which  requires  delay. 

Distingraished  in  Etheridge  y.  Edwards,  1  Swan,  426;  Doty  v.  Turner, -8  Johns. 
20, — ^holding  that  where  a  sheriff  neglects  to  make  execution  on  a  levy  until  after 
return  day,  the  creditor  does  not  lose  his  lien  on  the  property  where  no  instruc- 
tion 18  given  to  sheriff  to  delay  execution. 

Limited  in  Rew  y.  Barber,  3  Cow.  272,  holding  that  an  execution  plaintiff  is  not 
to  be  charged  with  a  delay  in  execution  where  no  act  of  such  plaintiff  authorized 
the  deUy. 
Uen  on  growing  crops  by  leyy. 

Cited  in  McKensie  v.  Lampley,  31  Ala.  526,  holding  under  a  statute  that  an 
execution  is  a  lien  on  a  growing  crop  from  the  time  of  its  delivery  to  the  sheriff. 
Agreement  letting  premlaea  on  abmrea. 

Cited  in  Caswell  v.  Dietrich,  15  Wend.  379,  holding  agreement,  letting  premises 
OB  shares  not  technically  a  lease;  Reynolds  y.  Reynolds,  48  Hun,  142;  Russell  v. 
Russell,  32  How.  Pr.  400, — holding  that  a  cropping  or  cultivating  of  land  on 
shares  makes  parties  tenants  in  common ;  Devore  v.  Kemp,  3  Hill,  L.  259,  holding 
that  reservation  of  share  of  crops  as  rent  gives  no  specific  share  therein  till  sever- 
snce  and  delivery. 
LerlaMUty  of  perishable  commodities. 

Cited  in  Cilley  v.  Jenness,  2  N.  H.  87,  holding  that  potatoes  and  other  perish- 
sMe  articles  are  subject  to  execution. 
Retention  of  possession  by  seller  as  presnmptlye  frand. 

Cited  in  Davis  v.  McFarlane,  37  Cal.  634,  99  A.  D.  340,  holding  that  there  need 
not  be  a  change  of  possession  of  a  growing  crop  until  it  shall  become  susceptible 
of  astnal  delivery  to  satisfy  the  statute  of  frauds. 
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S  AM.  DEC.  444,  HARRISON  T.  CLOSE,  2  JOHNS,  448. 
Effect  of  agreement  not  to  sue  co-obligor. 

Cited  in  Bozeman  v.  SUte  Bank,  7  Ark.  328,  46  A.  D.  291;  Frink  t.  Ore 
Barb.  455, — ^holding  that  an  agreement  not  to  sue  one  of  two  or  more 
debtors  is  not  a  discharge  of  any;  Bank  of  Catskill  y.  Messenger,  9  Cow. 
Dewey  ▼.  Derby,  20  Johns.  462;  Parker  t.  Holmes,  4  N.  U.  97;  Crane  t.  Al 
15  N.  J.  L.  423;  Walker  ▼.  McCuUoch,  4  Me.  421,  Rowley  y.  Stoddard.  7  J< 
207, — holding  tiiat  a  covenant  with  one  of  joint  obligors  not  to  sue  him  doei 
amount  to  a  release,  and  the  obligee  may  sue  other  obligors;  Goodnow  v.  Si 
18  Pick.  414,  29  A.  D.  600,  holding  that  a  covenant  on  sufficient  oonsiden 
with  one  of  two  obligors  not  to  sue  him  is  no  dischaige  of  the  other  obli 
Amett  y.  Missouri  P.  R.  Co.  64  Mo.  App.  368,  holding  that  a  covenant  not  U. 
one  of  several  joint  tort  feasors  is  not  a  release  of  the  other  wrongdoers;  t 
V.  Pratt,  22  Pick.  305,  holding  that  nothing  but  a  technical  release  under  seal 
charging  one  of  several  obligors  can  operate  to  discharge  other  obligors ;  Matt 
V.  Chicopee  Mfg.  Co.  3  Robt.  711,  on  the  effect  of  an  agreement  not  to  sue  a  , 
obligor. 

Cited  in  reference  note  in  20  A.  D.  602,  on  effect  of  covenant  not  to  sue  oi 
two  obligors  or  promisors. 

Cited  in  note  in  36  A.  S.  R.  140,  on  agreements  not  to  sue  joint  obligor. 

Distinguished  in  Benedict  v.  Rea,  35  Hun,  34,  holding  that  an  agreement 
one  of  two  obligors  not  to  sue  him  has  the  same  effect  as  between  the  parti< 
though  the  covenantee  was  the  sole  obligor. 
Effect  of  receipt  of  part  In  discharge  of  paying  co-obligor. 

Cited  in  Buckingham  v.  Oliver,  3  E.  D.  Smith  129,  holding  Uiat  vdiere  two 
bound  jointly  and  severally,  a  receipt  in  full  given  to  one  on  his  payment  of 
half  is  no  release  of  the  other;  Seely  v.  Spencer,  3  Vt.  334,  holding  thai 
agreement,  in  a  receipt,  that  a  part  payment^  which  is  acknowledged  from  pai 
the  joint  debtors,  should  relieve  tiiem  from  further  liability  is  not  a  discha 
Fletcher  v.  Wurgler,  97  Ind.  223,  holding  same  of  payment  of  part  of  judgmen 
a  joint  obligor  upon  an  agreement  to  hold  him  harmless;  Wright  v.  Allen,  4 
572,  holding  same  as  to  the  part  payment  of  a  promissory  note  from  a  joint  m 
on  an  agreement  to  look  to  the  other  maker  for  the  remainder;  Hood  v.  Hay^ 
48  Hun,  330,  1  N.  Y.  Supp.  566,  same  of  an  instrument  which  purported  U 
lease  one  of  two  sureties  on  payment  of  one  half  the  liabilify,  but  reserved 
rights  against  the  principal  and  the  other  surety. 

Questioned  in  Milliken  v.  Brown,  1  Rawle,  391,  holding  that  a  receipt  not 
der  seal  to  one  of  several  joint  debtors  for  his  proportion  of  the  debt,  discha 
the  rest. 
Effect  of  promise  to  release  co-obltgor. 

Cited  in  Fagg  v.  Hambel,  21  Iowa,  140,  89  A.  D.  561,  holding  that  a  i 
promise  to  release  one  partner  of  a  firm  and  to  hold  his  copartners  for  paymei 
not  supported  by  a  consideration;  Evans  v.  Carey,  29  Ala.  99;  De  Zeng  v.  Ba 
9  Wend.  336, — holding  that  parol  agreement  to  release  one  of  several  covenan 
will  not  release  his  co-covenantors. 
Effect  of  a  release  of  one  of  Joint  obligors. 

Cited  in  Ludlow  v.  McCrea,  1  Wend.  228,  holding  that  a  technical  release  of 
of  several  joint  obligors  discharges  the  others  and  may  be  pleaded  in  bar;  Moi 
V.  Smith,  70  N.  Y.  537,  holding  that  a  release  by  parol  of  one  joint  debtor 
not  operate  as  a  release  of  the  others  jointly  liable;  Abbott  v.  Boyoe,  20  N.  1 
R.  694,  3  N.  Y.  Supp.  503,  to  the  point  that  at  common  law  the  release  of 
joint  debtor  discharged  all. 
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Distingiiished  ia  Bridge  t.  PhilHpe,  17  Tex.  128,  k<4diBg  that  a  lekftM  of  a  sure- 
tj  does  not  discharge  the  principal  debtor. 
Acoord  and  satisfaction  by  acceptance  of  fMirt  in  full. 

CSted  in  Singleton  ▼.  Thomas,  73  Ala.  205;  Seymour  v.  Mintum,  17  Johns.  169, 
8  A.  D.  380;  Boyd  ▼.  Hitchcock,  20  Johns.  76,  11  A.  D.  247;  PhiUips  y,  Berger,  2 
Barb.  608, — holding  that  a  payment  of  a  lees  sum  than  the  whole  debt  without 
a  release  is  no  satisfaction  of  a  claim ;  Bliss  t.  Shivarts,  65  N.  Y.  444 ;  Bunge  v. 
Koop,  48  N.  Y.  225,  8  A.  R.  546  (affirming  5  Robt.  1) ;  Mathewson  v.  Strafford 
Bank,  45  N.  H.  104;  Daniels  ▼.  Hatch,  21  N.  J.  L.  391,  47  A.  D.  169;  Geiser  v. 
Kershner,  4  GilL  &  J.  305,  23  A.  D.  566;  Leeson  ▼.  Anderson,  99  Mich.  247,  41  A. 
8.  IL  597,  58  N.  W.  72;  Blum  v.  Hartman,  3  Daly,  47;  Beers  v.  Hendrickson,  6 
Robt  53;  Keeler  t.  Salisbury,  33  N.  Y.  648, — holding  that  a  payment  of  a  lees 
smn  than  the  amount  doe  on  a  debt,  though  received  in  full  satisfaction  is  not 
an  extinguishment  of  the  demand;  Ryan  v.  Ward,  48  N.  Y.  204,  8  A.  R.  539, 
holding  that  nothing  less  than  a  technical  release  under  seal  can  bar  a  recovery 
of  the  whole  of  an  obligation;  Fit^;erald  v.  Fitsgerald  &  M.  Constr.  Co.  44  Neb. 
463,  62  N.  W.  899,  holding  that  a  debt  cannot  be  extinguished  by  the  payment  of 
a  part  thereof  unless  made  and  accepted  upon  a  new  and  sufficient  consideration ; 
Strong  V.  Perkins,  3  N.  H.  517,  holding  that  a  plea  simply  alleging  the  acceptance 
of  a  smaller  sum  of  money  in  satisfaction  of  a  larger  sum  is  bad;  Browne  v. 
Stackpole,  9  N.  H.  478,  holding  that  to  have  a  valid  agreement  not  under  seal 
there  must  be  collateral  benefit  to  the  party  relinquishing;  Allen  v.  Craig,  14 
N.  J.  L.  102,  holding  that  to  have  a  discharge  without  payment,  the  instrument 
must  amount  to  a  technical  release;  Spear's  Case,  5  Ct.  CI.  197  (dissenting  opin- 
ion), on  satisfaction  of  a  greater  by  acceptance  of  a  lesser  sum. 

Cited  in  reference  notes  in  45  A.  D.  145,  on  accord  and  satisfaction;  62  A.  S. 
R.  692,  on  what  amounts  to  accord  and  satisfaction;  52  A.  D.  778,  on  part  pay- 
ment of  liquidated  debt  as  no  satisfaction  though  accepted ;  27  A.  D.  579,  on  pay- 
ment of  less  than  due  as  satisfaction  without  release  of  debt. 

Cited  in  notes  in  64  A.  D.  140,  on  payment  of  part  of  debt  as  extinguishing 
whole;  20  I/Jtji.  795,  on  accord  and  satisfaction  by  part  payment  by  third 
party;  1  B.  R.  C.  391,  on  parol  promise  to  accept,  or  payment  of,  smaller  sum 
where  certain  amount  is  due,  as  satisfaction;  23  A.  D.  569,  on  payment  of  part  of 
debt,  without  release  as  satisfaction ;  20  L.R JL  787,  on  accord  and  satisfaction  by 
part  payment  where  receipt  is  given;  20  L.RJL  810,  on  necessity  of  consideration 
to  validity  of  accord  and  satisfaction  by  part  payment;  100  A.  S.  R.  429,  on  dis- 
tinction between  liquidated  and  unliquidated  claims  as  to  sufficiency  of  considera- 
tion for  accord  and  satisfaction. 

Distinguished  in  Silvers  v.  Reynolds,  17  N.  J.  L.  275,  holding  that  if  the  evi- 
nce of  indebtedness  be  destroyed  for  a  lesser  sum  than  its  face,  it  is  a  good  re- 


*By  indlTidnal  assumption  of  Joint  debt. 

Cited  in  Amend  v.  Becker,  37  Misc.  496,  75  N.  Y.  Supp.  1095,  holding  that  where 
a  creditor  releases  one  copartner  on  an  indorsed  partnership  note  and  accepts 
the  personal  liability  of  the  other  there  is  no  consideration  for  the  release,  where 
both  copartners  are  indorsers. 

Distinguished  in  Ludington  v.  Bell,  77  N.  Y.  138,  33  A.  R.  601,  holding  that 
the  giving  of  an  individual  jwomissory  note  by  one  of  the  members  of  a  co- 
partnership debt  is  a  good  consideration  for  an  agreement  on  the  part  of  the 
creditor  to  release  and  disdiarge  the  maker  from  liability  for  the  debt 
BeqaisHea  of  releaae. 

Cited  in  Jaekson  «x  dem.  RoseveH  t.  Stadchouse,  1  Cow.  122,  13  A.  D.  114,  hold- 
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ing  that  a  release  not  by  deed  and  without  consideration  is  void;  Doty  y.  Wil 
Lans.  7,  holding  a  parol  release  void;  Acker  v.  Phoenix,  4  Paige,  305;  Evi 
Wells,  22  Wend.  324, — holding  that  a  release  to  be  yalid  must  be  under  seal; 
ken  v.  Brown,  1  Kawle,  391   (dissenting  opinion) ;  Turner  v.  Hitchcock,  20 
310   (dissenting  opinion), — on  the  effect  of  a  release  not  under  seal;  Cra 
V.  Millspaugh,  13  Johns.  87,  holding  that  such  release  of  a  maker  does  no 
charge  indorser;  Allen  v.  Roosevelt,  14  Wend.  100,  holding  a  voluntary  assigi 
made  by  a  debtor  without  the  concurrence  of  his  creditor  is  no  bar  to  tkt 
ance  of  the  debt. 
Effect  of  covenant  not  to  sue. 

.  Cited  in  Benton  v.  Mullen,  61  N.  H.  125,  holding  covenant  not  to  sue  not 
nically  a  release;  Lowe  v.  Blair,  6  Blackf.  282,  holding  that  an  agreement  z 
bring  suit  on  an  obligation  for  a  limited  time  is  no  bar  to  an  action  br 
within  that  time;  Pearl  v.  Wells,  6  Wend.  201,  21  A.  D.  328,  holding  tha 
remedy  in  such  case  is  on  the  covenant;  Olcott  v.  Banfill,  7  N.  H.  469,  o 
effect  of  an  agreement  not  to  sue. 

Distinguished  in  Emerson  v.  Baylies,  19  Pick.  55,  holding  that  a  bond  giv 
one  partner  to  debtor  of  the  firm  to  pay  the  debt  and  save  the  debtor  ban 
cannot  be  pleaded  in  bar  to  an  action  by  the  firm  against  the  debtor. 

S  AM.  DEC.  44«,  MARBXE  v.  HATFIEIjD,  8  JOHNS.  455. 
Effect  of  payment  in  forged  or  worthless  paper. 

Cited  in  Williams  v.  Gilchrist,  11  N.  H.  535,  holding  individual  note  of  pa 
with  surety  not  affected  by  his  giving  without  authority  a  note  in  name  c 
firm  in  payment;  Roberts  v.  Fisher,  43  N.  Y.  159,  3  A.  R.  680,  holding  payme 
giving  a  note  of  insolvent  third  person  not  a  discharge;  Printems  v.  Helfri 
Nott  k  M'C.  187>  holding  same  as  to  an  order  drawn  on  a  person  not  h 
funds  for  the  drawer;  M'Crillis  v.  How,  3  N.  H.  348,  holding  void  note  giv 
balance  an  account  no  satisfaction;  Kenny  v.  First  Nat.  Bank,  50  Barb, 
holding  that  a  spurious  note  is  not  a  satisfaction  of  a  valid  claim;  Pope  t.  ^ 

I  Stew.  (Ala.)  354,  18  A.  D.  60,  holding  that  forged  note  does  not  eztin 
debt;  Emerine  v.  O'Brien,  36  Ohio  St.  491;  Eagle  Bank  v.  Smith,  5  Oom 
13  A.  D.  37;  Stratton  v.  McMakin,  84  Ky.  641,  4  A.  &  R.  215;  Grafton  Ba 
Hunt,  4  N.  H.  488;  Wright  v.  First  Crockery  Ware  Co.  1  N.  H.  281;  Goodr: 
Tracy,  43  Vt.  314,  5  A.  R.  281, — holding  the  receiving  of  foiged  note  no 
faction  of  debt. 

Cited  in  reference  notes  in  12  A.  D.  54,  on  effect  of  payment  in  forged  bill 
A.  S.  R.  619,  on  receipt  of  forged  note  as  payment  of  debt  or  note  whi 
renews. 

Cited  in  notes  in  1  L.R.A.  199,  on  payment  in  forged  paper  or  base  eoii 
L.R.A.(N.S.)  533,  on  effect  of  transfer,  without  indorsement,  of  worthless  < 
lating  bank  notes. 

—  In  spurious  bank  notes. 

Cited  in  Wainwright  v.  Webster,  11  Vt.  676,  34  A.  D.  707;  Oilman  v.  Pec 
Vt.  516,  34  A.  D.  702;  Ontario  Bank  v.  Lightbody,  13  Wend.  101,  27  A.  D.  1 
holding  that  payment  in  bills  of  an  insolvent  bank  is  no  satisfaction  where 
parties  are  ignorant  that  bank  is  in  fact  insolvent;  Lightbody  v.  Ontario  1 

II  Wend.  9,  holding  bank  bill  on  which  payment  in  fact  has  stopped  no  sati 
tion  of  debt ;  Pindall  v.  Northwestern  Bank,  7  Leigh,  617 ;  Thomas  v.  Todd,  6 
340, — ^holding  payment  in  counterfeit  bank  bill  a  nullity;  Baker  v.  BonesU 
Hilt.  397,  holding  counterfeit  bill  not  payment;  Corbit  v.  Bank  of  Smyn 
Harr.  (Del.)  235,  30  A.  D.  635,  to  the  point  that  bank  notes  to  be  payment 
be  free  from  fraud. 
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ihed  in  Scruggs  y.  Gass,  8  Yerg.  175,  29  A.  D.  114,  holding  that  bank 
as  cash,  unconditionally,  are  a  satisfaction  of  the  debt,  though  un- 
le  parties  the  bank  is  insolvent;  Corbit  v.  Bank  of  Smyrna,  2  Harr. 
holding  that  if  a  bank  note  paid  on  contemporaneous  contract  without 
,  guarantee  or  agreement,  it  is  received  as  money  and  the  risk  of  the 
the  bank  is  on  the  receiver;  Ridenour  v.  M'Clurkin,  6  Blackf.  (Ind.) 
that  a  payment  of  a  debt  in  treasury  notes  of  the  state  at  par  which 
'  depreciated  in  value  unknown  to  the  parties,  to  be  a  good  payment; 
ited  States  v.  Bank  of  Georgia,  10  Wheat.  333,  6  L.  ed.  334,  holding 
lent  made  bona  fide  to  a  bank  in  its  own  notes,  which  are  received  as 
ierwards  discovered  to  be  forged,  are  to  be  considered  payment. 
sue  on  original  debt. 

hitario  Bank  v.  Lightbody,  13  Wend.  101,  27  A.  D.  179,  holding  party 
original  debt  except  where  he  took  risk  that  paper  was  good;  Mitchell 
1  Fla.  350;  Swartwout  v.  Payne,  19  Johns.  294,  10  A.  D.  228,— hold- 
antecedent  debt  is  not  destroyed  by  the  giving  of  a  void  note;  Har- 
senberry,  9  N.  C.  (2  Hawks)  326;  Mitchell  y.  Cotton,  2  Fla.  136,— 
;  where  the  cancelation  of  a  nonusurious  note  is  the  consideration  of  a 
te,  the  usury  in  the  latter  being  established  a  recovery  may  be  had  on 
[  note. 

)hed  in  Frederick-Town  Sav.  Inst.  y.  Michael,  81  Md.  487,  33  LJI.A. 
189,  holding  that  the  taking  a  new  note  secured  by  mortgage  in  lieu 
bes  with  indorsers  discharges  the  liability  of  the  latter  although  the 
set  aside  as  an  illegal  preference  under  the  insolvency  laws. 
sue  In  assumpsit. 

Williams  v.  Gilchrist,  11  N.  H.  535,  holding  that  an  action  for  money 
leived  may  be  had  against  payer  in  counterfeit  bank  bills;  Wilson  v. 
i  111.  392,  holding  that  money  paid  by  an  administrator  on  a  forged 
loranoe  of  the  forgery,  may  be  recovered  back;  Pumphrey  v.  Eyre, 
lio)  334,  holding  that  action  for  money  had  and  received  will  lie 
who  has  passed  counterfeit  bills. 
ident  on  diligence  in  discovering  forgery. 

First  Nat.  Bank  v.  Tappan,  6  Kan.  456,  7  A.  R.  568,  on  diligence  re- 
scovering  forgery. 

shed  in  Gloucester  Bank  v.  Salem  Bank,  17  Mass.  33,  holding  that  a 
ing  forged  notes  must  examine  them  as  soon  as  he  has  an  opportunity 
them  immediately. 

d  in  Atwood  v.  Cornwall,  28  Mich.  336,  15  A.  R.  219;  Wingate  v. 
50  Ind.  520, — holding  that  where  both  parties  are  innocent,  the  re- 
iinterfeit  money  cannot  return  it  unless  he  uses  speedy  and  active  dili- 
ermine  its  character  and  notifies  the  giver. 
to  return  of  worthless  paper. 

>>chran  v.  Cobb,  43  Ark.  180,  holding  that  worthless  paper  need  not  be 
perfect  the  claim  of  a  want  of  consideration. 
»rranty  of  genuineness  of  bill  or  note. 

rhrall  y.  Newell,  19  Vt.  202,  47  A.  D.  682,  holding  that  in  the  transfer 
le  paper  tkere  is  an  implied  warranty  that  it  is  signed  by  persons 
binding  themselves  by  contract;  Cabot  Bank  v.  Morton,  4  Gray,  156, 
t  one  who  procures  a  note  to  be  discounted  at  a  bank  impliedly  war- 
enulneness  of  the  signatures  of  the  maker  and  indorsers;  Marshall  v. 
la,  609,  on  implied  warranty  of  genuineness  in  sale  of  negotiable  paper ; 
io  Life  Ins.  ft  T.  Co.  4  Ohio  St.  628,  64  A.  D.  610,  to  the  point  thu* 
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one  giviiig  a  security  in  payment  or  procuring  it  to  be  discounted  Touches  for  its 
genuineness. 

Cited  in  notes  in  36  L.R.A.  96,  on  implied  warranty  of  genuineness  on  sale  of 
negotiable  paper;  10  L.R.A.(N.8.)  643,  on  implied  warranty  of  genuineness  of 
paper  transferred  witiiout  indorsement. 

Distinguished  in  Spicer  v.  Norton,  13  Barb.  642,  holding  tiiat  in  a  mere  sale  of 
a  promissory  note  there  is  no  implied  warranty  except  warranty  of  title; 
Johnson  y.  Titus,  2  Hill,  606,  holding  that  there  is  no  implied  warranty  as  to 
value  in  the  sale  of  a  chose  in  possession;  Ketchum  t.  Stevens,  19  N.  Y.  499, 
holding  that  recovery  in  such  case  depends  on  a  want  of  consideration. 
—  As  to  bank  notes. 

Cited  in  Watson  v.  Cresap,  1  B.  Mon.  (Ky.)  196,  36  A.  D.  672,  holding  that 
there  is  an  implied  covenant  on  the  part  of  him  who  passes  a  bank  note  that  it 
is  genuine;  Simms  v.  Clark,  11  111.  137,  holding  that  a  party  who  innocently  pays 
away  a  counterieit  bill  is  bound  to  take  it  back  if  it  is  returned  to  him  within  a 
reasonable  time  after  it  is  discovered  to  be  spurious. 
Pajment  in  counterfeit  money. 

Cited  in  United  SUtes  v.  Morgan,  11  How.  164,  13  L.  ed.  643,  to  the  point  that 
an  attempted  payment  in  counterfeit  money  is  no  payment. 

Cited  in  reference  note  in  45  A.  D.  179,  on  liability  of  party  making  payment 
in  counterfeit  bills. 

Cited  in  notes  in  9  A.  D.  110;  62  A.  D.  451,— on  payment  in  counterfeit  bank 
bills. 

Bill  or  note  as  satisfaction  of  original  debt. 

Cited  in  Porter  v.  Talcott,  1  Cow.  359,  holding  that  a  note  given  by  the  debtor 
for  a  precedent  d^t  is  no  payment  of  the  original  demand  unless  it  expressly  so 
agreed;  Bank  of  St  Mary's  v.  St.  John,  25  Ala.  566,  holding  that  where  a  holder  of 
a  draft  is  refused  payment  for  want  of  funds  of  the  drawer,  the  holder  may  pro- 
ceed at  once  on  the  original  indebtedness;  Benedict  v.  Field,  4  Duer,  154,  holding 
that  one  who  agrees  to  accept  notes  of  a  third  person  in  payment  is  not  bound  to 
receive  them  where  between  the  date  of  the  agreement  and  the  time  for  acceptance 
the  third  party  becomes  insolvent. 

Distinguished  in  Whitbeck  v.  Van  Ness,  11  Johns,  409,  6  A.  D.  383,  holding  that 
a  note  of  a  third  person,  not  forged  or  accepted  under  fraudulent  representations, 
if  accepted  by  a  vendor,  will  be  deemed  a  satisfaction  unless  the  contrary  is 
proved. 

Recovery  of  consideration  paid  for  worthless  paper. 

Cited  in  Keller  v.  Hicks,  22  Cal.  457,  holding  that  money  paid  for  an  illegal 
and  valueless  warrant  may  be  recovered;  Phelan  v.  Crosby,  2  Gill,  462,  holding 
that  money  obtained  on  a  worthless  security  cannot  be  retained;  Carroll  v.  Meeks, 
3  Port.  (Ala.)  226;  Wheeler  v.  Miller,  2  Handy  (Ohio)  149,— holding  that  one 
who  receives  any  valuable  thing  on  a  forged  instrument  is  bound  to  return  it; 
National  Park  Bank  v.  Fourth  Nat.  Bank,  7  Abb.  Pr.  N.  S.  138,  holding  that 
money  paid  on  a  forged  paper  may  be  recovered  back  where  facts  show  it  to  be  in- 
equitable to  allow  party  to  keep  money ;  Merriam  v.  Wolcott,  3  Allen,  258,  80  A. 
D.  69,  holding  that  an  action  will  lie  to  recover  money  paid  a  broker  for  a 
forged  note;  Semmes  v.  Wilson,  5  Cranch,  C.  C.  285,  Fed.  Cas.  No.  12,668,  holding 
that  one  who  passes  a  forged  note  through  without  indorsing  it  is  liable  for  the 
consideration  he  received  for  it. 
Recovery  on  debt  after  void  attempt  to  discharge  same. 

Cited  in  Foreman  v.  Hardwick,  10  Ala.  316,  holding  that  a  delivery  of  a  note  to 
the  maker  pursuant  to  a  bet  between  the  payee  and  Die  maker  is  no  payment. 
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Bank  aoiM  wtm  money. 

CHed  in  Johnston  t.  State,  Mart,  k  Y.  128,  hoMing  that  bank  notes  are  not 
moiMy. 

Dittiiigniahed  in  Corbit  v.  Bank  of  Smyrna,  2  Harr.  (Del)  236,  30  A.  D.  635, 
holding  ocmira  where  they  are  taken  as  money  on  a  ccmtemporaneons  contract. 
Mistake  as  ground  for  relief. 

Cited  in  Ketchum  v.  Stevens,  6  Duer,  463  (dissenting  opinion),  on  mntual  mis- 
take  as  ground  to  avoid  a  contract. 

3  AM.  DEC.  450,  BATARD  T.  MAIiCOIiM,  S  JOHNS.  550. 
Necessary  allegations  in  action  for  fraud  or  deceit. 

Cited  in  Mahurin  v.  Harding,  28  N.  H.  128,  59  A.  D.  401,  holding  it  necessary  to 
prove  9eienter;  Addington  v.  Allen,  11  Wend.  374;  Evertson  v.  Miles,  6  Johns. 
138  (dissenting  opinion), — as  to  necessity  of  alleging  scienter;  Thomas  v.  Beebe, 
25  N.  T.  244;  Koss  v.  Mather,  51  N.  T.  108,  10  A.  R.  562;  Bank  of  Montreal  v. 
Thayer,  2  McCrary,  1,  7  Fed.  622,~holding  that  an  allegation  that  defendant 
wrongfully,  falsely,  and  fraudulently  represented  certain  material  facts  to  be  true, 
a  sufficient  allegation  of  fraud;  Edick  t.  Crim,  10  Barb.  445,  holding  allegation 
that  "defendant  fraudulently  sold  and  traded  the  same"  sounded  in  fraud  and 
not  in  contract  upon  implied  warranty  of  title. 
Cure  of  pleadings  by  verdict. 

Cited  in  Pan^um  v.  Ramsay,  11  Johns.  141 ;  Richardson  v.  Farmer,  36  Mo.  35, 
88  A.  D.  129;  Harshlleld  v.  Aiken,  3  Mont.  442;  Flanders  v.  Stewartotown,  47  N. 
H.  549, — holding  that  if  plaintiff  has  stated  the  gist  of  action,  a  verdict  cures 
everything  necessary  for  plaintiff  to  prove  to  maintain  action;  Delahnff  v.  Reed, 
Walk.  (Miss.)  74,  holding  that  omission  in  declaration  of  sum  claimed  and  date  of 
promise  cured  by  verdict;  Warren  v.  Litchfield,  7  Me.  63,  holding  that  after  ver- 
dict the  court  will  support  the  declaration  by  every  legal  intendment;  Clark 
7.  Bales,  20  Barb.  42,  holding  that  in  action  for  nondelivery  of  goods  failure  to 
sllege  willingness  to  receive  and  pay  for  them  at  place  of  delivery  cured  by  ver- 
dict; Cutler  V.  Rae,  7  How.  729,  12  L.  ed.  890,  holding  declaration  upon  covenant 
to  abide  and  pay  a  decree  fatally  bad  for  failure  to  aver  that  decree  settled  rights 
tad  adjudged  in  plaintiff's  favor. 

Cited  in  reference  notes  in  39  A.  D.  368,  on  curing  defect  in  declaration;   1 
A  D.  211,  on  defects  cured  by  verdict. 
Competency  of  witness  to  prove  his  own  intent. 

Cited  in  Pope  v.  Hart,  35  Barb.  630,  23  How.  Pr.  215,  holding  that  one  charged 
vith  intent  to  cheat  or  defraud  has  a  right  to  testify  in  his  own  behalf  that  he 
did  not  intend  to  cheat  or  defraud. 

t  AH.  DBO.  457,  HAIiUSTT  t.  WTIjIE,  S  JOHNS.  44. 
Effect  of  destruction  of  property  on  covenants. 

Cited  in  Warner  v.  Hitchins,  5  Barb.  666,  holding  that  covenant  on  part  of 
leasee  to  surrender  premises  in  same  condition  as  they  were  at  date  of  lease  does 
not  bind  tenant  to  rebuild  burned  buildings;  Wainscott  v.  Silvers,  13  Ind.  497, 
liolding  tenant  not  liable  for  destruction  by  accidental  fires ;  Eisenhart  v.  Ordean, 
3  Colo.  App.  162,  32  Pac.  495,  holding  tenant  under  covenant  to  leave  in  repair 
premises  bound  to  make  good  any  injury  from  any  cause  not  resulting  from  act  or 
Q^leet  of  landlord. 

Cited  in  notes  in  40  L.  ed.  U.  S.  519,  on  what  will  excuse  nonperformance  of 
eontrtct;  31  A.  D.  140,  on  effect  of  inevitable  accident  not  stipulated  against,  to 
ezense  nonperformance  of  contract;  69  A.  S.  R.  545,  on  termination  of  contract  by 
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destniction  of  subject-matter;  94  A.  D.  662,  on  effect  od  lease  of  destruction  of 
leasehold  property;  27  A.  D.  71,  72,  on  effect  of  destruction  of  leased  premisee  by 
fire. 

—  On  covenant  to  pay  rent. 

Cited  in  White  v.  Molyneux,  2  Ga.  124;  Fowler  v.  Payne,  49  Miss.  32;  Davia  t. 
Alden,  2  Gray,  309, — holding  lessee  liable  on  covenants  for  rent  after  destruction 
of  premises  l^  fire;  Robinson  v.  L'Engle,  13  Fla.  482,  holding  tenant's  being  de- 
prived of  property  by  violence  no  defense  in  an  acti<Hi  for  rent;  Workman 
V.  Mifflin,  30  Pa.  362,  holding  that  taking  part  of  leased  premises  for  high- 
way will  not  entitle  tenant  to  have  the  rent  apportioned;  Outlaw  v.  Cook, 
Minor  (Ala.)  267,  holding  by  analogy  hirer  of  slave  liable  after  slave  was  dis- 
abled from  performing  labor;  Davis  v.  George,  67  N.  H.  393,  39  Atl.  979, 
holding  that  furniture  leased  with  realty  must  be  accounted  for  though  de- 
stroyed by  inevitable  accident;  Kingsbury  t.  Westfall,  61  N.  Y.  366,  holding 
guarantor  of  payment  of  rent  not  released  by  destruction  of  premises  by  fire; 
Smith  V.  Kerr,  33  Hun,  667,  holding  tenant  had  not  surrendered  lease  after 
the  destruction  of  the  premises;  Willard  v.  Tillman,  19  Wend.  358,  holding  tenant 
liable  under  the  lease  for  rent  of  uninjured  part  of  premises;  Suydam  y.  Jackson, 
64  N.  Y.  460,  holding  that  statute  relieving  tenant  from  payment  of  rent  when 
premises  are  destroyed  has  reference  to  destruction  or  injury  from  sudden  unex- 
pected action  of  elements  and  not  gradual  decay ;  Wood  t.  Hubbell,  10  N.  Y.  479, 
as  to  whether  in  a  demise  of  term  to  begin  in  future  the  tenant  is  liable  for  rent 
after  the  destruction  of  the  premises;  Sully  v.  Schmitt,  31  N.  Y.  S.  R.  443,  UN. 
Y.  Supp.  163,  holding  that  obstruction  of  drain  from  water  in  canal  did  not  ren- 
der premises  untenantable  under  statute;  Perkins  v.  Currier,  3  Woodb.  ft  M.  69, 
Fed.  Cas.  No.  10,986,  holding  that  lessee  has  no  right  to  alter  terms  of  lease  or 
amount  of  rent  by  any  circumstances  considered  as  an  overwhelming  necessity; 
Ames  V.  Belden,  17  Barb.  613,  as  to  liability  of  charterer  for  payment  for  use  of 
boat  lost  at  sea. 

Cited  in  reference  note  in  92  A.  D.  308,  on  effect  of  destruction  of  demised  prem- 
ises by  fire  on  tenant's  liability  for  rent. 

Cited  in  notes  in  22  L.R.A.  613,  on  continuance  of  rent  for  building  after  its 
destruction;  61  A.  S.  R.  667,  on  tenant's  liability  for  rent  on  destruction  of  leased 
building;  46  A.  D.  226,  on  effect  on  tenant's  liability  for  rent  of  destruction  of 
demised  premises  by  fire;  16  E.  R.  C.  492,  496,  on  destruction  of  leased  premises 
by  fire  as  defense  in  action  for  rent ;  1  B.  R.  C.  360,  on  destruction  of  building  as 
complete  failure  of  consideration  for  contract  to  rent,  requiring  assumpsit  for 
part  performed;  1  L.R.A.  630,  on  distinction  between  destruction  of  leased  prem- 
ises and  casualties  which  destroy  value  of  its  use. 

Distinguished  in  Graves  v.  Bcrdan,  26  N.  Y.  498  (affirming  29  Barb.  100)  ;  Har- 
rington V.  Watson,  11  Or.  143,  60  A.  R.  466,  3  Pac.  173, — ^holding  that  when 
leased  premises  are  upper  story  or  basement  their  destruction  relieves  the  tenant 
from  payment  of  rent;  Waite  v.  O'Neil,  34  L.R.A.  550,  22  C.  C.  A.  248,  47  U.  S. 
App.  19,  76  Fed.  408  (reversing  72  Fed.  348),  holdin:?  that  lessee  not  liable  on 
covenants  for  rent  when  subject-matter  of  lease  is  destroyed. 

Disapproved  in  Coogan  v.  Parker,  2  S.  C.  N.  S.  255.  16  A.  R.  669,  holding  ten- 
ant may  elect  to  rescind  the  lease  and  upon  surrendering  be  relieved  from  lia- 
bility thereunder;  Whitaker  v.  Hawley,  26  Kan.  674,  37  A.  R.  279,  holding  that 
where  by  single  instrument  real  and  personal  property  are  leased  for  gross  rental 
and  personalty  is  a  substantial  part  of  leased  property  lessee  is  entitled  to  abate- 
ment of  rent  equal  to  proportionate  rental  value  of  personalty  upon  total  de- 
struction by  fire. 
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ladependence  of  ooTemuits  to  pay  rent  and  to  refMUr. 

Cited  is  Newman  v.  French,  45  Hon,  65;  Allen  y.  Culver,  3  Denio,  284,— hold- 
ing kflsee  bound  to  pay  proportionate  part  of  rent  on  account  of  buildings  left 
OBinjured  notwithstanding  breach  of  covenant  to  repair  on  part  of  lessee;  Whit- 
beek  v.  Skinner,  7  Hill,  53,  holdii^  that  he  may  avail  himself  of  such  breach  by 
wsy  of  reeoupmraty  though  not  as  a  set-ofT;  Huber  v.  Ryan,  26  Misc.  428,  56 
N.  Y.  Supp.  135,  holding  that  where  keeping  of  the  covenant  to  repair  was  not  s 
condition  of  the  covenant  to  pay  rent,  the  failure  to  keep  it  does  not  justify  ten- 
ant in  abandoning  pranises. 
Provisloii  for  lease  ooBuneacliig  In  fvtmre. 

Cited  in  note  in  15  L.RJL(N^.)  1070,  on  effect  of  provision  that  term  of  lease 
ahsU  commence  in  future. 
Words  creatlTe  of  covenant. 

Cited  in  Jackson  County  v.  Leonard,  16  W.  Va.  470;  McNairy  v.  Thompson,  1 
Sneed.  141;  Gaster  v.  Ashley,  1  Ark.  325, — ^holding  no  particular  form  of  words 
necessary. 

Cited  in  note  in  15  B.  R.  C.  686,  on  implication  of  covenant  from  intent  of 
parties. 
Distinction  between  executory  and  executed  contracta. 

Cited  in  Warren  v.  Leland,  2  Barb.  613,  holding  that  whether  an  instrument  is 
executory  or  executed  depends  on  intention  of  parties;  Jackson  ex  dem.  Bulkley  v. 
Delacroix,  2  Wend.  433;  Orton  v.  Noonan,  27  Wis.  272;  Hurlbut  v.  Post,  1  Bosw. 
28;  Thorton  v.  Payne,  5  Johns.  74, — ^holding  contract  a  lease  and  not  agreement  for 
lease;  Strong  v.  Skinner,  4  Barb.  546,  as  to  whether  certain  lease  was  executory 
contract  extinguished  by  marriage  between  lessor  and  lessee ;  Cames  v.  Apperson, 
2  Sneed,  562;  M'Donald  v.  Hewett,  15  Johns.  349,  8  A.  D.  241,— holding  certain 
contract  executory. 
Existing  law  as  mle  of  decision. 

Cited  in  Parsons  v.  Pierce,  8  Barb.  655,  as  to  court  sitting  to  administer,  not  to 
make  the  law. 

t  AM.  DEC.  450,  TUiliOTSON  v.  CHEETHAM,  t  JOHNS.  56. 

Mitigating  drcnmstances  in  libel. 

Cited  in  Taylor  v.  Church,  8  N.  Y.  462  (reversing  1  E.  D.  Smith  279,  10  N.  Y. 
Leg.  Obe.  87),  holding  that  in  actidn  for  libel  evidence  of  what  defendant  saiil 
in  directing  the  printing  admissible  in  order  to  disprove  actual  malice ;  Voltz  v. 
Blaekmar,  64  N.  Y.  440,  holding  that  where  exemplary  damages  are  claimed  all 
drcnmstances  connected  with  the  transaction  tending  to  explain  defendant's  mo- 
tive are  admissible  in  evidence. 

Cited  in  note  in  15  A.  S.  R.  349,  on  elements  increasing  or  mitigating  dam- 
sges  for  newspaper  libel. 
When  exemplary  damages  may  be  awarded. 

Cited  in  Frink  v.  Coe,  4  G.  Greene,  556,  61  A.  D.  141;  Whipple  v.  Walpole,  10 
N.  H.  130, — allowing  them  in  case  of  gross  negligence;  Pike  v.  Dilling,  48  Me. 
639;  Windham  v.  Rhame,  11  Rich.  L.  283,  73  A.  D.  116;  McWilliams  v.  Bragg,  3 
Wis.  424, — same  in  cases  of  insult,  cruelty,  or  malice;  Graham  v.  Roder,  5  Tex. 
141,  same  in  cases  of  fraud,  malice,  gross  negligence,  or  oppression;  Bailey  t. 
l>ean,  5  Barb.  297;  Wheat  v.  Croom,  7  Ala.  349;  Polk  v.  Fancher,  1  Head,  336,— 
holding  them  recoverable  in  actions  for  injury  to  personal  property;  Pratt  v. 
Davis,  118  IlL  App.  161,  holding  wilful  and  deliberate  trespass  sufficient,  hatred  or 
tpite  not  being  an  essential  ingredient;  Ives  v.  Humphreys,  1  E.  D.  Smith,  196, 
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not  allowable  whoi  tretpaaf  was  not  wilful;  Craven  ▼.  Bloomingdala,  171  N.  Y. 
489,  04  N.  E.  169,  holding  nutter  not  liable  in  exemplaiy  dimigea  for  illegal  ar- 
rest caused  by  his  servant  unless  the  act  of  servant  waa  wanton  and  malicious 
and  he  authorized  or  ratified  them;  Qoddard  v.  Grand  Trunk  R.  Co.  67  Me.  202, 
2  A.  R.  39,  holding  that  passenger  grossly  assaulted  by  brakeman  whom  the  com- 
pany retained  after  knowing  of  his  misconduct,  is  entitled  to  exemplary  damages 
in  action  against  company;' Grable  v.  Margrave,  4  111.  372,  38  A.  D.  88;  Kendriek 
V.  McCrary,  11  Oa.  603, — ^holding  that  father  can  recover  for  destruction  of  do- 
mestic peace  and  disgrace  to  family  by  seduction;  Davis  v.  Staadish,  26  Hun, 
608, — ^holding  fact  that  <me  who  causes  injury  was  acting  in  violation  of  the  law, 
is  a  basis  of  exemplary  damages;  Pegram  v.  Storts,  31  W.  Va.  220,  6  8.  £.  485, 
on  compensatory  element  in  exemplary  damages;  WaiBe  v.  Diiknbeck,  39  Barb. 
123, — holding  that  where  juiy  are  told  that  they  may  give  exemplary  damages  it 
is  proper  that  they  should  be  informed  as  to  the  effect  of  their  verdict  on  question 
of  costs. 

Cited  in  reference  note  in  27  A.  D.  689,  on  exemplary  damages  in  libel. 

Cited  in  notes  in  101  A.  8.  R.  733,  on  nature  of  exemplary  damages;  60  A.  D. 
768,  on  allowance  of  exemplary  damages;  13  L.RJk.  600,  on  allowance  of  punitive 
damages  in  actions  for  personal  injuries. 

Distinguished  in  Fay  v.  Parker,  63  N.  H.  342,  16  A.  R.  270,  denying  right  to 
exemplary  damages  for  personal  trespass. 

—  Actions  of  slander  or  libel. 

Cited  in  Guard  v.  Risk,  11  Ind.  166,  holding  that  they  may  be  awarded  in 
actions  for  slander;  Daly  v.  Van  Benthuysen,  3  La.  Ann.  60,  same  in  libel;  Fry 
V.  Bennett,  4  Duer,  247,  1  Abb.  Pr.  289;  McMahon  v.  New  York  News  Pub.  Co.  61 
App.  Div.  488,  64  N.  Y.  Supp.  713;  Crane  v.  Bennett,  177  N.  Y.  106,  101  A.  8. 
R.  722,  69  N.  E.  274, — holding  same  where  libel  is  malicious;  8amuel8  v.  Even- 
ing Mail  Asso.  9  Hun.  288  (dissenting  opinion),  as  to  allowanoe  of  exemplary 
damages  in  libel ;  Goebeler  v.  Wilhelm,  17  Pa.  Super.  Ct.  432,  holding  that  statute 
which  abolished  right  to  recover  exemplary  damagss  in  actions  for  libel  did  not 
infringe  any  constitutional  right  of  the  party  injured  by  the  libeL 

—  Condition  or  station  of  parties. 

Cited  in  Barnes  v.  Campbell,  60  N.  H.  27,  holding  fact  that  plaintiff  had  a  wife 
and  child  admissible  to  affect  damages. 
Justification  of  libel. 

Cited  in  Fidler  v.  Delavan,  20  Wend.  67,  holding  that  plea  of  justification  ad- 
mits truth  of  the  innuendoes  as  contained  in  the  declaration;  Atkinson  v.  Detroit 
Free  Press  Co.  46  Mich.  341,  9  N.  W.  601,  holding  that  to  constitute  a  justifica- 
tion every  material  item  of  defamation  must  be  established;  Palmer  v.  Matthev^ 
162  N.  Y.  100,  66  N.  E.  601  (reversing  29  App.  Div.  168,  61  N.  Y.  8upp.  839), 
holding  repetition  of  others'  reports  no  defense. 
Necessity  of  proving  damages  on  admitted  cause  of  action. 

Cited  in  Thompson  v.  Lumley,  7  Daly,  74,  holding  that  when  plaintiff's  cause 
of  action  is  admitted  he  is  not  required  to  give  evidence  of  damage. 
Necessity  of  proving  falsity  of  libelous  words. 

Cited  in  Hume  v.  Kusche,  42  Misc.  414,  87  N.  Y.  Supp.  109,  holding  them  pre- 
sumed to  be  false. 
R^iearing  on  aasessment  of  damages. 

Cited  in  Oarr  v.  Hills  Archimedean  Lawn  Mower  Co.  13  Daly,  211,  holding  that 
general  term  could  order  rehearing  on  assessment  of  damages  in  referee's  re- 
port. 
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1  AM.  DEO.  467,  PI£RSON  ▼.  HOOKBR,  S  JOHNS.  68. 
Effect  of  release  hj  partner  In  firm  name. 

Cited  in  Linsley  y.  Lorely,  26  Vt.  123;  Smith  v.  Stone,  4  Gill  &  J.  310;  Perl- 
berg  ?.  Gorham,  10  Cal.  120;  Morse  v.  Bellows,  7  N.  H.  549,  28  A.  D.  372;  Wheeler 
▼.  Curtis,  11  Wend.  653;  Bulkley  t.  Dayton,  14  Johns.  387, — ^holding  that  release 
by  one  partner  of  debt  due  firm  is  binding  on  all;  Beatson  v.  Harris,  60  N.  H.  83, 
hoiding  same  void  if  made  by  fraud ;  Hall  t.  Gray,  54  Me.  230,  holding  that  evi- 
dence of  collusion  betwem  parties  to  release  was  inadmissible  to  change  its  effect. 

Cited  in  notes  in  14  L.R.A.  414,  on  compromise  or  release  by  personal  represen- 
tatiTes  of  claim  due  estate;  7  A.  D.  377,  on  effect  of  release  by  one  joint  owner. 
Power  of  partner  to  bind  firm. 

Cited  in  Parberry  v.  Johnson,  51  Miss.  291,  holding  that  single  partner  who 
eeeks  to  bind  firm  must  use  partnership  name ;  Parke  v.  Smith,  4  Watts  ft  S.  287 ; 
McBride  v.  Hagan,  1  Wend.  326, — ^holding  that  partner  cannot  do  any  act  under 
seal  to  affect  the  interest  of  the  copartner  except  release  a  partnership  debt; 
Wells  V.  Evans,  20  Wend.  251,  holding  that  one  partner  may  by  instrument  under 
seal  authorize  a  third  person  to  discharge  debt  due  firm ;  Lucas  v.  Bank  of  Darien, 

2  Stew.  (Ala.)  280,  holding  that  a  partner  may  appoint  an  agent  to  make  and 
indorse  bills  for  firm;  Boswell  v.  Green,  25  N.  J.  L.  390;  Mabbett  v.  White,  12 
X.  Y.  442, — ^holding  that  one  partner  has  right  to  sell  partnership  effects  to 
creditor  without  consent  of  copartner;  Halsey  v.  Fairbanks,  4  Mason,  206,  Fed. 
Cas.  No.  5,964;  Bennett  v.  Buchan,  61  N.  Y.  222  (reversing  53  Barb.  578,  5 
Abb.  Pr.  N.  S.  412), — ^holding  that  one  member  of  firm  may  bind  firm  by  assign- 
ment in  firm  name;  Nunnely  v.  Doherty,  1  Yerg.  26,  holding  that  one  partner  can- 
not bind  firm  by  a  sealed  instrument  executed  in  consideration  of  partnership 
debt. 

Cited  in  reference  notes  in  60  A.  D.  310,  on  power  of  partner  to  bind  copartner 
by  instrument  under  seal  executed  without  authority;  34  A.  S.  R.  688,  on  power 
of  individual  partner  to  bind  firm  by  executing  sealed  instrument. 

Cited  in  note  in  19  E.  R.  C.  439,  on  implied  power  of  partner  to  bind  firm. 

Distinguished  in  Sloo  v.  State  Bank,  2  111.  428,  holding  that  one  partner  cannot 
confess  judgment  for  firm. 
Power  of  one  copartj  to  bind  others  by  contract. 

Cited  in  Wright  v.  Ware,  58  Ga.  150,  holding  note  payable  to  two  persons 
jointly  extinguished  by  paying  either;  M'Laughlin  v.  Rutherford,  1  Yerg.  169, 
holding  that  payment  of  debt  to  one  of  the  joint  owners  of  same  is  a  good  satis- 
faction of  debt  to  all;  United  States  v.  Bacon,  14  Blatchf.  279,  Fed.  Cas.  No. 
14,492,  holding  that  one  of  two  joint  obligees  on  bond  can  release  right  of  action 
arising  out  of  same;  Fitch  v.  Forman,  14  Johns.  172,  holding  that  release  by  one 
of  two  joint  covenantees  is  binding  on  other;  Schofield  v.  McGregor,  1  Thomp.  k 
C.  404,  holding  that  one  of  many  parties  to  a  contract  may  rescind  it;  James  v. 
Aiken,  47  Vt.  23,  holding  that  release  of  one  joint  vendee  in  joint  right  of  action 
against  vendor  for  fraud  releases  the  interest  of  other  vendees,  although  releasor 
assumed  to  release  only  his  own  interest;  Myrick  v.  Dame,  9  Gush.  248,  holding 
that  release  by  two  of  three  joint  obligees  is  bar  to  suit  by  third,  brought  in  name 
of  the  three  for  one  third  of  the  benefit  of  the  contract;  State  use  of  Meek  v.  Rose, 

3  Lea,  531,  as  to  power  of  one  of  several  owners  of  judgment  to  protect  sheriff  by 
his  instructions;  Dlnviliiers  v.  Abbott,  12  Phila.  462,  34  Phila.  Leg.  Int  158, 

4  W.  N.  C.  124;  People  ex  reL  Eagle  v.  Keyser,  28  N.  Y.  226,  84  A.  D.  338,  17 
Abb.  Pr.  214, — holding  that  either  one  of  several  mortgagees  can  discharge  a  mort- 

Distinguished  in  Lansing  v.  BlisSy  8$  Hqq.  205»  83  N.  T.  Supp.  310,  holding 
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that  when  one  is  liable  to  two  or  more  in  a  joint  contract  and  be  settles  with  one 
for  part  of  the  claim,  the  others  may  sue  for  their  part  without  joining  the  one 
with  whom  settlement  has  been  made;  Allen  t.  Com  Exch.  Bank,  87  App.  DiT. 
335,  84  N.  Y.  Supp.  1001,  holding  that  commercial  paper,  payable  to  two  or 
more  persons  not  partners,  must  be  indorsed  by  all  the  payees  to  give  good  title 
to  indorsee. 
Scope  of  general  release. 

Cited  in  Foerscher  ▼.  Blackwell,  14  Barb.  607,  holding  certain  release  did  not 
amount  to  an  accord  and  satisfaction. 
Parol  evldenoe  to  vary  written  contract. 

Cited  in  Clark  ▼.  New  York  L.  Ins.  &  T.  Co.  7  Lans.  322,  holding  that  unless 
there  is  ambiguity  in  terms  of  written  contract  parol  evidence  will  not  be  admit- 
ted to  explain  it;  Thomason  v.  Dill,  30  Ala.  444,  holding  that  parol  stipulations 
pending  negotiations  are  merged  in  the  written  contract. 
-~To  vary  general  release. 

Cited  in  Curro  v.  Altieri,  82  Misc.  690,  66  N.  Y.  Supp.  499;  Fordice  v.  Scribner, 
108  Ind.  86,  9  N.  E.  122;  Sherburne  v.  Goodwin,  44  N.  H.  271;  Kirchner  v.  New 
Home  Sewing  Mach.  Co.  136  N.  Y.  182,  31  N.  E.  1104,  48  N.  Y.  S.  R.  242,— holding 
that  where  release  is  general  in  its  terms  the  releasor  may  not  prove  an  excep- 
tion by  parol;  Lanham  v.  Louisville  &  N.  R.  Co.  120  Ky.  351,  86  S.  W.  680, 
holding  release  of  claim  for  damages'  cannot,  in  absence  of  fraud  or  mistake  in  its 
execution,  be  varied  by  parol  evidence;  Reed  v.  Tarbell,  4  Met.  93,  as  to  parol  evi- 
dence to  vary  terms  of  written  release. 
Presamptlon  as  to  demand  and  notice  to  charge  indorser. 

Cited  in  Sigerson  v.  Mathews,  20  How.  496,  15  L.  ed.  989,  holding  that  promise 
by  indorser  to  pay  note  or  bill  dispenses  with  necessity  of  proving  demand  and 
notice;  Higgins  v.  Morrison,  4  Dana,  lOO,  holding  that  waiver  of  right  of  notice 
may  be  inferred  by  jury  from  acts  of  party;  Russell  v.  Buck,  11  Vt.  166;  Loose 
V.  Loose,  36  Pa.  538;  Breed  v.  Hillhouse,  7  Conn.  523, — holding  that  promise 
of  indorser  after  dishonor  of  note  to  pay  it  is  presumptive  evidence  of  demand 
and  notice;  Robinson  v.  Day,  7  La.  Ann.  201,  holding  that  renewal  of  note  by  in- 
dorser prima  facie  evidence  that  there  was  no  laches  on  part  of  holder  which 
would  discharge  indorser  from  his  obligation;  Farrington  v.  Brown,  7  N.  H.  271, 
holding  that  promise  to  pay  note  not  waiver  of  demand  and  notice  unless  made 
with  full  knowledge  that  there  had  been  no  demand  or  notice;  Tebbetts  v.  Dowd, 
23  Wend.  379,  holding  that  holder  of  indorsed  bank  check  is  entitled  to  recover 
against  the  indorser  on  a  promise  to  pay  made  after  maturity,  without  direct 
proof  of  demand  and  notice;  Jones  v.  Savage,  6  Wend.  658,  holding  that  promise 
by  drawer  of  bill  of  exchange  to  make  arrangements  satisfactory  to  holder  will 
not  subject  him  to  payment  without  proof  of  demand  and  notice ;  Bridge  v.  John- 
son, 5  Wend.  342,  holding  that  promise  of  defendant  did  not  amount  to  a  waiver 
of  his  right.  Knight  v.  Fox,  Morris  (Iowa)  305,  holding  that  plaintiff  is  not 
bound  to  prove  demand  and  notice  as  averred,  where  they  have  been  previously 
waived  by  defendant;  Harwell  v.  M'Cullock,  2  Overt.  275,  holding  that  subsequent 
promise  by  drawer  of  bill  of  exchange  waives  protest. 
Preanmption  from  promise  after  maturity. 

Cited  in  note  in  8  A.  D.  306,  on  presumption  from  promise  to  pay  after  matur- 
ity. 

3  AM.  DEC.  469,  SMITH  v.  LEWIS,  S  JOHNS.   157. 
Right  of  action  for  perjury  or  subornation  of  witness. 

Cited  in  Curtis  v.  Fairbanks,  16  N.  H.  542;  Young  v.  Leach,  27  App.  Div.  293, 
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50  N.  Y.  Supp.  670;  Severance  t.  Judkins,  73  Me.  376;  Stevens  v.  Rowe,  59  N.  H. 
578,  47  A.  R.  231;  Phelpe  ▼.  Stearns,  4  Gray,  105,  64  A.  D.  61;  Cunningham  v. 
Brown,  18  Vt  123,  46  A.  D.  140;  Taylor  ▼.  Bidwell,  66  Cal.  489,  4  Pac.  491; 
HcCafferty  v.  O'Brien,  1  Cin.  Sup.  Ct.  Rep.  64, — holding  perjury  not  actionable 
by  party  cast  in  judgment  thereby;  Silverman  v.  Doran,  23  Misc.  96,  51  N.  Y. 
Supp.  731,  holding  that  no  action  will  lie  for  fraudulently  securing  foreign  pat- 
ent; Abbott  V.  Bahr,  3  Chand.  (Wis.)  210,  3  Pinney  (Wis.)  193,— holding  that  no 
action  can  be  maintained  for  injury  sustained  for  perjury  in  vacating  entry  in 
land  office. 

Cited  in  reference  note  in  47  A.  R.  233,  on  right  of  action  against  one  giving  or 
procuring  false  testimony. 

Cited  in  note  in  85  A.  D.  501,  on  civil  action  against  witness  for  perjury. 

Distinguished  in  Verplanck  v.  Van  Buren,  76  N.  Y.  247,  holding  that  action  will 
lie  where  in  pursuance  of  a  conspiracy  parties  make  fraudulent  use  of  legal  pro- 
ceeding to  injure  another;  Rice  v.  Coolidge,  121  Mass.  393,  23  A.  R.  279,  holding 
that  one  not  a  party  to  a  former  action  may  maintain  tort  against  a  person  also 
not  a  party  thereto,  for  suborning  witnesses  to  testify  falsely  in  that  action 
whereby  his  character  is  defamed. 
CtvU  UabUlty  for  criminal  act. 

Cited  in  Mairs  ▼.  Baltimore  &  O.  R.  Co.  73  App.  Div.  265,  76  N.  Y.  Supp.  838, 
holding  that  the  punishment  of  a  felony  is  presumed  to  be  exclusive  of  any  other 
remedy  for  the  wrong. 
ConclusiTeness  of  judgment. 

Cited  in  Demerit  ▼.  Lyford,  27  N.  H.  541;  Dobson  v.  Pearoe,  12  N.  Y.  156,  62 
A.  D.  152;  Carter  ▼.  First  Ecclesiastical  Soc.  3  Conn.  455;  Homer  v.  Fish,  1  Pick. 
435,  11  A.  D.  218;  Haddock  v.  Haddock,  201  U.  S.  562,  50  L.  ed.  867,  26  Sup.  Ct. 
Rep  625;  Kelktgg  v.  Maddocks,  1  Wash.  Terr.  407;  Hancock  Inspirator  Co.  v. 
Jenks,  21  Fed.  911;  Shelbina  Hotel  Asso.  v.  Parker,  58  Mo.  327;  State  v.  Reed, 
26  Conn.  202;  Tucker  v.  Harris,  13  Ga.  1,  58  A.  D.  488;  Webster  v.  Reid,  Morris 
(Iowa)  467;  Monroe  v.  Douglas,  4  Sandf.  Ch.  126;  Hillsborough  v.  Nichols,  46 
N.  H.  379;  Hoffman  v.  Coster,  2  Whart.  453;  Wyman  v.  Campbell,  6  Port.  (Ala.) 
219,  31  A.  D.  677, — holding  that  judgment  of  court  having  jurisdiction  of  the 
parties  and  the  subject-matter  is  conclusive  on  the  parties  and  their  privies; 
Macdonald  v.  Schroeier,  28  Pa.  Super.  Ct.  128,  holding  that  conviction  by  jury 
conclusive  evidence  of  probable  cause  of  prosecution ;  Johnson  v.  Jones,  2  Neb.  126, 
holding  that  judgment  could  not  be  attacked  collaterally;  The  Acorn,  2  Abb.  (U. 
8.)  434,  Fed.  Cas.  No.  29,  2  Legal  Gaz.  314,  holding  that  an  order  of  court  of 
competent  jurisdiction  admitting  an  alien  to  citizenship  is  in  nature  of  a  judgment 
and  is  conclusive  as  to  question  of  requisite  length  of  residence ;  Loring  v.  Steine- 
man,  1  Met.  204,  holding  decree  of  distribution  after  proper  notice  so  far  con^ 
elusive  as  to  protect  administrator  acting  in  good  faith  thereunder. 

Cited  in  note  in  25  A.  S.  R.  171,  on  relief  from  judgments  obtained  by  perjury. 

Distinguished  in  Farmer  v.  Stewart,  2  N.  H.  97;  Thrasher  v.  Haines,  2  N.  H. 
443, — where  judgment  was  between  different  parties;  Dobson  v.  Pearce,  1  Abb. 
Pr.  97,  holding  that  it  is  a  good  defense  to  an  action  upon  a  judgment  that  it  was 
fraudulently  obtained. 
—  Of  foreign  Judgment. 

Cited  in  Hilton  v.  Guyot,  159  U.  S.  113,  40  L.  ed.  95,  16  Sup.  Ct.  Rep.  139, 
holding  that  foreign  judgment  only  prima  facie  evidence  of  merits  of  the  claim 
if  by  law  of  the  country  where  it  was  rendered  our  judgments  are  not  conclusive ; 
MacDonald  v.  Grand  Trunk  R.  Co.  71  N.  H.  448,  93  A.  S.  R.  550,  59  L.RJk   448, 
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52  Atl.  982;  Williamt  ▼.  Preston,  3  J.  J.  Marsh.  600,  20  A.  a  179,— holding  that 
when  foreign  judgment  is  attaeked  collaterally  it  is  conclusive. 

Cited  in  note  in  94  A.  S.  R.  639,  on  conclusiveness  of  foreign  judgments. 
Reoovery  of  money  paid  on  Told  Jvdgment. 

Cited  in  Hollingsworth  ▼.  Stone,  90  Ind.  244,  holding  that  money  paid  oo  Toid 
judgment  may  be  recovered. 

S  AM.  DEO.  47S,  JARVIS  v.  HATHEWAT,  t  JOHNS.  180. 
Privileged  defamatory  communications. 

Cited  in  Streely  v.  Wood,  15  Barb.  106,  holding  that  action  would  not  lie  for 
charges  preferred  in  good  faith  by  one  member  of  a  lodge  sgainst  another  for 
violation  of  other  rules  of  the  society;  Sewall  v.  Catlin,  3  Wend.  291,  holding 
communication  affecting  the  solvency  of  a  merchant  made  by  a  bank  director  to  a 
codirector  not  privil^ed;  Vanderzee  v.  M'Gregor,  12  Wend.  646,  27  A.  D.  166, 
holding  remonstrance  against  the  granting  of  a  liquor  license  to  a  particular  in- 
dividual making  charges  against  him  was  privileged. 

Cited  in  reference  note  in  34  A.  D.  340,  on  privilege  as  to  words  spoken  in 
judicial  proceedings. 

Cited  in  notes  in  9  E.  R.  C.  80,  on  privilege  of  oommunication  fairly  made  in 
discharge  of  some  public  or  private  duty,  legal  or  moral,  as  defense  to  acti<m  for 
libel  or  slander;  104  A.  S.  R.  143,  on  application  of  doctrine  of  privilege  to  state- 
ments relative  to  members  of  lodges  or  societies. 

—  Charges  pertaining  to  chnrcta  discipline. 

Cited  in  Kleizer  v.  Symmes,  40  Ind.  662,  holding  charges  made  at  a  session  of 
church  elders  which  was  provided  by  church  regulations  were  privileged  if  not 
malicious;  Coombs  v.  Rose,  8  Blackf.  166,  holdii^  same  of  words  spoken  or  writ- 
ten in  the  regular  course  of  church  discipline  to  or  of  members  of  the  church  and 
among  themselves;  Remington  v.  Congdon,  2  Pick.  310,  13  A.  D.  431,  holding  same 
where  a  member  of  a  church  consented  to  charges  being  prefered  against  him  in 
writing  by  a  person  not  a  member,  so  that  the  charges  might  be  investigated. 
New  trial  for  verdict  contrary  to  evidence. 

Cited  in  Wheeler  v.  Calkins,  17  How.  Pr.  461;  CUrk  v.  Hatfield,  88  lU.  440,~ 
denying  new  trial  on  sole  ground  that  verdict  is  against  the  weight  of  the  evi- 
dence; Moore  v.  Central  R.  Co.  24  N.  J.  L.  268,  on  right  of  court  to  set  aside  a 
verdict;  Law  v.  Merrills,  6  Wend.  268,  on  right  to  grant  new  trial  when 
verdict  against  the  weight  of  the  evidence;  People  v.  Townsend,  37  Barb. 
620,  denying  new  trial  where  the  testimony  is  contradictory  and  character 
and  credit  of  witnesses  is  questioned;  Hurtin  v.  Hopkins,  9  Johns.  36,  same  on 
the  ground  the  jury  misunderstood  or  disregarded  the  evidence;  Blanchard's  Gun- 
Stock  Turning  Factory  v.  Jacobs,  2  Blatchf.  69,  Fed.  Cas.  No.  1,620,  holding  that 
in  an  action  of  tort  where  there  was  evidence  on  both  sides  and  the  verdict  was 
not  clearly  against  the  weight  of  the  evidence,  it  would  not  be  set  aside;  Culver 
V.  Avery,  7  Wend.  380,  22  A.  D.  686,  upholding  verdict  in  case  for  fake  represen- 
tation, as  against  evidence  unless  it  be  clearly  and  manifestly  wrong. 

Cited  in  notes  in  23  A.  D.  336 ;  39  A.  D.  692,— on  grant  of  new  trial  because  ver. 
diet  is  against  evidence. 

—  In  penal  and  vindictive  actions. 

Cited  in  Paddock  v.  Salisbury,  2  Cow.  811,  holding  that  in  action  for  slander 
that  a  new  trial  would  not  be  granted  merely  because  the  verdict  was  against  the 
weight  of  the  evidence;  Sheen  v.  Peoria  Journal  Co.  63  111.  App.  267;  Bailey  v. 
Dean,  6  Barb.  297,— on  same  point;  Root  v.  King,  7  Cow.  613,  holding  same  in 
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libel;  Fleming  t.  Brauer,  110  App.  Div.  876,  96  N.  Y.  Supp.  594,  holding  that 
in  action  for  slander  verdict  for  the  defendant  would  not  be  set  aside  as  against 
the  evidence  unless  it  clearly  indicates  passion  or  prejudice;  Remington  v.  Con- 
don, 2  Pick,  310,  13  A.  D.  431,  holding  slight  but  insufficient  evidence  of  malice  to 
sustain  verdict  would  not  warrant  disturbing  a  verdict  excluding  malice;  Engel 
V.  New  York  Evening  Post  Co.  38  Misc.  377,  77  N.  Y.  Supp.  884,  upholding  verdict 
in  libel  where  the  jury  had  found  the  substantial  verity  of  the  charges  made; 
Sargeant  v.  ,  5  Cow.  106,  holding  in  seduction  case  that  conflict  in  evi- 
dence wfis  no  ground;  Rundell  v.  Butler,  10  Wend.  119,  upholding  verdict  in 
libel  against  the  weight  of  evidence  where  the  proof  is  such  as  would  have 
warranted  a  verdict  for  plaintiff  for  nominal  damages;  Jones  v.  King,  33  Wis. 
422,  holding  same  in  action  for  slander;  People  v.  Glasgow,  30  App.  Div.  94,  52 
N.  Y.  Supp.  24,  holding  that  the  trial  judge  has  a  right  to  grant  a  new  trial 
in  an  action  to  recover  a  penalty  when  verdict  is  against  the  evidence ;  Lawyer  v. 
&nith,  1  Denio,  207,  holding  that  in  action  for  damages  under  the  statute  for 
burning  of  woods  verdict  would  not  be  set  aside  on  sole  ground  that  it  was  against 
evidence. 
Malloe  In  slander  as  Jury  question. 

Cited  in  Jamigan  v.  Fleming,  43  Miss.  710,  5  A.  R.  514,  holding  in  action  for 
slander  it  is  the  province  of  the  jury  to  determine  whether  the  words  used  were 
slanderous  and  malicious  or  not;  Root  v.  King,  7  Cow.  613,  on  question  of  malice 
in  libelous  publication  as  matter  for  the  jury  under  the  direction  of  the  court; 
Lathrop  v.  Hyde,  25  Wend.  448,  holding  that  where  a  communication  may  in 
itself  be  privileged,  if  the  jury  find  that  it  was  made  maliciously  an  action  may  be 
maintained. 

Cited  in  reference  note  in  7  A.  D.  737,  on  malice  in  slander  as  question  for  jury. 
Actionable  words  as  depending  on  meaning  conveyed. 

Cited  in  Bridgman  t.  Armer,  57  Mo.  App.  528,  holding  that  when  it  is  apparent 
from  the  circumstances  that  the  words  otherwise  actionable  were  not  intended 
or  understood  as  charging  a  felony  they  are  not  actionable;  Haynes  v.  Haynes, 
29  Me.  247,  holding  that  words  spoken  of  another  in  th^nselves  actionable  but 
nnder  such  circumstances  as  would  not  lead  the  persons  present  to  believe  they 
were  spok^i  as  true  cannot  support  an  action;  Haynes  v.  Haynes,  29  Me.  247, 
on  intended  meaning  as  effecting  actionableness  of  words. 

Distinguished  in  Owen  v.  McKean,  14  IlL  459,  rejecting  evidence  that  the  crime 
barged  was  conunitted  but  by  another  person  than  plaintiff. 

S  AM.  DEC.  475,  SBARS  t.  BRINK,  S  JOHNS.  210. 

Necessity  that  memorandum  of  contract  express  consideration. 

Cited  in  Taylor  v.  Pratt,  3  Wis.  674,  holding  that  not  only  the  promise  but  the 
considnation  therefor  must  be  expressed  in  writing;  Justice  v.  Lang,  42  N.  T. 
493,  1  A.  R.  576  (reversing  2  Robt.  333,  80  How.  Pr.  425),  on  same  point;  Kerr 
V.  Shaw,  13  Johns.  236,  holding  that  a  warranty  in  writing  not  under  seal  for 
the  quiet  enjoyment  of  land  must  express  the  consideration  on  which  it  is  founded ; 
Thompson  v.  Blanchard,  3  N.  Y.  335  (dissenting  opinion) ;  Miller  v.  Irvine,  18 
N.  C.  (1  Dev.  ft  B.  L.)  103  (dissenting  opinion) ;  Taylor  v.  Fleckenstein,  30  Fed. 
99;  Durham  t.  Manrow,  2  N.  T.  533  (dissenting  opinion),— on  necessity  that  the 
eonsideratioB  for  a  promise  be  expressed  in  writing;  Lecat  v.  Tarel,  3  M'Cord  L. 
158,  discussing  same  question. 

CTited  in  reference  notes  in  69  A.  8.  R.  534,  on  necessity  of  expressing  considera- 
tion for  promise  to  answer  for  debt  of  another;  9  A.  D.  110,  on  expressing  con- 
nderation  in  writing  where  agreement  is  required  to  be  in  writing. 
Am.  Dec.  Vol.  I.— 26. 
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Cited  in  notes  in  II  L.R,A.  98,  on  necessity  that  consideration  appear  in  memo- 
randum of  contract  to  authorize  specific  performance;  60  A.  S.  R.  434,  on  neces- 
sity and  sufficiency  of  exi^ression  of  consideration  of  contract. 

—  Under  statute  reqairin^  that  "aci^emenf*  be  in  writing. 

Cited  in  Neelson  ▼.  Sanbome,  2  N.  H.  413,  9  A.  D.  108,  holding  that  statute  re- 
quiring the  agreement  to  be  in  writing  means  consideration  of  the  promise  as  well 
as  the  promise  must  be  expressed;  Slingerland  ▼.  Morse,  7  Johns.  463,  on  same 
point;  Drake  v.  Seaman,  97  N.  Y.  230,  holding  that  amendment  of  statute  of 
frauds  dropping  the  clause  providing  that  the  consideration  be  in  writing  did  not 
annul  the  requirement  that  all  substantial  and  material  averments  be  expressed; 
Church  V.  Brown,  21  N.  Y.  315,  on  rule  under  former  statute;  Broadwell  v.  Get- 
man,  2  Denio,  87,  on  the  meaning  of  the  word  "agreement"  as  used  in  the  statute 
of  frauds. 

Cited  in  reference  notes  in  4  A.  D.  71,  on  necessity  of  stating  consideration  in 
memorandum;  8  A.  D.  621,  on  necessity  of  expressing  consideration  of  guaranty 
in  the  instrument;  9  A.  D.  137,  on  necessity  of  consideration  being  in  writing 
where  agreement  required  to  be  written. 

Cited  in  note  in  6  E.  R.  C.  253,  on  necessity  for  stating  consideration  in  mono- 
randum  required  by  statute  of  frauds. 

Disapproved  in  Tufts  v.  Tufts,  3  Woodb.  ft  M.  466,  Fed.  Cas.  No.  14,233;  Speyer 
V.  Lambert,  6  Abb.  Pr.  N.  8.  309,  1  Sweeney,  335,  37  How.  Pr.  315;  Bean  v.  Valle, 
2  Mo.  126;  Britton  v.  Angier,  48  N.  H.  420, — holding  that  the  provision  of  the 
statute  providing  that  the  agreement  must  be  in  writing  does  not  mean  tiiat  the 
consideration  for  the  promise  be  expressed  in  writing;  Sage  v.  Wilcox,  6  Conn.  81, 
on  same  point. 

—  Contracts  assuming  or  guaranteeing  debt  of  another. 

Cited  in  Packer  v.  Willson,  15  Wend.  343;  Brumm  v.  Gilbert,  27  Misc.  421,  59 
N.  Y.  Supp.  237, — holding  instrument  guaranteeing  existing  debt  of  another  void 
which  fails  to  express  any  consideration;  Henderson  v.  Johnson,  6  Ga.  390; 
Bennett  v.  Pratt,  4  Denio,  275, — holding  to  same  effect;  Hall  v.  Farmer,  5  Denio, 
484;  Brewster  v.  Silence,  8  N.  Y.  207, — holding  that  guarantee  indorsed 
promissory  note  must  express  the  consideration;  Staats  v.  Howlett,  4  Denio,  559, 
to  similar  effect  in  case  of  indorsement  on  a  note;  Manrow  v.  Durham,  3  Hill, 
584  (dissenting  opinion),  on  indorsement  of  a  note  as  importing  a  consideration; 
Smith  V.  Ives,  15  Wend.  182,  holding  that  in  a  promise  to  guarantee  the  payment 
of  an  overdue  note  expressing  no  consideration,  forbearance  to  sue  will  not  be 
implied  as  the  consideration. 

Distinguished  in  Leonard  v.  Verdenburgh,  8  Johns.  29,  5  A.  D.  317,  holding  that 
where  the  promise  to  answer  for  the  debt  of  another  is  part  of  the  original  under- 
taking and  not  collateral  no  written  consideration  need  be  expressed;  Farl^  v. 
Cleveland,  4  Cow.  432,  15  A.  D.  387,  holding  that  promise  to  pay  debt  of  a  third 
person  arising  out  of  a  new  consideration  moving  to  the  promisor  either  from  the 
promisee  or  the  original  debtor  such  promise  is  not  within  the  statute  of  frauds; 
Rogers  y.  Kneeland,  13  Wend.  114  (affirming  10  Wend.  219),  holding  that  where 
the  consideration  could  be  implied  from  the  terms  of  the  instrument  in  a  prom- 
ise to  answer  for  the  debt  of  another  it  would  be  considered  to  be  in  writing; 
Marquand  v.  Hipper,  12  Wend.  520,  holding  that  where  a  party  guaranteed  to  be 
security  for  silver  put  into  the  hands  of  another  to  be  worked,  the  delivery  of 
the  silver  was  a  sufficient  expression  of  the  consideration. 

Disapproved  in  Sage  v.  Wilcox,  6  Conn.  81;  Fyler  ▼.  Givens,  3  HIU  L.  48, 
Riley's  L.  56;  Dorman  v.  Richard,  1  Fla.  323;  Dorman  v.  Bigelow,  1  Fla.  281; 
Shively  v.  Black,  45  Pa.  345,  2  Phila.  Leg.  Int.  252,— holding  that  the  considera- 
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tion  of  a  written  agreanait  to  answer  for  the  debt  of  another  need  not  be  ex- 
pressed in  the  writing;  Taylor  v.  Ross,  3  Yerg.  330,  holding  to  similar  effect; 
King  V.  Shoemaker,  1  Pearson  (Pa.)  206,  holding  that  an  oral  promise  by  the  as- 
signee of  property  to  pay  the  debts  of  the  assignor  was  not  within  the  statute  of 
frauds. 

—  Land  contmcta. 

Cited  in  Soles  v.  Hickman,  20  Pa.  180,  holding  that  a  receipt  for  part  of  pur- 
chase money  defining  the  lot  sold  but  not  mentioning  the  price  or  any  other  terms 
of  the  sale  was  not  sufficient;  Farwell  v.  Lowther,  18  IlL  252,  holding  that  con- 
tract must  be  in  writing,  must  specify  the  parties,  terms,  price  and  description 
of  property ;  Phillips  v.  Adams,  70  Ala.  373,  holding  contract  void  when  the  ouly 
writing  executed  was  a  bond  for  title  which  did  not  show  the  consideration  and 
no  part  of  the  purchase  money  was  paid;  Horton  v.  Wollner,  71  Ala.  452,  holding 
to  similar  effect. 
Parol  agreements  to  answer  for  another's  debt. 

Cited  in  Peabody  v.  Harvey,  4  Conn.  110,  10  A.  D.  103,  holding  that  a  parol 
agreement  to  be  security  for  the  payment  of  a  note  by  another  was  void  under  the 
statute  of  frauds;  Huntington  v.  Harvey,  4  Conn.  124,  holding  to  similar  effect. 

Cited  in  note  in  5  A.  D.  322,  on  oral  promise  to  pay  debt  of  another. 
English  holdings  as  precedent  for  American  decisions. 

Disapproved  in  Bayard's  EsUte,  21  Pa.  Co.  Ct  49,  7  Pa.  Dist.  R.  270,  holding 
that  the  rulings  of  the  English  cases  would  not  be  followed  when  the  reasons  for 
the  rule  no  longer  existed. 

1  AM.  DEC.  478,  FOOTB  T.  COIiVIN,  S  JOHNS.  216. 
Interests  of  parties  to  an  agreement  to  crop  on  shares. 

Cited  in  Lewis  v.  Lyman,  22  Pick.  437;  Taylor  v.  Bradley,  39  N.  Y.  129,  100  A. 
D.  416,  4  Abb.  App.  Dec  363;  DeMott  v.  Hagerman,  8  Cow.  220,  18  A.  D.  443,— 
holding  that  where  land  is  let  on  shares  the  lessor  and  lessee  are  tenants  in  com- 
mon of  the  crop;  Putnam  v.  Wise,  1  Hill,  234,  37  A.  D.  309,  holding  same  where 
parties  entered  into  a  contract  under  seal  with  the  owners  of  land  to  farm  it  on 
shares;  Caswell  v.  Dietrich,  15  Wend.  379,  holding  that  an  agreement  to  grow 
grain  upon  a  farm  and  to  give  a  certain  proportion  to  the  landlord  was  an  agree- 
ment to  work  on  shares  and  not  a  lease  to  render  rent;  Bishop  v.  Doty,  1  Vt.  37, 
holding  that  agreement  between  two  parties  that  one  shall  raise  a  crop  on  shares 
on  the  land  of  the  other  did  not  amount  to  a  lease  of  the  land,  their  interests  being 
joint  before  the  severance  of  the  crop;  Aiken  v.  Smith,  21  Vt.  172,  holding  to 
similar  effect;  Henderson  v.  Allen,  23  Cal.  519,  holding  that  where  parties  agreed 
to  work  a  mine  on  shares,  the  agreement  did  not  create  the  relation  of  landlord 
and  tenant,  but  merely  made  them  tenants  in  common. 

Cited  in  notes  in  6  L.R.A.  617,  on  what  are  emblements;  37  A.  D.  317,  on  agree- 
ment for  cultivation  of  land  on  shares  as  creating  cotenancy  in  crops;  23  L.R.A. 
468,  on  sale  or  mortgage  of  crops  raised  on  shares. 
—Right  to  sne  for  loss  of  or  injury  to  crop. 

Cited  in  Moulton  v.  Robinson,  27  N.  H.  550,  holding  that  when  land  is  farmed 
on  shares  the  owners  and  lessees  are  tenants  in  common  of  the  cr<^  and  entitled 
to  join  in  an  action  for  any  injury  done  to  it;  Dinehart  v.  Wilson,  15  Barb»  595, 
holding  same  in  an  action  by  the  lessor  to  recover  his  share  of  the  crop;  Smyth 
V.  Tankersley,  20  Ala.  212,  56  A.  D.  193;  McNealy  v.  State,  17  Fla.  198;  Arm- 
■trong  V.  Bicknell,  2  Lans.  216;  Fiero  v.  Betts,  2  Barb.  633;  Harris  v.  Frink,  49 
N.  Y.  24,  10  A.  R.  318;  Walker  v.  Fitts,  24  Pick.  191, — holding  same  in  an  action 
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by  the  lettee  to  reoorer  for  hit  share  of  the  erop ;  Andrew  ▼.  Newoomb,  32  N.  Y.  417, 
holding  that  owner  of  land  agreeing  with  another  to  erop  it  on  thares  has  such  an 
interest  in  the  crops  to  be  raised  that  he  might  maintain  an  action  therefor; 
Delaney  v.  Boot,  99  Mass.  646,  97  A.  D.  52,  holding  that  where  the  owner  when 
the  crop  was  ripe  seized  all  of  it  the  cropper  had  a  cause  oi  action  against  kim, 
they  being  tenants  in  common  of  the  crop;  Stultz  t.  Dickey,  5  Binn.  285,  6  A.  D. 
411,  on  the  ri|^t  of  farmer  on  shares  to  maintain  an  action  for  injury  to  the  crop. 
Interest  in  crops  not  matured. 

Cited  in  Moulton  t.  Robinson,  27  N.  H.  550,  on  a  lease  reserving  share  of  crops 
as  rent  they  are  property  of  lessor  before  severance;  Watkins  t.  Wyatt,  9  Baxt. 
250,  40  A.  R.  90,  holding  that  a  crop  yet  to  be  planted  was  the  subject  of  a 
valid  mortgage;  Steele  v.  Farber,  37  Mo.  71,  on  growing  crops  as  part  of  the 
realty. 
Right  of  purchaser  of  land  to  crops  or  fixtures. 

Cited  in  Wintermute  v.  Light,  46  Barb.  278,  holding  that  where  the  owner  con- 
veyed the  lands  by  an  absolute  conveyance  wine  plants  passed  by  the  conveyance 
notwithstanding  a  parol  reservation  thereof  by  the  grantor;  Turner  v.  Cool,  23 
Ind.  56,  85  A.  D.  449,  holding  crops  a  part  of  the  land  not  reservable  by  parol; 
Bloom  V.  Welsh,  27  N.  J.  L.  177;  Thweat  v.  SUmps,  67  Ala.  96,— folding  that 
growing  crops  are  part  of  the  realty  and  pass  wiUi  the  title  to  the  land  to  a  pur- 
chaser at  an  execution  sale;  Riley  v.  Sexton,  32  Hun,  245,  on  growing  crops  as 
part  of  the  land  that  would  pass  by  a  deed  unless  reserved;  Pea  v.  Pea,  35  Ind. 
387,  holding  that  a  sawmill  and  machinery,  there  being  no  reservation,  were  re- 
garded as  part  of  the  realty  and  passed  by  the  conveyance;  Floyd  v.  Ricks,  14  Ark. 
286,  58  A.  D.  374,  denying  right  of  settler  on  public  land  to  maintain  trespass 
quare  clau9um  fregii  against  purchaser  from  government  who  enters  and  converts 
to  his  own  use  crop  planted  by  former. 

DisaiH[>roved  in  Smith  v.  Johnston,  1  Penr.  k  W.  471,  21  A.  D.  404,  holding  that 
by  a  sale  conveyance  and  delivery  of  possession  of  land,  the  grain  growing  thereon 
does  not  pass  to  the  vendee. 
Creation  of  resulting  trusts. 

Cited  in  Union  College  v.  Wheeler,  59  Barb.  585,  5  Lans.  160,  holding  that 
where  the  purchase  money  for  lands  was  paid  by  three  persons  equally,  but  the 
deed  taken  by  one  alone,  a  trust  resulted  in  favor  of  the  others;  Sunderland  v. 
Sunderland,  19  Iowa,  325;  Eaton  v.  George,  40  N.  H.  258;  Parker  v.  Newitt,  18 
Or.  274,  23  Pac.  246, — holding  that  when  one  purchases  an  estate  and  takes  the 
title  in  the  name  of  another,  there  arises  a  resulting  trust  in  favor  of  the  owner 
of  the  money;  Jackson  ex  dem.  Erwin  v.  Moore,  6  Cow.  706,  on  the  point,  that 
where  one  party  pays  the  money  and  the  deed  is  taken  out  in  the  name  of  another 
a  trust  results  in  favor  of  the  party  advancing  the  purchase  price;  Jackson  ex 
dem.  Livingston  v.  Bateman,  2  Wend.  570,  holding  that  the  proof  should  be  clear 
that  the  purchase  money  was  the  property  of  him  who  claims  the  resulting  trust; 
White  V.  Carpenter,  2  Paige,  217,  discussing  the  establishment  of  a  resulting  trust 
in  lands;  Garfield  v.  Hatmaker,  15  N.  Y.  475,  holding  that  by  statute  where  one 
party  pays  the  purchase  price  for  land  which  is  conveyed  to  another  no  trust 
results  in  favor  of  the  party  paying  the  purchase  money  though  a  trust  may  re- 
sult in  favor  of  the  payer's  creditors  at  the  time. 

Cited  in  reference  notes  in  27  A.  D.  313,  as  to  when  resulting  trust  arises; 
12  A.  D.  507;  26  A.  D.  68;  36  A.  D.  166;  39  A.  D.  46;  57  A.  D.  618,— <m  resulting 
trust  where  one  pays  purchase  price  of  land  and  deed  is  taken  in  name  of  an- 
other. 

Cited  in  notes  in  2  L.R.A.  146;  34  L.  ed.  U.  S.  1092, — on  resulting  trusts. 
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Nature  of  resultiiig  trust. 

Cited  in  WatkinB  ▼.  Holnuui,  16  Pet.  25,  10  L.  ed.  873,  on  resulting  trust  as  a 
mere  equitable  interest;  Reid  t.  Fitch,  11  Barb.  399,  holding  that  although  re- 
sulting trusts  have  been  abrogated  by  statutes  where  land  was  bought  for  a  luna- 
tie  with  his  money  in  his  name  by  statutory  exception  the  resulting  trust  in  his 
faYor  was  turned  into  a  legal  estate. 
Parol  eridence  to  prove  a  resulting  trust. 

Cited  in  Jackson  ex  dem.  Benson  t.  Matsdorf,  11  Johns.  91,  8  A.  D.  356;  Boyd 
V.  ITLean,  1  Johns.  Ch.  682;  Turner  v.  Street,  2  Rand.  (Va.)  404,  14  A.  D.  792; 
Scoby  T.  Blanchard,  3  N.  H.  170,— holding  that  a  resulting  trust  may  be  proved 
by  parol  evidence;  Jackson  ex  dem.  Walton  v.  Leggett,  7  Wend.  377,  to  same 
point;  Neill  v.  Keese,  6  Tex.  23»  61  A.  R.  746,  holding  that  after  the  death  of 
the  nominal  purchaser  parol  evidence  was  admissible  to  establish  a  trust  against 
the  express  declaration  of  the  deed;  Powell  v.  Monson  k  B.  Mfg.  Co.  3  Mason, 
347,  Fed.  Cas.  No.  11,356,  holding  that  if  a  joint  purchase  be  made  in  the  name 
of  one  of  tbe  eopurchasers  parol  eridence  is  admissible  to  prove  the  fact;  Critten- 
den V.  Woodruff,  11  Ark.  82;  Olive  v.  Dougherty,  3  G.  Greene,  371, — ^holding  that 
parol  should  be  conclusive  that  the  purchase  money  belonged  to  the  cestui  q%ie 
trust  or  was  advanced  for  him  as  a  loan  or  gift;  Brown  v.  Dysinger,  1  Rawle, 
408  (dissenting  opinion),  on  the  creation  of  a  trust  by  parol. 

Cited  in  reference  notes  in  4  A.  D.  663;  6  A.  D.  374;  24  A.  D.  417,— on  parol 
evidence  to  establish  trust;  13  A.  D.  134,  on  parol  proof  to  establish  resulting 
trust;  56  A.  D.  766,  as  to  when  trust  in  land  may  be  created  or  established  by 
parol  under  statute  of  frauds. 

Disapproved  in  Goodwin  v.  Hubbard,  16  Mass.  210,  holding  that  parol  evidence 
eould  not  be  introduced  to  show  a  resultii^  trust  which  does  not  appear  by  the 
deed. 
Levlabillty  of  equitable  estates. 

Cited  in  Pitts  v.  McWhorter,  3  Ga.  6,  46  A.  D.  406;  Kellogg  v.  Wood,  4  Paige, 
678, — holding  resulting  trust  in  lands  liable  to  sale  on  execution;  Guthrie  v. 
Gardner,  19  Wend.  414,  holding  purchase  oi  land  in  name  of  wife  a  resulting  trust 
which  could  be  sold  on  execution;  Hershy  v.  Latham,  42  Ark.  306,  holding  that 
land  purchased  by  a  husband  and  conveyed  to  his  wife  in  fraud  of  his  creditore 
might  be  sold  in  execution  against  him ;  Warren  v.  Ireland,  29  Me.  62,  discussing 
tile  right  to  subject  the  interest  of  a  cestui  que  trust  to  sale  on  execution;  Moore 
V.  Spellman,  6  Denio,  226,  on  right  to  sell  estate  of  the  cestui  que  trust  on  execu- 
tion. 

Cited  in  reference  note  in  13  A.  D.  134,  on  levy  on  land  embraced  within  re- 
sulting trust  to  satisfy  execution  against  cestui  que  trust. 

Cited  in  note  in  97  A.  D.  308,  on  interest  of  beneficiary  under  resulting  trust 
being  subject  to  execution. 

Disapproved  in  Disborough  v.  Outcalt,  1  N.  J.  Eq.  208,  holding  equitable 
interest  in  real  estate  not  subject  to  sale  on  execution;  Den  ex  dem.  Green  v. 
Steehnan,  10  N.  J.  L.  193,  on  same  point;  You  v.  Flinn,  34  Ala.  409,  holding  that 
interest  of  cestui  que  trust  not  subject  to  sale  on  execution;  Russell  v.  Lewis, 
2  Pick.  608,  holding  that  a  trust  estate  could  not  be  extended  on  by  a  creditor 
of  tiie  cestui  que  trust;  Doe  ex  dem.  Davis  v.  McKinney,  6  Ala.  719,  holding  that 
an  equitable  interest  in  real  estate  is  not  subject  to  sale  on  execution;  King  v. 
Tuseumbia,  C.  &  D.  R.  Co.  Fed.  Cas.  No.  7,808,  holding  that  the  interest  of  a 
grantor  m  a  trust  deed  is  not  such  an  interest  as  can  be  sold  on  execution; 
Trask  v.  Green,  9  Mich.  368,  holding  that  a  resulting  trust  in  real  estate  exist- 
ing |Mrior  to  its  abrogation  by  statute  was  not  subject  to  attachment  or 
execution. 


Digitized  by 


Google 


3  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  406 

S  AM.  DEC.  482,  RUGGIiES  T.  KECXER,  S  JOHNS.  268. 
Conflict  of  laws  as  to  Uailtatioii  of  actloBS. 

Cited  in  Townsend  v.  Jemison,  9  How.  407,  13  L.  ed.  194;  Le  Roy  v.  Crownin- 
shield,  2  Mason,  151,  Fed.  Cas.  No.  8,269;  Urton  v.  Hunter,  2  W.  Va.  83;  Miller 
T.  Brenham,  68  N.  Y.  83, — ^holding  that  contraet  was  not  barred  by  a  plea  of  the 
operation  of  the  statute  of  the  state  where  it  was  made;  Toulandon  v.  Lachen- 
meyer,  6  Abb.  Pr.  N.  S.  216,  1  Sweeney,  45,  37  How.  Pr.  145,  holding  same  in 
action  to  recover  for  money  lent  and  goods  sold;  Olcott  v.  Tioga  R.  Co.  20  N.  Y. 
210,  75  A.  D.  393,  holding  same  in  an  action  against  a  foreign  corporation  plead- 
ing the  sUtute;  Beer  v.  Simpson,  65  Hun,  17,  19  N.  Y.  Supp.  678,  22  N.  Y.  Civ. 
Proc.  Rep.  351,  holding  same  in  an  action  on  foreign  judgment;  Decouche  v. 
Savetier,  8  Johns.  Ch.  190,  8  A.  D.  478,  holding  the  same  as  to  the  time  of  the 
limitation  of  actions;  Jordan  ▼.  Thornton,  7  Ark.  224,  44  A.  D.  546;  Jones  v. 
Jones,  18  Ala.  248;  Medbury  v.  Hopkins,  3  Conn.  472,— holding  the  same  as  to 
statute  of  limitation  of  another  state  as  a  bar;  Blackburn  v.  Blackburn,  124 
Mien.  190,  83  A.  S.  R.  325,  82  N.  W.  835;  Miller  v.  Smith,  16  Wend.  425,— on 
inapplicability  of  foreign  statute  of  limitations;  Brown  v.  Bicknell,  1  Pinney 
(Wis.)  226,  Burnett  (Wis.)  65,  39  A.  D.  299,  on  foreign  statutes  as  a  bar  to  an 
action  in  another  state;  Re  Shepard,  1  Nat.  Bankr.  Reg.  439,  Fed.  Cas.  No. 
12,753;  holding  that  a  debt  barred  by  the  statute  of  limitations  of  the  state  in 
which  the  bankrupt  resides  may  still  be  proven  against  his  estate  in  bankruptcy ; 
Nicolls  V.  Rodgers,  2  Paine,  437,  Fed.  Cas.  No.  10,260,  holding  that  action  on  a 
promissory  note  made  in  one  state  was  barred  by  the  statute  oi  limitations  of  the 
state  where  sued  on  although  it  would  not  have  been  in  the  state  where  made; 
Bacon  v.  Dahlgreen,  7  La  Ann.  599,  holding  that  a  surety  on  a  note  oould  not  de- 
feat the  action  by  showing  that  the  principal  debtor  had  sustained  a  plea  of  the 
statute  of  limitations  in  another  state  on  the  same  bond. 

Cited  in  feference  notes  in  27  A.  S.  R.  814,  on  saving  clause  in  statute  of  limi- 
tations; 12  A.  D.  591,  as  to  government  of  case  by  statute  of  limitations  where 
action  is  brought. 

Cited  in  note  in  23  A.  D.  IZ6,  omlem  fori  regulating  time  of  limitation. 
-~  As  to  set-off. 

Cited  in  Gibbs  v.  Howard,  2  N.  H.  296,  holding  that  in  an  action  upon  a  note 
made  in  another  state  what  was  proper  matter  of  set-off  was  to  be  determined  by 
the  laws  of  the  forum ;  Alsop  v.  Nicholas,  9  Conn.  357,  holding  the  statute  of  limi- 
tations a  good  replication  to  a  plea  of  set-off. 
What  laws  govern  enforcement  of  oontracts. 

Cited  in  Paine  v.  Drew,  44  N.  H.  306;  Meares  t.  Finlayson,  55  8.  C.  106,  82 
S.  E.  986  (dissenting  opinion);  Jones  v.  Dunn,  12  N.  C.  (1  Dev.  L.)  326,— on 
laws  of  forum  as  governing  enforcement  of  contracts;  Turner  v.  Hamilton,  88 
Fed.  467,  on  forum  as  governing  rights  pertaining  to  remedy;  Fletcher  v.  Spauld- 
ing,  9  Minn.  64,  Gil.  54;  State  use  of  Cone  v.  John,  5  Ohio,  217;  Goodman  v. 
Munks,  8  Port  (AU.)  84;  Gulick  v.  Loder,  13  N.  J.  L.  68,  22  A.  D.  711,— 4iold- 
ing  that  remedies  are  to  be  regulated  according  to  the  lem  fori  and  not  by  the 
lex  loci  contractus;  Carver  v.  Adams,  38  Vt.  500,  holding  that  a  statnte  of  one 
state  prohibiting  a  party  from  recovering  would  not  affect  his  right  to  recover  in 
another  state;  Bruce  v.  Luck,  4  G.  Greene,  143,  to  similar  effect  in  suit  on  foreign 
judgment;  Hubbard  v.  Wentworth,  3  N.  H.  43,  holding  that  the  exemption  of  a 
debtor  in  another  state  was  no  bar  to  his  arrest  in  this  state;  Whittemore  v. 
Adams,  2  Cow.  626,  to  similar  effect;  Fanning  v.  Consequa,  17  Johns.  511,  8  A. 
D.  442,  holding  that  interest  on  the  proceeds  of  a  consignment  of  goods  was  to  be 
recovered  according  to  the  laws  of  the  place  of  enforcement,  and  not  the  laws 
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where  tlie  contract  was  made;  Van  Reimfldyk  ▼.  Kane,  I  QalL  371,  Fed.  Cas. 
No.  16,871,  holding  that  the  dischaige  of  a  person  frcnn  his  debts  under  the  in- 
soWency  laws  of  one  state  is  no  discharge  of  a  contract  which  was  made  and  to 
be  executed  in  a  foreign  state;  Pritchard  v.  Norton,  106  U.  S.  124,  27  L.  ed.  104, 
1  Sup.  Ct.  Rep.  102,  holding  that  an  obligation  must  be  governed  by  the  laws  of 
the  state  where  it  is  to  be  fulfilled;  Fitch  v.  Remer,  1  Biss.  337,  Fed.  Cas.  No. 
4336,  holding  that  a  contract  is  to  be  given  effect  according  to  the  laws  of  the 
place  where  it  is  to  be  performed  or  enforced. 

Cited  in  notes  in  6  L.RJL  (NJ3.)  659,  on  law  governing  limitation  of  actions  on 
eontract;  48  LJt.A.  629,  on  statute  of  limitations  governing  actions  on  contract 
in  another  state  or  country,  in  absence  of  statutory  provisions  in  forum  as  to 
effect  of  bar  of  other  state. 
Effect  of  foreign  laws. 

Cited  in  ScoviUe  v.  Canfield,  14  Johns.  338,  7  A.  D.  467,  holding  that  a  penal 
statute  local  and  of  no  effect  beyond  the  jurisdiction  of  the  country  where  enacted; 
Sherman  v.  Gassett,  9  UL  521,  holding  to  similar  effect;  Jones  v.  Merchants' 
Bank,  4  Robt.  221,  holding  that  in  an  action  for  the  conversion  the  statute  of 
limitaticms  affects  only  the  remedy  and  not  the  right. 
When  limitations  begin  to  run  in  favor  of  persons  absent  from  the  state. 

Cited  in  Snoddy  v.  Cage,  5  Tex.  106  (dissenting  opinion),  on  construction  of 
exception  as  to  persons  absent  or  beyond  jurisdiction;  King  v.  Lane,  7  Mo.  241, 
37  A.  D.  187,  holding  on  a  cause  of  action  arising  in  another  state  that  the 
statute  did  not  begin  to  run  in  favor  of  the  person  to  be  charged  until  he  came 
within  the  state;  Mayer  v.  Friedman,  7  Hun,  218,  holding  same  in  an  action  to 
recover  money  lent  in  another  state;  Blackburn  v.  Blackburn,  124  Mich.  190,  83 
A  S.  R.  325,  82  N.  W.  835,  holding  that  the  saving  clause  of  the  statute  applied 
where  the  maker  and  payee  of  a  note,  being  husband  and  wife,  removed  for  a 
time  from  the  state. 

Cited  in  reference  note  in  39  A.  D.  50,  on  absence  from  state  as  exception  to 
statute  of  limitations. 

Cited  in  notes  in  36  A.    D.  73,  on  effect  of  absence  from  state  on  limitation  of 
actions;  13  A.  D.  369,  on  effect  of  absence  from  state  upon  operation  of  statute 
of  limitations. 
—Effect  of  nonresidence  of  defendant  at  accmal  of  action. 

Cited  in  Pratt  v.  Hubbard,  1  G.  Greene,  9;  Paine  v.  Drew,  44  N.  H.  306; 
^mer  v.  Hathaway,  43  Barb.  214;  Parker  v.  Kelly,  61  Wis.  552,  21  N.  W.  539; 
HcConneU  v.  Spicker,  15  S.  D.  98,  87  N.  W.  574;  Hoyt  v.  McNeil,  13  Minn.  390, 
Gil  362;  Towns  v.  Bardwell,  1  Stew,  k  P.  (Ala.)  36;  Van  Schuyver  v.  Hartman,  1 
Alaska,  431;  Ford  v.  Babcock,  7  N.  Y.  Legal  Obs.  270,  2  Sandf.  518,— holding  in 
the  case  of  nonresidents  as  well  as  residents  statute  does  not  run  till  they  come 
into  the  state;  Gibbons  v.  Ewell,  1  Handy  (Ohio)  561;  Mason  v.  Union  Mills  Pa- 
per Mfg.  Co.  81  Md.  446,  48  A.  S.  R.  524,  29  L.R.A.  273,  32  Atl.  311;  Didier  v. 
Davidson,  6  N.  Y.  Legal  Obs.  69,  2  Barb.  Ch.  477;  Fowler  v.  Hunt,  10  Johns. 
464, — ^holding  that  the  statute  of  limitations  commences  to  run  in  favor  of  a 
debtor  from  without  the  state  when  he  comes  into  the  state  publicly;  Chomqua 
T.  Mason,  1  GalL  342,  Fed.  Cas.  No.  2,693,  holding  it  a  good  replication  to  plea 
of  limitations  that  the  pleader  was  a  foreigner  and  had  never  been  within  the 
limits  of  the  state  where  the  suit  was  brought;  Kempe  v.  Bader,  86  Tenn.  189,  6 
8.  W.  126,  holding  the  foreign  statute  of  limitations  no  bar  to  action  by  non< 
residents  in  this  state  unless  the  bar  was  complete  during  the  debtor's  residence 
in  such  sUte;  Burrows  v.  French,  34  S.  C.  165,  27  A.  S,  R.  811,  13  S.  E.  355, 
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holdiag  mmt  m  actios  «•  a  fntmmorj  Bote  by  a  aoaiendent  payee  agan 
Baker  wko  kaa  beeoiM  a  raadeat. 

Cited  ia  refcmee  Bote  ia  48  A.  S.  R.  S34,  oa  limitatioB  of  aettona  as  at 


Distii^viahed  ia  MeOcMmick  ▼.  Blaa^ard,  7  Or.  232,  holding  that  by  opi 
of  statute  the  statute  of  Uautatioes  begaa  to  ma  against  a  dd>t  eontnu 
another  state  froM  the  tiaw  it  aeemed  and  not  from  the  time  of  the  d 
arriral  ia  this  state;  Beardsley  t.  Soathmayd,  16  N.  J.  L.  171,  holding  tha 
Bumd  of  BM»re  than  six  years'  standing  of  a  nonresidoit  creditor  against 
rendent  debtor  is  barred  by  the  statnte  of  limitations. 
Caaaes  tolling  statvte  of  llmltatioiia. 

Cited  in  Sherwood  v.  Snttoa,  5  Mason,  143,  Fed.  Cas.  No.  12,782,  holding  t 
the  case  ai  a  fraudulent  eoaceafancnt  of  deceit  in  the  representations  on 
the  statute  did  not  begin  to  run  until  the  discorery  of  the  deceit. 
What  oonsdtatea  ''reatdence  out  of  the  state"  within  meaning  of  stj 

Cited  in  Sissons  t.  Bidmell,  6  N.  H.  657;  Graves  t.  Weeks,  19  Vt 
Carpenter  v.  Wells,  21  Barb.  593;  Hobart  t.  Upton,  Fed.  Cas.  No.  6,547; 
y.  Drew,  44  N.  H.  306, — ^holding  that  defendants  who  have  never  resided 
state  as  well  as  those  who  have  resided  in  it  and  removed,  are  brought 
the  operation  of  this  saving  clause;  Cole  v.  Jessup,  2  Barb.  309,  on  same 
Lowry  v.  Keyes,  14  Vt.  66  (dissenting  opinion),  discussing  who  are  rei 
out  of  the  state;  Jordan  v.  Secombe,  33  Minn.  220,  22  N.  W.  383;  I> 
y.  Chamberlin,  6  Vt  127, — holding  that  the  saving  clause  of  the  i 
of  limitations  extends  as  well  to  foreigners  as  to  dtisens  who  are  absent 
time;  Hatch  v.  Spofford,  24  Conn.  432,  holding  that  time  during  which  the 
defendant  was  without  the  state  is  excluded  where  the  cause  of  action  a] 
another  state  without  which  both  parties  continue  to  reside;  Paterson  6 
Ludlow,  11  N.  J.  L.  354,  as  contradistinguishing  between  one  who  is  a  resU 
the  state  and  only  temporarily  absent  and  one  who  resides  altogether  outsi 
state ;  Penley  v.  Waterhouse,  1  Iowa,  498,  discussing  when  a  person  might  1 
to  be  out  of  the  state  imder  the  statute;  Field  v.  Dickinson,  8  Ark.  409, 
D.  458,  holding  that  the  term  "beyond  the  seas"  means  beyond  the  jurist 
of  the  state"  and  applies  as  well  to  foreigners  as  to  citizens  who  are  absent; 
V.  Dickson,  12  N.  C.  (1  Dev.  L.)  16,  holding  that  a  residence  in  another  s 
not  a  residence  beyond  seas  within  the  saving  of  the  act  of  limitations. 
Right  of  set-off  as  against  real  party  in  interest. 

Cited  in  Caines  v.  Brisban,  13  Johns.  9,  holding  set-off  allowable  agaii 
real  party  in  interest;  Chandler  v.  Drew,  6  N.  H.  469,  26  A.  D.  704; 
y.  Johnson,  5  Wend.  342,— on  the  same  point;  Van  Wagoner  v.  Paterson  G; 
Co.  23  N.  J.  L.  283;  Youngs  v.  Little,  15  N.  J.  L.  1, — on  general  issue  with 
of  special  defense  as  proper  mode  of  pleading  set-off  defensively. 

Overruled  in  Raymond  v.  Wheeler,  9  Cow.  295  (affirming  5  Cow.  231),  li 
set-off  not  allowable   against   real   party   in    interest  though   available 
assignee. 
Judicial  notice  of  statute  of  another  state. 

Cited  in  Myers  v.  Chicago,  St.  P.  M.  A  O.  R.  Co.  69  Minn.  476,  65  A. 
579,  72  N.  W.  694,  holding  that  the  several  states  are  foreign  to  each  ot 
that  respect. 
S  AM.  DEC.  485,  JACKSON  y.  BliANSHAN,  3  JOHNS.  292,  SAME 

ON  RETRIAIi  6  JOHNS.  54,  5  A.  D.  188. 
Admissibility  of  ancient  instrument  in  evidence. 

Cited  in  Staring  v.  Bowen,  6  Barb.  109;  Shaller  v.  Brand,  6  Binn.  435,  6 
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ig  that  a  will  of  land  which  had  accompanied  the  possession  thirty 
admissible  in  evidence  without  proof  of  its  execution;  Giddings  v. 
Tt,  344;  Jackson  ex  don.  Henry  v.  Thompson,  6  Cow.  178, — holding  to 
ct;  Green  v.  Chelsea,  24  Pick.  71;  Waldron  ▼.  Tuttle,  4  N.  H.  371,— 
bt  a  deed  thirty  years  old  was  an  ancient  deed  and  might  be  read  in 
orided  possession  of  the  land  had  constantly  attended  it;  Crowder  v. 

0  Paige,  183;  Corley  ▼.  McElmeel,  87  Hun,  23,  33  N.  Y.  Supp.  862 
31  Abb.  N.  C.  113,  60  N.  Y.  8.  R.  53,  28  N.  Y.  Supp.  785) ;  Plummer 
lie,  36  N.  C.  (1  Ired.  Eq.)  252,— to  similar  effect;  Ridgeley  v.  John- 
'b.  527 ;  Dishazer  ▼.  Maitland,  12  Leigh,  524, — holding  deed  more  than 
s  old  but  not  accompanied  by  possession  not  admissible  without  proof 
n;  M'Gennis  v.  Allison,  10  Serg.  &  R.  197,  discussing  the  length  of 
necessary  to  admit  an  ancient  deed  in  eyidence;  Jackson  ex  dem.  Van 
Davis,  5  Cow.  123,  15  A.  D.  451,  holding  it  sufficient  if  part  of  the 
fcd  been  in  possession  for  thirty  years;  Homer  v.  Cilley,  14  N.  H.  85, 
kt  it  is  the  accompanying  possession  alone  which  establishes  the  au- 
>f  ancient  deeds;  Willson  v.  Betts,  4  Denio,  201,  holding  that  proof 

has  existed  for  more  than  thirty  years  without  another  circumstance 
Qce  of  its  authenticity;  Winter  v.  United  States,  Hempst.  344,  Fed. 
,895,  holding  from  lapse  of  time  transcripts  of  plots  granted  ought  to 

in  evidence,  the  circumstances  showing  they  were  from  the  proper 
roperly  made;  Tolman  v.  Emerson,  4  Pick.  160,  discussing  the  admissi- 
ident  deed  as  evidence. 

reference  notes  in  39  A.  D.  686,  on  ancient  deeds  as  evidence;  5  A.  D. 
of  of  ancient  deeds;  53  A.  D.  222;  69  A.  D.  504, — as  to  when  ancient 
be  given  in  evidence  without  proof  of  execution, 
notes  in  21  A.  D.  560;  9  A.  S.  R.  302, — on  what  constitute  ''ancient 

their  admissibility  in  evidence;  11  E.  R.  C.  513,  on  necessity  of  pro- 
cess to  ancient  deed, 
shed  in  Robinson  v.  Craig,  1  Hill,  L.  389,  holding  it  sufficient,  there 

1  no  possession  inconsistent  with  the  deed;  Stroud  v.  Springfield,  28 
olding  to  similar  effect. 

in  Enders  v.  Stembergh,  1  Keyes,  264,  2  Abb.  App.  Dec.  31,  33  How. 
r  V.  Auburn  Waterworks  Co.  37  Hun,  568;  Caruthers  v.  Eldridge,  12 
—holding  that  an  ancient  deed  may  be  introduced  in  evidence  without 
icution  though  possession  may  not  have  been  held  for  thirty  years,  if 
less  can  be  accounted  for;  Hewlett  v.  Cock,  7  Wend.  371,  holding  to 
in  the  case  of  a  lease;  M'Cleskey  v.  Leadbetter,  1  Ga.  551,  holding 
I  the  ease  of  an  ancient  bill  of  sale;  Martin  v.  Rector,  24  Hun,  27, 
lent  leases  admissible  upon  evidence  of  their  genuineness  though  all  the 
e  dead;  Caruthers  v.  Eldridge,  12  Gratt.  670,  discussing  the  necessity 
on  of  the  land  on  absence  of  proof  of  execution, 
ired  in  Shaller  v.  Brand,  6  Binn.  435,  6  A.  D.  482  (dissenting  opinion), 
ility  of  ancient  wills  in  evidence. 
on  of  devise  over  on  failure  of  issue. 

Dumond  v.  Stringham,  26  Barb.  104;  Wldrig  v.  Finster,  18  Hun,  237,— 
t  devise  to  named  sons  and  their  heirs  with  limitation  over  to  sur- 
se  of  failure  of  issue  was  an  executory  limitation  over  to  survivors  of 
aemsey  v.  Guernsey,  36  N.  Y.  267,  holding  where  there  was  a  devise  of 
fee  to  the  children  with  a  limitation  over  to  the  survivors  if  any  died 
le  the  devise  over  was  limited  to  the  children  surviving;  Wylie  v.  Lock- 
,  Y.  291,  holding  to  similar  effect  in  a  devise  making  the  children 
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tenants  in  common  during  their  lives  with  the  share  of  any  dying  without  issue 
going  to  the  sunriving  children;  Ward  v.  Barrows,  2  Ohio  St  241,  holding  derise 
with  a  proviso  in  case  the  children  died  before  they  wore  twenty-one  or  without 
lawful  issue  vested  an  absolute  estate  upon  arriving  at  the  age  of  twenty-one; 
Moody  V.  Walker,  3  Ark.  147,  holding  that  a  bequest  with  a  proviso  that  in  case 
of  death  before  reaching  majority  or  without  lawful  issue  it  was  to  go  to  the 
surviving  heirs  was  a  good  vested  legacy;  Lintner  v.  Snyder,  15  Barb.  621; 
Williams  v.  Graves,  17  Ala.  62;  Jackson  ex  dem.  Bowman  v.  Christman,  4  Wend. 
277, — holding  that  a  limitation  over  in  a  devise  to  the  effect  that  if  any  of  the 
children  die  without  issue  their  share  is  to  go  to  the  surviving  children  is  a  good 
and  valid  executory  devise;  Waldron  v.  Gianini,  6  Hill,  601,  holding  to  similar 
effect;  Lippett  v.  Hopkins,  1  Gall.  454,  Fed.  Cas.  No.  8,380,  holding  that  a  devise 
to  a  son  with  a  limitation  over  to  his  brothers  and  sisters  in  case  he  died  without 
an  heir  before  majority  was  a  valid  devise  with  an  executory  devise  oy^t; 
Newton  v.  Griffith,  1  Harr.  AG.  Ill  (dissenting  opinion),  on  the  estate  taken 
by  devisees  in  a  devise  with  a  limitation  over  to  the  survivors  in  case  of  death 
without  issue;  Van  Home  v.  Campbell,  100  N.  Y.  287,  53  A.  R.  166,  3  N.  fi.  771 
(dissenting  opinion),  on  the  limitation  of  a  valid  executory  devise  after  a  fee. 

Cited  in  reference  notes  in  22  A.  D.  198;  42  A.  D.  122,— on  executory  devises; 
62  A.  D.  315,  as  to  when  limitation  over  is  good  as  executory  devise;  41  A.  D. 
714,  as  to  when  limitation  over  on  failure  of  issue  is  valid  as  an  executory  devise. 

Distinguished  in  Tator  v.  Tator,  4  Barb.  431,  holding  that  a  devise  to  one  son  in 
fee  with  a  limitation  over  to  certain  named  sons  in  case  of  failure  of  lawful  issue 
was  limited  on  an  ind^Uiite  failure  of  issue  and  therefore  void. 

Disapproved  in  Lapsley  v.  Lapsley,  9  Pa.  130,  holding  that  in  a  devise  with  a 
provision  that  upon  the  death  of  any  of  the  children  without  issue  their  share 
was  to  go  to  the  surviving  children,  the  heirs  of  children  dying  before  the  one 
that  died  without  issue  would  share  in  his  estate. 
Construction  of  a  limitation  over  to  sorrlTorfl  upon  de»th  without  Issue. 

Cited  in  Anderson  t.  Jackson,  16  Johns.  382,  8  A.  D.  330;  Mayer  v.  Wiltberger, 
Ga.  Dec.  pt.  2,  p.  20, — holding  that  a  limitation  to  a  "survivor"  after  ''death 
without  issue"  indicated  an  intention  to  limit  on  a  definite  failure  of  issue; 
J^wis  V.  Claiborne,  5  Yerg.  369,  26  A.  D.  270,  holding  that  word  "surviving"  im- 
plied that  failure  of  issue  be  referred  to  taker's  death  without  then  living  issue; 
Anderson  v.  Jackson,  16  Johns.  382,  8  A.  D.  330  (dissenting  opinion) ;  Paterson 
V.  Ellis,  11  Wend.  259, — discussing  the  construction  of  the  phrase  ''dying  without 
issue  with  a  limitation  over  to  the  survivors;"  Yoeum  v.  Siler,  160  Mo.  281,  61 
S.  W.  208,  discussing  the  construction  to  be  given  to  such  a  devise;  Wilkes  v. 
Lion,  2  Cow.  333,  on  construction  of  limitation  over  as  siar^  deoiiia. 

Distinguished  in  Newton  r.  Griffith,  1  Harr.  k  G.  Ill,  holding  that  in  case  of 
real  estate  the  words  of  survivorship  did  not  refer  the  failure  of  issue  to  the  first 
taker's  death. 

Disapproved  in  Den  ex  dem.  Wardell  v.  Allaire,  20  N.  J.  L.  6,  holding  similar 
words  when  applied  to  real  estate  meant  an  indefinite  failure  of  issue. 

»  AM.  DBO.  490,  GRISWOIiD  v.  NfiW  YORK  INS.  CO.  S  JOHNS.  SSI. 
Right  to  abandon  cargo  free  of  freight. 

Cited  in  Saltus  v.  Ocean  Ins.  Co.  14  Johns.  138,  holding  shipowner  bound  to 
proceed  or  transship  regardless  of  damage  to  cargo;  Allen  v.  Mercantile  Mut.  Ins. 
O.  44  N.  Y.  437,  4  A.  R.  700,  holding  that  the  owners  or  master  cannot  volun- 
tarily abandon  cargo  to  the  shipper  or  underwriter  free  of  freight  if  the  veeeel 
can  be  repaired  within  a  reasonable  time;  Williams  v.  Kennebec  Mut.  Ins.  Co. 
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31  Me.  455,  holding  insurer  on  freight  bound  only  if  shipowner  cannot  deliver 
cargo  in  whole  or  part  in  specie  howsoever  damaged  at  destination  either  in  his 
own  or  another  ship;  Ogden  v.  General  Mut.  Ins.  Co.  2  Duer,  204,  on  same 
point;  Huhbell  t.  Great  Western  Ins.  Co.  74  N.  Y.  246,  holding  that  cargo  must 
not  be  released  except  in  case  of  actual  total  loss  unless  abandonment  of  freight 
to  insurers  thereof  is  made;  Clark  t.  Massachusetts  F.  &  M.  Ins.  Co.  19  Mass. 
104,  13  A.  D.  400,  holding  shipowner  had  no  right  to  abandon  freight  on  non- 
perishable  cargo  for  repairs  requiring  two  months. 

Cited  in  reference  note  in  19  A.  D.  288,  as  to  when  abandonment  can  be  made. 

Distinguished  in  Smyth  t.  Wright,  15  Barb.  51,  where  cargo  was  accepted  at 
port  short  of  destination  and  freight  was  pro  rata  itinerie. 

—  Right  of  consignee  to  abandon. 

Cited  in  Brown  ▼.  Clayton,  12  Ga.  564,  holding  that  a  consignee  cannot  abandon 
deteriorated  goods  to  the  master  in  discharge  of  freight  or  claim  an  offset  after 
their  receipt. 

Distinguished  in  Boggs  v.  Martin,  13  B.  Mon.  239,  holding  that  a  consignee  un- 
der a  contract  to  carry  and  deliver  in  good  order  may  withhold  payment  of  freight 
to  eover  damage. 

—  liiability  of  insurer. 

Cited  in  Ogden  v.  General  Mut.  Ins.  Co.  2  Duer,  204,  holding  that  underwriter 
could  not  be  liable  for  loss  of  freight  due  to  master's  neglect  whether  sent  for- 
ward or  not. 

Cited  in  reference  notes  in  22  A.  D.  349,  on  abandonment  of  insured  property; 
28  A.  D.  252,  on  abandonment  of  insured  vessel. 
LlaMIity  and  lien  for  freight. 

Cited  in  Hayward  v.  Middleton,  1  Mill.  Const.  186,  holding  at  common  law 
that  a  carrier  has  both  a  lien  on  the  goods  and  an  action  against  the  consignor  for 
the  freight;  M'Gaw  v.  Ocean  Ins.  Co.  23  Pick.  405,  holding  that  the  arrival  of 
goods  at  the  place  of  destination,  though  in  a  damaged  condition,  entitles  the  ship 
owner  to  full  freight  which  is  secured  by  a  lien  and  the  personal  obligation  of  the 
shipper;  Gilson  v.  Madden,  1  Lans.  172,  holding  that  the  delivery  of  goods  to  the 
consignee  by  the  shipowner  without  exacting  payment  of  charges,  though  it  was 
offered,  does  not  discharge  the  shipper;  Holt  v.  Westcott,  43  Me.  445,  69  A.  D.  74, 
holding  that  the  insertion  in  a  bill  of  lading  for  a  delivery  to  the  consignee  ''he 
or  they  paying  the  freight"  does  not  relieve  the  consignor  from  his  ordinary  lia- 
bility for  freight. 
Acceptance  of  atmndonment  of  ship. 

Cited  in  Gloucester  Ins.  Co.  v.  Younger,  2  Curt.  C.  C.  322,  Fed.  Cas.  No.  5,487, 
holding  possession  and  repairs  amounts  to  acceptance  of  abandonment. 
Right  to  freight  on  arrlyal  of  cargo  In  specie  but  damaged. 

Cited  in  Jordan  v.  Warren  Ins.  Co.  1  Story,  342,  Fed.  Cas.  No.  7,524,  holding 
that  the  arrival  of  the  cargo  at  destination  though  ruined  by  sea  damage  entitles 
the  shipowner  to  full  freight;  Nelson  v.  Stephenson,  5  Duer,  538,  holding  that  a 
shipowner  is  entitled  to  recover  for  carrying  of  hogsheads  under  an  ordinary  bill 
of  lading  though  their  contents  were  lost  by  leakage;  Gunther  v.  Colin,  3  Daly, 
125,  holding  that  a  shipowner,  not  negligent  in  any  respect,  is  entitled  to  freight, 
Uumgh  there  was  a  deficiency  in  the  goods  upon  arrival;  Hughes  v.  Sun  Mut. 
Ins.  Co.  12  Daly,  45,  holding  the  same  notwithstanding  vessel  was  raised  after 
sinking  and  brought  with  the  cargo  to  its  destination  by  the  insurers  of  the 
vessel;  Schwinger  v.  Raymond,  83  N.  Y.  102,  88  A.  R.  415,  holding  payment  of 
freight  no  bar  to  counterclaim  for  damage. 
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Ri^to  to  frelffht  vpon  dlsabUltjr  of  the  alilp. 

Cited  in  Brmdhunt  ▼.  CohunbimB  Ist.  Co.  9  Johns.  17,  bokling  up 
ability  of  tke  ship  that  the  freighter  it  entitled  to  the  goods  without  paj 
freif^t  if  the  captain  cannot  or  will  not  forward  the  goods  while  refosal  < 
per  to  consent  to  a  forwarding  renders  him  liable  for  full  freight;  Whi 
New  York  Firemen  Ins.  Co.  18  Johns.  208,  holding  that  either  the  arrival 
goods,  thon^  depreciated,  or  the  refusal  of  shipper  to  consent  to  a  forwar 
another  Tessel  upon  disability  entitles  the  shipowner  to  full  frei^t;  Brai 
V.  Aikin,  1  N.  D.  455,  48  N.  W.  354,  holding  that  a  master  able  and  wi 
complete  the  transportation  of  freight  after  the  dose  of  navigation  can 
full  freight  from  a  consignee  forcibly  taking  the  goods;  Crawford  ▼.  Will 
Sneed,  205,  60  A.  D.  146,  holding  that  a  shipowner  who  reshipped  up 
ability  of  his  ship  is  not  entitled  to  pro  rata  freight  where  the  owner 
cargo  was  compelled  to  pay  the  transshipper  more  than  the  entire  freight. 
'*TotaI  loss." 

Cited  in  Hugg  t.  Augusta  Ins.  k  Bkg.  Co.  7  How.  595,  12  L.  ed.  834, 
that  there  is  no  total  loss  as  long  as  the  goods  remain  in  specie;  G 
Louisiana  Mut.  Ins.  Co.  20  La.  Ann.  250,  holding  same  under  insurance 
''absolute"  toUl  loss. 

8  AM.  DEC.  495,  READB  T.  COMMXSlCIAIi  INS.  CO.  8  JOHNS.  3 
Discharge  of  underwriter  by  deTlatlon  in  voyage. 

Cited  in  Snyder  v.  Atlantic  Mut.  Ins.  Co.  95  N.  Y.  196,  47  A.  R.  29,  ho) 
immaterial  whether  deviation  occurs  during  the  time  the  vessel  is  in  por 
ing  for  the  voyage  to  commence  or  thereafter  if  the  policy  covers  the  pe 
waiting;  Post  v.  Phoenix  Ins.  Co.  10  Johns.  79,  holding  lawful  deviatio 
neutral  to  avoid  capture  by  a  belligerent  no  defense ;  Solomon  v.  Higgins,  6 
425,  holding  deviation  for  reasonable  cause  no  defense;  Callaghan  v.  A 
Ins.  Co.  1  Edw.  Ch.  64,  on  physical  presence  of  vessel  at  particular  place  as 
risk. 

Cited  in  reference  notes  in  39  A.  D.  550,  on  what  ccmstitutes  deviation ;  4 
601,  on  delay  and  deviation;  12  A.  D.  627,  on  effect  of  delay  and  deviatioo 
surance  policy. 

Cited  in  notes  in  33  A.  D.  60,  on  effect  of  deviation  of  vessel  from  rout< 
R.  C.  418,  on  peril  as  excuse  for  deviation  from  contract  of  insurance. 
Lien  of  consignee  for  advances. 

Cited  in  Leland  v.  The  Medora,  2  Woodb.  &  M.  92,  Fed.  Cas.  No.  8,237,  1 
that  an  implied  lien  will  not  arise  and  continue  after  sailing  of  the  ship,  i 
of  a  consignee  who  took  a  bill  of  exchange  for  his  advances. 

Distinguished  in  The  Eliza  Jane,  1  Sprague,  152,  Fed.  Cas.  No.  4,363,  ] 
that  the  consignee  of  a  vessel  in  a  foreign  port  not  having  funds  of  the 
in  his  hands  may  have  a  lien  for  necessary  supplies  notwithstanding  he 
consignee. 

Disapproved  in  Furniss  v.  Magoun,  Olcott,  55,  Fed.  Cas.  No.  5,163,  holdii 
the  master  has  a  right  to  hypothecate  the  ship  in  favor  of  the  consignee 
the  owner  was  known  to  have  no  credit  or  resources  for  necessaries. 
Liability  of  Insurers  on  a  bottomry  bond. 

Cited  in  Jumel  v.  Marine  Ins.  Co.  7  Johns.  412,  5  A.  D.  283,  holding  i 
liable  for  legal  interest  only  where  a  bottomry  bond  was  executed  to  co^ 
penses  without  exhausting  all  other  means. 

Cited  in  note  in  58  A.  D.  674,  on  marine  insurance. 
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giTe  bottomry  bond. 

t»8  in  63  A.  D.  642,  on  master's  power  to  hypothecate  ship,  freight, 
)  LJLA.  421,  on  existence  of  necessity  as  essential  to  giring  of 

Is. 

500,  JACKSON  y.  HUDSON,  8  JOHNS.  875. 
rerse  possession— To  giye  superior  rights, 
ikson  ex  dem.  Murray  ▼.  Denn,  5  Cow.  200,  holding  prior  possession 
nty  years  under  claim  of  right  superior,  where  not  intentionally 
subsequent  possession  short  of  two  years. 

d  in  Rung  v.  Schoneberger,  2  Watts,  23,  26  A.  D.  05,  denying  right 
;t  location  of  public  square  thirty  years  after  it  was  granted. 
[^resumptions. 

▼ersity  of  Vermont  v.  Reynold,  3  Vt.  642,  23  A.  D.  234,  holding  title 
uniyersity  to  land  possessed  adversely  for  thirty-eight  years  pre- 
ished;  Hastings  y.  Wagner,  7  Watts,  &  S.  216,  holding  outstanding 
person  presumed  extinguished  in  favor  of  one  acting  as  owner  of 
r  years;  Jackson  ex  dem.  Van  Schaick  y.  Davis,  5  Cow.  123,  16  A. 
r  extinguishment  of  landlord's  title  not  presumed  by  nondemand  and 
t  rent  for  twenty  years;  Central  Bank  v.  Heydom,  48  N.  Y.  260, 
.nt  to  pay  rent  not  presumed  extinguished  by  nonpayment  for  over 
irs;  Tyler  v.  Heidorn,  46  Barb.  439,  holding  failure  to  prove  pay- 
not  conclusive  evidence  that  the  oblig9,tion  was  released  or  dis- 
in  Jackson  ex  dem.  Boyers  v.  Schauber,  7  Cow.  187,  holding  that 
f  exercise  of  naked  power  to  sell  by  executors  will  not  be  allowed 
of  heir  in  favor  of  intruder  even  after  lapse  of  forty  years. 
I  affected  by  lapse  of  time  or  foreclosure. 
les  V.  Baremore,  6  Johns.  Ch.  646,  holding  mortgage  presumed 
lapse  of  thirty-five  years  without  payment  of  interest;  Jackson 
i  y.  Wood,  12  Johns.  242,  7  A.  D.  316,  holding  mortgage  presumed 
>se  of  twenty  years  without  entry  by  mortgagee,  demand  or  pay- 
Bt;  Kellogg  V.  Wood,  4  Paige,  678,  holding  bonds  given  with  mort- 
'  presumed  extinguished,  nothing  being  paid  thereon  from  1779  to 
Lcknowledgment  of  their  being  due,  made;  Breckenridge  v.  Ormsby, 
236,  19  A.  D.  71,  holding  presumption  that  trust  was  extinguished 
lapse  of  time  and  tacit  admission  by  heirs  of  cestui  que  trustf  of 
llins  v.  Torrey,  7  Johns.  278,  6  A.  D.  273,  denying  right  to  set  up 
efeat  seisin  of  husband  in  action  of  dower  where  mortgagee  never 
terest  was  not  paid  within  twenty  years ;  Ha'tfield  v.  Montgomery,  2 
8,  denying  right  of  grantor  to  redeem  slave  on  ground  that  absolute 
s  intoided  as  mortgage,  after  lapse  of  twenty-six  years  and  denial 
mntee. 
;e  in  1  L.R.A.  346,  on  presumption  of  payment  of  mortgage  from 

d  in  Cutler  v.  Jones,  62  111.  84,  holding  that  title  by  strict  fore- 
tgage  must  stand  until  set  aside  by  direct  proceeding. 
kl  power  and  Jurisdiction  over  and  In  Indian  Territory. 
>ple  y.  Livingston,  8  Barb.  263,  holding  grant  from  the  Crown  be- 
lution  valid,  although  Indian  title  not  extinguished;  Veeder  v. 
.  602,  upholding  power  of  United  States  to  grant  Indian  lands  to 
Q;  Beecher  v.  Wetherby,  96  U.  8.  617,  24  L.  ed.  440,  holding  right 
tes  to  transfer  lands  to  state  not  cut  off  by  prior  reservation  to 
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UM  of  Indians;  Howard  t.  Moot,  64  N.  Y.  262,  on  questions  whether  failure  to 
extinguish  Indian  title  to  land  could  be  set  up  by  one  without  title  against 
owner  in  fee. 
» Judicial  Jnrisdlctloii  of  oftenaes  committed  tbereln. 

Cited  in  Caldwell  ▼.  State,  1  Stew.  &  P.  (Ala.)  327,  holding  that  legislature  had 
power  to  give  state  court  jurisdiction  of  homicide  committed  on  Indian  Territory. 
Sufficiency  and  effect  of  titles  of  parties  and  strangers— Plaintiff's  title. 

Cited  in  McKinney  t.  Daniel,  90  Va.  702,  10  8.  £.  880,  denying  right  of  one, 
unable  to  establish  title,  to  recover  land  from  one  in  possession,  without  title; 
Van  Vleet  v.  Blackwood,  39  Mich.  728,  denying  right  of  claimant  under  mortgage, 
not  recognized  for  twenty  years,  to  recover  possession  of  mortgaged  land. 
—  Plaintiff's  right  to  acquire  outstanding  title  after  action  brought. 

Cited  in  Martin  v.  Parker,  26  Tex.  253,  holding  that  plaintiff  in  ejectment, 
having  prima  facie  good  title,  has  right  to  buy  up  outstanding  title  in  stranger 
after  issue  joined. 
»  Outstanding  title  In  stranger  as  defense. 

Cited  in  Hallett  v.  Eslava,  3  Stew.  &  P.  (Ala.)  105;  Townaend  v.  Boyd,  217  Pa, 
386,  12  L.R.A.(N.S.)  1148,  66  Atl.  1099,— holding  that  to  constitute  defense  in 
ejectment,  outstanding  title  in  third  person  must  be  a  present  operative  one  or 
it  will  be  presumed  to  have  been  extinguished;  Sharp  v.  Johnson,  22  Ark.  79, 
holding  that  outstanding  title  to  constitute  defense  to  ejectment  must  be  active, 
subsisting  and  asserted  title;  Bennett  v.  Horr,  47  Mich.  221,  10  N.  W.  347, 
holding  that  to  constitute  defense  outstanding  title  must  be  present,  subsisting 
and  operative  and  such  as  would  support  action  of  ejectment;  Earnest  v.  Little 
River  Land  &  Lumber  Co.  109  Tenn.  427,  75  S.  W.  1122  (dissenting  opinion),  on 
rule  that  defendant  in  ejectment  cannot  set  up  outstanding  title  that  has  l^een 
abandoned  or  extinguished;  Wilson  v.  Braden,  48  W.  Va.  196,  36  6.  E.  367,  hold- 
ing proof  of  mere  outstanding  title  in  a  stranger  not  sufficient  to  defeat  recovery 
of  plaintiff  in  ejectment;  Howard  v.  Massengale,  13  Lea  577,  denying  right  of 
defendant  in  ejectment  to  set  up  outstanding  legal  title  in  third  person  against 
equitable  owner,  where  holder  of  legal  title  could  not  recover  in  ejectment; 
Plaster  v.  Rigney,  38  C.  C.  A.  25,  97  Fed.  16  (affirming  88  Fed.  686),  denying 
right  of  defendant  in  ejectment  to  show  outstanding  prior  deed  not  properly 
acknowledged  from  common  grantor  to  stranger;  Jackson  ex  dem.  Duncan  v. 
Harder,  4  Johns.  202,  4  A.  D.  262,  denying  right  of  party  to  set  up  outstanding 
title  in  stranger  where  upwards  of  twenty  years  of  adverse  possession  had  run 
against  it;  McDonald  v.  Schneider,  27  Mo.  405,  denying  right  of  defendant  in 
ejectment  to  set  up  title  in  stranger  not  in  possession  for  more  than  twenty  years; 
Harney  v.  Morton,  36  Miss.  411,  denying  right  of  defendant  in  ejectment  to  set 
up  stranger's  outstanding  title,  barred  by  statute. 

Cited  in  reference  notes  in  50  A.  D.  559,  on  nature  of  title  of  Indians  to  land; 
27  A.  D.  665;  77  A.  D.  651, — on  outstanding  title  as  defense  in  ejectment. 

Distinguished  in  Bailey  v.  March,  2  N.  H.  522,  holding  that  tenant  may  defend 
writ  of  entry  by  showing  title  in  stranger;  Adair  v.  Lott,  3  Hill,  182,  upholding 
right  of  defendant  in  ejectment  to  set  up  existing  right  of  curtesy  to  defeat 
title  of  heirs  of  deceased  wife;  Jackson  ex  dem.  Klock  v.  Richtmyer,  13  Johns. 
367,  holding  that  ejectment  must  fail  where  defendant  shows  subsisting  out- 
standing title  acquired  through  valid  partition ;  Merryman  v.  Hoover,  107  Va.  485, 
59  S.  E.  483,  holding  denying  recovery  in  ejectment  where  there  was  outstanding 
legal  title  in  third  person  at  time  of  institution  of  suit. 
—  Right  of  defendant  to  acquire  outstanding  title  and  set  ft  up  as  defense. 

Cited  in  Baker  v.  Chastang,  18  Ala.  417,  denying  right  of  defendant  in  eject- 
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meni  to  defeat  reeovery  by  plaintiff  by  purchase  of  outstanding  extinguished 
title;  Oriflin  t.  Sheflleld,  38  Miss.  359,  77  A.  D.  646,  denying  right  of  defendant  in 
ejectment  to  defeat  recovery  by  plaintiff  by  purchase  of  outstanding  title  barred 
by  statute;  Crommelin  v.  Minter,  9  Ala.  594,  denying  right  of  mere  intruder  to 
set  up  unauUiorized  purchase  under  pre-emption  law  to  defeat  title  of  claimant; 
Wade  T.  Thompson,  52  Miss.  367,  holding  that  adverse  title,  purchased  by  de- 
fendant in  ejectment  to  be  available  must  be  one  upon  which  recovery  in  ejectment 
could  be  had. 
Conaumccioii  and  effect  of  deed,  grants,  etc. 

ated  in  Scott  v.  Michael,  129  Ind.  250,  28  N.  £.  546,  holding  that  exception  in 
deed  is  to  be  taken  most  favorably  for  the  grantee;  Patten  v.  Stitt,  6  Robt.  431, 
holding  uncertain  point  indicated  by  words  ''or  thereabouts,"  in  description  in 
deed  must  yield  to  more  certain  point  fixed  by  given  distances  from  street  from 
which  boundaries  start;  Doe  ex  dem.  Phillips  v.  Porter,  3  Ark.  56,  36  A.  D.  448, 
holding  that  quantity  of  land  named  in  deed  yields  to  boundaries  specified  there- 
in; Van  Winkle  v.  Van  Winkle,  184  N.  Y.  193,  77  N.  E.  33,  holding  that  where 
deed  calls  for  line  running  to  stake  on  highway,  stake  is  regarded  as  determining 
place  and  not  end  of  line  thus  vesting  title  to  center  of  highway;  Wright  v. 
Cochran,  3  G.  Greene,  507,  disregarding  ambiguous  alternative  cUuse  following 
imambiguous  description  of  land  conveyed;  Malin  v.  Rolfe,  53  Ark.  107,  13  S.  W. 
595,  construing  ambiguous  release  by  wife  in  trust  deed  to  be  conveyance  of  her 
estate  in  the  land;  Re  Ladue,  118  N.  Y.  213,  23  N.  E.  465,  holding  ancient  deed 
granting  land  bounded  on  street  described  on  map  and  to  be  laid  out  within  a 
year,  presumed  to  convey  fee  to  center  of  street;  East  Haven  v.  Hemingway,  7 
Conn.  186,  holding  that  words  "give,  grant,  and  ratify,"  used  in  act  of  assembly  to 
confirm  title  to  land,  imported  not  only  a  confirmation  but  a  grant;  Minnesota 
Jb  P.  R.  Co.  V.  Sibley,  2  Minn.  13,  Gil.  1  (dissenting  opinion),  on  rule  that  words 
susceptible  of  different  meanings  in  grant  between  individuals  will  be  construed 
most  strictly  against  grantor. 

Cited  in  reference  note  in  52  A.  D.  486,  on  construing  deed  most  strongly 
against  grantor. 

Cited  in  notes  in  50  A.  D.  548,  on  election  of  grantee  where  deed  may  be  taken 
in  different  ways;  2  E.  R.  C.  756,  on  necessity  for  certainty  in  reservation  by 
lessor  or  grantor  in  derogation  of  his  grant. 
Reflervatlons  and  exceptions. 

Cited  in  Ives  v.  Van  Auken,  34  Barb.  566,  holding  inoperative,  reservation  in  deed 
of  privilege  in  well,  for  benefit  of  stranger;  Borst  v.  Empie,  5  N.  Y.  33,  construing 
reservation  of  certain  "well  and  waterworks  laid  down  for  purpose  of  supplying 
tannery"  so  as  not  to  restrict  use  of  water  to  business  of  tannery;  Ft.  Wayne 
V.  Lake  Shore  &  M.  S.  R.  Co.  132  Ind.  558,  32  A.  8.  R.  277,  18  L.R.A.  367,  32  N. 
E.  215,  holding  reservation  in  deed  of  right  to  cross  railroad  tracks  with  streets, 
upon  addition  of  certain  territory  to  city  not  enforcible  until  condition  ful- 
filled; Cocheco  Mfg.  Co.  v.  Whittier,  10  N.  H.  305,  holding  right  to  erect  mill  on 
land  conveyed  not  included  in  reservation  of  use  of  water  for  fulling  cloth  or 
skins;  Richardson  v.  Palmer,  38  N.  H.  212,  holding  that  reservation  of  highway  to 
public  and  roadway  to  railroad  in  deed  passed  fee  subject  to  easements  of  public 
and  railroad;  Jackson  ex  dem.  Butler  v.  Gardner,  8  Johns.  394;  Muller  v.  Boggs, 
25  CaL  176, — construing  doubtful  exception  in  deed  in  favor  of  grantee;  Black- 
man  V.  Striker,  142  N.  Y.  555,  87  N.  E.  484,  holding  that  grant  of  land,  excepting 
for  benefit  of  grantor's  ancestor,  specified  lot  for  burial  purposes,  passed  fee  to 
entire  tract,  subject  to  easement  for  burials;  McAllister  v.  Honea,  71  Miss.  256, 
14  So.  264,  holding  exception  only  in  deed  of  tract  of  land  "excepting  six  acres," 
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void  for  unoertaintj;  Dmrling  v.  Crowell,  6  N.  H.  421,  lu^ding  exception  of  oae 
and  a  half  acre  "for  use  and  flowing  water  of  mill,"  in  grant,  void  for  un- 
certainty; Norton  ▼.  Meader,  4  Sawy.  603,  Fed.  Cas.  No.  10^1,  holdii^  exception, 
in  deed  of  land,  of  parcel  conveyed  by  another  deed  which  defined  the  boundaries, 
not  Toid  for  uncertainty;  Qould  y.  Glass,  19  Barb.  179,  holding  exception  in 
letters  patent  reserring  fire  out  of  every  one  hundred  acres  conveyed,  for  hi^- 
ways,  void  for  uncertainty. 

Cited  in  notes  in  2  L.R.A.  87,  on  reservations  and  exceptions  in  grant  of  land; 
20  L.R»A.  034,  on  construction  of  reservation  or  exception  of  easement. 
»When  grantee  has  right  of  selection. 

Cited  in  Galbraith  v.  Bowen,  5  Pa.  Dist.  R.  352,  upholding  right  of  devisee  of 
ten  acres  "aside  from  orchard  and  building"  out  of  larger  tract  of  land,  to  select 
any  portion  he  chooses. 

S  AM.  DB€.  504,  JAOKSON  v.  BHTBRS,  S  JOHNS.  S88. 
Distinction  between  executory  and  executed  agreements. 

Cited  in  M'Donald  v.  Hewett,  16  Johns.  340,  8  A.  D.  241,  holding  that  executory 
agreements  pass  only  a  chose  in  action,  while  executed  ones  pass  a  chose  in  posses- 
sion. 
Construction  of  agreement  as  present  conveyance  or  executory  agreement. 

Cited  in  Lindley  v.  Groff,  37  Minn.  338,  34  N.  W.  20;  Mineral  Development  Co. 
V.  James,  97  Va.  403,  34  S.  E.  37;  Ellis  v.  Jeans,  7  Cal.  409,— holding  that  formal 
and  apt  words  of  conveyance  may  be  overcome  by  subsequent  clauses  showing  an 
intention  to  enter  into  an  agreement  for  conveyance ;  Ogden  v.  Brown,  33  Pa.  247. 
holding  that  the  intention  of  the  parties  and  not  technical  words  determine  wheth- 
er an  instrument  is  a  conveyance  or  an  executory  contract;  Towle  v.  Jones,  19 
Abb.  Pr.  449,  1  Robt.  87  (dissenting  opinion),  on  the  operation  of  a  contract  of 
sale  as  a  conveyance  where  there  was  no  provision  for  a  future  one  or  a  con- 
tingency to  give  it  effect. 

Cited  in  notes  in  48  A.  D.  45,  47,  as  to  when  words  of  present  grant  do  not 
convey  title;  9  LJU^.  574,  on  devise  to  widow  during  widowhood. 

Distinguished  in  Jackson  ex  dem.  Troup  v.  Blodget,  10  Johns.  172,  holding  that 
an   instrument  was   intended   by   the   parties   to   operate  as   a   conveyance    in 
f>rce$enti, 
» Effect  of  words  "hargain  and  sale.*' 

Cited  in  Sharp  v.  Colgan,  4  Mo.  29,  holding  that  words  of  bargain  and  sale  fol- 
lowed by  a  covenant  to  make  a  warranty  deed  do  not  convey  the  title;  Ives  t. 
Ives,  13  Johns.  235,  holding  that  an  agreement  to  convey  containing  words  of 
bargain  and  sale  in  prceaenti  does  not  transfer  the  title. 

Distinguished  in  Willis  v.  Bucher,  3  Wash.  C.  C.  309,  Fed.  Cas.  No.  17,769, 
holding  that  a  deed  in  the  usual  form  of  bargain  and  sale  upon  a  consideration, 
paid  or  secured,  is  a  conveyance  notwithstanding  a  covenant  by  the  grantor  "^to 
make  a  patent." 
Intent  as  rule  for  construing  deeds. 

Cited  in  Speed  v.  St.  Louis  Merchants'  Bridge  Terminal  R.  Co.  103  Mo.  Ill,  63 
S.  W.  393;  Speed  v.  St.  Louis  Merchants'  Bridge  Terminal  R.  Co.  30  C.  C.  A.  1, 
67  U.  S.  App.  520,  80  Fed.  235;  Davis  v.  Tarwater,  15  Ark.  280;  Moore  v.  Ja<dc- 
son,  4  Wend.  58,  holding  that  deed  should  be  construed  as  whole  accordin^r  to 
intention  of  parties  so  as  to  make  every  word  operative;  Parkinson  v.  McQuaid, 
54  Wis.  473,  11  N.  W.  082;  Groat  v.  Moak,  20  Hun,  380,— holding  that  the  intent 
of  the  parties  controls  the  construction  of  a  deed;  Atwood  v.  Cobb,  10  Pick.  227, 
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26  A.  D.  667;  Busett  t.  Budlong,  77  Mich.  338,  18  A.  S.  R.  404,  43  N.  W.  984,— 
iiolding  the  same  when  no  legal  obstacle  lies  in  the  way;  Witt  v.  St.  Paul  &  N.  P. 
R.  Go.  38  Minn.  122,  35  N.  W.  862,  holding  that  a  deed  is  construed  according  to 
the  intention  as  maniiested  by  the  language  of  the  entire  deed,  the  situation  of 
the  parties  and  the  subject-matter;  Stevens  y.  Underbill,  67  N.  H.  68,  36  Atl.  370 
(dissenting  opinion),  on  the  yielding  of  other  rules  to  the  intention. 

Cited  in  referenee  notes  in  36  A.  D.  450,  on  construction  of  deeds;  56  A.  D.  782, 
on  intoitioB  of  grantor  in  construing  deed. 

Cited  in  notes  in  1  LJLA.  381,  on  rule  for  construction  of  deeds;  111  A.  S.  R. 
771,  on  controlling  effect  of  intention  of  parties  where  clauses  of  deed  are  repug- 
Bsnt;  14  S.  R.  C.  798,  on  construction  of  deed  to  effectuate  intent  of  parties. 
NeoeMlty  of  habendum  dmnae. 

(Sted  in  note  in  14  E.  R.  C.  787,  on  necessity  of  habendum  clause  in  deed  of 
eonTeyanoe. 

latent  as  preraiilnf  orer  literal  or  technical  meaninga. 

Cited  in  Henderson  ▼.  Mack,  82  Ky.  379;  Haight  ▼.  Hamor,  83  Me.  453, 
22  AtL  369;  Hubbird  t.  Goin,  70  C.  C.  A.  320,  137  Fed.  822;  Atkins  v. 
Btker,  112  Ky.  877,  66  8.  W.  1023;  Collins  v.  Lavelle,  44  Vt.  230; 
Fogus  T.  Ward,  10  Nev.  268;  Ball  v.  Foreman,  37  Ohio  St.  132;  Pope 
T.  Patterson,  78  S.  C.  334,  58  S.  E.  945,-- holding  that  the  intent,  as 
manifested  by  the  whole  deed,  prevails  over  technical  words  when  not  repugnant 
to  rules  of  law;  Wright  v.  Evans,  2  Abb.  Pr.  N.  S.  308,  holding  that  words  in  a 
deed  are  not  construed  according  to  their  literal  meaning  but  according  to  the 
intention  as  a  whole;  Bird  v.  Hamilton,  Walk.  Ch.  (Mich.)  361,  holding  the  same 
as  to  articles  of  partnership;  Morrison  v.  Wilson,  30  CaL  344,  holding  that 
words  of  inheritance  in  a  deed  will  be  construed  as  limited  by  a  subsequent 
clause  declaring  the  deed  to  be  only  a  quitclaim;  Gay  v.  Bidwell,  7  Mich.  519 
(dissenting  ofHuion),  on  the  interpretation  of  technical  words  according  to  in- 
tent, when  apparent  and  not  repugnant  to  rules  of  law;  Coleman  v.  Beach,  97  N. 
V.  545,  holding  that  if  it  is  the  clear  intent  of  grantor  that  apparently  inconsist- 
ent provisions  of  a  conveyance  shall  stand  such  interpretations  of  the  literal  sig- 
nification of  the  language  used  will  be  imposed  as  will  give  effect  if  possible  to  all 
provisions;  Pillow  v.  Wade,  31  Ark.  678,  holding  that  trustees  under  a  limita- 
tion though  with  words  of  inheritance  take  only  such  title  as  is  required  by  the 
trust. 
Bargain  and  sale  deed  ma  covenant  to  stand  seised. 

Cited  in  Jackson  ex  dem.  White  v.  Gary,  16  Johns.  302;  Chamberlain  v.  Crane, 
1  N.  H.  64, — holding  that  in  a  bargain  and  sale  no  use  can  be  executed  by  the 
statute  of  uses  in  a  third  person;  Moore  v.  Spellman,  5  Denio,  225,  on  same  point. 
Sufficiency  of  poasession  ma  presnmptiTe  title. 

Cited  in  Winans  v.  Christy,  4  Cal.  70,  60  A.  D.  597,  holding  that  possession 
coupled  with  color  of  title  will  sustain  ejectment  except  where  a  better  title  is 
shown  in  the  defendants;  Bradshaw  v.  Ashley,  14  App.  D.  C.  485;  Smoot  v.  Lecatt, 
I  Stew.  (Ala.)  590;  Sabariego  v.  Maverick,  124  U.  S.  261,  31  L.  ed.  430,  8  Sup. 
Ct  Rep.  461;  Smith  ex  dem.  Teller  v.  Lorillard,  10  Johns.  338,— holding  that  a 
previous  peaceable  possession  under  claim  of  title,  though  for  less  than  twenty 
years,  when  there  has  been  on  abandonment  will  sustain  ejectment  against  a  tres- 
passer; Doe  ex  dem.  Herbert  v.  Herbert,  Breese  (III.)  278,  12  A.  D.  192,  same 
where  there  was  no  evidence  of  title  on  either  side;  Crockett  v.  Morrison,  11  Mo. 
3,  same  where  there  was  no  abandonment;  Sowder  v.  McMillan,  4  Dana,  456, 
though  there  was  an  offer  to  prove  title  in  a  third  person;  Harris  v.  Mills, 
111.  44,  81  A.  D.  259,  holding  foreclosure  barred  by  same  period  as  would  be 
Am.  Dec  Vol.  I.— 27.  ^  , 
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bar  at  law;  Atherton  ▼.  JohnBon,  2  N.  H.  31,  on  whether  one  having  the  paper 
title  and  preeent  poeseMion  can  be  disturbed  by  one  whoee  title  depends  wholly 
on  the  statate  of  limitationa. 

Cited  in  reference  notes  in  60  A.  D.  232,  on  title  necessary  or  soflBcient  to  sup- 
port ejectment;  60  A.  D.  604,  on  necessity  that  prior  possession  be  actual  to  snip> 
port  reooTery  in  ejectment  founded  on  possession  akme. 

Doubted  in  Woodworth  t.  Fulton,  1  CaL  295,  whether  prior  possession  will 
sustain  ejectment  without  title. 
»  Proof  of  possession. 

Cited  in  Lea  t.  Uemandes,  10  Tex.  137,  holding  that  prior  peaceable  and  law- 
ful possession  will  not  suffice  against  a  trespasser  unless  the  proof  is  dear  and 
unequivocal;  Woodworth  v.  Fulton,  1  Cal.  295,  holding  that  pro(rf  must  be  dear 
and  unequivocal. 
Evidence  of  actual  possession. 

Cited  in  Taylor  v.  Burnsides,  1  Qratt  165,  holding  payment  of  taxes,  prohibi- 
tion of  trespasses,  surveys  and  conveyances  not  evidence  of  an  actual  possession; 
Myers  v.  McMillan,  4  Dana,  485,  holding  that  after  parly  has  left  land  but  not 
abandoned  his  claim  thereto  a  mc  re  claim  of  ownership  does  not  per  se  amount  to 
a  continuation  of  possession. 
Liease  or  executory  agreement  for  lease. 

Cited  in  Franke  v.  Hewitt,  56  App.  Div.  497,  68  N.  Y.  Supp.  968,  holding  that 
oral  negotiations  and  agreements  between  the  owner  of  a  hotel  and  its  occupant 
do  not  constitute  a  lease  where  both  parties  contemplated  the  execution  of  a  writ- 
ten lease;  fioston,  C.  &  M.  R.  Co.  v.  Boston  Jb  M.  R.  Co.  65  N.  H.  393,  23  AtL  529 
(dissenting  opinion),  on  the  construction  of  an  instrument  as  an  agreement  for  a 
lease  where  construction  as  a  lease  would  work  a  forfeiture;  Palmer  v.  Elliot,  1 
Cliff.  63,  Fed.  Cas.  No.  10,692,  on  sufficiency  of  words  of  hiring  to  imply  grant 
rather  than  covenant. 
Statute  of  uses  as  part  of  common  law. 

Cited  in  Society  for  Propagation  of  the  Gospel  v.  Hartland,  2  Paine,  536,  Fed. 
Cas.  No.  13,155,  holding  the  statute  of  uses  a  part  of  the  common  law  of  Ver- 
mont. 

ated  in  note  in  16  L.K.A.(N.S.)  1156,  on  sUtute  of  uses  in  the  United  SUtea. 

8  AM.  DEC.  509,  BAIIiEY  t.  OGDEN,  8  JOHNS.  899. 
Memorandum  of  goods  required  by  statute  of  frauds. 

Cited  in  Dilworth  v.  Boetwick,  1  Sweeney,  581;  Calkins  v.  Falk,  39  Barb.  620, 
38  How.  Pr.  62,  1  Abb.  App.  Dec.  291, — holding  that  memorandum  must  state  the 
contract  with  reasonable  certainty  so  that  parol  is  not  necessary;  Hawkins  v. 
Chace,  19  Pick.  502,  holding  that  the  contract  is  to  be  construed  from  the  terms 
of  the  memorandum  and  is  not  to  be  varied  by  parol;  Louisville  Asphalt  Varnish 
Co.  V.  Lorick,  29  S.  C.  533,  2  L.R.A.  212,  8  S.  E.  8,  holding  that  a  separate  paper 
drawn  into  a  letter  by  reference  may  be  sufficient  as  a  monorandum ;  Salmon  Falls 
Mfg.  Co.  V.  Qoddard,  14  How.  446,  14  L.  ed.  493  (dissenting  opinion),  on  neoeasitj 
that  memorandum  be  intelligible  as  to  who  is  buyer  and  who  seller. 

Cited  in  reference  notes  in  66  A.  D.  668,  on  general  requisites  of  memorandum 
required  by  statute  of  frauds;  51  A.  6.  R.  616,  of  sufficiency  of  memorandum  with- 
in statute  of  frauds. 

Cited  in  notes  in  2  L.R.A.  212,  on  necessity  that  memorandum  required  by 
statute  of  frauds  be  in  writing  and  signed;  11  L.RJk.  98,  on  neoessity  that  con- 
sideration appear  in  memorandum  if  contract  to  authorise  specific  performance;  26 
A.  D.  661,  662,  on  certainty  in  contract  as  essential  to  specific  performance. 
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kfl  y.  Ghas.  P.  Harris  Mfg.  Co.  22  Blatchf.  103,  20  Fed.  667,  holding 
randum  must  set  forth  on  its  face  enough  to  constitute  a  contract 

the  party  to  be  charged ;  Peltier  v.  Collins,  3  Wend.  459,  20  A.  D. 
at  a  warranty  when  made  must  be  in  the  memorandum  and  is  in- 
:)f  by  parol;  Ellis  v.  Denver,  L.  &  6.  R.  Co.  7  Colo.  App.  350,  43 
Dg  insufficient  a  memorandum  of  sale  of  railroad  ties  merely  speci- 

number  to  be  delivered  without  giving  the  number  of  the  various 
Darragh,  2  Hilt^  184,  on  the  admissibility  of  parol  evidence  to  show 
smp  in  a  memorandum  meant  a  particular  lot ;  Sanborn  v.  Flagler, 
olding  that  a  stipulation  in  a  memorandum  to  deliver  goods  to  a 
I  sufficient  designation  of  the  purchaser ;  Hodgkins  v.  Bond,  1  N.  H. 
ire  signing  of  name  in  blank  by  guarantor  of  note  over  which  holder 
rites  guaranty,  not  sufficient  memorandum;  Stocker  v.  Partridge, 
Iding  that  delivery  of  a  sold  note  only  by  a  broker  boimd  the  seller 

rence  note  in  12  A.  D.  616,  on  auction  sales  being  within  statute  of 

and.  I 

6  v.  Allen,  46  Kan.  231,  10  L.R.A.  835,  25  Pac.  670,  holding  that 
nust  designate  land  terms  and  parties;  Rucker  v.  Harrington,  52 

holding  that  either  a  formal  contract  or  a  memorandum  of  sale 
^he  whole  agreement;  Blair  v.  Snodgrass,  1  Sneed,  1,  holding  that 
morandum  is  immaterial  provided  it  is  reasonably  certain  in  itself 
i  and  terms  of  sale  intended;  Milliman  v.  Huntington,  68  Hun,  258, 

997,  holding  that  contract  must  be  all  in  writing  and  in  order  to 
enforced  must  be  certain  and  definite;  Sherburne  v.  Shaw,  1  N.  H. 
,  holding  memorandum  bad  which  failed  to  show  the  two  parties  to 
Barickman  v.  Kuykendall,  6  Blackf.  21,  holding  a  receipt  for  pur- 
ifficient  provided  it  shows  on  its  face  or  by  reference  to  some  other 
1  the  material  parts  of  the  contract;  Parkhurst  v.  Van  Oortlandt, 
73,  holding  insufficient  a  memorandum  which  failed  to  show  extent 
[>ns  or  price;  First  Baptist  Church  v.  Bigelow,  16  Wend.  28,  holding 

entry  on  a  chart  of  the  ground  floor  of  a  church  of  the  name  and 

purchaser  of  a  pew,  though  the  conditions  of  the  sale  were  ad- 
'x  V.  Newwitter,  122  N.  Y.  491,  19  A.  S.  R.  514,  11  L.R.A.  97,  25 
Iding  that  an  entry  in  an  auctioneer's  book  which  failed  to  describe 
sudor  is  insufficient;  Meyer  Land  Co.  v.  Pecor,  18  S.  D.  466,  101  N. 
\  insufficient  an  instrument  reciting  that  a  person  named  has  paid 
b  of  land  described  "for  $9,000,  $6,000  cash  and  balance  on  time  at 
0  payment  per  year"  and  signed  by  the  owner;  Abeel  v.  RadclifT,  13 
aird  v.  Boyle,  2  Wis.  431, — refusing  to  sustain  a  provision  for  a 
ase  which  was  silent  as  to  terms  and  length  of  time  of  renewal, 
irence  note  in  87  A.  D.  644,  on  requisites  of  memorandum  of  agree- 
>f  lands  required  by  statute  of  frauds. 

d  in  Miller  v.  Tuck,  95  App.  Div.  134,  88  N.  Y.  Supp.  496,  holding 
admissible  not  to  vary  the  terms  of  a  memorandum  but  to  show  the 
Distances  of  the  parties. 
tvkX  to  answer  for  another's  debt. 

rd  V.  Hasbrouck,  169  N.  Y.  407,  62  N.  E.  434,  holding  insufficient  a 
of  a  collateral  guaranty  to  pay  the  rent  of  premises  leased  to  an- 
iled  to  designate  the  owner;  Evansville  Nat.  Bank  v.  Kaufmann,  93 
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N.  Y.  273,  45  A.  R.  204,  holding  that  no  one  can  accept  the  proTidonB  of  a  con- 
tract of  guaranty  unless  embraced  within  the  description  of  those  to  whom  the 
offer  is  addressed. 
»  Signatures  required. 

Cited  in  Justice  ▼.  Lang,  42  N.  T.  493,  1  A.  R.  676  (reversing  2  Roht.  333, 
30  How.  Pr.  425 ) ,  holding  that  the  signature  of  the  vendor  to  the  memorandum  is 
sufficient  to  bind  him  though  the  vendee  does  not  sign;  Dykers  v.  Townsend,  24 
N.  Y.  57,  on  the  necessity  of  the  signature  of  both  parties  where  the  contract  was 
entirely  executory  and  no  part  of  the  consideration  had  been  paid. 
Agency  to  sign  memorandum. 

Cited  in  Wingate  v.  Herschauer,  42  Iowa,  506,  holding  an  administrator  acting 
as  auctioneer  at  a  sale  of  his  decedent's  real  estate  incompetent  to  sign  a  memo- 
randum as  agent  of  the  purchaser. 
Delivery  required  by  statute  of  f rands. 

Cited  in  Outwater  v.  Dodge,  7  Cow.  85,  holding  delivery  not  complete  within 
statute  of  frauds  where  anything  remains  to  be  done  by  vendor  to  ascertain  value, 
quantity,  or  quality  of  goods  sold;  Devine  v.  Warner,  75  Conn.  375,  96  A.  S.  R. 
211,  53  Atl.  782;  Bowe  v.  Ellis,  3  Misc.  92,  22  N.  Y.  Supp.  369;  Hinchman  v.  Lin- 
coln, 124  U.  S.  38,  31  L.  ed.  337,  8  Sup.  Ct.  Rep.  369,— holding  that  there  must 
be  acts  of  such  a  character  as  to  place  the  property  unequivocally  within  the  exclu- 
sive power  of  the  buyer  discharged  of  all  lien  for  the  price;  Phillips  v.  Hunnewell, 

4  Me.  376,  holding  that  the  circumstances  equivalent  to  an  actual  delivery  must 
be  clear  and  unequivocal;  Johnson  v.  Smith,  Anthon,  N.  P.  60,  holding  delivery  of 
export  entry  not  delivery  of  articles  sold  within  statute;  Pleasants  v.  Pendleton, 
6  Rand.  (Va.)  473,  18  A.  D.  726,  holding  that  the  delivery  of  a  bill  <rf  sale  and 
order  on  a  warehousonan  for  specific  barrels  of  flour  together  with  the  payment  of 
the  purchase  money  operate  as  a  constructive  delivery;  Dodge  v.  Jones,  7  Mont. 
121,  14  Pac.  707,  holding  execution  of  bill  of  sale  and  changing  brands  on  horses 
running  at  large  on  a  range  constitute  a  delivery;  Bland  v.  Brookshire,  3  Tex. 
App.  Civ.  Cas.  (Willson)  p.  539,  holding  that  to  constitute  delivery  of  property 
not  susceptible  of  immediate  manual  delivery  the  law  requires  only  such  delivery 
and  change  of  possession  as  nature  of  property  will  allow;  M'Dowell  v.  Murdook, 
1  Nott  &  M'C.  237,  9  A.  D.  684,  as  an  authority  on  symbolical  delivery;  Dodge  v. 
Jones,  7  Mont.  121  (dissenting  opinion),  on  distinction  between  delivery  to 
satisfy  statute  of  frauds  and  that  requisite  as  against  creditors. 

Cited  in  notes  in  37  A.  R.  19,  on  delivery  satisfying  statute  of  frauds;  21  L. 
ed.  U.  S.  308,  on  delivery  and  acceptance  necessary  under  statute  of  frauds;  40 
A.  D.  336,  on  symbolical  delivery  and  constructive  acceptance  of  goods  under 
verbal  sale  within  statute  of  frauds;  49  A.  D.  336,  on  sufficiency  of  mere  words 
as  delivery  and  acceptance  of  goods  under  statute  of  frauds;  96  A.  S.  R.  227,  on 
constructive  acceptance  of  goods  to  satisfy  statute  of  frauds. 
» Verbal  designations  of  goods  not  preeently  removed. 

Cited  in  Audenreid  v.  Randall,  3  ClifT.  99,  Fed.  Cas.  No.  6U,  holding  mere  words 
insufficient  without  acts  of  dominion  by  the  purchaser;  Shindler  v.  Houston,  1  N. 
Y.  261, 49  A.  D.  316,  on  insufficiency  of  mere  words  as  delivery;  Cobb  v.  Haskell,  14 
Me.  303,  31  A.  D.  56,  holding  an  oral  direction  to  take  goods  insufficient;  Oorman 
V.  Brossard,  120  Mich.  611,  79  N.  W.  903,  holding  same  of  oral  agreement  to  sell 
and  to  accept  stone  lying  where  the  seller  had  deposited  it;  Blanchard  v.  Trim, 
38  N.  Y.  225,  holding  same  of  an  agreement  to  take  certain  lumber  and  haul  it 
away  when  weather  permits. 
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DtUwerj  of  goodB  sold. 

Cited  in  Winslow  y.  Leonard,  24  Pa.  14,  62  A.  D.  354,  holding  perfect  sale  im- 
possible  so  long  as  the  subject-matter  remains  undefined  and  unspecified. 

Cited  in  note  in  27  L.  ed.  U.  S.  500,  on  requisites  and  rerocation  of  gifts  causa 
wtortU. 
DeUrerj  and  aooeptanoe  as  Jury  question. 

Cited  in  Outwater  ▼.  Dodge,  «  Wend.  397,  holding  it  for  the  jury  whether  acts 
of  ownership  by  buyer's  agent  showed  acceptance. 
When  agent  of  party  Is  competent  witness. 

Cited  in  Crooker  ▼.  Appleton,  25  Me.  131,  holding  an  agent  a  competent 
witness  without  a  release  when  the  question  is  as  to  whether  he  exceeded  his  au- 
thority. 

Cited  in  note  in  12  L.RJL.  837,  on  exclusion  of  testimony  against  decedent  on 
the  ground  of  interest. 

3  AM.  DEC.  515,  BARON  v.  ABEEL,  8  JOHNS.  481. 

ConclnslTeneas  of  Judgment  in  ejectment  upon  action  for  mesne  profits. 

Cited  in  Den  ex  dem.  Hendrickson  v.  Hendrickson,  15  N.  J.  L.  102,  to  the  point 
that  judgment  against  a  defendant  in  ejectment  is  not  only  for  the  land  but  ulti- 
mately for  the  intermediate  profits;  Man  t.  Drexel,  2  Pa.  St.  202,  holding  that 
a  judgment  in  ejectment  is  conclusive  of  a  right  to  recover  mesne  profits  from  the 
date  of  servioe  of  the  writ;  Phillips  ▼.  Stewart,  87  Mo.  App.  486,  on  same  point; 
Drexel  v.  Man,  2  Pa.  St.  271,  44  A.  D.  195,  holding  the  same  though  the  title  was 
established  by  two  verdicts  and  judgments  between  the  same  parties  and  on  the 
8ime  title  one  of  which  was  prior  and  the  other  subsequent  to  the  term  for  which 
the  recovery  was  sought;  Jackson  v.  Combs,  7  Cow.  36;  Langendyck  v.  Burhans, 
11  Johns.  461;  Man  v.  Drexel,  2  Pa.  St.  202, — holding  that  no  defense  good  in 
ejectment  can  be  used  to  defeat  recovery  of  mesne  profits  thereafter;  Shumake 
V.  Nehns,  25  Ala.  126,  holding  that  a  recovery  in  ejectment  or  trespass  to  try 
titles  is  conclusive  between  the  parties  and  privies  as  to  the  title  of  the  plaintiff's 
lessor  in  trespass  for  mesne  profits;  Withington  v.  Corey,  2  N.  H.  116,  hold- 
ing judgment  for  demandant  in  writ  of  entry  entitles  him  to  recover  in  trespass 
for  mesne  profits  since  the  alleged  entry  and  within  six  years;  Appalachicola  v. 
Curtis,  9  Fla.  340.  79  A.  D.  284,  holding  recovery  in  ejectment  by  a  town  of  an 
CMcment  is  no  exception  to  the  general  rule  as  to  right  to  mesne  profits  as  a 
consequence  of  a  recovery  in  ejectment. 

Cited  in  reference  note  in  38  A.  D.  754,  on  conclusiveness  of  judgment  in  eject- 
ment in  action  for  mesne  profits. 
ConcInslTeness  of  default. 

Cited  in  Powers  v.  Witty,  42  How.  Pr.  352,  holding  that  a  judgment  by  default 
is  as  conclusive  as  one  on  merits  as  to  all  material  issues;  Goebel  v.  Iflla,  48  Hun, 
21.  holding  that  all  parties  who  are  made  parties  to  an  action  are  bound  by  the 
judgment  where  it  results  from  issue  framed  or  is  suffered  by  default;  Bradford 
▼.  Bradford,  5  Conn.  127,  holding  that  a  judgment  in  ejectment  by  default  has  the 
•sme  effect  as  a  judgment  upon  verdict;  Gates  v.  Preston,  41  N.  T.  113,  holding 
that  a  default  judgment  in  favor  of  a  surgeon  for  services  is  a  bar  to  an  action 
by  the  defendant  against  him  for  malpractice  in  such  services. 
Measure  of  damages  in  trespass  for  mesne  profits. 

Cited  in  Fowler  v.  Owen,  68  N.  H.  270,  73  A.  8.  R.  588,  39  Atl.  329,  holding  that 
costs  necessarily  incurred  in  ejectment  may  be  recovered  as  damages  in  trespass 
for  mesne  profits;  White  v.  Clack,  2  Swan,  230,  holding  that  the  costs  which  may 
be  recoTered  in  an  action  for  mesne  profits  are  only  the  legal  and  proper  costs  in 
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ejectment,  not  including  atttomey's  fees;  Hegar  v.  De  Groat,  3  N.  D.  364,  I 
W.  150,  holding  that  attorney's  fees  are  not  a  proper  item  of  damages  in  an  s 
for  the  possession  and  damages  for  the  wrongful  occupation  under  a  statu 
lowing  costs  in  such  action. 

Cited  in  reference  note  in  65  A.  D.  614,  as  to  when  and  for  what  actio 
mesne  profits  is  maintainable. 
Recovery  in  ejectment  as  precedent  of  right  to  mesne  profits. 

Cited  in  Meloy  v.  Johnston,  2  MacArth.  202,  holding  that  mesne  profits  a 
be  sued  for  until  the  premises  have  been  recovered  in  ejectment;  Atkins 
Henry,  80  Mo.  670,  holding  that  there  can  be  no  recovery  of  mesne  profits 
the  establishment  of  the  right  of  possession  during  the  period  in  question;  I 
y.  Davis,  149  Ala.  359,  43  So.  122,  holding  that  a  statute  allowing  a  recove 
damages  in  ejectment  includes  mesne  profits  but  not  damages  for  trespass. 

S  AM.  DEC.  ft  17,  JACKSON  v.  AIiEXANDER,  8  JOHNS.  484. 
Operative  words  in  a  deed  of  bargain  and  sale. 

Cited  in  Long  Island  R.  Co.  v.  Conklin,  29  N.  Y.  572,  holding  the  words 
be  entitled  to"  the  premises  sufficient  to  pass  title  as  a  bargain  and  sale  undc 
statute  of  uses;  Jackson  ex  dem.  Bond  v.  Root,  18  Johns.  60,  holding  the  y 
"makes  over  and  confirms  unto  the  grantees,  their  heirs,  etc.,  forever"  sufficic 
Suiflciency  of  deed  as  bargain  and  sale. 

Cited  in  Havens  v.  Sea  Shore  Land  Co.  47  N.  J.  Eq.  365,  20  Atl.  497,  he 
that  a  deed  which  has  failed  of  effect  as  a  release  for  want  of  estate  of  posse 
in  the  releasee  may  if  founded  on  a  consideration  be  given  effect  as  a  bargaii 
sale;  Lynch  v.  Livingston,  8  Barb.  463,  holding  that  such  a  deed  may  I 
fectual  as  a  bargain  and  sale  notwithstanding  the  words  ''remise,  release 
quitclaim;"  School  Dist.  No.  5  v.  Everett,  52  Mich.  314,  17  N.  W.  926,  ho 
lease  to  school  district  on  consideration  to  hold  "during  the  time"  the  pro 
"is  used  for  school  purposes"  is  good  as  bargain  and  sale  deed. 
Necessity  of  consideration  deed. 

Cited  in  Castleton  v.  Langdon,  19  Vt.  210;  Jackson  ex  dem.  Allen  v.  Floi 
16  Johns.  47, — holding  that  a  deed  of  bargain  and  sale  without  considerati 
inoperative;  Westerfield  v.  Bried,  26  N.  J.  £q.  357,  holding  release  like  deed 
without  consideration;  Jackson  ex  dem.  Watson  v.  McKenny,  3  Wend.  23 
A.  D.  690,  holding  effectual  a  deed  of  bargain  and  sale  founded  on  a  peca 
consideration  to  take  effect  in  futuro;  Jackson  ex  dem.  Gamsey  v.  Pike,  9 
69,  upholding  a  deed  which  was  expressed  to  be  in  consideration  of  accomm 
ing  the  grantees  with  a  site  for  a  courthouse  and  for  increasing  the  value  o 
grantor's  adjoining  land. 

Cited  in  notes  in  65  A.  S.  R.  798,  on  consideration  of  deed  of  gift  or 
chase;  20  L.R.A.  110,  on  parol  evidence  as  to  consideration  for  deed  to  esta 
a  use. 

Distinguished  in  Boggs  v.  Bandy,  2  Stew.  (Ala.)  449,  holding  vendor's  la 
title  to  land  conveyed  by  quitclaim  deed  tendered  not  defense  to  action  for 
sideration  agreed  to  be  given  for  such  deed. 
—  Necessity  of  expression  of  consideration. 

Cited  in  Fryer  v.  Rockefeller,  63  N.  Y.  268,  holding  that  a  deed  need  not  ex 
a  consideration  provided  there  is  proof  of  its  existence;  Grove  v.  Hodges,  51 
504,  holding  same  of  deed  of  bargain  and  sale;  Belden  v.  Seymour,  8  Conn.  30 
A.  D.  661,  on  the  same  contention. 

Cited  in  note  in  17  A.  D.  702,  on  expressing  consideration  in  deed. 
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1  in  favor  of  the  consideration  of  a  deed. 

urhans  y.  Van  Zandt,  7  N.  Y.  523,  holding  that  objection  tliat  a 
kin  and  sale  was  not  based  on  a  pecuniary  consideration  is  cf  the 
il  character. 

ital  of  consideration. 

rthur  y.  Arthur,  10  Barb.  9,  holding  that  the  expression  of  a  con- 
one  dolhtr  will  sustain  a  deed  whether  any  consideration  was  actual- 
k;  Ward  v.  Isbill,  73  Hun,  550,  26  N.  Y.  Supp.  141,  holding  no  proof 
ment  required  where  a  deed  acknowledges  the  payment  of  a  valuable 
;  Wood  V.  Chapin,  13  N.  Y.  509,  67  A.  D.  62,  holding  that  the 
int  of  the  receipt  of  the  purchase  money  is  prima  facie  evidence  that 
is  a  purchaser  for  a  valuable  consideration  within  the  recording 

V.  Howard,  10  App.  Div.  555,  42  N.  Y.  Supp.  335,  holding  that  a 

receipt  of  "one  dollar  and  other  good  and  valuable  considerations'' 
^  facie  evidence  of  payment  is  not  sufficient  to  make  the  grantee  a 
value;  Bolton  v.  Jacks,  6  Robt.  166,  holding  that  mere  nonpayment 
on  is  inadmissible  to  invalidate  a  deed,  which  recited  the  receipt  of 
Asideration ;  Grout  v.  Townsend,  2  Hill,  554,  holding  that  a  recital  of 
onsi deration  cannot  be  contradicted  for  the  purpose  of  invalidating 
gh  otherwise  when  the  object  is  to  recover  the  purchase  money. 
jital  of  "value  received." 

Lckson  ex  dem.  Bond  v.  Root,  18  Johns,  60,  holding  words  ''value  re- 
ent  to  raise  a  use  on  the  consideration  imported ;  Jerome  v.  Whitney, 
,  holding  that  the  words  "for  value  received"  in  a  note  payable  in 
re  prima  facie  evidence  of  consideration;  Lapham  v.  Barrett,  1  Vt. 
that  acknowledgment  of  "value  received"  in  a  contract  to  indemnify 
aying  a  note  is  good  evidence  of  consideration ;  Coleman  v.  Bean,  14 
holding  that  a  recital  in  an  undertaking  in  discharge  of  an  attach- 

action  had  been  commenced  cannot  be  denied  by  the  subscribers  in 
ireon;  Ward  v.  Bush,  59  N.  J.  Eq.  144,  45  Atl.  534,  holding  that  a 
ed  "to  be  for  value  received"  will  be  presmned  to  have  been  to  dis- 
ligation  so  as  to  preclude  a  lapse  by  the  legatee's  dying  before  the 
^es  V.  Patterson,  5  Mart.  (La.)  693,  on  the  validity  of  a  bill  of 
e  received;  Bunn  v.  Riker,  4  Johns.  426,  4  A.  D.  292    (dissenting 

a  recital  of  value  received  in  a  written  instrument  as  evidence  of 

ses  as  a  part  of  the  common  law. 

>ciety  for  Propagation  of  the  Gospel  v.  Hartland,  2  Paine,  536,  Fed. 
55,  holding  that  the  statute  of  uses  was  a  part  of  the  common  law 


526,  HOWES  V.  BARKER,  8  JOHNS.  506. 
nee  as  to  the  quantity  of  land  conveyed. 

artin  V.  Hamlin,  18  Mich.  354,  100  A.  D.  181,  holding  parol  evidence 
that  land  conveyed  specified  amount  and  that  any  deficiency  should 
n  mortgage  inadmissible  as  varying  mortgage  and  notes  securing  it ; 
erson,  86  Wis.  433,  57  N.  W.  88,  holding  parol  evidence  inadmissible 
«  of  fraud  or  mistake  to  show  that  sale  of  two  governmental  divi- 
[ross  stun  was  to  be  of  a  certain  number  of  acres  for  so  much  per 

!ference  note  in  75  A.  D.  242.  on  parol  evidence  as  to  quantity  of 
L 
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Cited  in  note  in  20  L.RJi.  106,  on  parol  evidence  that  land  was  sold  by  the 
acre. 
Parol  evidenoe  as  to  oonsidemtloB  of  deed. 

Cited  in  Bladen  t.  Welle,  30  Md.  577,  holding  that  a  grantor  cannot  contradict 
by  parol  the  consideration  expressed  in  the  deed  as  the  price  of  the  land;  Betts 
y.  Union  Bank,  1  Harr.  k  Q.  176,  18  A.  D.  283,  holding  that  marriage  cannot  be 
given  in  evidence  as  the  consideration  of  a  deed  expressed  to  be  made  for  a  money 
consideration  only;  Maigley  v.  Hauer,  7  Johns.  341,  holding  (Hroof  of  consideration 
other  than  that  expressed  in  a  deed  inadmissible  where  the  consideration  was  ex- 
pressed without  saying  "and  also  for  other  considerations;"  Patchin  v.  Pierce,  12 
Wend.  61,  holding  parol  evidence  inadmissible  to  show  a  smaller  mortgage  debt 
than  that  specified  in  the  mortgage;  Farrington  v.  Barr,  36  N.  H.  86;  Morse  v. 
Shattuck,  4  N.  H.  229,  17  A.  D.  419, — holding  that  the  consideration  expressed 
cannot  be  contradicted  to  defeat  the  conveyance  though  otherwise  on  question  of 
damages  for  breach  of  covenants;  Galbreath  v.  Cook,  30  Ark.  417,  holding  that  the 
parties  to  a  deed  which  is  attacked  by  creditors  for  fraud  cannot  show  a  con- 
sideration different  from  that  expressed;  Frink  v.  Green,  5  Barb.  455,  holding 
parol  evidence  admissible  to  show  the  actual  consideration  of  a  deed  or  contract 
where  no  consideration  is  expressed  and  where  the  contract  is  not  within  the  stat- 
ute of  frauds;  Winchell  v.  Latham,  6  Cow.  682,  holding  by  analogy  that  a  plaintiff 
who  has  sworn  that  there  was  pecuniary  consideration  for  a  note  is  not  entitled 
to  go  to  the  jury  on  the  question  of  a  different  consideration;  Walrath  v.  Barton, 
11  Barb.  382,  as  to  admissibility  of  parol  evidence  to  show  different  consideration 
than  stated  in  written  contract;  Belden  v.  Seymour,  8  Conn.  304,  21  A.  D.  661, 
on  inadmissibility  of  evidence  enlarging  consideration  in  action  on  covenant  of 
seisin. 

Distinguished  in  Jack  v.  Dougherty.  3  Watts,  151,  holding  that  parol  evidenoe 
may  be  received  to  prove  a  greater  or  different  consideration  to  rebut  the  presump- 
tion of  fraud  arising  from  inadequacy  of  that  stated;  Belden  v.  Seymour,  8 
Conn.  304,  21  A.  D.  661,  allowing  same  proof  in  an  action  for  breach  of  covenant 
of  seisin. 

Disapproved  in  Fackler  v.  Ford,  1  Kan.  Dassler's  ed.  21,  Appx.  denying  conclu- 
siveness of  recited  consideration  in  action  for  specific  performance. 
Parol  evidence  as  to  mistake. 

Cited  in  notes  in  11  E.  R.  C.  227,  on  parol  evidence  of  mistake  to  contradict 
deed;  5  L.R.A.  159,  on  showing  mistake  by  parol  evidence  in  equity. 

Distinguished  in  McNulty  v.  Prentice,  25  Barb.  204,  sustaining  the  admission 
of  parol  evidence  by  way  of  defense  not  to  show  the  existence  of  a  mistake  in  a 
writing  but  to  explain  one  patent  on  the  record. 
Merger  of  prior  In  subsequent  contracts. 

Cited  in  Rounds  v.  Baxter,  4  Me.  454,  holding  as  general  rule  that  the  law 
will  not  imply  a  contract  where  the  parties  have  made  an  express  one;  Wheeler 
V.  Ball,  26  Mo.  App.  443;  Kerr  v.  Calvit,  Walk.  (Miss.)  116,  12  A.  D.  537,— hold- 
ing that  the  consummation  of  articles  of  agreement  by  a  deed  renders  the  former  a 
nullity;  McCotter  v.  Hooker,  8  N.  Y.  497  (dissenting  opinion),  on  the  execution 
of  a  written  contract  as  a  merger  of  all  previous  conversations. 
~Deed  as  merging  prior  contracts. 

Cited  in  Moran  v.  Lezotte,  54  Mich.  83,  19  N.  W.  757,  holding  that  negotiations 
for  a  sale  of  land  including  a  bond  for  a  deed  are  merged  in  the  latter;  Canaday  v. 
Stiger,  3  Jones  k  S.  423,  holding  that  all  agreements  relating  to  the  purchase  and 
sale  of  land  are  merged  in  a  deed  unless  the  contract  provides  otherwise;  Homer 
V.  Lowe,  159  Ind.  406,  64  N.  E.  218,  holding  that  a  deed  delivered  and  accepted. 
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in  the  abwnce  of  fraud  or  such  a  mistake  as  equity  will  correet  is  a  relinquish- 
ment of  prior  contracts;  Carter  v.  Beck,  40  Ala.  590,  holding  that  deed  annuls 
agreeoient  to  couTcy;  Houghtaling  v.  Lewis,  10  Johns.  297;  Bryant  ▼.  Wilson,  71 
Md.  440,  18  Atl.  916, — holding  deed  prima  facie  an  ejEecution  of  a  contract  to  con- 
vey; Carr  t.  Roach,  2  Duer.  20,  holding  covenant  against  encumbrances  in  a  con- 
tract to  oonvey  merged  in  deed;  Fritz  v.  McGill,  31  Minn.  536,  18  N.  W.  753, 
holding  same  of  representations  of  freedom  from  encumbrance;  Williams  v.  Chi- 
cago University,  127  111.  101,  20  N.  E.  51,  holding  that  a  covenant  to  convey  for  a 
designated  purpose  not  subject  to  alienation  is  merged  in  a  deed;  Broughton  v. 
Coffer,  18  Gratt.  184,  holding  parol  evidence  inadmissible  to  prove  that  deed  was 
only  a  part  execution  of  contract;  Seitzinger  v.  Weaver,  1  Rawle,  377,  holding  the 
presumption  of  law  is  that  an  accepted  deed  is  a  satisfaction  of  previous  covenants 
though  it  may  be  otherwise;  Ware  v.  W>8tfall,  21  Barb.  177,  holding  that  the  ac- 
ceptance of  a  mortgage  is  a  satisfaction  of  a  preliminary  contract;  Davis  v.  Lot- 
tich,  46  N.  Y.  393,  holding  that  an  absolute  conveyance  of  one  quarter  of  an  estate 
gives  an  unencumbered  title  though  executory  contract  was  to  convey  all  subject  to 
a  purchase-money  lien. 

Distinguished  in  Morris  v.  Whitcher,  20  N.  Y.  41,  holding  a  stipulation  in  an 
executory  contract  that  the  vendor  should  retain  possession  for  a  specified  time 
not  merged  in  the  deed;  Wynne  v.  Friedman,  49  Misc.  616,  96  N.  Y.  Supp.  838, 
holding  that  an  agreement  in  the  preliminary  contract  to  include  certain  fixtures 
is  not  merged  in  a  conveyance  without  them;  Witbeck  v.  Waine,  16  N.  Y.  532, 
holding  that  deed  does  not  extinguish  provision  in  the  preliminary  contract  for 
an  increase  or  rebate  of  purchase  money  according  to  the  excess  or  deficiency  of 
the  land;  Murdock  v.  Gilchrist,  52  N.  Y.  242,  holding  that  deed  reciting  a  gross 
eooBideration  and  the  conveyance  of  a  certain  number  of  acres,  more  or  less,  is 
not  inconsistent  with  a  reservation  by  the  parties  of  the  right  to  fix  the  purchase- 
money  according  to  a  survey. 
Remedies  for  deficiency  In  the  quantity  of  land  in  a  oonTeyance. 

Cited  in  Cooper  v.  Brown,  2  McLean,  495,  Fed.  Cas.  No.  3,191,  holding  that  a 
purchaser  may  recover  damages  for  breach  of  a  covenant  to  convey  or  rescind  and 
bring  assumpsit  for  what  he  has  already  paid;  Smith  v.  Fly,  24  Tex.  345,  76  A.  D. 
109,  holding  that  a  purchaser's  remedy  for  a  mistake  resulting  in  a  material  de- 
ficiency in  the  quantity  of  land  is  not  at  law  for  money  had  and  received  but  in 
equity;  Kerr  v.  Calvit,  Walk.  (Miss.)  115,  12  A.  D.  637,  on  entire  or  partial 
failure  of  consideration  as  defenses  to  action  for  price  of  land  sold. 

Distinguished  in  Watkins  v.  Otis,  2  Pick.  88,  where  the  money  paid  was  under 
duress  of  imprisonment. 
Jnrladictlon  of  equity  ma  to  mistake. 

Cited  in  Chitwood  v.  Russell,  36  Mo.  App.  245,  holding  that  equity  will  relieve 
against  the  mistake  of  one  party  which  was  within  the  knowledge  of  the  other 
provided  a  denial  of  relief  would  be  inequitable  and  unjust. 

3  AM.  DEC.  680,  HAMP80N  ▼.  EDEUSN,  9  HARR.  A  J.  64. 
Eqoitiea  prior  to  execution  pnrcliaser. 

Cited  in  Ringgold  v.  Br3ran,  3  Md.  Ch.  488,  holding  that  judgment  against  vendee 
does  not  impair  equitable  lien  of  vendor;  Jenkins  v.  Bodley,  Smedes  &  M.  Ch. 
338,  holdii^  that  as  against  prior  equities  equity  will  limit  the  lien  of  judg- 
ment to  the  interest  which  the  debtor  actually  had  at  the  time  of  rendition; 
Georgetown  v.  Smith,  4  Cranch,  C.  C.  91,  Fed.  Cas.  No.  5,347,  holding  that  judg- 
ment at  law  will  not  overreach  a  prior  equity  of  a  third  person ;  Dyson  v.  Sim- 
48  Md.  207,  holding  lien  of  a  judgment  subordinate  in  equity  to  that  of  a 
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prior  mortgage  which  was  defectively  recorded;  Hume  v.  Riggs,  12  App.  D.  C. 
355,  holding  that  equity  under  a  trust  or  contract  in  rem  is  superior  to  that  of 
the  lien  of  a  judgment  secured  after  notice;  Hartsock  t.  Russell,  52  Md.  619, 
holding  that  equity  will  protect  a  ward  against  a  judgment  creditor  of  ^e 
guardian  as  to  an  absolute  conveyance  to  the  guardian  to  secure  a  loan  of  the 
ward's  money;  Parks  v.  Jackson,  11  Wend.  442,  25  A.  D.  656  (dissenting  opin- 
ion), as  to  effect  of  judgment  on  equitable  rights  of  third  persons. 
—  Bona  fide  purchasers  prior  to  execution. 

Cited  in  Berryhill  v.  Potter,  42  Minn.  279,  44  N.  W.  251,  holding  rights  of  a 
bona  fide  purchaser  for  an  adequate  consideration  superior  to  judgment  recovered 
with  actual  or  constructive  notice;  Filley  v.  Duncan,  1  Neb.  134,  93  A.  D.  337, 
holding  judgment  against  vendor,  recovered  after  his  agreement  to  convey,  not  a 
lien  as  against  a  purchaser  in  possession  beyond  the  unpaid  purchase  money; 
Valentine  v.  Seiss,  79  Md.  187,  28  Atl.  892,  holding  that  possession  and  payment  of 
purchase  money  under  an  unrecorded  deed  gives  rights  prior  to  purchaser  at  sale 
upon  a  judgment  for  a  debt  contracted  after  the  date  of  the  deed ;  Lane  v.  Ludlow, 
2  Paine,  591,  Fed.  Cas.  No.  8,052,  enjoining  the  enforcement  of  a  judgment  re- 
covered after  agreement  to  convey  to  bona  fide  purchaser  for  a  valuable  considera- 
tion; McSorlay  v.  Ludlow,  2  Paine,  600,  Fed.  Cas.  No.  8,927,  granting  the  same 
relief  to  a  purchaser  who  had  paid  all  the  consideration  and  received  a  deed: 
Moyer  v.  Hinman,  13  N.  Y.  180  (modifying  17  Barb.  137),  holding  purchaser  in 
possession  at  the  time  of  the  docketing  of  a  judgment  against  the  vendor  will  be 
protected  as  to  subsequent  payments  without  notice  to  the  vendor. 
Equitable  interests  under  a  contract  for  a  conveyance. 

Cited  in  Wm.  Skinner  &  Sons'  Ship-Building  &  Dry-Dock  Co.  v.  Houghton,  92 
Md.  68,  84  A.  S.  R.  485,  48  Atl.  85,  holding  that  a  purchaser  is  entitled  in  equity 
upon  payment  of  amounts  due  to  proceeds  of  insurance  on  losses  subsequent  to 
date  of  contract;  Dunn  v.  Yakish,  10  Okla.  388,  61  Pac.  926;  Brewer  v.  Herbert, 
30  Md.  301,  96  A.  D.  582, — holding  that  a  purchaser  under  a  contract  to  convey  at 
a  certain  day  must  in  equity  bear  a  loss  by  fire;  Lewis  v.  Hawkins,  23  Wall.  119, 
23  L.  ed.  113,  holding  that  one  who  buys  the  rights  of  a  purchaser  under  a  bond 
for  a  deed  and  assumes  the  performance  of  his  obligations  is  subject  to  the  same 
legal  and  equitable  liabilities. 

Cited  in  reference  note  in  25  A.  8.  R.  201,  on  effect  of  contract  for  sale  of  land 
and  payment  of  purchase  money. 

Cited  in  notes  in  57  L.R.A.  649,  on  time  at  which  equitable  conversion  by  land 
contract  takes  place;  51  A.  D.  555,  on  title  of  purchaser  of  land  before  convey- 
ance; 57  LJR.A.  645,  on  nature  of  interest  of  vendor  or  vendee  in  land  contract  as 
real  or  personal  property  when  judgment  has  been  entered  against  vendor;  117 
A.  S.  R.  785,  on  judgment  lien  as  affecting  property  sold  under  executory  con- 
tract; 93  A.  D.  353,  on  effect  of  judgment  lien  on  interests  of  vendor  and  vendee; 
93  A.  D.  355,  on  effect  of  judgment  lien  on  payments  by  vendee  after  judgment. 
Inception  off  Judgment  lien. 

Cited  in  Coombs  v,  Jordan,  3  Bland,  Ch.  284,  22  A.  D.  236;  Tayloe  v.  Thomson, 
5  Pet.  358,  8  L.  ed.  154, — ^holding  that  a  judgment  is  a  lien  from  the  time  of  its 
rendition. 
Bond  ffor  injunction. 

Cited  in  Cape  Sable  Co.'s  Case,  3  Bland,  Ch,  606,  as  instance  of  injunction  to 
stay  execution  at  law  without  giving  bond. 
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3  AM.  D&C.  6SS,  BEAUJ  y.  HARWOOD,  S  HARR.  A  J.  167. 
ConstrHCtion  of  statntes. 

Cited  in  Campbell's  Case,  2  Bland,  Ch.  209,  20  A.  D.  360,  holding  that  private 
statutes  operate  like  conveyances,  binding  only  on  parties  or  privies. 
»  Literally  or  by  Intendment. 

Cited  in  Sisters  <^  Charity  v.  Detroit,  9  Mich.  94,  holding  that  the  letter  of  a 
statute  may  be  enlarged  or  restricted  according  to  the  true  intent  of  the  makers; 
Charles  v.  Clagett,  3  Md.  82,  holding  that  the  intention  and  meaning  are  to  be  col- 
lected from  the  law  itself  and  the  circumstances  which  produced  it;  Oadsen  v. 
Jones,  1  Fla.  373;  Erwin  v.  Moore,  15  Ga.  361, — holding  that  the  plain  intention 
should  be  carried  into  effect  though  contrary  to  the  literal  sense  of  terms  of  a 
statute ;  Collateral  Seeur.  Bank  v.  Fowler,  42  Md.  393,  holding  extrinsic  aids  un- 
necessary where  the  words  of  a  statute  are  clear. 
Necessity  of  satisfaction  before  ejectment  by  mortgagor. 

Cited  in  Berry  v.  Derwart,  55  Md.  66,  holding  that  a  mortgage  which  carried 
the  possession  will  prevent  ejectment  by  the  mortgagor  in  the  absence  of  proof  of 
satisfaction  before  suit;  Dentcel  v.  City  A  Suburban  R.  Co.  90  Md.  434,  45  Atl. 
201,  holding  to  same  effect  in  case  of  chattel  mortgage;  Richardson  v.  Baltimore 
ft  D.  B.  R.  Co.  89  Md.  126,  42  Atl.  938,  holding  that  a  mortgagor  entitled  to  pos- 
session until  default  may  maintain  ejectment  against  a  third  party  provided  there 
has  been  no  default;  Brown  v.  Stewart,  56  Md.  421,  on  satisfaction  as  revesting  the 
title  so  that  mortgagee  can  neither  recover  in  ejectment  nor  set  it  up  in  defense 
against  mortgagor. 

Cited  in  note  in  14  A.  D.  474,  on  mortgage  as  a  mere  security. 

3  AM.  DEO.  5S5,  DeSOBRY  ▼.  DeLAISTRE,  9  HARR.  &  J.  191. 
Proof  of  foreign  judgments. 

Cited  in  Thompson  v.  Mason,  4  III.  App.  452,  holding  that  it  cannot  be  proved 
by  copy  unless  verified  by  oath  or  such  a  seal  as  proves  itself  or  by  other  evidences 
of  genuineness. 
Impeachment  of  witness. 

Cited  in  Williams  v.  Chapman,  7  Ga.  467,  holding  that  a  witness  may  be  im- 
peached by  his  own  sworn  depositions  in  the  same  cause  without  laying  a  founda- 
tion. 

Cited  in  notes  in  82  A.  S.  R.  49,  on  contradiction  of  witness  by  previous  testi- 
mony, depositions,  or  writings;  73  A.  D.  767,  on  impeaching  deponent  by  proof  of 
prior  contradictory  statements. 
What  law  governs  the  construction  of  foreign  contracts. 

Cited  in  Lewis  v.  Glenn,  84  Va.  947,  6  S.  E.  866;  Baltimore  A  O.  R.  Co.  v. 
Glenn,  28  Md.  287,  92  A.  D.  688,— holding  that  the  validity  of  a  deed  executed 
by  a  corporation  in  the  state  of  its  creation  depends  upon  the  law  of  that  state; 
Cox  V.  Adams,  2  Ga.  158,  holding  that  the  law  of  their  respective  places  of  execu- 
tion govern  the  interpretation  of  the  maker's  and  indorser's  contracts;  Peck  v. 
Hibbard,  26  Vt.  698,  62  A.  D.  605,  holding  that  a  discharge  in  bankruptcy  which 
was  a  bar  to  an  action  on  a  note  in  the  place  of  execution  is  a  defense  wherever 
the  note  may  be  prosecuted;  Hanrick  v.  Andrews,  9  Port.  (Ala.)  9,  holding  that 
contracts  draw  interest  from  default  according  to  the  law  of  the  place  where  made 
unless  entered  into  with  a  view  to  the  laws  of  another  state. 

Cited  in  reference  notes  in  16  A.  D.  171,  on  law  governing  contract;  9  A.  D. 
682.  on  lev  toci  governing;  8  A.  D.  187;  27  A.  D.  141;  10  A.  S.  R.  698,— as  to 
what  law  governs  the  construction  and  enforcement  of  contracts;  12  A.  D.  150,  on 
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lev  loci  at  determining  validity  and  oonfitmetion  of  contract;  56  A.  8.  R.  775,  on 
enforcement  of  contract  outside  of  jurisdiction  where  made. 

Cited  in  notes  in  12  A.  D.  504,  on  what  law  governs  contracts;  2  UELA.  355, 
as  to  what  law  governs  validity  of  contract. 
—  Where  foreign  l*w  la  oontrary  U»  pvbllo  policy  of  forun. 

Cited  in  Smith  v.  Godfrey,  28  N.  H.  379,  61  A.  D.  617,  holding  that  the  validity 
of  a  sale  is  to  he  determined  by  the  law  of  the  place  where  executed  unless  that 
conflicts  with  the  law  of  the  forum;  Union  Bank  v.  Smith,  4  Cranch,  C.  C.  21, 
Fed.  Cas.  No.  14,362,  on  the  yielding  of  law  of  the  place  of  contract  when  it 
conflicts  with  law  of  the  forum. 
What  law  governs  devolntlon  of  property. 

Cited  in  Hyman  v.  Gaskins,  27  N.  C.  (5  Ired.  L.)  267,  holding  that  a  will  of 
personal  property  must  be  executed  according  to  the  law  of  last  domicil;  Latine  v. 
Clements,  3  Ga.  426;  Re  High,  2  Dougl.  (Mich.)  515,— holding  that  such  a  will 
passes  personal  property  wherever  situated;  Noonan  v.  Kemp,  34  Md.  73,  6  A.  R. 
307,  holding  that  the  succession  to  personal  property  is  governed  by  the  law  of  the 
deceased  owner's  last  domicil;  Corrie's  Case,  2  Bland,  Ch.  488,  holding  the  same, 
though  the  rights  of  creditors  are  governed  by  the  law  of  the  place  of  situation ; 
Lowndes  v.  Cooch,  87  Md.  478,  40  L.R.A.  380,  39  Atl.  1045,  holding  that  the 
devolution  of  shares  of  corporate  stock  is  governed  by  the  law  of  the  owner's  last 
domicil ;  Bell  v.  Mason,  10  Ala.  334,  holding  that  a  will  is  controlled  by  the  stat- 
utes of  the  state  where  real  estate  and  domicil  were  located;  Bonati  v.  Welsch, 
24  N.  Y.  167  (dissenting  opinion),  on  the  applicability  of  the  law  of  last  domicil 
to  the  testamentary  disposition  of  all  persona]  property  and  real  property  there 
situated. 

Cited  in  reference  notes  in  13  A.  D.  349,  on  what  law  governs  distribution  of 
estates;  43  A.  D.  518,  on  law  of  testator's  domicil  governing  disposition  of  per- 
sonalty. 

Cited  in  note  in  43  A.  D.  518,  on  what  law  governs  distribution  or  descent  of 
personalty. 
What  law  governs  administration  of  assets. 

Cited  in  Hardenbei^  v.  Manning,  4  Dem.  437,  holding  that  administration  is  by 
the  law  of  the  place  which  granted  the  letters  except  that  assets  remitted  from  a 
foreign  state  are  applied  by  the  law  of  that  state;  Shegogg  v.  Perkins,  34  Ark. 
117  (dissenting  opinion),  on  administration  by  the  law  of  the  state  granting 
letters  as  respects  residence  of  creditors. 

Cited  in  note  in  35  A.  D.  486,  on  powers  and  duties  of  ancillary  administrators. 
liaw  governing  remedy. 

Cited  in  reference  notes  in  36  A.  D.  366,  on  lea  fori  governing  remedies  to  con- 
tract; 65  A.  D.  660,  682,  on  necessity  that  f6rm  of  action  or  remedy  be  according 
to  lew  fori. 
Proof  of  foreign  laws. 

Cited  in  Baltimore  A  0.  R.  Co.  v.  Glenn,  28  Md.  287,  92  A.  D.  688,  holding  that 
the  law  of  a  foreign  country  is  a  fact  to  be  proved  by  the  testimony  of  experts,  if 
unwritten,  or  by  the  law  itself  or  an  exemplified  copy,  if  written. 

Cited  in  reference  notes  in  43  A.  S.  R.  795,  on  proof  of  foreign  laws;  39  A.  D. 
406,  on  proof  of  foreign  laws  and  laws  of  sister  states;  113  A.  S.  R.  882,  on  proof 
by  expert  witnesses  of  laws  of  sister  states  or  foreign  countries. 

Cited  in  notes  in  15  A.  D.  76,  on  mode  of  proving  foreign  laws;  113  A.  S.  R. 
869,  on  foreign  laws  as  provable  facts ;  47  L.  ed.  U.  S.  782,  on  proof  of  statute  law 
of  foreign  countries;  25  L.R.A.  450,  on  oral  proof  of  foreign  laws;  25  L.R.A. 
460,  on  oral  proof  of  written  law  of  foreign  countries;  25  L.RJL  451,  on  oral  proof 
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of  foreigii  unwritten  or  oommon  Uw;  89  A.  D.  672,  on  judicial  notice  of  foreign 
laws  and  laws  of  sister  state;  4  L^JL.  35,  on  judicial  notice  of  court  records. 
Co«rt  and  Jury  questions  as  to  foreign  laws. 

Cited  in  Bock  y.  I«auman,  24  Pa.  435,  holding  interpretation  of  foreign  law  for 
tbe  court;  Cecil  Bank  t.  Barry,  20  Md.  287,  83  A.  D.  553,  holding  factum  of 
a  foreign  law  for  the  jury  its  application  for  the  court;  Chicago  &  N.  W.  R.  Co. 
T.  Tnite,  44  IlL  App.  535  (dissenting  opinion),  on  the  factum  of  a  foreign  un- 
written law  as  a  jury  question. 

Cited  in  note  in  11  A.  D.  784;  16  A.  D.  741, — on  laws  of  foreign  country  as  ques- 
tion of  fact  for  jury. 

Validity  of  a  holographic  will. 

Cited  in  Contee  y.  Dawson,  2  Bland,  Ch.  264,  on  holographic  wills  of  real  estate 
without  attestation. 
Oondusiyeness  of  aooonnt  exhibited. 

Distinguished  in  Carter  y.  TUck,  3  Gill,  248,  holding  that  account  filed  by  a 
plaintiff,  with  a  count  in  his  declaration  for  sundry  matters  and  things,  properly 
chargeable  in  account,  is  not  a  bill  of  particulars,  though  it  is  an  essential  part  of 
such  count. 
Bill  of  particiilars. 

Cited  in  reference  note  in  51  A.  D.  51,  on  necessity,  sufficiency,  and  effect  of  bill 
of  particulars. 

3  AM.   DEC.   545,   HOIiUNGSWORTH  y.  McDONAIiD,   S   HARR.  A  J. 
SSO. 

Mode  of  oonyeyanoe  by  a  feme  ooyert. 

Cited  in  Boykin  y.  Rain,  28  Ala.  332,  65  A.  D.  349,  holding  that  a  mortgage 
which  was  not  acknowledged  by  a  married  woman  according  to  the  prescribed 
form  will  not  pass  her  estate;  Berry  y.  Seawall,  13  C.  C.  A..  101,  31  U.  S.  App.  30, 
66  Fed.  742,  to  the  point  that  a  priyy  eramination  of  the  wife  is  essential  to  the 
Ttlidity  of  a  deed  according  to  the  statute  of  Maryland. 
Sufllcleiicy  of  certificates  of  acknowledgment. 

Cited  in  Warner  y.  Hardy,  6  Md.  525;  Meriam  y.  Harsen,  2  Barb.  Ch.  232,-- 
holding  that  a  certificate  of  acknowledgment  of  a  deed  need  only  comply  substan- 
tially with  the  statute;  Williams  y.  Paine,  169  U.  8.  55,  42  L.  ed.  658,  18  Sup. 
Ci  Rep.  279,  on  the  construction  given  in  Maryland  to  the  acts  adopted  for  the 
Distriet  of  Columbia  respecting  acknowledgment. 

Cited  in  reference  notes  in  15  A.  D.  611;  31  A.  D.  541,— on  sufficiency  of 
acknowledgment. 

—  Of  statutory  certificates  generally. 

Cited  in  Friend  v.  Hamill,  34  Md.  298,  holding  certificate  by  a  judge  as  to  a 
list  of  jurors  suffices  if  in  substance  good;  Marlow  y.  McCubbin,  40  Md.  132, 
holding  the  same  as  to  an  affidavit  in  a  mortgage  as  to  realty  of  oonsideration. 

Cited  in  reference  notes  in  11  A.  D.  730,  on  acknowledgment  of  deeds  by  married 
wosMD;  47  A.  D.  114;  47  A.  D.  340,— on  execution  and  acknowledgment  of  con- 
yeyaaee  by  feme  covert;  36  A.  D.  90,  on  sufficiency  of  married  woman's  certificate 
of  acknowledgment  to  deed. 

Cited  in  notes  in  41  A.  D.  179,  on  substantial  compliance  of  acknowledgment  by 
married  woman  with  statute;  41  A.  D.  169,  on  necessity  of  substantial  compliance 
with  all  statutory  requir«nents  in  taking  acknowledgment;  41  A.  D.  182,  on 
necessity  that  acknowledgment  of  married  woman  show  that  her  act  was  volun- 
tary and  without  compulsion. 
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Words  neoeMary  to  create  a  fee. 

Cited  in  Handy  t.  McKim,  64  Md.  560,  4  AtL  125,  holding  at  a  general  nik 
that  the  word  "heirs"  is  necessary  to  create  an  estate  in  fee. 

Cited  in  reference  note  in  44  A.  D.  761,  on  sufficiency  of  words  in  deed  to 
pass  realty  or  particular  estates  therein. 
Operation  of  cnratlTe  acta  upon  rights  already  In  suit. 

Cited  in  Madigan  v.  Workingmen's  Permanent  Bldg.  t  L.  Asso.  73  Md.  317, 
20  Atl.  1060,  holding  that  the  hringing  of  a  suit  does  not  prevent  the  operation  of 
a  subsequent  curative  act. 

Distinguished  in  Grove  v.  Todd,  41  Md.  633,  20  A.  R.  76,  holding  that  a  curative 
act  passed  after  the  death  of  a  husband  cannot  affect  dower  rights  under  a  deed 
which  was  void  against  the  feme  covert. 
Remedy  for  relief  from  decree. 

Cited  in  Finlayson  v.  Lipscomb,  15  Fla.  558,  holding  that  a  bill  .of  review  and 
not  a  petition  for  a  rehearing  lies  after  the  pronouncing  and  signing  but  before 
entry  for  record  of  a  decree;  Marbury  v.  Stonestreet,  1  Md.  147,  as  to  procedure  to 
set  aside  sale  of  real  estate  for  fraud. 

Cited  in  note  in  20  A.  D.  166,  on  bills  of  review  for  errors  apparent. 
Presumptions  on  bill  of  review. 

Cited  in  Safe  Deposit  &  T.  Co.  v.  Oittings,  102  Md.  456,  4  L.R.A.(N.S.)  865,  62 
Atl.  1030,  holding  that  an  application  for  leave  to  file  a  bill  of  review  is  ad- 
dressed to  the  sound  discretion  of  the  court;  Goldsby  v.  Goldsby,  67  Ala.  560,  hold- 
ing that  every  reasonable  presumption  is  in  favor  of  the  ruling  of  the  chancellor 
upon  a  bill  of  review. 
Matters  examinable  on  bill  of  review. 

Cited  in  Irwin  v.  Meyrose,  2  McCrary,  244,  7  Fed.  533,  holding  that  the  evi- 
dence in  the  original  cause  is  not  opened  foj*  discussion  by  a  bill  of  review  either 
for  new  evidence  or  for  apparent  errors;  State  v.  Ramsbui^,  43  Md.  325;  Saum 
v.  Stingley,  8  Iowa,  514, — holding  that  the  bill,  answer  and  other  proceedings  ex- 
cluding the  evidence  are  opened  by  a  bill  of  review  for  error  apparent  on  the  face 
of  a  decree. 

S  AM.  DEO.  550,  RUTTER  v.  BIjAKE,  1  HARR.  A  J.  S5S. 
Rescission  for  breach  of  warranty  without  fraud. 

Cited  in  reference  notes  in  3  A.  D.  678,  on  warranties  in  sales;  38  A.  D.  592,  on 
right  to  rescind  for  breach  of  warranty. 

Cited  in  note  in  54  A.  D.  146,  on  right  to  rescind  contract  of  sale  for  breach 
of  warranty. 

Doubted  in  Horn  v.  Buck,  48  Md.  358,  as  to  the  right  to  rescind  for  a  naked 
breach  of  warranty  without  fraud. 

Disapproved  in  Lattin  v.  Davis,  Hill  k  D.  Supp.  16  (dissenting  opinion),  argu> 
ing  against  right  to  rescind  under  such  circumstances. 
Restoration  on  rescission  of  sale. 

Cited  in  Davis  v.  Tarwater,  15  Ark.  286,  holding  that  a  defrauded  party  can- 
not rescind  a  contract  for  a  deed  and  recover  the  purchase  money  without  plmo^ 
ing  or  offering  to  place  the  vendor  tfi  statu  quo. 
Remedy  upon  rescission. 

Cited  in  Miller  v.  Grove,  18  Md.  242,  holding  return  of  warranted  property  ex- 
changed  and  refusal  of  the  warrantor  to  make  a  like  return  entitles  the  warran- 
tee to  maintain  trover. 
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S  AM.  DEC.  559,  SHEELY  ▼.  BIGGS,  S  HARR.  &  J.  Z^t. 
What  words  are  aotloiuible  per  ae. 

Cited  in  Doney  t.  Whippe,  8  Gill,  457,  holding  that  no  words  are  actionable 
per  M  unless  they  impute  a  crime  to  the  plaintiff. 

Cited  in  reference  notes  in  24  A.  D.  104,  on  words  actionable  per  se;  12  A.  D. 
46,  on  essential  elements  to  render  charge  of  false  swearing  actionable. 
Ofloe  of  an  Innuendo. 

Cited  in  Hogan  t.  Wilmoth,  16  Gratt.  80;  Haines  v.  Campbell,  74  Md.  158,  28  A. 
8.  R.  240,  21  Atl.  702;  HaekeU  t.  ProWdence  Tel^ram  Pub.  Co.  18  R.  I.  589, 
29  AtL  143, — ^holding  that  the  office  of  innuendo  is  to  explain  doubtful  words  but 
it  cannot  be  used  to  enlarge  their  natural  meaning. 

Cited  in  reference  notes  in  71  A.  D.  334,  on  right  to  extend  meaning  of  words 
by  innuendo  in  action  for  slander;  92  A.  D.  571,  on  extending  by  innuendo  mean- 
ing of  words  not  actionable  as  slander  or  libel  per  ae  to  make  them  actionable ; 
93  A.  D.  53,  on  extending  meaning  of  words  not  actionable  per  se  by  innuendo; 
91  A.  D.  402,  on  requisites  of  complaint  in  slander. 

Cited  in  notes  in  4  A.  D.  349;  12  A.  D.  45,— on  office  of  innuendo;  26  A.  D.  95, 
on  definition  and  office  of  colloquium  and  innuendo,  and  distinction  between  them. 

S  AM.  DEC.  554,  BRYDEN  ▼.  TATIiOR,  S  HARR.  A  J.  S05. 

Records  of  protest  by  foreign  notary  as  evidence. 

Cited  in  Phillips  v.  Poindexter,  18  Ala.  579,  holding  certified  copy  of  protest 
from  the  books  of  a  notary  admissible  to  (vove  protest. 

Distinguished  in  Branch  Bank  y.  Rhodes,  11  Ala.  283,  holding  that  extrinsic 
fwoof  admissible  to  show  the  relation  of  a  protest  to  the  note  in  question. 
EITect  of  notarial  seat. 

Cited  in  Green  ▼.  Gross,  12  Neb.  117,  10  N.  W.  459,  holding  that  the  seal 
on  a  notary's  certificate  of  acknowledgment  of  a  foreign  deed  entitles  the  instru- 
ment to  record. 

Cited  in  note  in  96  A.  D.  603,  on  protest  of  foreign  bill  of  exchange  as  evidence. 
Proof  of  partnersbip. 

Cited  in  Marks  t.  Hardy,  117  Ky.  663,  78  S.  W.  864,  holding  mercantile 
agenfs  reports  inadmissible  to  show  who  compose,  firm;  Grafton  Bank  v.  Moore, 
13  N.  H.  99,  88  A.  D.  478;  Carlton  v.  Ludlow  Woolen  Mill,  27  Vt.  496,— holding 
that  the  fact  of  partnership  cannot  be  proved  by  general  reputation ;  Halliday  v. 
McDougall,  22  Wend.  264  ( reversing  20  Wend.  81 ) ,  refusing  to  charge  that  such 
proof  sufficed. 
What  constitntes  a  dormant  partner. 

Cited  in  Mitchell  v.  Dall,  2  Harr.  A  G.  159,  holding  that  every  partner  is  legal- 
ly dormant  unless  his  name  is  mentioned  in  the  firm  or  embraced  under  general 
terms  in  the  name  of  one  of  the  firm ;  Bank  of  St.  Marys  v.  St.  John,  25  Ala.  566, 
holding  that  dormant  partners  whose  names  do  not  appear  in  conducting  business 
of  the  firm  are  not  necessary  parties  to  bill  filed  by  principal  partner  to  enforce 
payment  of  firm  debt  from  debtor  ignorant  of  them. 
Liability  as  apparent  partner. 

Cited  in  lighthiser  v.  Allison,  100  Md.  103,  59  Atl.  182,  holding  that  no  one 
can  be  charged  as  a  partner  unless  the  acts  relied  upon  were  his  own  or  author- 
ized. 

Cited  in  reference  note  in  75  A.  D.  193,  on  persons  being  partners  as  to  third 
persons,  though  not  as  between  themselves. 
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Residence  necessary  to  take  the  deposition  of  a  witness. 

Cited  in  Fouke  t.  Fleming,  13  Md.  392,  arsraing  that  a  temporary  or  transient 
residence  is  sufficient  to  confer  jurisdiction  upon  the  offieers  of  the  district. 
Notice  to  charge  Indorser. 

Cited  in  Bellemire  t.  Bank  of  United  SUtes,  1  Miles  (Pa.)  173,  holding  notice 
within  time  without  protest  sufficient  to  charge  an  indorser  of  the  maker's  de- 
fault. 
Presumption  of  legality. 

Cited  in  note  in  39  L.  ed.  U.  8.  481,  on  presumption  of  innocence  and  legality. 

S  AM.  DB€.  557,  DORSET  Y.  6ASSAWAT,  S  HARR.  A  J.  409. 
Proof  of  contents  of  lost  deed. 

Cited  in  Longworth  t.  Close,  1  McLean,  282,  Fed.  Cas.  No.  8,489,  holding  copy 
of  a  deed  inadmissible  when  party  producing  it  is  presumed  to  be  in  possession 
of  the  original  and  does  not  account  for  its  absence. 
Judgments  as  evidence  of  fads. 

Cited  in  Packham  t.  Olendmeyer,  103  Md.  416,  63  Atl.  1048,  holding  that  judg- 
ments and  decrees  as  against  those  not  parties  to  them  are  not  admissible  to  prow 
facts  upon  which  they  are  founded. 
Innrement  of  title  accruing  after  bankruptcy  of  grantor. 

Cited  in  United  SUtes  r.  Buchanan,  18  How.  83,  12  L.  ed.  997,  holding  that  a 
discharge  under  the  bankrupt  law  will  not  annul  the  covenant  of  warranty  lor 
the  purposes  of  estoppel. 
Rights  between  mortgagee  and  third  persons  dealing  with  mortgagor. 

Cited  in  Upham  y.  Brooks,  2  Woodb.  A  M.  407,  Fed.  Cas.  No.  16,797,  holding 
that  as  regards  third  persons  assignee  of  mortgage  has  no  rights  in  mortgage  or 
mortgaged  premises  beyond  debt  named  in  it  in  behalf  of  mortgagee. 
Application  of  payments. 

Cited  in  Pattison  v.  Hull,  9  Cow.  747,  holding  when  no  direction  is  made  the  law 
will  apply  the  payment  to  whichever  debt  will  most  benefit  the  debtor;  McTari^ 
T.  Carroll,  1  Md.  Ch.  160,  holding  that  payments  not  appropriated  by  the  par- 
ties will  be  applied  according  to  the  interests  of  third  persons  where  the  api^ica- 
tion  is  not  important  to  either  debtor  or  creditor;  Bussey  t.  Gant,  10  Humph. 
38,  holding  in  the  absence  of  appropriation  by  the  parties  that  the  law  will  apply 
payments  to  purchase  money  for  land  instead  of  a  geuM^  account;  Neidig^  ▼. 
Whiteford,  29  Md.  178,  holding  that  the  application  will  be  to  a  judgment  rather 
than  to  general  account;  Laeber  t.  Langhor,  4ff  Md.  477,  holding  that  it  will  be  to 
a  mortgage  instead  of  a  simple  contract;  Frazier  v.  Lanahan,  71  Md.  131,  17  A. 
6.  R.  516,  17  Atl.  940,  holding  that  it  will  be  to  a  judgment  rather  than  a  note 
or  a  general  account. 

Cited  in  note  in  14  A.  D.  695,  on  application  of  payments. 

Distinguished  in  Orleans  County  Nat.  Bank  ▼.  Moore,  112  N.  T.  543,  8  A.  8.  R. 
775,  3  L.R.A.  302,  20  N.  E.  357,  holding  that  proceeds  of  a  mortgage  foreclosure 
sale  in  the  hands  of  a  creditor  having  some  secured  and  some  unsecured  claims 
will  be  applied  pro  rata. 
Damages  In  replevin. 

Cited  in  Bell  v.  Campbell,  17  Kan.  211;  Allen  v.  Fox,  51  N.  Y.  562,  10  A.  R. 
641, — ^holding  that  the  measure  of  damages  in  replevin  for  property  having^  a 
usuable  value  is  its  value  during  the  time  of  detention;  Washington  Ice  Co.  y« 
Webster,  62  Me.  341,  16  A.  R.  462,  holding  that  damages  for  same  are  interest  for 
their  use  or  compensation  for  the  loss  of  their  use  when  that  exceeds  interest; 
Benesch  v.  Weil,  69  Md.  276,  14  Atl.  666,  holding  that  damagea  in  detinue  are 
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x>th  for  the  ralue  of  the  goods  and  for  their  detention  while  in  detinue 

he  latter  item. 

I  reference  note  in  49  A.  D.  463,  on  meaBure  of  damages  in  replevin. 

i  note  in  61  A.  D.  669,  on  exemplary  damages  in  replevin. 

idiun  to  refresh  memory. 

'm\\  V.  state,  17  Wis.  670,  86  A.  D.  736,  holding  that  a  witness  may 

i  memory  from  a  memorandum  not  made  by  himself  where  after  seeing 

recall  the  facts. 

ons  of  grantor  as  evidence. 

Reese  v.  Reese,  41  Md.  664,  holding  that  the  declarations  of  a  grantor 
lissible  to  impeach  the  title  of  his  grantee;  Kerby  v.  Kerby,  67  Md. 
]g  declarations  of  a  grantor  inadmissible  to  impeach  his  deed  while  his 
IS  in  support  of  it  are  admissible  as  against  himself. 

BC.  56S,  WIIililAMS  y.  HODGSON,  2  HARR.  A  J.  474. 
partner  to  bind  firm. 

i  reference  notes  in  19  A.  S.  R.  686,  on  effect  of  bond  executed  by  one 
tly;  43  A.  D.  636,  on  effect  of  bond  taken  for  simple  contract  debt;  60 

on  power  of  partner  to  bind  copartner  by  instrument  under  seal  exe- 
lout  authority;  17  A.  D.  769,  on  right  of  partner  to  bind  copartners  by 
mt  special  authority  under  seal. 

notes  in  12  A.  D.  37,  on  partner's  power  to  confess  judgment;  12  A.  D. 
iner's  power  to  aflSx  seal;  20  L.  ed.  U.  S.  798,  on  right  of  partners  to 
rtnership  realty. 

idlTldnal  obligation  as  release  of  flrm. 

I  Niday  v.  Harvey,  9  Gratt.  464,  holding  that  the  execution  of  a  bond 
rtner  for  a  simple  contract  debt  of  the  partnership  operates  as  an  ex- 
I  equity  according  to  the  intention;  Moale  v.  Hollins,  11  Gill  &  J.  11, 
684,  holding  that  a  judgment  against  an  active  partner  on  a  note 
^y  him  in  the  firm  name  extinguishes  the  liability  of  an  unknown 
artner. 

I  reference  note  in  38  A.  D.  736,  on  effect  of  acceptance  of  bond  of  one 
r  simple  contract  debt  of  firm  as  release  of  other  partners. 
ns  of  partner  as  evidenee  against  firm. 

;  Western  Assur.  Co.  v.  Towle,  66  Wis.  247,  26  N.  W.  104,  holding  ad- 
i  one  partner  admissible  against  all  in  an  action  by  or  against  both; 
7,  Patterson,  2  McLean,  87,  Fed.  Cas.  No.  1,441,  holding  letter  by  one 
admitting  the  account  sued  on  inadmissible  to  bind  firm  previously 

n  chancery  as  evidence  against  a  codefendant. 

i  Barraque  v.  Siter,  9  Ark.  646,  holding  that  the  erroneous  exclusion  of 
1  chancery  against  defendants  with  a  joint  interest  is  not  grounds  for 
here  other  evidence  is  sufficient. 

equity. 

reference  note  in  34  A.  D.  200,  on  relief  in  equity  against  ignorance  or 
f  Uw. 

EC.  568,  FITZHUGH  v.  liOVE,  6  CALIi  (VA.)   5. 

of  a  stranger  who  indorses  commercial  paper  in  blanlc. 

;ion  cited  in  Johnson  v.  Tully,  2  Ariz.  214,  12  Pac.  66,  on  the  liability 
10  indorses  a  note  before  delivery. 
Lm.  Dec.  Vol.  I.— 28. 
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Cited  in  reference  notes  in  7  A.  D.  686;  38  A.  D.  467;  66  A.  D.  358;  75  A.  D. 
339,— on  effeet  of  indorseanent  of  ncigotiable  note  by  stranger  before  delivery  to 
payee;  38  A.  D.  99;  92  A.  D.  102,— on  effect  of  indorsement  in  blank  of  promissory 
note  by  person  other  than  payee  or  holder;  6  A.  D.  72;  66  A.  D.  359,— <m  liability 
on  indorsement  of  negotiable  paper  by  one  not  holder  or  payee;  39  A.  D.  132,  on 
one  writing  name  on  note  not  being  holder  or  payee,  being  treated  as  maker  or 
original  promisor;  II  A.  D.  289,  on  constituting  one  guarantor  of  negotiable 
instrument;  6  A.  D.  182,  on  liability  of  party  signing  note  subsequently  to  maker. 

Cited  in  note  in  29  A.  D.  299,  on  indorsement  in  blank  of  note  by  person  other 
than  payee  or  holder. 

S  AM.  DEC.  576,  JONES  ▼.  ROBERTS,  6  CALIi  (VA.)    187. 
Doing  or  offering  equity. 

Cited  in  Kelly  y.  Carter,  6  Call.  (Va.)  204,  founded  on  similar  facts  and 
decided  in  like  manner;  Boyes  v.  Green  Mountain  Falls  Town  ft  Improv.  Co.  3 
Colo.  App.  205,  33  Pac  77,  holding  a  condition  precedent  in  a  contract  which  has 
not  been  performed  is  always  a  defense  to  its  specific  enforcement;  Massie  t. 
Heiskell,  80  Va.  789,  holding  that  one  who  asks  reformation  of  a  deed  must 
reimburse  party  for  encumbrances  removed  from  land  conveyed  by  mutual 
mistake. 

S  AM.  DEC.  58S,  AUSTIN  ▼.  WINSTON,  1  HEN.  *  M.  S3. 
Equitable  relief  to  party  in  fraud. 

Cited  in  Cox  t.  Donnelly,  34  Ark.  702,  holding  that  equitable  relief  will  be 
granted  a  party  where  such  will  promote  public  policy  though  party  has  been 
in  a  transaction  against  public  policy;  Starke  t.  Littlepage,  4  Rand.  (Va.)  368 
(dissenting  opinion),  on  maxim  in  pari  delicto  potior  est  conditio  defendcntit; 
Clay  T.  Williams,  2  Munf.  106,  4  A.  D.  453,  holding  one  who  conveys  to  defeat 
creditors  entitled  to  no  relief;  Harris  t.  Harris,  23  Gratt  737  (dissenting  opin- 
ion);  Starke  v.  Littlepage,  4  Rand.  (Va.)  368  (dissenting  opinion);  Smith  t. 
Elliott,  1  Patton  &  H.  ( Va.)  307,— on  right  of  fraudulent  grantor  to  relief  against 
grantee. 

Cited  in  reference  note  in  3  A.  D.  609,  on  limitation  of  rule  potior  est  conditio 
defendentis. 

Cited  in  notes  in  34  A.  D.  767,  on  rights  of  parties  to  ill^fal  or  fraudulent 
transactions;  3  A.  S.  R.  743,  on  right  of  one  to  avoid  his  contract  upon  ground 
of  his  own  fraud;  15  A.  D.  600,  on  right  of  fraudulent  grantor  or  donor  to  avoid 
his  act. 

Questioned  in  Freeman  v.  Sedwick,  6  Gill,  28,  46  A.  D.  660,  holding  that  the  law 
lends  no  aid  to  parties  who  stand  strictly  in  pari  delicto;  Cusihwm  v.  Cushwa,  6 
Md.  44,  holding  that  a  deed  fraudulent  as  to  creditors  cannot  be  impeached  by  the 
parties  or  their  representatives;  Harris  v.  Harris,  23  Gratt.  737,  holding  a  debtor 
who  conveys  to  defraud  creditors  entitled  to  no  relief  especially  where  grantee 
did  not  take  any  advantage  of  him. 
—  Parties  not  In  equality  of  wrong. 

Cited  in  Quirk  v.  Thomas,  6  Mich.  76,  holding  that  to  enable  a  party  to  a 
fraudulent  transaction  to  set  up  his  own  fraud  in  defense  the  plaintiff  must  be 
equally  guilty  with  the  defendant;  Deatly  v.  Murphy,  3  A.  K.  Marsh.  472,  setting 
aside  a  sale  made  to  defeat  creditors  at  instance  of  grantor's  heirs  where  grantee 
availed  himself  of  influence  over  weak  mind  of  grantor;  Starke  v.  Littlepage,  4 
Rand.  (Va.)  368;  Smith  v.  Elliott,  1  Patton  ft  H.  (Va.)  307;  James  v.  Bird,  8 
Leigh,  610,  31  A.  D.  668;  Clay  v.  Williams,  2  Munf.  106,  4  A.  D.  453,— holdii^ 
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rho  conveys  to  defraud  creditors  entitled  to  no  relief  where  debtor 
d  by  or  within  the  power  of  the  grantee;  Bellamy  v.  Bellamy,  6 
T.  Reybum,  11  Ark.  378, — on  exceptions  to  the  rule  that  where 
ftUy  culpable  the  defendant  must  prevail. 

^Oa,  WIGOLESWORTH  ▼.  STEERS,  1  HEN.  *  M.  70. 
8  ground  for  aToidance  of  contract. 

kins  Y.  Lightner,  18  111.  282,  holding  that  fact  that  condition  of 
brought  on  by  party  himself  will  not  bar  its  avoidance  on  that 
pacity;  Donelson  v.  Posey,  13  Ala.  762,  holding  agency  superin- 
Lkenness  immaterial ;  Loftus  v.  Maloney,  89  Va.  676,  16  S.  E.  749, 
I  of  a  contract  made  while  intoxicated. 

ence  notes  in  34  A.  D.  363,  on  habitual  intemperance  of  one  party 
p'ound  for  refusing  specific  performance;  14  A.  D.  744;  69  A.  D. 
^  aside  contract  for  intoxication. 

is  in  23  A.  D.  379,  on  effect  of  drunkenness  on  capacity  to  con- 
654,  on  drunkenness  as  defense  to  contract;  107  A.  S.  R.  640,  as 
;ract  of  intoxicated  persons  is  void  or  voidable;  64  L.R.A.  440,  on 
ication  as  affecting  validity  of  contract  made  with  intoxicated 
J^.  463,  on  who  may  show  intoxication  of  party  to  contract;  17 
068,  on  right  to  affirmative  relief  in  equity  from  contract  upon 
was  procured  from  complainant  while  intoxicated. 

lOS,  WITHERINGTON  v.  McDONAIiD,  1  HEX.  AM.  S06. 
ick  on  land  patent. 

veil  V.  Camm,  6  Munf.  233,  8  A.  D.  742,  denying  the  right  to  go 
t  in  a  trial  at  law;  Stringer  v.  Young,  3  Pet.  320,  7  L.  ed.  693, 
I  inquiry  into  the  regularity  of  a  patent  can  be  made  in  a  trial  at 

'ence  notes  in  12  A.  S.  R.  49,  on  right  to  attack  patent  collaterally ; 
A.  D.  687,— on  evidence  impeaching  grant  from  state;  2  A.  D.  568, 
bdmissibility  of  evidence  in  action  at  law  to  show  patent  was 
ed. 

»r  mistake. 

ickner  v.  Lawrence,  1  Dougl.  (Mich.)  19,  holding  that  at  law  a 
cannot  be  impeached  on  ground  of  either  fraud  or  mistake ;  Jack- 
k,  6  Rand.  (Va.)  609  (dissenting  opinion),  on  the  right  to  show 
rocuring  of  a  patent. 

rence  note  in  61  A.  D.  697,  on  right  to  impeach  patent  in  ejectment 
it  it  was  obtained  by  fraud. 

1  in  Noland  v.  Cromwell,  4  Munf.  165,  holding  fraudulent  practices 
patent  will  give  equity  jurisdiction. 

506,  FISHER  y.  DUNCAN,  1  HEN.  &  M.  563. 
personal  representative  to  pay  barred  debt. 

BS  in  12  A.  D.  660,  on  executor's  power  to  revive  debt;  52  A.  S.  R. 

ty  of  decedent's  estate  for  outlawed  debts  acknowledged  by  ad- 
executor. 
of  declaration  of  representative  to  prove  claim. 

Ties  V.  Littlepage,  2  Hen.  k  M.  401,  3  A.  D.  637,  holding  declaration 

trator  amounting  to  an  assumpsit  inadmissible  in  assumpttit  for 

at. 
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Instructions  on  wolclit  of  evidence. 

Cited  in  Stell  t.  OUss,  1  O*.  476;  Moore  ▼.  Chapmsn,  3  Hen.  A  M.  260,— hold- 
ing it  error  for  *  court  to  undertake  to  inBtmet  the  jury  as  to  the  weight  or 
sufficiency  of  eridenoe  offered  to  them;  McVeigh  ▼.  Allen,  29  Gratt.  588,  holding 
that  jury  should  be  left  free  to  consider  all  the  evidence  without  having  their 
attention  called  to  any  part  of  it;  Comett  v.  Rhudy,  80  Va.  710,  holding  that  any 
opinion  as  to  the  weight,  effect  or  sufficiency  of  parol  evidence  is  an  invasion  on 
province  of  the  jury;  Brooke  v.  Young,  3  Rand.  (Va.)  106,  holding  it  error  for 
court  to  instruct  jury  that  evidence  was  sufficient  to  maintain  the  issue;  Tyler 
V.  Chesapeake  &  O.  R.  Co.  88  Va.  389,  13  S.  E.  976,  holding  opinion  of  court  in 
instructing  jury  error;  White  v.  L.  Hoster  Brewing  Co.  51  W.  Va.  269,  41  S.  E. 
180,  holding  it  error  for  court  to  instruct  jury  to  find  for  party  in  whose  favor 
evidence  preponderates. 

Cited  in  reference  notes  in  50  A.  D.  360,  on  sufficiency  of  evidence  for  jury; 
11  A.  S.  R.  829,  on  credibility  and  weight  of  evidence  as  question  for  jury. 
Aceoants  provable  against  decedent's  estate. 

Cited  in  Brooke  v.  Shelly,  4  Hen.  A  M.  266,  holding  act  of  1792  relating  to 
items  more  than  five  years  prior  to  death  applies  only  to  open  accounts. 
Scope  of  second  appeal. 

Cited  in  Jones  v.  Raine,  4  Rand.  (Va.)  386,  holding  that  on  appeal  from  a 
court  of  intermediate  review  the  court  examines  all  questions  back  to  the 
original  judgment. 

S  AM.  DEO.  6 IS,  WOODSON  v.  BARRETT,  S  HEN.  *  M.  80. 
Invalidity  of  notes  or  bonds  for  gaming  consideration. 

Cited  in  Pettit  v.  Jennings,  2  Rob.  (Va.)  676,  holding  notes  for  money  won  at 
play  void  in  hands  of  assignee  in  good  faith;  Irwin  v.  Marquett,  26  Ind.  App. 
383,  84  A.  S.  R.  297,  59  N.  E.  38,  holding  commercial  paper  founded  on  considera- 
tion which  a  statute  in  direct  terms  declares  void,  is  so  even  in  the  hands  of  a 
bona  fide  holder;  Raynolds  v.  Carter,  12  Leigh,  166,  37  A.  D.  642,  holding  debtor 
to  be  liable  to  an  assignee  of  a  bond  void  for  usury,  must  hold  out  new  induce- 
ments to  assignee  to  purchase  it;  Hurlburt  v.  Straub,  54  W.  Va.  303,  46  S.  E. 
163,  holding  same  as  to  check  given  for  money  lost  in  gaming;  Dauler  v.  Hartley, 
178  Pa.  23,  35  Atl.  857  (opinion  of  lower  court),  on  the  effect  of  subsequent  trans- 
actions on  an  instrument  void  at  its  creation. 

Cited  in  reference  notes  in  1  A.  D.  465,  on  assignment  of  bond  given  for 
gaming  consideration;  44  A.  D.  702,  as  to  when  assignee  of  bond  given  for 
gaming  consideration  can  not  recover. 

Cited  in  notes  in  119  A.  8.  R.  177,  on  defenses  to  notes  and  other  obligations 
given  for  gambling  debts,  as  against  bona  fide  holders;  18  L.  ed.  U.  S.  424,  on 
securities  given  for  money  lost  at  play;  7  L.RJ^.  705,  on  enforceability  of 
securities  given  for  money  lost  at  play;  48  L.RA.  846,  on  allowing  injunction,  in 
favor  of  party  in  pari  delicto,  against  enforcing  or  otherwise  proceeding  with 
betting  and  gambling  contracts. 
Equitable  relief  from  Judgment  founded  on  unlawful  consideration. 

Cited  in  Shields  v.  McClung,  6  W.  Va.  79;  Skipwith  v.  Strother,  3  Rand.  (Va.) 
214, — holding  that  equity  has  jurisdiction  to  enjoin  a  gaming  judgment;  White 
V.  Washington,  5  Gratt.  645,  sustaining  the  right  of  a  party  to  equitable  relief 
from  a  judgment  founded  on  a  consideration  of  money  lost  at  unlawful  gaming; 
Qough  V.  Pratt,  9  Md.  526;  Clay  v.  Fry,  3  Bibb.  248,  6  A.  D.  654,— holding  that 
equity  will  grant  relief  against  a  judgment  at  law  for  money  lost  at  gaming, 
even  though  no  defense  was  made  at  law;  Owens  v.  Van  Winkle  Gin  k  Mach.  Co. 
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96  Gft.  408,  31  L^^  767,  23  S.  £.  416,  under  the  statutes  holding  that  equity 
will  not  restrain  proceeding  on  a  judgment  founded  on  a  gaming  consideration; 
Kahn  v.  Walton,  46  Ohio  St.  196,  20  N.  E.  203,  holding  that  equity  will  not 
assume  jurisdiction  over  an  instrument  founded  on  an  illegal  consideration  as 
between  the  parties;  Thomas  t.  Phillips,  4  Smedes  k  M.  358,  holding  that  where 
a  complainant  had  lain  by  till  after  a  trial,  equity  will  interfere  only  under 
special  dreumstances;  Downs  v.  Quarles,  Litt  Sel.  Cas.  489,  12  A.  D.  337,  hold- 
ing that  money  lost  at  gaming  cannot  be  recovered  in  equity;  Glidewell  v.  Hite,  6 
How.  (Miss.)  110  (dissenting  opinion),  on  the  power  of  a  court  of  equity  to 
interfere  with  a  judgment  founded  on  an  illegal  contract. 

C^ted  in  notes  in  54  A.  S.  R.  228,  on  exception  to  rule  that  known  defenses 
must  have  been  presented  at  law,  to  entitle  to  relief  in  equity;  31  L.RJ^.  769, 
OB  injunctions  against  judgments  for  gambling  debts. 

S  AM.  DEC.  CIS,  TURPIN  y.  THOMAS,  S  H£N.  A  M.  189. 
Equitable  relief  from  jndgment  at  law. 

Cited  in  Fenwick  v.  M'Murdo,  2  Munt  244;  West  v.  Logwood,  6  Munf.  491; 
Morris  y.  Ross,  2  Hen.  k  M.  408, — denying  relief  against  a  judgment  fully  tried 
tt  law;  Stevenson  ▼.  Howard,  14  Mo.  App.  260;  Jones  v.  Watkins,  1  Stew.  (Ala.) 
81;  Bieme  v.  Mann,  6  Leigh,  364, — ^holding  that  a  court  of  equity  has  no  power 
to  correct  l^gal  errors;  Green  y.  Robinson,  6  How.  (Miss.)  80,  holding  that  a 
ehancellor  has  no  power  to  review  opinions  of  the  law  judge;  Bates  v.  Murphy, 
2  Stew,  k  P.  (Ala.)  166,  holding  that  equity  will  not  relieve  where  there  has 
been  a  recovery  in  law  of  a  larger  estate  than  alleged;  Jones  v.  Watkins,  1  Stew. 
(Ala.)  81,  holding  that  equity  will  not  interfere  where  limitations  has  barred 
remedy  at  law;  Albert  v.  Winn,  7  Gill,  446,  on  the  jurisdiction  of  equity  over 
cause  already  tried  at  law;  T<Hnkies  v.  Downman,  6  Munf.  557  (dissenting  opin- 
ion), on  the  power  of  equity  to  grant  relief  from  a  judgment  at  law. 

Cited  in  reference  notes  in  22  A.  D.  444,  on  power  of  equity  over  judgments  at 
law;  16  A.  D.  761,  on  equitable  relief  against  judgments;  26  A.  D.  741;  28  A.  D. 
36,— as  to  when  equity  will  relieve  against  judgment  at  law. 

CSted  in  notes  in  16  A.  D.  39,  on  control  of  equity  over  judgments  at  law; 
90  LuRAi.  701,  on  injunctions  against  judgments  for  erroneous  rulings  and  de- 
cisions; 64  A.  8.  R.  231,  on  effect  of  error  or  irregularity  in  former  action  on 
right  to  equitable  relief  against  judgment,  decree,  or  other  judicial  determination. 

Distinguished  in  Brett  v.  Ming,  1  Fla.  498,  holding  that  there  is  nothing  in  the 
nature  of  an  appellate  jurisdiction  which  forbids  the  granting  of  amendments. 
—Diligence  and  laches. 

Cited  in  Nicolson  v.  Hancock,  4  Hen,  ft  M.  491 ;  Doyle  v.  Reilly,  18  Iowa,  108, 
86  A.  D.  582, — holding  negligence  of  party  bar  to  relief;  Sperry  v.  Gibson,  3  W. 
Va.  522,  holding  that  applicant  must  show  that  he  has  been  guilty  of  no 
negligence;  Mason  v.  Peter,  1  Munf.  437,  holding  erroneous  abandonment  of  a 
claim  at  law  no  ground  for  relief;  Bieme  v.  Mann,  5  Leigh,  364,  where  party 
failed  to  defend  at  law;  Slack  v.  Wood,  9  Gratt.  40,  holding  that  except  where  due 
diligence  is  shown  ignorance  *of  a  defense  until  after  judgment  is  no  ground 
for  relief;  Nicolson  v.  Hancock,  4  Hen.  k  M.  491,  holding  some  special  circum- 
stance not  controllable  by  party  whereby  his  relief  at  law  is  defeated  is  ground  for 
equity. 

Cited  in  notes  in  32  L.R.A.  327,  on  general  equitable  jurisdiction  as  to  in* 
junction  against  judgment  where  there  is  a  remedy  at  law;  32  L.R.A.  323,  on 
general  equitable  jurisdiction  as  to  injunction  against  judgments  where  there  is  a 
^ilnre  to  defend  at  law;  31  L.R.A.  770,  on  injunction  against  judgment  because 
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of  payment  where  there  was  a  failure  to  defend  at  law;  54  A.  D.  467,  on  equitable 
relief  against  judgment  at  law  where  no  defense  was  interposed. 
Effect  of  jadgment  aa  mgmlnat  strangers. 

Cited  in  Smith  y.  White  (W.  Va.)  14  L.RJ^.(N.S.)  530,  60  8.  E.  404,  holding 
that  a  judgment  establishing  title  to  property  seized  under  execution  is  not 
admissible  as  evidence  as  against  officer  making  seizure;  Dent  y.  Ashley,  Hempet, 
54,  Fed.  Cas.  No.  3,809a,  holding  that  a  judgment  against  an  administrator 
appointed  in  one  state  cannot  be  made  a  basis  of  an  action  against  an  adminis- 
trator appointed  in  another. 

Cited  in  note  in  83  A.  D.  385,  on  judgments  as  evidence  against  persons  liable 
over  to  defendants  therein. 
Admission  of  jurisdiction  by  motion  for  relief. 

Distinguished  in  Moore  v.  Schoppert,  22  W.  Va.  282,  holding  that  motion  by 
certain  stockholders  would  not  give  jurisdiction  over  the  corporation. 
Exhanstion  of  legal  remedy  as  ground  for  equity. 

Cited  in  Richardson  y.  Stillinger,  12  Gill  &  J.  477,  holding  that  a  bill  in  equity 
can  be  filed  to  enforce  a  vendor's  lien  only  when  complainant  has  exhausted  his 
ronedy  at  law  or  shows  it  inadequate. 

S  AM.  DEC.  690,  NELSON  ▼.  MATTHEWS,  1  HEN.  *  M.  164. 
lilabillty  of  vendor  for  defldency  In  quantity  of  land  sold. 

Cited  in  Russell  v.  Keeran,  8  Leigh,  9,  holding  that  where  contract  is  clearly 
one  in  gross  risk  as  to  quantity  is  on  parties;  Blessing  v.  Beatty,  1  Rob.  (Va.) 
287,  holding  that  in  a  conveyance  of  a  tract  of  land  "containing  280  acres"  with- 
out the  customary  words  "more  or  less*'  the  vendor  is  liable  for  a  deficiency; 
Weart  v.  Rose,  16  N.  J.  £q.  290,  holding  that  deficiency  of  6.12  acres  under  a 
conveyance  of  a  tract  "containing  about  115  acres"  does  not  entitle  purchaser  to 
an  abatement  of  purchase  money;  Harrell  v.  Hill,  19  Ark.  102,  68  A.  D.  202, 
holding  a  difference  of  88  per  cent,  between  the  actual  and  estimated  quantity  of 
acres  of  land  sold  in  gross  ground  for  relief  as  a  gross  mistake;  Ne¥rman  v. 
Kay,  57  W.  Va.  98,  68  L.R.A.  908,  49  S.  E.  926,  on  liability  for  deficiency  known  to 
vendor;  Depue  v.  Sergent,  21  W.  Va.  326,  holding  indefinite  description  of 
quantity  shows  sale  in  gross;  Newman  v.  Kay,  57  W.  Va.  98,  68  hJELA.  908,  49 
S.  £.  926,  4  A.  ft  E.  Ann.  Cas.  89,  on  presumption  as  to  purchaser's  taking  risk 
of  deficiency. 

Cited  in  reference  note  in  6  A.  D.  439,  on  effect  of  deficiency  in  land  conveyed  to 
grantee. 

Distinguished  in  Crislip  v.  Cain,  19  W.  Va.  438,  holding  that  to  warrant  a 
rescission  of  a  contract  of  land  sold  in  gross  where  the  number  of  acres  is  named, 
because  of  a  deficiency  the  mistake  must  be  so  material  as  to  show  minds  of 
parties  never  met. 
—  Amount  of  yarlation  covered  by  words  ''more  or  less." 

Cited  in  Hoffman  v.  Johnson,  1  Bland.  Ch.  103,  holding  that  in  a  conveyance  of 
land  of  certain  acres  more  or  less,  a  reasonable  allowance  is  made  for  small 
errors;  Harrison  v.  Talbot,  2  Dana,  258,  holding  that  the  words  '^ore  or  less" 
cover  only  an  ordinary  variation;  Veeder  v.  Fonda,  3  Paige  Ch.  94,  holding  a 
vendor  who  knows  from  an  inspection  of  his  title  deed  the  true  quantity  of  land, 
does  not  protect  himself  against  a  material  deficiency,  by  the  use  of  the  words 
"more  or  less;"  Frenche  v.  Chancellor,  51  N.  J.  Eq.  624,  40  A.  S.  R.  648,  27  Atl. 
140,  holding  a  deficiency  of  1.37  acres  in  a  conveyance  of  a  tract  "containing 
195.08  acres,  be  the  same  more  or  less"  no  ground  for  relief;  Graham  v.  Larmer, 
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87  Va.  222,  12  8.  E.  389^  holding  tiiat  in  a  conveyance  of  a  tract  of  land  by  metes 
and  bounds  containing  274  acres  more  or  less  a  defidenoy  of  28  acres  entitled 
Tcndee  to  no  abatement  of  purchase  price. 

Cited  in  reference  note  in  37  A.  D.  662,  on  effect  of  use  in  deed  of  words  "more 
or  lees." 

Questioned  in  Stebbins  t.  Eddy,  4  Mason,  414,  Fed.  Gas.  No.  13,342>  holding  a 
deficiency  of  7  acres  in  tract  "containing  47.50  acres  more  or  less,"  no  ground  for 
reUef. 

Rights  of  pvrchaser  where  land  is  deflolent  in  acreage. 

Cited  in  Garrett  v.  Goff,  61  W.  Va.  221,  56  S.  E.  351,  holding  that  where  there 
is  an  impossibility  of  performance  of  a  contract  because  of  a  deficiency  of  number 
of  acres  the  grantee  may  elect  to  have  performance  with  an  abatemo&t  for  a 
deficiency. 

Cited  in  reference  note  in  13  A.  D.  218,  on  deficiency  in  quantity  of  land  con- 
tracted to  be  sold  as  ground  of  rescission  or  set-off  against  consideration  bonds. 
Mistake  as  ground  for  eqnitable  relief. 

Cited  in  Pearce  t.  Chastain,  3  Ga.  226,  46  A.  D.  423,  on  ignorance  or  accident 
as  a  ground  for  the  interference  of  a  court  of  equity. 

Cited  in  note  in  31  LJLA.  751,  on  injunction  against  judgments  for  purchase 
money  on  title  bonds  for  defenses  existing  prior  to  rendition.  * 
*A8  to  quantity  of  land  oonyeyed. 

Cited  in  Whaley  t.  Eliot,  1  A.  K.  Marsh.  343,  10  A.  D.  737,  holding  an  excess 
of  16  per  cent  ground  for  relief. 

Cited  in  notes  in  37  A.  D.  390,  on  grantee's  right  to  equitable  relief  for  de- 
ficiency in  quantity  of  land;  31  L.R.A.  753,  on  injunction  againnt  judgments  for 
purchase  money  for  deficiency  in  amount  of  land. 
Measure  of  damages  for  breach  of  covenants  of  warranty  of  deed  . 

Cited  in  Stout  v.  Jackson,  2  Rand.  (Va.)  132;  Humphreys  t.  M'Clenachan,  1 
Monf.  493, — holding  measure  of  damages  for  breach  of  a  warranty  of  a  deed  is 
▼slue  of  land  at  time  of  contract;  Furman  v.  Elmore,  2  Nott  k  M'C.  189; 
Semple  ▼.  Whorton,  68  Wis.  626,  32  N.  W.  690,— holding  that  damages  under 
eorenant  of  deed  is  consideration  money,  interest  and  costs;  Blackwell  v.  Board  of 
Justices,  2  Blackf.  143,  holding  that  consideration  money  with  interest  measure 
of  damages  in  breach  contract  to  convey;  Witherspoon  v.  M'Calla,  3  Desauss  Eq. 
245,  on  recovery  of  damages  by  grantee  on  eviction. 

Cited  in  reference  note  in  20  A.  S.  R.  543,  on  measure  of  damages  for  false 
representation  in  sale  of  land. 

Cited  in  note  in  99  A.  D.  79,  on  measure  of  damage  for  partial  breach  of  cove- 
nant of  seisin. 

Criticized  in  Threlkeld  v.  Fitshugh,  2  Leigh,  461,  as  being  obiter  dicta  but 
spproring  rule  that  measure  is  purchase  money  with  interest  and  cost. 
—For  deficiency  of  acreage. 

Cited  in  Watson  v.  Hoy,  28  Gratt.  698;  Depue  v.  Sergent,  21  W.  Va.  326; 
Nelson  v.  Carrington,  4  Munf.  332,  6  A.  D.  519, — holding  that  where  there  is  a 
deficiency  in  a  tract  sold,  the  average  value  of  the  whole  tract  is  to  be  taken 
in  fixing  the  damages;  Dickens  v.  Shepperd,  7  N.  C.  (3  Murph.)  526,  holding  that 
where  a  party  is  evicted  from  one  of  three  tracts  conveyed  under  a  warranty  deed, 
the  average  value  given  the  whole  tract  is  to  be  taken  in  estimating  damages; 
Harrell  v.  Hill,  19  Ark.  102,  68  A.  D.  202,  holding  measure  is  the  value  of  de- 
ficiency in  proportion  to  whole;  Brandt  v.  Foster,  5  Iowa,  287,  holding  that  on  a 
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partial  failure,  evidence  to  show  relatiye  value  which  thai  part  bears  to  the  ' 
it  admissible. 

Jurisdiction  of  eqnlty  where  subject-matter  sold  Is  deficient  In  quai 
Distinguished  in  Cabell  v.  Roberts,  6  Rand.  (Va.)  680,  holding  that  a  cov 
equity  will  not  interfere  where  there  is  a  deficiency  in  the  delivery  of  gra 
agreed  in  a  certain  bond. 

8  AM.  DEO.  <»95,  FITZHU6H  ▼.  ANDERSON,  S  HEN.  AM.  289. 
Possession  as  Indldom  of  title. 

Cited  in  Rocheblavs  v.  Potter,  1  Mo.  661,  14  A.  D.  306,  holding  that  posst 
will  give  title  as  to  those  who  trust  to  such  possession  in  dealing  with  or  { 
credit  to  the  apparent  owner;  Norris  v.  Bradford,  4  Ala.  203,  holding  tl 
loan  by  a  parent  to  a  child  for  an  indefinite  time  for  no  specific  purpose  is 
a  creditor,  a  gift ;  Falconer  v.  Holland,  6  Smedes  k  M.  680,  holding  that'whei 
evidence  is  conflicting  and  there  is  no  positive  documentary  evidence  of  titk 
claimant,  possession  will,  as  to  creditors,  be  presumed  to  be  under  a  gift;  ( 
cock  V.  Batton,  6  Rand.  (Va.)  78,  18  A.  D.  703,  holding  that  where  there  is 
of  sale  which  is  not  recorded  and  possession  remains  in  the  vendor,  such  s 
fraudulent  as  to  a  subsequent  purchaser;  Davis  v.  Turner,  4  Gratt.  422,  h< 
the  retaining  possession  of  personal  property  by  the  vendor  after  an  absolut 
to  be  only  prima  facie  fraudulent;  Shelby  v.  Guy,  11  Wheat.  361,  6  L.  ed.  41 
the  rights  of  a  creditor  who  has  trusted  possessor  of  property;  Stevens  v.  1 
16  Cal.  603,  76  A.  D.  600,  on  the  effect  of  a  retention  of  possession  of  pex 
property  by  vendor  after  an  absolute  sale;  Claytor  v.  Anthony,  6  Rand.  < 
286,  holding  that  on  possession  by  grantor  as  fraud. 

Cited  in  reference  note  in  42  A.  D.  609,  on  presumption  of  gift  where  p 
suffers  possession  of  property  to  go  into  hands  of  child  on  marriage. 

Cited  in  note  in  40  A.  D.  434,  on  presumption  of  gift  arising  from  delivc 
property  from  parent  to  child. 

Distinguished  in  Palmer  v.  Cross,  1  Smedes  A  M.  48,  holding  that  stati 
frauds  has  changed  application  of  rule;  Moseby  v.  Williams,  6  How.  (Miss.) 
holding  that  principle  has  no  application  where  at  time  possession  is  given 
declared  to  be  a  loan ;  Beasley  v.  Owen,  3  Hen.  A  M.  449,  holding  that  the  n 
ing  of  a  will  showing  that  a  slave  is  given  merely  in  trust  is  sufficient  to  p 
the  trustee's  interest  in  opposition  to  the  claims  of  creditors;  Gillesi 
Gillespie,  2  Bibb,  89,  holding  that  rule  has  no  application  in  action  be 
parties  themselves. 

Disapproved  in  Howard  v.  Prince,  1  Hughes,  239,  Fed.  Cas.  No.  6,762,  h( 
that  possession  by  vendor  after  bill  of  sale  is  not  per  se  fraudulent. 
I>isabllltie6  to  stop  the  running  of  limitations. 

Cited  in  Faysoux  v.  Prather,  1  Nott  &  M'C.  296,  9  A.  D.  691 ;  Aikin  v.  I 
10  Ark.  680;  Wynn  v.  Lee,  6  Ga.  217;  Drumrigbt  v.  Hite,  2  Va.  Dec.  466,  26 
583, — holding  that  the  statute  of  limitation  having  once  commenced  to  rur 
linues  to  do  so  until  arrested  by  the  institution  of  the  suit;  Blackwell  v.  I 
78  Va.  529;  Mercer  v.  Selden,  1  How.  37,  11  L.  ed.  38;  Parsons  v.  M'Cracl 
l>€igh,  496, — holding  that  as  to  the  act  of  limitations  no  other  disability  is 
able  to  stop  its  running  than  the  one  which  existed  when  the  right  of  i 
u.crued. 

Cited  in  reference  notes  in  12  A.  D.  669,  on  suspension  of  statute  of  limiti 
for  legal  disability  aftor  it  has  commenced  to  run;  44  A.  D.  329,  on  necessity 
disability  to  prevent  ruiming  of  limitations  existed  at  time  cause  of  f 
acerued;  44  A.  D.  159,  on  continuance  of  running  of  statute  of  limitatione 
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I  intervening  disability;  16  A.  D.  292;  18  A.  D.  649;  28  A.  D.  467,- 
sequent  disability  to  stop  running  of  limitations. 
lotes  in  16  K  R.  C.  153,  on  disability  of  person  entitled  to  sue  as 
itatute  of  limitations;  11  A.  8.  R.  342,  on  effect  of  subsequent  dis- 
.  running  of  statute  of  limitations;  25  L.  ed.  U.  S.  318,  on  effect 
oeenrring  after  statute  of  limitations  begins  to  run. 
bed  in  Rose  t.  Daniel,  2  Treadway,  Const.  649,  3  Brev.  438,  holding 
te  which  has  begun  to  run  against  the  ancestor  does  not  continue  to 
the  infant  heir. 
Imitation  Is  aTallnble. 

[Toleaon  y.  Blanton,  3  Hayw.   (Tenn.)   152,  holding  that  no  one  can 
ntute  for  another. 
»n  off  statutes  to  suppress  fraud. 

kink  of  United  States  y.  Lee,  IS  Pet.  107,  10  L.  ed.  81 ;  Crawford  v. 
^  Va.  56, — holding  that  statutes  are  construed  liberally  for  the  sup- 
fraud. 

tinders  In  chattels. 

^irkpatrick  y.  Davidson,  2  Ga.  297,  holding  that  no  remainder  in  a 
i  created  by  parol;  Ragsdale  y.  Norwood,  38  Ala.  21,  79  A.  D.  79, 
;  remainders  in  personal  property  can  be  created  only  by  writing. 

:;.  CSl,  UPSHAW  y.  UPSHAW,  1  HBN.  A  M.  S81. 
Interest  in  property  of  wife. 

Burleigh  y.  Coffin,  22  N.  H.  118,  53  A.  D.  236,  on  the  rights  and  lia- 
husband  in  property  of  wife. 
I  expectant  chattel  Interests. 

Smith  V.  Peyton,  6  T.  B.  Mon.  263;  Turner  y.  Davis,  1  B.  Mon.  151,— 
t  a  vested  remainder  of  a  feme  sole  will  survive  to  the  wife  unless 
possession  by  the  husband  during  coverture;  Henry  v.  Qraves,  16 
holding  that  where  a  wife  has  a  vested  remainder  in  personal  estate 
ant  lor  life  and  the  wife  outlives  the  husband,  the  wife  is  entitled  to 
ler  free  from  any  act  of  the  hu^tiand  or  his  representatives;  McClana- 
s,  8  How.  170,  12  L.  ed.  1033,  holding  that  the  husband's  interest  in  a 
1  remainder  in  a  slave  is  on  the  same  footing  as  an  interest  in  a  chose 
^inkard  v.  Smith,  Litt.  Sel.  Cas.  331,  holding  that  where  a  husband  dies 
[etermination  of  a  particular  estate  on  which  a  remainder  to  the  wite 
will  survive  to  the  wife;  Wood  v.  Simmons,  20  Mo.  363,  holding  that 
int  by  Hie  huitend  of  a  wife's  reversionary  interest,  before  death  of 
does  not  defeat  wife's  right  of  survivorship;  Taylor  v.  Yarbrough,  13 
holding  that  a  grant  to  a  married  woman  of  the  increase  of  three 
a,  conveys  to  the  wife  the  increase  bom  to  the  women  after  the  death 
and;  Mason  v.  McNeill,  23  Ala.  201,  holding  that  law  does  not  favor 
!  possession  so  as  to  defeat  the  wife's  right  to  survivorship;  Thomas 
,  4  B.  Mon.  235,  on  the  power  of  a  husband  to  bar  a  wife's  vested 
n  slaves  by  a  sale  of  her  interest. 

shed  in   Bugg  v.   Franklin,  4  Sneed.    129,   holding  that  case   is  no 
n  husband's  rights  in  wife's  contingent  interests. 
etween  will  and  other  right. 

Moore  v.  Harper,  27  W.  Va.  362,  holding  that  whoever  claims  in 
bo  a  will  must  relinquish  what  the  will  gives  him;  Kinnaird  v.  Wil- 
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Hams,  8  Leigh,  400,  31  A.  D.  658,  hoMing  that  where  a  devisee  under  a  will  m 
a  claim  to  property  devised  by  the  same  will  be  must  either  release  his  ri| 
that  or  be  excluded  from  the  devise  himself;  Harrison  v.  Harrison,  39  Ala 
holding  that  commencing  a  suit  which  is  dismissed  does  not  oonstitui 
election ;  Taylor  v.  Browne,  2  Leigh,  419,  holding  that  a  widow  may  take  ui 
will  and  also  under  a  source  independent  of  and  paramount  to  the  will. 

Cited  in  note  in  10  E.  R.  C.  368,  on  acts  by  widow  amounting  to  electi 
take  under  will  instead  of  by  dower. 

—  Requisites  of  eleotion. 

Cited  in  Showalter  v.  Showalter,  107  Va.  713,  60  8.  E.  48,  holding  that  el 
either  implied  or  expressed  must  be  with  knowledge  of  the  parties's  ri 
Millikin  v.  Welliver,  37  Ohio  St.  460,  holding  that  to  have  an  implied  el 
the  acts  relied  on  must  be  long  continued,  unequivocal,  and  inconsistent 
other  claim;  Adams  v.  Adams,  39  Ala.  274,  on  what  evidences  a  binding  electi 

—  BITect  of  election. 

Cited  in  Shelby  v.  Clagett,  46  Ohio  St  549,  5  L.RA.  606,  22  N.  B.  407,  h< 
that  a  widow  by  electing  to  take  under  a  will  from  her  husband  must  tt 
relinquish  all  right  in  property  devised  by  such  will  to  another. 

—  Time  for  election  by  widow. 

Cited  in  Reaves  v.  Garrett,  34  Ala.  558,  holding  that  a  widow  is  not  bou 
make  an  election  before  she  has  been  able  to  ascertain  the  value  of  the  estate. 

—  Election  after  benefits  received. 

Cited  in  Reaver  v.  Garrett»  34  Ala.  558;  Steele  v.  Steele,  64  Ala.  438,  38 
15, — holding  that  a  widow  cannot  elect  not  to  take  under  a  will  where  she  a 
by  restoration  place  estate  in  statu  quo;  Adams  v.  Adams,  39  Ala.  274,  he 
that  she  may  not  renounce  the  will  without  accounting  for  what  she  rec 
under  it;  Dixon  v.  McCue,  14  Oratt.  540,  holding  a  widow  who  has  acted  ud 
mistake  as  to  her  rights  under  a  will,  may  elect  to  take  her  dower  where 
doing  she  will  work  no  injury  to  others. 
Effect  of  acceptance  of  benefit  and«^  doubtfnl  right. 

Cited  in  Lucas  v.  Bank  of  Darien,  2  Stew.  (Ala.)  280,  holding  that  an  imp 
right  may  be  ratified  by  acceptance  of  benefits  under  it. 
Bevolntlon  of  title  to  slaves. 

Cited  in  Hawkins  v.  Craig,  6  T.  B.  Mon.  255,  holding  that  slaves  descea 
chattels. 

8  AM.  DBO.  687,  QUARIiBS  T.  IiITTIiEPAGi:,  8  HES.  A  M.  401. 
Admissions  of  debt. 

Cited  in  Lewis  v.  Bacon,  3  Hen.  &  M.  89,  holding  it  necessary  to  produ< 
counts  alleged  to  have  been  "agreed"  if  in  existence  and  prove  them  as  all 
Lonsdale  v.  Brown,  4  Wash.  C.  C.  148,  Fed.  Cas.  No.  8,494,  upholding  cred 
right  to  sue  on  new  promise  by  debtor  to  pay  continuing  debt. 

Distinguished  in  Marshall  v.  Adams,  11  111.  37,  on  power  of  administrat 
bind  estate  by  admitting  claim  not  regularly  established. 
Variance. 

Cited  in  note  in  62  A.  D.  118,  as  to  when  variance  between  allegation  and 
is  material. 
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3  AM.  DEC.   •89,  DEW  T.  JUDGES  OF  SWEET  SPRINGS,   3  HEN.  A 
Bf.  1. 

Issoanoe  of  and  relief  fi^lven  by  mandamus. 

Cited  in  reference  notes  in  6  A.  D.  689,  on  right  to  mandamus;  52  A.  D.  302, 
on  mandamus  as  proper  remedy  to  reinstate  into  office. 

Cited  in  notes  in  19  A.  D.  508,  as  to  when  mandamus  will  be  granted;  12  A.  D. 
29;  7  E.  R.  C.  332,  on  mandamus  as  remedy  to  try  title  to  office;  12  A.  D.  28,  on 
right  to  mandamus  to  restore  officer  unlawfully  removed;  19  L.R.A.(N.S.)  54,  56, 
as  to  when  mandamus  lies  to  reinstate  ousted  officer;  19  L.R.A.(N.S.)  62,  on 
mandamus  to  restore  to  office  one  who  has  been  illegally  removed  when  office  is 
occupied  under  claim  of  right. 

—  In  cases  of  disputed  claims  to  corporate  offices. 

Cited  in  Booker  v.  Young,  12  Gratt.  303,  holding  mandamus  proper  proceeding 
to  try  question  of  disputed  title  to  presidency  of  branch  bank;  Cross  v.  West 
Virginia  C.  &  P.  R.  Co.  35  W.  Va.  174,  12  S.  E.  1071,  sustaining  right  to  man- 
damus to  try  title  to  office  as  director  of  railroad  corporation;  State  ex  rel.  Curtis 
T.  IfcCnllough,  3  Nev.  202,  holding  mandamus  proper  remedy  to  compel  admis- 
sion of  one  with  ai^rently  clear  title  to  Office  in  private  corporation,  when  not 
filled  by  one  claiming  under  color  of  right. 

—  In  cases  of  disputed  claims  to  public  office. 

Cited  in  Goff  v.  Wilson,  32  W.  Va.  393,  3  L.R.A.  58,  9  S.  E.  26,  holding  that  one 
entitled  to  office  of  governor  may  obtain  it  by  mandamus ;  State  ex  rel.  Gill  v.  Wa* 
tertown,  9  Wis.  254,  holding  mandamus  proper  remedy  to  compel  municipal  coun- 
cil to  restore  superintendent  of  schools,  when  wrong^fully  removed  from  office; 
Schmulbach  v.  Speidel,  50  W.  Va.  553,  55  L.R.A.  922,  40  S.  E.  424,  holding  man- 
damus proper  remedy  to  restore  members  of  board  of  public  works  illegally  re- 
moved from  office,  though  new  appointees  in  possession;  State,  Leeds,  Prosecutor, 
V.  Atlantic  City,  52  N.  J.  L.  332,  8  L.R.A.  697,  19  Atl.  780,  holding  mandamus 
proper  remedy  when  relator  in  office  de  jure  et  de  facto  is  interfered  with  by  one 
whose  lack  of  title  de  fure  is  res  judicata;  Harwood  v.  Marshall,  9  Md.  83,  hold- 
ing mandamus  proper  remedy  to  compel  incumbent  to  surrender  office  of  state 
librarian  to  successor  duly  elected  and  qualified;  State  ex  rel.  Savannah  v.  Dews, 
R.  M.  Charlt.  (€hu)  397,  granting  mandamus  to  compel  sheriff  in  capacity  as 
jailer  to  deliver  jail  to  successor  appointed  before  expiration  of  former's  term  and 
under  statute  vesting  power  of  appointing  jailer  in  commission  other  than  that  ap- 
pointing former ;  Sinclair  v.  Young,  100  Va.  284,  40  S.  E.  907,  holding  mandamus 
proper  proceeding  to  try  title  to  office  though  remedy  by  quo  warranto  provided  by 
OMie;  Eastman  v.  Householder,  54  Kan.  03,  37  Pac.  989,  holding  mandamus  proper 
remedy  to  compel  trustees  of  state  charitable  institutions  to  restore  asylum  super- 
intendent wrongfully  removed,  though  office  filled  by  another;  Bradley  v.  Mc- 
Crabb,  Dallam  (Tex.)  235,  holding  mandamus  proper  remedy  for  district  court 
elerk  to  recover  books  and  papers  together  with  office  from  which  illegally  ousted ; 
State  ex  rel.  Thompson  v.  Circuit  Judge,  9  Ala.  338,  holding  mandamus  proper 
remedy  to  compel  circuit  judge  to  grant  certificate  to  person  elected  clerk  of  coun- 
ty court;  Kline  v.  McKelvey,  67  W.  Va.  29,  49  S.  E.  896,  holding  that  mandamus 
Iks  for  admission  to  office  of  one  who  holds  clear,  legal,  prima  facie  right  to  it; 
Moore  t.  Holt,  55  W.  Va.  507,  47  S.  E.  251,  recognizing  that  mandamus  is  proper 
remedy  to  restore  to  office  one  illegally  ousted;  Taylor  v.  Com.  3  J.  J.  Marsh.  401, 
recognizing  right  of  one  to  resort  to  mandamus  to  compel  his  restoration  to 
clerkship  of  court;  Blain  v.  Circuit  Judge,  145  Mich.  59,  108  N.  W.  440  (dis- 
eenting  opinion),  on  right  of  court  to  determine  on  mandamus  right  of  one  to 
office  from  which  he  was  evicted;  Conklin  v.  Cunningham,  7  N.  M.  475,  38  Pac. 
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170  (dissenting  opinion),  on  right  of  one  illegally  ousted  from  office  to  compel 
his  restoration  by  mandamus;  Re  Strong,  20  Pick.  484,  holding  mandamus  prt^er 
remedy  to  compel  board  of  examiners  to  issue  certificate  to  counly  commissioner- 
elect,  though  quo  warranto  necessary  to  remore  incumbent;  French  v.  Cowan,  79 
Me.  426,  10  Atl.  886,  holding  mandamus  not  proper  remedy  to  try  title  to  office 
held  by  another  under  color  of  right. 

Cited  in  note  in  12  A.  D.  80,  on  right  to  mandamus  in  cases  where  office  is  al- 
ready filled  by  one  claiming  title. 

Distinguished  in  Re  Tomey,  7  Misc.  200,  27  N.  Y.  Supp.  918,  denying  right  to 
mandamus  to  try  title  to  office  as  against  incumbent  holding  under  color  of  title; 
Ellison  ▼.  Raleigh,  89  N.  C.  125,  denying  right  to  mandamus  to  compel  reinstate- 
ment of  alderman  whose  office  held  by  another  under  color  of  title,  where  statutory 
remedy  adequate;  People  ex  rel.  Smith  v.  Olds,  3  Cal.  167,  58  A.  D.  398,  denying 
right  to  mandamus  to  try  title  to  office  when  ample,  speedy  and  adequate  remedy 
provided  by  statute. 

—  In  cases  of  contested  elections. 

Cited  in  State  ex  rel.  Broadhead  ▼.  Berg,  76  Mo.  136,  holding  that  mandamus 
lies  to  compel  board  of  canvassers  to  count  election  returns;  Smith  v.  Lawrence, 
2  S.  D.  185,  49  S.  W.  7,  holding  mancfamus  proper  proceeding  to  compel  county 
canvassers  to  make  proper  return  of  election,  though  office  filled  by  other  candi- 
date; Marcum  v.  Ballot  Comrs.  42  W.  Va.  263,  36  L.R.A.  296,  26  S.  E.  281,  hold- 
ing that,  under  statute,  mandamus  lies  to  compel  commissioners  to  put  one  name 
on  ticket  instead  of  another;  Richardson  v.  Farrar,  88  Va.  760,  15  S.  E.  117, 
holding  that  mandamus  lies  to  compel  county  court  to  hear  and  determine  dis- 
puted election  contest  as  required  by  statute;  State  ex  rel.  Thompson  v.  Mc- 
Allister, 88  W.  Va.  485,  24  L.RJI.  843,  18  S.  E.  770  (dissenting  opinion),  on  right 
to  review  by  mandamus  municipal  council's  determination  in  contested  election 
matter. 

—  To  compel  delivery  of  books  by  ex-officer. 

Cited  in  People  ex  rel.  Hodgkinson  v.  Stevens,  5  Hill,  616,  denying  right  to 
mandamus  to  compel  predecessor  to  deliver  books  and  papers  to  clerk  of  municipal 
council,  where  statutory  remedy  was  direct,  specific  and  more  expeditious. 

—  To  compel  admission  or  reinstatement  of  attorney. 

C^ted  in  State  v.  Shumate,  48  W.  Va.  359,  37  S.  E.  618,  on  disbarred  attorney's 
right  to  mandamus  to  compel  his  reinstatement. 

Distinguished  in  Com.  ex  rel.  Brackenridge  v.  Common  Plea  Judges,  1  Serg.  4 
R.  187,  denying  right  to  mandamus  to  compel  admission  of  attorney  by  court  of 
common  pleas. 

—  To  compel  levy  of  tax. 

Cited  in  Thomas  v.  Mason,  39  W.  Va.  526,  26  L.R.A.  727,  20  S.  E.  580,  holding 
mandamus  creditor's  proper  remedy  to  compel  town  to  make  levy  to  pay  counsel's 
order  on  treasurer. 

Distinguished  in  King  William  Justices  v.  Munday,  2  Leigh,  165,  holding  one 
who  undertook  to  keep  public  bridge  in  repair  not  entitled  to  mandamus  to  com- 
pel county  court  to  levy  stipulated  reward,  where  specific  legal  remedy  was  pro- 
vided by  statute. 

—  To  compel  admission  of  minister  to  pnlplt. 

Cited  in  People  ex  rel.  Qriifen  v.  Steele,  1  Edmond  Sel.  Cas.  505,  2  Barb.  397, 
holding  that  mandamus  lies  to  compel  church  trustees  to  admit  to  pulpit  and 
parsonage  a  minister  duly  appointed  thereat. 
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^AHematlTe  relief. 

Cited  in  Fisher  t.  Charleston,  17  W.  Va.  590,  holding  it  usual  in  mandamus 
cases  to  issue  altemativa  writ  on  filing  proper  petition  supported  by  afiSdavit; 
School  Dist.  No.  1  t.  School  Dist.  No.  7,  33  Colo.  43,  78  Pac.  690,  holding  that 
where  peremptory  writ  of  mandamus,  issued  on  petition  for  alternative  writ,  does 
not  afford  proper  relief,  pleadings  and  process  may  be  amended  to  give  relief  in- 
eluded  in  prayer. 
Quo  warranto  to  try  titio  to  pnblio  oMoe. 

Cited  in  State  ez  reL  Atty.  Gen.  v.  Paul,  5  Stew.  4  P.  (Ala.)  40,  sustaining  right 
either  to  writ  of  quo  warranto  or  information  in  nature  thereof  to  try  title  to 
office,  as  case  may  require;  State,  Leeds,  Prosecutor,  ▼.  Atlantic  City,  52  N.  J.  L. 
312,  8  LJLA.  697,  19  Atl.  780,  holding  quo  warranto  not  proper  remedy  where 
relator  in  office  is  interfered  with  by  one  whose  title  de  /tire  is  res  judicata, 
TlBie  to  wlUch  rendition  of  Jndgment  or  decree  relates. 

Cited  in  Smith  ▼.  Parkersburg  Co^p.  Asso.  48  W.  Va.  232,  37  S.  £.  645,  hold- 
ing that  judgment  on  attachment  relates  to  first  day  of  term  at  which  etme  could 
haie  been  tried;  Cresap  ▼.  Cresap,  54  W.  Va.  581,  46  S.  £.  582,  holding  that  sUt- 
ate  of  limitations  governing  appeals  and  writs  of  error  commences  to  run  at  date 
of  judgment  as  shown  by  record;  Dunn  t.  Benick,  40  W.  Va.  349,  22  S.  £.  66, 
holding  that  decree  confirming  sale  does  not  relate  to  first  day  of  term  when  report 
of  sale  not  then  filed. 
Power  of  court  to  revoke  appointment  of  clerk. 

Distinguished  in  State  ez  rel.  Goodin  v.  Este,  7  Ohio,  pt.  1,  p.  134,  holding  that 
court  of  common  pleas  may  rescind  order  appointing  clerk  before  oath  taken  or 
bond  furnished. 
Writ  of  error  or  avpersedeaa  to  review  refusal  of  mandamus  or  certiorari. 

Cited  in  Welch  v.  County  Court,  29  W.  Va.  63,  1  S.  E.  337,  sustaining  right  of 
supreme  court  of  appeals  to  review,  by  writ  of  error,  circuit  court's  refusal  of 
certiorari  to  review  county  court's  decision  on  vote  to  remove  county  seat;  Ex 
parte  Morris,  11  Gratt.  292,  sustaining  right  to  supersedeas  to  review  circuit 
court's  refusal  to  grant  mandamus  to  compel  mayor  to  allow  appeal  from  his  de- 
cision in  misdemeanor  case. 
What  conBtitntea  session  of  court. 

Cited  in  United  States  v.  Dietrich,  126  Fed.  659,  holding  that  in  statute  pro- 
viding that  district  court  might  remit  pending  indictment  to  "next  session"  of 
circuit  court  "session"  meant  immediate  sitting  and  not  term;  Risher  v.  Wheeling 
Roofing  4  Cornice  Co.  57  W.  Va.  149,  49  S.  E.  1016,  holding  that  "session"  as 
spplied  to  courts  means  whole  term  and  that  in  legal  construction  it  is  construed 
as  but  one  day. 

3  AM.  DK€.  667,  TABB  v.  ARCHER,  S  HEN.  A  M.  899. 
ConstmcMon  of  marriage  articles. 

Cited  in  Wind  v.  Haas,  8  Pa.  Co.  Ct.  645,  holding  that  marriage  articles  are  to 
be  construed  according  to  the  intent  of  the  parties;  Coatney  v.  Hopkins,  14  W.  Va. 
338,  holding  that  the  intention  of  parties  to  marriage  settlements  is  to  be  ascer- 
tained from  nature  of  agreement,  language  used  and  from  right  of  parties  had 
••  such  agreement  been  entered  into;  Jones  v.  Carter,  4  Hen.  4  M.  184,  on  the 
•itaation  of  parties  as  a  criterion  of  intention;  Doll's  Estate,  1  Walk.  (Pa.)  277, 
on  the  proper  construction  of  marriage  articles. 

Cited  in  reference  notes  in  30  A.  D.  386,  on  nature  of  marriage  articles  and 
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rights  of  parties  thereunder;  104  A.  8.  R.  806,  on  antenuptial  eontraets  and  mar- 
riage settlements. 
Binding  affect  of  marriage  articles. 

Cited  in  Maelin  y.  Haywood,  90  Tenn.  195,  16  S.  W.  140,  holding  that  after 
marriage  no  snhsequent  agreement  between  husband  and  wife  can  rescind  or  de- 
feat an  antenuptial  contract;  Qorin  v.  Gordon,  38  Miss.  206;  South  Oarolina  Losa 
&  T.  06.  T.  Lawton,  69  S.  C.  346,  104  A.  S.  R.  802,  48  S.  E.  282,— holding  that 
property  rights  of  children  under  an  antenuptial  contract  cannot  be  altered  by 
husband  and  wife;  Tilghman  y.  Tilghman,  Baldw.  464,  Fed.  Cas.  No.  14,045,  hold- 
ing that  an  antenuptial  contract  cannot  be  yaried  by  parol  eyidence;  Wilson  y.  Mc- 
Cullough,  19  Pa.  77,  holding  that  a  wife  cannot,  where  there  has  been  a  marriage 
settlement,  effectually  dispose  of  her  real  property  otherwise  than  according  to  the 
settlement;  Edison  y.  Fontaine,  9  Gratt.  286,  holding  that  an  indorsement  made 
on  marriage  articles  after  marriage  cannot  affect  the  claims  of  the  wife. 

Distinguished  in  Hooks  y.  Lee,  43  N.  C.  (8  Ired.  £q.)   157,  holding  a  certain 
agreement  not  a  total  abandonment  of  all  rights  of  a  husband  in  his  wife's 
personal  property. 
Marriage  as  yalnable  consideration. 

Cited  in  Payne  y.  Coles,  1  Munf.  373,  holding  that  a  court  of  equity  will  enforce 
a  promise  based  on  eonsideration  of  marriage;  Coutts  y.  Greenhow,  2  Munf.  363, 
5  A.  D.  472,  holding  that  a  marriage  settlement  as  to  children  bom  in  fornication 
is  not  yoid  as  to  creditors. 
Marriage  settlement  by  an  Infant. 

Cited  in  Wetmore  y.  Kissam,  3  Bosw.  321,  holding  that  a  settlement  of  an 
infant  wife's  real  estate  is  yoidabk  only;  Smith  v.  Smith,  107  Va.  112,  18 
L.R.A.(N.S.)  1184,  57  S.  £.  577,  holding  that  a  feme  covert  may  on  becoming  of 
age  disaffirm  a  marriage  settlement  made  as  to  real  property  while  she  was  an 
infant 

Distinguished  in  Temple  y.  Hawley,  1  Sandf.  Ch.  153,  holding  that  a  settlement 
made  by  an  infant  female  on  the  eye  of  marriage  is  yoidable. 
Construction  of  technical  yrords. 

Cited  in  Findley  y.  Findley,  11  Gratt.  434,  holding  that  parties  who  use  words 
of  a  definite  legal  significance  must  be  understood  as  using  than  in  their  definite 
legal  sense;  Boisseau  y.  Aldridge,  5  Leigh,  222,  27  A.  D.  590,  on  determination  of 
persons  to  take  under  grant  to  next  of  kin. 

8  AM.  DBC.  671,  UNIVBRSITY  y.  FOT,  5  N.  O.  (1  MURFH.)   58. 
Validity  of  acta  affecting  property  righto. 

Cited  in  State  ex  rel.  Bryan  y.  Patrick,  124  N.  C.  661,  33  S.  E.  151 ;  Walser  ex 
rel.  Wilson  y.  Jordan,  124  N.  C.  683,  33  S.  E.  139;  Hoke  y.  Henderson,  15  N.  C.  (4 
Dey.  L.)  1,  25  A.  D.  677, — ^holding  act  deyesting  right  to  office  offensiye  to  consti- 
tutional guaranty  of  priyate  property  rights;  Lowe  y.  Harris,  112  N.  C.  472,  22 
L.RJ^.  379,  17  S.  E.  539,  holding  act  changing  parol  eyidence  rule  as  to  deeds, 
unconstitutional  as  to  existing  rights. 

Cited  in  reference  notes  in  33  A.  D.  156;  33  A.  D.  592;  54  A.  D.  393, — on  statutes 
impairing  obligation  of  contracts;  30  A.  D.  274,  on  statutes  impairing  yested 
rights  or  obligation  of  contracts;  31  A.  D.  113,  on  unconstitutionality  of  acts  de- 
vesting priyate  corporations  of  powers  previously  granted;  42  A.  D.  728,  on  legis- 
lative grant  as  a  contract  the  obligation  of  which  cannot  be  impaired;  26  A.  D. 
521,  on  unconstitutionality  of  act  devesting  corporation  of  escheated  property 
previously  granted  to  it. 
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—  Property  of  college  as  private. 

ated  in  State  ex  rel.  White  v.  Neff,  62  Ohio  St.  376,  28  L.R.A.  409,  40  N.  £. 
7S0,  holding  that  the  property  of  a  corporation  maintaining  a  college  is  private, 
under  section  of  constitution  for  protection  of  private  property. 

Cited  in  note  in  12  L.R.A.  633,  on  escheated  property  devoted  to  educational 
purposes. 

Daty  of  ooiirts  to  pass  upon  oonstttntlonallty  of  acts. 

Cited  in  Bank  of  St.  Mary's  v.  SUte,  12  Ga.  476;  Eakin  v.  Rauh,  12  Serg.  &  R. 
330;  Beall  v.  Beall,  8  Ga.  210,~holding  that  if  an  act  is  unconstitutional  it  is 
the  dnty  of  courts  to  declare  it  so;  Dale  v.  The  Governor,  3  Stew.  (Ala.)  387 
(dissenting  opinion),  on  ri^t  of  courts  to  pass  upon  constitutionality  of  legis- 
hitive  acts. 

S  AM.  ]>£C.  678,  THOMPSON  T.  TATB,  5  N.  C.   (1  MI7RPH.)   97. 
Knowledge  as  affecting  liability  on  false  warranty. 

(^ted  in  MeKinnon  v.  Mcintosh,  08  N.  C.  89,  3  S.  £.  840,  holding  vendor  liable 
as  on  warranty  upon  false  representation  of  value  though  not  made  knowingly. 

Cited  in  reference  note  in  62  A.  D.  343,  on  necessity  of  tcienier  as  to  unsound- 
ness in  ease  of  express  warranty. 

Cited  in  note  in  22  L.R»A.  187,  on  implied  warranty  of  fitness  of  property 
bought  for  special  purpose. 

3  AM.  DEO.  978,  WILCOX  v.  MORRIS,  5  N.  O.   (1  MURPH.)   116. 
mght  of  redemption. 

Cited  in  reference  notes  in  38  A.  D.  681,  on  right  of  creditor  to  redeem  in 
equity;  42  A.  D.  62,  on  right  to  redeem  land  sold  on  execution. 
Equitable  mortgages  and  trusts. 

Cited  in  Bunn  v.  Braswell,  142  N.  C.  113,  56  8.  E.  85,  holding  that  a  decree 
giving  an  equity  to  redeem  land  from  judgment  creates  the  relations  of  mortgagor 
and  mortgagee;  Jaques  v.  Weeks,  7  Watts,  261,  holding  that  equity  will  treat  an 
absolute  conveyance  intended  as  security  for  money,  as  a  mortgage  with  right  of 
redemption;  New  Orleans  Nat.  Bkg.  Asso.  v.  Adams,  109  U.  S.  211,  27  L.  ed.  910, 
3  Sup.  Ct.  Rep.  161,  on  no  equitable  mortgage  without  an  intention  to  create  a 
nortgage;  Huxley  v.  Rice,  40  Mich.  73,  on  equitable  trust  in  the  nature,  of 
mortgage  with  right  of  redemption;  Trapnall  v.  Brown,  19  Ark.  39,  on  implied 
trust  in  case  of  fraud  in  transfer  of  land. 

Cited  in  reference  notes  in  32  A.  S.  R.  656,  as  to  what  constitutes  a  mortgage ; 
86  A.  D.  43,  as  to  when  absolute  deed  is  considered  as  mortgage;  90  A.  D.  351, 
on  intention  to  secure  indebtedness  by  conveyance  or  bill  of  sale  as  criterion  of 
mortgage. 

Cited  in  notes  in  27  L.  ed.  U.  S.  910,  on  nature  of  mortgage;  18  E.  R.  C.  24, 
on  agreement  ereating  charge  on  property  as  equitable  mortgage. 
—  Agreements  to  buy  in  for  Judgment  debtor. 

Cited  in  Ryan  v.  Dox,  34  N.  Y.  307,  90  A.  D.  696,  holding  that  a  purchase  at 
mortgage  foreclosure  sale  undertaken  for  benefit  of  mortgagor,  creates  a  trust  in 
his  favor. 

S  AM.  DEC.  680,  IiANIiai  v.  AULD,  5  N.  O.  (1  MURPH.)    188. 

Implied  warranty. 

Cited  in  Ricks  v.  Dillahunty,  8  Port.  (Ala.)  134,  holding  that  to  recover  for 
defect  of  quality  in  chattel,  purchaser  must  show  warranty  by  vendor. 
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Cited  im  reference  notes  in  19  A.  D.  477,  on  warranties  on  sales  of  chattels; 
S  A.  D.  755;  5  A.  D.  547,— on  exclusion  of  implied  warranty  by  including  express 
one;  50  A.  S.  R.  281,  on  implied  warranty  of  quality  of  goods  sold. 

Cited  in  notes  in  23  A.  D.  101,  on  exclusion  of  implied  warranty  by  express 
one;  102  A.  8.  R.  600,  on  effect  of  express  warranty  on  sale  of  goods  on  implied 
warranty;  24  A.  R.  112,  on  implied  warranty  of  fitness  by  vendor  for  special 
purpose. 

—  Words  of  deflcrlptton. 

Cited  in  Ferguson  v.  Dent,  8  Mo.  667,  holding  that  statonent  in  deed  describ- 
ing land  as  "lying  west  of,  and  adjacent^  were  words  of  description  and  not  cove- 
nant as  to  location. 

8  AM.  DEC.  •SI,  GAY  v.  HUNT,  5  N.  C.   (1  MURPH.)    141. 
Brldence  as  to  parol  trust. 

Cited  in  Hall  t.  Livingston,  3  Del.  Ch.  348,  holding  that  a  parol  trust  may  be 
set  up  against  the  grantee  under  a  deed  absolute  on  its  face;  Ferguson  v.  Haas, 
64  N.  C.  772,  holding  that  where  a  trust  results  to  grantor  parol  evidence  is  ad- 
missible to  show  its  extent  and  nature ;  Clement  v.  Clement,  54  N.  C.  (1  Jones, 
Eq.)  184,  on  admissibility  of  parol  evidence  to  prove  trust  resulting  from  pur- 
chase of  estate  with  money  of  another. 

Cited  in  reference  notes  in  4  A.  D.  663 ;  5  A.  D.  374, — on  parol  evidence  to  estab- 
lish trust;  55  A.  D.  755,  as  to  when  trust  in  land  may  be  created  or  established 
by  parol  under  statute  of  frauds. 

S  AM.  1>£:C.  682,  STATS  v.  STRBEIT,  5  N.  C.   (1  MURPH.)   15«. 
Sufflctency  of  Indictment  for  perjury. 

Cited  in  reference  notes  in  48  A.  D.  703;  66  A.  D.  160, — on  what  indictment  for 
perjury  must  allege. 

Cited  in  note  in  85  A.  D.  496,  on  averring  that  defendant  swore  under  oath 
in  perjury. 

—  Description  of  court  In  Indictments  for  perjury. 

Cited  in  State  v.  Schults,  57  Ind.  19,  holding  "board  of  commissioners  of  said 
county"  sufficient  in  indictment  for  perjury,  where  the  county  had  been  named 
previously  therein;  State  v.  Davis,  69  N.  C.  495,  holding  ''before  a  justice  of  the 
peace/'  instead  of  '^before  a  court  of  a  justice  of  the  peace"  good  in  an  indict- 
ment for  perjury;  Stewart  v.  State,  6  Tex.  App.  184,  holding  an  indictment  for 
perjury  by  taking  oath  before  a  person  acting  as  "coroner"  defective,  where  no 
such  officer  as  coroner,  eo  nomine,  exists;  Comwell  v.  State,  Mart.  &  Y.  147  (dis- 
senting opinion),  on  necessity  of  correct  caption  of  an  indictment. 

Cited  in  note  in  124  A.  S.  R.  661,  on  description  of  tribunal  or  officer  in  indict- 
ment for  perjury. 

S  AM.  DBC.  683,  STROTHSR  v.  CATHEY,  5  N.  C.  (1  BfURPH.)   1«1. 
Impeachment  of  grants  of  public  lands. 

Cited  in  Dugger  v.  McKesson,  100  N.  C.  1,  6  S.  E.  746;  Gilchrist  v.  Middleton, 
107  N.  C.  663,  12  S.  E.  85;  Lovinggood  v.  Burgess,  44  N.  C.  (Busbee,  L.)  407,— on 
admissibility  of  parol  evidence  in  an  action  of  ejectment,  to  show  a  state  grant  of 
land  void  because  forbidden  by  law;  State  Bd.  of  Edu.  v.  Makely,  139  N.  C.  31, 
51  S.  E.  784,  on  burden  of  proof  where  validity  of  state  grant  is  questioned  in 
action  of  ejectment. 

Cited  in  reference  notes  in  43  A.  D.  561,  on  collateral  attack  upon  grant;  43 
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A.  D.  176,  on  eollateiml  impeachment  of  goreniment  grants;  39  A.  D.  300,  on 
right  to  impeach  patents  collaterally  for  matters  not  appearing  on  their  face; 
7  A.  D.  286,  on  impeachment  of  patent  for  fraud;  36  A.  D.  536,  on  evidence  of 
fraud  to  av«Md  patent  or  other  public  grants. 

Cited  in  note  in  12  A.  D.  666,  on  right  to  avoid  patent  valid  on  its  face  col- 
laterally. 

State  gnmto  of  IndUm  lands. 

Cited  in  Latimer  v.  Poteel,  14  Pet  4,  10  L.  ed.  328,  on  the  invalidity  of  state 
grants  oi  Indian  lands  in  North  Carolina  before  Indian  title  was  extinguished; 
Frazier  v.  Cherokee  Indians,  146  N.  C.  477,  59  S.  E.  1005,  on  Indian  title  to  lands 
before  cession  by  treaty;  Brown  v.  Brown,  103  N.  C.  221,  9  S.  E.  706  (reversing 
on  rehearing  103  N.  C.  221,  8  S.  E.  Ill),  on  question  whether  treaty  of  Holston 
of  Nov.  11,  1791,  modified  previous  statute  forbidding  grants  of  land  within 
boundary  of  Cherokee  Indian  lands. 

Cited  in  refovnce  note  in  60  A.  D.  659,  on  nature  of  title  of  Indians  to  land. 

3  AM.  DEO.  687,  MAPIjBS  t.  MEDIilN,  5  N.  O.   (1  MVIIPH.)  119. 
OonstractlTe  BoOoe  as  to  trmmm. 

Cited  in  Walsh  v.  StiUe,  2  Part.  SeL  Eq.  Cas.  17,  holding  that  a  purchaser  of 
a  ItgMl  estate,  from  a  vendor  known  to  be  a  trustee,  becomes  trustee  even  if  he 
bu  no  notice  of  the  particular  ce§tm  que  iruBi;  Christmas  v.  Mitchell,  38  N.  C. 
(3  Ired.  Eq.)  636,  holding  that  a  will  and  conveyance  by  executors  were  construe* 
tive  notice  to  purchaser  of  slaves  that  they  were  held  in  trust  by  the  executors; 
Hardy  v.  Citiaens'  Nat.  Bank,  61  N.  H.  34,  holding  that  purchaser  of  overdue  notes 
payable  to  a  party  as  guardian  was  charged  with  notice  of  the  trust;  Walsh  v. 
Stills,  2  Chester  Co.  Rep.  427,  holding  that  one  loaning  money  on  securities  show- 
isg  on  their  face  that  they  are  held  by  the  borrower  for  another  without  attemptr 
iqg  to  ascertain  whether  the  funds  are  to  be  used  for  purposes  of  the  trust,  does 
•0  at  his  periL 

Cited  in  reference  notes  in  16  A.  D.  756;  26  A.  D.  199, — on  notice  of  trust  to 
.purchaser;  62  A.  D.  144,  on  vendee  buying  land  with  notice  of  trust  therein 
tiking  subject  to  same;  32  A.  D.  706,  on  purchaser  of  property  held  in  trust 
as  a  trustee. 

S  AM.  DBO.  •91»  WARDEN  T.  NIEL80N,  S  N.  O.  ( 1  MUIIPH.)  175. 
Extent  of  recovery  on  bond. 

Cited  in  reference  note  in  33  A.  S.  R.  849,  on  damages  recoverable  on  indemnity 
bondi. 

Cited  in  notes  in  65  L.ILA.  381,  on  penalty  as  limit  of  liability  on  statutory 
bond;  87  A.  D.  746,  as  to  whether  interest  can  be  recovered  on  penal  bond  beyond 
penalty. 

S  AM.  DEO.  698,  HOWE  t.  O'MAIjIiY,  5  N.  €.   (1  MURPH.)   187. 
Mvtual  promises  as  consideration. 

Cited  in  Garret  v.  Malone,  8  Rich.  L.  335;  Seward  v.  Mitchell,  1  Coldw.  87 »— 
bolding  that  a  promise  to  refund  in  case  of  deficiency  in  quantity  of  land,  is  good 
consideration  for  promise  to  pay  for  excess;  Moss  v.  Green,  41  Mo.  389,  holding 
that  mutual  promises  to  contribute  to  procure  substitute  in  case  of  draft  of  any 
party  to  the  agreement,  are  sufficient  as  consideration;  Thomason  v.  Dill,  30  Ala. 
444,  on  mutual  promises  as  sufficient  consideration. 

Cited  in  reference  notes  in  25  A.  D.  456;  34  A.  D.  222;  56  A.  D.  765,— on  mutual 
promise  as  sufficient  consideration  to  support  contract. 

Am.  Dec.  Vol.  I.— 29.  ^  t 
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S  AM.  DEC.  694,  SKARS  T.  WB8T»  5  N.  C.  (1  MURPH.)  191. 

Validity  of  licenne  taxes. 

Cited  Sn  Newton  v.  Atchison,  SI  Kan.  151,  47  A.  R.  4M,  1  Pac.  288;  McGrath  v 
Newton,  29  Kan.  364, — on  yalidity  of  specific  taxes  on  different  kinds  of  busi- 
ness. 
.\pplicablUty  of  license  tax  to  objects  not  for  profit. 

Cited  in  The  Gennania  y.  State,  7  Md.  1,  holding  that  a  ehib  maintaining  a  bil- 
liard table  for  the  use  of  members  is  liable  to  tax  imposed  upon  persons  **keeping 
billiard  tables  for  use;"  St.  Louis  ▼.  Green,  7  Mo.  App.  468,  on  validity  of  tax  on 
amusements. 

S  AM.  DEC.  695,  JACKSON  T.  MARSHAIili,  6  N.  O.   (1  MURPSL)   SIS. 
Relief  from  fraudulent  contracts. 

Cited  in  Bank  of  New  Hanover  t.  Adrian,  116  N.  C.  637,  21  8.  E.  792  (dis- 
senting opinion),  on  validity  as  between  the  parties  of  deed  fraudulent  as  to 
creditors;  York  v.  Merritt,  80  N.  C.  286,  upholding  as  between  the  parties  ooa- 
veyanoe  made  by  debtor  to  his  attorney  at  tatter's  suggestion  with  mutual  intent 
to  defraud  creditors;  Pittman  v.  Pittman,  107  N.  C.  169,  11  L.R.A.  466,  12  S.  E. 
61,  on  right  of  fraudulent  grantor  to  eome  into  equity  to  have  grantee  declared  a 
trustee;  Drexler  v.  Tyrrell,  16  Nev.  114,  holding  that  a  mortgage  fraudulent  when 
made  r^nains  void  though  no  injury  was  caused  thereby;  Swan  v.  Castleman,  4 
Baxt.  267,  on  noneiiforceability  of  fraudulent  contract  in  equity. 

Cited  in  reference  notes  in  31  A.  D.  484,  on  fraudulent  conveyances  and  trans- 
fers; 37  A.  D.  704,  on  equitable  aid  of  parties  to  fraudulent  deed. 

Cited  in  notes  in  3  A.  8.  R.  728,  on  validity  as  between  parties  of  transactions 
In  fraud  of  creditors;  34  A.  D.  766,  on  rights  of  parties  to  illegal  or  fraudulent 
transactions;  16  A.  D.  600,  on  right  of  fraudulent  grantor  or  donor  to  avoid  his 
act ;  3  A.  8.  R.  740,  on  grantee's  right  to  lay  claim  to  property  on  ground  that  con- 
veyance to  him  was  in  fraud  of  creditors;  1  L.RJk.(N.S.)  1008,  on  effect  of  intent 
on  right  to  recover  nonexempt  property  conveyed  td  avoid  nonexistent  or  unfound- 
ed demand. 

S  AM.  DEO.  700,  EASTERWOOD  v.  QUIN,  S  BREV.  64. 
Evidence  in  mitigation  of  libel. 

Cited  in  Folwell  v.  Providence  Journal  Co.  10  R.  I.  661,  37  Atl.  6,  holding  evi- 
dence of  precautions  taken  and  of  due  care  and  good  faith  admissible  in  mitiga- 
tion. 

Cited  in  reference  notes  in  24  A.  D.  105,  on  admissibility  of  general  reports  of 
similar  nature  to  charge  in  slander;  4  A.  D.  392,  on  propriety  of  giving  circum- 
stances and  manner  of  speaking  to  jury;  36  A.  D.  569,  on  evidence  of  prior  reports 
of  similar  nature  as  mitigation  of  damages  in  slander. 

Cited  in  notes  in  91  A.  S.  R.  292,  on  plea  of  justification  for  slander  or  libel; 
10  A.  D.  162,  on  evidence  of  character  or  reputation;  13  A.  D.  600,  on  admissibility^ 
of  proof  of  plain tifTs  general  bad  reputation  to  mitigate  damages  for  slander. 

S  AM.  DEC.  701,  SHIRTIiIPP  v.  WHITPIEM),  S  BREV.  71. 
Agent*R  duty  to  insure. 

Cited  in  note  in  13  E.  R.  C.  406,  on  duty  of  agent  to  insure  goods. 

S  AM.  DEC.  702,  FAIRCHIIiD  v.  BEIX,  S  BREV.   129. 
Implied  contract  from  moral  obligation. 
Cited  in  reference  note  in  39  A.  D.  639,  on  moral  obligation  or  equitable  duty 

as  cf'nsideration  for  promise. 
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—  To  wl^tafn  glaves. 

Cited  m  Charkston  y.  Cohen,  2  Speers,  L.  408,  holding  owner  of  mbuidoned  slftTe 
liable  opon  im{^ied  contract  for  his  maintenance. 

Distinguished  in  Latimer  y.  Alexander,  14  Ga.  269,  holding  hirer  of  slaye  liable 
for  necessary  medical  seryices  furnished  at  his  instance. 

S  AM.  DBO.  704,  JONSS  t.  WESTCOTT,  1  BRBV.   106. 
Proof  required  frmn  hold«^  of  negotiable  note. 

Cited  in  reference  notes  in  16  A.  D.  768,  on  possession  of  note  as  eyidence  of 
title;  30  A.  D.  102,  as  to  when  holder  required  to  prove  ooasideration  given  for 
note;  33  A.  D.  664,  on  burden  of  proof  as  to  good  faith  of  holder;  62  A.  D.  686, 
on  presumption  of  ownership;  36  A.  D.  126,  on  presumption  of  ownership  of  bill  or 
note  from  possession. 

Cited  in  note  in  II  A.  8.  R.  324,  <»i  burden  of  furoof  as  to  bona  fide  ownership 
of  negotiable  instrument. 

3  AM.  BBC.  706,  TBASBALB  T.  CHARfiKSTOy  INS.  CO.  %  BREV.  ItO. 
Abandomnent  of  liMnred  property. 

(^ted  in  reference  notes  in  22  A.  D.  349,  on  abandonment  of  insured  property; 
28  A  D.  262,  on  abandonment  of  insured  vessel;  19  A.  D.  288,  as  to  when  aban- 
domnent  can  be  made;  33  A.  D.  733,  on  necessity  of  making  abandonment  within 
reasonable  and  convenient  time  after  loss. 

Cited  in  notes  in  1  E.  R.  C.  130,  on  necessity  that  insured  be  advised  of  total 
hm  before  electing  to  abandon ;  1  E.  R.  C.  46,  cm  necessity  for  notice  of  abandon- 
Bent  to  ecmvert  constructive  into  actual  total  loss;  1  E.  R.  C.  140,  on  necessity  for 
reasonable  notice  to  insurers  of  intuition  to  abandon  after  receipt  of  information 
justifying  it;  I  E.  R.  C.  164,  on  effect  oi  abandonment  on  right  of  insured  to 
recover  freight  for  porticm  of  voyage  performed. 
NegUgeiKW  of  Inenred  as  defense. 

Cited  in  reference  note  in  43  A.  D.  180,  on  negligence  or  misconduct  of  insured 
as  defense  to  action  for  loss  by  peril  insured  against. 

3  AM.  DBO.  7 IS,  PRINGLB  T.  MoPH£RSON,  %  BRKV.  179. 
Revocatt«Mi  of  Win. 

Cited  in  Bates  v.  Hacking  (R.  I.)  14  L.RJ^.(N.S.)  937,  68  Atl.  622,  holding 
that  a  will  is  not  revoked  by  a  new  will  properly  executed,  but  destroyed  by 
testator;  Godbold  v.  Vance,  14  8.  C.  468,  holding  that  where  property  was  devised 
by  will  and  also  conveyed  by  deed,  the  failure  of  the  deed  does  not  revoke  the  pro- 
vision in  the  will. 

Cited  in  reference  notes  in  12  A.  D.  377;  14  A.  D.  761,— on  what  constitutes 
revocation  of  will;  62  A.  D.  687,  on  necessity  that  intent  to  revoke  must  concur 
with  act  of  destruction ;  48  A.  8.  R.    199,  on  effect  of  mistake  in  canceling  will. 

Cited  in  note  in  28  A.  8.  R.  348,  on  tearing  of  will  as  revocation. 

—  KITect  of  partial  obliteration  or  alteration. 

Cited  in  Means  v.  Moore,  Harp.  L.  314,  holding  that  obliteration  of  part  of  will 
without  intention  of  destroying  the  whole  is  not  a  revocation;  Re  Wilcox,  1 
Power,  204;  Gardner  v.  Gardiner,  66  N.  H.  230,  8  L.R.A.  383,  19  Atl.  66),— ^hold- 
ing alterations  not  executed  so  as  to  be  effective  not  revocation;  Hairston  v. 
Hairston,  30  Miss.  276,  on  the  same  point. 

Cited  in  note  in  6  L.RJk.(N.S.)  1108,  on  cancelation  or  mutilation  of  will  as 
affected  by  invalidity  of  a  second  wilL 
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Necessity  of  repvbllcatloii. 

Cited  in  Be  Pennimaii,  20  Minn.  245,  Oil.  220,  18  A.  R.  868,  on  necessity  ci  re- 
publication in  caae  of  alterations;  Campbell  t.  Jamison,  8  Pa.  498,  on  republica- 
tion as  a  new  devise. 

Cited  in  notes  in  76  A.  D.  660,  on  rerival  of  one  will  by  revocation  of  an- 
other; 76  A.  8.  R.  262,  on  destmction  of  revoking  will  as  revival  of  will  re- 
voked. 

S  AM.  DBO.  722,  POPE  v.  CAMPBSXIj*  HARDIN  (KY.)  SI. 
Bfaasure  of  danuic<ea  for  hnmdk  of  oontraot  to  mil  or  deliver  s^ecUke 
thing. 

Cited  in  Mudd  v.  Phillips,  Litt  Sel.  Cas.  60;  l^lbot  v.  Bedford,  Cooke  (Tenn.) 
447, — ^holding  that  for  breach  of  a  contract  to  sell,  without  fraud,  the  value  of  the 
property  with  interest  is  the  measure  of  damage;  Anderson  v.  Ewing,  S  Littw 
(Ky.)  246,  holding  that  damage  for  breach  of  an  agreement  to  pay  in  such  notes 
as  are  deposited  in  a  bank  was  measured  by  the  value  of  the  least  valuable  notes 
deposited. 

Cited  in  reference  notes  in  62  A.  D.  291,  <m  measure  of  damages  for  nondelivery 
of  chattels;  66  A.  D.  376,  on  measure  of  damages  lor  breach  of  contraet  to  deliver 
goods  sold;  88  A.  8.  R.  370,  on  measure  of  damages  for  failure  to  deliver  goods. 

Cited  in  note  in  24  A.  D.  143,  on  measure  of  damages  for  nondelivery  of  goods 
where  price  has  not  been  paid. 

S  AM.  DEO.  72S,  McCONNSIili  v.  DUNIaAP,  HARDIN  (KY.)  41. 
SpedAo  enforoement  of  agreement  to  convey  oertaln  amount  of  land. 

Cited  in  Fleming  v.  Harrison,  4  Bibb,  626,  holding  that  where  part  of  one  tract 
has  been  lost  the  obligor  should  be  decreed  to  convey  the  entire  amount  from  the 
other. 

Cited  in  note  in  10  L.RJk.(N.8.)  119,  on  right  of  vendee  to  specific  performance 
with  abatement  from  purchase  price  where  vendee  is  unable  to  convey  a  good  and 
unencumbered  title. 
Rights  on  vendor's  inability  to  convey  all  of  land  agreed. 

Cited  in  Rankin  v.  Malwell,  2  A.  K.  Marsh.  488,  12  A.  D.  431,  holding  that  the 
obligee  may  take  the  remaining  part  with  damages  as  to  othear  portion,  or  may 
elect  to  take  damages  for  the  entire  amount;  Morgan  v.  Boone,  4  T.  B.  Mon.  291, 
16  A.  D.  163,  upholding  decree  for  conveyance  of  portion  remaining,  and  lor  dam- 
ages as  to  the  balance;  McConnell  v.  Brillhart,  17  IlL  364,  66  A.  D.  661,  to  the 
effect  that  the  grantee  might  elect  to  take  conveyance  as  to  the  part  and  damages 
as  to  the  balance. 
Measure  of  damage  for  breach  of  contract  to  sell  land. 

Cited  in  Patrick  v.  Marshall,  2  Bibb.  40,  4  A.  D.  670;  Fisher  v.  Kay,  2  Bibh, 
434 ;  Gerault  v.  Anderson,  2  Bibb,  643 ;  Hammond  v.  Hannin,  21  Mich.  374,  4  A. 
R.  490, — holding  that  the  measure  of  damage  is  the  value  at  the  time  of  trial; 
Taylor  v.  Barnes,  69  N.  Y.  430;  Kirkpatrick  v.  Downing,  68  Mo.  32,  17  A.  R. 
678, — holding  that  value  at  the  time  of  breach  is  the  measure;  Pumpelly  v.  Phelps, 
40  N.  Y.  68,  100  A.  D.  463  (dissenting  opinion),  an  measure  of  damages,  on  in« 
ability  of  the  obligor  to  convey,  where  he  was  unable  to  procure  title;  Moore  t. 
Smith,  19  Ala.  774,  oo  measure  of  damages  for  breach  of  contract. 

Cited  in  reference  notes  in  79  A.  D.  467,  on  measure  of  damages  for  failure  or 
defect  of  title  to  part  of  land ;  92  A.  D.  736,  on  measure  of  damages  for  failure  or 
defect  in  title  to  land  conveyed  or  agreed  to  be  conveyed;  66  A.  D.  608,  on  value 
of  land  at  time  of  breach  as  measure  of  damages  for  breach  of  contraet  to  convey. 
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Cit«d  IB  note  ib  39  A.  D.  50,  on  measore  of  damages  for  breach  oi  ooTenant  to 
convey. 

Power  of  equity  to  award  damages. 

Cited  in  Woodman  t.  Freeman,  26  Me.  031,  holding  that  equity  has  jurisdiction 
to  sward  damages  for  breach  of  a  contract  to  convey  land;  Mason  t.  Harper's 
Ferry  Bridge  Co.  17  W.  Va.  396,  awarding  damages  in  equity  for  injury  to  plain- 
tiff's f eny  franchise. 
Parol  erideiKse  as  to  writing. 

Cited  in  note  in  6  LJI.A.  33,  on  parol  evidence  of  written  instrument. 

S  AM.  DBC.  715,  GRANT  ▼.  GROSHON,  HARDIN  (KT.)   85. 
Place  of  payment  or  tender. 

Cited  in  note  in  77  A.  D.  479,  on  place  oi  tender. 
Necessity  of  demand  for  payment. 

Cited  in  reference  note  in  43  A.  D.  266,  on  necessity  for  demand  on  bill  or  note 
payable  at  particular  time  and  place,  to  hold  maker  or  acceptor. 
Necessity  of  pleading  demand  and  refusal  under  contract. 

Cited  in  Keeton  v.  Scantland,  Hardin  (Ky.)  149;  Worley  v.  Murley,  1  Bibb, 
263;  Adams  ▼.  Maeey,  1  Bibb,  328;  MitcheU  ▼.  Gregory,  1  Bibb,  449,  4  A.  D.  655,— 
holding  that  an  allegation  of  demand  at  defendant's  residence  was  not  necessary 
where  the  contract  provided  for  payment  on  a  certain  day;  Martin  v.  Chaurin, 
7  Mo.  277,  holding  that  such  allegation  is  necessary  where  payment  was  to  be  on 
demand,  no  certain  place  being  specified. 
Amendment  of  pleading  by  filing  new  pleading. 

Cited  in  Kennedy  t.  Dear,  4  Port  (AU.)  423,  holding  that  nndar  a  leave  to 
smend  a  declaration,  plaintiff  may  file  a  new  one. 

S  AM.  BBC.  717,  TARDEVEAU  T.  SMITH,  HARDIN  (KY.)   175. 
What  oonatitntes  usury. 

Cited  in  reference  note  in  33  A.  D.  210,  on  what  constitutes  usury. 

Cited  in  notes  in  46  A.  S.  R.  182,  on  elements  of  usurious  transaction ;  56  A.  D. 
193,  on  effect  of  sale  of  property  on  question  of  usury;  55  A.  D.  396,  on  penalties 
hr  failure  to  pay  at  maturity  as  usury;  46  A.  8.  R.  179,  on  materiality  of  form  on 
question  of  usury. 

Stfpnlated  damages. 

Cited  in  reference  notes  in  38  A.  D.  138,  on  what  are  liquidated  damages;  61 
A  D.  720,  as  to  when  stipulated  sum  is  measure  of  reparation  for  failure  to  per- 
form contract  and  not  a  mere  penalty. 

3  AM.  DEO.   719,  BlXIi  T.  ROWUIlND,  HARDIN   (KY.)    801. 
l^romiaea  tolling  statute  of  limitaticma. 

Cited  in  Ditto  t.  Ditto,  4  Dana,  502,  holding  that  an  admission  that  the  debt  is 
doe  will  toll  the  statute;  McCormick  v.  Brown,  36  Cal.  180,  95  A.  D.  170;  Cham- 
hers  y.  Garland,  3  O.  Greene,  322 ;  Belote  y.  Wynne,  7  Yerg.  534 ;  Fischer  v.  Hess, 
9  B.  Mon.  614;  French  ▼.  Frazier,  7  J.  J.  Marsh.  425;  Rochester  t.  Buford,  5  J.  J. 
Harsh.  32;  Gray  t.  Lawridge,  2  Bibb,  284;  Harrison  y.  Handley,  1  Bibb,  443,— 
holding  that  an  acknowledgment  of  the  debt  as  due  must  be  clear  and  express,  and 
ipplying  the  rule;  Bell  y.  Morrison,  1  Pet.  361,  7  L.  ed.  174,  holding  an  acknowl- 
edgment by  one  member  of  the  debtor  firm  to  be  insufficient;  Kegler  y.  Miles,  Mart. 

4  Y.  426,  17  A.  D.  819,  holding  that  a  barred  claim  is  a  good  consideration  for  a 
Mm  promise. 
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Cited  in  reference  notes  in  10  A.  D.  61,  on  acknowledging  debt  barred  by  limi- 
tation; 4  A.  D.  411,  on  acknowledgment  removing  bar  of  limitations;  HAD. 
342;  18  A.  D.  662,— on  sufficiency  of  acknowledgment  to  rerive  debt  barred  by 
limitation;  11  A.  D.  686,  on  acknowledgment  justifying  presumption  of  new 
promise;  12  A.  D.  173,  on  what  acknowledgments  and  promises  are  suflleient  to 
remove  bar  of  statute  of  limitations. 

Cited  in  notes  in  23  A.  D.  588,  on  acknowledgment  to  remove  bar  of  limita- 
tions; 10  A.  D.  671,  on  necessity  of  promise  to  remove  bar  of  limitations;  16 
E.  R.  C.  176,  on  acknowledgment  of  debt  as  postponing  running  of  statute  of 
limitations;  102  A.  8.  R.  760,  on  what  constitutes  an  express  or  implied  proodse 
to  pay  which  will  suspend  running  or  remove  bar  of  limitations. 

Distinguished  in  Davis  v.  Herring,  6  Mo.  21,  holding  that  acknowledgment  in 
question  was  sufficient. 

—  As  oonrt  or  Jury  question. 

Cited  in  Shaw  v.  Newell,  2  R.  I.  264,  on  question  of  chaige  to  Jury  on  issue  as  to 
tolling  of  statute  of  limitations. 
Peremptory  ohnrge  to  Jury. 

Cited  in  Louisville  4  N.  R.  Co.  v.  Howard,  82  Ky.  212,  as  to  proeednrs  on 
motion  for  peremptory  instruction. 
Force  of  English  decisions  as  precedents. 

Cited  in  Smith  v.  Dawson,  10  B.  Mon.  112;  Head  v.  Mannors,  6  J.  J.  MarriL 
266;  Hord  v.  Lee,  4  T.  B.  Mon.  36;  Lansdale  v.  Brashear,  3  T.  B.  Mon.  330,-— 
on  application  of  British  statute  of  limitations  and  decisions  of  British  courts 
thereon;  Snoddy  v.  Cage,  6  Tex.  106,  holding  that  foreign  decisions  have  such 
force  only  as  logic  and  reason  give  them. 

8  AM.  DBO.  7S8,  ROGERS  t.  COLEMAN,  HARDIN  (KY.)   4 IS. 
Conclusiveness  of  Judgment  of  sister  state. 

Cited  in  Hilton  v.  Ouyot,  169  U.  S.  113,  40  L.  ed.  96,  16  Sup.  Ct  Rep.  139, 
holding  that  foreign  judgments  when  sued  on  are  only  prima  facie  evidence  of 
the  justice  of  plaintiff's  claim;  Coleman  v.  Waters,  13  W.  Va.  278,  holding  that 
a  judgment  regularly  obtained  in  another  state  is  conclusive  when  sued  on. 

Cited  in  reference  notes  in  6  A.  D.  328,  on  judgment  of  another  state ;  4  A.  D. 
322,  on  validity  of  judgment  of  other  state. 

Cited  in  notes  in  14  A.  D.  306,  on  validity  of  judgment  of  sister  state;  16  L.R.A. 
231,  on  validity  of  personal  judgments  rendered  upon  constructive  service  of 
process  against  nonresidents  in  other  states  than  those  wherein  rendered. 

—  As  to  Jurisdictional  facts. 

Cited  in  Delano  v.  Jopling,  1  Litt.  (Ky.)  417,  holding  that  a  judgment  of  a 
sister  state  is  prima  facie  evidence  that  the  law  relating  to  process  has  been 
complied  with;  Hall  v.  Williams,  6  Pick.  232,  17  A.  D.  366,  holding  that  where 
the  record  of  the  foreign  judgment  shows  want  of  process  or  appearance,  the  judg- 
ment is  not  conclusive;  Earthman  v.  Jones,  2  Terg.  484;  Bates  v.  Delavan,  5 
Paige,  299;  Gitlegpie  v.  Commercial  Mut.  M.  Ins.  Co.  12  Gray,  201,  71  A.  D. 
743, — ^holding  that  where  judgment  was  had  without  legal  notice,  an  action  cannot 
be  maintained  upon  it;  Moulin  v.  Trenton  Mut.  L.  A  F.  Ins.  Co.  24  N.  J.  L.  222; 
Rathbone  v.  Terry,  1  R.  I.  73;  Middlesex  Bank  v.  Butman,  29  Me.  19;  Leitb  v. 
Leith,  39  N.  H.  20, — holding  that  the  jurisdiction  of  the  court  rendering  the  judg- 
ment may  be  inquired  into;  Pritchett  v.  Clark,  3  Harr.  (Del.)  617,  holding  that 
want  of  jurisdiction  may  be  denied  by  special  plea,  even  against  the  record;  Mid- 
tlebrooks  v.  Springfield  F.  Ins.  Co.  14  Conn.  301,  holding  that  a  foreign  corpora- 
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tkm  cannot  be  effectually  made  aaable  by  writ  of  summons  in  a  state  where  a 
portion  of  its  stodcholders  reside. 
— Aa  to  fraud  or  miatake. 

Cited  in  Tebbettt  v.  Tilton,  31  N.  H.  273,  holding  that  fraud  in  procuring  the 
judgment  is  a  defense  when  it  does  not  involve  a  re-examination  of  the  merits  ol 
the  case. 

—  Credit  and  effect  iriTon. 

Cited  in  Davis  v.  Connelly,  4  B.  Mon.  136;  Fletcher  v.  Ferrel,  9  Dana,  372,  35 
A.  D.  143;  Williams  v.  Preston,  3  J.  J.  Marsh.  600,  20  A.  D.  170;  Delano  v.  Jop- 
ling,  1  Litt.  (Ky.)  117, — holding  that  a  judgment  of  a  sister  state  is  entitled  to 
the  same  credence  as  in  the  state  where  rendered ;  Wood  v.  Watkinson,  17  Conn. 
500,  44  A.  D.  562;  Union  &  Planters'  Bank  v.  Memphis,  40  C.  C.  A.  455,  111  Fed. 
561;  Soott  ▼.  Coleman,  5  Litt.  (Ky.)  348,  15  A.  D.  71,— holding  that  such  judg- 
ments are  entitled  to  no  more  credit  than  in  the  state  where  rendered;  McArthur 
V.  Goddin,  12  Bush,  274,  holding  that  the  statute  of  limiUtions  of  the  state 
whore  action  is  brought  on  a  judgment,  and  not  of  the  one  where  it  was  rendered, 
governs;  Wilbur  v.  Abbot,  60  N.  H.  40,  holding  that  a  judgment,  although  valid 
where  rendered,  is  of  no  effect  in  a  dtate  where  it  would  have  been  void  if  rendered 
there. 

(Sted  in  reference  notes  in  15  A.  D.  76;  17  A.  D.  368,-— on  effect  of  judgment  of 
sister  state. 

Cited  in  note  in  16  A.  D.  378,  on  conclusiveness  of  judgment  of  other  state. 

I  AM.  DBC.   740,  OHISM  ▼.  WOODS,  HARDIN    (KT.)    5S1. 
THle  of  innocent  pnrciiaser  from  tmllee. 

Cited  in  Kitchell  t.  Vanadar,  1  Blackf.  356,  12  A.  D.  240,  holding  that  an  un- 
authorized sale  by  a  bailee  passes  no  title  even  to  an  innocent  buyer;  Patton  v. 
McCane,  15  B.  Mon.  555,  holding  that  payment  of  the  purchase  price  of  chattels 
must  be  made  before  title  passes  where  the  contract  so  provides. 

Cited  in  reference  notes  in  48  A.  D.  651,  on  title  acquired  by  bona  fide  purchaser 
at  unauthorized  sale  by  bailee;  69  A.  D.  121,  on  liability  of  bailee  for  using  bailed 
property  contrary  to  bailment. 

Cited  in  notes  in  25  A.  D.  616,  on  sales  and  pledges  by  bailees  and  agents;  66 
A  D.  758,  on  power  of  bailees  to  make  absolute  sale  of  property  bailed. 

Distinguished  in  Adkins  ▼.  Blake,  2  J.  J.  Marsh.  40,  holding  that  the  finder  of 
s  bank  note  can  convey  a  good  title  to  an  innocent  purchaser  thereof;  Fahnestock 
V.  Bailey,  3  Met.  (Ky.)  48,  77  A.  D.  161,  holding  that  trustees  for  creditors,  of  a 
factor,  who  have  received  and  sold  the  property  in  good  faith  are  not  liable  to  the 
principal;  Greer  v.  Church,  13  Bush,  430,  holding  that  a  sale  under  a  guise  of 
renting  passes  a  vendible  title  to  the  buyer. 
Implied  warranty  of  title  on  sale  of  personalty. 

Cited  in  Chancellor  v.  Wiggins,  4  B.  Mon.  201,  39  A.  D.  499;  Baker  v.  McAllis- 
ter, 2  Wash.  Terr.  48,  3  Pae.  581;  Ricks  v.  Dillahunty,  8  Port.  (AU.)  134,— hold- 
ing that  a  warranty  of  title  is  implied  on  a  sale  of  chattels ;  Ligon  v.  Alexander. 
7  J.  J.  Marsh.  288   (dissenting  opinion),  on  implied  warranty  of  title. 

Cited  in  notes  in  54  A.  D.  505;  62  A.  D.  463, — on  implied  warranty  of  title  on 
tale  of  chattel. 

I  AM.  DSO.  745,  EDWARDS  t.  HANDLET,  HARE  IN   (KT.)    602. 

I>ures8  avoiding  deed. 

Cited  in  Shirey  v.  Beard,  62  Ark.  621,  37  8.  W.  309,  on  inapplicability  of  doc- 
trine of  duress  of  goods  to  real  estate. 
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Cited  in  referenee  notet  in  4  A.  D.  172,  on  tnbjeei  of  dvren;  19  A.  D.  666;  24 
A.  D.  278;  27  A.  D.  901;  08  A.  D.  436,— on  what  constitutes  duress. 

Cited  in  notes  in  26  A.  D.  377,  on  what  is  duress;  45  A.  D.  161,  on  kind  of 
ccnnpulsion  which  will  justify  recovery  of  money  paid  under  compulsion. 
Specific  performanoe  of  unfair  contract. 

Cited  in  Modisett  t.  Johnson,  2  Blackf.  431,  holding  that  equity  will  not  specific- 
ally enforce  an  unjust  or  unreasonable  contract. 

Cited  in  reference  notes  in  36  A.  D.  520;  48  A.  D.  335,— as  to  when  specific  per- 
formance of  contract  will  be  refused  for  want  of  title  in  vendor;  34  A.  8.  R.  678, 
on  perfect  title  as  essential  to  specific  performance;  34  A.  D.  477,  on  effect  of 
fraud  on  right  to  specific  performance. 

Cited  in  note  in  17  A.  D.  59,  on  refusal  of  specific  performance  where  title  is 
defective. 
Denial  of  relief  In  eqnity  for  failure  Co  seek  relief  at  law. 

Cited  in  Cook  v.  Hendricks,  4  T.  B.  Mon,  600,  holding  that  a  vendor  l^  permit- 
ting judgment  against  him  at  law  for  failure  to  convey,  will  not  be  relieved  in 
equity. 

Cited  in  reference  notes  in  37  A.  D.  606,  on  equitable  relief  against  judgment; 
24  A.  D.  426,  on  jurisdiction  of  equity  to  direct  new  trial  at  law;  28  A.  D.  36, 
as  to  when  equity  will  grant  new  trial  after  trial  at  law. 

Cited  in  note  in  54  A.  D.  466,  on  equitable  relief  against  judgment  at  law  when 
no  defense  was  interposed. 
Right  of  Tender  to  compel  acceptance  of  deed. 

Cited  in  Mason  v.  Richards,  8  IlL  26,  holding  that  a  vendor  after  permitting  a 
judgment  by  default  on  his  bond  for  a  deed,  cannot  oompel  an  aoceptaaoe  of  a 
deed  in  lieu  of  damages. 

S  AM.  DEC.  769,  McFARIiANB  T.  MOORS:,  1  OVERT.  174. 
liiabllity  of  seller  of  unsound  property  without  express  vrarraaty. 

Cited  hi  reference  notes  in  62  A.  D.  343,  on  vendor's  liability  for  fraud  in 
absence  of  warranty;  44  A.  D.  358,  on  liability  of  vendor  of  personal  property  for 
breach  of  warranty  of  soundness. 

Distinguished  in  Westmoreland  v.  Dixon,  4  Hayw.  (Tenn.)  223,  0  A.  D.  763, 
holding  that  the  seller  is  not  liable  where  he  did  not  know  of  the  unsoundness. 
Actionable  deceit. 

Cited  in  Hoefler  v.  Hoefler,  12  App.  Div.  84,  42  N.  T.  Supp.  1036,  holding 
one  inducing  a  judgment  debtor  to  evade  payment  liable  to  the  creditor;  Trumbull 
V.  January,  123  Mich.  66,  81  N.  W.  070,  holding  that  an  action  for  deceit  will  lis 
against  one  fraudulently  inducing  plaintiff  to  part  with  property;  Ensor  v.  Bol- 
giano,  67  Md.  190,  0  Atl.  629  (dissenting  opinion),  as  to  right  of  action  on  the 
case  by  an  attorney  sgainst  one  inducing  his  client  to  settle  a  suit. 
Parol  eyidence  as  to  matters  collateral  to  contract. 

Cited  in  Hines  v.  Willcox,  96  Tenn.  148,  64  A.  S.  R.  823,  34  L.RJI.  824,  33  & 
W.  914,  holding  parol  evidence  of  an  agreement  by  a  lessor  to  put  the  premises 
in  a  safe  condition  admissible. 

Cited  in  reference  notes  in  16  A.  D.  702,  on  parol  evidence  to  explain  written 
contracts;  20  A.  D.  79,  on  parol  evidence  to  contradict,  vary,  or  to  affect  written 
instruments;  12  A.  D.  169,  on  admissibility  of  parol  evidence  to  affect  deeds  and 
other  written  contracts. 
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BC.  7ftft,  SMITH  T.  WINTON»  1  OVBRT.  SSO. 
for  new  triml. 

n  referenoe  note  in  88  A.  D.  106,  on  newly  disooTered  erldenoe  m  ground 
orial. 

iment  of  grant, 

n  reference  notes  in  43  A.  D.  661,  on  ooUateral  attack  upon  grant;  48  A. 

n  right  of  stranger  to  impeach  grant;  36  A.  D.  635,  on  evidence  of  fraud 

patent  or  other  public  grants;  61  A.  D.  697,  on  right  to  impeach  patent 

tent  by  showing  that  it  was  obtained  by  fraud. 

in  note  in  12  A.  D.  666,  on  right  to  avoid  patent  valid  on  its  face  ool- 


>KC.  767,  DODSON  t.  COOKB,  1  OVERT.  814. 
iment  of  public  land  grant. 

n  Overton  v.  Campbell,  6  Hayw.  (Tenn.)  165,  9  A.  D.  780,  holding  that  a 

grant  of  land  outside  the  reservation  cannot  be  attacked  collaterally; 

Holland,  16  N.  C.   (4  Dev.  L.)  417,  holding  that  a  subsequent  grantee 

laintain  scire  facias  to  repeal  the  prior  grant. 

n  reference  notes  in  43  A.  D.  661,  on  collateral  attack  upon  grant;  43  A. 

ti  right  of  stranger  to  impeach  grant. 

in  notes  in  12  A.  D.  666,  on  right  to  avoid  patent  valid  on  its  face  col- 

;  36  A.  D.  635,  on  evidence  of  fraud  to  avoid  patent  or  other  public 

piished  in  Polk  v.  Wendell,  6  Wheat.  293,  6  L.  ed.  92,  holding  that 

g^rant  is  absolutely  void  its  validi^  is  examinable  at  law. 

mpUon  as  to  regularity. 

n  Webb  v.  Haley,  7  Baxt.  600,  holding  that  a  prior  grantee  may  maintain 

quare  elau§um  f regit  against  a  subsequent  grantee  whose  boundaries  over- 


>£€.  768,  BOYD  T.  ANDBR80N,  1  OVBRT.  488. 

ty  of  title  by  seller  of  non-negotiable  chose  in  action. 

in  Keller  v.  Hicks,  22  Gal.  467,  83  A.  D.  78,  holding  that  an  assignee  of 

d  county  warrant  can  recover  from  the  assignor. 

in  referenoe  note  in  64  A.  D.  606,  on  implied  warrant  of  title  in  sale  of 

in  note  in  62  A.  D.  467,  on  implied  warranty  of  title  on  sale  of  ehoses  in 

pushed  in  Walker  v.  Clark,  2  Shannon  Cas.  566,  holding  that  assignor  of 
lurious  on  its  face  is  not  liable  to  the  assignee  on  an  implied  warranty. 
of  consideration  for  assignment. 
In  Beekner  v.  Willson,  68  Ind.  633,  holding  that  a  nota  given  to  an  as- 

substitution  of  an  assigned  note  is  witiiout  consideration  where  the  as- 

is  rescinded. 

n  note  in  18  LJUL  476»  as  to  which  contraetiog  party  bean  loss  in  ease 
stlon  bjy  firs* 
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D.  17,  BANORQBB  T.  HOVET,  5  MASS.  10. 
gent's  anthorttjr. 

^'isher  v.  Campbell,  0  Port.  (Ala.)  210,  holding  that  delegated  author- 
strictly  pursued  in  form  at  well  as  in  substance;  Tripp  t.  Swanztty 
3  Pick.  291,  holding  that  agent  authorized  to  execute  ^'company  note" 
>ill  of  exchange;  Greele  v.  Parker,  0  Wend.  414,  holding  authority  to 
1  acceptance  of  any  bill  drawn  in  accordance  therewith, 
lote  in  24  A.  D.  65,  as  to  when  acts  of  agent  bind  principal. 
s  under  seal. 

Gordon  v.  Bulkeley,  14  Serg.  k  R.  381,  holding  that  person  with  parol 
ftnnot  bind  principal  in  his  absence  by  affixing  his  seal  to  bond;  Han- 
^air,  9  Wend.  64;  Blood  t.  Goodrich,  9  Wend.  68,  24  A.  D.  121,— 
ty  not  bound  by  contract  under  seal  executed  by  agent  unless  author - 
seal ;  Nunnely  v.  Doherty ,  1  Yerg.  26,  holding  that  one  partner  cannot 
rship  by  sealed  instrument  even  for  firm  debt;  Singer  Mfg.  Co.  t.  Cole, 
Ct.  214,  1  Pa.  Dist.  R.  361,  holding  judgment  by  confession  of  married 
lote  for  purchase  price  of  sewing  machine,  void. 

note  in  8  £.  R.  G.  630,  on  necessity  that  authority  to  execute  a  deed 
al. 

shed  in  Despatch  Line  of  Packets  v.  Bellamy  Mfg.  Co.  12  N.  H.  205, 
)3,  holding  sealed  instrument  executed  by  agent  with  parol  authority 
unsealed  instrument  to  convey  personalty. 
I. 

Barper  v.  Little,  2  Me.  14,  11  A.  D.  25,  holding  that  deed  executed  by 
thout  authority  does  not  estop  him  as  heir  of  principal. 
laklng  new  contract  or  giving  sealed  Instmment  or  collateral. 
James  v.  Bixby,  11  Mass.  361,  holding  subsisting  contract  not  dis- 
acceptance  of  other  contract  on  same  consideration ;  Myers  v.  Oglesby, 
iss.)  40,  holding  simple  contract  debt  extinguished  by  giving  bond  for 
States  V.  Lyman,  1  Mason,  482,  Fed.  Cas.  No.  15,647,  holding  that  giv- 
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iag  bond  to  aeeure  euttoiii  dutiea  does  not  extinguish  debt;  Chambers  ▼.  McDowell, 
4  Ga.  186,  holding  that  taking  collateral  seeority  for  judgment  does  not  release  it 
nor  preclude  leyying  execution. 

Distinguished  in  Cumming  v.  Hacklej,  8  Johns.  202,  holding  giving  of  bond  not 
actual  payment  of  money. 
Aaaompalt  on  sealed  Inatnuneni. 

Cited  in  Porter  t.  Androscoggin  ft  K.  R.  Co.  87  Me.  849;  Boston  k  C.  Smelting 
Co.  T.  Smith,  18  R  I.  27,  43  A.  R.  3, — holding  that  assiunpsit  does  not  lie  on  eon- 
tract  under  seal;  Kimball  t.  Tucker,  10  Mass.  192,  holding  that  assumpsit  does 
not  lie  by  hirer  against  owner  on  charter  party  under  seal  for  necessary  repairs; 
Newman  ▼.  McGregor,  5  Ohio,  849,  24  A.  D.  298,  holding  that  assumpsit  lies  where 
a  special  contract  existed  but  has  been  waived;  Hanford  v.  McNair,  9  Wend.  64, 
on  whether  assumpsit  lies  on  sealed  ccmtraet  executed  by  agent  without  authority 
subsequently  acted  upon. 
PrlTlea  In  estate. 

Cited  in  Greely  ▼.  Smith,  1  Woodb.  k  M.  181»  Fed.  Cas.  No.  6J49,  holding  plea 
of  former  judgment  unavailable  unless  parties  same  or  privies. 
What  oonstltates  an  acceptance. 

Cited  in  note  in  7  L.RJL  209,  on  aeceptanee  of  bill  of  exchange  or  draft 

4  AM.  DEO.  SS,  BORDBN  t.  BORDBN,  6  MASS.  67. 
Tender;  vralTer. 

Cited  in  Thayer  v.  Turner,  8  Met  660,  holding  necessity  of  tendering  ehattd 
waived  by  express  refusal  to  accept  it;  Slingerland  v.  Morse»  8  Johns.  474,  holding 
actual  offer  excused  by  refusal  of  creditor  to  receive  or  equivalent  act;  Tasker  v. 
Bartlett,  6  Cush.  869,  holding  that  readiness  to  deliver  deed  as  bond  requires 
equivalent  to  tender  in  absence  of  obligee  from  state;  Southworth  v.  Smith,  7 
Cush.  891,  holding  designedly  absenting  one's  self  to  prevent  tender  waiver  of 
tender;  Schayer  v.  Com.  Loan  Co.  168  Mass.  822,  89  N.  E.  1110,  holding  that  re- 
fusal to  accept  money  due  on  chattel  mortgage,  claiming  larger  sum,  excuses  mak- 
ing formal  tender;  Isham  v.  Qreenham,  1  Handy  (Ohio)  867,  holding  refusal  by 
carrier  to  receive  stipulated  sum  for  carrying  freight  demanding  more,  renders 
tender  unnecessary;  Baxter  v.  Spencer,  88  Mich.  826,  <m  effect  of  conduct  and  dec- 
larations on  necessity  of  tender;  Schwarsbach  v.  Ohio  Valley  Protective  Union,  26 
W.  Va.  622,  62  A.  R.  227,  holding  surrender  of  insurance  policy  unnecessary  where 
company  refuses  to  pay  denjring  liability;  Mussey  v.  White,  8  Me.  290,  holding  tax 
payer  absenting  himself  to  evade  notice  cannot  object  to  legality  of  tax  because 
not  served;  Taylor  v.  Risley,  28  Him,  141,  holding  that  one  who  prevents  perform- 
ance of  a  contract  cannot  sue  for  breach  caused  by  his  own  act;  Kern  v.  Zeigler, 
18  W.  Va.  707,  holding  that  allegation  of  readiness  to  perform  oontraet  at  time 
and  place  required,  and  absence  of  defendant  good. 

Cited  in  reference  notes  in  26  A.  D.  266,  on  sufficiency  and  necessity  of  tender; 
16  A.  D.  428,  on  what  constitutes  satisfaction  of  contract  to  convey  in  fee. 

Cited  in  notes  in  12  A.  D.  671,  on  what  is  valid  tender  of  money;  77  A.  D. 
486,  on  effect  of  refusal,  waiver,  and  objections  to  tender. 
Effect  of  levy. 

Cited  in  note  in  66  LJLA.  280,  on  effect  of  levy  under  void  or  voidable  judg- 
ment. 
Foreign  executors  and  administrators;  powers  and  liability. 

Cited  in  Stacy  v.  Thrasher,  6  How.  44,  12  L.  ed.  387;  Brodie  v.  Bidclcy,  2  Rawle, 
431 ;  Dent  v.  Ashley,  Hempst  64,  Fed.  Gas.  Nd.  3,809a, — ^holding  judgment  against 
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'  in  one  state  not  basis  of  action  against  administrator  in  another; 
ms,  3  La.  Ann.  353,  holding  judgment  against  administrator  in  an- 
>t  evidmos  authorizing  judgment  against  suceession;  Low  v.  Bartlett, 

holding  that  foreign  judgment  against  ancillary  administrator  not 
ipbell  T.  Sheldon,  13  Pick.  8,  holding  personal  estate  not  liable  on 
led  on  judgment  recovered  against  foreign  executor;  Pugh  v.  Jones, 
on  whether  a  foreign  executor  can  be  sued  if  found  in  state ;  Melius  v. 
Cliff.  125,  Fed.  Gas.  No.  9,405,  holding  that  administrator  from  one 
^  sued  in  another  state  for  assets  received  in  former  state;  Vaughn 
Vt.  333,  26  A.  D.  306,  holding  that  discharge  by  foreign  administra- 
gainst  citizen  not  a  bar  to  action;  Taylor  ▼.  Barron,  35  N.  H.  484, 
;ion  in  Vermont  of  claim  against  resident  of  New  Hampshire  no  bar 
few  Hampshire;  Cutter  ▼.  Davenport,  1  Pick.  81,  11  A.  D.  140,  hold- 
eign  administrator  cannot  assign  a  mortgage  on  land;  Pedan  v.  Robb, 
ustaining  bill  for  accounting  by  ward  against  personal  representative 
srdian  dying  in  state. 

»te  in  27  L.R.A.  102,  107,  on  judgments  of  another  state  or  country 
nst  executor  or  administrator, 
r  Juror;  How  tried;  ConclnslTeneM. 

vm.  ▼.  Walsh,  124  Mass.  32,  holding  challenge  to  the  array  properly 
court;  State  v.  Knight,  43  Me.  11,  holding  challenge  to  Hror  prop- 
y  the  court;  State  ▼.  Howard,  17  N.  H.  171;  Kinnicutt  v.  Stockwell, 
holding  decision  of  trial  court  conclusive  on  alleged  incompetency  of 
irest. 

signature  and  seal  to  deed. 
anley  v.  Stanley,  2  N.  H.  364,  on  necessity  of  signature  and  sealing  o! 

to  fulfill  obligation  to  procure  deed. 

.  S9,  WOROBSTEat  TVRNP.  CORP.  t.  WTLUkRD,  5  BIA88. 

stock  snbecrlptloB. 

artford  ft  N.  H.  R.  Co.  ▼.  Boorman,  12  Conn.  499;  Sagory  v.  Dubois, 
166, — ^holding  that  action  maintainable  though  charter  authorizes  for- 
ck;  Qrats  v.  Redd,  4  B.  Mon.  178,  upholding  action  by  creditor  to  re- 
ler  dividends  credited  on  unpaid  sulMcription  though  forfeiture  au- 
rbee  v.  Jacksonville  k  A.  Plank  Road  Co.  6  Fla.  262;  Goshen  k  M. 
V.  Hurtin,  0  Johns.  217;  Beene  v.  Cahawba  &  M.  R.  Co.  3  Ala.  660; 
Co.  v.  Miller,  10  Barb.  260;  Selma  k  T.  R.  Co.  v.  Tipton,  5  Ala.  787, 39 
>]ding  action  maintainable  though  sale  of  stock  authorized ;  Kennebec 
'.  Kendall,  31  Me.  470,  holding  action  not  maintainable  in  absence  of 
ment  or  charter  obligation ;  Small  v.  Herkimer  Mfg.  ft  Hydraulic  Co. 
[dissenting  opinion),  on  right  of  action  for  assessment  where  charter 
forfeiture;  Cross  v.  Pinckneyville  Mill  Co.  17  111.  54,  holding  that 

subscription  made  before  organization  if  it  is  afterwards  completed ; 
ire  C.  R.  Co.  v.  Johnson,  30  N.  H.  390,  64  A.  D.  300,  on  right  to  main- 
fhere  no  express  promise  made;  Ministerial  ft  School  Fund  Trustees 

Me.  441,  on  corporation's  right  to  maintain  action  in  own  name; 
^.  Co.  V.  Parker,  14  N.  H.  543,  holding  that  no  action  lies  on  express 
ay  subscription  where  stock  not  all  subscribed;  Franklin  Glass  Co. 

2  N.  H.  380,  9  A.  D.  92,  holding  that  action  not  maintainable  where 
lis  shares  before  assessment  and  afterwards  repurchases;  Seymour  v. 
N.  Y.  134,  denying  personal  liability  by  implication  from  mere  suh- 
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•criptioii;  Hastings  Lumber  Co.  v.  Edwards,  188  Mass.  687,  75  N.  E.  57,  dcByiiig 
directors'  authority  to  release  subscriber  from  payment. 

Cited  in  reference  notes  in  6  A.  D.  642;  40  A.  D.  368,— on  liability  of  stodc- 
liolder  on  subscription  lor  stock;  81  A.  D.  394,  on  corporation's  right  of  action 
against  delinquent  subscriber ;  39  A.  D.  358,  on  statutory  remedy  of  corporation  to 
sell  shares  of  delinquent  stockholder. 

Cited  in  notes  in  9  A.  D.  97,  on  nature  of  liability  of  subscriber  to  corporation; 
47  L.RJk.  251,  on  effect  of  provision  for  forfeiture  on  enforcement  of  subscription 
contract;  93  A.  S.  R.  354,  on  action  to  enforce  personal  liability  of  subscribers  to 
corporate  stock  where  there  is  an  express  promise  to  pay. 
Validity  of  subscription  to  stock. 

Cited  in  Hayne  v.  Beauchamp,  5  Smedes  k  M.  515,  holding  subscription  without 
payment  to  bank  stock  void  where  statute  requires  payment  to  accompany  sub- 
scription. 

Consideration  for  sabflcrlpUon  to  stoc^. 

Cited  in  Vermont  C.  R.  Co.  v.  Clayes,  21  Vt.  30,  holding  note  accepted  for  sub- 
scription founded  upon  sufficient  consideration;  Somers  v.  Miner,  9  Conn.  458; 
Middlebury  College  v.  Williamson,  1  Vt.  212,— on  sufficiency  of  consideration  for 
subscription. 
Power  of  corporation  to  contract. 

Cited  in  Bank  of  Columbia  v.  Patterson,  7  Cranch,  299,  8  L.  ed.  351,  on  rig^t  of 
corporations  to  make  contracts  not  under  seal. 

4  AM.  DBC.  41,  WIDGBRY  v.  HASKEIilj,  6  MASS.  144. 
Validity  of  aasl^nment  for  creditors. 

Cited  in  Edrington  v.  Rogers,  15  Tex.  188,  holding  conveyance  creating  prefer- 
ence made  with  intent  to  defraud  void  though  consideration  adequate;  ELimball  ▼. 
Thompson,  4  Cush.  441,  60  A.  D.  799,  holding  assignment  of  property  for  purpose 
of  securing  same  from  attachment  void,  vendee  having  knowledge;  Halsey  ▼. 
Fairbanks,  4  Mason,  206,  Fed.  Cas.  No.  5,964 ;  Adams  v.  Blodgett,  2  Woodb.  A  M. 
233,  Fed.  Cas.  No.  46, — holding  assignment  for  creditors  valid  where  claims  of 
as^nting  creditors  exceed  in  value  property  assigned;  Wiley  v.  Collins,  11  Me.  193, 
holding  assignment  valid  against  attachment  where  signed  by  trustee  and  prop- 
erty delivered,  the  preferred  creditors  assenting  verbally;  Cowles  v.  Rickette,  1 
Iowa,  582,  holding  transfer  by  insolvent  of  all  his  proper^,  to  creditor  in  discharge 
of  debt  valid;  Caldwell  v.  Rose,  Smith  (Ind.)  190,  holding  that  conveyance  to  trus- 
tee for  creditors  preferred  without  their  knowledge  or  consent  vests  nothing  in 
trustee;  Kimball  v.  Fenner,  12  N.  H.  248,  holding  deed  reciting  consideration 
not  evidence  against  existing  creditors  that  consideration  was  in  fact  paid; 
Meeker  v.  Wilson,  1  Gall.  419,  Fed.  Cas.  No.  9,392,  on  effect  of  assignment  made 
outside  state  to  convey  property  of  debtor  lying  in  state;  Robinson  v.  Rapelye,  2 
Stew.  (Ala.)  86,  upholding  insolvent's  right  in  absence  of  bankruptcy  law  to 
prefer  one  creditor;  Bradford  v.  Tappan,  11  Pick.  76;  Copeland  v.  Weld,  8  Ms. 
411;  Jewett  V.  Barnard,  6  Me.  381, — holding  that  attachment  has  preference  as 
against  creditors  assenting  to  conditions  of  assignment  after  attachment  levied. 

Cited  in  reference  note  in  4  A.  D.  366,  on  invalidity  of  assignment. 

Cited  in  note  in  36  L.R.A.  338,  on  right  of  creditor  to  buy  property  from  debtor 
in  satisfaction  of  debt. 
—  Necessity  of  creditors*  assent. 

Cited  in  Smith  v.  Millett,  11  R.  I.  528;  Cunningham  v.  Freeborn,  11  Wend.  240, 
— ^holding  assent  of  creditors  not  necessary  to  an  assignment  to  trustee  for  credit- 


Digitized  by 


Google 


401  NOTES  ON  AMERICAN  DECISIONS.  [89-41 

ors;  Leeds  ▼.  Sayward,  6  N.  H.  83;  Spinney  t.  Portsmouth*  Hosiery  Co.  25  N.  H.  9, 
—holding  that  aaeent  of  creditors  to  assignment  to  trustee  not  presumed  as  against 
attaching  creditor;  Wyles  v.  Seals,  1  Gray,  233,  holding  assignment  by  partners 
providing  for  discharge  of  debts  and  payment  of  liens  void  as  to  nonassenting 
creditors;  Fall  River  Iron  Works  Co.  v.  Croade,  16  Pick.  11,  holding  property 
assigned  to  trustee  attachable  where  no  creditor  has  assented;  Lane  v.  Jackson, 
5  Mass.  157;  Quincy  v.  Hall,  1  Pick.  357,  11  A.  D.  198;  Hooper  v.  Hills,  9  Pick. 
435, — ^holdix^  assignment  to  trustee  for  creditors  void  against  creditors  where  none 
are  parties  to  assignment. 

Cited  in  reference  note  in  44  A.  D.  228,  on  validity  of  assignment  for  benefit 
of  certaiB  creditors  and  the  necessity  of  assent  thereto. 

Cited  in  notes  in  24  L.RJ^.  382,  on  necessity  of  acceptance  of  assignment  or 
deed  of  trust  for  creditors;  4  A.  D.  203,  on  presumption  of  creditors'  assent  to  as- 
signment which  is  for  their  benefit. 

—  KtaervaUan  In  debtor's  f ayor. 

Cited  in  Harris  v.  Sumner,  2  Pick.  129,  holding  assignment  in  trust  for  creditor 
void  where  reservation  made  in  favor  of  debtor;  Pettibone  v.  Stevens,  15  Conn.  19, 
38  A.  D.  57,  holding  note  given  to  trustee  secured  on  insolvent's  property  invalid 
where  money  advanced  was  used  to  support  family. 

—  Provision  for  release  of  debtor. 

Cited  in  Tennant  v.  Stoney,  I  Rich.  Eq.  222,  44  A.  D.  213,  holding  mortgage  to 
trustee  valid  where  creditors  bound  to  release  demands  only  f^ro  tanto  on  assent- 
ing; Owen  V.  Arvis,  26  N.  J.  L.  22,  denying  debtor's  right  to  stipulate  for  ex- 
tinguishment of  claims  against  him  as  consideration  for  assignment;  Grover  v. 
Wakeman,  11  Wend.  187,  25  A.  D.  624;  Howell  v.  Edgar,  4  111.  417;  Atkinson  v. 
Jordan,  5  Ohio,  293,  24  A.  D.  281, — holding  assignment  with  preferences  and 
eonditions  for  release  by  assenting  creditors  void  as  to  nonconsenting  creditors; 
Fknlkner  v.  Hyman,  142  Mass.  53,  6  N.  K  846;  Edwards  v.  Mitchell,  1  Gray,  239; 
Borden  v.  Sumner,  4  Pidc.  265,  16  A.  D.  338, — holding  assignment  conditioned 
on  release  of  claims  invalid  against  nonassenting  creditor  as  to  surplus  after  pay- 
ing assenting  creditors. 

—  Revocation. 

Cited  in  note  in  90  A.  D.  508,  on  revocation  of  assignment  for  benefit  of  credit- 
ors. 
Conflict  of  laws  as  Co  assignments  for  creditors. 

Cited  in  notes  in  17  L.R.A.  85,  on  control  of  law  of  domicil  over  assignments; 
2  L.ILA.  356,  on  conflict  of  laws  regarding  assignments  for  benefit  of  creditors. 
Validity  of  levy;  Breaking  door. 

Cited  in  Ilsley  v.  Nichols,  12  Pick.  270,  22  A.  D.  425,  holding  attachment  invalid 
where  sheriff'  breaks  into  house  and  levies  on  owner's  goods. 

Cited  in  notes  in  11  E.  R.  C.  643,  on  right  of  ofiicer  to  break  into  house;  25  A.  D. 
172,  on  right  of  ofiicer  to  enter  man's  house  to  serve  civil  process. 

Denied  in  People  v.  Hubbard,  24  Wend.  369,  35  A.  D.  628,  holding  that  sherifi 
not  justified  in  opening  house  for  purpose  of  levying  on  property  of  owner. 
Proof  of  debt  in  replevin. 

ated  in  Sanford  M^;.  Co.  ▼.  Wiggin,  14  N.  H.  441,  40  A.  D.  108,  holding  proof 
of  debt  on  which  vrrit  of  replevin  was  sued  out  necessary. 
Amendment  of  cxinrt  record. 

Cited  in  Stewart  v.  Hall,  106  Ga.  172,  32  S.  E.  14,  recognizing  right  to  amenU 
court  record  summarily  where  records  show  on  faiee  right  to  relief  sought. 
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4  AM.  DEO.  47,  BOND  ▼.  FARNHAM,  5  MASS.   170. 
Demand  of  payment  and  notice  of  dUhonor  —  Necessity. 

Cited  in  Dwight  v.  Emenon,  2  N.  H.  109,  holding  demand  and  notice  necessary; 
Franklin  t.  Vanderpool,  1  Hall,  78,  holding  presentment  of  check  not  prerequisite 
to  suit  when  no  funds  are  in  bank;  Commercial  Bank  v.  Hughes,  17  Wend.  94, 
holding  indoriee  not  relieved  of  liability  by  failure  to  demand  payment  where 
no  loss  results;  Groton  v.  Dallheim,  6  Me.  476,  holding  insolvency  of  maker  no 
excuss  for  failure  to  give  notice. 

Cited  in  referttice  notes  in  4  A.  D.  92;  28  A.  D.  299, — on  waiver  ci  demand  and 
notice  by  indorser;  6  A.  D.  56;  6  A.  D.  672,— on  necessity  for  demand  and  notice 
though  maker  of  instrument  is  insolvent;  7  A.  D.  623,  on  necessity  of  giving  notice 
of  nonpayment  of  note  when  maker  is  known  by  indorser  to  be  insolvent;  18  A.  D. 
662,  on  effect  of  insolvency  of  maker  to  dispense  with  necessity  of  notios  to  charge 
indorser. 

Cited  in  notes  in  4  A.  D.  49;  23  A.  D.  604,— on  waiver  of  denumd  and  notice  by 
indorser;  14  A.  D.  190,  on  what  will  excuse  notice  to  indorser;  12  A.  D.  392,  on 
maker's  insolvency  as  excuse  for  lack  of  demand  and  notice. 

Distinguished  in  Moore  v.  Alexander,  63  App.  Div.  100,  71  N.  T.  Snpp.  420, 
holding  insolvency  of  maker  no  excuse  for  failure  of  demand  and  notice. 
—  Taking  security  as  waiver. 

Cited  in  Prentiss  v.  Danielson,  5  Conn.  176,  13  A.  D.  62,  on  waiver  by  indorser 
of  suit  on  non-negotiable  note;  Lowry  v.  Western  Bank,  7  Ala.  120;  Bruce  v. 
Lytic,  13  Barb.  163;  Otsego  County  Bank  v.  Warren,  18  Barb.  290;  Gawtry  v. 
Doane,  48  Barb.  148, — holding  indorser's  taking  security  after  maturity,  not 
waiver;  Bninson  v.  Napier,  1  Yerg.  199,  holding  partial  indemnity  given  to  in- 
dorser no  waiver;  Burrows  v.  Hannegan,  1  McLean,  309,  Fed.  Cas.  No.  2,206,  hold- 
ing indorser's  taking  partial  indemnity  after  maturity  of  note,  not  waiver; 
Holland  v.  Turner,  10  Conn.  308,  holding  indorser's  retention  of  goods  as  security 
for  which  note  given  no  waiver;  Denny  v.  Palmer,  27  N.  C.  (6  Ired.  L.)  610, 
holding  notice  dispensed  witii  by  maker's  giving  indorser  sufficient  property  to 
pay  note;  Bank  of  State  v.  Myers,  1  Bail.  L.  412,  holding  notice  waived  by  confes- 
sion of  judgment  given  indorsee  of  all  of  maker's  property  as  security;  Barrett 
V.  Charleston  Bank,  2  McMull.  L.  191;  Wilson  v.  Senier,  14  Wis.  380;  M'Coy  v. 
Bank  of  United  States,  6  Ohio,  648;  Develing  v.  Ferris,  18  Ohio,  170;  Brandt  v. 
Mickle,  28  Md.  436;  Perry  v.  Green,  19  N.  J.  L.  61,  38  A.  D.  636;  Barton  v.  Baker, 
1  Serg.  ft  R.  334,  7  A.  D.  620;  Duvall  v.  Farmers'  Bank,  9  Gill  ft  J.  31 ;  M(H;hanic8' 
Bank  v.  Griswold,  7  Wend.  166, — holding  indorser's  taking  assignment  of  all  of 
maker's  estate  waiver;  Walters  v.  Mimroe,  17  Md.  164,  77  A.  D.  328,  holdiqg  no- 
tice of  protest  unnecessary  where  indorser  takes  deed  of  indemnity  of  all  maker's 
property  before  note  falls  due;  Coddington  v.  Davis,  3  Denio,  16,  holding  holder's 
taking  transfer  of  interest  from  maker's  assignee  for  creditors,  waiver;  Walker  v. 
Brungard,  13  Smedes  ft  M.  723,  holding  indorser's  taking  assignment  as  security 
of  maker's  property  less  than  indorsements,  waiver ;  Walker  v.  Walker,  7  Ark.  642, 
holding  receipt  by  second  indorser  from  first  of  indemnity  sufficient  at  time  to 
cover  liability,  waiver;  Re  Grant,  Fed.  Cas.  No.  5,691;  Stephenson  v.  Primrose,  8 
Port.  (Ala.)  166,  33  A.  D.  281, — holding  conveyance  of  property  as  security  for 
which  note  given,  waiver;  Watkins  v.  Crouch,  5  Leigh,  522  (dissenting  opinion), 
on  indorser's  taking  assignment  of  maker's  property  as  security  as  waiver. 

Cited  in  notes  in  11  A.  D.  67;  39  A.  D.  95,  96,  98,  on  waiver  of  demand  and 
notice  by  taking  security;   13  A.  D.  57,  on  indorser's  acceptance  of  security  as 
waiver  of  laches  of  holder  in  pursuing  maker. 
Distinguished  in  Whittier  v.  Collins,  15  R.  I.  44,  23  Atl.  39,  holding  demand  and 
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notice  not  waived  by  holder's  taking  bill  of  tale  at  time  note  is  delivered ;  Janiata 
Bank  y.  Hale,  16  Serg.  k  R.  167,  holding  indorsers'  taking  out  letters  of  adminis- 
tration  on  maker's  esUte  not  waiver;  Moees  v.  Ela,  43  N.  H.  557,  82  A.  D.  175; 
Woodman  v.  Eastman,  10  N.  H.  359, — holding  that  indorser's  receiving  mortgage 
from  maker  as  security  not  waiver;  Kramer  v.  Sandford,  4  Watts  k  S.  328,  39  A. 
D.  92,  holding  that  indorser's  taking  judgment  bond  as  security  not  waiver. 
—  Payment  as  waiver. 

Cited  in  Higgina  v.  Morrison,  4  Dana,  100,  holding  that  indorser's  payment  of 
dishonored  bill,  waiver. 

4  AM.  DEC.  50,  OOM.  v.  UNION  INS.  OO.  5  BIA8S.  SSO. 
Right  to  quo  warranto  or  scire  facias. 

Cited  in  Clark  v.  Com.  29  Pa.  129;  Keith  v.  State,  49  Ark.  439,  5  S.  W.  880,— 
doiying  right  of  private  relator  to  question  power  of  circuit  judge  to  hold  office. 

Cited  in  reference  notes  in  94  A.  D.  83;  96  A.  D.  269, — as  to  who  may  start 
proceedings  in  quo  warranto,  61  A.  S.  R.  305,  on  quo  warranto  at  instance  of  at- 
torney general. 

Cited  in  note  in  125  A.  S.  R.  646,  as  to  right  of  private  individual  to  maintain 
quo  warranto  to  oust  usurper  of  office  in  private  corporation. 
Collateral  attadt  upon  franchise. 

Cited  in  Re  Long  Acre  Electric  Light  k  P.  Co.  188  N.  Y.  361,  80  N.  E.  1101, 
doiying  right  to  question  power  of  electrical  company  to  assign  franchise  upon 
application  of  holder  for  space  in  subway;  Ulmer  v.  Lime  Rock  R.  Co.  98  Me.  579, 
66  L.R.A.  387,  57  Atl.  1001,  holding  that  refusal  of  railroad  company  to  serve  pub- 
lie  is  no  ground  for  denying  right  of  eminent  domain;  Dewey  v.  Williams,  40  N. 
H.  222,  77  A.  D.  708,  holding  that  forfeiture  of  grant  of  sawmill  will  not  be  con- 
sidered an  apportionment  of  water  privileges;  Com.  ex  rel.  Banning  v.  Morris,  1 
Phila.  411,  9  Phila.  Leg.  Int.  176,  holding  that  right  of  railroad  company  to 
exercise  franchise  cannot  be  questioned  on  quo  warranto  against  managers ;  Bran- 
don Iron  Co.  V.  Gleason,  24  Vt.  228,  denying  right  to  attack  charter  in  action  of 
trespass  on  case  against  corporation;  Haight  v.  New  York  Elev.  R.  Co.  49  How. 
Pr.  20,  denying  right  to  enforce  forfeiture  of  railroad  company's  franchise  in  pro- 
ceedings to  restrain  construction  of  tracks. 
Ads  forfeiting  franchliie. 

Cited  in  Atty.  Gen.  v.  Oakland  County  Bank,  Walk.  Ch.  (Mich.)  90,  holding 
that  establishment  of  agency  at  place  not  authorized  by  charter  is  ground  for  for- 
feiture; State  ex  rel.  At^.  Gen.  v.  Milwaukee,  L.  S.  ft  W.  R.  Co.  45  Wis.  579, 
holding  that  corporation  may  forfeit  franchise  for  violation  of  common-law  obliga- 
tion to  keep  records  accessible;  Swan  v.  Williams,  2  Mich.  427,  holding  that  court 
will  punish  carrier  for  fixing  rates  so  high  as  to  be  prohibitive;  Strong  v.  Mc- 
Cagg,  55  Wis.  624,  18  N.  W.  895,  denying  power  of  oourt  of  equity  to  determine 
forfeiture  of  charter. 

Cited  in  reference  note  in  53  A.  D.  110,  on  effect  of  nonuser  as  dissolving  cor- 
poration. 

▼alldlty  of  alatnte  agslnst  eztlngnlalunent  of  debts  upon  dissolution  of 
corporation. 

Cited  in  Robinson  v.  Lane,  19  Ga.  337,  sustaining  statute  against  extinguish- 
ment of  debts  upon  dissolution  of  corporation. 
Injunction  against  usurpation  of  ofBoe. 

Cited  in  Seneca  Nation  of  Indians  v.  John,  27  Abb.  N.  C.  263,  16  N.  Y.  Supp.  40, 
Am.  Dec.  Vol.  I.— 80. 
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sustainiof  right  of  Seneca  Nation  as  oorporatkA  to  cnjoiB  osurpation  of  office 

of  president. 

Wbere  nunidamaa  returnable. 

Cited  in  Taylor  ▼.  Henry,  2  Pick.  397,  <m  mandamus  to  town  clerk  returnable 
in  county  where  issued. 
—  To  forfeit  corporate  franchise. 

Cited  in  Sewall's  Falls  Bridge  y.  Fisk,  23  N.  H.  171 ;  Elittbethtown  Gaslight  Ga 
V.  Green,  46  N.  J.  Eq.  118,  18  AtL  844,— holding  that  only  state  may  take  advan- 
tage of  breach  of  condition  on  which  corporation  created;  State  ex  reL  Linley  ▼. 
Bryce,  7  Ohio,  pt.  2,  p.  82,  holding  that  corporation  subsists  imtil  forfeiture  de- 
clared by  competent  authority;  Jersey  City  Gaslight  Co.  t.  Consumers'  Gas  Co.  40 
N.  J.  Eq.  427,  2  Atl.  922,  holding  that  state  only  may  exact  forfeiture  of  gas  fran- 
chise for  failure  to  supply  good  gas ;  Centre  k  K.  Tump.  Road  Co.  v.  M'Conaby,  16 
i^'erg.  k  R.  140,  holding  that  corporate  charter  fraudulently  obtained  can  be  va- 
cated only  by  state;  Rice  v.  National  Bank,  126  Mass.  300,  holding  that  attorney 
general  only  may  file  information  against  banking  corporation  for  fraud  in 
procuring  certificate;  State  v.  Fourth  N.  H.  Tump.  Road,  16  N.  H.  162,  41  A.  R. 
690,  holding  that  state  only  may  declare  forfeiture  of  charter  of  turnpike  corpora- 
tion for  failure  to  file  account;  Kellogg  v.  Union  Co.  12  Conn.  7,  holding  that  state 
only  has  power  to  take  advantage  of  corporation's  failure  to  file  account  of  ex- 
penses; Peirce  v.  Somersworth,  10  N.  H.  369,  holding  that  state  only  may  declare 
forfeiture  of  franchise  of  tumpike  company  for  failure  to  account;  Enfield  Toll 
Bridge  Co.  v.  Connecticut  River  Co.  7  Conn.  28,  holding  that  forfeiture  of  fran- 
chise by  failure  to  file  bond  can  be  declared  by  state  only;  State  ex  rel.  Wetzel  v. 
Tracy,  48  Minn.  497,  61  N.  W.  613,  holding  that  right  to  file  information  to  de- 
termine validity  of  incorporation  of  village  belongs  to  attorney  general;  State  v. 
Vincennes  University,  5  Ind.  87,  holding  that  forfeiture  of  university  charter  is 
determinable  only  in  judicial  proceedings  by  government;  Chambers  v.  Baptist 
Educational  Soc.  1  B.  Mon.  215,  sustaining  power  of  attorney  general  to  institute 
quo  warranto  against  eleemosynary  corporations  to  forfeit  franchises:  Biiggs  v. 
Cape  Cod  Ship  Canal  Co.  137  Mass.  71,  holding  that  failure  of  canal  corporation 
to  deposit  security  may  be  waived  by  state;  La  Grange  k  M.  R.  Co.  v.  Rainey,  7 
Coldw.  420,  holding  that  forfeiture  of  railroad  franchise  by  expiration  of  time  can 
be  declared  only  by  state;  Slee  v.  Bloom,  5  Johns.  Ch.  366,  holding  that  scire 
facias  in  name  of  government  is  proper  remedy  to  forfeit  franchise  for  non- 
user;  Reed  v.  Cumberland  ft  O.  Canal  Corp.  65  Me.  132,  holding  that  quo 
warranto  by  attorney  general  is  proper  remedy  for  misuse  of  corporate  power; 
Thompson  v.  People,  23  Wend.  537,  sustaining  right  of  state  to  quo  warranto 
against  company  maintaining  bridge  across  navigable  stream  without  fran- 
chise; People  ex  rel.  M'Kinch  v.  Bristol  &  R.  Tump.  Road,  23  Wend.  222,  hold- 
ing that  quo  warranto  will  lie  against  tumpike  company  collecting  tolls  with- 
out franchise;  State  v.  Douglas  County  Road  Co.  10  Or.  198,  holding  that 
quo  warranto  to  annul  franchise  of  tumpike  company  must  be  brought  in  name 
of  state;  People  ex  rel.  Bishop  v.  Kingston  k  M.  Tump.  Road  Co.  23  Wend.  193, 
35  A.  D.  551  (dissenting  opinion),  as  right  to  file  information  against  tumpike 
company  usurping  right  to  maintain  road;  Erie  A  N.  E.  R.  Co.  v.  Casey,  1  Gr&nt, 
Cas.  274  (dissenting  opinion),  on  right  of  state  to  waive  forfeiture  of  railroad 
company's  franchise;  State  ex  rel.  Ives  v.  Choate,  11  Ohio,  511  (dissenting  opin- 
ion ) ,  on  right  of  corporation  after  act  of  forfeiture  to  enjoy  franchise ;  Re  Kuhn, 
2  Ashm.  (Pa.)  170,  denying  right  of  private  individual  to  demand  forfeiture  of 
hank  franchise  for  refusal  to  pay  in  gold  or  silver;  State  v.  Carr,  5  N.  H.  367, 
holding  that  individual  cannot  question  right  of  corporation  to  use  franchise; 
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State  ▼.  Patenon  A  H.  Turnp.  Co.  21  N.  J.  L.  9,  denying  right  of  private  persons 
to  quo  warranto  against  turnpike  corporation  for  failure  to  maintain  road ;  State 
?.  Moore,  19  Ala.  614,  denying  right  of  solicitor  of  circuit  to  sue  out  a  scire  facias 
to  declare  forfeiture  of  turnpike  company's*  charter ;  Goddard  v.  Smithett,  3  Gray, 
116,  denying  right  of  member  of  religious  corporation  to  maintain  quo  warranto 
for  illegal  sale  of  property;  Paulino  v.  Portuguese  Beneficial  Asso.  18  R.  I.  166,  20 
LJI.A.  272,  26  Atl.  36,  denying  power  of  members  of  voluntary  society  to  restrain 
corpora  tors  from  acting  imder  charter;  Kenny  v.  Consumers'  Gas  Co.  142  Mass. 
417,  8  N.  E.  138,  denying  right  of  private  individual  to  file  information  in  name  of 
attorney  general  to  restrain  gas  company  from  digging  up  street;  Haupt  v.  Rogers, 
170  Mass.  71,  48  N.  H.  1080;  Atty.  Gen.  ex  rel.  Petersham  v.  Adonai  Shomo,  167 
Mass.  424,  46  N.  B.  762, — denying  right  of  private  individual  to  file  information 
for  forfeiture  of  franchise  for  nonuser;  Gibson  v.  Thornton,  107  Ga.  646,  33  S.  £. 
896,  denying  petition  of  minority  stockholders  of  railroad  oorporation  for  dissolu- 
tion and  aeeounting. 

Cited  in  notes  in  9  L.R.A.  37,  as  to  how  forfeiture  of  corporation  franchise  is 
declared;  8  A.  8.  R.  199,  on  proceedings  to  declare  forfeiture  of  corporate  fran- 
chises. 

1 
—  Against  mvmiclpal  corporation. 

Cited  in  State  v.  Charleston,  1  Mill,  Const.  36,  holding  that  information  in 
nature  of  quo  warranto  will  lie  against  municipal  corporation  by  attorney  general 
in  behalf  of  state;  Miller  v.  Palermo,  12  Kan.  14,  denying  right  of  taxpayer  to 
maintain  quo  warranto  against  town. 

4  AM.  DEC.  51,  PORTlSR  ▼.  PBRKINS,  6  MASS.  %%Z. 
Validity  off  parol  partition. 

Cited  in  Den  ex  dem.  Woodhull  t.  Longstreet,  18  N.  J.  L.  406,  denying  validity 
of  parol  partition  between  tenants  in  common  followed  by  possession  for  6  years; 
Shepard  v.  Rinks,  78  111.  188;  Wood  v.  Fleet,  36  N.  Y.  499,  93  A.  D.  528,— sustain- 
ing  parol  partition  followed  by  exclusive  possession;  Berry  v.  Seawall,  13  C.  C. 
A,  101,  31  U.  S.  App.  30,  66  Fed.  742,  sustaining  parol  partition  on  ground  of 
f«toppel;  Dow  v.  Jewell,  18  N.  H.  340,  45  A.  D.  371,  sustaining  parol  partition  of 
lands  held  by  trust  arising  by  implication-  of  law. 

Cited  in  reference  notes  in  37  A.  D.  245 ;  10  A.  S.  R.  749, — on  validity  of  parol 
partition;  92  A.  D.  121,  122,  on  parol  partiticms  invalidated  by  statute  of  frauds. 

Cited  in  notes  in  4  A.  D.  266,  on  validity  of  partition  by  parol  followed  by  pos- 
session ;  23  A.  D.  393,  on  jurisdiction  to  make  partition. 
Nature  and  validity  off  release  off  land. 

Cited  in  reference  notes  in  38  A.  D.  130,  on  deed  of  release  as  conveyance;  79 
A  p.  655,  on  validity  of  release  of  land. 
Title  by  adverse  possession. 

Cited  in  Runyon  v.  Smith,  18  Fed.  679,  holding  that  grantee  under  quit  claim 
deed  of  premises  held  adversely  is  not  entitled  to  protection  as  bona  fide  purchaficr : 
Vrooman  v.  Shepherd,  14  Barb.  441,  denying  right  of  tenant  by  curtesy  out  of 
possession  to  release  to  heir  out  of  possession  land  held  adversely  to  both ;  Mnson 
V.  Walker,  14  Me.  163,  sustaining  right  of  heir  to  maintain  writ  of  right  on 
seisin  of  aaeestor  who  had  been  disseised  less  than  30  years  at  decease. 
Right  off  mortgagee  to  virrit  off  entry. 

Cited  in  Gray  v.  Jenks,  3  Mason,  620,  Fed.  Cas.  No.  6,720,  denying  right  of 
Biortgagee  under  discharged  mortgage  to  writ  of  entry  against  mortgagor  or  his 
grantees. 
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4  AH.  DEO.  64,  COFFIN  t.  STORER,  5  MASS.  S59. 
Liability  for  freight  on  ship's  oargo  pro  rata  Itlnerls. 

Cited  in  M'Gaw  t.  Ocean  Ins.  Co.  23  Pick.  406,  denying  ship  owner's 
freight  pro  rata  itineri9  where  vessel  returned  to  port  and  rate  by  other  i 
lower;  The  Erie,  3  Ware,  202,  Fed.  Cas.  No.  4,612;  Donahoe  v.  Kettell 
136,  Fed.  Cas.  No.  3,980;  Cutts  t.  Frost,  Smith  (N.  H.)  309;  Towle  t.  1 
Cush.  18, — denying  liability  for  freight  where  yeesel  lost  before  reaching 
which  payable;  Hart  ▼.  Shaw,  1  Cliff.  368,  Fed.  Cas.  No.  6,166,  sustaining 
of  full  freight  although  portion  of  cargo  loaded  on  raft  with  shipper's  coe 
lost;  Brown  t.  Hunt,  11  Mass.  46,  holding  that  charterer  of  vessel  for  n 
is  liable  for  hire  to  last  port  before  capture;  Braithwaite  v.  Aikin,  1  N 
48  N.  W.  364,  holding  that  master  agreeing  to  transport  goods  for  specific 
is  entitled  to  full  amount  where  consignee  took  goods  before  end  of  voys 
rupted  by  close  of  navigation;  Smjrth  v.  Wright,  16  Barb.  61,  sustaining 
of  owner  for  freight  pro  rata  itinertM  on  caigo  injured  by  wrecking  of  vi 
abandoned  to  insurers. 

Cited  in  reference  note  in  8  A.  D.  241,  on  recovery  for  freight. 

Cited  in  note  in  12  E.  R.  C.  808,  on  right  of  shipowner  to  freight 
itineriB. 

Distinguished  in  McGilvery  v.  Capen,  7  Gray,  626,  sustaining  Hal: 
freight  till  time  of  vessel's  loss  under  diarter  party  for  monthly  payment 
carried;  Weston  v.  Minot,  3  Woodb.  k  M.  437,  Fed.  Cas.  No.  17,463,  dei 
portionment  of  freight  contracted  for  in  gross  for  voyage  out  and  bad 
ability  of  vessel  to  carry  certain  cargo. 
Right  of  seamen  to  wages  after  loss  of  Tessel. 

Cited  in  Blanchard  v.  Bucknam,  3  Me.  1,  sustaining  liability  for  seamei 
to  port  of  destination  although  charter  money  payable  only  on  safe  i 
original  port;  The  Saratoga,  2  Oall.  164,  Fed.  Cas.  No.  12,365,  sustaining 
wages  of  seamen  remaining  with  vessel  after  capture;  The  Two  Catb 
Mason,  319,  Fed.  Cas.  No.  14,288,  sustaining  allowance  to  seamen  of  salvi 
to  wages  for  return  voyage  where  vessel  wrecked  near  home  port;  The  li^ 
1  Sprague,  97,  Fed.  Cas.  No.  9,260,  sustaining  seamen's  right  to  wagei 
in  rem  where  vessel  wrecked  and  owner  refuses  their  services  when  o 
collect  wreckage  and  cargo. 
Waiver  of  objection  to  form  of  action. 

Cited  in  Selden  v.  Beale,  3  Me.  178,  sustaining  practice  of  filing  st 
waiving  objection  to  form  of  action,  if  recovery  may  be  had  in  any  foruL 

4  AM.  DEO.  57,  BAYUEY  v.  TABER,  5  MASS.  286. 
Estoppel  to  allege  Invalidity  of  contract  entered  into. 

Cited  in  Bank  of  Chattanooga  v.  Bank  of  Memphis,  9  Heisk.  408,  ho 
solvent  bank  not  estopped  to  set  up  illegality  or  want  of  power  to  make 
not  authorized  by  its  charter. 
Rights  of  bona  flde  holder  as  affected  by  Illegality  of  Instrument, 

Cited  in  Whetstone  v.  Bank  at  Montgomery,  9  Ala.  875,  an  staining  vi 
railroad  bonds  illegally  issued  in  hands  of  bona  fide  holder;  Youti^  v.  C 
Twp.  132  U.  S.  340,  33  L.  ed.  366,  10  Sup.  Ct.  Rep.  107,  denying  validity 
in  aid  of  railroad  not  endorsed  and  issued  as  required  by  statute ;  Mortoi 
lin,  61  Neb.  202,  70  N.  W.  966,  granting  injunction  at  instance  of  taxpayer 
levy  of  tax  to  pay  bonds  unlawfully  issued  in  hands  of  !>otia  fide  holdei 
V.  Cleburne,  131  U.  8.  162,  33  L.  ed.  146,  9  Sup.  Ct.  Rep.  720,  boldjtig  1 
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is  not  estopped  to  eontest  yalidity  of  waterworks  bonds  in  hands  of  bona  fide  holder 
on  ground  of  major's  failure  to  sign;  Day  y.  McAllister,  16  Gray,  433,  denying 
bona  fide  holder's  right  to  recovery  on  note  executed  on  Sunday  in  violation  of 
statute;  Scheible  v.  Bacho,  41  Ala.  423;  Anthony  v.  Jasper  County,  4  DilL  136, 
Fed.  Cas.  No.  488;  Flemming  v.  Mulligan,  2  M'Cord,  L.  173,  13  A.  D.  707,— deny- 
ing validity  of  note  discounted  at  usurious  interest  in  hands  of  bona  fide  holder; 
Irwin  ▼.  Marquett,  26  Ind.  App.  383,  84  A.  S.  R.  297,  59  N.  £.  38,  declaring  void 
in  hands  of  bona  fide  holder  check  for  money  w<«  at  cards;  Kendall  v.  Robertson, 
12  Cosh.  166,  holding  that  usury  between  maker  and  payee  of  note  is  defense  pro 
tmmio  in  action  by  bona  fide  holder;  Young  v.  Berkley,  2  N.  H.  410,  holding  that 
nsoiy  ia  no  defense  to  maker  in  action  on  note  by  bona  fide  holder;  Amd  v.  SJob- 
kxn,  131  Wis.  642,  10  L.RJL(N.S.)  842,  111  N.  W.  666,  sustaining  bona  fide 
holder's  ri^t  to  recover  on  note  given  for  lightning  rods  in  violation  of  statute; 
Wallis  ▼.  Nelson,  Harp.  L.  144  (diesenting  opinion),  on  indorser's  competency  to 
prove  «svry  under  statute  where  sued  on  note. 

Cited  In  note  in  16  L.ILA.  46,  on  rights  of  bona  fide  purchaser  of  note  declared 
void  by  statute. 

Distinguished  in  Wri^t  v.  East  Riverside  Irrig.  Diet  70  C.  C.  A.  603,  138  Fed. 
313,  holding  that  bona  fide  purchasers  of  corporate  bonds  which  are  required  by 
statute  to  be  signed  by  certain  officer,  take  with  notice  of  such  provisions;  Towne 
V.  Riee,  122  Mass.  67,  denying  right  of  maker  to  show  making  of  note  in  another 
state  to  escape  liability  for  invalidity  under  laws  of  that  state. 
Delivcnry  as  esaentlal  to  vsUdlty  of  note. 

Cited  in  Indiana  Trust  Co.  v.  Byram,  86  Ind.  App.  6,  72  N.  E.  670  (dissenting 
opinion),  on  necessity  of  delivery  of  note  to  give  validity. 

Cited  in  note  in  6  L.RJ1.  470,  on  necessity  for  delivery  to  validity  of  note. 
Parol  erltfenoe  mm  to  writing. 

Cited  In  Moore  v.  Smead,  89  Wis.  668,  62  N.  W.  426,  holding  parol  evidence  ad- 
missible to  show  tiiat  date  of  quit  claim  deed  conveying  interest  under  sheriff's 
deed  was  subsequent  to  latter. 

Cited  in  notes  in  11  E.  R.  C.  230,  on  parol  evidence  to  vary  negotiable  instru- 
ment; 14  S.  R.  C.  744,  on  parol  evidence  to  show  date  of  instrument. 
Rl^it  to  recorerj  by  one  violating  statute. 

Cited  in  Hill  v.  Spear,  60  N.  H.  263,  9  A.  R.  206,  denying  relief  to  one  selling 
liquor  with  knowledge  that  it  will  be  resold  without  license;  Hilton  v.  Burley,  2 
N.  H.  193,  denying  recovery  of  more  than  20  shillings  under  statute  in  assumpsit 
for  liquor  although  defendant  pleaded  general  issue. 
Sdieme  to  cheat  creditors  as  defense  to  action  for  goods. 

Cited  in  Smith  v.  Hubbs,  10  Me.  71,  holding  that  fraudulent  scheme  to  cheat 
creditors  is  admissible  in  action  for  price  of  goods  sold.  . 

Verdict  as  affected  by  erroneons  charge.  ' 

Cited  in  Blake  v.  Smith,  Fed.  Cas.  No.  1,502,  holding  that  verdict  will  be  set 
aside  when  noticeably  affected  by  erroneous  charge. 

4  AM.  DEC.  61,  THAOHSR  v.  DINSMORE,  6  MASS.  S99. 
Peraonnl  liability  of  persona  acting  In  representative  capacity. 

Cited  in  Stinchileld  v.  little,  1  Me.  231,  10  A.  D.  66,  holding  person  who  execut- 
ed deed  under  his  own  name  and  seal  personally  liable  on  covenants,  though  pur- 
porting, in  body  thereof,  to  be  acting  for  another ;  Allen  v.  Pegram,  16  Iowa,  163, 
holding  parUes  who  executed  deed  as  officers  and  agents  of  bank,  personally  liable 
on  covenants;  Newberry  v.  Slafter,  98  Mich.  468«  57  N.  W.  674,  holding  party  who 
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signed  contrmot  in  own  name  personally  liable,  where  authority  to  bind  another 
did  not  appear;  Meart  v.  Morrison,  Breeac  (III.)  172,  holding  one  personally  liable 
on  covenant  which  purported  to  be  his  individual  promise,  although  he  added 
^'agent"  to  signature;  Shiras  ▼.  Morris,  8  Cow.  60,  holding  one  borrowing  money 
as  assumed  agent  and  drawing  draft  on  pretended  principal  who  dishonored  it, 
not  competent  witness  in  assumpsit  against  principal  on  ground  that  he  would  be 
liable  if  action  failed  against  principal. 
— '  Of  agent  generally  on  bills  or  notea. 

Cited  in  Citizens*  Bank  v.  Millet,  103  Ky.  1,  82  A.  8.  R.  M6,  44  L.RJL  664,  44 
S.  W.  366,  holding  agent  personally  liable  on  draft  drawn  in  his  own  name  upon 
principal  for  tatter's  debt;  Fogg  t.  Virgin,  19  Me.  352,  36  A.  D.  757,  holding 
makers  personally  liable  when  signing  in  individual  names,  though  described  in 
body  as  trustees  of  specified  association ;  Slawson  v.  Loring,  5  Allen,  340,  81  A.  D. 
750,  holding  acceptor  of  draft  individually  liable  though  adding  word  "agent^ 
to  signature;  Dessau  v.  Hours,  1  McAll.  20,  Fed.  Cas.  No.  3,826,  holding  parol 
evidence  inadmissible  to  discharge  liability  of  party  who  signed  draft  as  agent, 
when  principal  not  diclosed  therein;  Kean  v.  Davis,  20  N.  J.  L.  425  (dissenting 
opinion),  on  liability  of  one  on  drafts  signed  by  him  in  his  own  name  to  which  he 
added  his  oflScial  designation  as  president  of  named  company;  Mott  t.  Hieks,  1 
Cow.  513,  13  A.  D.  550  (dissenting  opinion),  on  personal  liability  of  one  to  whom 
note  was  payable,  on  his  indorsement  thereof  as  agent  without  naming  anyone  as 
principal. 

Distinguished  in  Haskell  v.  Cornish,  13  Cat  45,  holding  parties  who  unre- 
stricUvely  signed  note  not  personally  liable,  where  prondse  made,  with  authority, 
in  behalf  of  specified  association. 

—  Public  oOlcera  or  agents. 

Cited  in  Underhlll  v.  Gibson,  2  N.  H.  352,  9  A.  D.  82;  Woodes  v.  Dennett,  9  N. 
H.  56, — ^holding  selectmen  individually  liable  on  unauthorised  contract  for  support 
of  indigent  persons;  Ives  v.  Hulet,  12  Vt.  314,  holding  overseer  of  poor  personally 
liable  for  support  of  indigent  person,  when  contracting  therefor,  in  behalf  of  town, 
in  unauthorised  manner;  Gillespie  v.  Wesson,  7  Port.  (Ala.)  454,  31  A.  D.  715, 
holding  militia  officers  personally  liable  on  unauthorized  contract  of  purchase  lor 
Federal  government,  though  adding  official  title  to  signatures;  Andrews  v.  Estes, 
11  Me.  267,  26  A.  D.  521,  holding  parties  who  promised  in  behalf  of  certain  school 
district,  signing  as  "committee"  not  personally  liable  when  contract  authorized. 

—  Gnardlans,  generally. 

Cited  in  Rollins  v.  Marsh,  128  Mass.  116,  holding  guardian  personally  liable  oa 
contract  for  ward's  support;  Sperry  v.  Fanning,  80  111.  371,  holding  guardian  per- 
sonally liable  on  contract  made  and  signed  as  such  for  building  materials 
furnished  ward;  Baker  v.  Groves,  1  Ind.  App.  522,  27  N.  E.  640,  sustaining  right 
to  personal  judgment  against  guardian  for  services  rendered  ward  at  former's  re- 
quest; Whiteside  v.  Jennings,  19  Ala.  784,  holding  commissioners  appointed  by 
Orplians'  Court  to  sell  decedent's  real  estate  personally  liable  on  unauthorized 
covenant  to  convey  fee  simple;  Brown  v.  Eggleston,  53  Conn.  110,  2  Atl.  321,  hold- 
ing conservator  personally  liable  for  charges  accruing  against  minor  while  she 
and  her  estate  subject  to  his  control;  Sellers  v.  Smith,  11  Ala.  264,  that  adminis- 
trator making  overpayment  to  guardian  of  distributee,  may  recover  back  excess 
from  guardian ;  Davis  v.  Drew,  6  N.  H.  399,  25  A.  D.  467,  holding  that  guardian 
cannot  be  adjudged  trustee  at  suit  of  ward's  creditors,  until  his  account  has  been 
adjusted;  Barnum  v.  Frost,  17  Gratt.  398,  holding  that  one  accepting  guardian's 
bonds  for  support  of  ward,  may  hold  guardian  and  sureties  liable  therefore  where 
former  has  wasted  ward's  profits;  Clark  v.  CSasler,  Smith  (Ind.)   150,  1  Ind.  243, 
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OB  ri^t  of  meiioii  against  gaardian  upon  ward's  undertaking;  Raymond  t.  Saw- 
yer, 37  Me.  406,  denying  right  of  action  against  guardian  for  support  of  insane 
ward,  which  diarge  accrued  before  his  appointment;  Davis  v.  Drew,  6  N.  H.  309, 
26  A.  D.  467,  holding  guardian  of  insane  person  not  liable  to  ward's  creditors 
until  aeooonts  adjusted;  Turner  t.  Flagg,  6  Ind.  App.  563,  33  N.  £.  1104,  denying 
right  ci  recovery  against  guardian  for  necessaries  furnished  infant  ward,  wher« 
former  did  not  have  notice  of  father's  failure  to  provide  them. 

C^ted  in  note  in  75  A.  D.  450,  on  personal  liability  of  guardians. 
—  On  bills  or  notes. 

Cited  in  Andrus  v.  Blazzard,  23  Utah,  233,  54  LJt.A.  354,  63  Pac.  888,  holding 
guardian  personally  liable  on  note  signed  by  him  as  such  in  ward's  name;  Coomba 
V.  Janvier,  31  N.  J.  L.  240,  denying  right  of  action  against  guardian  of  drunkard, 
on  note  msde  by  ward  before  former's  appointment. 
— BzecnCors  nnd  ndmlnlstrators,  generally. 

Cited  in  Aven  v.  Bechom,  11  Ga.  1,  holding  administrator  personally  liable  on 
warranty  of  loundneM  of  slave;  Mitchell  v.  Hazen,  4  Conn.  495,  10  A.  D.  169, 
holding  administrator  personally  liable  cm  unauthorized  covenant  of  seisin  and 
right  to  eonvey  in  deed  made  in  representative  capacity. 

Cited  in  note  in  17  A.  D.  224,  on  effect  of  executors'  covenants  in  their  convey* 


Distinguished  in  Sumner  t.  Williams,  8  Mass.  162,  5  A.  D.  83  ( dissenting  opin- 
ion ) ,  on  personal  liability  of  administrator  on  covenant  of  seisin  and  warranty  of 
title  in  deed  made  in  representative  capacity. 
—  On  bills  or  notes. 

Cited  in  Sieckman  v.  Allen,  3  £.  D.  Smith,  561,  holding  administrator  personally 
liable  on  note  which  he  indorsed  in  payment  for  necessaries  furnished  intestate's 
widow,  although  he  added  "administrator"  after  his  name;  Schmittler  v.  Simon, 
101  N.  Y.  554,  54  A.  R.  737,  5  N.  £.  452,  holding  administrator  personally  liable 
upon  draft  accepted  in  individual  name,  though  word  "executor"  added  to  signa- 
ture; Winter  v.  Hite,  3  Iowa,  142,  holding  maker  personally  liable  though  words 
"executrix  of  estate  of  person  named  added  to  signature. 

Distinguished  in  Germania  Bank  v.  Michaud,  62  Minn.  459,  54  A.  8.  R.  653, 
30  LJI.A.  286,  65  N.  W.  70,  holding  administrator  not  personally  liable  on  nego- 
tiable note,  signed  as  such,  given  for  testator's  debt  barred  by  limitations;  Bank 
•f  Troy  T.  Topping,  9  Wend.  273,  holding  administrator  not  liable  on  note  given 
for  intestate's  debt  in  absence  of  proof  that  administrator  held  assets  or  that  for- 
bearance was  considerati<m. 
— TmsCees,  generally. 

Cited  in  Taylor  v.  Davis  (Taylor  v.  Mayo),  110  U.  S.  330,  28  L.  ed.  163,  4  Sup. 
Gt.  Rep.  147,  holding  trustees  personally  liable  on  undertaking  to  pay,  when  in 
fmids,  balance  due  former  trustee  who  retired,  though  described  therein  as  trus- 
tees and  signed  as  such;  Klopp  v.  Moore,  6  Kan.  22,  holding  parties  who  unre- 
•trictively  signed  deed  personally  liable  on  covenants,  when  authority  not  ap- 
parent though  described  in  body  as  trustees  of  specified  corporation;  Noyes  v. 
Tumbull,  54  Hun,  26,  7  N.  Y.  Supp.  114,  on  personal  liability  of  trustees  for  in- 
debtedness contracted  in  name  of  testator's  firm,  when  authorized  by  will. 

Cited  in  reference  note  in  37  A.  D.  69,  on  personal  liability  of  corporate  trustees 
on  Bote. 

Distinguished  in  Shoe  ft  Leather  Nat.  Bank  v.  Dix,  123  Mass.  148,  25  A.  R.  49, 
holding  parties  who  promised  "as  trustees  but  not  individually"  for  known  princi- 
pal not  personally  liable  when  act  authorised. 
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—  On  bUlsor  notes. 

Cited  in  Fiake  t.  EkLridge,  12  Gray,  474,  holding  maker  personally  liable  on 
note  which  purports  to  be  his  indiTidual  promise,  though  adding  "as  trustee"  to 
signature  and  indorsement;  Roger  Willisms  Nat  Bank  v.  Groton  Mig.  Co.  16  R. 
1.  604,  17  AtL  170,  holding  indorsers  penonally  liable  when  signing  in  individual 
names,  adding  Trustees  Estate  of  iienon  named,  though  act  authorised. 

—  On  Judgments. 

Cited  in  Robinson  t.  Springfield  Co.  21  Fla.  202,  holding  decree  against  certain 
parties,  adding  word  '^Trustees,"  personal  decree  to  be  satisfied  out  of  individual 
estate. 

Powers  of  persons  acting  In  representative  capacity  and  extent  of  repre- 
sentation. 

Cited  in  Pents  v.  Stanton,  10  Wend.  271,  25  A.  D.  558,  holding  that  sgent  draw- 
ing draft  for  goods  purchased  for  principal  cannot  bind  latter  thereon  by  sign- 
ing his  own  nsme  and  adding  "agent"  without  naming  principal;  Minard  v. 
Mead,  7  Wend.  68,  holding  that  wife's  authority  to  give  note  for  husband  did  not 
operate  to  bind  him  on  note  given  in  her  own  name  and  not  purporting  on  its 
face  to  be  given  for  him. 

Distinguished  in  Barlow  v.  Congregational  Soe.,  8  Allen,  460,  holding  principal 
liable  upon  note  signed  by  one  as  treasurer  of  specified  church  society,  when  act 
authorized. 

—  Guardians. 

Cited  in  Hardy  v.  Citizens'  Nat.  Bank,  61  N.  H.  34,  denying  guardian's  right  to 
pledge  notes  payable  to  him  as  such  for  personal  debt;  Lothrop  v.  Duffield,  184 
Mich.  485,  06  N.  W.  577,  holding  that  guardian  cannot,  by  his  contract,  bind 
esUte  of  ward;  Denhohn  v.  McKsy,  148  Mass.  434,  12  A.  S.  R.  574,  19  N.  E.  551, 
holding  infant  legatees  not  afl^ected  by  guardian's  acquiescence  in  executor's  un- 
authorized sale  of  sssets;  Thompson  v.  Boardman,  1  Vt.  367,  18  A.  D.  684,  deny- 
ing spendthrift's  right,  after  release  from  guardianship,  to  discharge  note  taken 
by  guardian  payable  to  himself  for  sale  of  trees  on  ward's  land;  Hines  v.  Potts, 
50  Miss.  340,  denying  right  of  sction  against  lunatic  for  money  received  by 
guardian  and  applied  to  ward's  debts  contracted  before  lunscy;  Wallis  v.  Bard- 
well,  1^6  Mass.  366,  denying  right  of  recovery  against  wsrd  by  one  employed  by 
guardian  to  repair  infant's  dwelling,  though  guardian  has  died;  Bicknell  v.  Biek- 
nell,  111  Mass.  265,  denying  right  of  one  who  paid  off  mortgage  on  infant's 
land,  at  guardian's  request,  to  recover  against  them  for  money  had  and  received* 
or  lent;  Hicks  v.  Chapman,  10  Allen,  463,  holding  rents  due  spendthrift  under 
oral  lease  by  guardian,  attachable  by  trustee  process  for  ward's  debt;  Laughter 
V.  Seela,  59  Tex.  177,  sustaining  sheriff's  sale,  and  deed  thereunder,  on  execution 
against  minor  for  costs  of  partition  action  in  which  he  was  represented  by 
guardian  ad  litem;  Taylor  v.  Lovering,  171  Mass.  303,  50  N.  E.  612,  holding  that 
petition  for  writ  of  error  to  reverse  judgment  against  insane  person  should  be 
brought  by  guardian  in  ward's  name;  Lincoln  v.  Flint,  18  Vt.  247  (dissenting 
opinion),  on  validity  of  judgment  of  justice  of  the  peace  against  insane  person 
whose  guardian  was  not  notified  of  suit;  Ex  parte  Leighton,  14  Bfass.  207,  sus- 
taining right  to  commit  one  adjudged  non  compos  on  execution  issued  upon  judg- 
ment in  civil  action  commenced  after  guardian  appointed. 

Cited  in  note  in  89  A.  S.  R.  283,  284,  on  guardian's  power  to  bind  ward's  estate 
by  contract 

Distinguished  in  Wheeloek  v.  Wheelock,  5  Vt.  433,  denying  right  of  action  by 
administrator  of  insane  person  on  note  payable  to  guardian,  executed  during 
decedent's  life  time;  Blake's  Case,  106  Mass.  501,  denying  right  to  arrest  spend- 
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thrift,  under  guardianthip,  on  execution  in  action  of  contract  on  ground  that  he 
bas  property  not  exempt,  which  he  does  not  intend  to  apply  on  cUiim,  since 
guardian  has  sole  control  of  property. 

DisapproTed  in  McCoy  t.  Lane,  60  Neb.  847,  92  N.  W.  1010,  holding  that 
guardian  may  bind  ward's  estate  by  contract  necessary  to  preservation  thereof. 
—Attorneys. 

Cited  in  Wells  v.  Eyans,  20  Wend.  251,  holding  client  not  bound  by  releass 
executed  by  attorney  in  his  own  name. 
Want  or  lllecality  of  oonslderatlon  mm  defense  to  contracts. 

Cited  in  Stone  t.  Sprague,  24  N.  H.  307,  holding  contract  void  when  considera- 
tion therefor  was  release  of  prior  unenforceable  obligation;  Jones  v.  Holliday,  11 
Tex.  412,  62  A.  D.  487,  doiying  right  of  recovery  on  parol  contract  unless  con- 
sideration averred  and  {Nroved,  when  writing  contains  no  evidence  thereof. 
—Bills  or  notes. 

Cited  in  Le  Blanc  v.  Sanglair,  12  Mart  (La.)  402,  13  A.  D.  377,  sustaining 
right  to  set  up  either  want  or  failure  of  consideration  against  payee,  or  indorsee 
who  took  note  with  knowledge  of  equities;  Hall  v.  Clement,  41  N.  H.  166,  holding 
illegality  of  consideration  available  to  maker  as  defense  against  payee  of  note 
Qsed  to  pay  pre-existing  debt;  Bailey  v.  Lumpkin,  1  Ga.  392,  holding  purchaser 
of  overdue  note  subject  to  defense  of  usury  at  inception. 

Negotiable  instruments  as  payment— Instruments  of  debtors  as  payment  of 
debts,  generally. 

Cited  in  Iisley  v.  Jewett,  2  Met.  168,  holding  acceptance  of  debtor's  negotiable 
note  for  portion  of  simple  contract  debt  partial  payment  taking  debt  out  of  stat- 
ute of  limitations;  Crabtree  v.  Segrist,  3  N.  M.  495,  6  Pac.  202,  holding  accept- 
snce  of  notes  for  amount  of  purchase  price  prima  facie  evidence  of  payment 
thereof;  Smith  v.  Bettger,  68  Ind.  254,  34  A.  R.  256,  holding  existing  debt  paid  by 
creditor's  acceptance  of  draft  for  amount  thereof,  unless  he  proves  contrary 
tgreement;  Thum  v.  Wolstehome,  21  Utah,  446,  61  Pac.  537,  holding  premium  on 
insurance  policy  paid  by  company's  acceptance  of  negotiable  note  therefor; 
Wallace  t.  Agiy,  4  Mason,  331,  Fed.  Cas.  No.  17,096,  on  circumstances  under 
which  acceptance  of  bill  of  exchange  will  be  regarded  as  payment  of  antecedent 
debt;  Hoyt  v.  Hoyt,  16  N.  J.  L.  138,  on  whether  assumpsit  will  lie  for  money 
paid,  where  debt  has  been  discharged  by  promissory  note;  Irish  v.  Webster,  5 
Me.  171,  holding  simple  contract  debt  not  discharged  by  non-negotiable  note;  Re 
Ouimette,  1  Sawy.  47,  Fed.  Cas.  No.  10,622,  holding  antecedent  indebtedness  not 
psid  by  acceptance  from  debtor  of  third  person's  notes,  when  so  intended  only 
in  ease  notes  were  paid;  Johnson  v.  Johnson,  11  Mass.  350,  holding  simple  con- 
tract debt  not  discharged  by  giving  negotiable  note  void  for  usury;  Palmer  v. 
Elliot,  1  Cliff.  C.  C.  63,  Fed.  Cas.  No.  10,690,  sustaining  holder's  right  to  sur- 
render note  and  recover  on  original  contract,  when  note  tainted  with  fraud  or 
not  binding  on  all  originally  liable. 

Cited  in  reference  notes  in  20  A.  D.  462,  on  payment  by  note ;  44  A.  D.  144,  aa 
to  when  giving  of  note  operates  as  payment  of  pre-existing  debt ;  24  A.  D.  640 ;  27 
A.  D.  192, — as  to  when  note  given  by  debtor  or  third  person  operates  as  payment; 
4  A.  D.  106,  on  presumption  of  payment  by  note;  27  A.  D.  641,  on  presumption  of 
psvment  arising  from  taking  of  note;  42  A.  D.  888,  on  presumption  as  to  agree- 
ment that  note  was  received  as  payment. 

Cited  in  notes  in  10  A.  D.  685,  on  payment  by  note;  87  A.  D.  48,  on  extinguish- 
ment of  d^t  by  note  or  order;  11  A.  D.  54,  on  presumption  of  pa3rment  Arom  ac- 
ceptance of  promissory  note;  8  A.  D.  71,  on  giving  of  note  for  pre-existing  debt  as 
prima  facie  discharge. 
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Distinguished  in  Jaffrey  y.  Cornish,  10  N.  H.  505,  holding  tax  not  paid  bj 
giving  town  negotiable  note  for  amount;  Strang  v.  Hirst,  61  Me.  9,  holding 
original  indebtedness  not  paid  by  creditor  taking  draft  therefor,  which  drawee  re- 
fuses to  accept;  United  SUtes  t.  WUliams,  1  Ware,  175,  Fed.  Cas.  No.  16,724, 
holding  duty  bond  not  paid  by  deputy  collector  of  euatoms  accepting  check  for 
amount  thereof. 

Limited  in  New  York  State  Bank  v.  Fletcher,  5  Wend.  86,  holding  that  note 
expressly  accepted  as  payment  of  pre-existing  debt,  extinguishes  it. 

—  Debts  eyidenced  by  notes. 

Cited  in  Bantz  v.  Basnett,  12  W.  Va.  772,  holding  that  where  part  payment  of 
note  is  mode  before  maturity  and  new  note  is  executed  for  residue,  old  note  is 
extinguished;  Huse  v.  Alexander,  2  Met.  157,  holding  negotiable  notes  paid  by 
acceptance  of  renewal  notes,  maturing  at  later  date,  with  new  indorser;  Yates  t. 
Valentine,  71  111.  643,  holding  note  satisfied  by  execution  and  acceptance  of 
renewal  note  where  parties  so  intended;  Fridley  v.  Bowen,  5  IlL  App.  191,  holding 
note  presumed  paid  where  creditor  accepted  renewal  with  additional  indorser; 
Taft  T.  Boyd,  13  Allen,  84,  holding  that  it  is  for  jury  to  determine  whether  note 
and  mortgage  taken  for  amount  due  upon  prior  note  secured  by  mortgage  were 
accepted  in  payment  thereof. 

—  Debts  constituting  Hens. 

Cited  in  Crosby  v.  Redman,  70  Me.  56,  holding  lien  reaerved  until  payment  of 
any  paper  given  for  debt  not  discharged  by  acceptance  of  negotiable  note  which 
remained  unpaid;  Page  v.  Hubbard,  1  Sprague,  335,  Fed.  Cas.  No.  10,663,  holding 
lien  for  materials  furnished  vessel  built  in  Massachusetts  not  discharged  by  accept- 
ance of  debtor's  negotiable  notes,  which  remain  unpaid;  The  Betsy  and  Rhoda, 
2  Ware,  117,  Fed.  Cas.  No.  1,366,  holding  seaman's  lien  for  wages  not  discharged 
by  acceptance  of  owner's  negotiable  note  therefor,  when  unaccompanied  by  higher 
security  or  notice  of  legal  elTect;  Carter  v.  The  Byzantium,  1  Cliff.  C.  C.  1  Fed. 
Cas.  No.  2,473,  holding  maritime  lien  not  discharged  by  taking  drafts  for  original 
debt  when  not  so  intended  by  parties;  Risher  v.  The  Frolic,  1  Woods,  92,  Fed.  Cas. 
No.  11,856,  holding  maritime  lien  discharged  by  pilot's  acceptance  of  negotiabla 
note  in  full  payment  of  wages,  as  evidenced  by  receipt  therefor. 
—Transfer  of  third  person's  note  to  creditor  as  payment. 

Cited  in  French  v.  Price,  24  Pick.  13,  holding  that  acceptance  of  agent's  notes 
for  goods  sold  on  credit  constitutes  payment;  Pearson  v.  Parker,  3  N.  H.  366, 
holding  principal's  debt  paid  by  creditor's  acceptance  of  surety's  note  in  satis- 
faction thereof;  Wright  v.  First  Crockery  Ware  Co.  1  N.  H.  281, 8  A.  D.  68,  holding 
corporation's  debt  paid  by  creditor's  acceptance  of  agent's  negotiable  note  therefor, 
where  corporation  subsequently  allowed  agent  amount  thereof;  American  Malting 
Co.  V.  Souther  Brewing  Co.  194  Mass.  89,  80  N.  £.  526,  holding  that  debtor's  de- 
livery of  notes  of  third  person  to  creditor  raises  presumption  that  it  was  done  ia 
payment  of  debt;  Cumming  v.  Hackley,  8  John,  202,  holding  giving  of  bond  for 
debt  of  another  not  payment  supporting  action  for  money  advanced;  Willie  v. 
Green,  2  N.  H.  333,  sustaining  right  to  recover  usurious  payment,  in  action  for 
money  had  and  received,  though  partly  paid  in  third  person's  negotiable  notes. 

Cited  ia  note  in  10  L.R.A.(N.S.)  517,  on  effect  of  transfer,  without  indorse- 
ment, of  worthless  check  or  note  of  third  person  on  account  of  antecedent  debts. 

Distinguished  in  Mclntyre  v.  Kennedy,  29  Pa.  448,  holding  pre-existing  debt  not 
paid  by  creditor's  acceptance  of  third  party's  check  from  debtor,  where  check  not 
paid. 

Disapproved  in  Harris  v.  Lindsay,  4  Wash.  C.  C.  271,  Fed.  Cas.  No.  6,124,  hold 
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iog  copartner  not  released  by  creditor's  acceptance  of  another  partner's  notes  for 
firm  debt. 

Safliciency  of  consideration  for  note. 

Cited  in  note  in  1  L.ILA.  512,  on  separation  of  husband  and  wife  to  promote 
comfort  of  both  aa  consideration  for  husband's  note  to  secure  her  separate  main- 
tenance. 

4  AM.  DEC.  6S,  HIGBEX  ▼.  RICB,  5  MASS.  S44. 
How  cotenmncy  may  be  created. 

Cited  in  Stetson  t.  Eastman,  84  Me.  366,  24  AtL  868,  holding  tenancy  in  com- 
mon created  by  bequest  of  personal  property  to  two  or  more  individually  named 
legatees  without  words  indicating  nature  of  tenancy  intended;  Caines  y.  Grant,  6 
Binn.  119,  holding  tenancy  in  common  presumed  created  when  two  or  more  take 
oat  warrant,  pay  purchase  money,  and  obtain  survey;  University  of  Vermont  y. 
Reynolds,  3  Vt.  642,  23  A.  D.  234,  holding  proprietors  of  land  reserved  for  uae  of 
college,  tenants  in  common  with  other  grantees  of  township  tract. 
What  constitutes  adverse  possession  or  disseisin. 

Cited  in  Coogler  v.  Rogers,  25  Fla.  853,  7  So.  391,  holding  adverse  possession 
aeqmred  by  entry  and  holding  for  statutory  period,  claiming  under  deed  acknowl- 
edged and  recorded;  Rehoboth  v.  Carpenter,  23  Pick.  131,  holding  disseisin  estab- 
lished by  another's  continuous  possession  for  more  than  thirty  years  under  deed; 
Kennebec  Purchase  v.  Laboree,  2  Me.  275,  11  A.  D.  79,  holding  true  owner 
disseised  by  visible  occupation  and  improvement  of  lands  entered  under  deed  duly 
registered,  though  grantor  without  legal  title;  Hicks  v.  Coleman,  25  Cal.  122,  85 
A.  D.  103,  holding  possession  of  entire  tract  acquired  by  taking  actual  possession 
of  part,  claiming  whole  under  deed  describing  grant  by  metes  and  bounds,  when 
not  adversely  held  by  another  at  time  of  entry  twenty  years  before. 
—  In  cases  of  cotenancy,  generally. 

Cited  in  Coogler  v.  Rogers,  25  Fla.  853,  7  So.  391,  holding  ouster  of  cotenant 
established  by  exclusive  possession  of  one  tenant  in  common  under  open,  notorious 
ekim  to  whole  premises ;  Odiome  v.  Lyford,  9  N.  H.  502,  32  A.  D.  387,  holding  one 
tenant  in  common  liable  to  cotenant  for  flowing  common  property,  upon  which 
Bill  situated,  resulting  from  erection  of  dam  upon  his  several  estate;  Ingalls  v. 
Newhall,  139  Mass.  268,  30  N.  £.  96,  holding  ouster  of  cotenants  not  established 
by  one  tenant  in  common  enclosing  portion  of  premises,  erecting  pump  and  move- 
tble  fish  house,  and  receiving  rent  therefor  even  if  continued  for  twenty-nine  years. 

Cited  in  note  in  10  L.R.A.(N.S.)   185,  on  presumption  of  ouster  of  one  tenant 
in  common  from  long-continued  undisturbed  possession  of  another. 
—Where  one  cotenant  conveys  to  stranger. 

Cited  in  Price  v.  Hall,  140  Ind.  314,  49  A.  S.  R.  106,  30  N.  E.  941,  holding  co- 
tenants  ousted,  and  recovery  barred,  by  possession  and  claim  of  title  for  statu- 
tory period,  under  conveyance  of  entire  premises  by  one  tenant  in  common,  when 
taken  and  continued  with  that  intent;  Munroe  v.  Luke,  1  Met.  459,  holdins; 
disseisin  not  established  by  demise  of  whole  moiety  and  receipt  of  rent  therefor 
by  one  tenant  in  common  without  notifying  cotenant  of  an  intention  to  hold  ad- 
versely; Weiflinger  v.  Murphy,  2  Head,  674,  holding  that  one  tenant  in  common 
eaimot  recover  land  from  party  in  possession  for  seven  years  under  cotenant'a 
deed  conveying  by  metes  and  bounds. 
Sufficiency  and  effect  of  conveyances— To  vest  seisin. 

Cited  in  Ward  v.  Fuller,  15  Pick.  186,  holding  l^^l  seisin  vested  in  grantee  by 
leed  of  land  duly  acknowledged  and  recorded;  Durant  v.  Ritchie,  4  Mason.  45, 
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Fed.  Gas.  No.  4,190,  holding  husband  and  wife's  conveyance  of  her  property  to 
third  party  for  their  joint  use,  and  use  of  survivor  in  fee  simple,  gives  suifident 
seisin  to  support  purpose  indicated;  Trull  v.  Skinner,  17  Pick,  213,  holding  estate 
vested  in  grantee  in  absolute  deed  by  destruction,  under  mutual  agreement,  of 
unrecorded  instrument  simultaneously  executed,  operating  by  way  of  defeasance; 
Bryan  v.  Bradley,  16  Conn.  474,  holding  livery  of  seisin  not  necessary  accompani- 
uient  to  conveyance  of  land. 

—  To  entitle  grantees  to  maintain  trespass. 

Cited  in  Wentworth  v.  Blanchard,  37  Me.  14,  holding  that  grantee  in  recorded 
title  deeds  may  maintain  trespass  for  wrong  done  estate;  Fox  v.  Harding,  21  Me. 
104,  holding  that  grantee  under  ofllcer's  conveyance  of  equity  of  redemption  may 
maintain  trespass,  quart  dauMum,  against  mortgagor  in  possession  without 
making  previous  entry,  where  mortgagee  has  made  none. 
BJectment  and  writ  of  entry— When  maintainable  generally. 

Cited  in  Armstrong  v.  St  Louis,  09  Mo.  309,  33  A.  R.  419,  holding  ejectment 
maintainable  for  recovery  of  land  wrongfully  taken  by  city  and  used  as  public 
street;  Walker  v.  Wilson,  4  N.  H.  217,  holding  writ  of  entry  maintainable  against 
tenant  remaining  in  possession  after  demand  made  therefor  upon  premises; 
Kerley  v.  Kerley,  13  Allen,  286,  holding  writ  of  entry  not  maintainable  by  one 
in  possession  under  homestead  estate  against  another  claiming  estate  in  rereraion 
or  remainder  upon  his  death. 

Denied  in  Dubois  v.  Holmes,  20  Fla.  834,  holding  that  claimant  under  deeds 
must  show  proper  conveyance  from  party  having  title  or  prior  possession  in 
ejectment  against  person  in  possession. 

—  As  between  cotenants. 

Cited  in  Gale  v.  Hines,  17  Fla.  773,  holding  ejectment  maintainable  at  instance 
of  one  tenant  in  common  against  cotenant  who  has  exclusive  possession  connected 
with  some  act  amounting  to  denial  of  former's  right;  Carpenter  t.  Thayer,  16  Vt^ 
662,  holding  ejectment  maintainable  by  one  tenant  in  common  against  eotenant 
asserting  exclusive  title  and  contracting  to  sell  whole  tract;  Story  v.  Saunders,  8 
Humph.  663,  holding  ejectment  not  maintainable  by  one  tenant  in  common  against 
another  until  former  disseised  by  actual  ouster. 

Cited  in  note  in  60  A.  S.  R.  843,  on  ejectment  by  one  cotenant  against  another. 

—  Ehrldence  admissible  nnder  general  Issue  In. 

Cited  in  Billings  v.  Gibbs,  56  Me.  238,  92  A.  D.  687,  holding  evidence  doiying 
ouster,  and  claiming  occupancy  as  cotenant,  inadmissible  under  plea  of  general 
issue  to  writ  of  entry  by  one  tenant  in  common  against  another;  Kennebec  Pur- 
chase V.  Lowell,  2  Me.  149,  holding  claimant's  private  plan  admissible  to  explain 
description,  when  tenant  pleads  general  issue  to  writ  of  entry;  thus  disputing  title 
only. 

—  What  admitted  by  general  Issue  In. 

Denied  in  Parlin  v.  Macomber,  6  Me.  413,  holding  plea  of  general  issue  to  writ 
of  entry  no  admission  of  tenant's  possession  of  premises  demanded. 

—  Plea  of  nnl  disseisin  In,  generally. 

Cited  in  Smith  v.  Wiggin,  48  N.  H.  106,  holding  that  objection  to  writ  of  entry 
brought  against  one  not  seised  of  freehold  can  be  urged  only  by  disclaimer  or 
plea  of  nontenure,  and  not  by  plea  of  nul  disseisin;  Pierce  v.  Jaquith,  48  N.  H. 
231,  holding  disclaimer,  or  plea  of  nontenure,  only  way  to  raise  objection  to  writ 
of  entry  against  tenant  not  seised  of  freehold;  Melcher  v.  Flanders,  40  N.  H.  139, 
holding  same  where  tenant  pleaded  nul  disseisin;  Taffan  -v.  Boston  Water  Power 
Co.,  167  Mass.  24.  16  L.R.A.  363,  31  N.  E.  703 ;  holding  tenant  entitled  to  judg- 
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fflent  upon  disclaimer  as  to  part  of  demanded  premises  interposed  with  plea  nul 

diBseisin,  though  no  title  secured  thereby. 

—  What  admitted  by  plea  of  nul  disseisin  in. 

Cited  in  Murphy  t.  Com.  187  Mass.  361,  73  N.  E.  524,  holding  that  defendant  in 
writ  of  entry,  by  pleading  nul  dimeiain,  admitted  that  he  was  in  possession  under 
title;  Sperry  v.  Sperry,  8  N.  H.  477,  holding  claim  of  possession  by  freehold  ad- 
mitted by  tenant's  plea  of  nul  disBeisin  to  writ  of  entry;  Swan  ▼.  Stephens,  99 
Mass.  7,  holding  tenant  estopped  from  denying  possession  of  freehold  against  de- 
mandant by  plea  nul  diaaeiain  to  writ  of  entry;  Colbum  v.  Grorer,  44  Me.  47; 
fiurridge  v.  Fogg,  8  Cnsh.  183, — ^holding  demandant  not  bound  to  prove  tenant's 
possession  where  latter  pleads  nul  disseisin  to  writ  of  entry;  Stevens  v.  Winship, 
1  Pick.  318,  11  A.  D.  178,  holding  proof  of  actual  ouster  unnecessary  after  plea 
nul  disseisin  in  writ  of  entry  by  ootenant;  Johnson  y.  Bbardman,  6  Allen,  28, 
holding  plea  nul  disseisin  since  Masd.  Stat.  1836,  chap.  273,  admission  of  every- 
thing except  demandant's  title;  Whidden  v.  Proctor,  17  N.  H.  90,  holding  that 
proof  of  ouster  may  be  required  tinder  tenant's  plea  of  special  nontenure,  where 
evidence  discloses  tenancy  for  years  or  at  will  of  third  party. 

4  AM.  DEC.  67,  POWELIi  t.  CIiARK,  5  BIASS.  S55. 

Statement  of  amount  in  conveyance  or  contract  as  warranty  of  quantity. 

Cited  in  Harrell  v.  Hill,  19  Ark.  102,  68  A.  D.  202,  holding  mention  of  number 
of  acres  •'more  or  less"  after  description  by  metes  and  bounds  descriptive  only, 
tnd  not  a  covenant  as  to  quantity;  Roat  v.  Puff,  3  Barb.  353,  holding  that  deed 
describing  land  by  metes  and  bounds,  containing  135  acres,  does  not  warrant  that 
quantity;  Large  v.  Penn,  6  Serg.  ft  R.  488,  denying  that  statement  of  quantity  in 
contract  of  sale  giving  natural  boundaries  and  as  land  formerly  owned  by  another 
it  warranty  of  amount;  Armstrong  v.  Brownfleld,  82  Kan.  116,  4  Pac.  185,  holding 
that  number  of  acres  given  in  deed  will  not  limit  or  control  description ;  Austrian 
V.  Dean,  23  Minn.  62,  holding  that  statement  of  quantity  in  contract  to  convey 
portion  of  quarter  of  certain  section,  toifi'n  and  range,  is  not  covenant  of  amount; 
Andrews  v.  Rue,  34  N.  J.  L.  402,  holding  that  words  containing  180  acres  strict 
measure  following  description  of  land  conveyed  do  not  warrant  quantity;  Rogers 
V.  Peebles,  72  Ala.  529,  holding  designation  of  quantity  in  deed  giving  government 
subdivisions  and  boundary  lines  matter  of  description;  Gwynn  v.  Schwartz,  32  W. 
Va.  487,  9  S.  E.  880,  holding  that  statement  of  quantity  in  deed  must  yield  to 
natural  landmariu;  Mclrwin  v.  Charlebois,  38  Wash.  151,  80  Pac.  285,  holding 
that  quantity  of  land  mortgaged  will  be  treated  as  surplusage  when  courses 
definite;  Stein  v.  Ashby,  24  Ala.  521,  holding  that  quantity  of  land  is  material 
only  when  boundaries  doubtful;  Jeflfers  v.  Radcliff,  10  N.  H.  242,  sustaining  deed 
giving  location  and  boundaries  without  designating  quantity;  Jackson  ex  dem. 
£rwin  v.  Moore,  6  Cow.  706,  holding  that  effect  should  be  given  courses  and 
distances  before  quantity;  Wendell  v.  Jackson,  8  Wend.  183,  22  A.  D.  635,  hold- 
ing that  point  of  beginning  in  protest  from  state  is  basis  of  extent  of  tract;  Wood 
▼.  Murphy,  47  Mo.  App.  539;  Webb  v.  Brown,  2  Posey  Unrep.  Cas.  (Tex.)  36; 
Doe  ex  dem.  Phillips  v.  Porter,  3  Ark.  18,  36  A.  D.  448;  Stanley  v.  Green,  12  Cal. 
148;  Beach  v.  Steams,  1  Aik.  (Vt.)  325;  Carmichael  v.  Foley,  1  How.  (Miss.) 
691;  Ufford  V.  Wilkins,  33  Iowa,  110;  Kruse  v.  Scripps,  11  111.  98,— holding  that 
quantity  of  land  mentioned  in  conveyance  must  yield  when  inconsistent  with 
boundaries;  Wilder  v.  Davenport,  58  Vt.  642,  5  Atl.  753;  Farber  v.  Laubach,  9 
Northampton  Co.  Rep.  185;  Stebbins  v.  Eddy,  4  Mason,  414,  Fed.  Cas.  No.  13,342; 
Weart  v.  Rose,  16  N.  J.  Eq.  290;  Chandler  v.  McCard,  38  Me.  564;  Field  v. 
Huston.  21  Me.  69;  Noble  v.  Googins,  99  Mass.  231, — holding  that  use  of  "more  or 
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lees"  in  purchase  of  land  for  gross  sum  contrcrfs  statement  of  quantity; 
T.  Wells,  126  Ga.  343,  55  S.  £.  41,  holding  that  statement  of  acreage  ii 
land  by  tract  is  part  of  description  and  not  basis  of  acti<m  for  fraud 
ficiency;  Brumbaugh  v.  Chapman,  45  Ohio  St.  368,  13  N.  £.  584,  denying 
maintain  action  for  deficiency  under  deed  of  land  by  metes  and  bounds  cc 
designated  quantity;  Lane  y.  Parsons,  108  Iowa,  241,  79  N.  W.  61,  denyii 
ment  of  purchase  price  of  land  sold  in  bulk,  but  according  to  fixed  bound 
shortage  of  amount  belieyed  to  exist;  Docter  t.  Furch,  76  Wis.  153,  44  N. 
denying  abatement  of  purchase  price  for  deficiency  in  quantity  of  enclc 
sold  for  gross  sum;  White  t.  Miller,  22  Vt.  380,  denying  recover^'  for  d 
in  lot  purchased  without  reference  to  quantity  of  land;  Newman  v.  Ka; 
Va.  98,  68  L.R.A.  908,  49  N.  £.  926,  denying  right  of  A^ndor  to  re8cin< 
gross  for  excess  of  acreage;  Tenny  v.  Beard,  5  N.  H.  58,  holding  that  ge 
scription  of  land  conveyed  may  be  enlarged  by  particular  description;  ] 
Seymour,  8  Conn.  19  (dissenting  opinion),  on  quantify  of  land  conveyed 
nant  of  amount;  Christine  v.  Whitehill,  16  Serg.  &  R.  98  (dissenting  < 
on  recital  of  quantity  of  land  conveyed  as  warranty  of  amount. 

Distinguished  in  Morris  v.  Owens,  3  Strobh.  L.  199,  holding  that  convc 
definite  number  of  acres  is  warranty  of  quantity  in  parcel  described;  ] 
Hellberg,  65  Wis.  415,  27  N.  W.  176,  holding  that  agreement  to  convey 
quantity,  land  being  that  occupied  by  vendor,  is  warranty  of  that  amount 
V.  Smith,  1  Ala.  415,  holding  that  condition  in  bond  for  conveyance  of 
scribed  by  subdivisions  and  as  containing  specified  quantify  constitutes 
of  amount. 
Erroneous  deacription  of  slse  of  property  mm  fravd. 

Cited  in  D}er  v.  Lewis,  7  Mass.  284,  holding  that  bill  of  sale  of  boat 
ing  her  as  of  certain  dimensions  when  of  less,  is  fraudulent;  Bean  v.  He 
Me.  262,  28  A.  D.  176,  sustaining  action  for  fraud  against  one  selling  disi 
warranted  to  contain  certain  quantity. 

Distinguished  in  Roberts  v.  French,  153  Mass.  60,  25  A.  S.  R.  611,  1 
656,  26  N.  £.  416,  holding  falsity  of  representation  by  auctioneer  as  \ 
and  area  of  lot  sold  by  him,  entitles  one   purchasing  in   reliance   th 
recover  back  the  purchase  price. 
Description  of  land  aa  covenant  of  location. 

Cited  in  Ferguson  v.  Dent,  8  Mo.  667,  holding  that  words  in  deed  thai 
land  lies  west  and  adjacent  to  another  parcel  are  descriptive  and  not  cov 
to  location;  Moran  v.  Lezotte,  54  Mich.  83,  19  N.  W.  757,  holding  that 
tion  in  deed  giving  boundary  as  running  to  rear  of  certain  lands  may 
direction  only. 
Relief  in  case  of  mistake  as  to  qaantity. 

Cited  in  note  in  4  L.R.A.  525,  as  to  whether  equify  will  relieve  from  m 
quantity  of  land  conveyed. 

4  AM.  DEC.  68,  HUNT  t.  ADAMS,  5  MASS.  S58. 
Joint  and  several  promise. 

Cited  in  George  v.  Tate,  102  U.  S.  564,  26  L.  ed.  232,  holding  bond  i 
firm  name  joint  and  several  although  only  one  partner  named  therein; 
Olds,  12  Ohio,  158,  holding  persons  signing  bond  as  principals  and  secu 
same  tims,  for  same  purpose,  and  upon  same  consideration,  joint  obligoi 
V.  Thomas,  4  How.  Pr.  48,  holding  joint  action  maintainable  against  pari 
of  breach  of  contract  and  one  guaranteeing  performance. 
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— Indoraer  on  note  mm  joint  maker. 

Followed  in  Gale  v.  Van  Arman,  18  Ohio,  336,  holding  stranger  indorsing  note 
It  time  of  making,  guaranteeing  fulfilment  of  contract,  a  joint  maker ;  White  y. 
Howland,  9  Mass.  314,  6  A.  D.  71,  holding  original  liability  created  by  indorse- 
ment of  eyen  date  with  note  of  joint  and  several  undertaking  to  pay  same. 

Cited  in  Stovall  y.  Border  Grange  Bank,  78  Va.  188,  holding  note  stating  that 
principal  and  surety  promise  to  pay,  joint;  East  Bridgewater  Say.  Bank  v.  Bates. 
191  Mass.  110,  77  N.  E.  711,  holding  principals  and  sureties  signing  note  by  which 
they  "jointly  and  seyerally  promise  to  pay"  liable  indiyidually ;  Chaffee  y.  Jones, 
19  Pick.  260,  holding  one  signing  note  as  surety  before  n^^tiation  liable  as  joint 
maker;  Luijaeer  t.  Prosser,  1  Hill,  256,  holding  one  signing  back  of  note  guar- 
anteeing payment  and  waiving  notice  of  nonpayment  joint  maker ;  Union  Bank  y. 
Willis,  8  Met.  604,  41  A.  D.  541,  holding  indorsement  on  note  presented  for  dis- 
coimt  presumptiyely  made  at  time  maker  signed  and  therefore  indorser  liable  as 
joint  maker;  Higgint  t.  Watson,  1  Mich.  428,  holding  one  signing  giuiranty  on 
back  of  note  without  date  of  indorsement  liable  as  joint  maker;  Dean  v.  Hall,  17 
Wend.  214,  holding  indorser  of  note  at  time  of  execution  privy  to  consideration  and 
joint  maker;  Dart  y.  Sherwood,  7  Wis.  523,  76  A.  D.  228;  Riley  v.  Larvis,  43  W. 
Va.  43,  26  S.  £.  366;  Aud  t.  Magruder,  10  Cal.  282,— holding  note  with  term 
**surety"  written  after  name  of  one  maker  joint  and  several;  National  Pemberton 
Bank  y.  Lougee,  108  Mass.  371,  11  A.  R.  367;  Palmer  v.  Grant,  4  Conn.  380,— 
holding  surety  signing  back  of  note  stating  that  principal  and  surety  promise  to 
psy  liable  as  joint  promisor;  Camden  y.  McKoy,  4  111.  437,  38  A.  D.  91,  holding 
third  person  signing  note  on  back  prima  facie  liable  as  guarantor;  Lambert  y.  La- 
gow,  1  Blaekf.  388,  holding  note  stating  "I  promise  to  pay'*  signed  by  two  persons 
joint  and  several  obligation;  Richardson  y.  Lincoln,  5  Met.  201;  Croaer  y.  Cham- 
bers, 20  N.  J.  L.  256;  Bright  y.  Carpenter,  9  Ohio,  130,  34  A.  D.  432;  Colbum  v. 
Averill,  30  Me.  310,  50  A.  D.  630;  Bryant  v.  Eastman,  7  Cush.  Ill;  Packard  v. 
Richardson,  17  Mass.  122,  9  A.  D.  123;  Nelson  v.  Dubois,  13  Johns.  175, — ^holding 
one  indorsing  back  of  note  at  time  of  execution  by  maker  liable  as  joint  maker;  Or- 
rick  y.  Colston,  7  Gratt.  189,  holding  one  indorsing  note  in  blank  subsequently 
transferred  to  payee  who  advances  money  to  makers  liable  either  as  maker  or 
guarantor;  Samson  v.  Thornton,  3  Met.  275,  37  A.  D.  175,  holding  one  indorsing 
At  surety  after  return  of  note  by  payee  for  that  purpose  liable  as  joint  maker; 
Howe  y.  Merrill,  5  Cush.  80,  holding  one  indorsing  note  after  negotiation  at 
request  of  promisor  not  joint  maker;  Bank  of  St.  Marys  v.  Mumford,  6  Ga.  44 
(dissenting  opinion),  on  what  constitutes  a  joint  and  several  note. 

Distinguished  in  Tinker  v.  McCauley,  3  Mich.  188,  holding  distinct  liabilities 
created  by  contemporaneous  execution  of  note  and  guaranty  of  payment;  Framp- 
ton  V.  Dudley,   1  Nott  k  M'C.   128,  holding  that  assumpsit  not  maintainable 
Against  one  indorsing  in  blank  note  payable  to  payee  or  bearer. 
—  Payment  by  Joint  maker  as  discharging  debt. 

Cited  in  Pray  v.  Maine,  7  Cush.  253,  holding  that  payment  by  one  indorsing 
note  at  time  of  execution  extinguishes  debt  and  note  cannot  thereafter  be  put  into 
circulation. 
Insertion  of  guaranty  of  payment  over  indorsement. 

Cited  in  Needhams  v.  Page,  3  B.  Mon.  465,  denying  right  of  holder  to  write 
guaranty  over  blank  indorsement;  Richards  v.  Warring,  1  Keyes,  576,  4  Abb.  App. 
Dee.  47,  sustaining  right  of  holder  of  non-negotiable  note  to  add  contract  of 
guaranty  over  indorser's  name  or  hold  him  as  joint  maker;  Oakiey  v.  Boorman,  21 
Wend.  688,  sustaining  right  of  holder  to  write  guaranty  of  payment  over  name  of 
indorser  on  non -negotiable  note;  Carpenter  v.  Mclaughlin,  12  R.  I.  270,  34  A.  R. 
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638;  Nash  v.  Skinner,  12  Vt.  219,  36  A.  D.  S38;  Beckwith  y.  Angell,  6  ConB.  315,— 
holding  that  surety's  signature  on  back  of  matured  note  entitles  payee  to  fill  in 
guaranty  as  agreed. 

Cited  in  reference  note  in  56  A.  D.  358,  oa  irregular  indorser  as  original 
irnxnisor  or  maker. 
Recital  of  oonsideratlon  under  statute  of  frauds. 

Cited  in  Miller  t.  Irvine,  18  N.  C.  (1  Dev.  ft  B.  L.)  103,  holding  that  statute 
invalidating  parol  contracts  for  sals  of  land  does  not  require  consideration  to  be 
in  writing. 
—  In  agreements  to  pay  debt  of  another. 

Cited  in  Jones  v.  Watkins,  1  Stew.  (AU.)  81;  Reed  v.  Evans,  17  Ohio,  128; 
Fyler  v.  Givens,  3  Hill,  L.  48,  Riley,  L.  56;  Dorman  v.  Bigelow,  1  Fla.  323; 
Packard  v.  Richardson,  17  Mass.  122,  9  A.  D.  123, — ^holding  recital  of  consideration 
unnecessary  under  statute  to  bind  one  agreeing  in  writing  to  pay  debt  of  another; 
How  V.  Kemball,  2  McLean,  103,  Fed.  Cas.  No.  6,748;  Smith  v.  Ide,  3  Vt.  290,— 
holding  that  consideration  of  written  agreement  to  pay  debt  of  another  need  not 
be  in  writing;  Colgin  v.  Henley,  6  Leigh,  85,  holding  that  consideration  for  note 
given  in  payment  of  another  person's  debt  need  not  be  expressed  on  its  face; 
Fyler  v.  Givens,  3  Hill,  L.  48,  holding  statute  satisfied  by  mere  indorsement  on 
note  by  surety  without  recital  of  consideration;  Perkins  r.  Goodman,  21  Barb. 
218,  holding  no  writing  except  body  of  contract  essential  to  liability  of  signer 
adding  word  "surety''  to  name;  Simons  v.  Steele,  36  N.  H.  73,  holding  considera- 
tion for  contract  and  guaranty  of  performance  prima  fade  same  when  both 
appear  on  same  paper  executed  at  same  time;  Clopton  v.  Hall,  51  Miss.  492, 
holding  consideration  of  note  insufficient  to  support  guaranty  indorsed  after 
maturity. 
Guaranty  of  performance  or  payment  within  statute  of  frauds. 

Cited  in  Bailey  v.  Freeman,  11  Johns.  221,  6  A.  D.  371,  holding  guaranty  of 
performance  signed  at  bottom  of  agreement  a  collateral  original  undertaking  valid 
within  statute;  Dorman  v.  Bigelow,  1  Fla.  281,  holding  indorsonent  on  note  of 
agreement  to  stand  security  not  within  statute;  Hodgkins  v.  Bond,  1  N.  H.  284, 
holding  contract  of  guaranty  written  over  indorser's  name  on  note  not  memo- 
randum signed  by  party  within  meaning  of  statute;  Rogers  v.  Tapp,  1  Tex.  App. 
Civ.  Cas.  (White  ft  W.)  759,  holding  erasure  of  word  "security"  material  where 
signature  was  obtained  only  on  express  understanding  that  signer  should  be 
liable  as  surety  only. 

Cited  in  note  in  8  E.  R.  C.  634,  on  parol  ratification  of  unauthorised  instrument. 
Neoeaslty  of  demand  and  notice  to  charge  guarantor. 

Cited  in  Read  v.  Cutts,  7  Me.  186,  22  A.  D.  184,  holding  demand  and  notice  un- 
necessary to  charge  one  agreeing  to  pay  creditor  of  another  if  latter  did  not  pay 
within  specified  time;  Lane  v.  Levillian,  4  Ark.  76,  37  A.  D.  769,  holding  guarantor 
not  entitled  to  demand  a  notice  when  undertaking  relates  to  debt  due;  Oxford 
Bank  v.  Haynes,  8  Pick.  423,  19  A.  D.  334,  holding  one  indorsing  note  as  guarantor 
discharged  by  neglect  to  make  demand  and  give  notice  of  nonpayment;  Dunnigan 
V.  Stevens,  122  111.  396,  3  A.  S.  R.  496,  13  N.  £.  651,  holding  indorser  on  note 
waiving  presentment  and  notice  absolutely  liable. 
Guaranty  as  conditional  on  failure  to  collect  from  obligor. 

Cited  in  Rudy  v.  Wolf,  16  Serg.  &  R.  79,  holding  assignment  of  bond  with  oove- 
nant  to  stand  security  for  payment  an  agreement  to  pay  on  assignee's  failure  to 
collect  from  obligor. 

Cited  in  reference  note  in  45  A.  D.  235,  on  nature  of  liability  of  guarantor. 
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Parol  erldence  of  nature  of  guaranty. 

Cited  in  Riley  y.  Gerrish,  9  Cusk.  104,  holding  parol  evidence  to  show  nature  of 
indorsement  at  time  of  delivery;  Phillips  v.  Preston,  6  How.  278,  12  L.  ed.  152, 
holding  parol  evidence  admissible  to  prove  agreement  between  two  indorsers  to 
share  liability  on  note;  Lecat  v.  Tavel,  3  M'Cord  L.  158,  holding  parol  evidence 
admissible  to  show  consideration  of  written  ugreement  to  pay  another's  debt 
founded  on  past  consideration;  Vore  v.  Hurst,  13  Ind.  561,  74  A.  D.  268,  holding 
parol  proof  inadmissible  to  vary  legal  effect  of  indorsement  on  back  of  note. 

4  AH.  DEC.  71,  BAKGR  ▼.  WHEATON,  5  MASS.  509. 
Effect  of  discharge  generally. 

Distinguished  in  Waltermire  v.  Westover,  14  N.  Y.  16,  holding  lien  of  judg- 
ment not  extinguished  by  running  qf  statutes  of  limitation. 
Effect  of  discharge  under  insolvency  or  bankruptcy  laws. 

Cited  with  special  approval  in  Somerville  v.  Brown,  5  Gill,  399,  holding  that  no 
interest  in  note  passes  by  indorsement  before  maturity  after  indorser's  discharge 
In  insolvency. 

Cited  in  Ocean  Nat.  Bank  v.  Olcott,  46  N.  Y.  12,  holding  that  discharge  in 
bankruptcy  bars  enforcement  of  judgment  against  property  conveyed  to  debtor's 
wife. 

Cited  in  notes  in  1  L.R.A.  359,  on  state  insolvency  laws  as  impairing  obligations 
of  contrasts;  37  A.  D.  250,  on  validity  of  state  insolvent  laws  as  respects  ante- 
cedent debts  and  indebtedness  to  nonresidents. 

—  Discharge  in  other  state  or  country. 

Cited  with  special  approval  in  Ogden  v.  Saunders,  12  Wheat  213,  6  L.  ed.  606, 
holding  discharge  not  available  as  defense  to  nonresident's  action  elsewhere. 

Cited  in  Cook  v.  Moffat,  5  How.  295,  12  L.  ed.  159,  holding  discharge  where 
debtor  resides  without  effect  on  contract  made  in  another  state;  Van  Reimsdyk 
T.  Kane,  1  Gall.  371,  Fed.  Cas.  No.  16,871,  holding  that  discharge  where  debtor 
resides  does  not  discharge  contract  made  and  to  be  executed  in  foreign  country; 
Whitney  v.  Whiting,  35  N.  H.  457,  holding  discharge  from  judgment  on  negotiable 
instrument^  where  debtor  resides,  not  bar  to  nonresident  creditor's  action  else- 
where; Wilson  V.  Matthews,  32  Ala.  332,  holding  that  discharge  where  debtor  and 
ereditor  reside  bars  creditor's  attachment  of  bank  stock  in  another  state;  Hubbard 
r.  Wentworth,  3  N.  H.  43,  holding  discharge  of  debtor's  body  where  he  resides  not 
in  exemption  from  arrest  elsewhere;  Towne  v.  Smith,  1  Woodb.  &  M.  115,  Fed. 
Cas.  No.  14,1 15,  holding  debtor's  discharge  where  contract  made  not  binding  upon 
nonresident  indorsee;  Anderson  v.  Wheeler,  25  Conn.  603,  holding  nonresident 
indorsee,  before  maturity,  not  bound  by  debtor's  discharge  in  his  own  state; 
B&ncher  v.  Fisk,  33  Me.  316,  holding  discharge  where  debtor  resides  not  bar  to  re- 
corery  elsewhere  by  nonresident  indorsee  before  maturity;  Braynard  v.  Marshall,  8 
Pick.  194,  holding  discharge  where  maker  and  payee  reside  not  binding  upon  non- 
resident indorsee  before  maturity;  Hempstead  v.  Reed,  6  Conn.  480,  holding  that 
discharge  where  debt  was  contracted  and  parties  reside,  bars  indorsee's  action  in 
another  state;  Pugh  v.  Bussel,  2  Blaokf.  366,  394,  holding  discharge  from  im- 
prisonment where  debt  contracted,  bar  to  assignee's  action  elsewhere  as  to  de- 
fendant's person;  Hall  v.  Boardman,  14  N.  H.  38,  holding  that  discharge  where 
niaker  and  payee  reside,  bars  action  elsewhere  by  indorsee  after  maturity; 
Oljphant  V.  Atwood,  4  Bosw.  459  (dissenting  opinion),  on  discharge  in  foreign 
country  as  defense  to  action  by  nonresident  creditor. 

Cited  in  reference  notes  in  12  A.  D.  141,  on  effect  of  discharge  under  insolvent 
law  of  another  slate;  43  A.  D.  454;  46  A.  D.  646, — on  effect  of  discharge  under 
Am.  Dec.  Vol.  I.— 31. 
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state  intolvent  laws  on  foreign  creditors;  6  A.  D.  481 ;  54  A.  D.  716, — on  effect  of 
discharge  under  foreign  bankrupt  law. 

Cited  in  notes  in  94  A.  8.  R.  556,  on  foreign  proceedings  in  bankruptcy  and  in 
insolvency;  23  A.  S.  R.  112,  on  collateral  attacks  upon  judgments. 

Distinguished  in  Blake  t.  Williams,  6  Pick.  286,  17  A.  D.  372,  holding  attach- 
ment, under  trustee  process,  of  debt  due  foreign  creditor,  valid  as  against 
assignment  by  foreign  bankruptcy  commissioners;  Watson  v.  Bourne,  10  Mass. 
337,  6  A.  D.  129,  holding  discharge  from  judgment  where  debtor  resides,  not  bar 
to  enforcement  where  debt  accrued;  Blanchard  t.  Russell,  13  Mass.  1,  7  A.  D.  106, 
holding  discharge  where  debtor  resides  and  contract  made  bar  to  action  in  another 
state;  Peck  v.  Hibbard,  26  Vt  698,  62  A.  D.  605,  holding  discharge  in  foreign 
country,  where  debt  originated,  bar  to  action  by  subsequent  nonresident  indorser 
after  maturity. 
—  New  promise  after  discharge. 

Cited  in  Turner  v.  Chrisman,  20  Ohio,  332,  holding  new  promise  available  to 
sustain  recovery  upon  old  contract,  against  plea  of  bankruptcy;  White  v.  Cush- 
ing,  30  Me.  267;  Walbridge  v.  Harroon,  18  Vt  448;  Depuy  v.  Swart,  3  Wend.  135, 

20  A.  D.  673, — ^holding  new  promise  to  payee  not  available  to  subsequent  indorsee, 
after  discharge  in  insolvency. 

Negotiability  of  note. 

Cited  in  Steams  v.  Tappin,  5  Duer,  294,  holding  new  promise  to  payee  of  re- 
leased note  does  not  benefit  subsequent  indorsee;  Mead  t.  Small,  2  Me.  207,  11  A. 
D.  62,  holding  negotiability  destroyed  only  by  payment  by  other  than  last 
indorser. 

Held  obiter  in  Hatch  t.  Dennis,  10  Me.  244,  holding  denying  right  of  indorsee 
after  maturity  to  recover  on  note  which  has  been  paid. 
Effect  of  statute  of  limitations. 

Cited  in  Vanbuskirk  v.  Hartford  F.  Ins.  Co.  14  Conn.  583,  holding  that  as- 
signment of  claim,  valid  where  debtor  and  creditor  reside,  bars  attachment  there- 
of in  another  stat^ 

4  AM.  DEC.  75,  WUiSON  ▼.  HOIiBIES,  5  MASS.  54S. 
Ownership  of  note  or  bill  Indorsed  for  collection. 
Cited  in  Freeman's  Nat.  Bank  t.  National  Tube  Works  Co.   151  Mass.   413, 

21  A.  S.  R.  461,  8  L.R.A.  42,  24  N.  E.  779;  WillUms  v.  Jones,  77  Ala.  294,— 
holding  that  bank  remitting  note  for  collection  retains  ownership;  Bancroft  ▼. 
Paine,  15  Ala.  834,  sustaining  right  of  agent  to  whom  note  indorsed  in  blank  for 
collection  to  sue  in  own  name;  Fawsett  v.  National  L.  Ins.  Co.  5  111.  App.  272, 
holding  that  all  interest  in  note  passes  by  indorsement  to  pay  indorsee  for 
collection  for  account  of  indorser;  Lee  v.  Chillicothe  Branch  Bank,  1  Bond,  387, 
Fed.  Cas.  No.  8,186;  Mechanics'  Bank  v.  Valley  Packing  Co.  4  Mo.  App.  200, — 
holding  that  bank  receiving  bill  endorsed  for  collection  on  account  of  payee  takes 
subject  to  trust;  Hook  v.  Pratt,  78  N.  Y.  371,  34  A.  R.  539,  holding  that  draft 
indorsed  pay  to  order  of  H.  for  benefit  of  her  son  gives  notice  of  beneficiary^ 
interest;  Ditch  v.  Western  Nat.  Bank,  79  Md.  192,  47  A.  S.  R.  375.  23  L.RJL 
164,  29  Atl.  138  (dissenting  opinion),  on  rights  of  transferee  of  check  indorsed 
for  deposit  to  credit  of  payee. 

Cited  in  reference  note  in  16  A.  D.  415,  on  defenses  against  overdue  note  in 
hands  of  indorsee. 

Cited  in  notes  in  12  L.R.A.  846,  on  presumptions  as  to  consideration  for  nego- 
tiable paper;  4  E.  R.  C.  363,  on  negotiation  of  bills  of  exchange. 
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Notice  of  defect  in  Instmment. 

Cited  ID  Fislier  v.  Leland,  4  Cusli.  456,  50  A.  D.  805,  denying  indorsee's  right  to 
recover  on  note  taken  before  maturity  with  knowledge  of  maker's  intention  to 
refuse  payment  for  fraud;  Isom  v.  First  Nat.  Bank,  52  Miss.  902,  holding  that 
bank  taking  order  on  auditor  for  amount  due  county  on  school  fund  as  security 
for  holder's  private  indebtedness  is  chargeable  with  holder's  want  of  title. 

4  AH.  DEC.   7t,  MARSHAIili  t.  FISK,  •  MASS.  24. 

Superiority  over  prior  unrecorded  or  unacknowledged  conveyance. 

Cited  in  Holbrook  v.  Tirrell,  9  Pick.  105,  holding  title  under  conveyance  by 
original  grantor  to  third  party  after  cancelation  of  prior  unrecorded  deed  ib  an- 
other superior  to  claims  of  latter's  creditors;  Morse  v.  Curtis,  140  Mass.  112,  54 
A.  R.  456,  2  N.  E.  929,  sustaining  title  of  assignee  of  mortgage  from  mortgagee  re- 
cording same  with  knowledge  of  prior  unrecorded  mortgage;  Sawyer  v.  Pennell, 
19  Me.  167 ;  Way  v.  Lyon,  3  Blackf .  76, — sustaining  validity  of  unrecorded  deed 
as  against  subsequent  deed  of  same  premises  by  same  grantor  to  another  party 
since  latter  U  fraudulent;  Hill  v.  McNichol,  76  Me.  314,  holding  grantee's  title 
not  impaired  by  knowledge  of  prior  unrecorded  conveyance;  Forsaith  v.  Clark,  21 
N.  H.  409,  sustaining  validity  of  unacknowledged  and  unrecorded  deed  as  against 
one  establishing  no  title;  Inter-State  Bldg.  &  L.  Asso.  v.  Ayers,  177  111.  9,  52  N. 
E.  342  (affirming  71  IlL  App.  529),  holding  that  priority  among  mortgagees  de- 
pends in  part  upon  knowledge  of  true  state  of  title. 
Validity  of  unrecorded  or  unacknowledged  deed. 

Cited  in  Dole  v.  Thurlow,  12  Me.  157 ;  Wolcott  v.  Winchester,  15  Gray,  461 ; 
Floyd  V.  Ricks,  14  Ark.  286,  58  A.  D.  374, — sustaining  validity  as  between  par- 
ties; Allis  V.  Billings,  6  Met.  415,  39  A.  D.  744,  holding  deed  by  insane  person 
not  recorded  voidable  only. 
Necessity  off  acknowledgment  of  deed. 

Cited  in  Montgomery  v.  Dorion,  6  N.  H.  260;  Brown  v.  Manter,  22  N.  H.  468; 
Montgomery  v.  Dorion,  6  N.  H.  250, — holding  acknowledgment  necessary  to 
authenticate  deed  for  record ;  French  v.  French,  3  N.  H.  234,  holding  other  forms 
of  conveyances  not  superseded  by  statute  providing  additional  form  of  acknowledg- 
ment by  grantor  before  specified  officers  and  recording,  and  requiring  ackaowledg- 
iBent  and  recording  of  other  kinds  of  deeds. 
Order  of  record  as  determining  priority. 

Cited  in  Hatch  v.  Haskins,  17  Me.  391,  holding  that  order  of  record  deter- 
mines priority  of   mortgages   dated  and   acknowledged   at   different   times   but 
recorded  on  same  day. 
Record  of  conveyance  as  notice. 

Cited  in  Oreen  v.  Thomas,  11  Me.  318,  holding  that  one  taking  conveyance  from 
grantor  holding  under  recorded  deed  based  on  agreement  for  support  takes  sub- 
ject to  divestment  by  nonperformance. 

Distinguished  in  Hoisington  v.  Hoisington,  2  Aik.  (Vt.)  235,  holding  knowledge 
of  life  lease  not  implied  from  record  of  unacknowledged  lease  and  possession  by 
lessee. 

Notice  of  transfer  of  title. 

Cited  in  Hamilton  v.  Fowlkes,  16  Ark.  340,  holding  open  occupancy  and  culti- 
vation of  land  under  unrecorded  agreement  sufficient  to  put  subsequent  purchaser 
"pon  inquiry;  Kent  v.  Plummer,  7  Me.  464,  holding  occupancy  by  one  under 
bond  for  conveyance  by  grantee  whose  deed  imrecorded  notice  sufficient  to  protect 
land  against  attachment  by  grantor's  creditors;   Hewes  v.  Wiswell,  8  Me.  94, 
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holding  that  entry  and  continual  occupancy  under  unrecorded  deed  notice  of  change 
of  property;  but  not  equivalent  to  registry  of  conveyance;  Gould  v.  Woodward, 
4  G.  Greene,  82,  holding  defectively  acknowledged  deed  insufficient  notice  of  sale 
to  third  parties. 
Record  mm  esUbiishing  settlement  of  grantee. 

Cited  in  Conway  v.  Ashfield,  110  Mass.  113;  Belchertown  t.  Dudley,  6  Allen, 
477,— denying  necessity  of  proving  record  of  deed  to  establish  settlement  in  county 
of  grantee  under  statute. 
Delivery  of  deed  as  transfer  of  title. 

Cited  in  Gibson  v.  Norway  Sav.  Bank,  69  Me.  679,  holding  transfer  of  title, 
effected  by  delivery,  not  by  acknowledgment  and  registration. 
Uvery  of  seisin  under  registration  laws. 

Cited  in  Duvant  v.  Ritchie,  4  Mason,  45,  Fed.  Cas.  No.  4,190;  Bryan  v.  Bradley, 
16  Conn.  474, — denying  necessity  of  livery  of  seisin  under  registration  laws. 
Consideration  In  deed. 

Cited  in  French  v.  French,  3  N.  H.  234,  holding  consideration  of  blood  suffi- 
cient under  statute  of  uses;  Horton  v.  Sledge,  29  Ala.  478,  construing  deed  in 
consideration  of  natural  love  and  affection  for  grantees  who  are  grandchildren, 
as  conveyance  under  statute  of  uses  and  trusts  if  not  valid  as  deed  of  bargain 
and  sale;  Baker  v.  Westcott,  73  Tex.  129,  11  S.  W.  159,  holding  vaUdity  not 
affected  by  omission  of  recital. 
Constmction  of  conveyance. 

»  Cited  in  Chenery  v.  Stevens,  97  Mass.  77,  construing  conveyance  of  nature  to 
vest  title  according  to  intention  of  parties;  West  v.  West,  155  Mass.  317,  29 
N.  E.  532,  construing  deed  giving  grantee  use  of  premises  for  support  after 
grantor's  death  as  giving  right  to  possession  upon  grantor's  death;  Carr  v. 
Richardson,  157  Mass.  576,  32  N.  E.  958,  holding  that  grantee  takes  only  life 
estate  with  power  of  sale  under  deed  to  her  and  heirs  in  trust  for  grantee's 
use  during  life,  part  unsold  to  be  held  in  trust  for  grantor  and  heirs;  Lamar 
V.  Minter,  13  Ala.  31,  holding  that  when  designation  of  property  in  conv^ance 
doubtful  construction  must  be  in  favor  of  grantee,  against  grantor;  Foster  t. 
Dennison,  9  Ohio,  121,  construing  instrument  obligating  grantors  forever  to  quit 
claim  land,  as  conveyance. 
Alteration,  cancelation,  or  redelivery  of  deed  as  devesting  title. 

Cited  in  Chessman  v.  Whittemore,  23  Pick.  231,  holding  vested  title  not  in- 
validated by  subsequent  material  alterations;  Parker  v.  Kane,  4  Wis.  1,  66 
A.  D.  283;  King  v.  Crocheron,  14  Ala.  822;  Botsford  v.  Morehouse,  4  Conn. 
550;  Farrar  v.  Farrar,  4  N.  H.  191,  17  A.  D.  410,— holding  title  not  devested  by 
mere  cancelation;  Tomson  v.  Ward,  1  N.  H.  9,  holding  that  cancelation  of  un- 
recorded deed  with  intent  to  reinvest  estate  operates  as  reconveyance;  Brown  v. 
Brown,  1  Woodb.  &  M.  325,  Fed.  Cas.  No.  1,994,  holding  act  of  grantor  in  taking 
back  deed  for  safe  keeping  does  not  deprive  grantee  of  right  to  take  same  from 
grantor's  papers  after  latter's  death  and  place  on  record. 

Cited  in  note  in  18  L.R.A.(N.S.)   1168,  on  effect  of  destruction  or  cancelation, 
or  redelivery  to  grantor  for  that  purpose,  of  delivered  but  unrecorded  deed. 
Execution  lien  as  relating  back. 

Distinguished   in   Campbell  v.   Keys,   130  Mich.   127,   80  N.  W.   720,  holding 
that  execution  levy  following  attachment  does  not  relate  back  so  as  to  give  lien* 
upon  title  as  there  shown  by  record. 
Validity  of  release  of  dower. 

Distinguished  in  Powell  v.  Monson  &  B.  Mfg.  Co.  3  Mason,  347,  Fed-  Cas. 
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\,  holding  release  of  dower  by  married  woman  alone  after  deed  executed 
id  and  for  new  oonsideration  unenforceable  under  statute. 

by  statute  of  uses  and  trusts. 
I  Farmers'  &  M.  Ins.  Co.  y.  Jensen,  58  Neb.  522,  44  L.R.A.  8G2,  78  N. 

holding  statute  of  uses  not  part  of  law  of  Nebraska;  Society  for 
on  of  Gospel  t.  Hartland,  2  Paine,  536,  Fed.  Cas.  No.  13,155,  holding 
uses  and  trusts  adopted  in  Vermont. 

1  note  in  16  L.R.A.(N.S.)  1154,  on  statute  of  uses  in  the  United  States, 
billty  of  submission  to  arbitration. 

I  Deerfield  v.  Arms,  20  Pick.  480,  32  A.  D.  480,  holding  submission  to 
1  inoperative  under  statute  imenforceable  as  common  law  submission. 

SC.  80,  ANDOVER  TURNPK.  CORP.  ▼.  GOULD,  6  MASS.  40. 

lent  of  assessment  or  payment  on  stock— Personal  action. 

t  Franklin  Glass  Co.  ▼.  White,  14  Mass.  286,  denying  personal  liability 
r  of  incorporated  manufacturing  company  for  assessments  imposed  by 

Allegheny  Valley  Camp  Meeting  Asso.  y.  Kountz,  29  Pa.  Super.  Ct 
ing  shareholder's  personal  liability  under  statute  making  assessments 

lots  represented  by  stock;  Connecticut  k  P.  River  R.  Co.  v.  Bailey, 
5,  58  A.  D.  181,  holding  stockholder  bound  by  promise  to  pay  assess- 
tained  in  book  of  subscriptions  although  charter  provides  for  sale  of 

;  Hartford  k  N.  H.  R.  Co.  v.  Kennedy,  12  Conn.  490,  holding  promise 
ittflhnents' implied  from  relation  Of  stockholder  and  company;  McDon- 
belps,  15  How.  Pr.  372,  holding  action  on  debt  maintainable  for  assess- 
tted  by  statute  authorizing  directors  to  require  payment;  Franklin 
v.  Alexander,  2  N.  H.  380,  9  A.  D.  92,  denying  stockholder's  liability 
le  to  pay  assessment  collectable  under  act  of  incorporation  by  sale 
re  he  sold  shares  and  repurchased  after  assessment;  Seymour  v.  Stur- 
L  Y.  134,  holding  in  absence  of  express  promise  to  take  and  pay  for 
personal  liability  incurred  by  nonpayment;  Hartford  &  N.  H.  R.  Co. 
y,  12  Conn.  499,  sustaining  right  of  railroad  corporation  to  collect  assess- 
>n  stock  held  by  original  subscriber;   Cross  v.  Pinckneyville  Mill  Co. 

sustaining  right  of  lumbering  corporation  to  enforce  payment  of  calls 
issued  before  organization,  where  organization  afterwards   perfected; 

Tump.  Corp.  v.  Swan,  10  Mass.  384;  Middlesex  Turnp.  Corp.  v.  Locke, 

168, denying  liability  of  member  of  turnpike  corporation  expressly 

to  pay  assessments  for  assessment  imposed  after  alteration  of  course 
Y  law;  Littleton  Mfg.  Co.  v.  Parker,  14  N.  H.  543,  denying  power  of 
n  to  assess  shares  for  general  purposes  until  all  stock  subscribed  for; 
9  Trust  ft  D.  Co.  T.  Melton,  196  Pa.  176,  46  Atl.  308  (affirming  20  Pa. 
»,  28  Pittsb.  L.  J.  N.  S.  86),  denying  right  of  receiver  of  foreign  cor- 
jo  recover  of  resident  stockholder  tax  on  stock  imposed  by  city  of  an- 
B. 
I  reference  notes  in  5  A.  D.  642;  40  A.  D.  358, — on  liability  of  stock* 

subscription  for  stock;  81  A.  D.  394,  on  corporation's  right  of  action 
elinquent  subscriber;  58  A.  D.  191,  on  remedy  by  sale  of  delinquent 
g  cumulative. 

1  notes  in  9  A.  D.  97,  on  nature  of  liability  of  subscriber  to  corpora- 
>.R»A.  798,  on  obligation  of  subscriber  to  corporate  stock  to  pay  for 
3  A.  S.  R.  354,  356,  on  action  to  enforce  personal  liability  of  sub- 
>  corporate  stock  where  there  is  an  express  promise  to  pay;  47  L.R.A^ 
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246,  250,  on  how  far  subscription  may  be  enforced  11  contract  contains  no  ex- 
press promise  to  pay. 

Distinguished  in  Ft.  Edward  k  Ft.  M.  PI.  Road  Co.  v.  Payne,  17  Barb.  S67, 
holding  promise  to  pay  implied  from  membership  in  corporation  paying  dividends ; 
New  Hampshire  C.  R.  Co.  v.  Johnson,  30  N.  H.  890,  64  A.  D.  300,  sustaining 
stockholder's  liability  on  express  promise  to  pay  without  resorting  to  sale  of 
stock;  Dexter  &  M.  PI.  Road  Co.  v.  Millerd,  3  Mich.  91,  sustaining  power  of 
corporation  under  statute  to  enforce  payment;  San  Joaquin  Land  &  Water  Co. 
▼.  Beecher,  101  Cal.  70,  36  Pac.  349,  sustaining  right  of  directors  under  statute 
to  maintain  action  against  stockholders;  Smith  ▼.  Natchez  S.  B.  Co.  I  How. 
( Miss. )  479,  holding  agreement  to  pay  for  stock  contained  in  subscription  paper 
enforceable  by  corporation. 

Criticized  in  Kirksey  v.  Florida  A  G.  P.  R.  Co.  7  Fla.  23,  68  A.  D.  426,  susUln- 
ing  right  of  corporation  to  maintain  action  on  implied  promise,  notwithstanding 
power  of  sale  and  forfeiture;  Beene  v.  Cahawba  &  M.  R.  Co.  3  Ala.  660,  sustain- 
ing right  of  corporation  to  maintain  assumpsit  on  contract  to  take  stock  and  pay 
in  instalments. 

—  Sale  of  stock. 

Cited  in  Andover  A  M.  Tump.  Corp.  v.  Hay,  7  Mass.  102;  Belfast  A  M.  L. 
R.  Co.  V.  Moore,  60  Me.  661;  Bangor  House  Proprietary  v.  Hinckley,  12  Me. 
386;  Bangor  Bridge  Co.  v.  McMahon,  10  Me.  478, — holding  sale  remedy  for  non- 
payment in  absence  of  express  contract  to  pay ;  Hulitt  v.  Bell,  86  Fed.  98,  holding 
assessment  to  restore  impaired  capital  enforceable  under  statute  only  by  sale; 
Mechanics'  Foundry  A  Mach.  Co.  v.  Hall,  121  Mass  272,  denying  liability  of  stock- 
holders for  balance  of  assessment  due  after  sale  for  nonpayment ;  New  Haven  Horse 
Nail  Co.  V.  Linden  Spring  Co.  142  Mass.  349,  7  N.  E.  773,  denying  liability  of 
stockholders  beyond  value  of  shares  held;  Kennebec  A  P.  R.  Co.  v.  Kendall,  31 
Me.  470,  holding  personal  liability  not  created  by  power  of  sale  given  by  statute 
to  corporation  for  stockholder's  nonpayment  of  assessments. 

—  Forfeiture  of  stock. 

Cited  in  Re  Long  Island  R.  Co.  19  Wend.  37,  32  A.  D.  429,  denying  right  of 
incorporated  company  to  enact  by-law  declaring  forfeiture  of  stock  for  non- 
payment of  instalments  unless  express  power  granted  by  statute;  Herkimer 
Mfg.  A  Hydraulic  Co.  v.  Small,  21  Wend.  273,  sustaining  right  of  incorporated 
company  with  power  to  issue  calls  for  unpaid  subscriptions  to  sue  to  recover 
same  or  declare  forfeiture;  Greenville  A  C.  R.  Co.  v.  Cathcart,  4  Rich.  L.  89» 
denying  that  charter  providing  for  forfeiture  of  stock  for  nonpayment  takes  awaj 
right  of  corporation  to  sue  for  instalments;  Peoria  A  O.  R.  Co.  v.  Elting,  17 
111.  429,  holding  power  of  corporation  to  enforce  payment  of  subscriptions  to 
stock  not  impaired  by  subsequent  grant  of  power  to  declare  forfeiture. 
Excluslveness  of  statutory  remedies. 

Cited  in  Johnston  v.  Louisville,  11  Bush.  627,  holding  resort  to  other  mode  of 
enforcing  right  excluded  by  statute  providing  full  and  adequate  mode  of  en- 
forcing new  right  given;  Montour  v.  Purdy,  11  Minn.  384,  Gil.  278,  88  A.  D.  88, 
holding  method  of  enforcement  of  lien  prescribed  by  statute  creating  it  exclu- 
sive; Briggs's  Petition,  29  N.  H.  547,  holding  remedy  prescribed  by  statute  for 
abatement  of  taxes  exclusive;  State  t.  Piazza,  66  Miss.  426,  6  So.  316,  holding 
special  remedy  provided  by  statute  for  collection  of  tax  exclusive;  Fletcher  ▼. 
State  Capital  Bank,  37  N.  H.  369;  Roxbury  v.  Nickerson.  114  Mass.  644;  Boston 
v.  Shaw,  1  Met,  130, — holding  action  of  assumpsit  for  sewer  connection  will  not 
lie  where  statute  provides  reimbursement  by  tax;  Osbom  v.  Danvers,  6  Pick.  98, 
requiring  tax  payer  claiming  to  be  overrated  to  apply  for  abatement  in  manner 
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\xy  statute;  Appleton  v.  Hopkins,  6  Gray,  630,  holding  statute  abolish* 
fionment  for  debt  inapplicable  to  warrant  of  distress  for  nonpayment 

Hibbard  ▼.  Clark,  56  N.  H.  155,  22  A.  R.  442,  denying  power  of  col- 
town  to  enforce  payment  of  taxes  when  statute  provides  other  remedy; 
&  M.  R.  Co.  V.  Vosburg,  71  Ark.  232,  72  S.  W.  674,  holding  penalty 
>y  statute  requiring  railroad  companies  to  construct  stock  guards  ez- 
nd  action  for  compensatory  damages  will  not  lie;  First  Nat.  Bank  v. 
Barb.  429;  Wiley  y.  Starbuck,  44  Ind.  298, — holding  state  usury  statute 
le  to  one  sued  by  national  bank  to  recover  loan ;  Hancock  County  v.  First 
k,  32  Ohio  St.  194,  holding  specific  remedy  provided  by  statute  against 
ion   in  loaning  public  funds  exclusive  of  civil  action;   Atty.  Gen.  v. 

(Knowlton  v.  Williams)  174  Mass.  476,  47  L.R.A.  314,  55  N.  E.  77, 
bat  relief  from  violations  of  statute  must  be  sought  at  common  law 
^te  gives  no  remedy;  Arnold  v.  Roraback,  8  Allen,  429,  holding  scire 
ty  remedy  of  creditor  whose  judgment  has  been  returned  unsatisfied 
lages  for  officer's  seizure  of  property  not  subject  to  execution;  Sowle 
V.  Bernard,  100  Ky.  668,  18  Ky.  L.  Rep.  1106,  39  S.  W.  239,  holding 

right  of  debtor  to  discharge  from  arrest  enforceable  in  statutory  mode 

A  notes  in  7  A.  R.  260,  necessity  of  pursuing  specific  remedy  provided 
e;  1  £.  R.  C.  686,  on  limitation  of  remedy  to  that  given  by  statute 
'  statute,  new  ofl^ense  with  penalty,  or  new  right  with  specific  relief, 
;  11  L.R.A.  818,  on  collection  of  tax  by  suit. 

uished  in  Dauchy  v.  Brown,  24  Vt.  197,  holding  that  method  provided 
e  for  collection  of  debts  owing  by  corporation  must  be  followed  by 
Reed  v.  Omnibus  R.  Co.  33  Cal.  212,  requiring  enforcement  of  forfeiture 

for  excessive  transportation  rate  to  be  in  manner  prescribed  by  statute 
forfeiture;  State  v.  Poulterer,  16  Cal.  514,  holding  remedy  in  penal 
statute  requiring  auctioneer  to  pay  tax  not  exclusive  so  as  to  bar  action 
United  SUtes  v.  Washington  Mills,  2  Cliff.  601,  Fed.  Cas.  No.  16,647, 
^  right  to  maintain  assumpsit  for  tax  due  on  yam  although  statute 
ides  remedy  by  distraint;  Risse  v.  Collins,  12  Idaho,  689,  87  Pac.  1006, 
amages  given  by  statute  for  herding  sheep  upon  imappropriated  lands 
I  from  plaintiff's  dwelling  awarded  on  different  theory  than  those  for 
n  own  land. 

tlon  of  power  as  prescribed  by  statute. 

n  Faribault  v.  Misener,  20  Minn.  396,  Gil.  347;  Ellsworth  ▼.  Mitchell, 
7 ;  Hovey  v.  Mayo,  43  Me.  322, — holding  that  where  new  power  conferred 
e  and  means  of  executing  prescribed  such  provision  must  be  followed; 

Diggs,  98  Va.  749,  61  L.R.A.  902,  37  8.  E.  315;  Kerr  v.  Woolley,  3 
3,  24  Pac.  831, — requiring  statutory  method  of  enforcing  tax  law  to  be 
onstnied;  Mix  v.  Ross,  57  III.  121,  requiring  enforcement  of  city  tax 
T  prescribed  by  statute  authorizing  tax;  Prowers  County  v.  Pueblo  & 
'  R.  Co.  3  Colo.  App.  398,  33  Pac.  682,  denying  power  of  board  of  direc- 
evy  special  school  tax  when  statute  gives  power  to  electors;   Colorado 

V.  Humphrey,  16  Colo.  34,  26  Pac.  165,  holding  jury  of  12  chosen  from 
lanel  illegal  in  condemnation  proceeding  required  to  be  6  freeholders 
1  vacation. 

niished  in  Taylor  v.  Benham,  6  How.  233,  12  L.  ed.  130,  sustaining 
trustees  under  will  with  power  of  sale  to  sell  lands  owned  by  testator 
i  held  in  tnist. 
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4  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS. 

SnlBcieiicy  of  oonsfderatlon. 

Cited  in  Middlebury  College  v.  Williamson,  1  Vt.  212,  holding  note 
payment  of  subscription  to  pennanent  college  fund  based  on  good  cons 
Wheeler  v.  Toof,  2  Mich.  N.  P.  44,  holding  promise  to  contribute  towar 
tion  of  church  debt  sufficient  consideration  for  note  therefor;  Canal  Fu: 
T.  Perry,  5  Ohio,  56,  sustaining  validity  of  contracts  to  contribute  mon 
ing  canal  located  in  particular  place. 
Validity  of  oral  contracts  by  corporation. 

Cited  in  Bank  of  Columbia  v.  Patterson,  7  Cranch,  299,  3  L.  ed.  35] 
ing  power  of  agents  of  corporation  to  make  parol  contracts. 
Attestation  of  corporate  assignment. 

Cited  in  Garrison  t.  C<Hnb8,  7  J.  J.  Marsh.  84,  22  A.  D.  120,  holdin] 
signment  of  judgment  by  corporation  should  be  attested  by  corporate 
Municipal  taxing  power. 

Cited  in  Dubuque  ▼.  Illinois  C.  R.  Co.  39  Iowa,  56,  denying  right 
municipal  corporation  of  power  to  levy  taxes. 

Cited  in  notes  in  8  A.  S.  R.  507,  on  what  is  a  tax;  35  L.R.A.  59,  ox 
create  liability  of  property  to  pay  local-improvement  assessment. 
Taxes  as  set-off  for  gas  supplied. 

Cited  in  Nebraska  City  v.  Nebraska  City  Hydraulic  Gaslight  &  C 
Neb.  339,  2  N.  W.  870,  holding  back  taxes  due  city  from  gas  company 
counterclaim  in  action  for  gas  supplied  city. 
Form  of  action  to  collect  tax. 

Cited  in  note  in  42  A.  S.  R.  655,  656,  on  suits  for  collection  oi 
taxes. 
Injunction  Issued  without  notice. 

Cited  in  Meier  v.  Fidelity  Nat.  Bank,  43  Wash.  324,  86  Pac.  574,  on 
of  injunction  issued  without  notice  in  absence  of  emergency. 

4  AM.  DEC.  84,  TOWNE  t.  JAQUITH,  6  MASS.  46. 
Unanimity  of  agreement  by  arbitrators,  etc. 

Cited  in  Hodges  v.  Thacher,  23  Vt.  455,  holding  reports  signed  1 
three  commissioners  appointed  on  estate  properly  rejected;  Robbins  i 
192  Mass.  443,  78  N.  £.  503,  holding  payment  to  one  of  two  joint  ageni 
consent  of  other  insufficient;  Stose  v.  Heissler,  120  111.  433,  60  A.  ] 
N.  E.  161,  holding  unanimity  necessary  on  part  of  referees  appointed  to 
value  of  premises;  Patterson  v.  Leavitt,  4  Conn.  50,  10  A.  D.  98;  1 
Great  Falls  Mfg.  Co.  80  Me.  39,  12  Atl.  878;  Harryman  v.  Harryma 
140;  Eames  v.  Eames,  41  N.  H.  177;  The  Nineveh,  1  Low.  Dec  400, 
No.  10,276, — holding  concurrence  ef  all  arbitrators  in  award  necessc 
sence  of  contrary  agreement. 

Cited  in  notes  in  11  A.  D.  674,  as  to  when  a  majority  may  act; 
115,  as  to  when  majority  may  execute  power  delegated  to  several;  3 
413,  on  necessity  that  arbitrators  act  together  during  proceedings. 

Distinguished  in  Maynard  v.  Frederick,  7  Cush.  247,  holding  award  b; 
of  arbitrators  binding  if  submission  so  provides;   Cooley  v.  Dill,  1  5 
holding  award  by  three  arbitrators  sufficient  under  submission  to  four 
vision  for  fifth  if  they  cannot  agree. 
Validity  of  parol  submission  to  arbitrators. 

Cited  in  Winne  v.  Elderkin,  1  Chand.  (Wis.)  219,  2  Pinney  (Wis 
A.  D.  159,  upholding  award  on  parol  submission. 
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Validity  of  note  executed  by  arbitrators. 

Cited  in  Page  v.  Pendergast,  2  N.  H.  233,  upholding  validity  of  note  executed 
by  arbitrators  and  signed  by  party  liable  without  knowing  amount. 
Cited  in  note  in  11  L.R.A.  625,  on  validity  of  awards. 

4  AM.  D£C.  87,  FORSTBR  ▼.  FUIiLER,  6  MASS.  58. 
Liability  on  contract  by  agent,  guardian,  etc.—Of  principal. 

Cited  in  Pentz  v.  Stanton,  10  Wend.  271,  25  A.  D.  558,  holding  unnamed  princi- 
pal not  liable  on  bill  of  exchange  with  word  "agent"  added  to  signature;  Wells  v. 
Evans,  20  Wend.  251,  holding  release  executed  by  attorney  in  his  own  name  not 
binding  on  principal;  Minard  v.  Mead,  7  Wend.  68,  holding  authority  to  wife  to 
give  notes  insufficient  to  bind  husband  on  note  signed  by  wife  in  her  own  name 
without  reference  to  him;  Hardy  v.  Citizens'  Nat.  Bank,  61  N.  H.  34,  denying 
power  of  guardian  to  bind  ward  by  pledge  of  notes  payable  to  him  as  guardian; 
United  SUtes  Mortg.  Co.  v.  Sperry,  138  U.  S.  313,  34  L.  ed.  969,  11  Sup.  Ct.  Rep. 
321,  on  nonliability  of  ward  personally  on  interest  coupons  executed  by  guardian 
lor  money  borrowed;  Lothrop  v.  Duffield,  134  Mich.  485,  96  N.  W.  577,  holding 
claim  for  attorney's  fees  under  contract  with  guardian,  not  properly  filed  against 
ward's  estate;  Hicks  v.  Chapman,  10  Allen,  463,  holding  rent  due  on  oral  lease 
by  guardian  of  spendthrift  attachable  for  ward's  debts;  Bicknell  v.  Bicknell, 
HI  Mass.  265,  holding  infants  not  bound  by  payment  of  mortgage  on  their  land 
at  request  of  their  father  as  guardian;  Massachusetts  Genera]  Hospital  v.  Fair- 
banks, 132  Mass.  414,  denying  liability  of  insane  person  on  contract  for  board 
and  supplies  under  contract  by  person  subsequently  appointed  guardian;  Pinuey 
V.  Johnson,  8  Wend.  500,  holding  estate  not  liable  on  judgment  against  administra- 
tors on  bond  executed  by  them;  Branch  v.  Branch,  6  Fla.  314,  on  power  of  ad- 
ministrator in  replevin  suit  for  property  of  estate  to  bind  estate  by  executing  bond 
as  executor. 

Cited  in  note  in  89  A.  S.  R.  283,  284,  on  guardian's  power  to  bind  ward's  estate 
by  contract. 

Distinguished  in  Dessau  v.  Bours,  McAll.  20,  Fed.  Cas.  No.  3,825,  holding 
parol  evidence  inadmissible  to  charge  one  not  appearing  on  face  of  draft  to  be 
connected  with  it;  Barlow  v.  Congregational  Soc.  8  Allen,  460,  holding  authorized 
note  by  church  treasurer  continuing  promise  to  pay  "as  treasurer"  of  specified 
•odety  binding  on  society. 

Disapproved  in  McCoy  t.  Lane,  66  Neb.  847,  92  N.  W.  1010,  upholding  guard- 
ian's authority Nto  bind  ward's  estate  by  contract  for  services  reasonably  necessary 
to  estate. 
—  Of  a^nts,  generaMy. 

Cited  in  Gillaspie  v.  Wesson,  7  Port.  (Ala.)  454,  31  A.  D.  715,  holding  agent 
personally  liable  on  contract  unless  authority  to  bind  principal  shown;  Simonds 
T.  Heard,  23  Pick.  120,  34  A.  D.  41,  holding  agent  personally  liable  on  contract 
showing  intent  to  bind  himself  personally;  Citizens'  Bank  v.  Millet,  103  Ky. 
1,  82  A.  8.  R.  546,  44  L.R.A.  664,  44  S.  W.  366,  sustaining  liability  of  agent  for 
amount  of  draft  directed  to  be  charged  to  his  account  although  payee  knew  of 
agency;  Slawson  v.  lioring,  5  Allen,  340,  81  A.  D.  760,  holding  acceptor  of 
draft  personally  liable  though  word  ''agent"  follows  signature;  Mott  v.  Hicks, 
1  Cow.  513,  13  A.  D.  550  (dissenting  opinion),  on  personal  liability  of  indorser 
adding  word  ''agent"  to  signature;  Shiras  v.  Norris,  8  Cow.  60,  holding  one 
borrowing  money  as  assumed  agent  drawing  bill  on  pretended  principal  not  con> 
petent  witness  for  lender  in  action  thereon. 
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^  Of  guardian  or  oonscrrator. 

Cited  in  Sperry  y.  Fanning,  80  111.  371,  holding  one  executing  contract  as 
guardian  of  another  personally  liable;  Andrua  v.  Blazzard,  23  Utah,  233,  54 
L.RJ^.  354,  63  Pac.  888,  holding  guardian  liable  on  contract  for  ward  however 
beneficient  to  latter;  SUte  ex  rel.  Dorman  v.  Fitch,  113  Ind.  478,  16  N.  E.  306, 
holding  guardian  personally  liable  for  clothing,  etc.  necessary  for  ward's  com- 
fort and  support  furnished  at  guardian's  request;  Rollins  ▼.  Marsh,  128  Mass. 
116,  holding  guardian  of  insane  person  personally  liable  on  contract  for  her 
board  and  lodging;  Overton  v.  Beavers,  19  Ark.  623,  70  A.  D.  610,  holding  guardian 
not  liable  in  any  capacity  for  necessaries  furnished  ward  without  his  consent; 
Brown  v.  Eggleston,  53  Conn.  110,  2  Atl.  321,  holding  conservator  not  personally 
liable  for  debts  existing  at  his  appointment;  Overton  v.  Beavers,  19  Ark.  623,  70 
A.  D.  610,  upholding  continuance  after  ward's  majority  of  guardian's  personal  lia- 
bility on  previously  executed  contract;  Taylor  v.  Lovering,  171  Mass.  303,  50  N. 
E.  612,  holding  that  petition  for  writ  of  error  to  reverse  judgment  against  in- 
sane ward  should  be  in  ward's  name  by  guardian;  Worth  v.  Curtis,  15  Me.  228, 
holding  contract  by  guardian  to  tell  ward's  land  at  time  when  he  has  no  author- 
ity to  sell,  void. 

Cited  in  notes  in  70  A.  S.  R.  49;  75  A.  D.  460,— on  personal  liability  of 
guardians. 

Distinguished  in  Sellers  v.  Smith,  11  Ala.  264,  sustaining  right  of  administra- 
tor to  recover  back  from  guardian  excessive  amount  paid  him. 
<—  or  executors  and  administrators. 

Cited  in  Schmittler  v.  Simon,  101  N.  Y.  554,  54  A.  R.  737,  5  N.  E.  452,  holding 
acceptor  of  draft  with  word  "executor"  added  to  signature  personally  liable; 
Winter  v.  Hite,  3  Iowa,  142,  upholding  personal  liability  on  note  of  one  adding 
"executrix  of"  specified  estate  to  signature;  Painter  v.  Kaiser,  27  Nev.  421,  103 
A.  S.  R.  772,  65  L.R.A.  672,  76  Pac.  747,  holding  executrix  individually  liable  on 
agreement  to  distribute  funds  as  fast  as  certain  sum  accumulates;  Wylly  v.  King, 
Ga.  Dec.  pt.  2,  p.  7,  denying  power  of  administrator  as  against  creditors  to  create 
lien  on  property  for  debt  due  before  decedent's  death;  Ward  v.  Venner,  173  Mass. 
210,  53  N.  E.  395,  holding  that  misdescription  of  himself  as  "trustee"  by  executor 
indorsing  note  does  not  prevent  title  passing. 

Distinguished  in  Luscomb  v.  Ballard,  5  Gray,  403,  66  A.  D.  374,  holding  executor 
not  liable  in  any  capacity  for  services  rendered  before  his  appointment  under  con- 
tract with  special  administrator. 
'—  Of  trustees  or  corporate  ofHcers. 

Cited  in  Taylor  v.  Davis  (Taylor  v.  Mayo)  110  U.  S.  330,  28  L.  ed.  163,  4  Sup. 
Ct.  Rep.  147,  holding  trustees  personally  liable  on  contract  though  designating 
themselves  as  trustees;  Stitzer  v.  Whittaker,  3  Neb.  (Unof.)  414,  91  N.  W.  713, 
holding  trust  estate  liable  for  deficiency  on  foreclosure  of  mortgage  on  trust 
estate  given  by  trustee  to  settle  claim  about  to  be  made  lien  on  estate;  Fogg 
Y.  Virgin,  19  Me.  352,  36  A.  D.  757,  holding  persons  signing  individually  note 
describing  them  as  trustees  personally  liable;  Bioger  Williams  Nat.  Bank  v.  Oro- 
ton  Mfg.  Co.  16  R.  I.  504,  17  Atl.  170,  sustaining  personal  liability  of  tniatees 
indorsing  note  in  their  own  names  with  word  "trustees"  of  specified  estate 
added;  Haskell  v.  Cornish,  13  Cal.  45,  denying  personal  liability  of  signers  in- 
dividually of  note  describing  themselves  as  "trustees"  of  specified  church;  Klopp 
V.  Moore,  6  Kan.  27,  holding  trustees  of  church  personally  liable  on  covenant 
to  warrant  and  defend  possession  of  land  sold;  Robinson  v.  Springfield  Co.  21 
Fla.  203,  holding  individual  estate  boimd  by  judgment  against  designated  persons 
'"trustees;"  Kean  v.  Davis,  20  N.  J.  L.  425    (dissenting  opinion),  on  personal 


Digitized  by 


Google 


491  NOTES  ON  AMERICAN  DECISIONS.  [87-88 

liability  <^  one  aigning  bill  of  exchange  with  words  "president  of  specified 
corporation  following  signature;  Fiske  v.  Eldridge,  12  Gray,  474,  upholding  per- 
sonal liability  of  one  signing  note  with  words  ''I  promise  to  pay''  and  words 
""trustee  of  specified  railroad  following  signature;  Morell  v.  Ck>dding,  4  Allen, 
403.  upholding  personal  liability  of  individual  signers  of  note  in  form  "We,  the 
prudential  committee  for  and  in  behalf  of"  specified  church  "agree  to  pay." 

Cited  in  note  in  48  A.  S.  R.  917,  on  personal  liability  to  third  persons  of 
agent  assuming  without  authority  to  make  contract  for  corporation. 

Distinguished  in  Shoe  A  Leather  Nat.  Bank  t.  Dix,  123  Mass.  148,  25  A.  R 
49,  denying  liability  of  signers,  with  word  "trustees"  added  of  note  containing 
promise  to  pay  "as  trustees  but  not  individually." 
—  Of  public  ofBoer. 

Cited  in  Woodes  v.  Dennett,  9  N.  H.  56,  holding  selectman  agreeing  without 
authority  that  town  shall  pay  for  board  of  certain  person,  personally  liable  if 
agreement  contains  words  purporting  personal  promise;  Ives  v.  Hulet,  12  Vt. 
314,  holding  overseer  of  poor  personally  liable  on  contract  for  support  of  poor 
person  having  settlement  in  town,  neglecting  to  procure  order  for  allowance. 
'•or  assignee  for  creditors. 

Cited  in  Warren  v.  Harrold,  92  Tex.  417,  47  S.  W.  364,  holding  assignee  for 
creditors  joining  with  assignor  in  executing  note  as  joint  principal  adding  assignee 
to  signature  personally  liable. 
Nature  of  obligation  of  signer  of  note. 

Cited  in  'Lambert  v.  Lagow,  1  Blackf.  388,  holding  note  signed  by  two  persons 
stating  "I  promise  to  pay"  several  as  well  as  joint. 
Consideration  for  promise. 

Cited  in  Tompkins  v.  Philips,  12  Ga.  52,  holding  damage  or  trouble  to  promisee 
as  well  as  benefit  to  promisor  sufficient  consideration;  Knight  v.  Sawin,  6  Me.  361, 
holding  permission  to  commence  action  in  name  of  another  sufficient  considera- 
tion for  promise  to  indemnify  him  against  all  damages;  Thompson  v.  Mercer 
County,  40  111.  379,  holding  benefit  to  land  in  neighborhood  sufficient  considera- 
tion to  support  subscription  for  erection  of  public  buildings;  Turner  v.  Crigler, 
8  Mo.  16,  holding  execution  of  new  note  sufficient  consideration  for  promise  by 
tssignee  of  old  note  to  indemnify  maker  against  loss  as  garnishee  in  attachment 
suits  against  assignor;  Gordon  v.  Dalby,  30  Iowa,  223,  holding  agreement  to 
perform  contract  to  carry  mail  in  place  of  original  contractor  sufficient  con- 
sideration for  his  promise  that  promisor  shall  receive  entire  pay  agreed  on  by 
government;  Parsonage  Fund  v.  Ripley,  6  Me.  442,  holding  undertaking  by  church 
trustees  to  manage  parish  funds  in  specified  manner  including  payment  of 
pastor's  salary  sufficient  consideration  for  subscription;  Ainsworth  v.  Backus, 
5  Hun,  414,  upholding  liability  for  nonperformance  of  contract  to  keep  policy 
alive  in  consideration  of  part  of  sum  secured. 

Cited  in  note  in  3  L.R.A.  468,  on  consideration  for  subscription  to  common 
object. 

Distinguished  in  Smedes  v.  Bank  of  Utica,  20  Johns.  372,  holding  probability 
of  money  collected  remaining  in  bank  sufficient  consideration  for  implied  promise 
to  give  notice  if  note  taken  for  collection  is  not  paid. 

4  AM.  DEC.  88,  BAKER  ▼.  liOmBTT,  6  BfASS.  78. 
Contracts  for  necessaries. 

Cited  in  St.  John's  Parish  v.  Bronson,  40  Conn.  75,  16  A.  R.  17,  holding  pew  in 
church  not  a  necessary  for  which  husband  is  liable. 
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Cited  in  note  in  10  A.  D.  463,  on  what  are  neoessaries  for  which  husband  is 
liable. 
Validity  of  oontracta  of  persons  under  disability— Infants. 

Cited  in  Millsaps  v.  Estes,  137  N.  C.  635,  107  A.  S.  R.  496,  70  LJLA.  176,  50 
S.  E.  227,  holding  agreement  by  infant  to  submit  to  arbitration  voidable;  Pitts- 
burg, C.  C.  A  St  L.  R.  Co.  V.  Haley,  69  111.  App.  04,  holding  infant  not  bound 
by  agreement  to  compromise  suit;  Bromley  v.  School  Dist.  No.  6,  47  Vt  381, 
holding  infant  not  bound  by  accepting  part  of  claim  though  told  tiiat  it  must  be 
in  full  payment;  Worthy  v.  Jonesville  Oil  Mill,  77  S.  C.  69,  11  L.ILA.(N.S.)  690, 
57  8;  E.  634,  holding  return  by  injured  infant  of  consideration  for  release  not 
prerequisite  to  suit  for  such  injuries  during  minority;  Heath  t.  Stevens,  46  N.  H. 
251,  holding  repayment  of  money  paid  for  infant's  fare  not  prerequisite  to  aetioo 
to  recover  back  larger  payment  by  infant  in  consideration  of  same;  Medbury  v. 
Watrous,  7  Hill,  110,  upholding  infant's  right  after  attaining  majority  to  recover 
on  quantum  meruit  for  services  rendered  in  payment  of  disaffirmed  contract; 
Abell  V.  Warren,  4  Vt.  149,  upholding  infant's  right  to  recover  on  quantum  meruit 
for  services  on  disaffirming  order  on  third  person  for  cloth  in  payment;  Taft 
V.  Pike,  14  Vt.  405,  39  A.  D.  228,  denying  right  of  infant  to  recover  in  full  for 
services  while  retaining  property  transferred  in  part  payment;  Crotty  v.  Eagle, 
35  W.  Va.  143,  13  S.  E.  59,  holding  infant  suing  by  next  friend  not  bound  by 
agreement  by  attorney  employed  by  latter;  Hill  v.  Roderick,  2  Clark   (Pa.)  161, 

3  Pa.  L.  J.  420,  holding  settlement  of  boundary  between  infant  and  adult  by 
former's  guardian  binding  on  latter  if  acquiesced  in  by  infant;  Bradford  v. 
French,  110  Mass.  365,  upholding  infant  mortgagee's  right  to  make  demand  on 
officer  attaching  mortgaged  property  on  writ  against  mortgagor ;  People  v.  Moores, 

4  Denio,  518,  47  A.  D.  272,  holding  infant  Hable  on  bastardy  bond  executed  by 
him  as  principal ;  Barker  v.  Hibbard,  54  N.  H.  539,  20  A.  R.  160,  holding  infant 
liable  for  services  of  attorney  in  defending  him  in  bastardy  proceeding. 

Cited  in  note  in  11  L.R.A.(N.S.)    690,  on  avoidance  by  infant  of  release  of 
cause  of  action  ew  delicto, 
—  Married  women. 

Cited  in  Berry  v.  Seawall,  13  C.  C.  A.  101,  31  U.  S.  App.  30,  65  Fed.  742, 
holding  married  woman  bound  by  equal  and  fair  partition  of  property  held  in 
cotenancy,  made  by  her  husband  and  consented  to  by  her;  United  States  v. 
Garlinghouse,  4  Ben.  194,  Fed.  Cas.  No.  15,189,  upholding  validity  of  internal 
revenue  bond  given  by  woman  carrying  on  business  separate  from  husband. 
» Insane  persons. 

Cited  in  Breckenridge  v.  Ormsby,  1  J.  J.  Marsh.  236,  19  A.  D.  71,  holding  deed 
by  lunatic  voidable  only. 
Setting  aside  award. 

Cited  in  Rice  v.  Loomis,  28  Ind.  399,  holding  fraud  in  procuring  agreement  to 
submit  to  arbitration  ground  for  setting  aside  award. 

Cited  in  note  in  70  L.R.A.  172,  on  arbitration  of  infant's  cause  of  action. 
liiablllty  of  joint  trespassers. 

Cited  in  reference  note  in  43  A.  D.  667,  on  effect  of  judgment  against  one  of 
several  joint  tort  feasors. 

Distinguished  in  Lightner  v.  Brooks,  2  Cliff.  287,  Fed.  Cas.  No.  8,344,  holding 
railroad  company  contracting  for  cars  to  contain  certain  improvement  not  liable 
for  contractor's  unlicensed  use  thereof. 
Separate  suits  against  joint  trespassers. 

Cited  in  Sheldon  v.  Kibbe,  3  Conn.  214,  8  A.  D.  176;  Sanderson  v.  Caldwell,  t 
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Aik.  (Vt)   195, — holding  tmsatiafled  judgment  against  one  joint  trespasser  not 
bar  to  action  against  other  person  for  same  tort. 
Discbarge  of  otbero  by  release  of  one  Joint  debtor. 

Cited  in  Cox  v.  Smith,  10  Or.  418,  holding  judgment  against  principal  debtor 
discharged  by  satisfaction  in  full  of  smaller  judgment  against  surety;  Turner 
T.  Hitchcock,  20  Iowa,  310,  denying  right  to  more  than  one  satisfaction  for  joint 
tort  thou|^  several  verdicts  obtained. 

Cited  in  notes  in  92  A.  S.  R.  880;  58  L.R.A.  297, — on  effect  of  release  not 
imder  seal  of  one  joint  tort  feasor  on  liability  of  others. 

4  AM.  DEC.  90,  SARGBNT  ▼.  APPLETON,  6  MASS.  85. 
Effect  of  discharging  party  to  oommereial  paper. 

Cited  in  Hawkins  v.  Thompson,  2  McLean,  111,  Fed.  Cas.  No.  6,246,  holding 
subflequent  indorser  discharged  by  release  of  earlier  one;  Curry  v.  Mobile  Bank, 
8  Port.  (Ala.)  360,  denying  right  of  holder  to  strike  out  name  of  indorser  pre- 
ceding one  whom  he  seeks  to  hold;  Pickering  v.  Marsh,  7  N.  H.  192,  holding 
surety  on  note  releasing  parties  accommodated  by  note  by  accepting  assignment 
for  creditors,  estopped  to  assert  liability  of  maker  to  him;  Person  v.  Sanger,  1 
Woodb.  A  M.  138,  Fed.  Cas.  No.  4,752,  holding  covenant  not  to  sue  one  signer 
of  note  for  specified  time  not  release  of  other  signers. 

Distinguished  in  Beals  v.  Tarbell,  4  Met.  93,  holding  discharge  of  maker  con- 
tented to  by  indorser  not  available  to  latter  in  action  by  holder. 
Xotice  of  nonaceeptance. 

Cited  in  reference  note  in  2  A.  D.  619,  on  necessity  of  notice  of  nonaceeptance 
of  bill. 

4  AM.  DEC.  92,  RICHARDSON  T.  BiAINE  INS.  CO.  6  MASS.  102. 
Effect  of  illegal  action;  restraints  and  detentions. 

Cited  in  Carrington  v.  Caller,  2  Stew.  (Ala.)  175,  on  validity  of  association  to 
purchase  public  lands  and  reselling  at  profit  to  prevent  competition;  Hart  v. 
United  States,  28  C.  C.  A.  612,  65  U.  S.  App.  479,  84  Fed.  799  (dissenting  opin- 
ion), on  right  of  citizens  of  United  States  to  carry  arms  to  belligerents  subject 
to  opposing  belligerents'  right  of  seizure;  The  City  of  Mexico,  24  Fed.  33,  hold- 
ing transportation  of  arms  for  use  of  insurgents  against  state  with  which  United 
States  is  at  pease  not  ground  for  forfeiture  of  vessel;  The  Spartan,  25  Fed.  44, 
bolding  obligations  of  charter  party  dissolved  by  blockade  of  port  of  destina- 
tion; The  Saratoga,  2  Gall,  164,  Fed.  Cas.  No.  12,355,  holding  no  wages  due 
mariners  if  voyage  broken  up  by  interdiction  of  conunerce  with  port  of  destina- 
tion. 

—  Insurance  cases;  abandonment. 

Cited  in  Kelly  v.  Home  Ins.  Co.  97  Mass.  288,  holding  policy  on  liquors  kept 
for  sale  in  violation  of  statute  void;  Cook  v.  Essex  F.  &  M.  Ins.  O.  6  Mass.  122, 
holding  boarding  of  vessel  and  warning  not  to  enter  port  of  destination  not  a 
restraint  or  detention;  Amory  v.  Jones,  6  Mass.  318,  holding  underwriters  not 
chargeable  with  total  loss  because  of  abandonment  of  voyage  from  fear  of  cap- 
ture; Andrews  v.  Essex  F.  &  M.  Ins.  Co.  3  Mason,  6,  Fed.  Cas.  No.  374,  holding 
seizure  for  illicit  trade  at  port  of  destination  n^t  covered  by  policy  though  both 
parties  supposed  port  would  be  open;  Archibald  v.  Mercantile  Ins.  Co.  3  Pick.  70, 
denying  liability  for  vessel  captured  for  illegal  trading,  neither  party  supposing 
method  employed  to  be  such;  Messonier  v.  Union  Ins.  Co.  1  Nott  &  M*C.  155, 
holding  abandonment  of  vessel  captured  while  nations  were  at  peace  not  justi- 
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fied  by  feftr  of  recapture;  Tucker  v.  United  M.  &  F.  Ins.  Co.  12  Mass.  288,  denying 
liability  of  insurers  of  vessel  captured  but  released  before  abandonment  after 
which  completion  of  voyage  too  hazardous;  Brewer  v.  Union  Ins.  Co.  12  Mass. 
169,  7  A.  D.  53,  holding  abandonment  not  justified  by  mere  announcement,  after 
news  of  war  reaches  place,  of  intention  of  opposing  commanders  to  capture  ves- 
sel if  she  attempts  to  sail. 

Cited  in  reference  notes  in  22  A.  D.  349,  on  abandonment  of  insured  property; 
28  A.  D.  252,  on  abandonment  of  insured  vessel;  19  A.  D.  288,  as  to  when  aban- 
donment can  be  made ;  5  A.  D.  229,  as  to  right  of  insured  to  abandon  when  port  of 
destination  is  actually  blockaded;  43  A.  D.  198,  on  construction  of  insurance 
against  "arrests,  restraints,  and  detainments  of  Kings,  princes,  people,  etc" 

Cited  in  notes  in  13  E.  R.  C.  672,  on  alteration  of  voyage  as  terminating  risk;. 
9  E.  R.  C.  418,  on  peril  as  excuse  for  deviation  from  contract  of  insurance; 
13  E.  R.  C.  669,  on  termination  of  risk  by  abandonment;  1  E.  R.  C.  20,  on  neces- 
sity for  actual  capture  to  justify  insured  in  abandoning  vessel;  14  E.  R.  C.  540^ 
on  liability  of  insured  for  premium  on  illegal  insurance;  14  £.  R.  C.  356,  on  un- 
lawful and  intentional  act  of  master  as  barratry. 

Distinguished  in  Savage  v.  Pleasants,  5  Binn.  403,  6  A.  D.  424,  upholding 
ri|^t  of  insured  to  abandon  for  total  loss  where  entry  of  port  of  destination  pre- 
vented by  military  power  of  belligerent;  Boardman  v.  Merrimack  Mut.  F.  Ins. 
Co.  8  Cush.  583,  holding  insurance  on  shoe  manufactory  and  goods  in  it  not 
avoided  by  holding  lottery  in  building. 

Disapproved  in  Thompson  v.  Read,  12  Serg.  it  R.  440,  holding  insurer  liable 
where  vessel  boarded  and  threatened  with  capture  if  entry  of  port  of  destination 
persisted  in. 
Partial  and  total  loss. 

Cited  in  Poole  v.  Protection  Ins.  Co.  14  Conn.  47,  holding  rule  as  to  partial 
or  total  loss  from  shipwreck  not  varied  by  inserting  memorandum  excepting  ar- 
ticles from  particular  average. 

Disapproved  in  Brooke  v.  Louisiana  State  Ins.  Co.  4  Mart.  N.  S.  640,  holding 
insurers  not  liable  for  partial  loss  under  provision  "free  from  average  unless 
general.'* 
Right  to  freight  on  partial  performance  of  contract. 

Cited  in  Palmer  v.  Lorillard,  16  Johns.  348,  on  right  to  ratable  freight  on 
voluntary  acceptance  of  goods  at  intermediate  port.  ^ 

4  AM.  DEO.  105,  MANEELY  ▼.  McGEE,  6  MASS.  142. 
Presumption  that  note  Is  payment. 

Cited  in  Palmer  v.  Elliot,  1  Cliflf.  63,  Fed.  Cas.  No.  10,090;  French  v.  Price,. 
24  Pick.  13, — holding  note  taken  for  pre-existing  debt  prima  facie  evidence  of  pay- 
ment; Tallant  v.  Stedman,  176  Mass.  460,  57  N.  E.  683,  holding  giving  of  non-nrgo- 
tiable  note  not  prima  facie  evidence  of  payment;  Melledge  v.  Boston   Iron   Co. 

5  Cush.  158,  51  A.  D.  59,  holding  presumption  of  payment  of  little  weight  when 
note  made  by  agent  of  debtor;  Bunker  v.  Barron,  79  Me.  62,  1  A.  S.  R,  282,  8 
Atl.  253,  holding  presumption  of  payment  repelled,  if  creditor  deprived  of  mort- 
gage security;  United  States  v.  Williams,  1  Ware,  173,  Fed.  Cas.  No.  16,724,. 
holding  check  not  presumed  payment  of  duty  bond. 

Cited  in  reference  notes  in  42  A.  D.  383,  on  presumption  as  to  agreement  that 
note  was  received  as  payment;  51  A.  D.  73,  on  rebutting  presumption  of  pay- 
ment by  acceptance  of  note. 
—Intent. 

Cited  in  Fowler  v.  Bush,  21  Pick.  230,  holding  presumption  of  payment  of 
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rabsisting  debt  by  note  goTerned  by  intent;  Curtis  ▼.  Hubbard,  9  Met.  322,  hold- 
ing intention  not  to  accept  note  as  payment  presumed  if  guarantor  released  there- 
by; Davis  V.  Parsons,  167  Mass.  684,  32  N.  E.  1117,  holding  note  for  work  secured 
bj  mechanic's  lien  not  intended  as  payment;  Risher  ▼.  The  Frolic,  1  Woods,  92, 
Fed.  Gas.  No.  11,866,  holding  intent  that  note  is  payment  shown  by  receipt  of 
aeooimt;  Taft  v.  Boyd,  13  Allen,  84,  holding  intent  for  jury  when  new  note  given 
lor  prior  note  secured  by  mortgage. 
Dlsduurge  of  debt  by  note. 

Cited  in  Johnson  y.  Johnson,  II  Mass.  369,  holding  subsisting  debt  not  dis- 
eharged  by  void  note;  Martendale  v.  Follet,  1  N.  H.  96,  denying  recovery  on 
eontmct,  when  note  altered  by  promisee;  Parham  Sewing  Mach.  Co.  v.  Brock,  113 
Mass.  194,  holding  surety  not  discharged  from  liability  by  note  given  by  prin- 
cipal; Huse  V.  Alexander,  2  Met.  167,  holding  the  contrary;  Real  Estate  Bank 
V.  Bawdon,  6  Ark.  668,  holding  that  taking  note  of  agent  and  giving  receipt  of 
ptyment  discharges  principal's  liability;  Re  Ouimette,  1  Sawy.  47,  Fed.  Cas.  No. 
10,622,  holding  acceptance  of  note  not  payment  unless  creditor  expressly  agrees 
bo;  Maxwell  v.  Day,  46  Ind.  609,  holding  that  note  by  partner  for  share  of  firm 
debt  discharges  liability  when  so  agreed;  The  Betsy  &  Rhoda,  2  Ware,  117, 
Fed.  Cas.  No.  1,366,  holding  acceptance  of  note  by  seamen  for  wages  not  pay- 
ment; Wri^t  V.  First  Crockery  Ware  Co.  1  N.  H.  281,  8  A.  D.  68,  holding  debt 
of  corporation  discharged  by  acceptance  of  note  of  agent;  Rindge  v.  Breck,  10 
Cuah.  43,  holding  note  for  necessaries  barred  by  discharge  in  insolvency,  though 
debt  would  not  have  been;  Underwriters'  Wrecking  Co.  v.  The  Katie,  3  Woods, 
182,  Fed.  Cas.  No.  14,342;  holding  receipt  in  satisfaction  of  debt  of  draft  upon 
third  person  novation;  Ilsley  v.  Jewett,  2  Met.  168,  holding  note  for  part  of  debt 
part  payment  within  statute  of  limitations;  Page  v.  Hubbard,  1  Sprague,  335, 
Fed.  Cas.  No.  10,663,  holding  lien  for  materials  furnished  vessel  not  lost  by  tak- 
ing note ;  Hays  v.  M'Clurg,  4  Watts,  462,  denying  recovery  on  debt  without  pro- 
duction of  note;  Wallace  v.  Agry,  4  Mason,  336,  Fed.  Cas.  No.  17,096,  on  taking 
of  bill  of  exchange  as  payment  of  debt;  Bants  v.  Basnett,  12  W.  Va.  772,  on  ex- 
tingaishment  of  prior  note  before  maturity  by  note  for  balance  unpaid. 

Cited  in  reference  notes  in  24  A.  D.  640;  27  A.  D.  192, — as  to  when  note  given 
by  debtor  or  third  person  operates  as  payment;  44  A.  D.  144,  as  to  when  giving 
of  note  operates  as  payment  of  pre-existing  debt. 

Cited  in  notes  in  10  A.  D.  686,  on  payment  by  note;  8  A.  D.  71,  on  giving  of 
note  for  pre-existing  debt  as  prima  facie  discharge;  37  A.  D.  48,  on  extinguish- 
ment of  debt  by  note  or  order;  4  A.  D.  63,  on  discharge  of  other  joint  debtors  by 
taking  note  of  one;  4  E.  R.  C.  208,  on  parol  evidence  to  show  bill  of  exchange 
^ss  given  as  collateral  security;  10  L.R.A.(N.S.)  617,  on  effect  of  transfer, 
witbout  indorsement,  of  worthless  check  or  note  of  third  person  on  account  of 
antecedent  debts. 

Distinguished  in  Bill  v.  Porter,  9  Conn.  23,  holding  giving  of  note  not  pay- 
ment unless  so  agreed. 

i  AM.  DEC.  107,  PARSONS  ▼.  WINSIiOW,  6  MASS.  169. 
Conditions  in  will  or  grant. 

Cited  in  note  in  42  L.  ed.  U.  S.  794,  on  conditions  in  will  against  contesting 
•ny  of  the  provisions  thereof. 

Distinguished  in  Webster  v.  Morris,  66  Wis.  366,  67  A.  R.  278,  28  N.  W.  363, 
upholding  condition  in  bequest  that  before  payment  legatee  must  have  learned 
^fide  and  be  of  good  moral  character,  and  citing  annotation  also  on  this  point. 
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^  In  restraint  of  marriage,  ^nerally. 

Cited  in  Cook's  Estate,  3  Phila.  60»  15  Phila.  Leg.  Int.  63,  holding  condition  in 
bequest  that  annuity  should  oease  on  marriage  of  annuitants  void;  Otis  v.  Prince, 
10  Gray,  681,  holding  void,  gift  over  to  devisee's  heirs  in  event  of  his  mar- 
riage; Randall  v.  Marble,  69  Me.  310,  31  A.  R.  281,  holding  void  provision  that 
on  daughter's  marriage  land  granted  her  shall  be  divided  between  grantor's  chil- 
dren including  the  daughter;  Crawford  v.  Thompson,  91  Ind.  266,  46  A.  R. 
698,  holding  condition  in  bequest  to  widow  for  payment  to  daughter  that  if  daugh- 
ter marries  second  husband  widow  shall  retain  same,  void;  Kennedy  v.  Alexander, 
21  App.  D.  C.  424,  holding  provision  that  testator *8  daughter  shall  hold  property 
devised,  only  while  unmarried,  void;  Jenkins  v.  Merritt,  17  Fla.  304,  holding 
that  condition  in  restraint  of  marriage  not  implied  from  condition  for  ooresidence 
of  two  females  unmarried  at  testator's  death. 

Cited  in  reference  note  in  30  A.  S.  R.  364,  on  conditions  in  restraint  of  mar- 
riage. 

Cited  in  notes  in  80  A.  D.  494,  on  bequest  to  legatee  while  he  or  she  remains 
unmarried;    1  L.R.A.  838,  on  conditions  precedent  and  subsequent  in  restraint 
of  marriage;  6  E.  R.  C.  367;  26  E.  R.  C.  637, — on  validity  of  condition  in  re- 
straint of  marriage. 
» In' restraint  of  widow's  remarriage. 

Referred  to  as  leading  case  in  Walsh  v.  Mathews,  11  Mo.  131,  upholding  limi- 
tation to  widow  of  devise  to  widow. 

I  Cited  in  Mahar  v.  Ollara,  9  111.  424,  on  validity  of  annuity  to  widow  during 
widowhood;  Small  v.  Small,  4  Me.  220,  16  A.  D.  253,  as  to  validity  of  bequest 
to  widow  to  be  held  while  continuing  such;  Middleton  v.  Rice,  4  Clark   (Pa.)  7, 

6  Pa.  L.  J.  228,  Brightly,  88,  holding  condition  that  devise  to  widow  for  life 
shall  cease  if  she  remarries  void;  McCloskey  v.  Gleason,  56  Vt.  264,  48  A.  R. 
770,  upholding  provision  for  setting  apart  specified  amoimt  for  building  monu- 
ment on  remarriage  of  widow  to  whom  life  use  of  estate  otherwise  willed;  Mans- 
field V.  Mansfield,  75  Me.  509,  holding  life  estate  determinable  on  remarriage 
created  by  devise  to  widow  during  widowhood  with  remainder  over;  Mcllvaine 
V.  Gethen,  3  Whart.  575,  holding  that  annuity  to  wife  for  life  if  she  continues 
widow  for  her  sole  and  separate  use  given  in  lieu  of  dower  continues  after  re- 
marriage; McCartee  v.  Teller,  8  Wend.  269,  on  validity  of  provision  in  marriage 
articles  for  forfeiture  on  remarriage  of  annuity  provided  during  widowhood. 

Criticized  in  Dumey  v.  Schoeffler,  24  Mo.  170,  69  A.  D.  422,  upholding  condi- 
tion that  bequest  to  widow  shall  be  void  on  her  remarriage  and  that  the  property 
shall  go  over;  Hughes  v.  Boyd,  2  Sneed,  512,  upholding  provision  for  widow's 
enjoying  entire  estate  for  herself  and  children  while  unmarried  and  division  be- 
tween her  and  children  on  remarriage. 

Held  obiter  in  Snider  v.  Newson,  24  Ga.  139,  upholding  provision  in  will  that 
if  widow  remarried  estate  devised  to  her  should  go  to  children;  Hough's  Estate, 

7  W.  N.  C.  559,  13  Phila.  279,  36  Phila.  Leg.  Int.  442,  holding  limitation  over 
on  remarriage  of  widow  valid  though  to  one  who  would  take  by  descent  case. 

Disapproved  in  Coppage  v.  Alexander,  2  B.  Mon.  313,  38  A.  D.  153,  uphold 
ing  limitation  of  devise  to  widow  to  widowhood,  although  there  is  no  Upnitation 
over. 

Overruled  in  Knight  v.  Mahoney,  152  Mass.  523,  9  L.R.A.  673,  26  N.  E.  971, 
upholding  limitation  to  widowhood  of  use  of  property  devised  to  wife  without 
provision  thereto  in  case  of  remarriage. 
Construction  of  will,  generally. 

Cited  in  Frazer  v.  Weld,  177  Mass.  513,  69  N.  E.  118,  holding  that  will  should 
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liberally  and  beneficially  in  favor  of  legatee;  Gafney  v.  Keniaon,  64 

0  Atl.  706,  holding  devisees  entitled  to  benefit  of  any  doubt  as  to 

1  in  devise;  Bonard's  Will,  16  Abb.  Pr.  N.  S.  128,  holding  unam- 
Is  of  will  not  controlled  by  doubtful  constructions  growing  out  of 
K>ndition  of  testator,  his  property  or  family. 

^tes  in  8  L.R^.  745,  on  interpretation  of  language  of  will;  76  A.  S. 
on  effect  of  devise  or  bequest  to  heir  of  what  he  would  be  entitled 

of  succession. 
>ver. 
His  y.  Page,  7  Cush.  161,  holding  limitation  to  heir  of  same  estate 

descend  void;  Craig  v.  Rowland,  10  App.  D.  C.  402,  holding  that 
lerwise  undisposed  of,  descends  to  testator's  heirs  under  limitation 
ren  of  life  tenant  and  their  descendants  and  in  default  thereof  to 
bt  heirs. 

115,  PARSONS  ▼.  MASSACHUSETTS  INS.  CO.  6  MASS.  197. 
»d  by  marine  policy. 

radley  v.  Nashville  Ins.  Co.  3  La.  Ann.  708,  48  A.  D.  465,  holding 
at  intermediate  port  covered  by  policy  ''to"  such  port,  "thence"  to 
;geshall  v.  American  Ins.  Co.  3  Wend.  283,  holding  loss  of  goods 
portation  from  shore  to  vessel  covered  by  policy  insuring  for  six 
1  laden  or  to  be  laden  on  vessel;  Dennis  v.  Home  Ins.  Co.  136  Fed. 
naptha  launch  used  for  communication  with  shore  while  in  port 
>licy  on  yacht  and  launches  "of  and  in''  yacht. 

120,  BOSTON  MTLh  CORP.  ▼.  BULFINCH,  6  MASS.  229. 
dverse  possession. 

nail  V.  Proctor,  16  Mass.  495,  holding  entry  on  vacant  land  without 
lission  by  one  claiming  to  hold  it,  with  open  possession,  a  disseisin ; 
rlestown,  117  Mass.  401,  holding  title  to  fiats  acquired  by  excavat- 
g  with  wall  and  exclusive  use,  for  required  period;  French  v. 
nn.  439,  21  A.  D.  680,  holding  title  acquired  by  possession  for  re- 
4  land  beyond  true  boundary  under  misapprehension  as  to  its  place; 
er,  3  N.  H.  49,  holding  possession  without  color  of  title  presumptively 
ion  to  legal  title;  Cornelius  v.  Gilberson,  25  N.  J.  L.  1,  holding  title 
ed  land  not  acquired  by  making  surveys,  paying  taxes  and  occasion- 
timber;  Farley  v.  Smith,  39  Ala.  38,  holding  title  not  acquired  by 
er  few  days  each  year  for  four  years  and  for  three  years  nineteen 
Sydnor  v.  Palmer,  29  Wis.  226,  holding  notice  of  intent  to  hold 
length  of  possession  justifying  knowledge  and  acquiescence  by  coten- 

y- 

iference  notes  in  26  A.  D.  103,  on  requisites  to  obtain  title  by  ad- 
ion;  27  A.  D.  67,  on  possession  of  land  covered  by  water. 

122,  ElililS  ▼.  WELCH,  6  MASS.  246. 
A  of  covenant. 

Die  V.  Lee,  30  Me.  392,  holding  covenant  created  by  any  words  suffi- 
r  intention  of  parties;  Fields  v.  Squires,  Deady,  366,  Fed.  Cas.  No. 
I  land  purchased  from  daughter  who  inherited  from  mother  to  whom 
B  granted  it,  not  within  covenant  to  convey  if  fee  obtained  by  cov- 
I  United  States;  Comstock  v.  Smith,  13  Pick.  116,  23  A.  D.  670, 
Dec.  Vol.  I.— 32. 
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holding  title  subsequently  acquired  from  strmnger  not  within  covenant  to  war- 
rant against  claims  deriyed  from  grantor. 
»  Covenant  of  quiet  enjoyment. 

Cited  in  Duncklee  v.  Webber,  151  Mass.  408,  24  N.  E.  1082,  holding  coirenant 
implied  from  lease  for  specified  term;  Knapp  y.  Marlboro,  29  Vt.  282,  holding 
covenant  implied  from  provision  that  lessee  should  enjoy  the  premises  without 
interruption. 

Cited  in  notes  in  04  A.  D.  544,  on  implied  covenant  for  quiet  enjoyment  in 
lease;  53  A.  S.  R.  113,  on  implied  covenant  for  quiet  enjojrment  in  lease. 
Breach  of  oovenmnt. 

Cited  in  Smith  v.  Hughes,  50  Wis.  620,  7  N.  W.  653,  holding  existing  railways 
over  land  no  breach  of  covenant  of  title;  Wade  v.  Comstock,  11  Ohio  St.  71, 
holding  subsequent  conveyance  by  grantor  to  third  person  not  breach  of  covenant 
of  general  warranty;  Warner  v.  Hitchins,  5  Barb.  666;  Wainsoott  v.  SUvers, 
13  Ind.  497, — holding  tenant  not  liable  for  buildings  accidentally  burned  under 
covenant  to  surrender  premises  in  same  condition;  Osbom  v.  Nicholson,  13 
Wall.  654,  20  L.  ed.  689,  holding  warranty  that  slave  was  such  for  life  not 
bar  to  recovery  of  purchase  price  after  constitutional  abolishment  of  slavery. 

—  Covenant  of  quiet  enjoyment. 

Cited  in  Connor  v.  Bemheimer,  6  Daly,  295,  holding  tearing  down  and  removal 
of  building  by  strangers  not  breach;  Kimball  v.  Grand  Lodge  of  Masons,  131 
Mass.  59,  holding  removal  from  building  of  articles  not  forming  part  of  realty 
not  breach;  Bedell  v.  Christy,  62  Kan.  760,  64  Pac.  620,  holding  eviction  not 
breach  unless  made  under  lawful  and  paramount  title  existing  when  covenant 
made;  International  Trust  Co.  v.  Schumann,  158  Mass.  287,  33  N.  E.  509,  holding 
lessor's  preventing  lessee  from  obtaining  license  or  causing  license  to  be  taken 
away  not  breach;  Pabst  Brewing  Co.  v.  Thorley,  127  Fed.  439,  holding  city's 
taking  possession  of  part  under  power  of  eminent  domain  not  breach;  Goodyear 
Shoe  Machinery  Co.  v.  Boston  Terminal  Co.  176  Mass.  115,  57  N.  E.  214,  holding 
taking  of  premises  by  lessor  under  power  of  eminent  domain  not  breach;  Beddoe 
V.  Wadsworth,  21  Wend.  120,  holding  averment  of  eviction  by  title  paramount 
essential  in  action  for  breach;  Sherman  v.  Williams,  113  Mass.  481,  18  A.  R.  522, 
holding  erection  by  lessor's  consent  of  wall  under  eaves  breach. 

Distinguished  in  Brown  v.  Dickerson,  12  Pa.  372,  holding  sheriff's  sale  under 
paramount  title  to  one  of  assignees  of  covenantee  a  breach. 

—  Breach  by  eminent  domain  proceeding. 

Cited  in  Stubbings  v.  Evanston,  136  111.  37,  29  A.  S.  R.  300,  11  LJIA.  839, 
26  N.  E.  577;  Gluck  v.  Baltimore,  81  Md.  315,  48  A.  S.  R.  515,  32  Atl.  515,— 
holding  appropriation  of  part  of  premises  not  an  eviction  releasing  from  pay- 
ment of  rent;  Chicago  v.  Garrity,  7  111.  App.  474,  holding  tenant  not  relieved 
from  payment  of  rent  by  condemnation  of  part  of  property;  Kares  v.  Covell, 
180  Mass.  206,  91  A.  S.  R.  271,  62  N.  E.  244,  upholding  right  of  purchaser  hy 
bond  for  good  title  to  recover  back  purchase  money  on  taking  part  of  land  for 
widening  street  before  conveyance  made. 

Cited  in  notes  in   15  E.  R.  C.  809,  on  discharge  of  covenant  by  act  of  sov- 
ereignty; 17  L.R.A.  276,  on  effect  of  partial  eviction  under  title  paramount  or 
eminent  domain  on  liability  for  rent;  ^  A.  S.  R.  524,  on  effect  on  tenant's  rigbts 
of  taking  leased  property  by  eminent  domain. 
Power  to  take  property  by  eminent  domain. 

Cited  in  Boston  Water  Power  Co.  v.  Boston  A  W.  R.  Corp.  23  Pick.  360,  up- 
holding right  of  legislature  to  authorize  construction  of  railroad  over  basins  of 
water  power  company;  Enfield  Toll  Bridge  Co.  v.  Hartford  k  N.  H.  R.  Ca  17 
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14  A.  D  556,  holding  railroad  company  given  all  powers  necessary 
ect  of  charter  into  effect  authorized  to  ccmdemn  bridge  franchise  if 

»mpeiifiatlon  in  eminent  domain. 

[ide  Water  Canal  Co.  v.  Archer,  9  Qill  &  J.  479;  Baltimore  Jt  O.  R. 
peon,  10  Md.  76, — holding  every  person  having  any  interest  in  land 
neluded  in  term  "owner;"  Biddle  v.  Hussman,  23  Mo.  597,  holding 
1  for  land  condemned  to  be  apportioned  between  landlord  and  tenant; 
ston,  15  Pick.  198,  holding  lessor  and  lessee  respectively  entitled  to 
1  for  land  taken  to  widen  street;  Harris  v.  Howes,  75  Me.  436,  up- 
t  of  lessee  to  part  of  damages  from  widening  of  street;  Sherwood  v. 
)9  Ind.  411,  58  A.  R.  414,  10  N.  E.  89,  upholding  mortgagee's  right 
rom  city  damages  awarded  for  taking  street,  though  mortgagor  has 
[^rane  v.  Elizabeth,  36  N.  J.  Eq.  339,  upholding  payment  of  entire 
n  opening  street  to  owner  if  mortgage  does  not  intervene;  Chicago 
)o.  y.  Englewood  Connecting  R.  Co.  17  HI.  App.  141,  holding  lessee 
ntitled  to  compensation  on  condemnation  of  right  by  other  company 
tracks;  Hancock  v.  Boston,  1  Met.  122,  on  right  of  reversioners  to 
images  from  alteration  of  street  during  life  tenancy;  Charleston  A 
.  T.  Reynolds,  69  S.  C.  481,  48  S.  E.  476,  holding  contingent  remain- 
;led  to  compensation  as  owners;  Boston  v.  Bobbins,  121  Mass.  453, 
ment  of  compensation  for  laying  out  highway  to  trustee  proper 
mt  persons  hold  different  estates;  Com.  v.  Fisher,  6  Met.  433,  up- 
omption  of  waiver  of  claim  for  damages  to  right  to  plow  land  from 
of  highway  by  failure  to  present  within  year. 

ote  in  21  L.RJL  213,  on  rights  of  tenants  and  reversioners  of  prop- 
y  eminent  domain. 

fied  in  Walker  v.  Boston  &  M.  R.  Co.  3  Cush.  1,  denying  interest  of 
th  entitling  it  to  damages  from  taking  for  railroad  of  flats  appur- 
^lands;  Burbridge  v.  New  Albany  Jt  S.  R.  Co.  9  Ind.  546,  holding 
ntitled  to  damages  from  construction  of  railroad  under  provision 
in  lease  should  prejudice  lessor's  recovery  of  such  damages. 
ler  of  land  generaUy. 

Dhnson  t.  Richardson,  33  Miss.  462,  holding  tenant  for  years  of  land 
whose  interest  is  exempt  from  sale  under  execution. 

;.   125,  BAXTER  ▼.  NSW  BNGI/AND  INS.  CO.  6  MASS.  Ill, 
ned  on  later  appeal  in  7  Maaa.  S75. 
leas  of  judgment. 

lilheffer  v.  Herr,  17  Serg.  k  R.  319,  17  A.  D.  658,  holding  judgment 
1  subsequent  action  notwithstanding  discovery  of  new  evidence  not 
table;  Loring  v.  Steineman,  1  Met.  204,  holding  administrator  pro- 
jcree  of  distribution  made  after  prescribed  notice;  Orr  v.  Mercer 
.  P.  Ins.  Co.  114  Pa.  387,  6  Atl.  696,  19  W.  N.  C.  555,  43  Phila. 
O,  holding  confession  of  judgment  on  appeal  from  justice's  judg- 
(ive  of  right  to  recover  other  payments  on  same  contracts  as  against 
i;  Morrison  v.  Woolson,  23  N.  H.  11,  holding  that  plea  of  discharge 
:y  need  not  set  out  successive  steps  in  procuring  decree,;  Pinson  v. 
.  296  (dissenting  opinion),  on  conclusiveness  of  decision  of  commis- 
nd  warrant. 
«ference  notes  in  48  A.  D.  591,  on  conclusiveness  of  decree  in  ad- 
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miralty;  4  A.  D.  208;  4  A.  D.  603,— on  oonclusiveness  of  foreign  admiralty  de- 
cree. 

Cited  in  notes  in  11  L.R.A.  165,  on  oonelusiyeness  of  judgments;  75  A.  D. 
724,  on  judgments  and  decrees  in  admiralty  and  their  effect  as  rea  judicata; 
20  L.R.A.  669,  on  conclusiveness  of  sentences  of  foreign  courts  of  admiralty  in 
actions  on  marine  insurance  policies;  20  LJftJL  671,  on  necessity  that  foreign 
decree  be  clear  and  without  ambiguity  in  order  to  be  conclusive;  20  L.RJL  673, 
as  to  whether  fraud  in  procuring  foreign  decree  can  be  shown. 

Distinguished  in  Brigham  v.  Fayerweather,  140  Mass.  411,  5  N.  E.  265,  holding 
probate  of  will  inadmissible  to  show  mental  capacity  in  action  to  set  aside 
deed  executed  by  testator;  Robinson  v.  Jones,  8  Mass.  536,  5  A.  D.  114,  holding 
foreign  admiralty  decree  condemning  vessel  and  cargo  for  rescue  ''or  otherwise" 
not  conclusive;  FarreU  v.  St.  Paul,  62  Minn.  271,  54  A.  S.  R.  641,  29  L.RJ^.  778, 
64  N.  W.  809,  holding  judgment  for  special  assessment  for  improvement  against 
nonappearing  owner  not  conclusive  against  ri^t  to  damages  for  removal  of  lateral 
support,  and  lowering  grade. 

Denied  in  Ocean  Ins.  Co.  v.  Francis,  2  Wend.  64,  19  A.  D.  549,  upholding 
right  to  collaterally  rebut  evidence  on  which  oond^nnation  of  foreign  prise  court 
founded. 
Insurance  partial  and  total  loss. 

Cited  in  Hyde  v.  Louisiana  State  Ins.  Co.  2  Mart.  N.  S.  410,  14  A.  D.  196, 
on  turning  partial  loss  turned  into  total  by  insurer's  refusal  to  advance  money  to 
defray  expenses. 

4  AM.  DBO.  14S,  STMMES  ▼.  FRAZIER,  6  MASS.  344. 
Offer  of  reward. 

Referred  to  as  leading  case  in  Ryer  v.  Stockwell,  14  Cal.  134,  73  A.  D.  634, 
holding  offer  of  reward  binding  contract  on  performance  of  the  service  required 
before  revocation;  Freeman  v.  Boston,  5  Met.  56,  holding  conviction  for  subse- 
quent fire,  not  covered  by  advertisement  referring  to  recent  fires  and  offering 
reward  for  conviction  of  perpetrator  of  "these  outrages." 

Cited  in  Morrell  v.  Quarles,  35  Ala.  544,  holding  performance  of  service  for 
which  reward  offered  sufficient  consideration  for  offer;  Janvrin  v.  Exeter,  48  N. 
H.  83,  2  A.  R.  185,  holding  selectmen's  offer  of  reward  for  apprehension  and  con- 
viction of  criminal  binding  on  town  on  performance  of  service  before  revocation ; 
Rea  V.  Smith,  2  Handy  (Ohio)  193,  upholding  right  to  apportion  reward  be- 
tween different  parties;  Wentworth  v.  Day,  3  Met.  352,  37  A.  D.  145,  holding 
finder  of  lost  property  entitled  to  lien  for  amount  of  reward  offered. 

Cited  in  notes  in  37  LJLA.  120,  on  right  of  finder  of  property  to  reward; 
26  A.  R.  10,  on  right  to  revoke  offer  of  reward;  26  A.  R.  10,  on  right  to  sue  for 
and  recover  reward;  25  A.  D.  191,  on  apportionment  of  reward  on  return  of  part 
of  lost  property. 

Distinguished  in  Loring  v.  Boston,  7  Met.  409,  holding  offer  of  reward  for 
conviction  of  person  engaged  in  incendiary  attempts  limited  to  reasonable  time; 
Kincaid  v.  Eaton,  98  Mass.  139,  93  A.  D.  142,  holding  person  taking  up  pocket- 
book  accidentally  left  by  customer  in  banking  room  not  entitled  to  reward  offered 
to  "finder." 
Lost  property. 

Cited  in  reference  note  in  29  A.  D.  215,  on  lost  property. 

Cited  in  note  in  21  A.  R.  188,  on  duties  and  liabilities  of  finders  of  prop* 
erty. 
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Aooeptanoe  of  offer. 

Cited  in  note  in  6  £.  R.  0.  137,  on  necessity  for  notice  of  acceptance  of  ofifer 
to  eonstitute  contract. 

4  AM.  ]>EC.  145,  GREENIVOOD  T.  CURTIS,  6  BIASS.  858. 
Law  determlnliig  Talldlty  of  contracts. 

Cited  in  Sullivan  v.  German  Nat.  Bank,  18  Colo.  App.  00,  70  Pac.  162,  holding 
eontract  to  pay  gaming  debt  valid  where  made  valid  in  Colorado;  Fonseca  v. 
Omard  S.  8.  Co.  153  Mass.  553,  25  A.  S.  R.  660,  12  L.R.A.  340,  27  N.  E.  665, 
holding  ocean  ticket  exempting  carrier  from  liability  for  negligence  valid  in 
England  where  bought  valid  in  Massachusetts;  Ross  v.  Ross,  120  Mass.  243,  37 
A.  R.  321,  holding  legal  adoption  in  another  state  valid  in  Massachusetts  so  as 
to  give  right  of  inheriUnce;  Milliken  v.  Pratt,  125  Mass.  374,  28  A.  R.  241, 
holding  validity  of  contracts  as  regards  capacity  of  parties  determined  by  law  of 
place  where  made;  Bath  Gaslight  Co.  v.  Rowland,  84  App.  Div.  563,  82  N.  T. 
Snpp.  841,  holding  that  law  of  place  where  contract  made  and  subject  matter 
situated  governs  in  action  thereon  in  another  state;  Brand  v.  Steckert,  1  Mich. 
K.  P.  67,  holding  that  law  of  place  where  contract  made  controls  unless  to  be 
performed  ehsewhere  when  laws  of  latter  govern;  Martin  v.  Hill,  12  Barb.  631, 
holding  sale  on  Vermont  execution  against  New  York  mortgagor  in  possession 
of  chattel  void  as  against  mortgagee;  Olivier  v.  Townes,  2  Mart.  N.  S.  93,  holding 
Louisiana  attachment  of  ship  levied  after  a  sale  in  Virginia  but  before  delivery 
valid  against  sale;  King  v.  Sarria,  69  N.  Y.  24,  25  A.  R.  128,  holding  that  con- 
tract of  special  partnership  executed  in  Cuba  available  to  special  partner  sued 
in  New  York. 

Cited  in  reference  notes  in  16  A.  D.  171,  on  law  governing  contract;  27  A.  D. 
141,  on  law  governing  construction  of  contract;  12  A.  D.  150;  19  A.  D.  184, — 
on  law  governing  construction  and  validity  of  contracts;  56  A.  S.  R.  775,  776, 
on  enforcement  of  contract  outside  of  jurisdiction  where  made. 

Cited  in  notes  in  12  A.  D.  504,  on  what  law  governs  contracts;  3  L.R.A.  702, 
on  extraterritorial  force  of  laws  of  state;  5  E.  R.  C.  860,  on  enforceability  of 
contracts  in  jurisdiction  other  than  that  where  made;  6  E.  R.  C.  889,  on  enforce- 
ment of  foreign  contract  valid  where  made,  though  similar  contract  made  here 
would  be  held  void  as  to  public  policy;  99  A.  D.  609,  on  place  where  assent 
to  proposal  is  mailed  as  place  of  contract;  12  A.  D.  472,  on  validity  of  transfer 
of  property  in  another  jurisdiction;  17  L.R.A.  127,  on  extraterritorial  force  of 
chattel  mortgage  record. 

Distinguished  in  Vamum  v.  Camp,  13  N.  J.  L.  326,  25  A.  D.  476,  holding  for- 
eign assignment  invalid  as  to  movables  in  New  Jersey  because  made  in  unlawful 
manner. 

—  As  to  Insolvency  and  bankruptcy. 

Cited  in  Re  Bugbee,  9  Nat.  Bankr.  Reg.  258,  Fed.  Cas.  No.  2,115,  holding  that 
foreign  claimant  in  bankruptcy  must  account  for  property  received  in  foreign 
country  before  sharing  in  dividends;  Towne  v.  Smith,  1  Woodb.  &,  M.  115,  Fed. 
Cas.  No.  14,115,  on  effect  of  seizure  of  insolvent's  property  under  United  States 
process  before  assignee  under  state  law  takes  possession. 

—  As  to  negotiable  instraments  and  usury. 

Cited  in  Brown  v.  Ameriean  Finance  Co.  31  Fed.  616,  19  Abb.  N.  C.  305,  hold- 
ing that  note  free  from  usury  where  made  valid  in  another  state;  Buchanan  v. 
Drovers'  Nat.  Bank,  5  C.  C.  A.  83,  6  U.  S.  App.  566,  65  Fed.  223,  holding  note 
dated  Tennessee  to  be  used  in  Illinois  governed  by  Illinois  usury  laws  though* 
sued  in  Tennessee;  Phoenix  Mut.  L.  Ins.  Co.  v.  Simons,  52  Mo.  App.  357,  holding 
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that  Kansas  law  governs  note  dated  and  delivered  in  Kansas  but  executed  in 

Missouri. 

^  As  to  marriage  and  diTorce. 

Cited  in  Com.  v.  Lane,  113  Mass.  458,  18  A.  R.  509,  dismissing  indictment  for 
polygamy  where  divorced  husband  married  in  another  state  and  cohabited  in 
Massachusetts;  Van  Voorhis  v.  Brintnall,  86  N.  Y.  18,  40  A.  R.  505;  Sutton  v. 
Warren,  10  Met.  451, — holding  marriage  valid  where  contracted  valid  elsewhere 
unless  voided  by  statute  or  against  natural  law;  True  v.  Ranney,  21  N.  H.  52, 
53  A.'  D.  164,  holding  marriage  of  an  idiot  in  Vermont  invalid  iu  New  Hampshire, 
both  being  citizens  of  New  Hampshire. 

Cited  in  note  in  13  L.RJL  276,  on  effect  of  subsequent  marriage  of  parents  on 
antenuptial  issue. 
^  As  to  slavery  and  slave  trade. 

Cited  in  Osbom  v.  Nicholson,  1  Dill.  219,  Fed.  Cas.  No.  10,595,  holding  that 
contract  for  sale  of  slaves  depends  for  validity  on  law  of  state  where  made  and  to 
be  performed;  Buckner  v.  Street,  1  Dill.  248,  Fed.  Cas.  No.  2,098,  holding  con- 
tracts for  the  purchase  of  slaves  invalid  except  by  virtue  of  positive  law;  Neal 
V.  Farmer,  9  Ga.  555,  recognizing  slave  trade  as  lawful  commerce  imless  repu- 
diated by  treaty  or  positive  law;  Osbom  v.  Nicholson,  1  Dill.  219,  Fed.  Cas.  No. 
10,595,  holding  contract  for  sale  of  slaves  contrary  to  provisions  of  United  States 
Constitution  and  against  public  policy;  Orr  v.  Quimby,  54  N.  H.  590  (dissent- 
ing opinion),  on  abolishment  of  slavery  in  Massachusetts  by  Constitution  of 
1780. 

Enforcement  of  contract. 

Cited  in  Emery  v.  Burbank,  163  Mass.  326,  47  A.  S.  R.  456,  28  L.ILA.  57,  39  N. 
E.  1026,  holding  oral  agreement  in  Maine  to  make  will  not  enforceable  in  Massa- 
chusetts; Wight  V.  Rindskopf,  43  Wis.  344;  Hinds  v.  Brazealle,  2  How.  (Miss.) 
837,  32  A.  D.  307, — holding  state  not  bound  to  enforce  contract  made  elsewhere 
or  one  which  would  furnish  pernicious  example;  Smith  v.  (xodfrey,  28  N.  H.  379, 
61  A.  D.  617,  holding  no  state  bound  to  enforce  contracts  injurious  to  its  own  or 
its  citizens'  interests;  Merchants'  Bank  v.  Spalding,  12  Barb.  302,  holding  that 
courts  of  one  state  will  enforce  contracts  valid  where  made  unless  injurious  to 
state  or  citizens;  Forepaugh  v.  Delaware,  L.  &  W.  R.  Co.  128  Pa.  217,  15  A. 
S.  R.  672,  5  L.R.A.  508,  18  Atl.  503,  24  W.  N.  C.  385,  46  Phila.  Leg.  Int.  507, 
holding  carrier's  contract  releasing  from  liability  from  negligence,  valid  where 
made,  enforceable  in  Pennsylvania;  Davis  v.  Bronson,  6  Iowa,  410,  holding  that 
foreign  contract  made  with  intent  to  evade  law  regulating  sale  of  liquor  unen- 
forceable in  Iowa;  Sandidge  v.  Sanderson,  21  La.  Ann.  757,  holding  a  contract  the 
consideration  being  part  land  and  part  slaves  unenforceable  as  to  slaves;  Gassett 
V.  Godfrey,  26  N.  H.  415,  holding  contract  made  in  foreign  state  to  be  executed 
there,  if  valid  by  its  laws,  enforceable  here;  Chicago,  B.  &  Q.  R.  Co.  v.  Gardiner, 
51  Neb.  70,  70  N.  W.  508,  holding  shipping  contract  made  in  another  state  con- 
taining restrictions  on  liability  that  are  contrary  to  public  policy,  unenforceable; 
Hatch  V.  Hanson,  46  Mo.  App.  323,  holding  that  agreement  to  purchase  lottery 
ticket  in  Louisiana,  where  it  is  legal,  enforceable  in  Missouri  though  lotteries  are 
unlawful  there;  Davis  v.  Bronson,  0  Iowa,  410,  holding  that  purchase  price  of 
liquor  sold  in  Illinois  to  be  resold  in  Iowa  oontrary  to  law  not  recoverable; 
Edgerly  v.  Bush,  81  N.  Y.  199,  holding  elTect  not  given  to  foreign  laws  in  contra- 
vention of  the  policy  and  laws  of  the  state;  Evans  v.  Cleary,  125  Pa.  204,  11  A. 
S.  R.  886,  17  Atl.  440,  20  PitUb.  L.  J.  N.  S.  76,  46  Phila.  Leg.  Int.  371,  23  W. 
N.  C.  509,  holding  husband  unnecessary  party  in  action  on  wife's  contract  made 
where  wife  may  be  sued  alone;  Ohio  Life  Ins.  &  T.  Co.  v.  Merchants'  Ins.  4  T.  Co. 
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11  Humph.  1,  53  A.  D.  742;  Cox  v.  Adams,  2  Ga.  158;  The  Fri,  83  C.  C.  A.  205, 
154  Fed.  333, — on  enforcement  of  foreign  contracts  that  are  immoral  or  contrary 
to  public  policy;  Sandidge  v.  Sanderson,  21  La.  Ann.  757  (dissenting  opinion),  on 
enforcement  of  contracts  the  consideration  being  in  part  illegal;  Olyphant  v.  At- 
irood,  4  Bosw.  450  (dissenting  opinion),  on  effect  of  discharge  in  bankruptcy  in 
foreign  country  on  debt  due  citis^n  of  New  York. 
Note  as  payment. 

Cited  in  Lee  v.  Fontaine,  10  Ala.  755,  44  A.  D.  505,  holding  promissory  note 
given  to  a  creditor  not  payment  unless  so  intended;  Tallant  v.  Stedman,  170 
Mass.  460,  57  N.  H.  683,  holding  giving  of  non-negotiable  note  not  prima  facie 
evidence  of  payment  of  debt;  Otto  v.  Halff,  89  Tex.  384,  59  A.  S.  R.  56,  34 
S.  W.  910,  holding  that  action  lies  either  on  original  account  or  on  matured 
note  given  for  amount  of  debt. 
Place  of  dellTery  of  chattel. 

Cited  in  Ck)unsel  v.  Vulture  Min.  Co.  5  Daly,  74;  Ragland  v.  Wood,  71  Ala. 
145,  46  A.  R.  306, — ^holding  that  delivery  of  chattel,  no  place  being  specified, 
may  be  made  on  demand  at  place  situated. 
Recovery  of  payments. 

Cited  in  Bean  v.  Jones,  8  N.  H.  149;  Hope  v.  Evans,  Smedes  &  M.  Ch.  195,— 
holding  that  voluntary  payments  made  on  illegal  contract  cannot  be  recovered 
back. 

Demand;  when  necessary. 

Cited  in  Calvert  v.  Marlow,  18  Ala.  67,  holding  that  request  of  payment  need 
not  be  averred,  unless  such  request  be  a  condition  precedent;  White  v.  Romans, 
29  W.  Va.  571,  3  S.  £.  14,  holding  that  in  action  on  contract  demand  where  neces- 
sary must  be  direct  and  positive  and  proved  at  trial. 
Basis  of  action  on  account  stated. 

Cited  in  Pipes  v.  Norton,  47  Miss.  61,  on  account  stated  the  basis  of  recovery 
is  a  new  pnnnise. 

4  AM.  Dl^C.  151,  PORTIiAND  BANK  T.  STUBBS,  6  BIASS.  482. 
Sale  or  mortgage  of  personalty;  dellTery. 

Cited  in  Patten  v.  Smith,  5  Conn.  196,  holding  sale  and  delivery  of  chattels  by 
mortgagor  in  possession  to  bona  fide  purchaser  valid  against  mortgagee;  Johnson 
V.  Merrill,  122  Mass.  153;  Starr  v.  Knox,  2  Conn.  215, — ^holding  mortgagee  of 
vessel  at  sea  must  to  complete  lien  take  possession  within  reasonable  time;  Macy 
V.  Wheeler,  30  N.  Y.  23,  holding  that  purchaser  in  possession,  before  title  actually 
transferred,  liable  for  supplies  furnished  vessel;  Barrow  v.  West,  23  Pick.  270, 
holding  that  sale  of  cargo  abroad  valid  against  creditors  provided  possession  is 
taken  on  return  of  vessel;  Lamb  v.  Durant,  12  Mass.  54,  7  A.  D.  31,  holding  sale 
and  delivery  of  ship  abroad  by  partner  in  possession  valid  against  prior  sale  by 
another  partner;  Tucker  v.  Bufilngton,  15  Mass.  477,  holding  that  unconditional 
vendee  qf  ship  not  in  possession  liable  for  repairs  although  bill  given  as  collateral; 
Lord  V.  Ferguson,  9  N.  H.  380,  holding  unconditional  vendee  liable  for  supplies 
furnished  without  his  knowledge  although  never  in  possession  of  vessel;  Haven 
V.  Low,  2  N.  H.  13,  9  A.  D.  25,  holding  that  possession  by  mortgagor  of  personal 
property  after  mortgage  is  not  conclusive  evidence  of  fraud;  Clow  v.  Woods,  5 
8erg.  k  R.  275,  9  A.  D.  346,  holding  unrecorded  chattel  mortgage,  possession  re- 
maining in  mortgagor,  void  against  execution  creditor;  Winslow  v.  Tarbox,  18 
Me.  132,  holding  mortgagee  of  vessel  never  having  possession  not  1!%ble  for  re- 
pairs or  supplies  furnished  without  his  knowledge ;  Haskell  v.  Greely,  3  Me.  425, 
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holding  eonstnictive  delivery  of  minor  undivided  interest  in  chattel  suiBeient 
against  creditors,  other  owners  having  actual  possession;  Meade  v.  Smith,  16 
Conn.  346;  Ricker  v.  Cross,  6  N.  H.  670,  22  A.  D.  480,— holding  sale  of  chattel  in 
third  person's  possession  valid  against  attachment  levied  before  vendee  could  get 
possession;  Badlam  v.  Tucker,  1  Pick.  389,  11  A.  D.  202,  holding  foreign  mort- 
gage on  ship  at  sea  valid  against  attachment,  possession  being  taken  in  reason- 
able time;  Swift  v.  Thompson,  0  Conn.  63,  holding  deed  to  trustee  with  possession 
valid  against  prior  mortgage  by  insolvent  without  possession;  Crapo  v.  Kelly,  16 
Wall.  610,  21  L.  ed.  430  (dissenting  opinion),  on  necessity  of  immediate  delivery 
on  return  of  ship  sold  while  at  sea  as  against  attachment. 

Cited  in  reference  note  in  93  A.  D.  116,  on  mortgage  of  vessel  at  sea. 

Cited  in  note  in  49  A.  D.  731,  on  nature  of  a  pledge. 

Denied  in  Morrow  v.  Tumey,  36  Ala.  131,  holding  delivery  of  possession  not  as 
between  parties  essential  to  validity  of  parol  mortgage  of  personalty. 
RepleTln;  when  Ilea. 

Cited  in  The  Director,  26  Fed.  708,  holding  that  replevin  lies  in  admiralty  by 
any  person  entitled  to  possession  of  chattel;  Larsen  v.  Nichols,  62  Minn.  256,  54 
A.  S.  R.  639,  64  N.  W.  553,  holding  property  replevied  from  agent  cannot  be  re- 
plevied by  principal  pending  action  against  agent;  IVWolf  v.  Harris,  4  Mason, 
515,  Fed.  Cas.  No.  4,221 ;  Osgood  v.  Green,  30  N.  H.  210,— holding  that  at  ocnnmon 
law  replevin  could  be  maintained  for  wrongful  detention  of  a  distress;  Kimball 
V.  Adams,  3  N.  H.  182,  holding  replevin  proper  remedy  under  statute  for  deten- 
tion of  chattel  taken  damage  feasant  without  statutory  notice;  Meany  v.  Head, 
1  Mason,  319,  Fed.  Cas.  No.  9,379,  on  non  cepii  in  replevin  issue  must  be  for 
defendant  unless  there  was  wrongful  taking;  Chambers  v.  Hunt,  18  N.  J.  L.  339, 
holding  that  allegation  in  replevin  that  property  is  in  plaintiff  and  others  is 
good  in  abatement;  Brown  v.  Ravenscraft,  88  Md.  216,  44  Atl.  170,  holding  non- 
joinder in  replevin  of  common  owner  can  be  taken  advantage  of  only  by  plea  in 
abatement. 

Cited  in  notes  in  8  L.R.A.(N.S.)  218,  on  right  of  defendant  in  replevin  to  main- 
tain similar  suit  against  person  not  in  privity  with  plaintff;  8  L1La.(N.S.)  220, 
on  right  to  maintain  replevin  for  property  in  custody  of  the  law;  8  L.RJL.(N.S.) 
225,  on  determination  of  first  action  in  replevin  as  bar  to  later  action  of  replevin 
by  defendant  in  former  suit. 

Criticized  in  White  v.  DolHver,  113  Mass.  400,  18  A.  R.  602,  holding  that  prop- 
erty replevied  from  agent  may  be  replevied  by  principal  pending  action  against 
agent. 
Conclaalveneaa  of  bill  of  lading. 

Cited  in  Dickerson  v.  Seelye,  12  Barb.  99;  Mechanics'  Bank  v.  New  York  &  N. 
H.  R.  Co.  4  Duer,  480;  Bradstreet  v.  Heran,  Abb.  Adm.  209,  Fed.  Cas.  No.  1,792,— 
holding  that  master  and  owner  concluded  by  bill  of  lading  as  against  assignee  of 
cargo  upon  valuable  consideration;  Sears  v.  Wingate,  3  Allen,  103,  holding 
master's  bill  of  lading  not  conclusive  against  owners  as  to  property  not  actually 
shipped ;  Sioux  City  &  P.  R.  Co.  v.  First  Nat  Bank,  10  Neb.  556,  35  A.  R.  488, 
7  N.  W.  311,  holding  railroad  estopped  by  bill  of  lading  against  bank  advancing 
money  on  drafts  attached  to  bill ;  Mattliews  v.  Poythress,  4  Ga.  287,  holding  tiiat 
purchaser  of  negotiable  note  before  maturity  for  value  gets  good  title  although 
seller  has  no  title;  Joy  v.  Allen,  2  Woodb.  &  M.  303,  Fed.  Cas.  No.  7,562,  holding 
the  necessity  for  selling  cargo  by  master  to  obtain  supplies  must  be  clearly  sho¥m. 

Cited  in  reference  notes  in  5  A.  D.  46,  on  bills  of  lading;  39  A.  D.  336,  on  nature 
and  effect  of  bills  of  lading. 
Cited  in  notes  in  105  A.  S.  R.  335,  on  general  characteristics  of  bills  of  lading; 
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i»  on  effect  of  bill  of  lading  as  evidence;  4  LJLA.  244,  on  bill  of  lading 
id  as  contract;  30  A.  S.  R.  634»  on  conclusiveness  ci  bill  of  lading. 
relffht  enlarges. 

Bass  V.  Upton,  1  Minn.  408,  Gil.  292,  holding  no  lien  attaches  for 
ges  under  contract  to  carry  to  place  specified  until  contract  per-^ 

ote  in  60  A.  D.  154,  on  freight  pro  rata  iHneri$. 

protection  to  officer. 

roods  V.  Davis,  34  N.  H.  328,  holding  trespass  will  not  lie  for  act  done- 

«  valid  on  face  and  regularly  issued;  Wood  v.  Adams,  35  N.  H.  32, 

L  clerk's  certificate  of  intention  regularly  issued  protects  minister  per* 

riage  under  act  of  1854. 

.  155,  STORERt.  freeman,  6  MASS.  485. 
Iparlan  grant;  bonndary  by  street  or  water. 

)oz  Y.  Freedley,  33  Pa.  124,  75  A.  D.  584,  holding  that  description. 
f  the  side"  of  a  street  gives  grantee  title  to  center. 
generally. 

latch  V.  Dwight,  17  Mass.  289,  9  A.  D.  145,  holding  that  deed  ''to- 
tr"  excludes  any  right  in  the  stream;  Child  v.  Starr,  4  Hill,  369,. 
''to  Genesee  river,"  thence  "along  shore  of  said  river"  conveys  only 
mark;  Claremont  v.  Carlton,  2  N.  H.  369,  9  A.  D.  88,  holding  deed 
nd  as  bounded  on  non-navigable  river  conveys  to  middle  of  stream; 
Lancey,  27  Jones  &  S.  497,  15  N.  Y.  Supp.  561,  holding  that  deed  of 
>ys  lowland  where  grantor  owns  lowland  and  metes  and  bounds  of 
I  lowlands;  Lincoln  v.  Wilder,  29  Me.  169,  holding  that  descriptive^ 
"shore"  also  referring  to  plan  bounding  by  river  conveys  to  middle 
Mlford  V.  Cressey,  45  Me.  9,  holding  that  deed  bounding  land  as  on 
t  does  not  convey  to  middle  of  stream;  Montgomery  v.  Reed,  69  Me. 
call  in  deed  from  certain  point  "to"  shore  thence  northerly  as  shore 
shore ;  Babson  v.  Tainter,  79  Me.  368,  10  Atl.  63,  holding  calls  in  deed 
r  thence  by  the  water"  convey  to  low- water  mark ;  Camden  &  A.  Land 
icott,  45  N.  J.  L.  405,  holding  boundary  "to  storm-tide  mark,  thence 
tide"  covers  accretions  caused  by  recession  of  tide;  Doane  v.  Willcutt,. 
66  A.  D.  369,  holding  land  bounded  "by  the  sea  or  beach"  includes 
high  and  low-water  mark;  Niles  v.  Patch,  13  Gray,  254,  holding  land 
sterly  by  the  beach"  excludes  land  between  high  and  low- water  mark ; 
Edmands,  3  Allen,  512,  holding  lands  bounded  on  salt  water  "creek 
land  and  land  of  third  person"  excludes  flats;  Central  Wharf  &  W.  D. 
la  Wharf,  123  Mass.  561,  holding  flat  lands  do  not  pass  as  uppurte- 
ad  where  terms  of  deed  show  different  intention;  Proctor  v.  Maine  C. 
.  458,  52  Atl.  933,  holding  description  "to  the  cove"  thence  "round  by 
eludes  flat  lands;  Oakes  v.  De  Lancey,  133  N.  Y.  227,  28  A.  S.  R.  628, 
if  holding  description  "to  point  on  shore"  may  be  anywhere  between 
7  water  determined  by  distance  given;  Dunlap  v.  Stetson,  4  Mason, 
s.  No.  4,164,  holding  description  "to  the  bank"  thence  "on  the  bank 
excludes  flat  lands;  Halsey  v.  McCormick,  13  N.  Y.  296,  holding  de- 
bank"  of  non-navigable  river  includes  land  to  low  water;  Middleton 
,  4  111.  510,  holding  upland  owner  whose  land  is  bounded  by  Mis- 
•  owns  to  middle  of  stream;  Berry  v.  Snyder,  3  Bush,  266,  96  A.  D. 
owner  of  land  on  Ohio  river  holds  to  middle  unless  excluded  by 
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tenm  of  grant;  Galveston  City  Surf  Bathing  Co.  t.  Heidenbeimer,  63  Tex.  5d9; 
Brown  t.  Beard,  85  Me.  294,  27  Atl.  182,— holding  grant  "to  the  seashore"  does  not 
carry  beyond  high-water  mark;  Saltonstall  t.  Boston  Pier,  7  Cush.  195,  holding 
grant  bounded  **on  sea  or  flats"  passes  flats  appurtenant  to  land  granted;  East 
Hampt<m  y.  Kirk,  68  N.  Y.  459  (reversing  6  Hun,  257),  holding  grant 
by  or  along  a  "beach"  conveys  to  high-water  mark  only;  Bullock  v.  Wilson,  2 
Port.  (Ala.)  436,  holding  owner  of  land  bounded  on  navigable  stream  holds  only 
to  low-water  mark;  Gough  v.  Bell,  21  N.  J.  L.  156,  holding  grant  bounded  on 
navigable  river  extends  to  high-water  mark  only;  Hagan  v.  Campbell,  8  Port 
(Ala.)  9,  33  A.  D.  267,  holding  grant  from  government  bounded  on  tide  water  ex- 
tends only  to  ordinary  high- water  mark;  Partridge  v.  Luce,  36  Me.  16,  holding 
petition  for  partition  of  land  bounded  by  sea  petition  for  division  of  flats  and  up- 
land; New  York  v.  Hart,  95  N.  Y.  443,  holding  grant  "to  Harlem  river  .  .  . 
on  which  this  land  doth  abutt"  only  conveyed  to  high-water  mark;  Hathaway  v. 
Wilson,  123  Mass.  359,  holding  boundary  by  "shore"  may  be  shown  by  monuments 
referred  to  in  deed  to  mean  low-water  mark;  Wood  v.  West  Boston  &  C.  Bridge, 
122  Mass.  394,  holding  deed  of  land  "with  wharf  thereon"  describing  land  by 
metes  and  bounds  excludes  pier  wharf  outside;  Hunt  t.  Com.  183  Mass.  307,  67 
N.  E.  966,  holding  land  above  mean  high  water  part  of  town  although  submeiged 
during  high  courses  of  tide;  Mobile  v.  Hallett,  16  Pet.  261,  10  L.  ed.  958,  on  pre- 
sumption as  to  boundaries  in  grants  of  land  adjoining  tide  or  salt  waters; 
McBumey  v.  Young,  67  Vt.  574,  29  L.RJL  539,  32  Atl.  492,  holding  "low-water 
mark"  on  Lake  Champlain  means  "ordinary"  low-water  mark;  Gough  v.  Bell, 
22  N.  J.  L.  441,  holding  owner  of  land  in  New  Jersey  along  shore  may  extend  im- 
provements over  shore  to  low-water  mark;  Cobb  v.  Lincoln  Park,  202  IlL  427,  95 
A.  S.  R.  258,  63  L.RJ^.  264,  67  N.  £.  5,  holding  owner  oi  upland  has  no  easement 
in  submerged  lands  to  build  wharves  in  absence  of  statute;  Braxon  v.  Bressler,  64 
111.  488,  holding  abutting  owner  on  stream  may  maintain  replevin  for  rock  taken 
from  his  side;  Dunton  y.  Parker,  97  Me.  461,  54  Atl.  1115,  holding  starUng  point 
of  boundary  "by  the  shore"  important  in  determining  which  margin  of  shore  in- 
tended; Cutts  V.  Hussey,  15  Me.  237,  holding  beach  not  part  of  town  under  statute 
concerning  animals  running  at  large;  Sweatman  v.  Bathrick,  17  S.  D.  138,  95  N. 
W.  422,  holding  under  statute  conveyance  fronting  on  road  carries  title  to  center 
unless  fee  therein  expressly  reserved;  Com.  v.  Charlestown,  1  Pick.  180,  11  A.  D. 
161,  holding  order  of  court  of  sessions  for  laying  out  road  across  navigable  inlet 
to  sea  void;  Charles  River  Bridge  v.  Warren  Bridge,  11  Pet.  420,  9  L.  ed.  773,  to 
point  that  ferry  franchise  extends  beyond  the  landing  places. 

Cited  in  reference  notes  in  30  A.  D.  286;  72  A.  D.  368, — on  water  courses  as 
boundaries;  89  A.  D.  166,  as  to  what  is  shore;  33  A.  D.  724,  on  ownership  of  flats 
between  high  and  low- water  mark;  54  A.  D.  769,  on  right  Qf  riparian  owner  to 
flats  between  high  and  low-water  mark. 

Cited  in  notes  in  5  L.R.A.  685,  on  seashore  under  common  law;  21  A.  D.  712, 
on  what  are  navigable  rivers;  10  A.  D.  386,  389,  on  navigable  river  as  boundary; 
27  A.  S.  R.  60,  62,  on  lines  running  along  shore  as  boundi^ry;  45  L.R.A.  239,  on 
title  to  land  between  high  and  low  water  mark,  42  L.RJL.  513,  on  effect  of  bound- 
ing grant  on  tidal  waters ;  40  L.R J^.  393,  on  separation  of  riparian  rights  from 
upland;  5  L.R.A.  61,  on  riparian  rights  of  owners  bounding  on  navigable  stream; 
23  E.  R.  C.  186,  on  right  or  title  of  littoral  proprietor  between  high- water  and 
low-water  mark;  23  A.  D.  682,  on  ownership  of  soil  under  navigable  rivers  snd 
arms  of  the  sea;  19  A.  S.  R.  233,  on  rights  of  littoral  proprietors  to  flats;  40 
L.R.A.  641,  on  right  to  erect  wharf  to  low-water  mark. 
—  Under  ordinance  of  1641. 

Cited  in  Parsons  v.  Clark,  76  Me.  476,  holding  upland  owner  holds  to  low- water 

Digitized  by  VjOOQIC 


Wr  NOTES  ON  AMERICAN  DECISIONS.  [155 

mark  subject  to  public  easement;  Com.  v.  Alger,  7  Cush.  53;  Boston  v.  Kichardson, 
105  Mass.  351 ;  State  v.  Wilson^  42  Me.  9, — ^holding  upland  owners  become  owners 
of  flats  subject  to  rights  of  navigation  and  fishing;  Lapish  y.  Bangor  Bank,  8  Me. 
85,  holding  grantee  bounded  by  ''high-water  mark"  not  entitled  to  benefit  of  ordi- 
nance; Pike  V.  Munroe,  36  Me.  309,  58  A.  D.  751,  holding  purchaser  under  ordi- 
nance takes  to  low- water  mark  where  ebb  of  sea  not  over  one  hundred  rods; 
Oerrish  v.  Union  Wharf,  26  Me.  384,  46  A.  D.  568,  holding  by  Colonial  ordinance 
title  of  proprietor  of  flats  extends  only  to  ordinary  low-water  mark;  Sparhawk 
T.  Bullard,  1  Met.  95,  holding  under  ordinance  of  1641  low-water  mark  means 
mark  made  when  from  natural  causes  tide  ebbs  lowest;  United  States  v.  New 
Bedford  Bridge,  1  Woodb.  &  M.  401,  Fed.  Cas.  No.  15,867,  holding  obstructing 
navigable  rivers  under  Colonial  ordinance  not  punishable  unless  contrary  to  con- 
stitution, treaty,  or  congressional  act;  Clement  v.  Bums,  43  N.  H.  609,  holding 
ordinance  extends  by  usage  to  district  of  Maine;  Barker  v.  Bates,  13  Pick.  255, 
23  A.  D.  678,  holding  that  provision  in  ordinance  extends  by  usage  to  whole 
state;  Concord  Mfg.  Co.  v.  Robertson,  66  N.  H.  1,  18  L.R.A.  679,  25  Atl.  718; 
Weston  V.  Sampson,  8  Cush.  347,  54  A.  D.  764;  Barrows  v.  McDermott,  73  Me. 
441, — ^holding  ordinance  of  1641  relating  to  free  fishing  and  fowling  applicable 
by  usage  to  whole  state. 
Grant  of  flats  without  npland. 

Cited  in  Hanford  v.  St.  Paul  &  D.  R.  Co.  43  Minn.  104,  7  L.R.A.  722,  44  N.  W. 
1144;  Freeman  v.  Leighton,  90  Me.  541,  38  Atl.  542;  Deering  v.  Long  Wharf,  25 
He.  51 ;  Providence  Steam-Engine  Co.  v.  Providence  &  S.  S.  S.  Co.  12  R.  I.  348,  34 
A  R.  652;  Snow  v.  Mt.  Desert  Island  Real  Estate  Co.  84  Me.  14,  30  A.  S.  R.  331, 
17  L.R.A.  280,  24  Atl.  429;  State  v.  Black  River  Phosphate  Co.  32  Fla.  82,  21 
LRA.  189,  13  So.  640;  Proctor  v.  Maine  C.  R.  Co.  96  Me.  458,  52  Atl.  933,— hold- 
ing that  owner  may  separate  flats  from  upland  and  convey  one  and  retain  the 
other;  Hastings  v.  Grimshaw,  153  Mass.  497,  12  L.R.A.  617,  27  N.  £.  521,  hold- 
ing that  owner  of  land  adjoining  Acushnet  river  beneflted  by  act  of  1806  may 
convey  in  separate  parcels;  Rivas  v.  Solary,  18  Fla.  122,  holding  that  at  common 
Itw  fl^t  lands  belonged  to  state  and  state  could  grant  them  to  riparian  owner. 
Construction  of  words  **8hore''  '*flats*'  etc. 

Cited  in  Axline  v.  Shaw,  35  Fla.  305,  28  L.R.A.  391,  17  So.  411,  holding  that 
ts  applied  to  inland  waters  word  ''shore''  means  land  adjacent  to  large  bodies  of 
^vater;  Alabama  v.  G^rgia,  23  How.  505,  16  L.  ed.  556,  recognizing  word  "flats" 
ts  a  substitute  for  "shore;"  Littlefield  v.  Littlefield,  28  Me.  180;  Cobum  v.  San 
Hateo  County,  75  Fed.  520, — ^holding  the  word  **beach"  in  a  conveyance  is  the 
e^valent  to  the  word  "shore;"  Stilknan  v.  Burfeind,  21  App.  Div.  13,  47  N.  Y. 
Supp.  280,  holding  term  "strand"  synonymous  with  "shore"  meaning  land 
between  high  and  low- water  mark;  Elliott  ▼.  Stewart,  15  Or.  259,  14  Pac.  416, 
iiolding  isolated  bank  periodically  submerged  by  tides  entirely  disconnected  from 
main  lands  not  "tide- lands." 
Creating  footway  by  dedication. 

Cited  in  Tyler  v.  Sturdy,  108  Mass.  196,  holding  that  public  footways  may  be 
created  by  dedication  or  prescription. 
Parol  eTiden<;e  to  explain  writing. 

Cited  in  Nichols  v.  Lewis,  15  Conn.  137,  holding  parol  evidence  admissible  to 
locate  lands  and  monuments  referred  to  as  boundaries;  Abbott  v.  Treat,  78  Me. 
121,  3  Atl.  44,  holding  parol  evidence  admissible  to  show  whether  known  monu- 
ntent  is  at  high  or  low- water  mark;  Coupry  v.  Dufau,  1  Mart.  N.  S.  90,  holding 
parol  evidence  admissible  to  show  no  consideration  was  received  by  drawer  of 
bill  of  exchange;  Webster  v.  Atkinson,  4  N.  H.  21,  holding  parol  evidence  inadmis- 
sible to  explain  patent  ambiguity  where  doubt  arise  on  face  of  instrum^^-^JIa^l' 
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T.  Matthews,  38  Mo.  12 1»  holdiiig  that  latent  ambiguity  in  a  deed  may  be  ex- 
plained by  extrinsic  evidence;  Land  t.  Warner,  6  Smedes  k  M.  55,  holding  parol 
evidence  admissible  to  explain  latent  ambiguity  in  character  of  person  of  payee  of 
note;  Wynn  v.  Cox,  5  Ga.  373,  holding  parol  evidence  inadmissible  to  vary 
writing  where  no  ambiguity  exists  in  absence  of  fraud  or  mistake. 

Cited  in  reference  notes  in  58  A.  D.  55,  on  parol  evidence  to  explain  ambiguities 
in  written  instrument;  39  A.  D.  175,  on  parol  evidence  to  explain  deed. 

Cited  in  notes  in  37  A.  D.  77,  on  parol  evidence  to  explain  ambiguiUes  in 
instrument;  24  A.  D.  280,  on  parol  evidence  to  explain  latent  ambiguity;  2 
E.  R.  C.  716;  11  E.  R.  C.  228,— on  parol  evidence  to  explain  patent  ambiguity;  18 
L.R.A.  322,  on  parol  evidence  of  mistake  in  description  of  land  devised;  6  L.R.A. 
(N.S.)  954,  on  correction  of  misdescription  of  land  in  will  in  case  of  patent 
ambiguities  and  parol  proof. 

4  AM.  DEC.  15t,  PERIiEY  T.  CHANDIiER,  6  MASS.  458. 
Rights  and  remedies  pertaining  to  easements. 

Cited  in  reference  note  in  93  A.  D.  729,  on  interest  acquired  by  condemnation 
of  right  of  way. 

Cited  in  notes  in  3  L.RJ^.  833,  on  rights  of  owner  of  fee  in  servient  estate;  100 
A.  D.  119,  on  rights  of  landowner  in  land  burdened  with  an  easement  of  way. 
—Railroads. 

Cited  in  Williams  v.  Michigan  C.  R.  Co.  2  Mich.  259,  55  A.  D.  59,  holding  rail- 
road company  not  liable  for  killing  "free  common  horses,"  though  they  strayed  on 
unfenced  portion;  Northern  C.  R.  Co.  v.  Baltimore,  46  Md.  425,  holding  city  bound 
to  construct  and  maintain  necessary  viaduct  for  new  streets  across  existing  rail- 
road; Locks  k  Canals  v.  Nashua  k  L.  R.  Co.  104  Mass.  1,  6  A.  R.  181,  holding  writ 
of  entry  maintainable  by  fee  owner  where  railroad  leased  easement  for  warehouse 
purposes;  Boston  k  A.  R.  Co.  v.  Cambridge,  159  Mass.  283,  34  N.  E.  382,  holding 
that  laying  of  highway  across  existing  raiIroad*s  right  of  way  entitles  railroad  to 
reasonable  compensation;  State  v.  Gorham,  37  Me.  451,  holding  town  bound  to 
maintain  highway  bridge  over  railroad,  but  may  recover  from  railroad  building 
same;  Troy  v.  Cheshire  R.  Co.  23  N.  H.  83,  55  A.  D.  177,  holding  that  town  may 
recover  from  railroad  damages  sustained  by  destruction  of  highway  and  ccmver- 
sion  of  material. 

Cited  in  note  in  1  L.R.A.  215,  on  title  to  land  taken  for  railroad  or  public 
highway. 
—  Highways. 

Cited  in  Woodward  v.  Baker,  166  Ind.  140,  76  N.  E.  169.  3  L.R.A.(N.S.)  277, 
holding  that  all  special  proprietary  rights  in  soil  in  and  under  highway  are  in 
adjoining  owner  who  may  use  such  land  as  he  chooses  if  he  does  not  obstruct  the 
highway;  Bigelow  v.  Whitcomb,  72  N.  H.  473,  65  L.R.A.  676,  57  Atl.  680,  holding 
that  adjacent  landowner,  not  being  compensated,  may,  without  incurring  penaltjr 
remove  highway  trees  designated  for  shade;  Winter  v.  Peterson,  24  N.  J.  L.  524, 
61  A.  D.  678,  holding  that  landowner  may  maintain  trespass  against  road  overseer, 
destroying  trees  not  interfering  with  use  of  adjoining  highway;  Tucker  v.  Eldred, 
6  R.  I.  404,  holding  that  lando^iner  may  maintain  trespass  where  timber  cut  ia 
opening  highway  was  used  in  contruction  thereof;  Makepeace  v.  Worden,  1  N.  H. 
16,  holding  trespass  maintainable  by  landowner  against  surveyor  who  appropriates 
wood  cut  in  adjoining  highway;  Cole  v.  Drew,  44  Vt.  49,  8  A.  R.  363,  holding  tres- 
pass maintainable  by  adjoining  landowner  against  one  appropriating  grass  law- 
fully cut  by  him  in  highway;  Rowe  v.  Addison,  34  N.  H.  306,  holding  that  land- 
owner may  recover  from  surveyor  damages  from  water  thrown  back  by  anbank- 
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ong  roadside;  Hollenbeck  v.  Rowley,  8  Allen,  473,  holding  that  land- 
naintain  trespass  against  private  individual  repairing  highway  for 
ide  traveled  part;  Kuhn  v.  Famsworth,  69  Me.  404,  holding  that 
or  convey  land  "exclusive  of  road,"  subsequent  grantee  may  remove 
m  adjoining  highway;  Avery  v.  Maxwell,  4  N.  H.  36,  holding  that 
itainable  where  horse  ill^ally  pastured  in  highway  escapes  onto  ad- 
though  fences  insufficient;  Holden  v.  Shattuck,  34  Vt.  336,  80  A.  D. 
that  landowner  may  pasture  horse  in  adjoining  highway,  but  not 
'  negligently;  Stackpole  v.  Uealy,  16  Mass.  33,  8  A.  D.  121,  holding 
i  at  large  in  highway  by  public  unlawful;  Gardiner  v.  Tisdale,  2  Wis. 

407,  holding  that  grantee  of  land  dedicated  as  public  landing,  may, 
semen t,  recover  same  from  wrongful  occupier;  Kelsey  v.  King,  33 

holding  that  dedication  of  land  as  public  street  does  not  authorize 
[)f  sewer  therein;  Chandler  v.  Goodridge,  23  Me.  78,  holding  removal 
scted  on  right  of  way,  obstructing  landowner's  passage  across  same, 

Dubuque  v.  Maloney,  9  Iowa,  450,  74  A.  D.  358,  holding  that  city 
Biin  trespass  where  lot  owner's  excavations  damage  cistern  construct- 
walk  against  his  objection ;  Patterson  v.  Philadelphia  &  R.  R.  Co.  20 

Phila.  Leg.  Int.  201,  8  Pa.  Co.  Ct.  186,  26  W.  N.  C.  327,  holding  that 
r  may  construct  bridge  over  same  not  inconsistent  with  right  of  way ; 
attuck,  132  Mass.  235,  holding  that  landowner  may  build  over  pass- 
y  manner  consistent  with  right  of  passing  and  repassing;  Atkins  v. 
let.  457,  37  A.  D.  100,  holding  that  trespass  not  maintainable  where 
r  passageway  does  not  interfere  with  rights  for  which  reserved; 
Stewart,  7  Phila.  293,  26  Phila.  Leg.  Int.  412,  denying  injunction 
3  building  over  passageway,  does  not  interfere  with  foot  passage 
im  U.  Teleg.  Co.  v.  Williams,  86  Va.  696,  19  A.  S.  R.  908,  8  L.RJ^. 
106,  holding  that  trespass  maintainable  where  telegraph  line  is  erect- 
y  without  compensating  adjoining  highway;  Hodges  v.  Seaboard,  88 
3.  E.  380,  holding  that  railroad  cannot  be  located  in  street  without 

abutting  lot  owner;  Harris  v.  Elliott,  10  Pet.  25,  9  L.  ed.  333,  hold- 
chase  of  land  and  "appurtenances"  does  not  bar  original  grant  on 
[lold  of  street;  Livingston  v.  New  York,  8  Wend.  85,  22  A.  D.  622, 
grantor  of  city  lots  bounding  same  by  street,  unopened,  entitled  to 
3ensation  only  on  street  being  opened;  Wyman  v.  New  York,  11  Wend, 
that  purchaser  of  lot  delineated  on  map  as  street,  entitled  to  nominal 

only  on  street  being  opened;  Harrison  v.  Augusta  Factory,  73  Ga. 

that  original  owner  cannot  maintain  ejectment  against  one  appro- 
I  dedicated  as  public  street;  Brown  v.  Galley,  Hill  &  D.  Supp.  308, 

fee  owner  may  sustain  ejectment  against  one  appropriating  street, 
,  as  part  owner,  he  consented;  Savannah  v.  Steamboat  Co.  R.  M. 
I  342,  holding  that  ejectment  maintainable  by  city  having  legal  title 

misappropriation  thereof;  Pomeroy  v.  Mills,  3  Vt.  279,  holding  that  a 
y  maintain  ejectment  against  one  in  exclusive  possession  of  public 
skson  ex  dem.  Yates  v.  Hathaway,  15  Johns.  447,  8  A.  D.  263,  holding 
nt  maintainable  against  adjoining  landowner,  occupying  abandoned 
ere  conveyance  evidently  excluded  same;  Bayard  v.  Hargrove,  45  Ga. 

that  original  owner  cannot  maintain  ejectment  against  one  build- 
iedicated  as  a  street;  Tyler  v.  Hammond,  11  Pick.  193,  holding  that 
lescribes  land  by  metes  and  bounds,  abandoned  highway,  plainly  ex- 
lot  revert  to  grantee;  Presbyterian  Soc.  v.  Auburn  &,  R.  R.  Co.  3  Hill, 

that  fee  owner  of  highway  may  maintain  trespass  against  railroad 
e  without  compensating  him;  Copp  v.  Neal,  7  N.  H.  275,  holding  that 
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on  right  of  town  hj  vote  to  convey  fee  o|  highway;  Wood  v.  Cbcahlrc 
N.  H.  42K  holding  that  writ  of  entry  maintainable  upon  t^rmifuition  < 

though  tentuit  ha^  right  lo  move  building;  MtddlefieLd  v.  Church  Mi 
Co.  am  Mas».  267,  3&  N,  E,  760,  on  right  of  town  to  repair  bigl 
And  recover  from  one  bound  to  repair;  GustafBon  ¥.  Hamm,  56 
22  LJl.A,  505,  57  N*  \\\  1054  (dissenting  opinion),  on  right  to  restn 
owner  from  l.miMing  pri%"at€  Bwit«h  on  his  side  of  street;  Griffin  \ 
Barb.  SOT  (dissenting  opinion K  on  right  of  town  to  license  owners  t^ 
»t  largf  to  graze  in  highway;  Woodbury  v,  Woodburj^  47  N.  H.  IK  3< 
on  right  to  maintain  trespaaa  againit  one,  whoj  ttitering  land  w! 
eonsent,  reaeinds  eontracL 

Cited  to  referencii  not«  in  S  A.  D,  126,  on  rights  of  public  in  higbw^ 

Cited  in  not«s  tn  101  A,  K  R.  IfH,  on  ovk*ii«rabip  of  soil  in  htghwt 
473,  on  easement  and  ownership  of  soil  in  highway*  23  A.  D,  M9, 
public?  to  acquire  enactnent  only  to  land  granted  for  highway;  101  A 
an  fl.butting  owner  a  right  as  to  water  courses,  streams,  and  rawways 
13  L,R.A,(N.8.|   005,  on  right  of  fee  o^Tier  to  lay  pipes  or  make  < 
ground  use  of  highway  j  £8  A.  D.  305,  on  right  of  person  over  whose 
way  has  besn  established  to  maintain  trespass* 

Disapproved  in  Ren  thorp  v.  Bourg,  4  Mart.  (La.)  07,  holding  that 
holding  under  grant  prior  to  Louisiana  Purchase,  do  not  own  tet  of  pi 
^Waterways, 

Cited  in  Waterloo  v.  Union  Mill  Co.  59  Iowa,  437,  13  N.  W.  433,  ; 
raee  owner  liable  over  for  bridge  repairs,  though  original  owner  dedi 
reserving  crossing  rights;  West  Bend  v.  Mann,  59  Wis*  09,  17  X.  W, 
that  owner  refusing,  village  may  at  his  expense  repair  bridge  over  ] 
way  cutting  highway-   Phoenixville  v.  Phoenix  Iron  Co,  45  Pa.  136, 
race  owner's  liability  to  roaintain  bridge  cfaiae  if  highway  is  widened 
diiTerent  bridge;   Smith  \\  I^ngewald,  140  Mass.  206,  4  N.  E.  571,  1 
landowner  niuy  maintain  ordiuarj^  farm  fencea  while  adjoiijing  owner 
cising  flowage  right:  Woodring  v.  Forks  Twp.  28  Pa.  355»  70  A,  D, 
that  township  may  recover  from  grantee  of  land  continuing  race  acr< 
necessary  repairs  to  bridge;  Com.  v.  Fisher,  0  Met  433,  holding  mill 
flowing  highway  built  after  prior  owner  had  eeased  flowing  land,  g\ 
sance;  Woburn  v.  Henshaw,  15J  Mass.  103,  3  A,  R.  333,  holding  that 
canal,  bound  to  repair,  liable  over  for  damages  eauaed  by  defective  bigl 
Jewell  v.  Locks  &  Canala,  104  Mass.  18,  holding  that  canal  proprie 
escape  liability  to  repair  bridgp,  where  alteration  in  high\^ay  was  at 
Lyman  t,  Arnold,  6  Maaon,  105,  Fed.  Cas,  No.  8,026.  denying  injunct 
ing  landowner  granting  canal  rights  from  removing  and  seliing  stoi 
canal;  Cheshire  t,  Adams  ^  C.  Reservoir  Co.  119  Mass.  350,  holding  th 
not,  in  corporate  capacity,  assff^s  again.st  reservior  eonip*iny  expense 
highway  overflowed  by  company's  dam;  Talbot  v,  Whipple,  7  Gray, 
that  riparian  owner,  owning  material  of  abandoned  highway  bridge,  lit 
ages  occasianed  by  water  sotting  bock  j  The  Edmondson  Island  Case, 
holding  that  ejectment  lies  by  island  owner  against  fish  commission 
si  on  built  into  navigable  stream  to  protect  lighthouse^  Cochrane  v. 
Mass.  365,  25  N.  E.   G20,  holding  that  eit>'  not  liable  to  riparian  ( 
i^onnty  eomniis^sionerB   increased   flow  beyond   highway   culvert's  caps 
Ifaut^  k  L  R.  Co.  V.  Zehner,  160  Ind.  14^',  3  L.R.A.(N.f?. )  277,  76  K 
ing  that  damages  recoverable  from  railroad  where  destruction  of  higl 
u^d  twentj-  years  decreased  water  power:   Hedges  v.  We?t  Rhore  R 
Y.  150,  55  A.  8.  R.  1160,  44  N.  F>.  601,  denying  injunction  restraining  i 
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structing  bridge  over  state  land,  across  inlet,  interfering  with  upland  owner's  arti- 
ficial channel;  Covington  Saw  Mill  &  Mfg.  Co.  v.  Drexilius,  120  Ky.  493,  117  A. 
S.  R.  593,  87  S.  W.  266,  holding  that  one  building  without  authority  private  drain- 
age ditch  across  public  alley,  liable  for  injuries  caused  thereby;  Reed  v.  Park 
Gomrs.  100  Minn.  167,  110  N.  W.  1119,  holding  that  an  artificial  drainage  channel 
oo  land  ccmdemned  for  park  purposes  cannot  be  closed  to  injury  of  adjoining 
landowner;  Derby  v.  Hall,  2  Gray,  236,  holding  that  corporation,  empowered  by 
ineorporative  act  to  take  land  for  public  use,  acquires  easement  only  in  soil; 
Ro<^land  Water  Co.  v.  Tillson,  76  Me.  170,  holding  damage  to  pipes  by  land 
owner  while  quarrying  not  interference  with  rights  in  easement;  Clark  v.  Wor- 
cester, 125  Mass.  226,  holding  that  use  of  land  taken  for  sewage  purposes  is  in 
fee  owner,  subject  to  easement;  Harback  v.  Boston,  10  Cush.  295,  holding  that  an 
easement  only  acquired  by  city  in  land  taken  under  Mass.  Stat.  1846,  chap.  167. 
Cited  in  note  in  59  L.RJk.  46,  on  extent  of  sovereign's  right  as  against  8ub> 
jects  to  obstruct  or  destroy  navigation. 

4  AM.  DSX3.  162,  BAKER  T.  JEWEUj,  6  MASS.  460. 
Severance  of  joint  demand. 

Cited  in  Parker  v.  Elder,  11  Humph.  546,  holding  that  payment  to  one,  jointly 
interested  with  others  in  fund,  entitles  others  to  sue  separately ;  Oilman  v.  Leavitt, 
Smith  (N.  H.)  304,  holding  that  separate  action  for  freight  maintainable  by  one 
owner  of  vessel  where  other  owners  are  interested  in  cargo ;  Woodbury  v.  Deloss,. 
66  Barb.  501,  holding  that  one  purchaser,  having  joint  action  for  deceit,  having 
•ettled,  assignee  of  others  may  maintain  separate  action;  Gock  v.  Keneda,  29 
Barb.  120,  holding  that  where  one  tenant  in  common,  suing  jointly  for  conver- 
9km,  settles,  aetion  will  proceed  for  others*  benefit;  Edwards  v.  Hill,  11  111.  22,. 
holding  that  omission  to  plead  nonjoinder  in  abatement  in  tort  action,  entitles 
party  suing  to  recover  his  share ;  Boston  ft  M.  R.  Co.  v.  Portland,  S.  A  P.  R.  Co. 
119  Mass.  498,  20  A.  R.  338,  holding  that  release  of  debtor,  by  one  of  two  parties 
jointly  interested,  entitles  other  to  separate  action;  Holland  v.  Weld,  4  Me.  255, 
liolding  that  one,  liable  to  several  jointly,  making  settlement  with  one,  becomes 
litble  to  the  others  separately;  Richmond  v.  Parker,  12  Met.  48,  holding  that  one, 
with  notice  of  joint  interest,  paying  fund  to  one  claimant,  becomes  liable  to  others,, 
separately. 
Defect  of  parties. 

Cited  in  Strange  v.  Floyd,  9  Gratt.  474,  sustaining  demurrer  where  all  obligees 
in  joint  bond,  without  sufficient  excuse,  failed  to  join  in  action  therein;  Brizen- 
dine  V.  Frankfort  Bridge  Co.  2  B.  Mon.  32,  36  A.  D.  587,  holding  that  judgment 
Against  joint  owner  in  action  for  injury  precludes  maintenance  with  co-owner  of 
rabsequent  suit  therefor;  Strickland  v.  Bums,  14  Ala.  511,  upholding  nonsuit  in 
joint  action  by  husband  and  wife,  on  wife's  demand,  declaration  not  disclosing 
relationship;  Hunley  v.  Lang,  5  Port.  (Ala.)  154,  holding  that  in  partnership 
ac^on  upon  note  to  one  "A  Co."  proof  of  partnership  when  note  made,  necessary; 
Mtnufacturing  k  Mercantile  Co.  v.  Schoolly,  Tappan  (Ohio)  233,  holding  that 
objection  that  copartners  cannot  sue  in  their  company  name,  properly  made  on 
demnrrer;  Clapp  v.  Pawtucket  Inst,  for  Savings,  15  R.  I.  489,  2  A.  S.  R.  915,  8  Atl. 
^7,  holding  that  mortgagors  suing  to  recover  surplus  in  which  they  have  common 
interest,  must  sue  jointly;  Louisville,  N.  A.  ft  C.  R.  Co.  v.  Hart,  119  Ind.  273,  4 
tiJLA.  549,  21  N.  E.  753,  holding  that  parties  harvesting  hay  on  shares  may  sue 
jointly  for  damages  sustained  before  severance  of  interests ;  Henrichscn  v.  Mudd,. 
33  111.  476,  holding  that  striking  out  notice  of  nonjoinder  filed  with  general  issue 
in  action  of  assumpsit,  not  prejudicial;  Medbury  v.  Watson,  6  Met  246,  39  A. 
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0. 12%  holding  thut  joint  net  Urn  m  at  ntfti  cable  by  partners  led  by  fraud 
.sentatiQtiB  to  purchase  property  for  partnerthip  purposes. 

Cit«(l  in  rrfercmce  not^^s  in  41  A.  U,  E96,  as  to  when  and  how  objee 
joinder  in  made  i  40  A.  D.  030,  on  how  nonjoinder  of  plaintiffs  or  defei 
ho  taken  advantage  of  -,  43  A,  IX  259,  on  form  of  objection  to  nonjoindei 
27  A.  D.  IZQi  as  to  time  and  place  for  taking  objection  of  want  of  pro] 
€7  A.  D.  259,  on  proper  pleading  to  take  advantage  of  want  of  proper  pt 

Cited  in  note  in  1  E.  E,  C.  154,  on  abatement  for  nonjoinder  of  ] 
assumpsit. 

Distiogttiiihed  In  James  \\  Aiken,  47  Vt.  23,  holding  that  where  sevf 
have  j^Mnt  action  for  fraud,  settlement  by  one  bars  action  of  others. 

4  AM.  HEC.  1  OS,  WOOD  ¥.  LINCOLN  A  K.  INS.  CO.  6  MASS.  4 
Partial  or  total  losa. 

Cited  in  Common  wealth  Ins,  Co,  v*  Chase,  20  Pick.  142,  holding 
writer  ma.y  rt^pnir  abandoned  vessel  and  recover  from  assured,  if  ezpen 
tiabillty  under  policy;  Tenant  v.  National  Ins.  Co.  15  Wend.  463,  hold! 
ael,  arriving  at  destination  where  owners  resided,  in  repairable  stab 
abatitioned  as  total  losni  Humphreys  v.  Union  Ins.  Co.  3  Mason,  420,  F 
Op871  liolding  insurer  liable  for  partial  loss  only,  where  damaged  vess 
pairs,  proceed^}  safely  to  desUnation;  Deblois  v.  Ocean  Ins.  Co.  16  P 
A.  n.  24ii,  holding  tlmt  insured  cannot  recover  total  loss,  where  ezpen 
vps^e]  ia  lesij  than  50  per  cent  of  policy  valuation,  one-third  off  for  n 
V.  ^un  Mut.  In  a.  Co.  2  Jones  &  8,  313,  holding  that  bare  opinion  that 
o^mplete  wreck/'  insul^etent  to  establish  total  loss. 

Cit*?d  in  reference  note  in  33  A.  D*  243,  on  what  constitutes  total  la 

Cited  in  notes  in  42  L.  ed.  U.  S*  114,  on  liability  on  marine  insun 
14  E.  R.  C.  214,  on  stranding  of  vessel  as  total  loss;  1  E.  R.  C.  45,  on 
snrcd  to  claim  total  tosa  ^vhen  insurer  refused  offer  to  abandon  and  r 
brouglit  vessel  to  home  port  within  fifteen  days. 
When  abandonment  a  rl^tit' 

Cited  in  Tdber  v.  China  Mut.  Ins.  Co.  131  Mass.  239,  holding  that  al 
juatiflabk^  though  successive  perils  caused  damage,  and  no  evidence  tl 
peril  ciiUHed  sullieient  damage-  Peele  v.  Merchants'  Ins.  Co.  3  Maso 
Cas.  So.  1 0,905,  holding  that  inmrer's  taking  exclusive  possession  ai 
merit  nf  vessel,  without  owner's  eon«ent|  is  acceptance..of  aban^pumei 
Mcrrhfirits'  Ins.  Co,  3  Mason,  27,  Fed.  Cas.  No.  10,905,  on  differei 
courts  in  I  nited  Statc^^  and  in  Enijland  in  respect  to  right  of  abi 
Pe*^Ie  \\  ilerchants'  Ins.  Co,  3  Mason,  27,  Fed.  Cas.  No.  10,905,  holdini 
pairs  eannot  be  made  in  less  time  than  usual  length  of  voyage,  aband< 
tifiable;  Brown  v.  St.  Nicholaa  Ins.  Co.  61  N.  Y.  332,  holding  that  insur 
pdicy  conlainlnij  'lee  clnune"  where  predominating  cause  of  loss  wa 
Cincinnati  In,=*,  iu  v.  Rjtkewell,  4  B.  Mon.  541,  holding  that  insurer  ci 
salva^fp  and  rejmirs  w!*ere  acts  justified  presumption  that  they  accepted 
resflel;  Coliimbinn  Ins.  Co.  \\  Ashhy,  4  Pet.  139,  7  L.  ed.  809,  on  right  i 
without  ex  peri  men  ting,  after  imderwr  iters  offered  to  bear  expense 
stranded  vessel  j  Greene  v.  Pacific  MuL  Ins.  Cx>.  9  Allen,  217,  holding 
acta  of  mutinous  crew  made  further  prosecution  of  voyage  impoesil 
liable  for  total  loss;  Mathcson  v.  Equitable  M.  Ins.  Co.  118  Mass.  20 
441,  iioldinjf  that  where  assured  repaired  partial  losses  prior  to  total  1 
recover  both;  Norton  v,  I^xington  F,  L,  ft  M.  Ins.  Co.  16  111.  235,  h 
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where  facts  authorized  abandonment,  former  owner's  claim  to  vessel  invalid  as 
against  creditor  of  insurer. 

Cited  in  reference  notes  in  22  A.  D.  349,  on  al>andonment  of  insured  property; 
28  A  D.  252,  on  abandonment  of  insured  vessel. 

Cited  in  notes  in  1  E.  K.  C.  30,  on  right  to  abandon  vessel  when  damaged  more 
than  half  her  value;  33  A.  D.  733,  on  necessity  of  making  abandonment  within 
reasonable  and  convenient  time  after  loss. 

Distinguished  in  King  v.  Middleton  Ins.  Co.  1  Conn.  183  (dissenting  opinions), 
on  right  to  abandon  ship  in  perilous  situation. 
RighC  of  action  by  co-owner. 

Cited  in  note  in  50  A.  S.  R.  840,  on  action  by  cotenant  to  recover  possession  of 
perBonal  property. 

4  AH.  DEC.  168,  DAVIS  ▼.  BLUNT,  6  MASS.  486. 
Presumption  as  to  title  where  deed  Is  unrecorded. 

Cited  in  McLaughlin  v.  Shepherd,  32  Me.  143,  52  A.  D.  046,  holding  that  con- 
tinued uninterrupted  possession  by  grantor,  sufficient  to  infer  notice  to  grantee's 
creditor  that  mortgage  existed;  United  States  v.  Canal  Bank,  3  Story,  79,  Fed. 
Cae.  No.  14,715,  holding  that  attachment  of  grantor's  judgment  creditor,  without 
knowledge  of  unrecorded  deed,  prior  to  execution  of  United  States  against 
grantee;  Rogers  v.  Jones,  8  N.  H.  204,  holding  that  notice  of  unrecorded  deed, 
undelivered  when  mortgage  given,  not  fatal  to  rights  under  recorded  mortgage; 
Rublee  v.  Mead,  2  Vt.  544,  holding  that  possession  attended  with  every  ostensible 
character  of  ownership  for  nine  years  presimiptive  evidence  of  title  in  possessor; 
M'Mechan  v.  Griffing,  3  Pick.  149,  16  A.  D.  198,  holding  that  ownership  of 
woodland  lot  without  partition  fence  not  implied  by  adjoining  owner  depasturing 
cattle,  cutting  trees,  etc.;  Holmes  v.  Stout,  10  N.  J.  £q.  419,  holding  that  cutting 
wood  on  unenclosed  woodland  not  such  evidence  of  actual  possession  as  to  imply 
ownership;  Priest  v.  Rice,  1  Pick.  104,  11  A.  D.  150,  holding  that  grantor's  credi- 
tor, knowing  of  bona  fide  unregistered  conveyance,  cannot  by  attachment  defeat 
grantee's  title;  Kent  v.  Plummer,  7  Me.  404,  holding  that  continuous  occupancy 
and  improvement  implies  title  in  possessor  as  against  attachment  of  prior  gran- 
tor's creditor;  Pritchard  v.  Brown,  4  N.  H.  397,  17  A.  D.  431,  holding  that 
grantee  of  one  not  in  possession  cannot  defeat  title  obtained  through  execution 
against  actual  possessor's  interest;  Daniel  v.  Sorrells,  9  Ala.  430,  holding  that 
title  of  purcha8«»r  under  execution,  with  knowledge  of  unregistered  deed,  valid, 
judgment  creditor  being  ignorant;  Massey  v.  Hubbard,  18  Fla.  088,  holding  that 
actual  occupancy,  though  deed  unregistered,  protects  purchaser  against  one 
claiming  under  execution  against  grantor;  Lament  v.  Cheshire,  0  Lans.  234, 
holding  that  possession,  although  deed  unrecorded,  is  notice  to  purchaser  at 
execution  sale  of  possessor's  title;  Tuttle  v.  Jackson,  0  Wend.  213,  21  A.  D.  300, 
holding  that  purchaser  at  sheriff's  sale  cannot  defeat  title  of  one  then  in  actual 
possession,  though  deed  unregistered;  Chamberlain  v.  Thompson,  10  Conn.  243, 
26  A.  D.  390,  holding  that  equity  will  not  reform  bona  fide  conveyance  in  favor 
of  subsequent  attaching  creditor  having  knowledge  of  defect;  McRae  v.  McMinn, 
17  Fla.  870,  holding  actual  possession  of  land  under  a  recorded  agreement  showing 
claim  sufficient  to  warn  purchaser  from  another ;  Porter  v.  Cole,  4  Me.  20,  holding 
that  purchaser,  with  information  of  prior  conveyance,  cannot  defeat  title  of  first 
purchaser,  though  deed  unregistered. 

Cited  in  notes  in  4  L.R.A.  223,  on  effect  of  possession  of  grantee  as  notice  of  his 
rights;  13  L.R.A.<N.S.)  81,  on  requisites  and  sufficiency  of  possession  of  land 
based  on  right  as  notice  of  title. 

Am.  Dec.  Vol.  I.— 33.  r^^^^T^ 
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Effect  of  Jodffmeiit  entered  iiqiig  pro  tone 

Cited  in  New  Hampshire  Strafford  Bank  v.  Cornell,  2  N.  H.  324,  holding  that 
where  by  consent  judgment  is  entered  as  of  prior  term,  entry  cannot  thereafter 
be  contradicted. 
Kstoppel  to  reject  Action. 

Cited  in  New  Hampshire  Strafford  Bank  v.  Cornell,  2  N.  H.  324,  denying  right 
to  reject  fiction  of  which  one  has  availed  himself  to  obtain  judgment. 

4  AM.  DEC.  170,  WATKINS  ▼.  BAIRD,  6  MASS.  506. 
Dnrcsa. 

Cited  in  Lafayette  &  I.  R.  Co.  v.  Pattison,  41  Ind.  312,  holding  refusal  to  deliver 
cattle  to  government  contractor  imtil  payment  of  freight  exceeding  contract  duress; 
Peabody  v.  Tenney,  18  R.  I.  498,  30  Atl.  456,  holding  placing  affairs  by  embar- 
rassed corporation  in  hands  of  committee  of  creditors  for  settlement  not  duress; 
State  v.  Brantley,  27  Ala.  44,  on  discharge  of  bail  by  duress  of  principal; 
Crowe!  1  v.  Gleason,  10  ^le.  325,  denying  duress  in  giving  of  deed  to  brother  of 
prosecutor  on  his  agreement  to  procure  stopping  of  prosecution  of  grantor  where 
latter  took  advice,  deliberated  and  finally  accepted  increased  offer. 

Cited  in  reference  notes  in  19  A.  D.  656;  27  A.  D.  301,— on  what  constitutes 
duress;  98  A.  D.  435,  on  validity  of  contract  executed  under  duress. 

Cited  in  note  in  26  A.  D.  374,  on  what  is  duress. 

Distinguished  in  State  v.  Weed,  21  N.  H.  262,  53  A.  D.  188,  on  right  to  resist 
process  used  for  illegal  purpose. 

—  By  unlawful  arrest. 

Cited  in  Richardson  v.  Duncan,  3  N.  H.  508,  holding  duress  to  arrest  for  arson 
without  just  cause  to  obtain  money;  Strong  v.  Qrannis,  26  Barb.  122,  holding  note 
for  release  from  arrest  based  on  false  affidavit  void  for  duress ;  Osborne  v.  Robbins, 
4  Abb.  Pr.  N.  S.  15,  holding  duress  defense  to  action  on  note  made  by  person 
arrested  on  false  charge;  Foshay  v.  Ferguson,  5  Hill,  154,  holding  arrest  under 
pretense  of  possession  of  warrant  renders  settlement  void;  Bradley  t.  Irish,  42 
111.  App.  85,  holding  mortgage  obtained  from  grandmother  through  pretended 
arrest  of  grandson  void  for  duress;  Loud  v.  Hamilton  (Tenn.  Ch.  App.)  45 
L.R.A.  400,  51  S.  W.  140,  holding  mortgage  given  to  settle  embezzlement  of 
arrested  son-in-law  not  void  for  duress;  Mascolo  v.  Montesanto,  61  Conn.  50, 
29  A.  S.  R.  170,  23  Atl.  714,  holding  note  by  father  of  boy  arrested  in  action  for 
assault  not  void  for  duress:  Hatter  v.  Hreenlee,  1  Port.  (Ala.)  222,  26  A.  D. 
370,  holding  bill  of  sale  by  person  arrested  with  probable  cause  not  void  for  duress 

—  By  unlawful  detention. 

Cited  in  Shenk  v.  Phelps,  6  111.  App.  612,  holding  sick  father's  note  to  release 
from  unlawful  detention  to  collect  debt  void  for  duress;  Schommer  v.  Farwell, 
56  111.  542,  holding  mortgage  by  prisoner  unlawfully  detained  to  obtain  release 
void  for  duress;  Deer  Lodge  County  v.  At,  3  Mont.  168,  holding  recognizance 
required  by  justice  without  jurisdiction  void  for  duress;  Richards  v.  Vanderpoel, 
1  Daly,  71,  holding  settlement  of  debt  on  fear  of  imprisonment  after  illegal 
arrest  for  embezzlement  void  for  duress;  Clark  v.  Turnbull,  47  N.  J.  L.  265,  54 
A.  R.  157,  holding  voluntary  note  by  person  lawfully  arrested,  though  no  cause  of 
action,  not  void;  Taylor  v.  Cottrell.  16  111.  93,  holding  note  given  by  party  arrested 
for  just  claim  for  release  not  avoided  by  duress. 

Cited  in  reference  note  in  35  A.  D.  262,  on  what  is  duress  by  imprisonment 

—  By  improper  use  of  process. 

Cited  in  Stebbins  v.  Niles,  25  Miss.  267,  holding  legal  process  used  to  extort 
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disadvantageous  terms  from  person  in  custody  duress  avoiding  compromise; 
Holmes  t.  Hill,  19  Mo.  159,  holding  note  not  avoided  for  duress,  unless  process 
wilfully  employed  on  demand  groundless  or  knowingly  exaggerated;  Owen  v. 
Schmidt,  14  Phila.  183,  37  Phila.  Leg.  Int.  82,  holding  arrest  without  cause, 
urongful,  abusing  lawful  arrest,  same  regarding  duress;  Chandler  y.  Sanger, 
114  Mass.  3G4,  19  A.  R.  307,  holding  payment  to  free  goods  attached  for  extor- 
tion without  just  claim,  under  duress. 
—  By  threats. 

Cited  in  Baker  v.  Morton,  12  Wall.  160,  20  L.  ed.  202;  Brown  v.  Pierce,  7 
Wall.  205,  19  L.  ed.  134,— holding  deed  through  fear  of  death  from  threats  by 
grantee  void;  Belote  v.  Henderson,  5  Coldw.  471,  08  A.  D.  432,  holding  threat 
bjr  armed  men  during  war  to  arrest  and  carry  to  military  headquarters,  duress; 
I>avis  V.  Mississippi  C.  R.  Co.  46  Miss.  552,  holding  demand  of  acceptance  of  Con- 
federate money  under  military  order  making  arrest  penalty  for  refusal,  duress; 
Bush  V.  Brown,  49  Ind.  673,  19  A.  R.  695,  holding  threat  of  arrest  for  abortion 
by  husband  acc<Hnpanied  by  officer  in  secluded  place,  duress;  Hatch  v.  Barrett 
34  Kan.  223,  8  Pac.  129,  holding  mortgage  by  husband  and  wife  on  threat  of  his 
arrest  on  false  charge,  void  for  duress;  Brownell  v.  Talcott,  47  Vt.  243,  holding 
iale  through  fear  of  arrest  by  defendant  in  malicious  trover  action  void  for 
duress;  Plant  v.  Gunn,  2  Woods,  372,  Fed.  Cas.  No.  11,206,  holding  threat  of 
criminal  prosecution  if  mortgage  not  given,  not  duress;  Dispeau  v.  First  Nat. 
Bank,  24  R.  I.  508,  63  Atl.  868,  holding  threatened  issuance  of  execution  unless 
mortgage  given  by  judgment  debtor  not  duress. 

Cited  in  note  in  26  L.RJL.  48,  on  voidability  on  ground  of  duress  on  contracts 
procured  by  threats  to  prosecute  relative. 
ll^liat  ts  proper  remedy. 

Cited  in  Plummer  v.  Dennett,  6  Me.  421,  20  A.  D.  316,  on  remedy  by  action  for 
malicious  prosecution  for  arrest  upon  pretended  cause  of  action;  Morton  v. 
Voang,  56  Me.  24,  92  A.  D.  665,  on  estoppel  from  showing  want  of  probable 
fanse  for  arrest  in  action  for  malicious  prosecution;  Rice  v.  Day,  34  Neb.  100, 
51  N.  W.  464,  on  action  for  malicious  prosecution  for  wrongfully  attaching 
property;  ^leacham  v.  Newport,  70  Vt.  67,  38  Atl.  631,  on  recovery  by  person 
arrested  by  tax  collector  of  money  paid  to  jailer  under  protest;  Reinhard  v. 
Columbus,  49  Ohio  St.  257,  31  N.  £.  35,  on  recovery  of  money  given  for  bail  by 
person  arrested  by  officer  without  warrant;  State  ex  rel.  Grass  v.  White,  40 
^Va^h.  560,  2  L.R.A.(N.S.)  563,  82  Pac.  907,  on  recovery  of  money  given  for  bail 
hy  fugitive  arrested  under  unauthorized  warrant. 

Cited  in  notes  in  86  A.  S.  R.  409,  on  remedies  for  abuse  of  process;  13  L.R.A. 
59,  on  malicious  prosecution;  13  L.R.A.  60,  on  action  for  malicious  prosecution  in 
owe  of  arrest. 
Xeeessary  allegations. 

Cited  in  Taylor  v.  Blake,  11  Minn.  255,  Gil.  170,  on  necessity  of  alleging  in- 
^lidity  of  process  to  recover  property  obtained  by  duress;  Sneeden  v.  Harris, 
109  N.  C.  349,  14  L.R.A.  389,  13  S.  £.  920,  on  necessity  of  alleging  determination 
of  action  in  snit  for  malicious  abuse  of  process. 

4  AM.  DCC.  173,  WOLCOTT  ▼.  HALL,  6  l^IASS.  514. 
Evidence  admissible  in  slander  ease— As  to  malice. 

Cited  in  Earley  v.  Winn,  129  Wis.  291,  109  N.  W.  633,  holding  unsworn  state- 
ment of  another  as  to  charge  inadmissible  to  disprove  express  malicr ;  Blumhardt 
▼.  Rohr,  70  ^Id.  328,  17  Atl.  266,  holding  that  where  defendant  justifies  and  with 
proof  seeks  to  maintain  charge,  evidence  of  malice;  Oilman  v.  Lowell,  8  Wend.  573, 
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24  A.  D.  96,  hoKUng  circumstances  disproving  malice^  not  tending  to  establiih 
truth,  admissible  to  lessen  damages. 
"-  Reporta  of  truth. 

Cited  in  Matson  v.  Buck,  5  Cow.  400;  Pease  ▼.  Shippen,  80  Pa.  513,  21  A.  R. 
116, — holding  general  reports  of  truth  of  charges  inadmissible  for  any  purpose; 
Dame  t.  Kenney,  25  N.  H.  318;  Alderman  y.  French,  1  Pick.  1,  11  A.  D.  114,— 
holding  general  report  of  plaintiff's  guilt  of  crime  imputed  inadmissible  in  miti- 
gation of  damages;  Sanders  v.  Johnson,  6  Blackf.  50,  36  A.  D.  664,  holding  prior 
reports  of  same  crime  without  explanation  of  extent  or  effect  on  plaintiff^s  char- 
acter inadmissible;  Young  y.  Bennett,  5  111.  43,  holding  particular  report  in 
neighborhood  of  truth  of  theft  charged  inadmissible  under  general  issue;  Pease 
V.  Shippen,  34  Phila.  Leg.  Int.  48;  M'Coy  y.  Crawford,  Tappan  (Ohio)  238,— 
holding  current  report  in  neighborhood  of  truth  of  charge  inadmissible  in  miti- 
gation of  damages;  Kelley  y.  Dillon,  5  Ind.  426,  holding  nunor  of  truth  of  slander 
inadmissible  under  general  issue  to  lessen  damages;  Root  v.  King,  7  Cow.  613, 
holding  public  report  of  fact  in  libel  disavowing  reliance  on  report  inadmissible 
to  lessen  damages;  Thompson  v.  Bowers,  1  Dougl.  (Mich.)  321,  holding  truth  in- 
admissible under  general  issue  in  mitigation  of  damages;  Buford  y.  M'Luny, 
1  Nott  &  M'C.  268  (dissenting  opinion),  on  admission  of  circumstances  showing 
ground  of  suspicion  of  guilt  to  lessen  damages. 

Denied  in  Wetherbee  v.  Marsh,  20  N.  H.  561,  51  A.  D.  244,  holding  general 
report  that  plaintiff  conunitted  act  charged  admissible  in  mitigation  of  damages. 
—  Repetition  of  slander. 

Cited  in  Mapes  v.  Weeks,  4  Wend.  650,  holding  evidence  that  defendant  was 
told  by  another  that  plaintiff  was  guilty  of  charge  inadmissible;  Treat  v. 
Browning,  4  Conn.  408,  holding  evidence  that  defendant  heard  slander  from 
another  inadmissible  in  mitigation  of  damages;  Clark  v.  Munsell,  6  Met.  373, 
holding  evidence  that  witness  told  defendant  that  plaintiff  was  guilty  of  crime 
imputed  inadmissible;  Kenney  v.  McLaughlin,  5  Gray,  3,  66  A.  D.  345,  on  action- 
able repetition  of  slander  without  design  to  extend  circulation  on  credit;  Sun 
Printing  &  Pub.  Asso.  v.  Schenck,  40  C.  C.  A.  163,  08  Fed.  025,  holding  evidence  of 
prior  publications  of  similar  libelous  matter  inadmissible  in  reduction  of  damages; 
Blackwell  v.  Landreth,  00  Va.  748,  10  S.  E.  701,  holding  proof  that  other  persons 
had  heard  same  slander  inadmissible;  Fuller  v.  Dean,  31  Ala.  654,  holding  evi- 
dence that  plaintiff  did  not  deny  same  charge  made  previously  by  another,  inad- 
missible. 

Cited  in  reference  notes  in  36  A.  D.  560,  on  evidence  of  prior  reports  of  similar 
nature  as  mitigation  of  damages  in  slander;  66  A.  D.  348,  on  liability  for 
repetition  of  slander  already  in  circulation. 

Cited  in  note  in  55  A.  S.  R.  612,  on  right  to  prove  other  origin  of  defamatory 
charge,  in  mitigation  of  damages. 
— -  Character  of  plaintiff. 

Cited  in  Waters  v.  Jones,  3  Port.  (Ala.)  442,  20  A.  D.  261;  Corning  v.  Doll- 
meyer,  123  111.  App.  188;  Sayre  v.  Sayre,  25  N.  J.  L.  235;  Dewit  v.  Greenfield, 

5  Ohio,  225;  Stone  v.  Vamey,  7  Met.  86,  30  A.  D.  762,— holding  evidence  of 
general  bad  character  admissible  in  mitigation  of  damages;  Bowen  v.  Hall, 
20  Vt.  232,  holding  general  bad  character  of  plaintiff  in  respect  to  offense 
imputed  admissible;  M'Nutt  v.  Young,  8  Leigh,  542,  holding  character  of  plain- 
tiff for  untruthfulness  on  oath  admissible  to  lessen  damages  for  charge  of  per- 
jury; Lamos  v.  Snell,  6  N.  H.  413,  25  A.  D.  468,  holding  evidence  of  general  char- 
acter not  confined  to  plaintiffs  character  in  matter  charged;  Shilling  v.  Carson. 
27  Md.  175,  02  A.  D.  632,  holding  particular  instances  of  misconduct  inadmissible 
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to  diminish  damages  when  general  character  subject  of  defamation;  Paddock  y. 
Salisbory,  2  Cow.  811,  holding  plaintiff's  general  character  admissible  under 
general  issue  to  lessen  damages;  Pope  v.  Welsh,  18  Ala.  G31;  Hamer  v.  McFarlin, 
4  Denio,  509, — holding  general  bad  character  of  plaintiff  admissible,  though 
justification  pleaded  and  evidence  in  support  thereof  given ;  King  v.  Root,  4  Wend. 
113,  21  A.  D.  102  (dissenting  opinion),  on  admission  of  general  character  of 
plaintiff  to  lessen  damages,  even  under  plea  of  justification;  Armstrong  v. 
Pierson,  8  Iowa,  29,  holding  instruction  that  character  of  plaintiff  cannot  be 
considered  by  jury  in  giving  compensatory  damages,  error;  Houston  Printing 
Co.  v.  Moulden,  15  Tex.  Civ.  App.  574,  41  S.  W.  381,  on  error  in  permitting  jury 
in  assessing  damages  to  consider  good  character  without  evidence. 
Cited  in  note  in  10  A.  D.  162,  on  evidence  of  character  or  reputation. 

4  AM.  PCC.  175,  BERKSHIRE  BANK  v.  JONES,  6  MASS.  524. 
Effect  of  waiver. 

Cited  in  Savage  v.  Bell,  1  Woodw.  Dec.  52;  Voorhies  v.  Atlee,  29  Iowa,  49, — 
holding  waiver  of  notice  by  indorser  no  excuse  for  want  of  presentment  to  maker 
for  payment ;  Sprague  v.  Fletcher,  8  Or.  367,  34  A.  R.  587,  holding  waiver  of  pro- 
test by  accommodation  indorser  not  waiver  of  demand  of  payment  from  maker; 
Scott  V.  Greer,  10  Pa.  103,  holding  waiver  of  protest  by  indorser  on  due  date  proof 
of  demand  and  notice;  Freeman  v.  O'Brien,  38  Iowa,  406,  holding  agreement  by 
indorser  to  waive  demand  and  notice  strictly  construed;  Buckley  v.  Bentlcy, 
42  Barb.  646;  Blatchford  v.  Harris,  115  111.  App.  160,— holding  that  waiver  of 
notiot  of  protest  does  not  waive  demand  of  payment. 
Necessity  of  demand. 

Cited  in  Bahm  v.  Bank  of  Philadelphia,  1  Rawle,  335,  holding  no  further  de- 
mand on  drawer  necessary  to  charge  indorser  if  indorsee  is  ready  at  time  and 
place;  Oillett  v.  Averill,  5  Denio,  85,  holding  demand  unnecessary  where  note  is 
held  by  bank  where  payable,  if  maker  has  no  funds  there  at  maturity;  Ogden  v. 
Dobbin,  2  Hall,  112,  holding  no  specific  demand  necessary  if  note  is  in  hands  of 
cashier  of  bank  where  payable;  Folger  v.  Chase,  18  Pick.  63,  upholding  pre- 
somption  that  note  was  at  bank  where  payable  and  officer  ready  to  receive  pay- 
ment; Hazard  v.  Spencer,  17  R.  I.  561,  23  Atl.  729,  holding  notifying  maker  that 
note  payable  at  bank  in  certain  bank  at  place  where  dated  sufficient  demand; 
Bank  of  Syracuse  v.  HoUister,  17  N.  Y.  46,  72  A.  D.  416,  holding  demand  by  teller 
ss  notary  from  himself  outside  bank  door  after  close  sufficient;  Shaw  v.  Reed, 
12  Pick.  132,  holding  no  legal  demand  made  unless  note  is  at  place  where  payable 
00  due  date;  Eastman  v.  Potter,  4  Vt.  313,  24  A.  D.  609,  holding  neglect  to  have 
note  at  place  of  demand  for  payment  discharges  indorser;  Morse  v.  Bellows,  7 
N.  H.  549,  28  A.  D.  372,  on  necessity  of  production  of  bond  by  assignee  to  receive 
payment;  Vamer  v.  Nobleborough,  2  Me.  121,  11  A.  D.  48,  on  necessity  of  pre- 
lentment  to  treasurer  of  town  of  order  drawn  by  selectmen;  Low  v.  Howard, 
11  Cush.  268,  on  liability  of  indorser  on  subsequent  promise  to  pay  note  in  igno- 
rance that  no  demand  had  been  made;  Mellon  v.  Croghan,  3  Mart.  N.  S.  423 
15  A.  D.  163,  on  necessity  of  demand  at  place  of  payment. 

Cited  in  reference  notes  in  25  A.  D.  340,  on  note  payable  at  particular  place; 
14  A.  D.  373,  on  note  payable  at  particular  bank;  39  A.  D.  114,  on  necessity  for 
demand  on  note  or  bill  payable  at  particular  bank  to  charge  maker  or  acceptor 
.\Ilegatioii  and  proof  of  demand. 

Cited  in  Bank  of  United  States  ▼.  Smith,  2  Cranch,  G.  C.  319,  Fed.  Cas.  No. 
935,  holding  allegation  of  demand  at  bank  where  payable  necessary;  North  Bank 
▼.  Abbot,  13  Pick.  465,  25  A.  D.  334,  holding  averment  of  demand  established  by 
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notice  to  promisor  that  note  was  at  place  where  payable;  Peabody  Ins.  Co.  v. 
Wilson,  29  W.  Va.  528,  2  S.  E.  888,  holding  proof  of  presentment  at  particular 
bank  where  payable  at  maturity  indispensable  to  recovery  against  indorser; 
Dwight  V.  Emerson,  2  N.  H.  150,  denying  recovery  against  indorser,  though  note 
was  negotiated  after  maturity,  without  proof  of  demand  and  notice;  Barry  v. 
Morse,  3  N.  H.  132,  on  admissibility  of  agreement  of  indorser  in  blank  to  be  liable 
without  demand  or  notice. 

4  AM.  DEC.  177,  CARTER  T.  CARTER,  4  DAY,  SO. 

Amount  of  recovei  y  on  bond. 

Cited  in  Wyman  v.  Robinson,  73  Me.  384,  40  A.  R.  360,  holding  interest  recover- 
able on  penalty  of  bond  from  date  of  breach;  Mullen  v.  Morris,  43  Xeb.  596,  62 
N.  W.  74,  holding  recovery  on  bond  limited  to  penalty  with  interest;  Lyon  v. 
Clark,  1  E.  D.  Smith,  250;  Lewis  v.  Dwight,  10  Conn.  95;  Ansley  v.  Mock,  8  Ala. 
444;  Robbins  v.  Long,  10  X.  J.  Eq.  50;  Washington  County  Ins.  Co.  v.  Colton,  2G 
Conn.  42, — holding  interest  recoverable  though  making  damages  exceed  penalty: 
Hood  V.  Hayward,  124  N.  Y.  1,  26  N.  E.  331,  26  Abb.  N.  C.  271,  20  N.  Y.  Civ. 
Proc.  Rep.  47  (dissenting  opinion) ;  New  Home  Sewing  Mach.  Co.  v.  Seago,  128 
N.  C.  158,  38  S.  E.  805  (dissenting  opinion),  on  recovery  upon  bond  of  interest 
making  damages  exceed  penalty. 

Cited  in  notes  in  3  L.R.A.  482,  on  recovery  beyond  amount  named  in  penal 
bond;  2  A.  D.  34,  on  amount  recoverable  against  surety  beyond  penalty  in  bond; 
87  A.  D.  740,  750,  751,  754,  as  to  whether  interest  can  be  recovered  on  pentl 
bond  beyond  penalty. 

Denied  in  State  ex  rel.  Moore  v.  Sandusky,  46  Mo.  377,  holding  interest  on 
penalty  not  recoverable  when  damages  exceed  penalty. 

4  AM.  DEC.  17f ,  CURTISS  T.  STRONG,  4  DAY,  51. 
Competency  of  witness. 

Cited  in  Com.  v.  Winnemore,  1  Brewst.  (Pa.)  356,  holding  test  whether  witness 
believes  in  existence  of  God  punishing  false  swearing;  Thurston  v.  Whitney,  2 
Cush.  104,  holding  person  disbelieving  in  existence  of  Qod  incompetent  witness: 
Atwood  T.  Welton,  7  Conn.  66,  holding  disbelief  in  future  punishment  disqualifies 
witness;  Brock  v.  Milligan,  10  Ohio,  121,  holding  person  believing  in  existence  of 
God  and  obligation  of  oath,  though  not  in  future  punishment,  competent;  Cubbi* 
son  V.  M'Creary,  2  Watts  ft  S.  262,  holding  person  believing  in  existence  of  God 
punishing  for  false  swearing,  though  not  eternally,  competent;  Arnold  v.  Arnold. 
13  Vt.  362,  holding  party  disbelieving  in  existence  of  God  cannot  testify  for  him- 
self; Centra]  Military  Tract  R.  Co.  v.  Rockafelk>w,  17  111.  541,  holding  person 
feeling  accountable  to  no  Divine,  but  only  to  criminal  punishment,  incompetent; 
Jackson  ex  dem.  Tuttle  v.  Gridley,  18  Johns.  08,  holding  person  disbelieving  in 
existence  of  God  and  future  punishment  incompetent. 

Cited  in  notes  in  42  L.R.A.  553,  554,  556,  557,  on  religions  belief  as  qualification 
of  witness;  11  E.  R.  C.  141,  on  disbelief  in  future  punishment  for  false  swearing 
as  disqualification  of  witness. 
Proof  of  competency. 

Cited  in  Scott  v.  Hooker,  14  Vt.  535,  holding  disbelief  in  existence  of  God 
provable  by  previous  declarations;  Smith  v.  Coffin,  18  Me.  157,  holding  that  wit- 
ness cannot  deny  prior  declarations  of  disbelief  in  existence  of  God;  Stow  v. 
Converse,  3  Conn.  325,  8  A.  D.  180,  holding  uniform  profession,  conduct,  conversa- 
tion of  person  from  youth  proper  testimony  to  repel  charge  of  infidelity; 
Winsted  Sav.  Bank  A  Bldg.  Asso.  r.  Spencer,  26  Conn.  105,  on  requirement  of 
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competent  witnesses  to  oonvejances;  Jackson  t.  Vandyke,  1  N.  J.  L.  28,  on  ad- 
miflsion  in  evidence  of  will  proved  by  two  of  three  witnesses. 

Cited  in  note  in  61  A.  D.  479,  on  examination  of  witness  as  to  his  religious 
beUef. 

4  AM.  DEC.  182,  ROGERS  v.  HURD,  4  DAY,  57. 
Validity  of  Infant's  oontracts. 

Cited  in  Cummings  y.  Powell,  8  Tex.  80;  Kline  y.  Beebe,  6  Conn.  404, — 
holding  deed  that  may  be  beneficial  to  infant  not  void,  but  voidable;  Maples  v. 
Wightman,  4  Conn.  376,  10  A.  D.  149,  holding  note  by  infant  as  surety  void  as 
•gainst  his  interest. 

Cited  in  notes  in  18  A.  S.  R.  522,  on  validity  of  infant's  deed  of  convejrance; 
18  A.  8.  R.  582,  on  statutory  regulations  of  infants'  contracts. 
—  Affirmance. 

Dted  in  Hastings  v.  Dollarhide,  24  Cal.  195,  holding  acquiescence  by  adult  for 
reasonable  time  ratification  of  deed  by  him  while  infant;  Urban  v.  Grimes,  2 
Grant,  Cas.  96,  holding  n^lect  for  fourteen  years  to  bring  action  to  disaffirm 
sale,  not  affirmance;  Wilcox  v.  Roath,  12  Conn.  550,  holding  letter  that  claim 
would  be  attended  to  when  business  settled  insufficient  evidence  of  ratification; 
Drake  v.  Ramsay,  5  Ohio,  251,  holding  that  conveyance  by  infant  feme  covert 
may  be  disaffirmed  while  ejectment  is  not  barred  by  limitations;  Fetrow  v.  Wise- 
man, 40  Ind.  148,  holding  express,  voluntary  promise,  with  knowledge  of  lack  of 
liability,  necessary  to  ratify  executory  agreement;  Law  v.  Long,  41  Ind.  586, 
holding  that  infant  must,  on  attaining  majority,  do  some  act  to  disaffirm  exe- 
cuted contract;  Henry  v.  Root,  33  N.  Y.  526,  holding  continuance  in  possession 
and  exercise  of  ownership,  ratification  of  contract  of  purchase. 

Cited  in  reference  notes  in  16  A.  D.  326;  17  A.  D.  739;  26  A.  D.  254,— on 
ratification  of  contract  by  infant;  34  A.  D.  150,  as  to  what  amounts  to  ratifi- 
cation of  infants'  contracts. 

Cited  in  notes  in  23  A.  D.  529;  21  A.  D.  593;  23  A.  D.  361, — on  ratification  of 
infant's  voidable  contract;  18  A.  S.  R.  707,  on  necessity  of  writing  to  ratify 
infant's  contract;  18  A.  S.  R.  714,  on  ratification  of  deeds,  etc.,  by  declarations 
and  recitals. 

4  AM.  DEC.  185,  BELDEN  T.  CARTER,  4  DAY,  6«. 
Beliverj  of  deed  to  third  person;  anfflclency. 

Cited  in  Canning  v.  Pinkham,  1  N.  H.  353;  Thatcher  ▼.  St.  Andrew's  Church, 
37  Mich.  264;  Standiford  v.  Stondiford,  97  Mo.  231,  3  L.RJI.  299,  10  S.  W.  836; 
Martin  v.  Flaharty,  13  Mont.  96,  40  A.  S.  R.  415,  19  L.R.A.  242,  32  Pac.  287 ; 
Brown  v.  Brown,  1  W^oodb.  k  M.  325,  Fed.  Cas.  No.  1,994;  Gish's  Estate,  9 
Lane.  L.  Rev.  361 ;  Stewart  v.  Stewart,  5  Conn.  316, — holding  deed  delivered  to 
third  person  to  be  delivered  to  grantee  on  grantor's  death  valid;  Woodward  v. 
Camp,  22  Conn.  457,  holding  deed  by  wife  and  husband  delivered  to  husband  for 
delivery  to  grantee  on  wife's  death,  passed  title;  Bryan  v.  Wash,  7  111.  557, 
holding  delivery  to  another  for  grantee,  to  be  effective,  must  be  unconditional 
with  intention  to  pass  title;  Jones  v.  Jones,  6  Conn.  Ill,  16  A.  D.  35,  holding  deed 
retained  by  grantor  but  directing  third  person  to  record  same  on  his  death, 
invalid;  Alsop  v.  Swathel,  7  Conn.  500,  holding  bill  of  sale  placed  in  hands  of  third 
person  '*to  keep"  ineffective  because  not  delivered;  Merrills  v.  Swift,  18  Conn. 
257,  46  A.  D.  315,  holding  deed  by  insolvent  delivered  to  third  person  for  creditor 
without  creditor's  knowledge  vested  title;  Day  v.  Griffith,  15  Iowa,  104,  holding 
delivery  of  deed  to  recorder  for  benefit  of  grantee  without  his  knowledge  ineffective 
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agaimt  atUehment;  GiddingB  y.  Giddingi,  61  Vt.  227,  81  A.  S.  R.  682;  Daggett 
T.  Simonds,  173  Mass.  340,  46  LJUL  332,  53  N.  E.  907,— hokiing  delivery  of  note 
to  another  to  be  delivered  to  pa^ee  at  makar't  death,  unlees  recalled,  sufficient; 
Uagerman  y.  Wigent,  108  Mich.  102,  65  N.  W.  756,  upholding  gift  of  mortgage 
delivered  to  depositary  to  be  delivered  to  donee  at  donor's  death;  Wallace  v. 
Harris,  32  Mich.  380,  holding  delivery  by  depositary  before  death  of  grantor  in 
violation  of  trust  sufficient  to  pass  title;  Carter  v.  Mills,  30  Mo.  432;  Brows 
V.  Brown,  66  Me.  316, — holding  delivery  to  depositary  for  delivery  at  grantor's 
death,  but  having  power  to  withdraw,  insufficient;  Dettmer  v.  Behrens,  106  Iowa, 
585,  68  A.  8.  R.  326,  76  K.  W.  853,  holding  valid  delivery  after  grantor's  death 
by  depositary  having  directions  to  deliver  to  grantee  upon  paying  purchase  price; 
Grilley  v.  Atkins,  78  Conn.  380,  112  A.  S.  R.  152,  4  L.R.A.(N.S.)  816,  62  AU. 
337,  holding  that  grantor  must,  to  make  deed  delivered  to  depositary  effective, 
part  with  possession  and  control  over  it;  Humiston  v.  Preston,  66  Conn.  570,  34 
Atl.  544,  holding  ineffective  deed  recorded  and  afterwards  delivered  to  depositary 
to  hold  until  specified  event  which  never  happened;  Stephens  v.  Rinehart,  72 
Pa.  434,  upholding  grantee's  title  through  deed  delivered  to  depositary,  subject 
to  recall,  to  be  delivered  on  grantor's  death;  Cooper  v.  Jackson,  4  Wis.  537, 
holding  delivery  to  register  for  use  of  grantee  equivalent  to  actual  delivery  to 
grantee;  Stanton  v.  Miller,  65  Barb.  58,  holding  depositary  of  deed  to  be  de- 
livered to  grantee  on  certain  conditions,  bound  to  carry  out  agreement. 

Cited  in  reference  notes  in  14  A.  D.  371,  on  what  constitutes  delivery;  45 
A.  D.  367;  40  A.  S.  R.  424,— on  sufficiency  of  delivery  of  deed. 

Cited  in  notes  in  28  A.  D.  408,  on  escrow;  44  A.  D.  707,  on  necessity  and 
sufficiency  of  delivery  of  deed;  8  E.  R.  C.  621,  on  delivery  of  deed  in  escrow; 
54  L.R.A.  873,  on  requisites  on  part  of  grantor  on  delivery  of  deed  to  third 
person. 

Distinguished  in  Hulick  v.  Scovil,  9  111.  159,  holding  acceptance  of  deed  subse- 
quent to  the  delivery  not  sufficient  to  give  validity;  Hibberd  v.  Smith,  67  Cal. 
547,  56  A.  R.  726,  4  Pac.  473;  Bell  v.  Hayes,  11  Bush,  34,— holding  knowledge 
of  and  presumption  of  acceptance  by  grantee  essential  to  validity  of  deed  not  ac- 
tually delivered. 

Denied  in  Prutsman  v.  Baker,  30  Wis.  644,  11  A.  R.  592,  holding  grantee's 
title  through  deed  delivered  to  depositary,  subject  to  recall,  to  be  delivered  on 
grantor's  death,  void. 
Wlien  delivery  of  deed  takes  effect. 

Cited  in  Tooley  v.  Dibble,  2  Hill,  641;  White  v.'  Watts,  118  Iowa,  549,  92  N. 
W.  660;  Grain  v.  Wright,  36  Hun,  74, — holding  deed  delivered  to  depositary, 
grantee  to  receive  at  grantor's  death,  effective  from  delivery  to  depositary.  Berly 
V.  Taylor,  5  Hill,  577,  holding  trust  created  for  third  person's  benefit,  without 
his  knowledge,  upon  adoption,  relates  back  to  creation ;  Stout  v.  Keyes,  2  Dougl. 
(Mich.)  184,  43  A.  D.  465,  holding  inchoate  title  of  purchaser  at  mortgage  sale, 
on  failure  to  redeem  effective  from  time  of  purchase;  Hathaway  v.  Payne, 
34  N.  Y.  92,  holding  delivery  to  depositary  to  await  lapse  of  time  or  happening 
of  contingency  deemed  grantor's  deed  presently;  Brown  v.  Austen,  22  How.  Pr. 
394,  35  Barb.  341,  holding  delivery  of  deed  to  stranger  for  grantee,  if  uncondi- 
tional, will  take  effect  immediately. 

Cited  in  notes  in  54  L.R.A.  900,  on  nature  of  deed  and  time  when  it  takes 
effect;  53  A.  S.  R.  554,  on  delivery  of  deed  to  take  effect  on  death  of  grantor; 
63  A.  D.  244,  on  necessity  that  grantor  part  with  all  control  of  deed  to  take  effect 
after  his  death;  16  A.  D.  41,  on  effect  of  grantor  reserving  right  to  recall  deed; 
92  A.  D.  386,  on  miscellaneous  writings  rejected  from  probate. 
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Presumption  of  aoceptance  of  deed. 

Cited  in  Guard  y.  Bradley,  7  Ind.  600;  Church  v.  Gilman,  15  Wend.  656,  30 
A.  D.  82, — holding  that  acceptance  of  deed  may  he  presumed  from  honeficial 
nature  of  transaction. 

4  AM.  DEC.  187,  NAYLOR  v.  FOSDICK,  4  DAY,  146. 
Validity  of  assls^nmeiit  for  creditors. 

Cited  in  notes  in  4  A.  D.  46;  4  A.  D.  366;  4  A.  D.  446, — on  invalidity  of  assign- 
ment for  creditors;  15  A.  D.  506,  on  invalidity  of  assignment  for  creditors  which 
does  not  comprise  all  of  debtor's  property. 

—  Assent  to. 

Cited  in  reference  notes  in  11  A.  D.  202,  on  necessity  of  assent  of  creditors  to 
assignment  for  their  benefit;  44  A.  D.  228,  on  validity  of  assignment  for  benefit  of 
certain  creditors  and  the  necessity  of  assent  thereto. 

Cited  in  notes  in  24  L.R.A.  376,  377,  on  necessity  of  express  assent  to  assignment 
or  deed  of  trust  for  creditors ;  4  A.  D.  203,  on  presumption  of  creditors'  assent  to 
assignment  which  is  for  their  benefit. 

—  Schedules  to. 

Cited  in  Leitensdorfer  v.  Webb,  1  N.  M.  34,  on  validity  of  assignment  for  credit- 
ors without  petition  and  with  incomplete  schedules;  Leitensdorfer  v.  Webb,  1 
X.  M.  34  (dissenting  opinion),  on  necessity  of  schedules  in  assignment  for 
creditors. 

Law  governing:  aselgnment  of  chose  in  action. 

Cited  in  Vanbuskirk  v.  Uarttord  F.,Ins.  Co.  14  Conn.  583,  holding  assignment  of 
chose  in  action  valid  where  made  valid  elsewhere. 

4  AM.  DEC.  204,  BROWN  T.    UNION  INS.  CO.  4  DAY,  179. 
Conclnslreness  of  foreign  Judgments. 

Cited  in  Holcomb  v.  Phelps,  16  Conn.  127,  holding  personalty  distributed  accord- 
ing to  laws  of  deceased's  domicil  at  time  of  death  conclusive;  Fisher  v.  Fielding, 
67  Conn.  91,  52  A.  S.  R.  270,  32  L.R.A.  236,  34  Atl.  714  (dissenting  opinion),  on 
conclusiveness  of  foreign  judgments. 

Cited  in  reference  notes  in  4  A.  D.  142;  4  A.  D.  603;  9  A.  D.  594,— on  conclusive- 
ness of  foreign  admiralty  decrees. 

Cited  in  notes  in  75  A.  D.  723,  on  judgments  and  decrees  in  admiralty  and  their 
effect  as  res  judicata;  94  A.  S.  R.  551,  on  foreign  judgments  in  rem;  20  L.Il.A. 
969,  on  conclusiveness  of  sentences  of  foreign  courts  of  admiralty  in  actions  on 
marine  insurance  policies. 
What  la  tMirratry. 

Cited  in  note  in  14  E.  R.  C.  358,  on  unlawful  and  intentional  act  of  master  as 
barratry. 

4  AM.  DEC.  20S,  GUNN  v.  SCOVIL,  4  DAY,  228. 
Vse  and  occnpatton ;  Implied  contract  for  rent. 

Cited  in  Ward  v.  Bull,  1  Fla.  311,  holding  that  assumpsit  lies  for  use  of  land  by 
permission  of  owner;  Davidson  v.  Ernest,  7  Ala.  817,  holding  that  assiunpsit  lies 
to  recover  from  vendee  fer  permissive  occupancy  under  verbal  contract  for  pur- 
chase on  his  refusal  to  carry  it  out ;  Lockwood  v.  Lockwood,  22  Conn.  425,  holding 
under  statute  action  for  book  debt  for  rent  lies  where  there  has  been  actual  oc- 
cupancy; King  V.  WoodruflT,  23  Conn.  56,  60  A.  D.  626,  liolding  use  and  occupa- 
tion of  real  estate  creates  implied  promise  to  pay  rent;  Dwight  v.  Cutler,  3  Mich. 
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566,  64  A.  D.  105,  holding  assumpsit  lies  for  use  and  occupation,  independent  of 
statute;  Edmonson  v.  Kite,  43  Mo.  176,  holding  action  for  use  and  occupation  does 
not  He  unless  relation  of  landlord  and  tenant  exists. 

Cited  in  reference  notes  in  20  A.  D.  447,  as  to  when  action  for  use  and  occupa- 
tion lies;  4  A.  D.  517,  as  to  assumpsit  upon  implied  promise. 

Cited  in  note  in  46  A.  D.  289,  on  action  for  use  and  occupation;  23  A.  D.  407, 
on  assumpsit  for  use  and  occupation;  7  A.  D.  397,  as  to  when  action  for  use  and 
occupation  will  lie. 

4  AM.  DEC.  911,  SHERWOOD  T.  BURR,  4  DAY,  244. 
lUisements  by  adverse  possession. 

Cited  in  Coe  v.  Wolcottville  M^.  Co.  35  Conn.  175,  holding  statute  of  limiU- 
tions  as  to  adverse  holding  of  lands  applies  to  easements;  Wallace  v.  Fletcher,  30 
N.  H.  434,  holding  that  easement  hy  adverse  possession  must  be  under  claim  of 
right,  uninterrupted  with  owner's  acquiescence ;  Campbell  v.  Smith,  8  N.  J.  L.  140, 
14  A.  D.  400,  holding  easement  by  adverse  possession  in  diverted  water  course 
gained  only  by  twenty  years'  adverse  possession ;  Ingraham  v.  Hutchinson,  2  Conn. 
584,  holding  right  to  special  use  of  water  on  one's  land  may  be  gained  by  fifteen 
years'  use;  Comett  v.  Rhudy,  80  Va.  710,  holding  penning  stream  back  for  twenty 
years  uninterruptedly,  servient  owner  being  prejudiced,  sufficient  to  gain  ease- 
ment; Tucker  v.  Jewett,  11  Conn.  311,  holding  use  of  water  unmolested  for  grist- 
mill for  fifteen  years  sufficient  as  acquirement  of  easement;  Williams  v.  Wads- 
worth,  51  Conn.  277,  holding  fifteen  years'  user  although  not  adverse  sufficient  to 
gain  easement  in  special  use  of  stream. 

Cited  in  reference  notes  in  22  A.  D.  756;  27  A.  D.  318,— on  rights  of  riparian 
proprietors;  50  A.  D.  181,  on  prescriptive  right  to  use  of  water;  36  A.  D.  338,  on 
water  rights  obtained  by  appropriation  and  prescription. 

Cited  in  note  in  59  L.R.A.  846,  on  abandonment  of  right  to  dam  back  water  of 
stream. 

Distinguished  in  King  v.  Tiffany,  9  Conn.  162;  Ingraham  v.  Hutchinson,  2  Conn. 
584  (dissenting  opinion),  on  acquisition  of  right  to  special  use  of  stream  on  one's 
own  land  by  user. 
—  Possseslon  by  tenant. 

Cited  in  Dickey  v.  Lyon,  19  Iowa,  544,  holding  possession  of  tenant  constructive 
notice  of  landlord's  title. 
"-  Use    of  words  "disseised  or  ousted.** 

Cited  in  Merwin  t.  Morris,  71  Conn.  555,  42  Atl.  855,  holding  that  words  are 
used  in  technical  sense  in  particular  statute. 

4  AM.  DEC.  915,  WATERBURT  t.  LOCKWOOD,  4  DAT,  257. 
Trespass;  when  liable  from  beginning. 

Cited  in  Averill  v.  Smith,  17  Wall.  82,  21  L.  ed.  613,  holding  mere  omission  of 
duty  or  other  mere  nonfeasance  not  such  abuse  of  authority  as  to  render  one  a 
trespasser  ah  initio;  Ballard  v.  Noaks,  2  Ark.  45,  holding  person  entering  private 
premises  with  permission  not  liable  from  beginning  on  subsequent  commission  of 
unlawful  act. 

Cited  in  reference  notes  in  35  A.  S.  R.  385,  on  officer  as  trespasser  ab  iniUo; 
25  A.  D.  400;  51  A.  D.  231, — on  abuse  of  process  constituting  officer  trespasser 
ah  initio. 

Cited  in  note  in  14  A.  D.  366,  on  nonfeasance  insufficient  to  make  officer  tres- 
passer ah  initio. 
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ui'shed  in  Williams  y.  Ives,  25  Conn.  568,  holding  failure  to  make  return 
:  attachment  makes  officer  trespasser  from  beginning. 

EC.  218,  DOOLITTIiE  v.  BLAKESIiEY,  4  DAT,  265. 
Idence  to  explain  writing. 

I  Ward  T.  Gay,  137  N.  C.  397,  49  S.  E.  884,  holding  evidence  admissible 
*  descriptive  words  "all  the  pine,  poplar  or  cypress  trees  standing;'' 
.  Co.  V.  Andrews,  30  Conn.  476,  holding  evidence  admissible  showing  ex- 
iter  right  described  in  deed  as  "now  have  right  to;"  Bradley  v.  Washing- 
U.  Steam  Packet  Co.  13  Pet.  89,  10  L.  ed.  72,  holding  parol  evidence  ad- 

0  give  effect  to  writing  by  applying  it  to  proper  subject  matter;  Eveleth 
,  15  Me.  109,  holding  ambiguity  arising  from  generality  of  descripton 
•moved  by  parol,  applying  it  to  single  object;  Taylor  v.  Boggs,  20  Ohio 
lolding  declarations  of  testator  inadmissible  to  show  boundaries  of  land 

1  "home-farm;"  Bowers  v.  Andrews,  52  Miss.  596,  holding  evidence  inad- 
o  explain  tax  deed  describing  land  as  "lot  and  residence  in  Madison  sta- 
KTonnell  v.  Brillhart,  17  111.  354,  65  A.  D.  661;  Linscott  ▼.  Femald,  5 
-holding  evidence  inadmissible  showing  surveyor  inserted  in  deed  by  mis- 
i  "north"  instead  of  "south;"  Nichols  v.  Johnson,  10  Conn.  192,  holding 
inadmissible  explaining  manorandum  of  sale,  property  being  described 
ght  in  C's  estate;"  French  v.  Gray,  2  Conn.  92,  holding  unrecorded  deed 
ble  as  against  any  person  except  grantor  and  his  heirs;  Benedict  v. 
1 1  Conn.  332,  29  A.  D.  299,  holding  evidence  inadmissible  showing  extent 
^here  land  described  by  metes  and  bounds  and  general  description;  Riley 

16  Ga.  141,  60  A.  D.  726,  holding  boundaries  and  comers  may  be  proved 
y;  Andrews  v.  Williams,  11  Conn.  326,  holding  parol  evidence  admissible 
hat  same  place  is  known  by  different  names;  Lamar  v.  Minter,  13  Ala. 
a  V.  Holman,  119  Iowa,  731,  94  N.  W.  447, — holding  evidence  admissible 
location  by  county  and  state,  township  and  range,  land  described  in  will. 
D  reference  notes  in  39  A.  D.  176;  40  A.  D.  109,— on  parol  evidence  to  ex- 
priptions  in  deeds;  53  A.  D.  55,  on  parol  evidence  to  explain  ambiguities 
fi  instrument, 
n  notes  in  6  A.  D.  371,  on  parol  evidence  to  explain  written  instrument; 

77,  on  parol  evidence  to  explain  ambiguities  in  instrument;  24  A.  D. 
arol  evidence  to  explain  latent  ambiguity. 
>f  limitations;  against  tenants  in  common. 

n  Rawls  v.  Doe,  23  Ala.  240,  58  A.  D.  289,  holding  action  lies  on  lease 
one  of  several  tenants  in  common  although  statute  bar  as  to  others ;  New- 
ank  of  California,  80  Cal.  368,  13  A.  S.  R.  169,  5  L.R.A.  467,  22  Pac.  261, 
^tion  by  one  tenant  in  common  inures  to  other's  benefit  as  against  stat- 
mitations;  Jordan  v.  Thornton,  7  Ga.  517,  holding  that  bar  of  limita- 
linst  one  tenant  in  common  not  bar  to  other  within  saving  of  statute; 
7,  Xavee.  2  Yerg.  227,  holding  upon  joint  demise  by  tenants  in  common 
le  by  limitations  not  bar  of  all. 

n  reference  notes  in  37  A.  D.  126,  on  ouster  of  one  cotenant  by  another; 
328,  on  running  of  limitations  against  one  cotenant  only, 
in  notes  in  104  A.  8.  R.  762,  on  running  of  limitations  against  joint 
jid  tenants  in  common ;  28  L.R.A.  860,  on  application  of  statute  of  limita- 
liability  of  cotenant  to  account  for  use  and  occupation  and  rents  and 

r  dleaMlity  on  rnnning  of  limitations. 

n  notes  in  36  A.  D.  78,  on  disability  of  one  as  affecting  running  of  limita- 
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tions  as  to  others;  49  A.  S.  R.  714,  effect  on  running  of  limitations  of  action 
brought  by  person  under  disability,  without  joining  his  cotenants. 

4  AM.  DEC.  221,  BEACH  T.  OATIilN,  4  DAY,  284. 
Eridcnce  as  to  fraudulent  conveyances. 

Cited  in  Sisson  v.  Roath,  30  Conn.  160;  Partelo  v.  Harris,  26  Conn.  480, 
holding  grantor's  declarations  of  intention  to  defraud  without  grantee's  knowledge 
inadmissible  to  prove  fraud;  McDowell  v.  Goldsmith,  6  Md.  310  (affirming  2  Md. 
Ch.  370),  holding  declarations  of  grantor  to  conveyancer  that  deed  was  fraudulent 
admissible  in  action  by  grantor's  creditors ;  Bonnell  v.  Chamberlain,  20  Conn.  487, 
holding  inadmissible  to  show  partnership,  evidence  of  inquiry  by  vendor  as  to 
credit  of  alleged  partner. 

Cited  in  reference  notes  in  26  A.  D.  238 ;  35  A.  D.  92, — on  admissibility  against 
grantee  of  declarations  of  grantor;  61  A.  D.  317,  as  to  when  declarations  of  grant- 
or as  to  fraudulent  conveyance  are  admissible. 

Cited  in  note  in  42  A.  D.  631,  as  to  when  declarations  of  vendor  are  evidence 
against  vendee  to  show  fraud. 
Fraudulent  conveyance;  rights  of  creditors. 

Cited  in  Merrill  v.  Meachura,  5  Day,  341 ;  King  v.  Wilcox,  11  Paige,  589,  5  Sent 
Ch.  13, — ^lidding  fraudulent  deed  void  as  against  subsequent  creditors;  Snodgrass 
V.  Branch  Bank,  25  Ala.  161,  60  A.  D.  505,  holding  possession  of  slaves  by  fraud- 
ulent vendee  gives  no  title  as  against  vendor's  creditors. 

Cited  in  reference  notes  in  66  A.  S.  R.  891,  on  fraudulent  conveyance  by  debtor 
in  failing  circumstances;  61  A.  D.  318,  on  title  acquired  against  grantor's  credit- 
ors by  possession  of  grantee  under  fraudulent  conveyance. 

Cited  in  note  in  32  L.R.A.  72,  on  effect  of  purchaser's  participation  in  vendor's 
intent  to  defraud  creditors. 
Adverse  possession;  presumption. 

Cited  in  Siminer  v.  Child,  2  Conn.  607,  holding  that  grant  of  land  conveying 
entire  title  cannot  be  presumed  from  possession  and  length  of  time  alone;  McCor- 
mick  V.  Hemdon,  86  Wis.  449,  56  N.  W.  1097;  Jeffersonville,  M.  &  I.  R.  Co.  v. 
Oyler,  82  Ind.  394, — holding  that  possession  of  lands  by  vendor  is  subordinate  and 
not  adverse  to  rights  of  his  vendee. 

Distinguished  in  Sumner  v.  Child,  2  Conn.  607    (dissenting  opinion),  on  pre- 
sumption of  bona  fide  conveyance  so  as  to  bar  action  where  fraudulent  conveyance 
proved. 
Tenancy  by  curtesy;  entry  on  land. 

Cited  in  Barr  v.  Galloway,  1  McLean,  476,  Fed.  Cas.  No.  1,037,  holding  entry 
on  wild  land  unnecessary  to  enable  husband  to  claim  as  tenant  by  the  curtesy. 

4  AM.  DEC.  225,  TREADWELL  T.  BULKLET,  4  DAY,  895. 
Proportion  of  rights  and  liabilities  under  conveyance  to  or  contract  by 
two  or  more. 

Cited  in  Dye  v.  Thompson,  126  Mich.  697,  86  N.  W.  1113,  holding  that  several 
grantees  in  deed  not  designating  proportions,  take  equally;  Judd  v.  Busbnell,  7 
Conn.  204,  on  proportion  taken  by  qualifying  executor  under  devise  to  three 
executors;  Orvis  v.  Newell,  17  Conn.  97,  holding  joint  and  several  makers  of  prom- 
issory note  prima  facie  equally  responsible. 
Parol  evidence  to  vary  writing. 

Cited  in  Lamar  v.  Minter,  13  Ala.  31,  holding  parol  evidence  inadmissible  to  con- 
tradict description  of  land  deed  purports  to  convey;  Qayle  v.  Hudson,  10  Ala.  110, 
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holding  pftrol  eridence  inadmissible  in  action  at  law  to  show  that  insertion  of 
wrong  name  as  obligee  in  bond  was  mistake;  Jacobs  v.  Miller,  50  Mich.  110,  15 
X.  W.  42,  holding  parol  eyidence  inadmissible  to  show  that  deed  to  husband  and 
wife  created  estate  in  common. 

Cited  in  note  in  20  L.R.A.  113,  on  parol  evidence  as  to  consideration  for  deed 
in  action  by  one  grantee  against  another. 
Presmnptlon  of  consent  to  oonyeyance. 

Cited  in  Camp  v.  Camp,  5  Conn.  291,  13  A.  D.  60,  holding  acceptance  of  lease 
not  presumed  because  lease  beneficial  to  lessee;  Watson  ▼.  Watson,  13  Conn.  83, 
holding  that  deed  to  several  and  delivery  to  one  does  not  estop  other  grantees  from 
disclaiming  conveyance. 

Cited  in  notes  in  54  L.R.A.  897,  on  presimiption  of  acceptance  of  deed ;  53  A.  S. 
R.  545,  on  intention  and  acceptance  on  delivery  of  deed. 

4  AM.  DKC.  290,  PITCHER  t.  LIVINGSTON,  4  JOHNS,  1. 
Damages  for  breach  of  covenant  of  contracts-Covenant  of  seisin. 

Cited  in  Willson  v.  Willson,  25  N.  H.  229,  57  A.  D.  320;  Mitchell  v.  Hazen,  4 
Conn.  495,  10  A.  D.  169, — sustaining  grantee's  right  to  purchase  money  with  inter- 
est; Semple  v.  Whorton,  (58  Wis.  626,  32  N.  W.  690;  Meaner  v.  Oestreich,  52  Wis. 
f.84,  10  N.  W.  6;  Hunt  v.  Faplee,  44  Hun,  149;  Ela  v.  Card,  2  N.  H.  175,  9  A.  D. 
46, — holding  g^ntee  entitled  on  partial  eviction  to  that  portion  of  purchase  money 
with  interest. 

Cited  in  reference  note  in  39  A.  D.  597,  on  measure  of  damages  for  breach  of 
covenant  of  seisin. 

Cited  in  note  in  99  A.  D.  73,  on  measure  of  damages  for  breach  of  covenant  of 
seisin  or  good  right  to  convey. 

—  Covenant  of  qniet  enjoyment. 

Cited  in  Wager  v.  Schuyler,  1  Wend.  553,  holding  damages  on  dower  eviction 
annuity  equal  to  interest  on  one  third  of  consideration;  Mack  v.  Patchin,  1 
Sheldon,  67;  Mack  v.  Patchin,  29  How.  Pr.  20, — holding  lessee  entitled  to  value 
of  unexpired  term  on  eviction;  Blossom  v.  Knox,  3  Pinney  (Wis.)  262,  3  Chand. 
(Wis.)  295,  holding  lessee  entitled  to  rent  paid  with  interest  on  eviction  by  real 
owner. 

Distinguished  in  Hymes  v.  Esty,  133  N.  Y.  342,  31  N.  E.  105,  28  Abb.  N.  C.  309, 
holding  grantee  entitled  to  depreciation  in  value  of  land  at  time  of  partial  evic- 
tion, caused  by  existing  easement. 

—  Covenant  of  warranty. 

Cited  in  Swafford  v.  Whipple,  3  G.  Greene,  261,  54  A.  D.  498;  Logan  v.  Moulder, 
1  Ark.  313,  33  A.  D.  338;  Wood  v.  Bibbins.  58  Ind.  392;  Triplett  v.  Gill,  7  J.  J. 
Marsh.  438;  Talbot  v.  Bedford,  Cooke  (Tenn.)  447;  Jenks  v.  Quinn,  61  Hun,  427, 
16  N.  Y.  Supp.  240, — sustaining  grantee's  purchase  money  with  interest;  Henning 
V.  Withers,  2  Treadway,  Const.  584.  3  Brev.  458,  6  A.  D.  589 ;  Threlkeld  v.  Fitz- 
hugh,  2  Leigh,  451;  Kingsbury  v.  Milner,  69  Ala.  502;  Furman  v.  Elmore,  2  Nott. 
&  ^rc.  189;  Taylor  v.  Holter,  1  Mont.  688, — ^holding  grantee  entitled  to  purchase 
money  with  interest  and  costs;  Stout  v.  Jackson,  2  Rand.  (Va.)  132;  Davis  v. 
Smith,  5  Ga.  274,  48  A.  D.  279, — holding  vendee  entitled  to  value  of  land  at  time 
of  warranty  with  interest;  Brown  v.  Allen,  73  Hun,  291,  26  N.  Y.  Supp.  299; 
Balton  V.  Bowker,  8  Nev.  190, — holding  grantee  entitled  on  partial  eviction  to 
pro  rata  portion  of  purchase  money  with  interest;  Chapman  v.  Holmes,  10  N.  J. 
L.  20,  upholding  recovery  by  assignee  of  vendee  against  executors  of  vendor ;  Hol- 
lingsworth  v.  Mexia,  14  Tex.  Civ.  App.  363,  37  S.  W.  455,  holding  that  grantee  may 
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recoTer  from  remote  grantor  amount  paid  by  aaid  grantor's  immediate 
Crisfield  v.  Storr,  36  Md.  120,  11  A.  R.  480,  upholding  recovery  by  a 
grantee  of  consideration  assignee  paid  his  immediate  grantor,  with  int 
Cullum  T.  Branch  Bank,  4  Ala.  21,  37  A.  D.  725,  on  measure  of  damages 
of  corenant  of  warranty. 

Cited  in  note  in  24  A.  S.  R.  2G6,  207,  on  measure  of  damages  for 
warranty  of  title. 

Distinguished  in  Brooks  v.  Black,  68  Miss.  161,  24  A.  S.  R.  259,  11  L 
8   So.   332,   holding   remote  grantee  entitled   to  original    purchase   m< 
interest. 
^CoTenant  agmlnst  enemnbraucea. 

Cited  in  Myers  v.  Brodbeck,  110  Pa.  198,  6  Atl.  662,  17  W.  N.  C.  120, 
L.  J.  N.  S.  41,  43  Phila.  Leg.  Int.  186;  Utica,  C.  k  S.  Valley  R.  Co.  v 
App.  DiT.  181,  40  N.  Y.  Supp.  316, — holding  grantee  entitled  to  amoui 
discharge  encumbrance;  Walker  v.  Deaver,  79  Mo.  664,  holding  gprantee  i 
amount  paid  to  discharge  dower  right;  Dimmick  v.  Lockwood,  10  V 
holding  grantee  entitled  on  partial  eviction  to  pro  rata  portion  of  purch 
with  interest;  Morrison  v.  Underwood,  20  N.  H.  360,  holding  covenant! 
to  nominal  damages  only  unless  evicted,  where  covenantor  subsequent! 
encumbrance;  Doctor  v.  Darling,  68  Hun,  70,  22  N.  Y.  Supp.  504,  i 
grantee's  right  to  interest  on  amount  paid  as  consideration;  Doctor  v 
68  Hun,  70,  22  N.  Y.  Supp.  594,  on  right  of  grantee  to  recover  amoui 
discharge  encumbrance. 

Cited  in  note  in  3  L.R.A.  792,  on  damages  for  breach  of  covenant  aj 
cumbrances. 

—  Contract  generally  to  coiiTey  land. 

Cited  in  Sutton  v.  Page,  4  Tex.  142;  Witherspoon  v.  M'Calla,  3  Des 
245;  Blackwell  v.  Board  of  Justices,  2  Blackf.  143,— sustaining  grantee' 
purchase  money  with  interest;  Fletcher  v.  Button,  6  Barb.  646,  holdi 
entitled  to  purchase  money  actually  paid  with  interest;  Brinkerhoff  v.  ] 
Barb.  100,  holding  vendee  entitled  to  value  of  land  at  time  of  breach, 
terest;  Wells  v.  Abemethy,  5  Conn.  222,  holding  vendee  entitled  to  value 
time  contract  should  have  been  executed;  Baldwin  v.  Munn,  2  Wend.  39$ 
right  of  action  where  consideration  has  not  been  paid. 

—  Executory  contract  to  convey  land. 

Cited  in  Cox  v.  Henry,  32  Pa.  18;  Peters  v.  McKeon,  4  Denio,  546, 
vendee  entitled  to  consideration  paid  with  interest. 

—  Contract  for  sale  of  personal  property. 

Cited  in  Ware  v.  Weathnall.  2  M'Cord,  L.  413,  holding  vendee  entitle 
chase  money  with  interest:  Bush  v.  Canfield,  2  Conn.  485,  holding  vende 
to  value  of  article  at  time  contract  should  have  been  executed. 

Distinguished  in  Clark  v.  Pinney,  7  CoV.  681,  holding  same  where  com 
is  paid  in  advance. 

—  Fraudulent  representations  as  to  title. 

Cited  in  Tyner  v.  Cotter,  67  Wis.  482,  30  X.  W.  782,  holding  grantee  e 
purchase  money  with  interest;  Carvill  v.  Jacks,  43  Ark.  439;  Carvill  v. 
Ark.  454,— holding  grantee  entitled  to  improvements;  Ward  v.  Wiman, 
193,  holding  that  action  on  case  lies  against  grantor. 

—  As  to  Improvements  and  change  in  ralne. 

Cited  in  Bennet  v.  Jenkins,  13  Johns.  50;  Doctor  v.  Darling,  68  Hun, 
y.  Supp.  594;  Walton  v.  Meeks,  120  N.  Y.  79,  23  N.  E.  1115,— holdinj 
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led  to  improvements,  made  by  himself;  Powell  t.  Monson  k  B.  Mfg.  Co. 
347,  Fed.  Cas.  No.  11,356,  holding  widow  not  entitled  to  dower  in  im- 
its  made  by  purchaser  from  husband;  Kinney  v.  Watts,  14  Wend.  38, 
essee  not  entitled  to  improvements ;  Malaun  v.  Ammon,  1  Qrant  Cas.  123 
ng  opinion),  on  right  to  recover  for  improvements  or  increase  in  value; 
V.  Hertzog,  34  Pa.  418,  holding  that  vendee  cannot  recover  for  loss  of 
Tide  Water  Canal  Co.  v.  Archer,  9  Gill  &  J.  479;  Henning  v.  Withers,  3 
\f  6  A.  D.  589, — ^holding  that  grantor  cannot  set  up  decrease  in  value  as 
n  action  to  recover  purchase  money  back;  Murray  v.  Ballou,  1  Johns, 
on  right  of  grantee  to  recover  for  improvements  or  increased  value  of 
therspoon  v.  M'Calla,  3  Dessauss.  £q.  245,  holding  vendee  entitled  to  im- 
its  and  increase  in  value  in  case  of  fraud  or  knowledge  of  bad  title. 
n  reference  note  in  5  A.  D.  607,  on  right  to  compensation  for  improve- 

fished  in  Curtis  v.  Brannon,  98  Tenn.  153,  69  L.K.A.  760,  38  S.  W.  1073, 
p*antee  entitled  to  permanent  improvements  made  by  him  on  restoring 
a  to  vendor  and  accounting  for  their  use. 
as  damages. 

n  Miller  v.  Watson,  7  Cow.  39,  on  riglit  of  grantee  to  recover  costs  of  ac- 
breach  of  warranty;  Kingsbury  v.  Smith,  13  N.  H.  109,  holding  vendee 
bo  costs  and  expenses  of  suit  on  breach  of  warranty;  Allen  v.  Blunt,  2 
i  M.  121,  Fed.  Cas.  No.  217,  holding  that  actual  costs  may  be  allowed  as 
in  action  for  violation  of  patent-right. 

in  note  in  99  A.  D.  74,  on  recovery  of  costs  in  ejectment  suit  as  dam- 
breach  of  covenant  of  seisin. 

^uished  in  Newell  v.  Sanford,  13  Iowa,  463,  on  allowance  of  counsel  fees 
for  breach  of  contract. 

>KC.  244,  FENTON  v.  REED,  4  JOHNS.  52. 

Tect  of  marriage  with  another  during  lifetime  of  spouse. 

n  Appleton  v.  Warner,  51  Barb.  270,  holding  husband  entitled  to  decree 
[  marriage  with  wife  whose  former  husband  is  still  living;  Donnelly  v. 
,  8  B.  Mon.  113,  holding  the  marriage  being  void,  spouse  of  man,  married 
it  wife  is  living,  not  entitled  to  dower;  Sneed  v.  Ewing,  5  J.  J.  Marsh. 
i.  D.  41,  holding  issue  of  second  marriage,  where  former  spouse  is  living, 
ite,  second  marriage  being  void ;  Finn  v.  Finn,  62  How.  Pr.  83,  holding  the 

being  void,  spouse  of  man,  married  while  first  wife  is  living,  not  entitled 
e;  Webster  v.  Webster,  58  N.  H.  3,  holding  that  spouse  of  man,  married, 
it  wife  is  living  is  not  his  widow,  the  marriage  being  void;  Re  Gall,  2 

286,  9  N.  Y.  Supp.  466,  as  to  time  when  change  from  illicit  to  legal  re- 
kes  place. 

n  notes  in  44  A.  D.  54,  55,  on  right  to  marry  while  prior  voidable  mar- 
Lindissolved ;  46  A.  D.  130,  on  effects  of  marriage  during  continuance  of 
id  marriage. 

of,  and  proof  necessary  to  establish,  marriage, 
n  Pearson  v.  Howey,  UN.  J.  L.  12,  holding  that  justice  of  the  peace  may 
t  marriage  outside  of  county  for  which  he  is  commissioned;  Gahagan  v. 

Park.  Crim.  Rep.  378,  holding  evidence  of  cohabitation  and  confessionf) 
iant  not  sufficient  on  indictment  for  bigamy;  Langtry  v.  State,  30  Ala. 
ing  that  first  marriage  may  be  proved  from  cohabitation  and  confessions 
er  on  prosecution  for  bigamy;  United  States  v.  Simpson.  4  Utah,  227, 
>7;  Oneale  v.  Com.  17  Gratt.  582, — holding  admissions  of  defendant  com- 
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|)etcnt  to  prove  nuirriage  on  indictment  for  bigamy;  Keppler  y.  Elser,  23  111.  App. 
ii43y  holding  confessions  and  acknowledgment  of  relation  by  defendant  not  suf- 
ficient in  action  for  criminal  conversation;  Dann  v.  Kingdom,  1  Thomp.  ft  C.  492, 
holding  evidence  of  cohabitation  and  reputation  not  sufficient  to  prove  marriage 
in  action  for  criminal  con^-ersation ;  McGowen  v.  Bush,  17  Tex.  1»6,  holding  proof 
of  actual  marriage  necessary  in  action  on  note  given  in  settlement  of  charge  of 
criminal  conversation;  White  v.  White,  82  CaL  427,  7  L.R.A.  799,  23  Pac  276, 
holding  that  marriage  may  be  proved  from  cohabitation  and  reputation  in  action 
for  divorce;  State  v.  Roswell,  6  Conn.  446,  holding  cohabitation  and  confessions  of 
defendant  not  admissible  to  prove  marriage  on  information  for  incest;  Cook  v. 
State,  11  Ga.  53,  66  A.  D.  410,  holding  admissions  of  prisoner  admissible  to  prove 
marriage  on  indictment  for  incestuous  adutery;  McGrowen  v.  Bush,  17  Tex.  195, 
to  point  that  payee  of  note  shown  to  have  been  given  in  settlement  of  charge  of 
criminal  conversation  must  show  actual  marriage;  Leaphart  v.  Leaphart,  1  S.  C. 
199,  holding  wife  competent  to  prove  relation  of  husband  and  wife  betweoi  parties 
who  are  strangers  to  the  record;  Wall  v.  Williams,  11  Ala.  826,  on  marriages  ac- 
cording to  Indian  customs;  Hutchins  v.  Kimmell,  31  Mich.  126,  18  A.  R.  164, 
holding  ceremony  performed  abroad  in  conformance  with  our  laws  binding  in 
action  for  criminal  conversation. 

Cited  in  reference  notes  in  19  A.  S.  R.  409,  on  what  constitutes  marriage;  18 
A.  D.  350,  on  necessity  of  solemnization  of  marriage  to  its  validity. 

Cited  in  notes  in  12  L.R.A.  50,  as  to  when  second  marriage  is  void  ab  initio; 
11  A.  D.  592,  on  evidence  in  proof  of  marriage;  22  A.  D.  159,  on  mode  of  proving 
marriage. 
—  On  question  of  legitimacy. 

Cited  in  Honey  v.  Clark,  37  Tex.  686,  holding  marriage  presumed  from  cohabita- 
tion for  years,  in  action  by  children  to  recover  property;  Stringfellow  v.  Scott, 
Rich.  Eq.  Cas.  109  note;  Clayton  v.  Wendell,  7  N.  Y.  Legal  Obs.  77,— holding  proof 
of  actual  marriage  necessary  to  bastardize  children  of  subsequent  marriage; 
Pearson  v.  Pearson,  46  Cal.  609,  holding  declarations  in  will  competent  evidence, 
after  death,  to  prove  marriage  where  wife  and  children  are  devisees;  Ferrie  v.  Pub- 
lic Admr.  4  Bradf.  28,  holding  in  action  by  son,  baptized  legitimate,  marriage  pre- 
sumed from  cohabitation  and  repute;  Adger  v.  Ackerroan,  52  C.  C.  A.  568,  115 
Fed.  124,  holding  marriage  presumed  from  cohabitation  after  divorce  from  former 
spouse  on  question  of  child's  legitimacy;  Townsend  y.  Van  Buskirk,  33  Misc.  287, 
68  N.  Y.  Supp.  612;  Re  Schmidt,  42  Misc.  463,  87  N.  Y.  Supp.  428,— holding  mar- 
riage presumed  from  cohabitation  after  removal  of  obstacle  to  valid  marriage ;  Re 
Taylor,  9  Paige,  611;  Hynes  v.  McDermott,  91  N.  Y.  461,  43  A.  R.  677;  Tracy  v. 
Frey,  96  App.  Div.  679,  88  N.  Y.  Supp.  874, — holding  marriage  presumed  from  co- 
habitation, reputation,  and  acknowledgment;  Clayton  v.  Wardell,  4  N.  Y.  230  (af- 
firming Clayton  v.  Wardell,  5  Barb.  214),  holding  that  prior  marriage  may  be 
proved  from  cohabitation  and  reputation;  Hiram  v.  Pierce,  45  Me.  367,  71  A.  D. 
555,  holding  that  statute  against  bigamy  does  not  render  second  marriage  legal 
where  former  partner  is  absent  five  years,  so  as  to  legitimatize  issue;  Keavey  v. 
Barrett,  62  N.  J.  Eq.  454,  49  Atl.  1073,  holding  acts  of  acknowledgment  by  mother 
sufficient  to  entitle  son  to  share  in  mother's  estate;  Eisenlord  v.  Clun,  126  N.  Y. 
552,  12  L.R.A.  836,  27  N.  E.  1024,  holding  marriage  presumed  from  cohabitation, 
reputation  and  acknowledgment  in  ejectment  suit  by  son;  Starr  v.  Peck,  1  Hill, 
270,  holding  proof  of  formal  solemnization  not  necessary  in  ejectment  suit  by 
grandchildren;  Caujolle  v.  Ferrie,  23  N.  Y.  90  (affirming  26  Barb.  177),  holding 
marriage  presumed  from  light  proof  on  question  of  legitimacy. 
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—Where  relation  orl^nally  meretrlcioas. 

Cited  in  Vincent  v.  Vincent,  16  Daly,  534,  17  N.  Y.  Supp.  497,  holding  that  mar- 
riage may  be  inferred  from  cohabitation  and  reputation  on  motion  for  alimony 
pending  divorce  action;  Physick's  Estate,  2  Brewst.  (Pa.)  179,  holding  that 
marriage  may  be  proved  from  cohabitation  and  reputation  in  widow's  action  for 
third;  Wright  v.  Wright,  48  How.  Pr.  1,  holding  removal  of  obstacle  to  valid 
marriage  not  suflScient  to  legitimatize  children  where  relation  originally  mere- 
tricious. 

Distinguished  in  Stanley  v.  Stanley,  4  Demarest,  416,  holding  first  spouse  of  man 
who  remarried  because  said  spouse  had  another  husband  living,  not  entitled  to  let- 
ters of  administration;  Fagan  v.  Fagan,  32  N.  Y.  S.  R.  994,  11  N.  Y.  Supp.  748, 
holding  that  marriage  will  not  be  presumed  from  cohabitation  where  reputation 
is  to  the  contrary. 

—  In  actions    for   dower. 

Cited  in  Mathewson  v.  Phoenix  Iron  Foundry,  20  Fed.  281,  holding  written  con- 
tract between  parties  acknowledging  themselves  to  be  husband  and  wife  constitutes 
marriage  in  action  for  dower;  Potier  v.  Barclay,  15  Ala.  439,  holding  widow  en- 
titled to  dower  where  relation  ceased  immediately  after  solemnization  of  mar- 
riage; Jackson  ex  dem.  Van  Buskirk  t.  Claw,  18  Johns.  346,  holding  marriage  sub- 
sequent to  death  of  former  spouse  presumed  from  cohabitation  in  action  for 
dower;  Rose  v.  Clark,  8  Paige,  574,  holding  marriage  presumed  from  cohabitation 
after  removal  of  obstacle  to  valid  marriage  in  action  for  dower;  Wilcox  v.  Wilcox, 
46  Hun,  32,  holding  marriage  established  from  cohabitation  and  purpose  of  par- 
ties valid  in  action  for  dower;  Van  Oelder  v.  Post,  2  Edw.  Ch.  577,  holding  mar- 
riage presumed  from  cohabitation,  reputation  and  acknowledgment  of  parties  in 
action  for  dower;  Pearson  v.  Uowey,  11  N.  J.  L.  12,  holding  contract  made  per 
verba  de  praatnti  sufficient  contract  of  marriage  in  action  for  dower;  Badger  v. 
Badger,  88  N.  Y.  546,  42  A.  R.  263,  holding  marriage  presumed  from  cohabitation 
and  reputation  under  assumed  name  in  action  for  dower;  Price  v.  Price,  124  N. 
Y.  589,  12  LJI.A.  359,  27  N.  E.  383,  holding  second  spouse  not  entitled  to  dower 
where  marriage  has  been  annulled  bacause  first  wife  is  living;  Duncan  v.  Duncan, 
10  Ohio  St.  181,  holding  mutual  promises  to  marry  in  future  followed  by  cohabi- 
tion  not  valid  marriage  entitling  widow  to  dower. 

Cited  in  reference  note  in  39  A.  S.  R.  29,  as  to  whom  dower  may  be  assigned. 

—  In  actions  for  nonsnpport  and  for  sapport  famished. 

Cited  in  State  v.  Schweitser,  57  Conn.  532,  6  L.R.A.  125,  18  Atl.  787,  holding 
parol  evidence  of  alleged  wife  admissible  to  prove  marriage  in  action  for  nonsup- 
port;  Londonderry  v.  Chester,  2  N.  H.  268,  9  A.  D.  61,  holding  that  question  of 
minister's  authority  will  not  effect  otherwise  valid  marriage  in  action  for  support 
furnished;  Clark  v.  Clark,  62  N.  J.  Eq.  650,  30  Atl.  81,  holding  contract  made 
per  Ttrha  de  prctaenti  sufficient  to  establish  marriage  in  action  for  support. 
<-  On  question  of  settlement  of  panper. 

Cited  in  Westfield  v.  Warren,  8  N.  J.  L.  249,  holding  that  prior  marriage  cannot 
be  proven  by  hearsay  to  change  settlement  of  pauper. 

—  ContracU  made  per  verba  de  pnrsentl. 

Cited  in  Hayes  v.  People,  25  N.  Y.  390,  82  A.  D.  364,  holding  contract  made 
per  verba  de  prttsenti  sufficient  to  establish  marriage  on  indictment  for  bigamy; 
Guardians  of  Poor  v.  Nathans,  3  Clark  (Pa.)  139,  5  Pa.  L.  J.  1,  2  Brewst.  (Pa.) 
U9,  holding  contract  made  per  verba  de  prceaenti  sufficient  contract  of  marriage 
in  action  for  desertion  of  family;  Newbury  v.  Brunswick,  2  Vt.  151,  19  A.  D. 
703,  hoMing  contract  made  per  verba  de  prtgwerUi  sufficient  contract  of  marriage 
Am.  Dec.  Vol.  I.— 34.  ^  , 
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on  question  of  pauper  settlement;  Askew  ▼.  Dupree,  80  Ga.  173,  holding  contract 
made  per  verba  de  pmeenii  sufficient  contract  of  marriage  in  action  for  aaM>unt- 
ing;  Davis  v.  Davis,  7  Daly,  308,  holding  contract  made  per  verha  de  prassenti 
sufficient  evidence  of  first  marriage  in  action  for  limited  divorce  from  second; 
Jaques  v.  Public  Admr.  1  Bradf.  499,  holding  c<mtract  made  per  verha  de  prceaenti 
with  man  occasionally  delirious,  two  days  before  death,  insufficient;  State  v. 
Murphy,  6  Ala.  765,  41  A.  D.  79,  on  contracting  marriage  per  verba  de  prw9fmti; 
Cheney  v.  Arnold,  16  N.  Y.  345,  69  A.  D.  609,  holding  issue  of  marriage  per  verba 
de  futuro  followed  by  cohabitation,  not  entitled  to  property. 

Cited  in  reference  notes  in  19  A.  D.  707 ;  22  A.  D.  667, — on  marriage  per  verba 
de  prasenti;  33  A.  S.  R.  144,  on  validity  of  marriage  per  verba  de  pr<geenti  fol- 
lowed by  cohabitation. 

Cited  in  note  in  9  A.  D.  73,  on  marriage  per  verba  de  prcesenti. 
"-  When  question  for  Jury. 

Cited  in  Davis  v.  Pryor,  3  Ind.  Terr.  396,  58  S.  W.  660,  holding  marriage  ques- 
tion for  jury  where  facts  of  reputation  and  acknowledgment  disputed  in  breach  of 
promise  case;  Adose  v.  Fossit,  1  Pearson  (Pa.)  304,  holding  that  marriage  may  be 
inferred  by  jury  from  cohabitation  after  removal  of  obstacle  to  valid  marriage; 
Lorimer  v.  Lorimer,  124  Mich.  631,  83  N.  W.  609,  holding  evidence  of  acknowledg- 
ment and  cohabitation  sufficient  to  go  to  jury  on  question  of  marriage  where  re- 
lation originally  meretricidus ;  Hynes  v.  McDermott,  10  Daly,  423,  holding  that 
Jury  may  presume  marriage  from  cohabitation  and  repute  in  ejectment  action  by 
widow. 
—  Presomptton  from  cohabitation  and  repute. 

Cited  in  Tarpley  v.  Poage,  2  Tex.  139,  holding  marriage  provable  by  evidence  of 
cohabitation,  reputation,  acknowledgment  of  parties,  reception  in  family,  etc; 
Jenkins  v.  Bisbee,  1  Edw.  Ch.  377,  holding  marriage  presumed  from  cohabitation 
and  repute  in  judgment  creditor's  action  against  husband;  Durand  v.  Durand,  2 
Sweeny,  315,  holding  marriage  presumed  from  cohabitation  and  repute  in  breach 
of  promise  case;  Trimble  v.  Trimble,  2  Ind.  76,  holding  reputation  sufficient  evi 
dence  of  marriage  in  action  for  divorce  and  alimony;  Camden  v.  Belgrade,  75  Me. 
126,  46  A.  R.  364,  holding  evidence  of  cohabitation  and  repute  competent  to  prove 
former  marriage  in  action  for  pauper  supplies  furnished  second  wife;  Stevens  v. 
Stevens,  56  N.  J.  Eq.  488,  38  Atl.  460,  holding  former  marriage  presumed  from 
cohabitation  and  repute  in  action  to  annul  second  marriage;  Taylor  v.  Robin- 
son, 29  Me.  323,  holding  evidence  of  cohabitation  and  repute  sufficient  in  ac- 
tion for  slander;  Carter  v.  Parker,  28  Me.  609,  holding  marriage  inferred 
from  cohabitation  and  repute  in  action  for  dower;  Peet  v.  Peet,  62  Mich.  464, 
18  N.  W.  220,  holding  marriage  proved  from  cohabitation  and  repute  after 
death  of  first  husband  in  action  for  dower;  Applegate  v.  Applegate,  45  N.  J.  Eq. 
116,  17  Atl.  293,  holding  former  marriage  prov^  from  cohabitation  and  repute  in 
action  for  alimony  from  second;  Hicks  v.  Cochran,  4  Edw.  Ch.  107,  holding  mar- 
riage inferred  from  cohabitation  and  repute  where  wife  wills  property  conveyed  to 
man  and  woman ;  Rockwell  v.  TunniclifT,  62  Barb.  408,  holding  evidence  of  cohabi- 
tation and  repute  competent  to  prove  defense  of  marriage  in  action  on  note ;  Bis- 
sell  V.  Bissell,  55  Barb.  325,  7  Abb.  Pr.  N.  S.  16,  holding  marriage  presumed  from 
cohabitation  and  repute  in  action  for  separation ;  Betsinger  v.  Chapman,  88  X.  Y. 
487,  holding  marriage  presumed  from  cohabitation  and  repute  in  widow's  action 
for  share  of  estate;  Rose  v.  Niles,  Abb.  Adm.  411,  Fed.  Cas.  No.  12,050,  holding 
wife's  testimony  of  cohabitation  and  repute  competent  to  prove  marriage  in  action 
for  libel;  Tarpley  v.  Poage,  2  Tex.  139,  holding  evidence  of  cohabitation  and  repute 
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luffieient  to  prove  marriage  in  action  against  administrator ;  Leapbart  v.  Leaphart, 
1  S.  C.  199,  on  presumption  of  marriage  from  cohabitation  and  repute. 

Cit«d  in  reference  notes  in  17  A.  D.  220;  22  A.  D.  103;  20  A.  D.  484,— on  cohabi- 
tation as  presumptive  evidence  of  marriage  relation. 

Cited  in  note  in  14  L.R.A.  305,  on  cohabitation  as  proof  of  marriage  where  it 
begins  unlawfully. 

Distinguished  in  O'Gara  v.  Eisenlohr,  38  N.  Y.  200;  Machinzi  v.  Zanoni,  5 
Redf.  492, — ^holding  marriage  not  presumed  from  cohabitation  and  repute  where 
there  is  no  presumption  of  death  of  former  spouse. 

—  Presumpcion  from  cohabitation  after  removal  of  obstacle  to  valid  mar- 
riage. 

Cited  in  Eaton  v.  Eaton,  00  Neb.  070,  00  L.R.A.  006,  92  N.  W.  995,  holding  mar- 
riage presumed  from  cohabitation  after  divorce  from  first  husband  in  action  for 
dhorce;  Barker  v.  Valentine,  126  Mich.  330,  84  A.  S.  R.  578,  51  L.R.A.  787,  84 
N.  W.  297;  Buscb  v.  Supreme  Tent,  K.  M.  W.  81  Mo.  App.  502,— holding  marriage 
presumed  from  cohabitation  after  removal  of  obstacle  to  valid  marriage  entitling 
widow  to  insurance;  Bull  v.  Bull,  29  Tex.  Civ.  App.  304,  08  S.  W.  727,  holding 
marriage  presumed  from  cohabitation  after  removal  of  obstacle  to  valid  marriage 
to  give  wife  homestead  rights;  Topham's  EsUte,  28  Penn.  Co.  Ct.  374,  12  Pa. 
Bist.  R.  194,  holding  marriage  presumed  from  cohabitation  and  repute  after  death 
of  first  wife  in  widow's  action  for  administration ;  BergdoU's  Estate,  20  Pa.  Co. 
Ci  577,  7  Pa.  Dist.  U.  137,  holding  marriage  presumed  from  cohabitation  and  re- 
pute after  removal  of  obstacle  to  valid  marriage,  in  settling  estate;  Collins  v. 
Voorhees^  47  N.  J.  Eq.  316,  14  L.R.A.  304,  20  Atl.  070  (dissenting  opinion),  on 
continuance  of  cohabitation  as  proof  of  marriage  after  removal  of  obstacle  to  valid 
marriage. 

Cited  in  reference  note  in  2  A.  S.  R.  117,  on  presumption  of  valid  marriage  after 
removal  of  impediment  between  parties  living  together  as  husband  and  wife. 

Cited  in  notes  in  67  A.  R.  467,  on  presumption  from  intercourse  illicit  at  in< 
cepUon;  124  A.  S.  R.  115,  on  presumption  of  continuance  of  illicit  nature  of 
tt^kabitation  illicit  in  inception;  3  L.R.A.(N.S.)  244,  on  effect  of  removal  of  im- 
pediment to  marriage  after  parties  have  begun  cohabitation. 

Distinguished  in  Cran  v.  Bumham,  5  Me.  213,  17  A.  D.  218,  holding  marriage 
not  presumed  from  cohabitation  after  removal  of  obstacle  to  valid  marriage  where  ■ 
rights  of  third  parties  are  affected. 

4  AM.  DEC.  246,  WOOLLEY  v.  CONSTANT,  4  JOHNS.  54. 
Validity  of  Inatrament  altered  after  ezecotion. 

Cited  in  Richmond  Mfg.  Co.  v.  Davis,  7  Blackf.  412,  holding  consent  to  fill  in 
bhtiiks  in  signed  note,  question  for  jury  on  conflicting  testimony;  Fullerton  v. 
Harris,  8  Me.  393,  as  to  proper  action  to  be  brought  against  sheriff. 

Cited  in  reference  notes  in  11  A.  D.  741;  30  A.  D.  338, — on  effect  of  alteration 
in  instruments;  01  A.  D.  204,  on  interlineations,  erasures,  or  alterations  in  deeds 
u  affecting  their  validity. 

Cited  in  notes  in  11  E.  R.  C.  233,  on  parol  evidence  to  show  material  alteration 
of  deed  by  consent;  8  E.  R.  C.  033,  on  necessity  that  ratification  of  unauthorized 
deed  be  under  seal. 
—  Altered  by  flllliii:  in  blanks. 

Cited  in  Cxibben  v.  Deal,  21  Or.  211,  28  A.  8.  R.  740,  27  Pac.  1040,  holding  deed, 
ttecuted  with  grantee's  name  blank,  valid  when  filled  in  before  delivery  on  parol 
tttthority;  South  Berwick  t.  Huntress,  63  Me.  89,  87  A.  D.  635,  holding  collector'.-? 
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bond  executed  with  penal  sum  blank,  valid  when  filled  in  on  implied  a 
obligors:  State  v.  Young.  23  Minn.  551,  holding  same,  county  treasurei^i 
change  Xat.  Bank  v.  Fleming,  63  Kan.  130,  65  Pac.  213,  holding  deo 
with  grantee's  name  blank,  valid  when  filled  in  on  authority  of  granto 
Frost,  4  Ala.  720,  holding  writ  of  error  bond  signed  in  blank  valid  wh 
by  anthority  of  obligors;  Ex  parte  Kerwin,  8  Cow.  118,  holding  appeal 
cuted  with  amount  of  judgment  blank,  valid  when  filled  in  before  delive 
authority;  Stahl  v.  Berger,  10  Serg.  k  R.  170,  13  A.  D.  666,  holding  bil 
with  payee's  name  blank,  valid  when  filled  in  by  authority  of  obligor ;  < 
Bank  v.  Kortri^t  22  Wend.  348,  34  A.  D.  317,  hoMing  transfer  of  cc 
((took,  executed  in  blank,  valid  with  implied  authority  to  fill  in;  Smith 

5  Mass.  538,  holding  bond,  executed  without  sur^y's  name  therein, 
binding  on  surety  when  filled  in;  Gourdin  v.  Commander,  6  Rich.  L.  4 
bond,  executed  with  date  and  obligee's  name  blank,  valid  and  binding 
giving  authority  to  fill  in;  State  use  of  €k>ddard  v.  Dean,  40  Mo.  4( 
bond,  executed  with  description  of  property  seixed  left  blank,  valid  win 

Cited  in  reference  note  in  42  A.  D.  349,  on  filling  blanks  in  instru 
execution. 

Cited  in  notes  in  13  A.  D.  671,  on  effect  of  filling  up  blanks  left  in 
struments;  2  £.  R.  C.  280,  on  sufficiency  of  parol  authority  to  fill  blanj 

5  E.  R.  C.  182,  on  delivery  of  incomplete  signed  deed  as  a^eement  t 
may  be  filled. 

Distinguished  in  Cross  v.  State  Bank,  5  Ark.  525,  holding  bond  execu 
sum  blank,  void  when  filled  and  delivered  without  authority;  Bums 

6  Allen,  305,  holding  deed  of  land  executed  in  blank  and  filled  in  oi 
thority  void  unless  redelivered;  Williams  v.  Crutcher,  5  How.  (Mil 
A.  D.  422,  holding  bond  delivered  with  penalty  and  amount  of  execu 
void,  without  written  authority  to  fill  blanks;  Chauncey  v.  Arnold,  24 
holding  mortgage,  executed  and  delivered  with  mortgagee's  name  blank, 
out  authority  to  fill  in. 

Disapproved  in  Walla  Walla  County  v.  Ping,  1  Wash.  Terr.  340,  ho 
executed  with  penal  sum  blank,  void. 
— '  Otherwise  altered. 

Cited  in  Knecdler  v.  Anderson,  43  III.  App.  31 7»  holding  contract  to  c 
altered  as  to  sum  on  consent  of  parties,  valid;  Vidvard  v.  Cushman,  3 
holding  lease,  altered  by  lessor  in  presence  and  with  assent  of  lessee,  va 
re-cxecution ;  Camden  Bank  v.  Hall,  14  N.  J.  L.  583,  holding  bond  alter 
ing  singulars  plurals  for  another  to  execute,  valid  when  assented  to; 
Maltby,  13  Wend.  587,  holding  bond,  altered  on  verbal  directions  and  a 
surety  after  execution  and  before  delivery,  valid;  Collins  v.  Collins,  51 
24  A.  R.  632,  holding  deed,  altered  with  interlineations  by  agreement  ai 
ing,  not  invalidated ;  Bryant  t.  Bank  of  Charleston,  107  Tenn.  560,  64 
holding  deed,  altered  by  inserting  vendor's  lien  clause  by  agreement  of 
not  invalidated ;  Sans  v.  People,  8  III.  327,  holding  bond,  altered  as  to 
notwithstanding  subsequent  assent  of  surety;  Pelton  t.  Prescott,  13 
holding  note,  altered  as  to  amount  and  date,  binding  on  surety  who  aftc 
sents;  Drumright  v.  Philpot,  16  Oa.  424,  60  A.  D.  738,  holding  oopartne 
executed  by  one  partner,  valid  on  subsequent  ratification  by  other  part 
V.  Probst,  60  111.  382,  holding  that  wife  may  execute  deed  after  exeouti 
hand  on  consent  of  all  parties;  Miller  v.  Stewart,  4  Wash.  C.  C  26,  Fe 
9,501    (dissenting  opinion),  on  effect  of  alteration  in  deed  by  consent  < 
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SimmB  ▼.  Hervey,  19  Iowa,  273,  on  effect  of  filling  in  name  of  mortgagee  after  exe- 
cution of  mortage. 

Distinguished  in  Cleaton  v.  Chambliss,  0  Rand.  (Va.)  86,  holding  as  to  validity 
of  altered  bond. 

4  AM.  DC:C.  249,  DOE  t.  PROVOOST,  4  JOHNS.  61. 
Construction  ef  will  or  deed. 

Cited  in  Den  ex  dem.  Hopper  v.  Demarest,  21  N.  J.  L.  525,  holding  courts  con- 
strue remainders  vested,  rather  than  contingent,  when  construing  statute  on  de- 
scent of  real  estates;  Milbank  v.  Crane,  25  How.  Pr.  193,  holding  heirs  and  next  of 
kin  at  death  of  testator  intended  on  devise  "to  his  right  heirs  and  next  of  kin;" 
Livingston  v.  Greene,  52  N.  Y.  118,  holding  that  *'after"  and  "upon  the  death  of 
my  wife"  do  not  make  a  contingency;  Den  ex  dem.  Manners  v.  Manners,  20  N.  J. 
L.  142,  holding  heirs  of  grandson  who  dies  before  son  takes  grandson's  interest 
imder  devise  "children  of  my  son;"  Sorden  v.  Gatewood,  1  Ind.  107,  holding  estate 
for  life  conveyed  in  deed  to  "one  during  her  natural  life  and  to  her  children  for- 
ever;" Vanderheyden  v.  Crandall,  2  Denio,  9,  on  distinction  between  contingent 
and  vested  renminders;  Parrish  v.  Groomes,  1  Tenn.  Ch.  581,  holding  heirs  entitled 
to  his  estate  at  wife's  death  take  on  devise  "at  wife's  death,  to  my  lawful  heirs;" 
Smith  V.  Cooper,  59  Ala.  494,  holding  conveyance  in  fee  by  life  tenant  conveys  his 
interest  and  does  not  affect  remainder;  Buckalew's  Estate,  5  Luzerne  Leg.  Reg.  47, 
on  what  constitutes  estate  for  life. 

Cited  in  note  in  1  L.R.A.  434,  on  construction  of  terms  in  will. 
—  When  remainder  vested. 

Cited  with  special  approval  in  Gourdin  v.  Deas,  27  S.  C.  470,  4  S.  E.  G4,  hold- 
ing remainders,  to  children  of  life  tenant  vested  and  transmissible,  subject  to 
open  to  let  in  after-bom  children  under  deed  to  one  for  life  and  after  her  death  to 
her  issue  to  take  per  stirpes. 

Cited  in  Byrnes  v.  Stilwell,  103  N.  Y.  453,  holding  children  living  at  death 
of  testator  take  vested  remainder  on  devise  "to  daughter  and  children;"  Pro- 
Toost  V.  Calyer,  62  N.  Y.  645,  holding  same,  on  devise  "after  son's  decease  to 
his  lawful  children;"  McDaniel  v.  Allen,  64  Miss.  417,  1  So.  35G,  holding  same, 
on  devise  "upon  widow's  death  to  be  divided  among  heirs  of  ray  body;"  Bridge- 
water  V.  Gordon,  2  Sneed,  5,  holding  same,  on  devise  "upon  A\'idow*s  death 
equally  divided  among  my  children;"  Doe  ex  dem.  Poor  v.  Considine,  6  Wall. 
♦58,  18  L,  ed.  869,  holding  same,  on  devise  on  decease  of  son,  remainder  unto 
legitimate  children  of  son;"  Canfield  v.  Fallon,  43  App.  Div.  561,  57  N.  Y.  Supp. 
149,  26  Misc.  345,  holding  same,  on  devise  after  daughter's  decease  "to  be  equally 
diTided  among  her  heirs;"  Den  ex  dem.  Abrahams  v.  English,  17  N.  J.  L.  280, 
holding  same,  on  devise  "after  father's  death  to  be  divided  among  children  of 
another;"  Minnig  v.  Batdorff,  5  Pa.  503,  holding  same,  on  devise  "after  daughter's 
^th,  children  bom  of  her  body;"  Moore  v.  Lyons,  25  Wend.  119,  holding  same, 
^^n  devise  "after  her  death  to  daughters  or  to  survivors  or  survivors  of  them;" 
Nodine  v.  Greenfield,  7  Paige,  544,  34  A.  D.  363,  holding  same,  on  devise  "to  wife, 
v^^ainder  in  fee  to  children  of  brother  who  should  be  living  at  her  death;"  John- 
son  V.  Valentine,  4  Sandf.  36,  holding  same,  on  devise  "in  trust  until  youngest 
shall  be  21,  then  estate  shall  vest  in  children;"  Gemet  v.  Lynn,  31  Pa.  94,  2  Phila. 
312, 14  Phila.  Leg.  Int.  228,  holding  same,  on  devise  after  son's  death  "to  his  chil- 
dren lawfully  begotten;"  Kinsey  v.  Lardner,  15  Serg.  &  R.  192,  holding  same,  on 
^»e  after  decaase  of  wife  "to  his  said  children,  or  the  survivors  of  them;"  Field 
^'  Peeples,  180  111.  376,  54  N.  E.  304,  holding  same,  on  devise  "on  daughter's  death 
to  descend  to  her  children;"  Williamson  v.  Field,  2  Sandf.  Ch.  633,  holding  same. 
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on  devise  "to  grandaoD,  after  his  death  to  his  lawful  issue  liying  at  his  death;** 
Scott  Y.  West,  63  Wis.  629,  24  N.  W.  161,  holding  same,  on  devise  "after  daugh- 
ter's death,  to  his  surviving  grandchildren;"  Barkers  Appeal,  1  Sadler  (Pa.)  $24, 
3  Atl.  377,  holding  same,  on  devise  ''after  widow's  death,  to  children  then  Irving 
or  surviving;"  McArthur  v.  Scott,  113  U.  8.  340,  28  L.  ed.  1016,  6  Sup.  Ct.  Rep. 
05,  holding  same,  on  devise  ''on  decease  of  children,  divided  hetween  grandchil- 
dren;" Russ  V.  Maxwell,  94  App.  Div.  107,  87  N.  Y.  Supp.  1077,  holding  same,  on 
conveyance  of  remainder  to  children  under  terms  of  will;  Du  Bois  v.  Ray,  36  N.  Y. 
162,  33  How.  Pr.  292,  holding  nephews  living  at  death  of  testator  take  vested  re- 
mainder on  devise  "to  children  brother  may  leave;"  McKinstry  v.  Sanders,  2 
Thomp.  k  0.  ISl,  holding  same,  on  devise  "residue  to  nephews  who  shall  then  be 
living;"  Tanner  v.  Livingston,  12  Wend.  83,  holding  grandsons  living  at  death  of 
testator  take  vested  remainder  on  devise  "to  son,  then  his  heirs  male;"  Wager  v. 
Wager,  1  Serg.  k  R.  374,  holding  children  bom  at  execution  of  deed  to  parents  and 
children  had  vested  remainder  in  conveyance;  Barber  v.  Harris,  16  Wend.  616, 
holding  estate  deeded  to  husband  and  wife  and  children,  vested  immediately  in 
grantees  living;  Richards  v.  Lawrence,  30  Pa.  Co.  Ct.  166,  13  Pa.  Dist.  R.  203, 
holding  property  deeded  to  children  and  their  heirs,  vests  when  deed  is  executed; 
Brown  v.  McCall,  44  S.  C.  603,  22  8.  E.  823,  holding  estate  deeded  to  widow  for 
life  and  to  children  vested  in  children  at  execution  of  deed ;  Gourdin  v.  Deas,  27 
S.  C.  479,  4  S.  E.  64,  holding  immediate  issue  take  vested  transmissible  remainder 
in  estate  deed  "after  her  death  to  her  issue  per  tiirpes;"  Brown  v.  McCall,  44  S. 

C.  503,  22  S.  E.  823,  holding  vested,  transmissible  estates  in  remainder  created  by 
conveyance  in  trust  for  life  tenants  and  after  survivor's  death  to  use  of  certain 
children  issue  of  deceased  child  taking  parent's  share. 

Cited  in  reference  notes  in  62  A.  D.  316,  as  to  where  vested  estate  in  remainder 
is  created;  34  A.  D.  366,  as  to  when  devisee  takes  vested  remainder  in  fee;  60  A. 

D.  230,  as  to  when  remainders  are  vested  and  when  contingent. 

Cited  in  note  in  3  L.R.A.  816,  on  distinction  between  vested  and  contingent  re- 
mainders. 
—  When  remainder  contingent. 

Cited  in  Hawley  v.  James,  16  Wend.  61,  holding  that  wherever  survivorship  is 
the  condition  of  taking  estate  remainder  is  contingent;  Robertson  v.  Wilson,  38 
N.  H.  48,  holding  remainder  contingent  on  devise  "to  one  for  life,  remainder  to 
oldest  surviving  son." 

Distinguished  in  Tier  v.  Pennell,  1  Edw.  Ch.  364,  holding  remainder  contingent 
at  death  of  testator,  on  devise  "and  remainder  to  children  daughter  should  leave 
at  her  decease;"  Dunwoodie  v.  Reed,  3  Serg.  k  R.  436,  holding  remainder  con- 
tingent, at  testator's  death;  on  devise  "at  her  decease,  unto  her  male  heir,  if 
alive  at  her  death." 
«-As  to  after-bom  children. 

Cited  in  Cooper  v.  Hepburn,  16  Gratt.  651,  holding  children  bom  after  death  of 
testator  take  vested  remainder  on  devise  "and  to  his  children  if  he  have  lawful 
issue;"  Carver  v.  Jackson,  4  Pet.  1,  7  L.  ed.  761,  holding  same,  on  devise  "and  to 
their  heirs  and  assigns  forever;"  Howard  v.  Napier,  3  Ga.  192,  holding  after-bom 
children  included  in  devise  to  "son's  children  then  living  and  to  children  which 
son  may  hereafter  have  bom;"  Tindal  v.  Neal,  69  S.  G.  4,  36  S.  E.  1004,  holding 
devise  "to  children  of  sister  alive  at  death  of  wife"  passes  vested  interest  to  after- 
bom  children. 
^What  considered  in  ascertaining  intention  of  testator. 

Cited  in  Kemp  v.  Kemp,  36  Misc.  79,  72  N.  Y.  Supp.  617,  holding  circumstance 
surrounding  testator  when  he  made  will  considered  in  arriving  at  intention  of 
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imson  V.  Vroman,  W  N.  Y.  74, 1  N.  E.  147,  holding  situation  in  family 
md  value  of  estate  considered  in  arriving  at  intention  of  testator;  Re 
Misc.  169,  25  N.  Y.  Supp.  722,  on  adverting  to  situation  of  testator  at 
ing  will,  to  discover  meaning. 
laldered  In  construing  deed. 

iTebster  v.  Atkinson,  4  N.  H.  21,  holding  situation  and  circumstances  of 
property  considered  in  construing  deed;  Strong  v.  Benedict,  5  Conn, 
situation  and  circumstances  of  parties  considered  in  construing  grant 
ter. 

eed  by  life  tenant. 

Smith  V.  Cooper,  59  Ala.  494,  holding  contingent  remainder  not  af' 
e  tenant's  transfer  of  all  his  interest  by  deed  which  in  form  conveys 


:?.  253,  HAMIIiTON  ▼.  WIIiSON,  4  JOHNS.  72. 
covenant— Of  seisin. 

'oit  V.  McReynolds,  2  Robt.  656 ;  Fitzhugh  v.  Croghan,  2  J.  J.  Marsh. 
X  139, — holding  covenant  of  seisin  broken,  if  ever,  when  deed  made; 
Weiderwax,  1  N.  Y.  509,  holding  action  for  breach  of  covenant  of  seisin 
nee  upon  execution  and  delivery  of  deed ;  Davis  v.  Lyman,  0  Conn.  249, 
',  giving  of  mortgage  constitutes  breach  of  covenant  that  grantor  has 
I  affecting  title;  M'Carty  v.  Leggett,  3  Hill,  134,  holding  grantee's  im- 
iit  of  action  for  breach  of  covenant  of  seisin  not  barred  by  grantor's 
of  good  title  before  suit. 

Lotes  in  47  A.  D.  570,  571,  on  covenants  of  seisin;  82  A.  S.  R.  685,  on 
\  seisin  and  right  to  convey  running  with  the  land ;  125  A.  S.  R.  453; 
ionstitutes  a  breach  of  covenant  of  seisin ;  125  A.  S.  R.  447,  as  to  when 
venant  of  seisin  occurs. 
inty. 

Sest  V.  Kenner,  2  Handy   (Ohio)  86;  Logan  v.  Moulder,  1  Ark.  313, 
8, — holding  eviction  necessary  to  charge  grantor  with  breach  of  cov- 
rranty;  Groodloe  v.  White,  9  Humph.  528,  holding  warranty  that  negro 
life  broken  when  made  if  he  is  then  entitled  to  his  freedom, 
ity  of  covenant;  who  may  enforce. 

Peters  v.  Bowman,  98  U.  S.  56,  25  L.  ed.  91;  Wright  v.  Phipps,  90 
lolding  covenant  of  good  right  to  convey  personal. 
t  of  seisin. 

Backus  V.  McCoy,  3  Ohio,  211,  17  A.  D.  585;  Chapman  v.  Holmes,  10 
Kimball  v.  Bryant,  25  Minn.  496, — holding  cause  of  action  for  breach 
of  seisin  assignable;  Fowler  v.  Poling,  2  Barb.  300,  holding  breach  of 
seisin  unassignable, 
lote  in  125  A.  S.  R.  456,  as  to  who  may  sue  for  breach  of  covenant  of 

t  of  warranty. 

Srist  T.  Hodges,  14  N.  C.  (3  Dev.  L.)   198;  Beddoe  v.  Wadsworth,  21 

—holding  that  damages  for  breach  of  covenant  of  warranty  belong  to 

>resentatives;  Adams  v.  Conover,  87  N.  Y.  422,  41  A.  R.  381,  affirming 

t,  holding  right  of  action  for  breach  of  covenant  of  warranty  not  lost 

ice  of  interest  to  cograntee. 

it  against  encumbrances. 

Lawrence  v.  Montgomery,  37  Cal.  183,  holding  grantor's  covenant  that 
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he  has  not  eDCumbercd  land  unassignable;  M'Crady  v.  Brisbane,  1  Nott  t  M'C. 
104,  9  A.  D.  670;  Clark  v.  Swift,  3  Met.  390,— holding  covenant  in  deed  that  Itad 
free  of  encumbrances  not  pass  to  grantee's  assignee. 

Disapproved  in  Coleman  v.  Bresnaham,  54  Hun,  619,  8  N.  Y.  Supp.  158,  holding 
that  grantee  under  deed  subject  to  judgment  with  covenant  against  encumbrancer 
takes  assignable  chose  in  action  under  statute. 
Co8t  of  party  wall  as  personal  claim. 

Cited  in  Burlock  v.  Peck,  2  Duer,  90,  holding  right  of  action  for  share  of  ex- 
pense of  construction  of  party  wall  properly  brought  by  adminUtrator  of  decetsed 
owner. 
AgreemenU  running  with  land. 

Cited  in  note  in  1  L.RJl.  33,  on  agreement  to  build  party  wall  as  covenant  run- 
ning with  land. 

Distinguished  in  Avery  v.  New  York  C.  &  H.  R.  R.  Co.  26  N.  Y.  S.  R.  279,  7  X. 
Y.  Supp.  341,  holding  that  covenant  to  keep  fence  open  runs  with  land  and  en- 
forceable by  lessee ;  Kellogg  v.  Wood,  4  Paige,  578,  holding  grantee's  agreement  to 
discharge  lien  not  merged  in  reconveyance  to  grantor  but  enforceable  by  Istter'a 
grantees. 

4  AM.  DEC.  255,  THOMPSON  ▼.  QRBGORY,  4  JOHNS.  81. 
Reservation  or  condition  in  deed  or  grant. 

Cited  in  Mott  v.  Coddington,  1  Abb.  Pr.  N.  S.  290,  I  Robt.  267,  denying  that 
vesting  of  title  is  suspended  by  stipulation  in  deed  reserving  possession  for  stated 
period ;  Stockbridge  Iron  Co.  v.  Hudson  Iron  Co.  107  Mass.  290,  holding  grantor's 
reservation  of  mining  rights  assignable. 

Cited  in  notes  in  59  L.R.A.  830,  or  reser\*ation  on  grant  to  dam  back  water  of 
stream ;  20  L.R.A.  632,  on  exception  of  easements. 
—  Validity  of. 

Cited  in  Dygert  v.  Matthews,  11  Wend.  35,  sustaining  exception  in  grant  of  suf- 
ficient for  use  of  grist  mill;  Bowen  v.  Conner,  6  Cush.  132,  sustaining  grantor's 
right  to  create  right  of  way  in  own  favor  by  exception  or  reservation ;  Foxcroft  v. 
^lallett,  4  How.  (U.  S.)  353,  11  L.  ed.  1008,  sustaining  validity  of  grant  subject 
to  grantee's  performance  of  covenant  to  settle  thereon;  Provost  v.  Calder,  2  Wend. 
517,  sustaining  reservation  of  water  rights  in  conveyance;  Beall  v.  New  York,  77 
App.  Div.  437,  70  N.  Y.  8upp.  347,  holding  reservation  of  certain  wharf  rights  in 
deed  of  land  to  be  filled  in  void  for  uncertainty;  Smith  v.  Furbish,  68  N.  H.  123, 
47  L.R.A.  220,  44  Atl.  308,  holding  reservation  of  mill  privileges  along  river  not 
void  for  indefiniteneps;  Goodrich  v.  Eastern  R.  Co.  37  N.  H.  149,  construing  deed 
excepting  privileges  conveyed  to  railroad  as  not  creating  technical  reservation; 
Dolittle  v.  Eddy,  7  Barb.  74,  holding  permanent  estate  not  created  by  executory 
contract  of  sale  giving  purchaser  possession  until  default. 
«  Of  title  to  soil. 

Cited  in  Tide  Water  Canal  Co.  v.  Archer,  9  Gill  &  J.  479,  holding  that  title  to 
soil  retained  by  reservation  of  right  to  dig  canal. 
Parol  license  to  use  another's  land. 

Cited  in  Shipley  v.  Fink,  102  Md.  219,  2  L.R.A.(N.S.)  1002,  62  Atl.  360,  hold- 
ing that  parol  right  to  erect  building  passes  no  interest  in  land;  Couch  v.  Burke, 
2  Hill,  L.  534,  holding  parol  license  to  place  end  of  bridge  on  another's  land  re- 
vocable at  will;  Riddle  v.  Brown,  20  Ala.  412,  56  A.  D.  202,  holding  license  to  dig 
ore  revocable  at  any  time;  Lombard  v.  Ruggles,  9  Me.  62,  holding  tenant's 
equitable  claim  lor  improvements  transferable  by  parol,  not  being  interest  in 
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kad;  MumfoTd  t.  Whitney,  15  Wend.  380,  30  A.  D.  00,  denying  validity  under 
statnte  of  frauds  of  parol  license  to  build  pennanent  dam;  Woodward  v.  Seely, 
11  Dl.  157,  50  A.  D.  445,  holding  parol  license  to  overflow  revocable  although  im- 
provemoits  made;  Metcalf  v.  Hart,  3  Wyo.  513,  27  Pac.  900,  holding  that  promise 
of  owner  to  convey  land  to  those  making  improv^nents  creates  license  coupled  with 
iaterest  not  revocable  without  compensation;  Hazelton  v.  Putnam,  3  Pinney 
(Wis.)  107,  64  A.  D.  158,  3  Chand.  (Wis.)  117,  defining  license  as  bare  authority 
to  do  act  on  another's  land  without  passing  interest  therein;  Babcock  v.  Utter, 
1  Keyes,  307,  1  Abb.  App.  Dec.  27  (dissenting  opinion),  on  parol  license  as  grant. 

Cited  in  note  in  49  L.RJI.  503,  on  necessity  of  writing  for  license  to  maintaiik 
burden  on  land. 
Grant  of  incorporeal  hereditament. 

Cited  in  Arnold  v.  Stevens,  24  Pick.  106,  35  A.  D.  305,  holding  right  to  dig  ore 
on  another's  land  incorporeal  hereditament  transferable  by  formal  instrument 
only;  Moulton  v.  Faught,  41  Me.  208,  holding  right  to  build  dam  on  another's  land 
not  transferable  by  parol;  Russell  v.  Scott,  9  Cow.  279,  holding  that  mill  privi- 
leges akmg  stream  pass  only  by  express  grant;  Bonelli  Bros.  v.  Blakemore,  CO 
Miss.  136,  14  A.  S.  R.  550,  5  So.  228;  Hay  v.  Storrs,  Wright  (Ohio)  711;  Hays  v. 
Richardson,  1  Gill  ft  J.  366,  holding  right  of  way  transferable  by  deed. 

Cited  note  in  2  L.RJI.  281,  on  grants  to  railroad  of  right  of  way. 
What  passes  by  grant  of  stream. 

Cited  in  Bullen  v.  Runnels,  2  N.  H.  255,  9  A.  D.  55,  holding  that  deed  of  part  of 
stream  passes  right  to  use  entire  water  between  termini  mentioned. 
Trust  for  improvement  of  mill  rights. 

Cited  in  Troy  Iron  A  Nail  Factory  v.  Coming,  45  Barb.  231,  construing  statute 
limiting  income  of  trusts  for  improvements  of  mill  rights  to  value  received  by  all 
holders. 

4  AM.  DEC.  258,  HYATT  v.  WOOD,  4  JOHNS.  150. 
Owner's  right  to  enter  or  retake  property. 

Cited  in  People  v.  Kerrians,  1  Thomp.  k  C.  333,  sustaining  right  of  employer 
to  remove  discharged  workman  from  house  by  force;  Phillips  v.  Springfield,  39* 
in.  83,  sustaining  owner's  right  forcibly  to  remove  wife  of  grantor  wrongfully 
entering  house;  Souter  v.  Codman,  14  R.  I.  119,  denying  liability  for  trespass  of 
owner  forcibly  ejecting  those  entering  house  and  creating  disturbance;  Smith  v. 
Reeder,  21  Or.  541,  15  L.R.A.  172,  28  Pac.  890,  sustaining  right  of  one  entitled 
to  possession  to  force  door  in  daytime;  Estes  v.  Kelsey,  8  Wend.  555,  sustaining 
'•igbt  of  turnpike  company  to  remove  fence  from  road  by  force;  Wood  v.  Phillips, 
43  N.  Y.  152,  sustaining  right  of  one  entitled  to  possession  of  house  on  breach  of 
condition  to  remove  locks  and  defend  possession;  Whalen  v.  Sheridan,  17  Blatchf. 
^,  Fed.  Cas.  No.  17,476,  denying  liability  of  army  officer  for  trespass  in  forcibly 
putting  rightful  owner  into  possession;  Stillwell  v.  Duncan,  103  Ky.  59,  39- 
L.R.A.  863,  44  S.  W.  357,  holding  plea  of  Hberum  ten  cmentum  good  defense  to 
action  of  trespass  for  entering  own  land ;  Jackson  ex  dem.  Stansbury  v.  Farmer, 
9  Wend.  201,  sustaining  owner's  right  to  enter  with  force,  but  without  breach 
of  peace;  Ives  v.  Ives,  13  Johns.  235,  sustaining  right  of  one  having  title  to  enter 
with  force;  People  ex  rel.  Cooper  v.  Field,  52  Barb.  198  (later  hearing  in  samo 
case,  1  Lans.  222),  holding  that  forcing  entrance  into  premises  at  night  with 
eompany  of  men  constitutes  forcible  entry;  Scribner  v.  Beach,  4  Denio,  448,  47 
A.  D.  265,  denying  ri^t  of  one  to  use  excessive  force  in  defense  of  coal  pit  he 
elaims  to  own;  Ambrose  v.  Root,  11  111.  497,  52  A.  D.  456,  holding  party  liable  for 
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using  unnecessary  force  in  ejecting  one  holding  under  agreement  permitting 
ejection  for  nonperformance;  Hoffman  v.  Harrington,  22  Mich.  52,  holding  forcible 
detainer  of  property  not  unlawful  after  peaceable  entry ;  Kenny  v.  Planer,  3  Daly, 
131,  sustaining  right  of  conditional  vendor  to  take  property  from  third  party; 
Bliss  V.  Johnson,  73  N.  Y.  629,  denying  right  of  one  without  right  to  possession 
forcibly  to  take  from  another  hay  cut  along  highway;  Yale  v.  Seeley,  16  Vt.  221, 
sustaining  right  of  purchaser  of  cut  timber  forcibly  to  remove  same  when 
hindered  by  owner  of  land;  Spencer  y.  M'Gowen,  13  Wend.  266,  sustaining  right 
of  owner  to  retake  horse  replevined  from  possession  of  third  party;  Manning  v. 
Keenan,  73  N.  Y.  46,  holding  coroner  protected  under  process  in  taking  goods  from 
another  in  replevin;  Phillips  v.  Cook,  24  Wend.  389,  sustaining  right  of  sheriff  to 
remove  partnership  property  under  execution  against  one  partner;  Carroll  v. 
Pathkiller,  3  Port.  (Ala.)  279,  holding  right  to  recover  property  in  detinue  not 
affected  by  taking  from  owner  by  force;  Harris  v.  Qillingham,  6  N.  H.  9,  23  A.  D. 
701,  holding  purchaser  of  land  frcHn  one  who  has  permitted  third  person  to  build 
house  thereon  not  liable  for  breaking  and  entering  on  builder's  refusal  to  leave  it. 

Cited  in  reference  note  in  30  A.  D.  346,  on  owner's  nonliability  in  trespass  to 
one  in  wrongful  possession  of  land. 

Cited  in  notes  in  18  A.  D.  142,  on  what  is  a  forcible  entry;  82  A.  D.  677,  on 
force  which  owner  of  property  may  use  to  regain  possession  of  same. 

Distinguished  in  Reeder  v.  Purdy,  41  111.  279,  denying  right  of  owner  under 
statute  to  enter  by  force  when  wrongfully  denied  possession;  Erwin  v.  Olmsted,  7 
Cow.  229,  holding  one  under  contract  for  purchase  liable  for  trespass  in  entering 
and  ejecting  occupants;  Allen  v.  Brown,  6  Lans.  280,  holding  re-entry  necessary 
to  create  forfeiture  of  lease. 

—  From  tenant. 

Cited  in  Vinson  v.  Flynn,  64  Ark.  463,  39  L.R.A.  415,  43  S.  W.  146,  sustaining 
right  of  landlord  forcibly  to  eject  tenant  holding  over;  Draper  v.  Stouvenel,  35 
N.  Y.  607;  Dustin  v.  Cowdry,  23  Vt.  631;  Weeks  v.  Sly,  61  N.  H.  89;  Pendill  v. 
Union  Min.  Co.  64  Mich.  172,  31  N.  W.  100;  Smith  v.  Detroit  Loan  &.BIdg.  Asso. 
116  Mich.  340,  69  A.  S.  R.  675,  39  L.R.A.  410,  73  N.  W.  396;  Steams  v.  Sampson, 
69  Me.  568,  8  A.  R.  442;  Phillips  v.  Kent,  23  N.  J.  L.  166,— sustaining  right  of 
landlord  peaceably  to  re-enter  after  termination  of  tenancy. 

Cited  in  reference  note  in  12  A.  S.  R.  334,  on  landlord's  nonliability  for  trespass 
in  forcibly  turning  out  tenant  holding  over. 

Cited  in  notes  in  69  A.  D.  765,  on  right  of  landlord  to  enter  and  forcibly  eject 
tenant  after  expiration  of  his  term;  16  L.R.A.  798,  on  American  rule  as  to  lis- 
bility  of  landlord  to  tenant  for  forcible  expulsion  after  termination  of  tenancy. 
— '  From  lessee  of  life  tenant. 

Cited  in  Livingston  v.  Tanner,  14  N.  Y.  64,  sustaining  right  of  owner  without 
notice  to  remove  lessee  of  life  tenant  after  tatter's  death;  Manning  v.  Brown,  47 
Md.  606,  denying  remainderman's  liability  in  trespass  for  removing  lodger  of  life 
tenant  after  latter's  death. 

—  From  vendee. 

Cited  in  Dolittle  v.  Eddy,  7  Barb.  74,  sustaining  vendor's  right  to  re-enter  upon 
vendee's  breach  of  contract  to  pay. 

—  From  officer. 

Cited  in  People  v.  Cooper,  13  Wend.  379,  holding  one  criminally  liable  for  as- 
sault upon  officer  in  attempting  to  retake  property  held  under  attachment;  Bowler 
V.  Eldredge,  18  Conn.  1,  sustaining  owner's  right  to  retake  boat  wrongfully  de- 
tained by  officer  under  attachment. 
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—  From  mortgagor  or  purchaser  of  equity  of  redemption. 

Cited  in  State  v.  MorgaD,  50  N.  H.  322,  denying  liability  of  mortgagee  put  into 
poesession  for  forcible  ejecticm  of  mortgagor;  Brown  v.  Cram,  1  N.  H.  169,  sus- 
taining right  of  mortgi^;ee  to  enter  at  any  time  and  eject  mortgagor;  Allen  v. 
Bicknell,  36  Me.  436,  denying  liability  of  mortgagee  taking  possession  for  removal 
of  goods  of  mortgagor  refusing  to  remove  same;  Miner  v.  Stevens,  1  Cush.  482, 
sustaining  right  of  mortgagee  after  foreclosure  to  maintain  trespass  against 
purchasers  of  equity  of  redemption  returning  after  ejection  by  officer. 
Title  or  possession  necessary  to  maintain  trespass  or  ejectment. 

Cited  in  Sage  v.  Keesecker,  Morris  (Iowa)  338;  Merrick  v.  Britton,  26  Ark. 
496, — ^holding  right  to  actual  or  constructive  possession  necessary;  Olinger  v. 
Shepherd,  12  Gratt.  462,  holding  possession  of  part  of  tract  under  color  of  title 
to  whole  sufficient  to  maintain  action  for  unlawful  entry;  Skinner  v.  M'Dowell, 
2  Nott  &  M'C.  68;  Muldrow  v.  Jones,  Rice.  L.  64, — denying  right  of  one  with  naked 
possession  to  maintain  trespass  against  one  having  possessory  title;  Dean  v. 
Comstock,  32  111.  173,  denying  right  of  vendee  in  default  under  contract  of  pur- 
chase to  maintain  trespass  against  vendor ;  Murry  v.  Burris,  6  Dak.  170,  42  N.  W. 
25,  holding  action  for  forcible  entry  and  detainer  maintainable  by  one  having 
general  title  against  one  without  color  of  title;  Floyd  v.  Ricks,  14  Ark.  286,  58 
A.  D.  374,  denying  right  of  one  planting  crop  on  public  land  to  maintain  trespass 
against  subsequent  purchaser  from  government  removing  same;  Texas  &  P.  R. 
Co.  V.  Torrey,  4  Tex.  App.  Civ.  Cas.  (Willson)  445,  16  S.  W.  647;  International 
A  G.  N.  R.  Co.  V.  Ragsdale,  67  Tex.  24,  2  S.  W.  516,— denying  right  of  tenant  at 
sufferance  to  recover  damages  to  land  by  fire;  Smith  v.  Coe,  65  N.  Y.  678,  deny- 
ing existence  of  privity  of  estate  or  contract  between  tenant  holding  over  and 
new  tenant;  Jackson  ex  dem.  Seelye  v.  Morse,  16  Johns.  197,  8  A.  D.  306,  sus- 
taining right  of  one  forcibly  taking  possession  of  land  to  set  up  title  in  himself  or 
another  in  ejectment  action;  McClain  v.  Todd,  6  J.  J.  Marsh.  336,  22  A.  D.  37, 
ststaining  patentee's  right  to  maintain  trespass  against  occupant  carrying  away 
wood;  Fagan  v.  Scott,  14  Hun,  162,  denying  right  of  purchaser  under  contract  in 
default  to  maintain  trespass  against  owner  removing  fence;  Hyland  v.  Stafford, 

10  Barb.  658,  sustaining  right  of  mortgagor  in  possession  to  maintain  trespass 
against  purchaser  from  mortgagee  under  usurious  mortgage;  Orser  v.  Storms,  9 
Cow.  687,  18  A.  D.  643,  sustaining  right  of  father  loaning  cows  to  daughter  to 
maintain  trespass  against  one  removing  them. 

Liability  of  licensee  as  trespasser. 

Cited  in  Sterling  v.  Warden,  61  N.  H.  217,  12  A.  R.  80,  holding  licensee  liable  as 
trespasser  for  unlawful  acts  after  entry;  Willoughby  v.  Railroad  Co.  32  S.  C.  410, 

11  S.  H.  339,  holding  owner  of  leased  property  with  right  to  retake  for  condition 
broken  not  guilty  of  trespass  a&  initio  for  forcible  entry. 

Issuing  order  without  Jurisdiction  as  trespass. 

Cited  in  Evertson  v.  Sutton,  5  Wend.  281,  21  A.  D.  217,  holding  judge  liable  in 
trespass  for   issuing  warrant  in  summary  proceedings  without   jurisdiction   of 
subject-matter. 
Plea  of  not  guilty  in  trespass. 

Cited  in  Ebersol  v.  Trainor,  81  III.  App.  646,  holding  right  to  possession  put  in 
issue  by  plea  of  not  guilty  in  action  of  trespass  quare  clausum  fregit. 
Tenancy  of  sufferance. 

CHed  in  Sims  v.  Humphrey,  4  Denio,  186;  Vrooman  v.  King,  36  N.  Y.  477, — 
holding  grantor  remaining  in  possession  after  sale  tenant  at  sufferance  of  grantee; 
Merrill  v.  Bullock,  195  Mass.  486  (dissenting  opinion),  on  liability  of  tenant  at 
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Bufferanc«  for  rent;  Wood  v.  Hyatt,  4  Johns.  313,  holding  person  in  posaetsioa  d 
land  for  ten  years  a  tenant  at  sufferance  after  the  date  at  which  he  promised  one 
purchasing  his  interest  to  deliver  possession. 

Cited  in  reference  note  in  37  A.  D.  441,  on  status  of  tenant  holding  over  after 
expiration  of   lease. 

Cited  in  note  in  69  A.  D.  508,  on  effect  of  tenant  holding  over  after  expiration 
of  lease  on  right  to  remove  goods  and  chattels. 
Kovorsal  of  Judgment. 

Cited  in  Moore  v.  New  York  Elev.  R.  Co.  30  Abb.  N.  C.  306,  holding  erroneous 
judgment  for  defendant  reversible  although  plaintiff  entitled  to  only  nominal 
damages. 

Sufficiency  of  plen  de  Injuria,  etc. 

Cited  in  CoIRn  v.  Bassett,  2  Pick.  357,  holding  plea  de  injuria  sua  propria 
absque  tali  cauM,  bad  on  general  demurrer  in  action  for  breach  of  apprenticeship 
indenture;  Griswold  v.  Sedgwick,  1  Wend.  126,  holding  republication  of  de  injuria 
good  in  action  for  false  imprisonment  only  where  allegations  in  plea  by  way  of 
excuse. 

4  AM.  DEC.  262,  JACKSON  ▼.  HARDER,  4  JOHNS.  202. 
Ownersliip  sufficient  to  maintain  or  defeat  ejectment  or  trespass. 

Cited  in  Mission  of  Immaculate  Virgin  v.  Cronin,  14  Misc.  372,  36  N.  Y.  Supp. 
77,  holding  actual  possession  sufficient  to  maintain  ejectment  against  one  claim- 
ing under  naked  possession;  Holmes  v.  Seely,  17  Wend.  75,  holding  actual  po«- 
»>e((sion  sufficient  to  sustain  ejectment  for  encroachment  of  fence;  Thompson  ▼. 
Hurhans,  61  N.  Y.  52,  holding  constructive  possession  not  shown  by  improving 
400  acres  out  of  4,000  conveyed  by  void  comptroller's  deed;  Jackson  ex  dem. 
McCloughry  v.  Lyon,  9  Cow.  664;  Dale  r.  Paivre,  43  Mo.  656;  Ballance  v.  Flood, 
52  111.  49, — denying  recovery  in  ejectment  for  plaintiff's  failure  to  connect  out- 
standing patent  title  with  himself;  Becker  v.  Howard,  47  How.  Pr.  423,  holding 
proof  of  subsisting  title  in  another  essential  to  defeat  recovery  in  ejectment; 
Henderson  v.  Wanamaker,  25  C.  C.  A.  181,  49  U.  S.  App.  174,  79  Fed.  736,  sus- 
taining right  of  one  in  possession  to  defeat  recovery  by  claimant  In  ejectment  by 
showing  title  in  another;  Hardy  v.  DeLeon,  5  Tes.  211,  denying  ri^t  of  occupants 
once  acknowledging  claimants'  title  afterwards  to  dispute  same  on  ground  that 
latter  aliens;  Amot  v.  Beadle,  Hill  k  D.  Supp.  181,  denying  right  of  judgment 
debtor  to  question  title  of  purchaser  on  execution  sale;  Wilson  v.  Palmer,  18  Tex. 
592,  sustaining  right  of  execution  debtor  to  dispute  title  of  purchaser  at  sheriff 'f 
sale  by  showing  invalidity  of  execution;  Cook  v.  Travis,  22  Barb.  338,  denying 
right  of  judgment  debtor  r^naining  in  possession  to  deny  title  of  purchaser  at 
sheriff's  sale;  Ingram  v.  Weaver,  1  Nott  k  M'C.  207,  denying  right  of  defendtnt 
in  ejectment  to  defeat  recovery  by  showing  sheriff's  deed  to  third  person  pendente 
lite;  Sherry  v.  Denn,  8  Blackf.  542,  denying  right  of  one  in  possession  under 
judgment  debtor  to  set  up  outstanding  title  in  ejectment  by  purchaser  at  sheriff's 
sale;  Woodward  v.  Blanchard,  16  111.  424,  holding  that  auditor's  deed  for  non- 
|)ayment  of  taxes  gives  color  of  title;  Gould  v.  Hendrickson,  96  111.  599,  denying 
right  of  one  claiming  under  deed  set  aside  as  fraudulent  to  question  title  of  one 
under  decree  declaring  such  deed  void;  Clute  v.  Voris,  31  Barb.  511,  sustaining 
right  of  one  evicted  without  showing  title  to  recover  lands  from  grantee  of 
disseisor  also  without  title;  Jones  v.  Scoggins,  11  Ga.  119,  holding  plaintiff  in 
ejectment  relying  on  posfiession  defeated  by  defendant  in  possession  showing 
former's  transfer  of  title;  Donald  v.  McKinnon,  17  Fla.  746,  sustaining  right  of 
purchaser  on  execution  sale  against  landlord  to  recover  possession  after  tenni- 
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nation  of  tenancy;  Crommelin  ▼.  Minter,  9  Ala.  594,  holding  recovery  against 
one  in  poasession  under  color  of  title  unauthorized  under  void  patent. 

Cited  in  reference  notes  in  50  A.  D.  232,  on  title  necessary  or  sufficient  to  sup- 
port ejectment;  27  A.  D.  665;  77  A.  D.  651, — on  outstanding  title  as  defense  to 
action  of  ejectment. 

Distinguished  in  Schauber  v.  Jackson,  2  Wend.  13,  reversing  7  Cow.  187,  sus- 
taining right  of  mere  possessor  to  raise  presumption  in  ejectment  of  claimant's 
loss  of  title;  Hulick  v.  Scovil,  9  111.  159,  holding  title  of  one  from  grantee  who 
never  accepted  deed  no  protection  in  ejectment;  Woodworth  v.  Fulton,  1  Cal. 
295,  holding  title  under  void  grant  not  superior  to  claim  of  one  in  actual  pos- 
session. 

—  Adverse  or  prior  possession. 

Cited  in  Hoag  v.  Hoag,  35  N.  Y.  409,  holding  occupation  by  insolvent  or 
tenant  for  thirty  years  after  assignment  superior  to  outstanding  title  in  trustee ; 
Hogan  V.  Kurtz,  94  U.  S.  773,  24  L.  ed.  317,  holding  visible  adverse  possession  for 
twenty  years  under  claim  of  title  complete  defense  in  ejectment;  Doe  ex  dem. 
Wood  V.  West,  1  Blackf.  133,  sustaining  recovery  in  ejectment  by  one  holding 
under  deed  without  showing  possession  for  20  years;  Spies  v.  Rome,  W.  &  O.  R. 
Co.  39  N.  Y.  S.  R.  764,  15  N,  Y.  Supp.  348,  sustaining  title  of  one  in  possession 
more  than  20  years  over  grantee  taking  title  after  breach  of  condition;  Hal  let  v. 
Eslmva,  3  Stew,  k  P.  (Ala.)  105,  holding  possession  under  claim  of  right  for  24 
years  before  possession  of  one  under  unrecorded  patent  sufficient  to  authorize  re- 
covery in  ejectment;  Waterhouse  v.  Martin,  Peck  (Tenn.)  392,  holding  transferee 
of  tenant  in  common  conveying  in  severalty  protected  under  statute  after  pos- 
session for  7  years;  Jackson  ex  dem.  Murray  v.  Denn,  5  Cow.  200;  Doe  ex  dem. 
Herbert  v.  Herbert,  Breese  (111.)  354,  12  A.  D.  192;  Crockett  v.  Morrison,  11  Mo. 
3;  Bradshaw  v.  Ashley,  14  App.  D.  C.  485;  Sabariego  v.  Maverick,  124  U.  S.  201, 
31  L.  ed.  430,  8  Sup.  Ct.  Rep.  461;  Smith  ex  dem.  Teller  v.  Lorillard,  10  Johns. 
338, — holding  prior  possession  short  of  20  years  under  claim  of  title  superior  to 
subsequent  possession  less  than  20  years  when  first  not  relinquished;  Mooney  v. 
Olien,  21  Kan.  691,  holding  prior  posseesion  under  claim  of  ownership  superior 
in  ejectment  to  subsequent  posseesion  by  mere  entry;  Hubbard  y.  Little,  9  Cush. 
475,  holding  claimant  showing  prior  possession  entitled  to  recover  against  tenant 
in  possession  although  former  intruder  as  to  owner;  Barger  v.  Hobbs,  67  111.  592, 
holding  prior  possession  under  unsealed  deed  sufficient  to  authorize  recovery 
against  one  showing  no  better  title;  Sowder  v.  McMillan,  4  Dana,  456.  holding 
legal  possession  not  acquired  against  prior  possessor  by  ousting  tenant;  Reformeil 
Church  v.  Schoolcraft,  5  Lans.  206  (dissenting  opinion),  on  recovery  in  ejectment 
by  one  having  prior  possession  unless  last  possession  adverse. 

Cited  in  reference  note  in  4  A.  D.  387,  on  possession  in  ejectment. 

Cited  in  notes  in  45  L.  ed.  U.  S.  425,  on  possession  as  sufficient  evidence  of  title 
to  support  ejectment  against  one  having  no  better  right;  52  A.  D.  203,  on  suf- 
ficiency of  prior  possession  under  claim  of  title  as  against  defendant  setting  up 
no  title;  52  A.  D.  567,  on  prima  facie  right  of  recovery  in  ejectment  against 
tortious  holder  from  long  continued  possession;  60  A.  D.  602,  on  sufficiency  of 
proof  of  prior  possession  less  than  statutory  period  to  sustain  ejectment. 

Distinguished  in  Toulmin  v.  Austin,  5  Stew,  k  P.  (Ala.)  410,  holding  bona  fide 
outstanding  title  derived  long  prior  to  sheriff's  sale  protected  against  sale. 

—  Ownership  ms  against  intruder. 

Cited  in  Jackson  ex  dem.  Russell  v.  Rowland,  6  Wend.  666,  22  A.  D.  567,  to 
point  that  mere  intruder  may  prove  expiration  of  title  under  which  recovery  in 
ejectment  against  him  is  sought;  Murphy  v.  Loomis,  26  Hun,  659,  sustaining  right 
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of  one  in  possession  under  contract  to  purchase  to  maintain  ejectment  against 
stranger;  Hathaway  v.  Phelps,  2  Aik.  (Vt)  84,  sustaining  right  of  execution 
debtor  remaining  in  possession  after  sale  to  recover  against  intruder  evicting 
him;  Smott  v.  Lecatt,  1  Stew.  (Ala.)  590,  holding  possession  under  claim  of  title 
for  less  than  twenty  years  sufficient  to  sustain  ejectment  against  trespasser ;  Pal- 
mer V.  Aldridge,  16  Barb.  131 ;  Famsworth  v.  Western  U.  Tel^.  Co.  3  Silv.  Sup. 
Ct  30,  6  N.  Y.  Supp.  735,  25  N.  Y.  S.  R.  393,— holding  possession  sufficient  to  main- 
tain action  against  trespasser;  Williams  v.  Swetland,  10  Iowa,  51;  Anderson  v. 
Gray,  134  111.  550,  23  A.  S.  R.  696,  25  N.  E.  843;  Sharp  v.  Johnson,  22  Ark.  79,— 
denying  right  of  one  taking  forcible  possession  to  claim  protection  from  outstand- 
ing title  in  third  party;  Covert  v.  Morrison,  49  Mich.  133,  13  N.  W.  390,  denying 
right  of  intruder  to  assert  outstanding  title  in  ejectment  by  heirs  of  one  occupying 
land  as  homestead;  Jackson  ex  dem.  Davy  v.  De  Walts,  7  Johns.  157,  denjring 
right  of  one  entering  by  permission  of  guardian  of  heir  to  set  up  title  in  third 
person  in  ejectment  by  heir;  Sullivan  v.  Eddy,  164  111.  391,  45  N.  £.  837,  denying 
right  of  one  paying  taxes  under  color  of  title  to  justify  trespass  by  showing  out- 
standing title  in  stranger;  Miller  v.  Decker,  40  Barb.  228,  denying  right  of  one 
wrongfully  removing  timber  to  show  outstanding  title  in  third  person  in  action 
of  trespass;  Dunham  v.  Townshend,  43  Hun,  580,  denying  right  of  mere  intruder 
to  question  title  of  purchaser  at  sheriflTs  sale  for  failure  to  show  judgment  on 
which  execution  issued;  Parmelee  v.  Oswego  &  S.  R.  Co.  7  Barb.  599,  holding  in- 
validity of  patent  no  defense  to  intruders  in  ejectment;  Alexander  v.  Gilliam,  39 
Tex.  227,  denying  trespasser's  right  to  oust  prior  occupant  on  ground  of  latter's 
want  of  title;  Woods  v.  Banks,  14  N.  H.  101,  holding  possession  by  spotting  trees 
around  lot  superior  to  that  of  mere  intruder;  Kerr  v.  Parish,  52  Miss.  101,  sus- 
taining right  of  plaintiff  in  ejectment  to  recover  as  against  intruder  on  strength 
of  former  possession  without  deducing  own  title;  Van  Auken  v.  Monroe,  38  Mich. 
725,  sustaining  ejectment  by  holder  of  tax  title  against  one  entering  by  stealth; 
Dominy  v.  Miller,  33  Barb.  386,  sustaining  right  of  one  in  possession  for  10  years 
under  color  of  title  to  maintain  trespass  against  intruder;  Hubbard  v.  Godfrey, 
100  Tenn.  150,  47  S.  W.  81,  denying  right  of  claimant  in  ejectment  to  recover 
against  mere  trespasser  upon  proof  of  adverse  possession  under  registered  color 
of  title  and  payment  of  taxes  for  less  than  7  years;  Hensler  v.  Hartman,  16  Abb. 
N.  C.  176  note,  holding  doctrine  that  prior  possession  sufficient  in  ejectment 
against  intruder  inapplicable  to  made  land  in  navigable  river;  Jackson  v.  Todd, 
25  N.  J.  L.  121  (dissenting  opinion),  on  right  of  intruder  to  show  outstanding 
title  in  third  person  in  ejectment. 

Cited  in  reference  note  in  47  A.  D.  465,  on  prima  facie  title  to  support  eject- 
ment against  mere  trespasser. 

C'ited  in  note  in  18  L.R.A.  785,  on  possession  alone  sufficient  to  maintain  eject- 
ment against  intruder. 
Ksloppel  by  relation  of  parties— Of  vendee  to  deny  vendor*s  title. 

Cited  in  Jackson  ex  dem.  Livingston  v.  Walker,  7  Cow.  637;  Potts  v.  Coleman, 
07  Ala.  221, — denying  right  of  vendee  of  land  to  deny  vendor's  title  before. pay- 
ment of  purchase  price;  Pratt  v.  Canfield,  67  Mo.  50,  denying  right  of  one  holding 
under  contract  of  purchase  to  convert  same  into  adverse  possession  by  leasing 
from  stranger;  Tompkins  v.  Snow,  63  Barb.  525,  denying  adverse  holding  by 
tenant  entering  contract  to  purchase,  but  resuming  tenancy  upon  inability  to 
perform;  Rockwell  v.  Saunders,  19  Barb.  473,  denying  title  of  purchaser  of  lo^ 
from  one  in  possession  of  land  as  assignee  of  vendee  under  contract  forbidding 
sale  until  payments  made. 


Digitized  by 


Google 


NOTES  ON  AMERICAN  DECISIONS. 


[262 


•nt  to  deny  landlord's  title. 

a  Jackson  ex  dem.  Colton  t.  Harper,  5  Wend.  246,  denying  right  of  tenant 
lent  by  landlord  to  set  up  outstanding  title  in  third  party;  Den  ex 
rker  v.  Gustin,   12  N.  J.  L.  42,  denying  right  of  one  entering  under 

possession  to  dispute  landlord's  title;  Cooper  v.  Smith,  8  Watts,  536, 
ight  of  one  succeeding  to  tenant's  interest  to  question  landlord's  title; 

V.  Ogle,  2  Binn.  468,  denying  tenant's  right  to  dispute  landlord's  title 
lent;  Caufman  v.  Presbyterian  Congregation,  6  Binn.  50,  holding  life 
irchasing  title  adverse  to  reversioner  estopped  to  deny  latter's  title; 
March,  2  N.  W.  522,  sustaining  tenant's  right  on  writ  of  entry  to  show 
bird  party;  Cleveland  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  93  Fed.  113, 
ight  of  railroad  company  occupying  street  under  contract  with  city  to 
dverse  possession  in  ejectment  by  city;  Jackson  ex  dem.  Norton  v. 
5  W*end.  53,  holding  landlord  without  notice  not  bound  by  partition 
nant's  followed  by  possession  in  severalty  for  30  years;  Wilklow  v.  Lane, 
244,  holding  adverse  title  to  water  rights  sho^^'n  by  possession  for  20 
ier  lease  from  lessor  subsequent  to  deed  by  him;  Merwin  v.  Camp,  3 
(dissenting  opinion),  on  right  of  tenant  in  possession  to  deny  landlord's 

on  in  subordination  to  owner. 

n  McCall  v.  Doe,  17  Ala.  533,  holding  possession  and  acts  of  ownersliip 
it  to  occupation  of  prior  parties  presumed  in  subordination  to  latter; 
Parker,  3  N.  H.  49,  holding  one  entering  without  pretense  of  title  pre- 
bold  in  subordination  to  ti-ue  owner;  Bennett  v.  Horr,  47  Mich.  221,  10 
7,  holding  title  of  claimant  in  ejectment  not  connected  with  prior  gov- 
aprant  presumed  to  be  thereunder  when  not  inconsistent. 
of  parol  partition. 

n  Hunt  V.  Johnson,  19  N.  Y.  279;  Taylor  v.  Millard,  118  N.  Y.  244,  6 
17,  23  N.  E.  376;  Otis  v.  Cusack.  43  Barb.  546;  Tomlin  v.  Hilyard,  43 
92  A.  D.  18;  Mount  v.  Morton,  20  Barb.  123;  Saunders  v.  Hackney,  10 
;  LeBourgeoise  v.  Blank,  8  Mo.  App.  434;  Kennemore  v.  Kennemore,  26 
,  1  S.  E.  881;  Wildey  v.  Bonney,  31  Miss.  644;  Switzer  v.  Hauk,  89  Ind. 
ard  V.  Rinks,  78  111.  188;  Jackson  ex  dem.  Vanbeuren  v.  Vosburgh,  9 
0,  6  A.  D.  276;  Ryerss  v.  Wheeler,  25  Wend.  434,  37  A.  D.  243;  Jackson 
Ramsey  ▼.  Livingston,  7  Wend.  136;  Wood  v.  Fleet,  36  N.  Y.  499,  93  A. 
suttaining  parol  partition  followed  by  possession  and  acts  of  ownership; 
em.  Woodhull  v.  Longstreet,  18  N.  J.  L.  405,  holding  parol  partition  fol- 
possession  for  6  years  void;  Archer  v.  Helm,  69  Miss.  730,  11  So.  3,  sus- 
»arol  partition  fixing  disputed  boundary  followed  by  possession;  John  v. 
69  Me.  473,  sustaining  parol  partition  followed  by  20  years'  possession 
Ity;  Hunt  v.  Rabitoay,  126  Mich.  137,  84  A.  S.  R.  563,  84  N.  W.  69,  sus- 
>arol  partition  between  guardians  of  infants  and  incompetents  when 
>>w  V,  Jewel  1,  IS  X.  H.  340,  45  A.  D.  371,  sustaining  parol  partition  of 
d  uuder  trii»t  ftri^irip  by  implication  of  law;  Berry  v.  Seawall,  13  C.  C.  A. 
l\  S.  App.  30,  m  Fed.  742,  holding  husband  and  wife  incapable  under 
r«m  making  voluntnry  oral  partition;  Natchez  v.  Vandervelde,  31  Miss, 
i.  D.  J>^1.  upholding  parol  agreement  between  parties  claiming  title  to 
[  lands  that  eac-b  ^^liould  take  and  hold  possession  of  specific  partH, 
by  posies  ftion. 

in  reference  note*  in  4  A.  D.  63,  on  partition  by  parol;  5  A.  D.  550;  37 
;,^-on  vftlUlity  of  parol  partition;  22  A.  D.  179;  24  A.  D.  346,— on  validity 
partition  followed  by  possession. 
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Cit«d  in  notes  in  23  A.  D.  393,  on  jurisdiction  to  make  partition;  f2  A.  D. 
122,  on  validity  of  parol  partition  notwithstanding  statute  of  frauds;  3  LJLA. 
<N.S.)   807,  on  effect  of  possession,  in  absence  of  writing,  to  satisfy  statute  of 
frauds  with  respect  to  partition. 
Adverse  poaseasion  ma  fact. 

Cited  in  Atherton  v.  Johnson,  2  N.  H.  31,  holding  question  whether  occupation 
of  school  lot  with  town's  consent  is  adverse  one  of  fact. 
Kviction  as  defense  to  action  for  rent. 

Cited  in  Moffat  v.  Strong,  9  Bosw.  57,  holding  evicti<«  of  tenant  by  title  para- 
mount defense. 
Jjiahlllty  for  breach  of  warranty. 

Cited  in  Slater  v.  Rawson,  6  Met.  439,  holding  one  entering  woodland  under 
claim  of  title  liable  to  grantee  for  breach  of  warranty  when  ejected  by  true  owner. 

4  AM.  DEC.  267,  JACKSON  T.  BARD,  4  JOHNS.  230. 
Da  His  for  adverse  poaaesaton. 

Cited  in  French  v.  Pearce,  8  Conn.  439,  21  A.  D.  080,  holding  entry  and  taking 
possession  of  land  as  one's  own  sufficient  to  constitute  adverse  possession;  Jack- 
!>on  ex  dem.  Swartwout  v.  Johnson,  5  Cow.  74,  15  A.  D.  433;  Jackson  ex  dem. 
Young  v.  Camp,  1  Cow.  eOS;  Whitney  v.  Wright,  15  Wend.  171;  Dean  v.  Brown,  23 
Md.  11,  87  A.  D.  555, — holding  possession  under  contract  to  purchase  not  basis; 
Seabury  v.  Doe,  22  Ala.  207,  58  A.  D.  254,  denying  right  of  vendee  in  possession 
in  default  under  contract  of  purchase  to  set  up  owner's  want  of  title  in  eject- 
ment; Jackson  ex  dem.  Livingston  v.  Walker,  7  Cow.  037,  denying  right  of  vendee 
under  contract  to  dispute  vendor's  title  in  ejectment  by  latter;  Pratt  v.  Canfield, 
((7  Mo.  50,  holding  adverse  claim  against  vendor  not  created  by  acceptance  of 
lease  from  stranger  by  vendee  in  possession  under  contract  of  purchase;  Hoag  v. 
Hoag,  35  N.  Y.  409,  denying  tenant's  right  to  set  up  title  adverse  to  landlord; 
Luce  V.  Carley,  24  Wend.  451,  35  A.  D.  037,  holding  claim  by  adverse  possession 
defeated  by  proof  of  license  to  construct  dam;  Lund  v.  Parker,  3  N.  H.  49,  hold- 
ing occupancy  after  ejectment  of  owner  evidence  of  adverse  holding;  Ellege  v. 
Cooke,  5  Lea,  022  (dissenting  opinion),  on  possession  under  purchase  bond  as 
adverse. 
Admissibility  of  declarations  affecting  title  to  land. 

Cited  in  Lee  v.  Huntoon,  Hoffm.  Ch.  447,  holding  admissions  of  party  to  mort- 
gage impeached  for  fraud  inadmissible  when  made  after  execution;  New  York 
Water  Co.  v.  Crow,  110  App.  Div.  32,  90  N.  Y.  Snpp.  899,  holding  admissions  by 
]mrchaser  that  he  bought  for  another  competent  to  establish  equitable  title  in 
latter's  heirs;  Demington  v.  Carrington,  12  Conn.  1,  30  A.  D.  591,  hoMing  own- 
er's declarations  as  to  location  of  dividing  line  admissible  in  action  of  trespass; 
Roebke  v.  Andrews,  20  Wis.  312  (dissenting  opinion),  as  to  admissibility  of 
declarations  of  title  when  same  is  in  controversy;  Corbin  v.  Jackson,  14  Wend. 
019,  28  A.  D.  550  (dissenting  opinion),  on  admissibility  in  ejectment  of  state- 
ments as  to  power  of  attorney  to  sell. 

Distinguished  in  Downs  v.  L3rman,  3  N.  H.  480,  holding  declarations  of  former 
<nviiers  that  they  were  unable  to  get  title  inadmissi|>le  when  claim  to  title  was 
not  made  under  such  owners. 
—  Of  former  owners  or  occnpanta  generally. 

Cited  in  Pitts  v.  Wilder,  1  N.  Y.  525,  holding  declarations  of  one  ia  possession 
admissible  to  characterise  holding;  Doak  v.  Donelson,  2  Yerg.  249,  24  A.  D.  485. 
holding  declaration  by  former  occupant  that  he  held  by  permission  of  alleged 
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ipetent  to  establish  advene  title;  Jackson  ex  dem.  Titus  v.  Myers,  11 
,  holding  owner's  declarations  that  his  deed  was  fraudulent  admissible 
nt  against  tenant. 

reference  notes  in  52  A.  D.  164,  on  declarations  as  to  title;  77  A.  D. 
tmissibility  of  declarations  of  person  in  possession  of  land  against  his 

note  in  40  A.  D.  240,  on  admissibility  of  declarations  of  former  owner 
it  against  those  claiming  under  him. 

[ished  in  Carpenter  y.  HoUister,  13  Vt.  652,  holding  admissions  of 
owing  invalidity  of  title  inadmissible  to  defeat  grantee's  title;  Clare- 
irlton,  2  N.  H.  369,  9  A.  D.  88,  holding  declarations  of  former  owner  as 
ry  of  land  inadmissible  to  contradict  clear  construction;  Allen  v. 
Ohio,  107,  holding  statement  by  former  owner  as  to  execution  of  deed 
it  to  prove  existence  of  deed. 
er  since  deceased. 

Dooley  v.  Baynes,  86  Va.  644,  10  S.  E.  974,  holding  former  owner's 
that  he  had  only  life  interest  in  land  competent  in  ejectment  by  heirs; 
laight,  6  SUv.  Sup.  Ct.  214,  8  N.  Y.  Supp.  603,  28  N.  Y.  S.  R.  667,  hold- 
iition  of  ancestor  in  possession  that  he  did  not  claim  land  admissible 
ir;  Hiester  v.  Laird,  1  Watts  &  S.  245,  holding  declarations  of  deceased 
leming  title  of  land  purchased  at  sheriff's  sale  admissible  in  ejectment; 
7.  Thompson,  4  N.  H.  213,  holding  declarations  of  deceased  holders  as  to 
I  inadmissible  to  enlarge  quantity;  Van  Duyne  v.  Thayre,  14  Wend, 
ng  husband's  admissions  of  surrender  of  premises  in  satisfaction  of 
admissible  in  ejectment  by  widow  for  dower;  Leary  v.  Corvin,  63  App. 
71  N.  Y.  Supp.  335,  holding  declarations  by  one  in  possession  of  land 
ed  the  money  of  a  specified  person  in  its  purchase  and  that  it  would  go 
his  death  admissible  against  those  deriving  title  from  him. 
1  reference  note  in  30  A.  D.  596,  on  admissibility  of  declarations  and 
I  of  person  deceased  made  while  in  possession  of  land  as  to  boundary. 
ntor. 

I  Vrooman  v.  King,  36  N.  Y.  477,  holding  declarations  of  grantor  as 
'ter  sale  inadmissible  against  grantees;  Rogers  v.  Moore,  10  Conn.  13, 
eclarations  of  deceased  owner  characterizing  title  admissible  against 
Cunningham  v.  Fuller,  35  Neb.  58,  52  N.  W.  836;  Kellum  v.  Mission  of 
culate  Virgin,  82  App.  Div.  523,  81  N.  Y.  Supp.  603;  Bell  v.  Woodward, 
n5, — holding  grantor's  declarations  in  disparagement  of  title  competent 
ibsequent  holders;  Harrington  v.  Wilkins,  2  M'Cord  L.  289,  holding 
"net's  declaration  of  ignorance  as  to  occupant's  right  to  land  competent 
ifs  adverse  holding;  Nelson  v.  Iverson,  17  Ala.  216,  holding  declarations 
in  poss^^&ion  iiiadtiii^ifilble  to  show  gift  of  land;  Jackson  ex  dem. 
t  V.  Cole,  4  Cow.  587,  holding  declarations  by  grantor  showing  his  estate 
t  of  curtesy  admiaiible  against  grantees;  Keator  v.  Dinmiick,  46  Barb. 
tig  gT%nt<}T*9  deck  ration  <^  as  to  when  deed  delivered  admissible  against 
1  <^jectment;  HarringtoD  v.  Slade,  22  Barb.  161,  holding  purchaser  pend- 
osure  bound  by  grantor's  admissions  with  reference  to  mortgage  debt; 
QE  V.  Hobbina,  21  Barb.  327,  denying  admissibility  of  declarations  after 
1«  allow  exiatenee  of  i^ntiunbraiice;  Cbadwick  v.  Fonner,  69  N.  Y.  404, 
^  Hun,  543f  hDldin^  admiiuioiis  of  former  owner  that  he  had  contracted 
nd  and  had  received  pny  competent  against  suci^cttoors  in  title;  Oibble- 
Btrong,  3  Rawie,  43  T,  li*:jtding  declarations  of  living  grantor  that  he 
*a  trustee  admiaiaible  against  granUse;  Tomlin  v.  Den,  19  N.  J.  L.  76; 
4a.  Dee.  Vol.  1.-^5. 


Digitized  by 


Google 


4  AM.  DEC]  NOTES  OK  AMERICAN  DECISIONS.  546 

Pike  T.  Hayes,  14  N.  H.  19,  40  A.  D.  171;  Cw*  t.  Knowlet,  88  Mich.  316,— bold 
ing  statement  of  attachment  debtor  that  deed  was  delivered  after  attachment  ad- 
missible in  ejectment  against  later  grantee;  Day  t.  Griffith,  16  Iowa,  104;  Good- 
sell  V.  Stinson,  7  Blackf.  437;  Beers  ▼.  Hawley,  2  Conn.  467,— holding  admissible 
on  foreclosure  declarations  of  grantor  in  possession  that  certain  deeds  were  to 
take  effect  simultaneously;  Marsh  ▼.  Ne-ha-sa-no  Park  Asso.  25  App.  Div.  34, 
40  N.  Y.  Supp.  384  (dissenting  opinion),  on  admissibility  against  grantee  of 
former  owner's  declarations  that  he  had  sold  land;  Smith  7.  Powers,  15  N.  H. 
546;  Treat  t.  Strickland,  23  Me.  234, — holding  statements  of  former  owner  while 
in  possession  as  to  boundaries  admissible  against  subsequent  owners;  Tymason  ▼. 
Bates,  14  Wend.  671  (dissenting  opinion),  on  admissibility  in  action  for  breach 
of  covenant  of  seisin  of  grantor's  statements  as  to  boundaries;  Reed  ▼.  Smith, 
14  Ala.  380,  holding  declarations  of  grantor  in  possession  admissible  to  show 
fraud  in  conveyance  by  grantee;  Wood  v.  Hicks,  36  Mo.  326,  holding  declarations 
of  grantor  of  deed  attacked  for  fraud  admissible  against  grantees;  Norton  v. 
Pettibone,  7  Conn.  810,  18  A.  D.  116,  sustaining  admissibility  of  declarations  of 
grantor  in  possession  that  his  deed  was  without  consideration. 

Cited  in  reference  note  in  15  A.  D.  308,  on  grantor's  declarations  as  evidence. 

Cited  in  note  in  42  A.  D.  632,  as  to  when  declarations  of  vendor  are  evidence 
against  vendee  to  show  fraud. 

—  Of  ieeaor. 

Cited  in  Walpole  v.  Marlow,  2  N.  H.  385,  holding  lessee  of  land  bound  by  ad- 
missions of  lessor  that  latter  had  life  estate  only. 

—  Of  tenant. 

Cited  in  Sheldon  v.  Van  Slyke,  16  Barb.  26,  holding  declarations  of  tenant  hold- 
ing under  another  competent  to  characterize  possession  of  both. 

Distinguished  in  Ferguson  v.  Reeve,  16  N.  J.  L.  103,  holding  admission  by  former 
tenant  as  to  when  tenancy  expired  incompetent  to  prove  when  subsequent  hold- 
ing began. 
Admissions  against  party  In  interest. 

Cited  in  Hines  v.  Soule,  14  Vt  00,  holding  admission  of  attachment  dd>tor  that 
oxen  belong  to  another  not  admissible  against  sheriff  in  action  of  trespass;  Hatdi 
V.  Dennis,  10  Me.  244,  holding  declarations  of  payee  before  indorsement  that  note 
overdue  admissible  against  holder;  Whitaker  v.  Brown,  8  Wend.  400,  holding  ad- 
missions by  payee  of  note  while  holder  that  maker  not  liable  inadmissible  against 
assignee;  Glanton  v.  Griggs,  5  Ga.  424,  holding  declarations  concerning  note  by 
assignor  admissible  against  assignee. 
Disqualification  of  witness  for  Interest. 

Cited  in  Jackson  ex  dem.  Bradt  v.  Brooks,  8  Wend.  426,  holding  tenant  by 
curtesy  competent  witness  for  heir  in  ejectment;  Snyder  v.  Snyder,  6  Binn.  483,  6 
A.  D.  403,  holding  husband  incompetent  witness  when  effect  of  testimony  would 
establish  dower  rights  in  wife;  Albany  Ck)unty  Sav.  Bank  v.  McCarty,  140  N.  Y. 
71,  43  N.  E.  427,  holding  husband  not  disqualified  for  interest  as  administrator 
of  wife's  estate  to  testify  for  children  as  to  execution  of  mortgage  without  wife's 
authority;  Sherrer  v.  Kaufman,  1  Dem.  30,  holding  wife  of  son  of  decedent  not 
disqualified  by  possible  right  of  dower  to  testify  in  proceeding  for  probate  of 
decedent's  will ;  Chace  v.  Lamphere,  148  N.  Y.  206,  42  N.  E.  580,  sustaining  ruling 
of  trial  court  as  to  admissibility  of  evidence  of  wife  of  plaintiff  in  ejectment; 
Jackson  ex  dtBL  Van  Dusen  v.  Van  Dusen,  5  Johns.  144,  4  A.  D.  330,  holding 
widow  of  deceased  owner  not  disqualified  by  dower  interest  as  witness  in  ejectment 
to  establish  husband's  title;  Jackson  ex  dem.  Hogarth  v.  Nelson,  6  Cow.  248, 


Digitized  by 


Google 


547  NOTES  ON  AMERICAN  DECISIONS.  [267 

holding  co-devisee  not  in  possession  not  disqualified  for  interest  as  witness  in 
ejeetment  by  him  against  devisee;  Eisenlord  v.  Clum,  126  N.  Y.  562,  12  L.R.A. 
836,  27  N.  H.  1024,  holding  mother  of  one  claiming  title  as  heir  competent  to 
prove  her  marriage  to  deceased;  McGuire  v.  Maloney,  1  B.  Mem.  224,  holding 
wife  competent  witness  to  prove  husband's  execution  of  bill  of  sale;  Mercer  v. 
Patterson,  41  Ind.  440,  holding  declarations  of  divorced  wife  as  to  statements  by 
husband  admissible  in  action  on  note;  Paul  v.  Fries,  18  Fla.  573;  Jack  v.  Russey, 
8  Ind.  180, — ^holding  wife  of  deceased  partner  competent  witness  in  action  on 
firm  note;  Sweitzer  v.  Meese,  6  Binn.  500  (dissenting  opinion),  on  admissibility 
of  married  woman's  evidence  to  support  title  of  husband's  grantee  when  dower 
not  released. 
Title  by  relatton  back. 

Cited  in  Gibson  v.  Chouteau,  13  Wall.  92,  20  L.  ed.  534,  holding  doctrine  of  re- 
lation adopted  solely  to  perfect  title;  German  Mut.  Ins.  Co.  v.  Grim,  32  Ind.  249,  2 

A.  R.  341,  holding  doctrine  of  relation  in  conveyances  unavailable  to  defeat  rights 
(3i  bona  fide  purchaser ;  Jackson  ex  dem.  Henderson  v.  Davenport,  20  Johns.  537, 
denying  right  to  defeat  interest  of  bona  fide  purchaser  by  exercise  of  power 
of  sale  by  relation  back  to  instrument  ocmferring  power ;  Teller  v.  United  States, 
54  C.  C.  A.  349,  117  Fed.  577,  holding  that  payment  of  purchase  price  for  govern' 
ment  land  creates  equitable  title  by  relation  back  to  date  of  application;  Ashley 
▼.  Eberts,  22  Ind.  55,  holding  deed  of  Indian  lands  given  validity  from  date  of 
execution  by  subsequent  approval  by  president;  Wood  v.  Ferguson,  7  Ohio  St. 
288,  holding  title  not  vested  by  relation  back  by  statute  that  patent  to  deceased 
person  shall  vest  title  in  heirs  so  at  to  prevent  operation  of  limitations ;  Cavender 
T.  SmiUi,  3  G.  Greene,  349,  56  A.  D.  541,  holding  that  patent  of  government  land 
relates  back  to  date  of  certificate  of  purchase;  Miller  v.  Larson,  17  Wis.  625: 
Bacon  v.  Kinunel,  14  Mich.  201, — ^holding  judgment  for  mortgagee  unavailable  by 
relation  back  to  show  title  in  action  of  trespass;  Jacobus  v.  Mutual  Ben.  L.  Ins. 
Co.  27  N.  J.  Eq.  604,  holding  that  mortgage  when  delivered  relates  back  to  time 
of  agreement  for  loan;  Jackson  ex  dem.  De  Forest  v.  Ramsay,  3  Cow.  75,  15  A. 

B.  242,  holding  that  sheriff's  deed  relates  back  to  time  of  sale  defeating  rights  of 
debtor's  devisee;  Kimbrough  v.  Benton,  3  Humph.  128,  sustaining  sheriff's  deed 
under  execution  as  against  execution  debtor  in  possession  at  time  of  sale;  Fergu- 
•on  V.  Miles,  8  111.  358,  44  A.  D.  702,  holding  sheriff's  deed  effectual  by  relation 
back  to  date  when  grantee  entitled  thereto  to  support  title  of  purchaser  on 
execution  against  grantee;  Ridgeway  v.  First  Nat.  Bank,  78  Ind.  119,  holding 
sheriff's  deed  inoperative  under  statute  for  year  permitting  judgment  debtor  to 
Msign  rents;  Pratt  v.  Potter,  21  Barb.  589,  holding  deed  not  operative  from  time 
of  date  so  as  to  revoke  license  to  cut  timber ;  Judd  v.  Seekins,  62  N.  Y.  266,  affirm- 
ing 3  Thomp.  A,  C.  266,  holding  deed  operative  at  date  of  acknowledgment  to 
defeat  subsequent  mortgage;  Johnston  v.  Jones,  1  Black,  209,  17  L.  ed.  117, 
holding  right  to  accretions  in  front  of  lot  not  carried  back  by  relation  to  date  of 
title  bond;  Small  v.  Westchester  F.  Ins.  Co.  51  Fed.  789,  holding  decree  appoint- 
ing receiver  for  trustee  of  property  inoperative  by  relation  to  vest  title  in  him  at 
time  of  commencement  of  creditors'  suit;  Condon  v.  Galbraith,  106  Tenn.  14,  58 
8-  W.  916,  holding  sale  of  land  for  taxes  not  validated  by  subsequent  annexation 
of  statutory  certificate;  Spratt  v.  Price,  18  Fla.  289,  holding  that  tax  deed  may 
relate  back  to  date  on  which  purchaser  entitled,  providing  date  precedes  joining 
of  issue  in  ejectment;  De  Ronde  v.  Olmsted,  47  How.  Pr.  175,  5  Daly  400,  holding 
lease  operative  from  time  of  delivery,  not  from  date;  Davenport  v.  Peoria  M.  & 
F.  Ins.  Co.  17  Iowa,  276,  holding  that  policy  relates  back  to  date  when  agreement 
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to  insure  made;  Pickens  ▼.  Marlow,  2  Smedes  k  M.  428  (dissenting  oi»nion),  on 
validity  of  title  acquired  under  junior  judgment  while  prior  execution  suspended. 

Cited  in  reference  note  in  44  A.  D.  707,  on  relation  of  sheriff's  deed  to  time 
when  party  is  entitled  thereto. 

Cited  in  notes  in  15  A.  D.  247,  on  application  of  doctrine  of  relation  in  pro- 
motion of  justice;  68  A.  D.  58,  on  relation  of  sheriff's  deeds. 
DellTery  and  acceptance  of  deed. 

Cited  in  Hulick  y.  Scovil,  9  III.  159,  holding  tax  deed  obtained  by  attorney  for 
grantee  inoperative  without  acceptance  by  latter;  Hibberd  ▼.  Smith,  67  CaL  547, 
56  A.  R.  726,  4  Pac  473,  holding  judgment  against  grantor  not  defeated  by  de- 
livery of  deed  to  third  person  for  one  ignorant  thereof;  Jackson  ex  dem.  Ten 
Eyck  V.  Perkins,  2  Wend.  308,  holding  proof  of  execution  and  record  of  deed 
evidence  of  delivery. 
Proof  necessary  in  ejectment. 

Cited  in  Sawyer  v.  Shannon,  1  Overt.  465,  Fed.  Cas.  No.  12,405,  holding  con- 
nected chain  of  title  unnecessary  to  defense  in  ejectment. 
Conditional  signature  to  bond. 

Cited  in  Pepper  v.  State,  22  Ind.  399,  85  A.  D.  430,  holding  bond  signed  on 
condition  that  others  sign  inoperative  without  sudi  signatures. 
Occupation  of  land  by  agent. 

Cited  in  Probst  v.  Domestic  Missions,  3  N.  M.  237,  5  Pac.  702,  holding  that 
occupation  of  land  by  clergyman  claiming  to  hold  for  distant  corporation  raises 
presumption  of  possession  hj  corporation. 
Proof  as  to  date  of  deed. 

Cited  in  Comings  v.  Wellman,  14  N.  H.  287,  holding  recital  of  date  in  deed  no 
bar  to  showing  related  instruments  executed  at  different  date;  Furlong  v. 
Garrett,  44  Wis.  111. 

4  AM.  DKG.  S70,  UAhL  T.  SHUI/TZ,  4  JOHNS.  S40. 
RecoTcry  back  of  money  paid. 

Cited  in  Watkins  v.  Otis,  2  Pidc.  88,  holding  surety  making  good  principars 
default,  liable,  after  receiving  back  money  so  paid,  to  principal  who  indemnified 
him  for  sudi  paymoit. 

Distinguished  in  Lott  v.  Swesey,  29  Barb.  87,  holding  money  paid  to  satisfy 
judgment  recoverable  on  reversal  of  judgment. 
—  Money  involuntarily  or  voluntarily  paid  or  receipted  for. 

Cited  in  Harmony  v.  Bingham,  12  N.  Y.  99,  62  A.  D.  142;  Tutt  t.  Ide,  3 
Blatchf.  249,  Fed.  Cas.  No.  14,275  b., — ^holding  overcharge  of  freight  paid  to  carrier 
to  secure  delivery  of  goods  at  destination,  recoverable ;  Chase  v.  Devinal,  7  Me.  134. 
20  A.  D.  352,  holding  money  paid  to  release  raft  detained  to  secure  illegal  boomag^' 
fees,  recoverable;  Gachet  v.  McCall,  50  Ala.  307,  denying  right  to  recover  from  tax 
collector  money  paid  to  prevent  sale  of  property,  after  collector  had  turned  money 
over  to  county;  Bean  v.  Jones,  8  N.  H.  149,  holding  money  voluntarily  paid 
creditor  for  expenses  in  collecting  claim  not  recoverable  by  debtiM';  Hackley  v. 
Headley,  45  Mich.  569,  8  N.  W.  511;  Barle  v.  Berry,  27  R.  I.  221,  1  L.RJL(K.S.) 
867,  61  Atl.  671,  8  A.  &  E.  Ann.  Cas.  875, — ^holding  that  one  giving  receipt  in  full 
for  part  payment  where  debtor  threatened  to  make  no  payment  if  such  receipt 
was  not  given,  cannot  recover  residue  of  amount  due. 

Cited  in  reference  note  in  27  A.  D.  489,  on  right  to  recover  back  money  volun- 
tarily paid  under  no  legal  obligation,  but  without  fraud  or  deceit. 

Cited  in  note  18  A.  D.  443,  on  recovery  back  of  money  voluntarily  paid. 
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<- Money  paid  under  Toid  contract. 

Cited  in  Gilpatrick  ▼.  Sayward,  6  Me.  465,  denying  right  to  recover  money 
voluntarily  paid  to  secure  performance  of  void  parol  agreement  to  deliver  deed. 
—  Money  paid  in  conseqnence  of  fraud. 

Cited  in  Mitchell  v.  Walker,  30  N.  C.  (8  Ired.  L.)  242,  upholding  recovery  of 
money  paid  to  take  up  note  which  defendant  fraudulently  represented  unpaid; 
Canaan  v.  Derush,  47  N.  H.  212,  upholding  town's  recovery  from  soldier  of  bounty 
money  advanced  him  by  selectmen  who  knew  him  to  be  physically  unfit  for  duty. 
~  Money  paid  by  mistake. 

Cited  in  Richey  v.  Clark,  11  Utah,  467,  40  Pac.  717,  denying  recovery  of  money 
paid,  under  mutual  mistake,  to  release  blanket  mortgage  supposed  to  cover  certain 
lots;  Anderson  v.  Western  U.  Teleg.  Co.  77  Miss.  851,  27  So.  838,  denying  re- 
covery of  money  paid  by  sureties  on  defalcations  of  principal  under  mistake  as  to 
time  defalcations  occurred;  Mowatt  v.  Wright,  1  Wend.  355,  19  A.  D.  508,  denying 
right,  in  absence  of  fraud,  to  recover  money  paid  in  compromise  of  dower  action 
upon  discovery  of  prior  release  of  dower;  Drake  v.  Moore,  18  Ala.  597,  upholding 
right  of  trustee  under  deed  of  trust  to  pay  debt  supposed  due  by  grantor,  to  show 
in  assumpsit  against  him  by  creditor  that  debt  was  not  in  fact  due. 
Recovery  by  mortgagor  after  forecloenre. 

Cited  in  Sherrill  v.  Crosby,  14  Johns.  368,  denying  right  of  mortgagor  to  re- 
cover from  purchaser  at  foreclosure,  any  part  of  money  paid  to  redeem  prop- 
erty; Eddy  V.  Smith,  13  Wend.  488,  denying  recovery  against  mortgagee  of 
surplus  after  foreclosure  where  mortgagee  had  subsequent  judgment  which  was 
lien  on  land  at  time  of  foreclosure;  Lathrop  v.  Hoyt,  7  Barb.  59,  denying  right 
of  mortgagor  to  recover  any  part  of  money  received  by  foreclosure  purchaser  on 
subsequent  sale  of  premises  to  stranger,  although  purchaser  had  agreed  verbally 
to  bid  in  property  for  mortgagor's  benefit. 
Applicability  of  statute  of  frauds  to  parol  contracts  affecting  lands. 

Cited  in  Van  Alstine  v.  Wimple,  5  Cow.  162,  holding  parol  contract  to  recover 
knds  upon  return  of  money  paid  therefor  void  by  statute  of  frauds;  Bander  v. 
Snyder,  5  Barb.  63,  holding  that  one  purchasing  land  at  foreclosure  sale  not  bound 
to  hold  same  for  benefit  of  mortgagor  under  void  parol  contract  to  do  so. 

Distinguished  in  Baker  v.  Wainwright  Brothers,  36  Md.  336,  11  A.  R.  495, 
holding  verbal  contract  of  agency  relating  to  purchase  of  land  at  foreclosure  sale 
not  within  statute  of  frauds. 

4  AM.  DEC.  27S,  lilVINGSTON  t.  ROOSBVEIiT,  4  JOHNS.  251. 
Power  of  partner  to  bind  Arm. 

Cited  in  Kantrowitz  v.  Levin,  14  Misc.  563,  35  N.  T.  Supp.  1072,  sustaining 
right  of  each  member  engaged  in  trade  to  borrow  money  on  firm  note;  Cumpston 
▼.  McNair,  1  Wend.  457;  Whitaker  v.  Brown,  16  Wend.  505,— holding  partnership 
Inble  on  firm  note  for  money  borrowed  by  member  for  firm  business;  Holmes  v. 
Porter,  39  Me.  157,  holding  firm  note  made  by  member  prima  facie  for  firm  debt; 
Bromley  v.  Elliot,  38  N.  H.  287,  75  A.  D.  182,  sustaining  liability  of  partnership 
on  note  for  firm  goods  regardless  of  agreement  between  partners  as  to  debts; 
Boty  V.  Bates,  11  Johns.  544,  holding  firm  bound  by  note  stating  "I  promise  to 
pty^  signed  in  firm  name;  Darlington  v.  Garrett,  14  111.  App.  238,  sustaining  over- 
draft by  member  having  power  to  overdraw,  in  absence  of  bad  faith;  Griffin  v. 
Orman,  9  Fla.  22,  sustaining  dormant  partner's  liability  on  contracts  within  scope 
of  firm  business;  Ballou  v.  Spencer,  4  Cow.  163  (dissenting  opinion),  on  contract 
pvehasers  of  farm  to  be  paid  for  in  notes  as  special  partners. 
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Cited  in  referaice  notes  in  65  A.  S.  R.  672,  on  power  of  one  partner  to  l»ind 
firm;  37  A.  D.  186;  43  A.  D.  686,— on  partner's  power  to  bind  firm  on  negotiable 
instniment;  38  A.  D.  189,  on  power  of  parkier  in  limited  partnersbip. 

Cited  in  notes  in  66  A.  D.  149,  on  liability  of  dormant  partners  for  acts  and 
contracts  of  ostensible  partners;  13  A.  D.  117,  on  burden  of  proof  as  to  partner's 
power  to  bind  firm  as  accommodation  sureties  or  indorsers. 

—  As  dependent  npon  cdiaracter  of  bnsineaa. 

Referred  to  as  leading  case  in  Osgood  t.  Glover,  7  Daly,  367,  bolding  firm  liaUe 
on  note  given  by  partner  for  insurance  on  property  represented  to  belong  to  firm, 
although  in  violation  of  copartnership  articles. 

Cited  in  Lee  v.  First  Nat.  Bank,  45  Kan.  8,  11  L.RJL  238,  25  Pac  196,  de- 
nying power  of  member  of  nontrading  firm  to  issue  commercial  paper;  Stall  t. 
Catskill  Bank,  18  Wend.  466;  Bank  of  Commerce  v.  Selden,  3  Minn.  155,  GiL  99; 
New  York  Firemen  Ins.  Co.  v.  Bennett,  6  Conn.  674,  13  A.  D.  109;  Wilson  v. 
Williams,  14  Wend.  146,  28  A.  D.  518, — holding  that  one  accepting  note  not  relat- 
ing to  firm  business  indorsed  in  firm  name  as  security  takes  with  notice  of  defect; 
Pease  v.  Cole,  53  Conn.  53,  55  A.  R.  63,  22  AtL  681,  holding  member  of  firm  con- 
ducting theater  prima  facie  without  authority  to  give  firm  note;  Lanier  v. 
McCabe,  2  Fla.  32,  48  A.  D.  173,  denying  power  of  member  of  partnership  operat- 
ing saw  mill  to  give  firm  note;  Presbrey  v.  Thomas,  1  App.  D.  C.  171,  denying 
recovery  on  note  given  by  member  of  firm  practising  law;  Crosthwait  v.  Rosa,  1 
Hiunph.  23,  34  A.  D.  613,  denying  power  of  member  of  partnership  practising 
medicine  to  bind  copartner  by  firm  note;  Huntington  v.  Lyman,  1  D.  Chip.  (Vt.) 
438,  12  A.  D.  716,  denying  liability  of  member  of  mercantile  partnership  on  firm 
note  given  by  copartner  for  horse;  Third  Nat.  Bank  v.  Snyder,  10  Mo.  App.  211, 
denying  liability  of  nontrading  firm  of  coffee  brokers  on  note  signed  by  partner  not 
used  in  business;  Joyce  v.  Williams,  14  Wend.  141,  bolding  draft  accepted  by  mer- 
cantile partnership  unenforceable  in  absence  of  consent  of  members  to  acceptance; 
Nichols  V.  Hughes,  2  Bail.  L.  109,  denying  partner's  liability  for  money  received 
by  copartner  in  payment  of  goods  transported  by  them  in  absence  of  custom  of 
carrier  to  receive  payment. 

Cited  in  notes  in  26  A.  D.  610,  on  partner's  use  of  firm  name  for  purpose  dis- 
tinct from  firm  business;  48  A.  S.  R.  441,  as  to  when  commercial  partnership  is 
bound  by  loan  effected  by  one  member. 

—  Firm  note  or  property  for  personal  debt. 

Cited  in  Waugh  v.  Carriger,  1  Yerg.  31;  Knapp  v.  McBride,  7  Ala.  19;  Lanier 
V.  McCabe,  2  Fla.  32,  48  A.  D.  173;  Hagar  v.  Mounts,  3  Blackf.  57;  Tevis  v.  Tevis, 
24  Mo.  535;  Chazournes  v.  Edwards,  3  Pick.  5,— denying  partner's  liability  on 
firm  note  given  by  copartner  for  individual  debt ;  Mutual  Nat.  Bank  v.  Richardson, 
33  La.  Ann.  1312,  holding  that  partner  cannot  use  name  of  firm  as  security  for 
debt  of  third  person  or  himself  without  special  authority  from  all  members; 
Davis  V.  Blackwell,  5  HI.  App.  32,  denjring  right  of  partner  to  guarantee  personal 
note  by  firm  indorsement;  Rogers  v.  Betterton,  93  Tenn.  630,  27  S.  W.  1017;  Pierce 
V.  Pass,  1  Port.  (Ala.)  232;  Rogers  v.  Batchelor,  12  Pet.  221,  9  L.  ed.  1063;  Everng- 
him  V.  Ensworth,  7  Wend.  326;  Dob  v.  Halsey,  16  Johns.  34,  8  A.  D.  293;  Morrison 
V.  Blodgett,  8  N.  H.  238,  29  A.  D.  663,— denying  right  of  partner  to  ccmvert  part- 
nership property  to  own  debt;  Johnson  v.  Crichton,  66  Md.  108;  Cowen  v.  Earther- 
ly  Hardware  Co.  95  Ala.  324,  11  So.  195, — ^holding  debt  owing  by  partner  not 
counterclaim  to  action  against  firm  debtor;  White  v.  Toles,  7  Ala.  569,  denying 
right  of  firm  to  maintain  action  against  one  for  whom  partners  did  work  one  part- 
ner taking  payment  in  board. 
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C^ted  in  reference  note  in  56  A.  8.  R.  746,  on  liability  of  partnership  on  note 
given  by  partner  for  private  debts. 

Distinguished  in  Locke  v.  Lewis,  124  Mass.  1,  26  A.  R.  631,  sustaining  validity 
of  sale  of  firm  carriages  in  payment  of  own  debt  by  partner  entrusted  with  posses- 
aion  to  enable  him  to  deal  with  property  as  own. 
—By  guaranty. 

Cited  in  Sutton  ▼.  Irwine,  12  Serg.  A  R.  13,  denying  partner's  liability  on  guar- 
•nty  by  copartner  not  in  line  of  business;  Heffron  v.  Hanaford,  40  Mich.  305, 
denying  liabilil^  of  firm  on  accommodation  indorsement  by  one  member;  Laverty 
V.  Burr,  1  Wend.  529,  denying  firm's  liability  on  note  of  third  party  indorsed  by 
member  in  partnership  name. 
Notice  of  llmlUitloii  of  powers  of  iMOtnershlp  or  corporation. 

Cited  in  Post  v.  Kimberly,  9  Johns.  470,  holding  one  dealing  with  limited  part- 
nership chaigeable  with  limitation  of  powers;  Selden  v.  Bank  of  Commerce,  3 
Minn.  166,  Oil.  108,  holding  burden  upon  one  dealing  with  member  of  limited  part- 
nership to  show  other  partner's  assent  to  transaction ;  Baxter  v.  Rollins,  90  Iowa, 
217,  48  A.  S.  R.  432,  57  N.  W.  838,  denying  right  to  recover  against  firm  by  one 
k»aiung  partner  money  with  notice  of  agreement  that  other  partners  to  furnish  no 
fnnds;  Winship  t.  Bank  of  United  States,  5  Pet.  529,  8  L.  ed.  216,  affirming  5 
Mascm,  176,  Fed.  Cas.  No.  16,791,  denying  firm's  liability  on  notes  signed  by  part- 
ner in  whose  name  business  conducted;  Gordon  v.  Funkhouser,  100  Va.  675,  42  S. 
£.  677,  denying  liability  of  partner  on  sealed  bond  executed  by  copartner  in  firm 
name,  in  absence  of  sealed  authority;  Hess  v.  Werts,  4  Serg.  A,  R.  356,  holding 
members  of  unincorporated  association  liable  as  partners  on  notes;  Robinson  y. 
Bidwell,  22  Cal.  379,  holding  persons  doing  business  with  corporation  chargeable 
with  notice  of  provisions  of  charter  as  to  liability. 
Exttngnishment  of  debt  by  jadgment  against  partner. 

Cited  in  Anderson  y.  Levan,  1  Watts  &  S.  334,  holding  liability  of  dormant  part- 
ner on  firm  debt  extinguished  by  judgment  against  copartners. 

4  AM.  DBC.  289,  MANHATTAN  CO.  T.  liYDIG,  4  JOHNS.  S77. 
Liability  for  acta  of  agent. 

Cited  in  Chicago,  B.  A,  Q.  R.  Co.  v.  Coleman,  18  III.  297,  68  A.  D.  544,  holding 
Admissions  by  railroad  president  in  execution  of  his  duties  as  to  a  matter  within 
scope  of  his  authority  on  which  he  is  called  to  act  evidence  against  the  company. 

Cited  in  reference  note  in  50  A.  D.  419,  on  liability  of  principal  or  master  for 
torts,  fraud,  n^ligence,  or  wanton  injuries  of  agent. 

Cited  in  note  in  27  L.R.A.  165,  on  civil  responsibility  of  master  for  wrongful 
or  negligent  act  of  servant  while  acting  outside  of  his  capacity. 
-Of  bank. 

Cited  in  Hepburn  v.  Citizens'  Bank,  2  La.  Ann.  1007,  46  A.  D.  564,  holding  entry 
in  bank  book  made  at  time  of  deposit  conclusive  on  bank  as  to  its  amount;  East 
Hiver  Nat.  Bank  y.  Gore,  57  N.  Y.  597,  holding  bank  bound  by  payment  of  amount 
of  overdraft  to  paying  teller  where  it  did  not  appear  that  receiving  teller  was  at 
the  bank,  and  other  officers  acted  as  such  in  his  absence;  Thatcher  v.  Bank  of 
State,  5  Sandf.  121,  holding  that  paying  teller  receiving  funds  of  stranger  on 
promise  to  apply  them  in  payment  of  a  note  acts  as  agent  of  latter  instead  of  the 
btnk;  Second  Nat.  Bank  v.  Averell,  2  App.  D.  C.  470,  25  L.R.A.  761,  holding  that 
paying  teller  acts  for  bank  in  receiving  postdated  check  at  bank  after  banking 
hours,  agreeing  that  bank  will  pay  it  when  due  and  enter  it  to  credit  of  payee, 
where  cashier  knows  that  he  has  acted  as  receiving  teller  in  some  instances; 
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Tolley  y.  atimM'  State  Bank,  18  Ind.  App.  240,  47  N.  E.  850,  holding  oonelonM 
of  paymoit  to  bank  not  warranted  by  speeial  finding  of  payments  to  bank  presi- 
dent without  finding  that  they  were  made  at  bank  or  in  due  oourae  of  bnaineai. 
—  Of  hank  depositor. 

Cited  in  Weisser  t.  Denison,  10  N.  T.  08,  01  A.  D.  731,  holding  depositor  not 
estopped  to  show  that  checks  returned  by  bank  were  forgeries  by  fact  that  dnty 
of  examining  checks  on  balancing  of  hock  was  intrusted  to  a  clerk  who  committed 
the  forgeries;  Hardy  ▼.  Chesapeake  Bank,  51  Md.  502,  34  A.  R.  325,  holding 
confidential  clerk  intrusted  to  enter  chedcs  in  employers'  bank  hook  not  latter's 
agent  in  fraudulently  entering  eheeks  forged  by  him,  and  his  knowledge  not  im- 
putable  to  employers. 

Cited  in  note  in  12  LJR.A.  703,  on  liability  of  banker  who  pays  mon^  on  a 
forged  check. 
liiablUty  of  bank  directors. 

Cited  in  Myer  y.  Caperton,  87  Ky.  300,  8  8.  W.  885,  holding  bank  directors  ae- 
customed  to  inyesting  in  bonds  not  negligent  in  failing  to  disooyer  that  bonds 
exhibited  by  cashier  as  part  of  assets  belonged  to  absent  director;  Scott  y. 
Depeyster,  1  Edw.  Ch.  513,  holding  directors  not  liable  to  stodcholders  for  loss  to 
corporation  by  embezslement  of  secretary,  if  their  inyestigations  as  to  his  honesty 
and  actions  were  similar  to  those  employed  by  prudent  men  in  their  own  business. 
Conclusiycness  of  account  stated. 

Cited  in  Crampton  y.  Seymour,  07  Vt.  303,  31  Atl.  889,  holding  account  stated 
as  settled  not  conclusiye  as  to  items  not  embraced  in  it. 

Cited  in  note  in  4  L.R.A.  505,  on  effect  of  acquiescence  in  account;  24  L.RA. 
737,  on  entries  in  bank  book  as  contracts;  27  L.R.A.  820,  on  what  constitutes  sa 
account  stated  betweoi  bank  and  depositor. 
Question  for  jury. 

Cited  in  Tomlinson  y.  Rowe,  Hill  A,  D.  Supp.  410,  holding  question  of  negligenei 
for  court  where  facts  are  ascertained. 

Cited  in  reference  note  in  36  A.  S.  R.  802,  on  jury  as  judges  of  the  law. 

4  AM.  DBC.  292,  BUNN  y.  RIKBR,  4  JOHNS.  426. 
Cognisance  by  courts  of  Idle  or  llctltloas  causes. 

Ciled  in  Loughead  y.  Batholomew,  Wright  (Ohio)  00,  on  r^usal  of  courts  to 
entertain  idle  suits  tending  to  endanger  public  peace  or  morals;  Brewington  y. 
Lowe,  1  Smith  (Ind.)  79,  48  A.  D.  349,  on  refusal  of  courts  to  entertsin 
fictitious  suits. 

Enforcement  of  illegal  contracts. 

Cited  in  Wood  y.  McCann,  6  Dana,  300,  on  rule  that  courts  will  not  enforce  a 
contract  opposed  to  public  policy. 

Cited  in  reference  note  in  119  A.  S.  R.  173,  on  common-law  defenses  to  notes 
and  other  obligations  giyen  for  gambling  debts. 
Validity  of  wagering  contracts. 

Cited  in  Rust  y.  Gott,  9  Cow.  169,  18  A.  D.  497;  Stoddard  y.  Martin,  1  R.  I.  1, 
19  A.  R.  643;  Luising  y.  Lansing,  8  Johns.  454, — ^holding  wager  which  might  in- 
yolye  inquiry  into  yalidity  of  an  election  yoid;  Denney  y.  Elkins,  4  Cranch,  C.  (X 
161,  Fed.  Cas.  No.  3,790,  holding  election  wagers  yoid  as  against  public  policy 
though  neither  party  a  yoter;  Worthington  y.  Black,  13  Ind.  344,  holding  money 
won  on  election  wager  not  recoyerable  from  stakeholder;  Layal  y.  Myers,  1  Bail. 
L.  486,  bidding  wagers  on  election  yoid  as  opposed  to  public  policy;  Cooper  y.  Bow- 
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ley,  20  Ohio  Si.  547;  Rusaell  ▼.  Inland,  2  Humph.  131,  36  A.  D.  307,~holdiiig  elec- 
tion bet  Yoid  at  ccnnmon  law;  Horn  v.  Foster,  10  Ark.  346,  holding  election  wager 
inTalid  and  not  subject  of  set-off;  Denniston  v.  Cook,  12  Johns.  376,  denying  right 
to  recover  on  check  received  on  wager  between  qualified  electors;  Bettis  v.  Reyn- 
olds, 34  N.  C.  (12  Ired.  L.  344),  55  A.  D.  417,  holding  a  bond,  given  on  election 
wager  void  though  neither  party  a  voter;  Morgan  v.  Pettit,  4  111.  529,  sustaining 
wager  on  election  in  another  state  which  the  parties  could  not  influence;  Harding 
V.  Walker,  Hempst.  53,  Fed.  Cas.  No.  6,050a,  holding  all  gaming  contracts  void  as 
against  good  morals;  Gibbons  v.  Gouverneur,  1  Denio,  170,  holding  wager  on 
horse  race  void  and  not  recoverable  against  loser;  Misner  v.  Knapp,  13  Or.  135, 
67  A.  R.  6,  9  Pac.  65;  Porter  v.  Day,  71  Wis.  296,  37  N.  W.  259;  Harris  v.  White, 
81  N.  T.  532, — ^holding  that  purses,  prizes,  or  premiimis  given  for  speed  contests 
are  not  wagers;  Zeltner  v.  Irwin,  25  App.  Div.  228,  49  N.  Y.  Supp.  337,  reversing 
21  Misc.  13,  holding  wagering  contracts  on  futures  in  grain  not  invalid  at  common 
law;  Cassard  v.  Hinman,  1  Bosw.  207  (affirming  14  How.  Pr.  84),  holding  con- 
tract of  sale  which  contemplates  only  payment  of  difference  between  contract 
price  and  market  price  on  day  of  delivery  wager;  Mcllvaine  v.  Egerton,  2  Robt. 
422,  holding  contract  for  future  delivery  not  invalid  merely  because  property 
was  not  in  possession  of  seller  when  contract  was  made;  Himmelman  v.  Pecaut, 
133  Iowa,  503,  110  N.  W.  919,  sustaining  agreement  to  ind^nnify  stakeholder  in 
paying  over  wager. 

Cited  in  reference  notes  in  5  A.  D.  518,  as  to  wagers;  19  A.  D.  647;  44  A.  D. 
361,--on  illegality  of  wagers;  14  A.  D.  399;  16  A.  D.  558;  33  A.  D.  136;  36  A.  D. 
458;  42  A.  D.  230;  55  A.  D.  419,— on  invalidity  of  wager  on  event  of  election. 

Cited  in  notes  in  18  L.R.A.  859,  on  legality  of  wagers;  11  A.  R.  58,  on  validity 
of  wager  against  public  policy,  but  not  contrary  to  statute;  37  A.  S.  R.  700,  on 
validity  and  enforceability  of  wagers;  37  A.  S.  R.  702,  on  validity  and  enforce- 
ability of  election  wagers;  18  A.  D.  500,  on  election  wagers. 
Beoorery  of  payments  on  wagers. 

ated  in  Thrift  v.  Redman,  13  Iowa,  25;  M'Hatton  v.  Bates,  4  Blackf.  63; 
Frybarger  v.  Simpson,  11  Ind.  59;  M'Culltun  v.  Gourlay,  8  Johns.  147, — ^holding 
money  or  property  fairly  paid  or  delivered  on  wager  not  recoverable;  Grant  v. 
Hamilton,  2  McLean,  100,  Fed.  Cas.  No.  5,695,  holding  money  paid  on  wager 
recoverable  by  statute  in  Michigan;  Schoenberg  v.  Adler,  105  Wis.  645,  81  N.  W. 
1,055,  denying  right  to  recover  for  money  paid  on  another's  gambling  debt; 
Bernard  v.  Taylor,  23  Or.  416,  37  A.  S.  R.  693,  18  L.R.A.  859,  31  Pac.  968;  Perkins 
V.  Eaton,  3  N.  H.  152;  Wheeler  v.  Spencer,  15  Conn.  28;  Kelly  v.  Bartley,  1  Sandf. 
15;  Vischer  v.  Tates,  11  Johns.  23, — sustaining  right  to  recover  deposit  made  with 
stakeholder  before  payment  on  wager;  Hickerson  v.  Benson,  8  Afo.  8,  40  A.  D. 
115;  Johnston  v.  Russell,  37  Cal.  670, — ^holding  deposit  on  election  wager  not 
recoverable  from  stakeholder  after  happening  of  contingency;  Ball  v.  Gilbert,  12 
Met.  397,  holding  funds  in  hands  of  stakeholder,  as  election  wager,  subject  to 
trustee  process  as  soon  as  deposited ;  Morgan  v.  Groff,  4  Barb.  524,  holding  money 
given  to  agent  to  wager  on  election  recoverable  before  wager  made. 

4  AM.  DEC.  SCO,  VAUj  t.  UBTWIS,  4  JOHNS.  460. 
Remedy  for  wrongful  levy  or  sale. 

Cited  in  Carrier  v.  Esbaugh,  70  Pa.  239,  holding  sheriff  selling  without  sufficient 
notice  liable  in  trespass;  Sheerer  v.  Lautzerheiser,  6  Watts,  543,  upholding  tres- 
pass against  sheriff  taking  goods  after  lapse  of  return  day  of  fieri  facias ;  Collins 
V.  Waggoner,  Breese  (HI.)  143,  holding  that  trespass  lies  for  levy  of  execution 
after  it  was  officially  dead;  Andrews  v.  Broughton,  21  Ala.  200,  holding  sheriff 


Digitized  by 


Google 


4  AM.  DEC.]  NOTES  ON  AMEBIGAN  DBCI8I0NS.  m 

levying  on  property  tinder  exeeution  ooming  into  his  hands  after  exptratioQ  of 

term  of  oflfioe  is  liable. 

Kffect  of  lapse  of  retain  day  of  writ. 

Cited  in  Slingerland  ▼.  Swart,  13  Johns.  255,  holding  that  where  sheriff  holds 
two  executions,  proceeds  of  second  levy,  made  after  return  day  of  first,  applicable 
to  junior  execution;  Ross  ▼.  Campbell,  19  Hun,  615,  holding  sheriff  liable  for 
failure  of  deputy  to  turn  over  moneys  paid  by  debtor  aftor  sixty  days  from 
issuance  of  execution;  Van  Rensselaer  v.  Kidd,  6  N.  Y.  331,  holding  officer  issuing 
void  process  not  liable  to  injured  party  for  execution  after  return  day  thou^  he 
receives  money;  Hathaway  v.  Howell,  54  N.  T.  97,  holding  sheriff  assuming  to 
make  levy  but  not  making  actual  levy  until  aftor  return  day  liable  to  mortgsgee 
under  mortgage  filed  on  same  day;  Bondurant  v.  Buford,  1  Ala.  359,  35  A.  D.  33, 
holding  that  where  execution  is  deli%'ered  to  sheriff  but  before  levy  successor  is  in- 
ducted, latter  alone  may  execute;  Moreland  v.  Pelham,  7  Ark.  338,  holding  that 
garnishment  may  be  levied  on  return  day  thereof;  Lloyd  v.  Wyckc^,  11  N.  J.  L. 
218,  to  point  that  sheriff's  lien  on  goods  levied  on  continues  only  until  the  re- 
turn of  the  writ;  Shults  v.  Smith,  17  Kan.  306,  holding  that  sheriff  cannot  sell 
realty  on  execution  after  return  day  of  execution  and  more  than  sixty  days  after 
ite  issuance;  Buckley  v.  Mason,  52  Neb.  639,  72  N.  W.  1043,  holding  constable  not 
returning  execution  before  return  day  cannot  act  under  it;  State  v.  Kennedy,  18 
N.  J.  L.  22,  holding  that  quashing  certiorari  not  returned  before  return  day. 

Cited  in  note  in  15  A.  D.  522,  on  sales  after  return  day. 

Distinguished  in  Forbes  v.  Logan,  4  Bosw.  475,  holding  that  creditor's  suit  to 
set  aside  fraudulent  conveyance  mainteinable  though  summons  served  on  60th 
day  after  sheriff's  receipt  of  execution  in  original  action,  and  after  ite  return; 
Ockerman  v.  Cross,  64  N.  Y.  29,  holding  that  writ  of  possession  issued  upon  judg- 
ment in  ejectment  may  be  executed  after  return  day. 
Inconsistent  part  of  videlicet  or  scilicet  as  surplusage. 

Cited  in  Dawkins  v.  Smithwick,  4  Fla.  158,  holding  time  steted  in  declaration 
traversable  if  material  even  though  alleged  under  a  videlicet;  Guschnor  v.  Keith, 
9  111.  App.  416,  disregarding  statement  in  videlicet  as  to  date  on  which  term 
covered  by  renewal  certificate  of  insurance;  Lester  v.  Jewett,  11  N.  Y.  453,  hold- 
ing that  time  laid  under  videlicet  will  be  rejected  where  repugnant  to  previous 
allegation;  Williams  v.  Bank  of  Tennessee,  1  Coldw.  43,  holding  that  erroneous 
date  will  be  disregarded  in  declaration  on  note  falling  due  Sept.  1,  that  when  it 
fell  due,  to  wit  "on  the  14th  of  September,"  it  was  presented;  Gleason  v.  lyTVickar, 
7  Cow.  42,  holding  where  on  covenant  that  farm  conteined  80  acres  plaintiff 
averred  it  did  not  contain  more  than  50  and  defendant  pleaded  it  contained  more 
than  50,  vie.  80  acres,  under  videlicet  issue  was  as  to  80  acres, 
liiabillty  for  acts  of  officer  who  must    do  ministerial  act. 

Cited  in  New   York  v.   Bailey,  2   Denio,  433,  holding  landowner  liable  for 
negligent  acts  of  one  employed  in  making  improvements  on  land  though  relation 
of  master  and  servant  does  not  exist. 
Necessity  for  showing  malice  in  making  wrongful  levy. 

Cited  in  Brown  v.  Feeter,  7  Wend.  301,  holding  in  case  for  wrongfully  and 
wilfully  suing  out  execution  on  satisfied  judgment  express  malice  need  not  be 
alleged  in  terms. 
Necessity  for  actual  levy. 

Cited  in  Lloyd  v.  Wyckoff,  11  N.  J.  L.  218,  determining  sufficiency  of  construft- 
tion  levy  of  execution. 
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4  AM.  DEC.  SOS,  SANDS  T.  OODWISB,  4  JOHNS.  5S6. 

Elements  and  effect  of  frmndnlent  conTeyances— What  constitutes  frand. 

Ciled  in  Loeschi^  y.  Addison,  3  Robt.  331,  19  Abb.  Pr.  169,  affirming  fraud  in 
«oiiTeyance  of  property  to  relative  with  certain  formal  recitals,  for  purpose  of 
Undering  creditors  and  to  make  unlawful  preference;  Bunnel  y.  Stoddard,  Fed. 
Cas.  No.  2,136,  holding  transaction  fraudulent  where  son  of  trustee  for  recovering 
land,  visits  distant  heirs  and  so  conceals  and  misstates  the  condition  of  the  action 
as  to  buy  interest  of  heirs  at  one  fifth  actual  value. 

Cited  in  reference  note  in  50  A.  D.  804,  on  conveyances  to  hinder,  delay,  or  de- 
fraud creditora 
«  Grantor's  retention  of  possession  as  element  of  fraud. 

Cited  in  Noble  v.  Coleman,  16  Ala.  77,  holding  possession  in  vendor  after  sale 
of  lands,  an  evidence  from  which  fraud  inferrable;  Hildreth  v.  Sands,  2  Johns. 
Ch.  35,  inferring  fraud  in  action  to  set  aside  deed  in  fraud  of  creditors,  from 
fact  of  grantor's  continuing  to  exercise  acts  of  possession,  in  spite  of  allegation 
that  he  is  grantee's  agent;  Stoddard  v.  Butler,  20  Wend.  507,  holding  fraudulent, 
a  transfer  of  chattels  to  creditor,  debtor  continuing  in  acts  of  possession,  though 
nominally  agent  of  transferee;  Marshall  v.  Green,  24  Ark.  410,  holding  grantor's 
retention  of  possession  of  land  conveyed  during  financial  embarrassment,  strong 
evidence  of  fraud;  Griffin  v.  First  Nat.  Bank,  74  III.  269,  holding  fraudulent 
against  creditors  a  transfer  of  interest  in  certain  promissory  notes  by  father  to 
daughter,  father  continuing  to  exercise  control  over  them;  Hayes  v.  Westcott,  91 
Ala.  143,  24  A.  S.  R.  875,  11  LJI.A.  488,  8  So.  337,  refusing  to  avoid  chattel  mort- 
gage in  ioio,  where  mortgagor  was  in  fact,  insolvent  and  retained  use  of  part 
of  property  while  remainder  was  properly  mortgaged,  there  being  no  actual  fraud. 
—  Validity  and  general  effect. 

Cited  in  Salemonson  v.  Thompson,  13  N.  D.  182,  101  N.  W.  320,  holding  convey- 
ance intended  to  defraud  creditors,  void  as  to  them;  Patrick  v.  Bingaman,  2  Pa. 
Super.  Ct.  113,  39  W.  N.  C.  4,  holding  trust  created  by  one  in  her  own  favor, 
absolutely  void  as  to  creditors;  Claflin  v.  Foley,  22  W.  Va.  434,  holding  deed  of 
stock  of  goods  to  trustee  as  security  for  certain  loans,  deed  to  cover  future 
acquisitions  of  goods,  but  not  preventing  their  sale  except  by  trustee  on  request  of 
secured  creditors,  fraudulent  and  void  in  toto;  Stockley  v.  Horsey,  4  Houst. 
(Del)  603,  affirming  4  Del.  ch.  548,  refusing  to  avoid  in  toto  bonds  of  defendant 
given  to  plaintiff  on  composition  with  certain  of  defendant's  creditors  though 
bond  exceeded  amount  paid  out,  there  being  no  actual  fraud;  Gunn  v.  Blair,  9 
Wis.  352,  denying  on  judgment  for  plaintiff  to  set  aside  conveyance,  benefit  of 
statute  giving  debtor  two  years  to  redeem,  after  sale  on  execution,  to  defendant 
guilty  of  making  fraudulent  conveyance;  Nellis  v.  Clark,  20  Wend.  24,  denying 
right  of  action  on  note  given  for  land  fraudulently  conveyed ;  Kimball  v.  Hutchins, 
3  Conn.  450,  holding  statute  of  conveyances,  27  Eliz.  ch.  4,  in  affirmance  of  princi- 
ples of  common  law;  Bean  v.  Smith,  2  Mason,  252,  Fed.  Cas.  No.  1,174,  holding  stat- 
utes of  Elizabeth  on  fraudulent  conveyances,  declaratory  of  cumiuon  law,  hence 
bona  fide  purchaser  from  fraudulent  grantee  has  good  title  against  creditors; 
Doolittle  V.  Lyman,  44  N.  H.  608,  on  whether  mortgage  on  chattels  with  intent  to 
defraud  subsequent  purchasers,  would  be  void  by  conunon  law  against  such  pur- 
chasers ;  Fox  V.  Hills,  1  Conn.  294,  holding  conveyance  to  minor  son  without  con- 
sideration in  anticipation  of  judgment  against  grantor  on  tort,  void  at  conunon 
law;  Sanders  v.  Wagonseller,  19  Pa.  248,  holding  lien  on  land  conveyed  in  fraud 
of  creditors,  continues  as  though  no  conveyance  was  ever  made ;  Kitchell  v.  Jack- 
son, 71  Ala.  556,  holding  grantee  in  case  of  actual  fraud,  trustee  of  creditors  for 
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rents  and  profits  from  estate  conveyed;  Henderson  ▼.  Hunton,  26  Qratt.  926,  re- 
fusing to  set  aside  deed  to  bona  fide  grantee  of  insolvent,  who  since  expended 
money  to  value  of  land  in  support  of  grantor,  pursuant  to  agreement. 

Cited  in  reference  note  in  28  A.  D.  206,  on  validity  of  fraudulent  conveyances  as- 
between  parties. 

Cited  in  notes  in  4  A.  D.  320,  on  invalidity  of  deed  fraudulent  in  fact;  4  L.RJL 
353,  on  invalidity  of  conveyances  made  to  defraud  creditors;  6  LJ%.A.(N.S.) 
306,  as  to  when  a  purchaser  of  property  for  less  than  its  value  without  fraudulent 
intent  will  be  regarded  as  trustee  for  creditors. 

Distinguished  in  Dawley  v.  Brown,  65  Barb.  107,  denying  validity  of  deed  by 
referee  of  land  conveyed  in  fraud  of  creditors  grantee  not  joining  in  deed;  Boyd 
V.  Dunlap,  1  Johns.  Ch.  478,  holding  that  deed  will  not  be  set  aside  tn  toto  where- 
no  actual  fraud  appears,  but  only  suspicious  circumstances,  and  that  grantee 
holds  property  as  security  for  amount  actually  paid;  Somes  v.  Brewer,  2  Pick. 
183, 13  A.  D.  406,  holding  grantor  of  land  has  no  recovery  from  bona  fide  purchaser 
from  former's  grantee,  though  latter  guilty  of  fraud;  Fassett  v.  Tallmadge,  1^ 
Abb.  Pr.  48,  holding  that  assignee  and  assignor  in  fraudulent  assignment  may  be 
sued  by  creditor,  whether  on  judgment  or  simple  contract,  for  benefit  of  all 
creditors. 
— >  Conflrmatioii. 

Cited  in  Johnston  v.  Harvy,  2  Penr.  &  W.  82,  holding  conveyance  in  fraud  of 
creditors  confirmed  by  grant<>e  receiving  balance  of  receipts  from  sheriff's  deed  of 
same  property,  after  plaintiff's  debts  satisfied;  Seylar  v.  Carson,  69  Pa.  81,  that 
conveyance  not  absolutely  void  may  be  confirmed  by  one  who  was  in  fact  defraud- 
ed thereby. 

—  Assignee's  title  nndcr  bankrapt  laws. 

Cited  in  Carr  v.  Hilton,  1  Curt.  C.  C.  230,  Fed.  Cas.  No.  2,436,  holding  that  title 
to  lands  fraudulently  conveyed  to  third  person  by  bankrupt,  passes  to  assignee, 
though  conveyed  before  passage  of  bankrupt  law  of  1848 ;  Crouse  v.  Frothingfaam, 
27  Hun,  123,  in  obiter  remark,  court  holding  creditors  recovering  property  in 
action  for  fraudulent  conveyances,  entitled  thereto,  and  unnecessary  to  turn  it  over 
to  assignee,  a  defaulting  party  defendant,  for  benefit  of  other  creditors;  Williams 
V.  Vermenle,  4  Sand.  Ch.  388,  on  rule  that  under  bankrupt  law,  assignee  may  by 
sale  of  bankrupt's  "rights  of  property,"  convey  all  rights  of  action  theremi  which 
assignee  has. 

Cited  in  reference  note  in  26  A.  D.  106,  on  title  passing  by  oonvejrance  or  as- 
signment to  fraudulent  grantee. 

•—Rights  of  grantees  and  assignees  to  reimbursement  and  other  proteo» 
tlon. 

Cited  in  Smith  v.  White,  4  Silv.  Sup.  Ct.  366,  7  N.  Y.  Supp.  373,  holding  that 
assignee  who  is  party  to  fraud  for  which  assignment  for  creditors  is  set  aside 
will  not  be  allowed  for  disbursements;  Beidler  v.  Crane,  135  III.  92,  25  A.  S.  R. 
349,  25  N.  E.  655,  denying  any  reimbursement  for  money  actually  paid  out  by 
grantee  of  patents  in  deed  absolute  on  its  face  but  amounting  to  mortgage,  where 
actual  fraud  on  creditors  is  found ;  Smith  v.  White,  27  N.  Y.  S.  R.  227,  denying  tr> 
assignee,  party  to  fraud  on  creditors,  right  to  allowance  of  any  disbursements  on 
accounting  except  wages  paid  assignor's  employees,  due  at  time  oi  assignment; 
Smith  V.  Wise,  132  N.  Y.  172,  30  N.  E.  229,  denying  assignee's  right  to  recover 
disbursement  made  pursuant  to  a  scheme  between  him  and  assignor  deemed 
fraudulent  ab  initio;  First  Nat.  Bank  v.  Kennedy,  91  Ala,  470,  8  So.  652, 
denying  security  to  grantee  in  land  conveyed  in  fraud  of  creditors,  to  indemnify 
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uy  of  consideration  therefor;  Qoodwin  y.  Hammond,  13  Cul.  168,  73  A.  D. 
^ing  right  of  grantee  of  corporate  stock  conveyed  in  fraud  of  creditors,  to 
\irity  therein  for  advances  made  thereon ;  Connecticut  Mut.  L.  Ins.  Co.  v. 
17  Mo.  261,  38  A.  S.  R.  656,  22  S.  W.  623,  denying  right  of  defendant  to 
ement  from  plaintiff  for  money  fraudulently  paid  by  him  to  third  party 
est  in  property  known  to  have  been  fraudulently  obtained  from  plaintiff's 
lor  in  title;  Lazell  v.  Powell,  Thomp.  Tenn.  Cas.  195,  holding  fraudulent 
f  goods  fron  one  who  purchased  on  credit  with  intent  not  to  pay,  not  en- 
hen  compelled  to  accoimt  to  original  vendor,  to  be  allowed  amounts  paid 
at  vendor;  Haven  v.  Low,  2  N.  H.  13,  9  A.  R.  25,  suggesting  that  if 
d  been  purchased  with  view  of  actual  fraud,  vendor  after  her  loss,  might 

been  liable  to  refund  purchase  price;  Baldwin  v.  Short,  54  Hun,  473,  7 
pp.  717,  denying  right  of  grantee  in  fraudulent  conveyance  to  have  deed 
id  security  for  actual  debt  of  grantor,  when  set  aside  by  creditors;  Smith 
las,  8  Leigh,  330,  suggesting  that  deed  of  trust,  infected  by  usury  in  notes 
i  it  was  given,  would  have  stood  as  security  to  grantee  for  any  amount 
le  thereon,  if  grantor  had  been  plaintiff  in  suit  to  avoid  it;  Gilbert  v. 
,  2  Watte,  60,  26  A.  D.  103,  holding  that  where  jury  finds  actual  fraud  in 
t,  purchaser  at  sheriff's  sale,  sheriff's  deed  is  void,  and  purchaser  not 
to  refunding  of  money  paid;  McCaskey  v.  Graff,  23  Pa.  321,  62  A.  D.  336, 
reimbursement  of  purchase  money  to  grantee  on  avoiding  sheriff's  deed 
by  actual  fraud  in  procuring  withdrawal  of  other  bidders ;  Parr  v.  Saund- 
L.  Dec  724,  sustaining  right  of  grantee  in  conveyance  of  property  large- 
ror  by  his  father,  and  in  fraud  of  latter's  creditors,  to  have  security  on 

for  part  of  balance  of  purchase  money  paid  by  grantee,  actual  fraud 
ubtful;  Burt  v.  C.  Gotzian  &  Co.  43  C.  C.  A.  59,  102  Fed.  937,  denying 
for  money  paid  on  taxes,  etc.,  by  assignee  of  valid  sheriff's  certificate  of 
roperty  in  fraud  of  creditors;  Thompson  v.  Bickford,  19  Minn.  17,  Gil.  1, 
that  grantee,  guilty  of  actual  fraud  in  conveyance  of  land  in  fraud  of 
i  creditors,  cannot  hold  land  as  security  for  grantor's  debt  to  him  nor  for 

for  taxes  and  discharge  of  encumbrances;  Clements  v.  Moore  (Clements 
Ison),  6  Wall.  299,  18  L.  ed.  786,  holding  grantee  of  property  for  which 
e  paid  with  knowledge  of  intent  of  grantor  to  prefer  certain  creditors — 
ixas  law  allowing  preferences, — liable  only  for  amount  of  purchase  money 

by  grantor  in  wiping  out  liabilities;  Badger  v.  Sutton,  30  App.  Div.  294, 

Supp.  16,  holding  that  where  creditors  of  insolvent  corporations  obtain 
ceived  by  it  for  real  estate  conveyed  and  subsequently  encumbered,  they 
are,  by  holding  bonds,  their  right  to  grantee's  property  unencumbered, 
original  transaction  voidable;  How  v.  Camp,  Walk.  Ch.  (Mich.)  427,  al- 
^ntee  in  deed  in  fraud  of  creditors,  on  avoidance  thereof,  sums  paid 
I  and  improvements;  Haight  v.  Pine,  10  App.  Div.  470,  42  N.  Y.  Supp.  303, 

amounts  paid  for  taxes  and  necessary  repairs  on  expulsion  of  legatee  in 
1  possession  of  testator's  real  estate;  Tlie  Ann  C.  Pratt,  1  Curt.  C.  C. 
1.  Cas.  No.  409,  denying  security  for  amount  advanced  for  repairs,  on 
7  bond,  where  items  and  vouchers  submitted  were  in  excess  of  true  amount, 
o«e  of  defrauding  vessel's  underwriters;  Loos  v.  Wilkinson,  113  N.  Y.  485, 

R.  495,  4  L.R.A.  353,  21  N.  E.  392,  reversing  51  Hun,  74,  5  N.  Y.  Supp. 
ling  grantee  in  fraudulent  conveyance  allowed  on  accounting  sums  paid 
aanent  improvements  etc.  though  conveyance  held  void  ah  initio;  Goble 
inor,  43  Neb.  49,  61  N.  W.  131,  denying  reimbursement  for  removing  en- 
ices,  to  grantee  of  land  purchased  at  public  sale  by  actual  fraud  in  hiring 
bidder  to  withdraw;  Daisy  Roller  Mills  v.  Ward,  6  N.  D.  317,  70  N.  W. 
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271,  denying  right  of  grantee  in  conveyance  in  fraud  of  creditors,  to  have  his  ae- 
cunty  in  the  hind  for  encumbrances  paid  off  by  him;  Morley  ▼.  Stringer,  133  Midu 
690,  96  N.  W.  978,  holding  that  where  partners  conveyed  land  to  third  persons  to 
defraud  creditors  and  one  of  partners  paid  off  existing  mortgage  and  took  another 
from  such  third  persons  such  partner  was  not  entitled  to  protection  for  amount 
paid  to  discharge  mortgage ;  Borland  v.  Walker,  7  Ala.  269,  denying  lien  for  money 
paid  out  to  certain  creditors  by  plaintiff,  grantee  in  deed  in  fraud  of  creditors  and 
void  ab  initio,  who  took  property  on  agreement  to  pay  grantor's  debts;  Slingluff 
V.  Smith,  76  Md.  558,  25  Atl.  674,  holding  that  where  deed  of  trust  for  creditors  is 
void,  trustee  is  not  entitled  to  commissions;  Johnston  v.  Southwestern  R.  Bank,  3 
StroUi.  £q.  263  (dissenting  opinion),  on  rule  that  where  grantee  is  shown  to  have 
intended  fraud,  convejrance  will  not  be  allowed  to  stand  to  secure  advance  made  by 
him;  Skiles's  Appeal,  110  Pa.  248,  20  AtL  722,  16  W.  N.  C.  246,  on  rule  that  where 
conveyance  is  valid  as  between  parties  and  void  only  as  to  creditors,  money  paid 
by  purchaser  should  be  refunded. 

Cited  in  reference  notes  in  9  A.  D.  246;  26  A.  D.  108,— on  protecticm  of  bona 
fide  purchaser  without  notice  of  fraud  from  one  who  was  a  party  to  the  fraud; 

Cited  in  note  in  10  L.RJ1.(N.S.)  306,  on  rig^t  of  creditor  of  bankrupt  to  set 
aside  transfer  in  fraud  of  creditors. 

Distinguished  in  Sanford  v.  Wheeler,  13  Conn.  165,  33  A.  D.  389,  affirming  right 
of  mortgagee  in  mortgage  given  to  secure  bona  fide  debt  and  also  contingent  debts, 
to  have  his  security  for  former,  although  mortgage  constructively  fraudulent  as  to 
creditors;  Hamilton  Nat.  Bank  v.  Halstead,  56  Hun,  530,  9  N.  Y.  Supp.  853,  sus- 
taining right  of  transferee  of  securities  in  fraud  of  creditors,  to  be  allowed,  in  suit 
therefor,  amount  paid  by  him  to  free  them  from  encumbrances  previously  made  in 
good  faith;  Tcunpkins  v.  Sprout,  65  Cal.  31,  affirming  right  of  grantee  in  convey- 
ance constructively  fraudulent,  to  reimbursement  for  expenditures  in  removing 
encumbrance  on  land. 
Jurisdiction  of  courts. 

Cited  in  Hamilton  v.  Savannah,  F.  &  W.  R.  Co.  49  Fed.  412,  affirming  jurisdie- 
tion  of  United  States  district  court,  in  equity,  notwithstanding  fact  that  possibly 
proper  parties  to  suit  were  nonresidents,  they  being  held  not  necessary  parties; 
Taylor  v.  Rasch,  5  Nat  Bankr.  Rep.  399,  Fed.  Cas.  No.  13,801,  holding  that  equity 
has  jurisdiction  of  bill  by  assignee  in  bankruptcy  to  recover  partnership  prop- 
erty fraudulently  conveyed  by  one  partner  in  payment  of  his  individual  debt; 
Teadon  v.  Planter's  A,  M.  Bank,  Fed.  Cas.  No.  18,130,  affirming  jurisdiction  of 
United  States  district  court  in  action  by  assignee  to  set  aside  mortgage  alleged  to 
have  been  made  in  fraud  of  creditors;  Chautauqua  County  Bank  v.  White,  6  N. 
T.  236,  57  A.  D.  442,  affirming  power  of  court  of  equity  to  order  real-estate  gran- 
tees in  fraudulent  conveyance  to  convey  to  receiver  pending  creditor's  action. 
Proper  and  necessary  parties  to  actions  In  cases  of  frandnlent  coiiTey- 
anoes. 

Cited  in  Coiron  v.  Millaudon,  19  How.  113,  15  L.  ed.  575,  holding  that  mort- 
gagees of  property  sold  for  benefit  of  creditors  from  which  they  have  received 
dividends,  have  such  interest  in  proceedings  to  set  aside  such  sale,  that  they  are 
necessary  parties  thereto;  Bates  v.  Bradley,  24  Hun,  84,  sustaining  right  <^  credit- 
ors to  sue  on  fraudulent  conveyances  and  make  assignee  refusing  to  bring  such 
action  a  party  defendant;  Card  v.  Walbridge,  18  Ohio,  411,  affirming  right  of 
creditor  to  sue  bankrupt,  where  assignee  did  not,  for  land  held  in  trust  for  him, 
and  not  included  in  assets;  Dewey  v.  Moyer,  9  Hun,  473  (dissenting  opinion), 
on  right  of  creditor  of  insolvent  decedent  to  bring  suit  to  set  aside  deed  of  deced- 
ent upon  administrator's  failure  to  do  so. 


Digitized  by 


Google 


559  NOTES  ON  AMERICAN  DECISIONS.  [306-321 

Distinguished  in  Harvey  t.  McDonnell,  48  Hun,  409,  1  N.  Y.  Supp.  83,  denying 
right  of  creditors  on  simple  contract  d^t  to  bring  action  for  fraudulent  convey- 
ance by  testator,  where  administrator  has  no  such  power. 

Restrictions  on  appellants  and  appellate  courts— Right  to  appeal  from 
portion  of  decree. 

Cited  in  Lake  v.  Lake,  17  Nev.  230,  30  Pac.  878,  allowing  appeal  from  specific 
part  of  final  decree  in  divorce  action,  respecting  certain  property  rights  involved. 
~  Necessity  that  court  confine  itself  to  matters  specifically  raised. 

Cited  in  Cruger  v.  Cruger,  5  Barb.  263,  holding  that  appeal  from  decree  con- 
cerning deed  made  under  terms  of  postnuptial  settlement,  empowers  court  to  ex- 
amine so  much  settlement  as  authorizes  deed;  Kelsey  v.  Western,  2  N.  Y.  500, 
affirming  supreme  court's  refusal  to  examine  questions  not  presented  in  appeal 
from  decree  of  vice  chancellor;  Re  Davis,  149  N.  Y.  539,  44  N.  E.  185,  denying 
power  of  surrogate  on  appeal,  to  reverse  the  whole  decree  of  an  appraiser  where 
only  direction  to  county  treasurer  to  add  certain  interest  was  appealed  from; 
Benedict  v.  Thompson,  2  Dougl.  (Mich.)  299,  declining  to  review  on  appeal  from 
final  order  in  foreclosure  action,  decree  directing  appraisal,  set-off,  etc.;  Cruger 
V.  Cruger,  5  Barb.  225,  holding  that  where  parts  of  decree  objected  to  are  specific- 
ally set  out  on  appeal  court  should  consider  only  matters  so  raised;  Coles  v. 
Kelsey,  2  Tex.  5fi2,  47  A.  D.  661  (dissenting  opinion),  on  power  of  court  to  review 
on  appeal  questions  waived  and  not  controverted  in  court  below;  Swenson  v. 
Walker,  3  Tex.  93  (dissenting  opinion),  on  power  of  court  to  review,  on  appeal, 
question  not  raised  below;  Harrison  v.  Nixon,  9  Pet.  483,  9  L.  ed.  201  (dissent- 
ing opinion),  on  right  of  appellant  to  reversal  on  objection  not  raised  in  court 
below. 

4  AH.  DEC.  S21,  KIIiBITRN  t.  WOODWORTH,  5  JOHNS.  S7. 
Sister  state  judgment  against  nonresident— Service,  generally. 

Cited  in  Rathbone  v.  Terry,  1  R.  I.  73;  Spencer  v.  Brockway,  1  Ohio,  259,  13  A. 
D.  615;  Clark  v.  Bryan,  16  Md.  171, — holding  void  sister  state  default  judgment 
against  nonresident  not  served;  Babbitt  v.  Doe,  4  Ind.  355,  holding  void  adminis- 
trator's sale  under  order  where  heirs  had  no  notice;  Easley  v.  McClinton,  33  Tex. 
288,  holding  void  judgment  of  probate  court  of  sister  state  where  defendant 
showed  no  service  made  upon  him ;  Williams  v.  Preston,  3  J.  J.  Marsh.  600,  20  A. 
D.  179,  holding  foreign  judgment  in  personam  ineffective  against  defendant  not 
personally  notified;  Price  v.  Hickok,  39  Vt  292,  holding  void  sister  state  judgment 
against  nonresident  who  did  not  appear  though  he  was  served  in  this  state ;  Kirk 
▼.  United  States,  124  Fed.  324,  enjoining  forfeiture  where  New  Yorker  arrested 
under  Georgia  federal  court  indic^ent  and  gave  bail  in  New  York  with  New 
Yorker  as  surety  and  scire  facias  never  served  on  surety;  Fenton  v.  Garlick,  8 
Johns.  194,  holding  action  not  maintainable  on  sister  state  judgment  against  trus- 
tee where  after  judgment  order  to  show  cause  served  on  trustee  in  this  state 
and  judgment  and  execution  awarded  against  his  own  estate;  DeWitt  v.  Burnett, 
3  Barb.  89,  as  to  conclusiveness  of  judgment  in  proceedings  against  vessel  in 
another  state  where  owner  not  made  party;  Bigelow  v.  Steams,  19  Johns.  39,  10 
A.  D.  189,  holding  justice  of  peace  had  no  jurisdiction  to  render  judgment  of  con- 
viction in  statutory  proceeding  without  personal  appearance  of  defendant;  Picquet 
▼.  Swan,  5  Mason,  35,  Fed.  Cas.  No.  11,134,  holding  that  under  judiciary  act  of 
1789,  ocnnpulsive  process  not  available  against  one  not  resident  of  district  or 
found  therein  at  time  of  service;  Wilson  v.  Pierce,  15  Law  Rep.  137,  Fed.  Cas.  No. 
17,826,  denying  jurisdiction  of  libel  in  personam  against  nonresident  of  district  or 
^te  and  not  served  therein;  Bates  t.  DeUvan,  5  Paige,  299,  holding  that  where 
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BonreMdent  mad  at  Uw  in  federal  ooort  in  VernKmt  on  pnrekaae  money  note,  and 
defendant  filed  bill  in  equity  therein  as  defense  and  to  cancel  sale  and  serred  at- 
torney for  plaintiff  out  of  jurisdiction,  default  judgment  tti  p^»onam  void;  Har- 
rod  T.  Barretto,  1  Hall,  154,  holding  in  action  on  sister  state  judgment  plea  that 
defendant  not  resident  of  state  of  judgment  and  not  served,  bad,  for  not  contain- 
ing averring  failure  to  appear. 

Cited  in  reference  note  in  17  A.  D.  368,  on  effect  of  judgment  on  sister  state. 

Cited  in  notes  in  5  A.  D.  328,  on  judgment  of  another  state;  14  A.  D.  305,  on 
validity  of  judgment  of  sister  state;  21  L.R.A.  859,  on  effect  of  judgment  of  for- 
eign country  or  sister  state  obtained  on  unauthorised  appearance  of  attorney;  76 
A.  D.  671,  on  jurisdiction  in  rem  in  cases  where  person  is  in  another  state  or  coun- 
try. 

—  ConstmctiTe  serrice. 

Cited  in  Dearing  y.  Bank  of  Charleston,  5  Ga.  497,  48  A.  D.  300;  Miller  t.  Mil- 
ler, 1  Bail.  L.  242, — holding  void  sister  state  judgment  against  nonappearing  non- 
resident served  only  by  publication;  Pennoyer  v.  Neff,  95  U.  S.  714,  24  L.  ed.  565, 
holding  that  constructive  service  is  ineffectual  where  suit  is  in  personam;  Kane  v. 
Cook,  8  Cal.  449,  holding  sister  state  judgment  obtained  by  publication  against 
nonresident  defendant  is  unavailing  in  support  of  plea  of  former  recovery;  John- 
son V.  Matthews,  124  Iowa,  255,  99  N.  W.  1064,  holding  void  judgment  for  ali- 
mony against  nonresident  defendant  served  by  publication;  Huntley  v.  Baker,  33 
Hun,  578,  upholding  action  on  sister  state  judgment  against  resident  of  such  state, 
obtained  on  constructive  service  while  he  was  temporarily  absent. 

Cited  in  note  in  16  L.R.A.  233,  on  validity  of  personal  judgments  rendered  upon 
constructive  service  of  process  against  residents  in  state  where  rendered. 

—  Foreign  attachment. 

Cited  in  Williams  v.  Preston,  3  J.  J.  Marsh.  600,  20  A.  D.  179,  holding  foreign 
judgment  in  personam  against  nonresident  not  served  is  effective  only  as  to  prop- 
erty attached ;  Robinson  v.  National  Bank,  81  N.  Y.  385,  37  A.  R.  508,  59  How. 
Pr.  218,  to  the  point  that  attachment  proceedings  are  in  rem  and  not  in  personam; 
Darrach  v.  Wilson,  2  Miles  (Pa.)  116,  holding  debt  not  maintainable  upon  judg- 
ment obtained  against  defendant  in  foreign  attachment;  Bryant  v.  Ela,  Smith 
(N.  H.)  396,  holding  where  nonresident  sued  and  property  attached  and  summons, 
constructively  served,  judgment  not  good  in  personam  though  he  specially  pleaded 
to  jurisdiction;  White  v.  Floyd,  8peers  Eq.  351,  holding  that  judgment  against 
nonappearing  defendant  conunenced  by  foreign  attachment  cannot  be  set  off  against 
demand  against  plaintiff  in  former  suit;  Robinson  v.  Ward,  8  Johns.  86,  5  A.  D. 
327,  holding  action  not  maintainable  on  sister  state  judgment  rendered  in  pro- 
ceeding by  attachment  against  bail  without  personal  service  on  nonresident  defend- 
ant; Pawling  V.  Wilson,  13  Johns.  192,  holding  sister  state  judgment  founded  on 
garnishment  proceedings  against  nonresident  defendant  is  not  prima  facie  evidence 
of  debt;  Aldrich  v.  Kinney,  4  Conn.  380,  10  A.  D.  151,  holding  as  to  property  of 
nonresident  attached  right  is  in  rem. 

Distinguished  in  Cochenaur  v.  Hostetter,  18  Pa.  414,  construing  attachmoit 
law  with  reference  to  nature  of  proceedings  thereimder. 

Limited  in  Johnson  v.  Hunt,  23  Wend.  87,  holding  that  property  of  absconding 
debtor  taken  by  him  from  here  and  transferred  in  another  state  in  satisfaction  of  a 
judgment  not  controllable  by  trustees  after  property  brought  back  here. 

—  Actions  against  corporations. 

Cited  in  Middlebrooks  v.  Springfield  F.  Ins.  Co.  14  Conn.  301,  denjdng  jurisdic- 
tion over  suit  against  foreign  corporation  siunmons  in  which  was  served  on  its 
secretary  while  temporarily  in  state;  CelU  Commission  Co.  v.  Bohllnger,  8  L.Fr^- 
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(N^.)  537,  78  C.  C.  A.  467,  147  Fed.  419,  holding  void  Arkansas  act  of  1901, 
antborizing  personal  judgment  against  foreign  corporaUon  in  favor  of  resident  on 

service  on  State  auditor;  Sullivan  r.  La  Crosse  A.  M.  Steam  Packet  Co.  10  Minn. 
386,  Gil.  308,  holding  service  of  summons  against  foreign  corporation  must  be  by 
publication  and  not  an  officer  of  corporation;  Warren  Mfg.  Co.  v.  Etna  Ins.  Co.  2 
Paine,  501,  Fed.  Cas.  No.  17,206,  holding  void  sister  state  judgment  against  non- 
resident stockholders  obtained  by  service  of  company's  agent  in  state  under  statute 
passed  after  loss  occurred. 
— Bivorcse. 

Cited  in  Borden  v.  Fitch,  15  Johns.  121,  8  A.  D.  225,  holding  void  divorce  ob- 
tained in  Vermont  from  wife  who  resided  in  another  state  and  had  no  notice  of 
action;  Bradshaw  v.  Heath,  13  Wend.  407,  holding  in  ejectment  for  dower  that 
divorce  decree  of  another  state  failing  to  recite  service  on  or  appearance  by  non- 
resident defendant  is  void;  Vischer  v.  Vischer,  12  Barb.  640,  holding  where  both 
spouses  resided  here  and  wife  obtained  divorce  a  menso  and  later  husband  obtained 
divOTce  a  vinculo  in  another  state  without  notice  to  wife  except  by  publication, 
latter  divorce  was  void;  People  v.  Baker,  76  N.  Y.  78,  32  A.  R.  274,  holding  void 
sister  state  divorce  decree  against  resident  of  this  state  not  personally  served  and 
not  appearing. 

Distinguished  in  Holmes  v.  Holmes,  57  Barb.  305,  8  Abb.  Pr.  N.  S.  1,  upholding 
sister  state  divorce  obtained  on  personal  service  of  process  on  defendant  in  this 
state. 

Conclusiveness  of  foreign  Judgment. 

Cited  in  Leith  v.  Leith,  39  N.  H.  20,  holding  foreign  divorce  decree  may  be  at- 
tacked by  showing  residence  of  parties  at  time  of  suit  irrespective  of  record  re- 
citals; Pritchett  v.  Clark,  3  Harr.  (Del.)  517,  upholding  right  to  deny  jurisdic- 
tion of  foreign  court  to  render  judgment  irrespective  of  record  recitals ;  William- 
son V.  Berry,  8  How.  495,  12  L.  ed.  1170,  upholding  right  to  inquire  into  jurisdic- 
tion of  court  rendering  judgment  relied  on;  Wilbur  v.  Abbot,  60  N.  H.  40,  holding 
that  foreign  judgment  has  no  more  effect  here  than  it  would  have  if  rendered  in 
this  state;  Moulin  v.  Trenton  Mut.  L.  &  F.  Ins.  Co.  24  N.  J.  L.  222,  upholding 
power  to  inquire  into  jurisdiction  of  court  of  another  state  to  render  judgment 
sued  on;  Noyes  v.  Butler,  6  Barb.  613,  to  point  that  where  record  of  sister  state 
judgment  omits  jurisdictional  facts,  it  is  not  entitled  to  credit  in  other  state; 
Moren  v.  Killibrew,  2  Yerg.  376,  holding  that  where  defendant  sued  on  Kentucky 
jadgment  as  bail  on  return  of  nonresidence  to  scire  facias,  it  is  good  defense  that 
service  was  bad  under  Kentucky  law;  Barber  v.  Winslow,  12  Wend.  102,  holding 
that  party  opposing  discharge  in  insolvency  may  show  officer's  lack  of  jurisdiction ; 
Dobson  V.  Pearce,  1  Duer,  142,  10  N.  Y.  Legal  Obs.  170,  upholding  right  to  enjoin 
sister  state  judgment  obtained  by  fraud ;  Aldrich  v.  Kinney,  4  Conn.  380,  10  A.  D. 
151,  holding  admissible  evidence  in  action  on  foreign  judgment  that  defendant  did 
not  appear  and  had  no  legal  notice,  though  record  showed  he  appeared  by  at- 
torney; Borden  v.  State,  11  Ark.  519,  54  A.  D.  217  (dissenting  opinion),  as  to  pre- 
sumption of  jurisdiction  from  sister  state  judgment. 

Distinguished  in  Hunt  v.  Ellison,  32  Ala.  173,  holding  recital  in  decree  pro 
confeno  that  ''parties  came"  is  sufficient  to  show  appearance  on  collateral  at- 
Uck. 

Disapproved  in  Wilson  ▼.  Jackson,  10  Mo.  329,  holding  in  action  on  sister  state 
judgment  plea  to  jurisdicticm  that  defendant  not  resident  of  state  without  show* 
ing  he  was  not  in  state,  insufficient. 
Am.  Dec.  Vol.  L— 36. 
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4  AM.  DBC.  SSS,  MORRIS  ▼.  PHBIiPS,  ft  JOHNS.  49. 
When  rights  of  parties  under  sale  bertn* 

Cited  in  Storm  t.  Livingston,  6  Johns.  44,  holding  since  in  trorer  oonrenion 
must  be  proved  before  commencement  of  action,  sale  afterwards  will  not  avail; 
Collier  v.  Gamble,  10  Mo.  467,  holding  under  statutory  covenant  nominal  damages 
only  recoverable  until  estate  defeated;  Fitzhugh  v.  Crogfaan,  2  J.  J.  Marsh.  429, 
19  A.  D.  139,  holding  if  covenantor  had  legal  title  at  date  of  conveyance  no  snbse 
quent  event  can  make  him  responsible  for  breach  of  covenant  of  seisin. 

IMstinguished  in  Ferris  v.  Mosher,  27  Vt.  218,  65  A.  D.  192,  holding  payments 
for  breach  of  covenant  may  be  proved  in  mitigation  of  damages;  Westbnx^  v. 
McMillan,  1  Hill  L.  317,  26  A.  D.  187,  holding  that  though  defendant  did  not  have 
title  at  time  of  conveyance  evidence  of  subsequently  acquired  title  admissible  in 
mitigation  of  damages;  M'Carty  v.  Leggett,  3  Hill,  134,  holding  that  fact  tiiat 
plaintiff  has  acquired  good  title  since  conveyance  and  before  suit  no  bar. 
Damages  for  failure  of  title. 

Cited  in  Carter  v.  Burr,  39  Barb.  59,  holding  that  in  action  by  vendee  for  fail- 
ure of  title  only  purchase  money  and  interest  recoverable;  Blackwell  v.  Board  of 
Justices,  2  Blackf.  143,  holding  on  covenant  to  convey  realty  measure  of  damages, 
purchase  money,  and  interest;  Ware  v.  Weathnall,  2  McCord  L.  413,  holding  for 
failure  of  title  to  personalty,  purchase  money  and  interest  recoverable;  Kinney  v. 
Watts,  14  Wend.  38,  holding  that  vendee  cannot,  on  breach  of  covenant  of  quiet  en- 
joyment, recover  enhanced  value  of  pronises,  but  only  consideration  paid  witii  in- 
terest; McAlpin  V.  Woodruff,  1  Disney  (Ohio)  339,  holding  where  covenant  for 
peaceable  possession  broken  by  assignment  of  dower,  damages  not  measured  by 
value  of  dower  charge  as  encumbrance;  Noyes  v.  Anderson,  1  Duer,  342,  holding 
damages  for  eviction  from  leased  premises,  only  rent  paid  in  advance;  Wheeler  v. 
State,  190  N.  T.  406,  83  N.  E.  54,  holding  that  recovery  for  failure  of  title  to  state 
lands  limited  to  purchase  money  and  interest;  Baldwin  v.  Nunn,  2  Wend.  399,  20 
A.  D.  627,  holding  bona  fide  vendor  discovering  defect  in  title  before  consideration 
money  is  paid,  not  liable  to  damages  for  refusing  to  convey. 

Cited  in  reference  note  in  37  A.  D.  52,  on  effect  of  acquisition  of  litle  after  con- 
veyance. 

Cited  in  note  in  99  A.  D.  78,  on  recovery  of  nominal  damages  for  breach  of 
covenant  of  seisin  when  grantor  subsequently  acquires  perfect  title. 
Measure  of  damages  for  partial  failure  of  title. 

Cited  in  Beaupland  v.  McKeen,  28  Pa.  124,  70  A.  D.  115;  Messer  ▼.  Oestreidi, 
52  Wis.  684,  10  N.  W.  6;  Dalton  v.  Bowker,  8  Nev.  190;  Brandt  v.  Foster,  6 
Iowa,  287;  DeLong  v.  Spring  Lake  &  S.  G.  Co.  65  N.  J.  L.  1,  47  Atl.  491;  Hynes 
V.  Packard,  92  Tex.  44,  46  S.  W.  562;  Winnipiseogee  Paper  Ca  v.  Eat<Mi,  65  N.  H. 
13,  18  Atl.  171;  Hubbard  v.  Norton,  10  Conn.  422, — ^holding  that  on  covenant  of 
seisin  plaintiff  may  recover  proportion  of  consideration  which  value  of  part  lost 
bears  to  whole;  Lee  v.  Dean,  3  Whart  316;  Talbot  v.  Bedford,  Cooke  (Tenn.)  447; 
Price  V.  Deal,  90  N.  C.  290;  Clark  v.  Zeigler,  79  Ala.  346,— holding  that  where 
title  to  part  of  tract  fails,  recovery  will  be  in  proportion  to  value  of  part,  not 
area;  Webb  v.  Brown,  2  Posey  Unrep.  Cas.  (Tex.)  36,  holding  grantee  entitled  in 
case  of  partial  eviction  to  recover  only  in  the  proportion  which  the  value  of  the 
premises  from  which  he  has  been  evicted  bears  to  whole  premises  with  interest, 
costs,  and  expenses;  Reynolds  v.  Franklin,  44  Minn.  30,  20  A.  S.  R.  540,  46  N.  W. 
139,  holding  measure  of  damages  on  failure  of  title  to  one  of  three  separate  tracts, 
paid  for  with  merchandise,  proportion  of  its  total  value  which  value  of  such  tract 
bore  to  value  of  all  three;  Hunt  v.  Raplee,  44  Hun,  149,  holding  that  damages  for 
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partial  failure  of  title  proportionate  part  of  consideration,  not  value  of  part  loet; 
Giles  y.  Dugro,  1  Duer,  331,  applying  rule  of  cited  case  to  privilege  to  use  party 
wall;  Phillips  v.  Keichert,  17  Ind.  120,  79  A.  D.  463,  holding  that  rule  of  cited  case 
applies  even  though  vendor  knew  land  was  to  be  used  for  particular  purpose; 
Famias  v.  Ferguson,  16  N.  Y.  437,  applying  rule  of  cited  case  to  assignment  of 
judgment  which  had  been  in  part  paid;  Furman  v.  Elmore,  2  Nott  &  M'C.  189, 
determining  discount  where  notes  given  as  purchase  price  of  land  and  part  of  land 
sold  by  vendor  to  another;  Utica  Ins.  Co.  v.  Tilman,  1  Wend.  655,  holding  where 
plaintiff  evicted  from  third  of  land  by  dower  tenant,  damages  are  present  value  of 
annuity  equal  to  interest  on  third  of  purchase  money  for  life  of  dower  tenant. 

Cited  in  notes  in  99  A.  D.  78;  126  A.  S.  R.  463,^~^n  measure  of  damages  for 
partial  breach  of  covenant  of  seisin. 

Distinguished  in  Guthrie  v.  Pugsley,  12  Johns.  126,  holding  that  where  failure 
of  title  goes  to  part  of  ronainder  after  life  estate,  jury  must  assess  value  of  life 
estate;  Dickens  v.  Shepperd,  7  N.  C.  (3  Murph.)  626  (dissenting  opinion),  aa  to 
measure  of  damages  for  partial  failure  of  title. 

Questioned  in  Hymes  v.  Esty,  133  N.  Y.  342,  31  N.  E.  106,  28  Abb.  N.  C.  309, 
holding  measure  of  damages  for  street  dedicated  by  former  owner  depreciation  in 
value  at  time  of  eviction. 

Disapproved  in  Semple  v.  Whorton,  68  Wis.  626,  32  N.  W.  690,  holding  damages 
for  partial  failure  of  title  to  be  value  of  land  with  improvements  thereon. 
Right  to  rescind  for  partial  failure  of  title. 

Cited  in  Clementson  v.  Streeter,  69  Wis.  429,  18  N.  W.  340,  holding  rescission 
allowable  only  for  complete  failure  of  title;  Johnson  v.  Purvis,  1  Hill  L.  322,  hold- 
ing that  vendee  cannot  rescind  because  vendor  has  only  equitable  title ;  Recohs  v. 
Younglove,  8  Baxt.  386,  holding  that  if  purchaser  sues  on  covenant,  without  offer 
to  rescind  he  can  recover  only  to  extent  of  breach. 
Conveyance  of  land  owned  only  in  part. 

Cited  in  Coos  Bank  v.  Brooks,  2  N.  H.  148,  holding  execution  on  land  part  only 
belonging  to  judgment  debtor  good  as  to  that  part. 
Covenants  running  with  land. 

Cited  in  Logan  v.  Moulder,  1  Ark.  313,  33  A.  D.  338,  holding  covenant  of  seisin 
broken  if  at  all,  as  soon  as  made;  Hall  v.  Stone,  Smith  (N.  H.)  389,  upholding 
right  of  remote  grantee  of  part  of  tract  to  sue  original  grantor  selling  entire  tract 
witii  covenant  of  warranty. 
Belief  on  covenant  in  deed. 

Cited  in  Hargrave  v.  Melbourne,  86  Ala.  270,  6  So.  286,  denying  relief  on  oral 
contract  to  redeliver  warranty  deed. 

4  AM.  DEC.  Sae,  TOBE^r  T.  BARBER,  6  JOHNS.  68. 

Taking  of  secnrity  as  discharge  of  original  debt— From  debtor. 

Referred  to  as  leading  case  in  Parrott  v.  Colby,  6  Hun,  66;  Griffith  v.  Qrogan,  12 
Cal.  317, — ^holding  note  merely  extending  time,  not  extinction  of  exiftting  debt. 

Cited  in  Merchants'  Nat  Bank  v.  Good,  21  W.  Va.  455 ;  Feamster  v.  Withrow, 
12  W.  Va.  611 ;  Lewis  v.  Losee,  3  Wend.  79;  Raynor  v.  Laux,  28  Hun,  36;  Jagger 
lion  Co.  V.  Walker,  11  Jones  St  S.  276;  Brewster  v.  Bours,  8  Cal.  601,  holding  note 
merely  extending  time  not  extinction  of  existing  debt;  Jaffrey  v.  Cornish,  10  N. 
H.  506;  First  Nat.  Bank  v.  Newton,  10  Colo.  161,  14  Pac.  428;  Comptoir  D'Es- 
oompte  V.  Dresbach,  78  CaL  16,  20  Pac.  28;  Chase  v.  Byrne,  2  Edw.  Ch.  492;  El- 
wood  V.  Deifendorf,  6  Barb.  398;  Pratt  v.  Foote,  12  Barb.  209;  Commiskey  v. 
MePike,  20  Mo.  App.  82;  Bright  v.  Judson,  47  Barb.  29;  Webb  v.  National  Bank, 
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67  Kan.  62,  72  Pae.  620;  Mclntyre  y.  Kennedy,  29  Pa.  448;  CombiBatioB  Steel 
&  L  Co.  T.  St.  Paul  City  R.  Co.  47  Minn.  207,  49  N.  W.  744;  MoMurray  r.  Taylor, 
30  Mo.  263,  77  A.  D.  611;  The  Charlotte  t.  Hammond,  9  Mo.  69,  43  A.  D.  536; 
DaviB  y.  Allen,  3  N.  Y.  168;  Merrick  y.  Boury,  4  Ohio  St  60;  Be  Patterson,  3 
Legal  Chron.  47,  3  Foster  (Pa.)  58;  Muldon  y.  Whitloek,  1  Cow.  290,  13  A.  D. 
533, — holding  taking  of  note  for  pre-existing  debt  not  payment  unless  expressly  so 
agreed;  Re  Hurst,  1  Flipp.  462,  Fed.  Cas.  No.  6,925,  holding  notes  giyen  by  bank- 
rupt in  composition  in  full  satisfaction  not  discharge  of  debt  till  paid;  Bants  y. 
Basnett,  12  W.  Va.  772  (dissenting  opinion), on  giying  of  note  for  precedent  debt 
as  payment;  Woodward  y.  Miles,  24  N.  H.  289;  Foster  y.  Hill,  36  N.  H.  526,— 
holding  burden  of  proof  on  party  claiming  note  to  be  discharge  of  original  debt; 
Appleton  y.  Parker,  15  Gray,  173,  denying  right  of  creditor  to  sue  on  original  debt; 
before  note  taken  therefor  due;  Heath  y.  Steele,  9  S.  C.  N.  S.  86,  holding  that  note 
may  be  shown  to  be  settlement  of  original  obligation;  Witherby  y.  Mann,  11  Johns. 
518;  New  York  State  Bank  y.  Fletcher,  5  Wend.  85, — holding  promissory  note 
taken  by  agreement  as  payment  of  judgment  extinction  of  precedent  debt;  BoUes 
y.  Chauncey,  8  Conn.  389;  Heiyely  y.  Matteson,  54  Iowa,  505,  6  N.  W.  732, — hold- 
ing surrender  of  notes  secured  by  mortgage  and  substitution  of  other  paper  not 
extinction  of  mortgage;  Tolman  y.  Smith,  85  Cal.  280,  24  Pac  743,  holding  accep- 
tance of  new  note  and  mortgage  not  extinction  of  older  mortgage  for  same  dd>t; 
Eastman  y.  Porter,  14  Wis.  39,  holding  adyerse  judgment  on  inyalid  note  for  prece- 
dent debt  not  bar  to  suit  on  original  debt;  Stocker  y.  Corlett,  3  Brsy.  236,  1 
Treadway  Const.  81,  holding  entry  of  joint  debt  in  books  against  one  only,  not 
release  of  other;  Johnston  y.  South  Western  Railroad  Bank,  3  Strobh.  Eq.  263, 
as  showing  that  two  obligations  exist  on  eyery  debt  eyidenced  by  note;  Shipman  y. 
Kelley,  9  App.  Diy.  316,  41  N.  Y.  Supp.  328;  Bangs  y.  Mosher,  23  Barb.  478,— 
holding  that  acceptance  of  paper  payable  at  future  date  extends  time  of  payment 
and  discharges  sureties;  Wallace  y.  Agry,  4  Mason,  336,  Fed.  Cas.  No.  17,096; 
Porter  y.  Talcott,  1  Cow.  359, — holding  taking  of  contemporaneous  note  not  pay- 
ment unless  agreed. 

Cited  in  reference  notes  in  24  A.  D.  640;  27  A.  D.  192, — as  to  when  note  giyen 
by  debtor  or  third  person  operates  as  payment;  42  A.  D.  383,  on  effect  of  accept- 
ing note  for  pre-existing  debt,  28  A.  S.  R.  136,  on  note  as  extinguishment  of  pre- 
existing debt. 

Cited  in  notes  in  10  A.  D.  685,  on  payment  by  note;  37  A.  D.  48,  on  extinguish- 
ment of  debt  by  note  or  order;  12  L.ILA.  702,  as  to  when  yendee's  title  yests. 
^Froin  third  party. 

Cited  in  Rosseau  y.  Cull,  14  Vt.  83,  holding  taking  of  note  of  third  party  not 
satisfaction  of  debt  in  absence  of  agreement;  Re  Ouimette,  1  Sawy.  47,  Fed.  Cas. 
No.  10,622;  Higby  y.  New  York  &  H.  R.  Co.  3  Bosw.  497,  7  Abb.  Pr.  259; 
Heubach  Bros.  y.  Bother,  2  Duer,  227,  11  N.  Y.  Legal  Obs.  269;  Wilhehn  y. 
Schmidt,  84  HI.  183;  Glenn  y.  Smith,  2  Qill  &  J.  493,  20  A.  D.  452;  Ford  y. 
Mitchell,  15  Wis.  305;  Glenn  y.  Burrows,  37  Hun,  602;  Guion  y.  Doherty,  43  Miss. 
538;  Barelli  y.  Brown,  1  M'Cord  L.  449;  Appleton  v.  Kennon,  19  Mo.  637;  Light- 
body  y.  Ontario  Bank,  11  Wend.  9;  Slocomb  y.  Lurty,  Hempst  431,  Fed.  Cas.  No. 
12,949;  Akin  y.  Peters,  45  Ark.  313;  Wylly  y.  Collins,  9  Ga.  223;  Wehriin  t. 
Schmutz,  1  N.  Y.  City  Ct.  Rep.  101;  Bank  of  St  Mary's  y.  St  John,  25  Ala.  566; 
Hays  y.  Stone,  7  Hill,  128, — ^holding  taking  of  note  of  third  party  not  satisfaction 
of  debt  in  absence  of  agreement;  Durham  y.  Manrow,  2  N.  Y.  533  (dissenting  opin- 
ion), on  taking  of  note  of  third  party  as  satisftiction  of  debt;  Bodley  y.  Denmead, 
1  W.  Va.  249,  holding  acceptance  of  bill  of  exchange  not  waiyer  of  medianics* 
lien;  Johnson  y.  Johnson,  11  Mass.  359,  holding  debt  not  discharged  by  note  yoid 
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for  Ufury;  Cheltenham  Stone  &  Gravel  Co.  v.  Gates  Iron  Works,  124  111.  623,  16 
N.  £.  923  (affirming  23  111.  App.  635),  holding  crediting  of  debtor  with  note  of 
third  party  not  acceptance  as  payment;  Wright  v.  First  Crockery  Ware  Co.  1  N. 
fl.  281,  8  A.  D.  68,  holding  acceptance  of  note  of  third  parly  for  debt,  whereby 
debtor  settles  with  third  party,  payment;  Vancleef  v.  Therasson,  3  Pick.  12; 
Bartseh  v.  Atwater,  1  Conn.  408, — holding  taking  of  note  of  third  party  for  goods 
and  giving  receipt  in  full  not  discharge  of  original  debt ;  Lee  v.  Fontaine,  10  Ala. 
755,  44  A.  D.  605,  holding  acceptance  of  note,  invalid  as  to  part  of  makers,  as  pay- 
ment of  open  account,  not  discharge  of  original  debt;  Arnold  v.  Camp,  12  Johns. 
409,  7  A.  D.  328,  holding  taking  of  note  of  partner  in  place  of  and  on  surrender 
of  partnership  note  payment  of  latter;  Waydell  v.  Luer,  3  Denio,  410,  holding  that 
acceptance  of  note  of  one  partner,  after  dissolution,  as  payment,  extinguishes  debt 
as  to  the  others;  Mims  v.  McDowell,  4  Ga.  182,  holding  acceptance  of  individual 
note  as  satisfaction  for  joint  note  discharge  of  latter;  Kephart  v.  Butcher,  17 
Iowa,  240,  holding  creditor  taking  note  of  third  party  on  debt  not  4>arred  from  re- 
covery on  debt  by  laches  in  presentation  which  causes  no  actual  damage  to  debtor; 
Bamet  r.  Smith,  30  N.  H.  256,  64  A.  D.  290,  holding  a  check,  when  paid,  a  dis- 
charge of  original  debt;  Corlies  v.  Gumming,  6  Cow.  181,  holding  note  given  to 
factor  for  several  parcels  not  extinction  of  debts  to  principals;  Newman  v.  Frost, 
62  N.  Y.  422;  Dayton  v.  Truell,  23  Wend.  346;  Huston  v.  Weber,  3  Thomp.  &  C. 
147;  Allen  ▼.  King,  4  McLean,  128,  Fed.  Cas.  No.  226, — holding  acceptance  of  draft 
discharge  of  debt  upon  failure  of  creditor  to  give  notice  of  nonpayment;  Corbett 
V.  Oochran,  3  Hill  L.  41,  30  A.  D.  348,  Riley  L.  44,  holding  agreement  of  creditor 
to  discharge  debt  consideration  for  promise  of  third  party  to  pay  it;  Poole  ▼. 
ToUeson,  1  M'Cord  L.  199,  10  A.  D.  663,  holding  demand  and  notice  necessary  to 
charge  indorser  of  past-due  note;  Ecfert  v.  Des  Condres,  1  Mill.  Const.  69,  12  A. 
D.  609,  holding  indorser  of  note  or  bill  entitled  to  notice  of  dishonor;  Thorman  v. 
Polya,  1  Misc.  176,  48  N.  Y.  S.  R.  671,  20  N.  Y.  Supp.  689,  holding  presumption 
of  discharge  of  debt  by  acceptance  of  note  of  third  party  open  to  rebuttal;  Poole 
4  Co.  V.  Rice,  9  W.  Va.  73,  holding  agreement  to  take  note  of  third  party  as  dis- 
charge of  debt  not  binding  if  procured  by  fraud;  Sigler  v.  Smith,  4  E.  D.  Smith, 
280,  holding  agreement  in  good  faith  to  accept  notes  of  third  party  as  payment  for 
goods  not  invalidated  by  failure  of  maker  before  delivery  of  notes;  Battle  v.  Coit, 
26  N.  Y.  404,  holding  transfer  of  drafts  not  assignment  of  original  debt  for  which 
they  were  given. 

Cited  in  notes  in  10  L.ILA.(N.S.)  612,  513,  514,  on  effect  of  transfer,  without 
indorsement,  of  worthless  check  or  note  of  third  person  on  account  of  antecedent 
debts;  10  L.ILA.(N.S.)  661,  on  suspension  of  remedies  against  one  transferring, 
without  indorsement,  worthless  check  or  note  of  third  person. 

Distinguished  in  Soffe  v.  Gallagher,  3  £.  D.  Smith,  607,  holding  purchaser  of 
goods  who  indorses  note  of  third  party  as  payment  liable  as  indorser  only;  Whit- 
beck  V.  Van  Ness,  11  Jc^ms.  409,  6  A.  D.  383,  holding  agreement  to  take  note  of 
third  party  in  exchange  for  goods  acceptance  of  note  as  payment;  Frisbie  v. 
Lamed,  21  Wend.  460,  holding  acceptance  of  note  of  third  person  payment  in  ab- 
■enoe  of  proof  to  contrary;  Lazier  v.  Nevin,  3  W.  Va.  622,  holding  that  creditor 
who  takes  note  of  debtor  and  also  note  of  third  party  as  collateral  may  first  sue 
on  collateral. 

Denied  in  Homes  r.  Smyth,  16  Me.  177,  33  A.  D.  660,  holding  note  taken  by  in- 
donee  for  precedent  debt  free  from  original  equities. 
Parol  erldenoe  to  explain  reoeipt. 

Referred  to  as  leading  case  in  Buswell  v.  Pioneer,  37  N.  Y.  312,  4  Abb.  Pr.  N. 
8. 244,  36  How.  Pr.  447,  holding  parol  evidence  admissible  to  explain  receipt. 
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Cited  in  DoUun  t.  Perry,  1  Rich.  L.  32;  Dnnlj^  ▼.  ShanHin,  10  W. 
United  SUtea  v.  WiUianu,  1  Ware,  175,  Fed.  Caa.  No.  16,724;  M'Crea  r. 
16  Wend.  460;  Skenandoa  Cotton  Co.  t.  Lefferta,  36  N.  Y.  S.  R.  03,  13  N. 
33;  Monell  ▼.  Lawrence,  12  Johns.  521;  TraTer  t.  Rankin,  3  Ga.  210; 
Raymond,  175  N.  Y.  102,  67  N.  E.  113;  Ryan  v.  Ward,  48  N.  Y.  204,  8  A 
TmU  T.  Barkley,  11  Hon,  644;  McDanieb  t.  Lapham,  21  Vt.  222;  Gi 
Monaon,  4  Yt  308;  Heath  t.  Steele,  0  S.  C  86;  Rowe  t.  Wri^rht,  12  M 
Snyder  v.  Findley,  1  N.  J.  L.  48;  Egkaton  t.  Knickerbacker,  6  Barfo.  458,- 
receipt  explainable  by  parol  evidence;  Mukion  t.  Whitlock,  1  Cow.  290, 
533,  holding  receipt  for  note  aa  caah  not  proof  of  taking  aa  payment; 
New  York  &  H.  R.  Co.  3  Boaw.  497;  Law  y.  Blomberg,  3  Neb.  (Unof.)  1 
W.  206, — holding  parol  admiaaible  to  ahow  miatake  in  indoraing  payments 
Reid  V.  Reid,  13  N.  C.  (2  Dev.  L.)  247,  18  A.  D.  570,  holding  receipt  in  t 
facie  but  not  concluaive  evidence  of  full  payment;  Jcmea  v.  Ward,  10  Y 
McDowall  T.  L^paitre,  2  M'Cord  L.  320, — holding  receipt  final  unleaa  con 
by  atrong  evidence;  Brewater  v.  Silence,  8  N.  Y.  207,  holding  parol  eviden< 
miaaible  to  ahow  conaideration  for  guaranty  written  on  note;  Barnes  v.  I 
Barb.  249,  holding  parol  evidence  admiasible  to  ahow  conaideration  for 
tion  contract;  Ellia  v.  Willard,  9  N.  Y.  529,  holding  acknowledgment  of  i 
gooda  in  good  condition  explainable  by  parol;  McLean  v.  Griot^  118  i 
100,  103  N.  Y.  Supp.  129,  holding  vendor  eatopped  from  contradicting  rt 
price  againat  third  party  purchaaing  in  reliance  thereon;  Commercial 
Clark,  28  Vt.  325,  holding  written  admiaaion  of  notice  by  indoraer  expla 
parol;  Berry  v.  Berry,  17  N.  J.  L.  440;  Southwick  v.  Hayden,  7  Cow.  32 
ing  proof  of  payment  admiaaible  without  producing  or  accounting  fo 
given;  Smith  v.  Bro<^,  18  Ga.  440,  holding  parol  admiaaible  to  prove  i 
conaideration  for  note;  Wallace  v.  Rogera,  2  N.  H.  506,  holding  parol  a 
to  explain  warrant  of  quality  on  bill  of  parcela;  Mitchell  v.  Hockett,  25 
85  A.  D.  151,  holding  aherifTa  return  that  execution  was  aatiafied  by  not 
dence  of  their  acceptance  aa  payment;  Corbit  v.  Bank  of  Smyrna,  2  Hai 
235,  30  A.  D.  635,  holding  taking  of  bank  note  by  another  bank  aa  depoai 
without  indoraement,  guaranty,  or  agreement  at  riak  of  bank;  Bank  of 
V.  Roae,  1  Strobh.  £q.  257,  on  admiaaibility  of  parol  to  prove  diacharge  of 
a  miatake;  Chace  v.  Higgina,  1  Thomp.  &  C.  229,  on  admiaaibility  of  parol 
to  contradict  written  receipt;  Kellogg  v.  Richarda,  14  Wend.  116,  holding 
admiaaible  to  contradict  compromiae  agreement  indoraed  on  note;  Boi 
Gardner,  1  Dak.  372,  46  N.  W.  590,  holding  that  written  acknowledgment 
ceipta  need  not  be  produced  nor  their  abaenoe  accounted  for  to  render  ] 
dence  of  tranaaction  evinced  by  them  admiaaible. 

Cited  in  note  in  16  A.  D.  702,  on  parol  evidence  as  to  receipt. 

Cited  in  reference  notea  in  34  A.  D.  183,  on  parol  evidence  to  vary  eff 
ceipt;  25  A.  D.  363,  on  parol  evidence  to  explain  or  contradict  receipt; 
129,  on  receipt  aa  evidence  of  payment. 

Distinguiahed  in  Dunn  v.  Hewitt,  2  Denio,  637,  holding  abaence  of  hi 
ahould  be  explained  before  parol  evidence  admiaaible. 

4  AM.  DEC.  82 0,  GILIiET  t.  MATNARD,  5  JOHNS.  85. 
Recovery  of  payments  on  rescission  of  contract. 

Cited  in  Bloomer  v.  Denman,  12  111.  240,  holding  that  where  author!; 
rcscinda  aale  made  by  him,  principal  muat  refund  money  paid  on  it;  J 
Clifford,  68  111.  67,  18  A.  R.  547,  holding  vendee  may  recover  paymei 
both  parti ea  In  default  at  time  of  performance  and  later  vendor  conveyi 
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nits  ▼.  PearaoD,  25  Ind.  App.  235,  57  N.  £.  158,  holding  that  party  in  de- 
sr  contract  may  recover  amount  paid  where  contract  mutually  rescinded; 
r  ▼.  Cook,  40  Ind.  65,  holding  that  vendee  may  recover  payments  made 
tract  to  sell  land  where  vendor  sold  land  to  another ;  Dudley  v.  Hay  ward, 
iS,  holding  purchaser  under  oral  contract  to  sell  lands  may  recover  pur- 
ley  paid  where  seller  rescinds;  Lane  v.  Shackford,  5  N.  H.  130,  holding 
ee  cannot  recover  part  payments  where  vendor  has  not  disabled  himself 
ormance;  Ankeny  v.  Clark,  148  U.  S.  346,  37  L.  ed.  476,  13  Sup.  Ct. 
holding  in  action  by  vendee  to  recover  back  purchase  money  for  failure 

to  complete  contract,  vendor  cannot  set  off  rent;  Miller  v.  Steen,  30 
19  A.  D.  124,  holding  under  contract  to  lease  personalty  at  monthly  rental 
that  if  lessee  pays  rent  he  becomes  owner,  lessor  not  entitled  to  retain 
ind  payments  on  default  of  instalments;  Day  v.  New  York  C.  R.  Co.  51 

(reversing  53  Barb.  250),  holding  grantor  may  recover  value  of  lands 
under  parol  agreement,  less  value  of  part  performance,  where  grantee 
\;  Chatfield  v.  Williams,  85  Cal.  518,  24  Pac.  839,  holding  that  where 
der  contract  to  convey  land  neglects  to  convey  on  tender  of  balance  of 
noney,  vendee  may  recover  payment  without  notice  of  rescission ;  Cook  v. 
I  Allen,  439,  holding  that  one  paying  portion  of  purchase  price  under  oral 
nay  recover  sum  paid  without  tender  of  balance  on  vendor's  refusal  to 
Fletcher  v.  Button,  6  Barb.  646,  holding  vendee  may  recover  payments 
i  interest  where  vendor  refuses  to  convey  irrespective  of  question  of  pos- 
(ackoy  v.  Holton,  8  La.  Ann.  48,  upholding  buyer's  right  to  recover  back 
money  paid  if  contract  is  rescinded  but  not  to  recover  back  money  given 
le  trade  if  he  was  the  first  in  default;  Feay  v.  Decamp,  15  Serg.  &  R. 
ng  vendee  put  in  possession  may  recover  partial  payments  where  vendor 
>sses8ion  for  vendee's  default;  Ra}nnond  v.  Bearnard,  12  Johns.  274,  7 
,  upholding  recovery  of  part  payment  for  goods  where  vendor  refused  to 
an  on  demand ;  De  Peyster  v.  Pulver,  3  Barb.  284,  holding  where  contract 
abandoned  one  party  cannot  sue  on  note  given  as  part  consideration; 
George,  10  N.  H.  445,  holding  contract  by  which  one  agrees  to  pay  cer- 
in  goods  or  labor  inadmissible  under  count  for  money  had;  Ayer  r. 
1  N.  H.  148,  holding  where  vendee  in  default  is  sued  for  use  and  occupa- 
or  must  repay  part  payments;  Luey  v.  Bundy,  9  N.  H.  298,  32  A.  D.  359, 
lat  where  party  has  refused  to  perform  contract  void  under  statute  of 
ler  may  recover  property  delivered  in  part  performance;  Dix  v.  Marcy, 
.  416,  holding  that  vendor  making  conveyance  of  lands  under  verbal 
'  to  give  back  mortgage,  may  recover  value  of  property  on  vendee's 
alya  t.  Atkins,  157  Ind.  331,  61  N.  E.  726,  holding  answer  alleging  facts 
ontract  sued  on  had  been  rescinded  by  mutal  consent,  but  demurrable; 
Peoria  County,  6  111.  99,  holding  in  action  by  vendee  for  money  paid 
tract  of  sale,  record  of  prior  suit  in  ejectment  by  vendor  is  evidence  of 
by  latter;  Clark  v.  Rochester,  13  How.  Pr.  204,  permitting  recovery  from 
counts  paid  under  contract  to  purchase  railroad  stock  obtained  by  city 
i  subscription;  Wisner  v.  Chicago,  6  111.  App.  254,  holding  that  vendee 
may  recover  payment  on  city's  failure  to  give  title  according  to  con- 

i  notes  in  74  A.  D.  659,  on  rescission  of  contract  by  one  party;  50  A.  D. 
covery  of  money  paid  on  contract  to  purchase;  12  A.  D.  313,  on  vendee's 
ecover  purchase  money;  30  L.R.A.  51,  on  right  of  party  rescinding  con- 
Bcover  back  money  paid ;  1  E.  R.  C.  438,  on  right  to  recover  for  work  and 
breach  of  oral  contract  void  under  statute  of  frauds;  105  A.  S.  R^  793, 
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on  recoyery  of  money  paid  under  eontract  nnenforoemble  by  statute  oi 
106  A.  8.  R.  796,  on  recovery  of  money  paid  under  eontract  unenfon 
statute  of  frauds  as  afifected  by  vendee's  possession;  15  A.  D.  63,  on  liow 
ute  of  frauds  is  available  as  grounds  of  defense  or  relief;  13  KKA.  4 
wbich  contracting  party  bears  loss  in  case  of  destruction  by  fire. 

Distinguished  in  Tice  v.  Zinsser,  76  N.  Y.  649  (reversing  13  Hun,  366) 
where  after  agreement  to  sell  lands,  release  and  cancelation  made  by  par 
ments  made  not  recoverable ;  Riley  v.  Williams,  123  Mass.  506,  holding  tli 
plaintiff  orally  agreed  to  do  work  in  consideration  of  conveyance  of  lax 
fendant,  and  after  work  done  plaintiff  refused  to  accept  land,  statute  i 
cannot  be  relied  on  by  plaintiff. 
~  Remedy  on  rescission. 

Cited  in  Cooper  v.  Brown,  2  McLean,  495,  Fed.  Cas.  No.  3,191,  holding 
sit  for  purchase  money  paid  lies  where  vendor  fails  to  convey  according 
ment;  Pipkin  v.  James,  1  Humph.  326,  34  A.  D.  652,  upholding  assumpsi 
oovery  of  purchase  money  paid  under  oral  contract  where  vendor  had 
Suber  v.  Pullin,  1  S.  C.  N.  S.  273,  holding  where  special  contract  aban< 
mutual  consent  plaintiff  may  recover  under  common  counts  compensation 
performed;  Lawrence  v.  Taylor,  5  Hill,  107,  holding  that  assumpsit  for  m< 
lies  where  vendor  refuses  to  complete  contract  to  sell  lands;  Smith  v.  £ 
N.  H.  1*46,  holding  where  parties  made  oral  agreement  to  exchange  I 
farm  and  after  conveyance  by  one  other  refused  to  execute,  assumpsit  lies  1 
of  land  conveyed;  Basford  v.  Pearson,  9  Allen,  387,  85  A.  D.  764,  holding  th 
one  party  to  oral  contract  for  exchange  of  lands  executed  his  deed  and  othe 
to  make  his,  action  for  money  had  and  received  does  not  lie  though  latter  m 
Barickman  v.  Kuykendall,  6  Blackf.  21,  upholding  assimipsit  for  money  pa 
oral  contract  for  purchase  of  land  where  vendor  did  not  complete  sale;  1 
Lyon,  8  Blackf.  215,  upholding  assumpsit  for  goods  sold  where  contract  in 
ation  for  which  goods  given  was  rescinded;  Patterson  v.  Coats,  8  Blackf.  5 
ing  assumpsit  lies  to  recover  part  payment  made  on  goods  sold  where  vei 
goods  to  another  before  tender  of  balance;  Rayner  v.  Wilson,  43  Md.  440, 
that  on  breach  of  contract  by  vendee  of  lumber  vendor  could  recover  in  m 
balance  due  on  account  of  lumber  furnished;  Burton  v.  Driggs,  20  Wall.  1! 
ed.  299,  holding  defrauded  party  may  recover  in  assumpsit  moneys  pai 
fraudulent  written  contract;  Williams  v.  Bemis,  108  Mass.  91, 11  A.  R.  318 
where  plaintiff  agreed  to  cultivate  defendant's  land  for  two  years  on  sha 
latter  refused  to  permit  cultivation  second  year,  plaintiff  could  sue  for  v 
labor;  Canaan  v.  Derush,  47  N.  H.  212,  holding  town  agreeing  to  pay  boun 
soldiers  enlisting  and  passed  may  recover  bounty  in  assumpsit  where  so 
jected ;  Miller  v.  Watson,  4  Wend.  267,  holding  grantee's  action  for  bread 
tract  to  repay  consideration  on  failure  of  title  is  on  special  contract;  Ne' 
McGregor,  5  Ohio,  349,  24  A.  D.  293,  holding  one  doing  work  and  agreeii 
paid  in  wheat,  he  may  sue  for  money  on  count  for  work  and  labor  on  U 
deliver  wheat;  Shute  v.  Dorr,  5  Wend.  204,  upholding  recovery  on  quantun 
for  services  rendered  under  contract  within  statute  of  frauds  which  is  n 
terminated. 

Cited  in  note  in  52  A.  D.  760,  on  recovery  on  count  for  money  had  and 
of  money  paid  on  consideration  which  has  failed. 

Distinguished  in  Philipson  v.  Bates,  2  Mo.  116,  22  A.  D.  444,  holding  I 
laratioii  iu  kssumpsit  to  recover  money  paid  under  contract  to  sell  lam 
iA*ture  and   extent  of   defendant's  inability   to  make  good  conveyance 
forth.  Clark  v.  Locke,  11  Humph.  300,  holding  that  vendee  cannot  sue 
enant  to  convey  without  tender  where  he  alleges  vendt     had  no  good  title 
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win  y.  Palmer,  10  N.  Y.  232,  61  A.  D.  743,  holding  action  does  not  lie  for  specific 
perfonnance  of  residue  of  oral  contract  to  sell  land,  partly  performed. 
What  announts  to  abandonment  of  contract. 

Cited  in  Green  v.  Green,  9  Cow.  46,  holding  taking  possession  by  vendor  after 
failure  of  vendee  to  meet  instalments  not  such  relinquishment  as  warrants  ven- 
dee's recovery  of  payments. 

Measore  of  dammses  for  vendor's  breach. 

Cited  in  King  v.  Brown,  2  Hill,  485,  holding  oa  breach  of  oral  agreement  to  con- 
vey for  specified  sum  payable  in  work,  worth  of  land  immaterial. 
Allowance  for  improveinenta  on  rescission  of  contract. 

Cited  in  Welsh  v.  Welsh,  6  Ohio,  425,  holding  vendee  may  recover  amounts  paid  but 
not  compensation  for  improvements  in  assumpsit  where  contract  rescinded ;  Kinney 
V.  Watts,  14  Wend.  88,  holding  in  action  by  tenant  for  ouster  by  landlord,  former 
cannot  recover  for  improvements;  Sherred  v.  Cisco,  4  Sandf.  480,  holding  that 
owner  of  the  lot  putting  half  of  wall  on  neighbor's  land  cannot  enforce  contribu- 
tion where  latter  uses  half  to  support  own  building;  Ryan  v.  Remmey,  57  N.  J. 
L.  474,  31  Atl.  766,  holding  where  one  agrees  to  take  clay  from  beds  at  certain 
rate  but  after  stripping  surface  earth  owner  stops  him,  he  cannot  recover  cost  of 
stripping;  Freeman  v.  Headley,  32  N.  J.  L.  225,  holding  that  on  parol  sale  of 
land  where  vendee  in  possession  authorized  to  wreck  building  and  later  refused  to 
purchase,  he  is  not  liable  for  value  of  building;  Miller  v.  Tobie,  41  N.  H.  84, 
denying  recovery  of  value  of  improvements  to  one  entering  under  parol  agreement 
of  purchase  where  owner  refuses  to  convey  but  does  not  oust  vendee;  Roach  v. 
Waid,  2  T.  B.  Mon.  142,  holding  that  assumpsit  does  not  lie  to  recover  value  of 
improvements  by  vendee  who  rescinded  sale;  Wilhefan  v.  Fimple,  31  Iowa,  131,  7 
A.  R.  117,  holding  that  where  vendee  takes  possession  at  time  of  purchase  he 
cannot  recover  value  of  his  improvements  where  he  was  evicted  by  vendor's  mort- 
gagee; Cook  V.  Doggett,  2  Allen,  439,  denying  recovery  of  expense  of  cutting 
grass  where  vendee  went  into  possession  and  vendor  broke  contract. 

Cited  in  note  in  63  L.R.A.  343,  as  to  when  vendee  is  entitled  to  compensation  for 
improvement  on  land  made  in  good  faith  under  parol  contract. 

IMstinguished  in  Armstrong  v.  Pierson,  5  Iowa,  317,  holding  that  vendee's  im- 
provements made  in  good  faith  before  default,  strengthen  claim  to  specific  per- 
formance; Nason  v.  Woodward,  16  Iowa,  216,  as  to  weight  of  ftict  that  vendee 
made  improvements  as  showing  mutual  rescission ;  Smith  v.  &nith,  28  N.  J.  L.  208, 
78  A.  D.  49,  holding  that  where  improvements  made  by  tenant  whose  landlord 
•grees  to  devise  land  to  him,  tenant  may  recover  value,  where  no  devise  made. 
Recovery  of  Interest  where  money  wrongfully  retained. 

Cited  in  Eaton  v.  Redick,  1  Neb.  305,  holding  where  vendor  terminates  contract 
on  vendee's  default  latter  may  recover  part  payments  with  interest  from 
rescission;  Wood  v.  Robbins,  11  Mass.  504,  6  A.  D.  182,  holding  defendant  wrong- 
folly  obtaining  plaintitTs  money  liable  for  interest  from  time  obtained ;  Harris  v. 
Bradley,  9  Ind.  166,  holding  where  contract  rescinded  by  fault  of  both  parties, 
money  paid  in  part  performance  recoverable  with  interest  from  date  of  rescission ; 
Anderson  v.  State,  2  Ga.  370,  holding  agent  admitting  money  in  his  hands  be- 
WngB  to  principal  liable  for  interest  from  time  of  its  receipt;  Nisbet  v.  Lawson,  1 
6a.  275,  holding  in  asstunpsit  by  principal  against  attorney,  interest  recoverable 
from  demand  or  from  receipt  if  attorney  misapplied  money;  Baldwin  v.  Munn,  2 
Wend.  399,  holding  bona  fide  vendor  oovoianting  to  convey  not  liable  for  refusing 
to  ecmvey  <m  discovering  defect. 
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Keoessf ty  for  oompif anco  with  liidiviBlble  coDU-tct* 

Cited  in  Rdbjnson  v,  Crowninahicld,  1  N.  H.  76,  holding  plamtiff  sai 
divisible  contraot  muat  ahow  subst&ntiftl  compliatice  or  valid  excuse » 
KestiscltaUoD  of  contract  after  reaciseloti. 

Cited  in  Wood  v.  Perry,  1  Barb,  114»  holding  that  After  written  coatra 
hj  parol  bf  one  of  parties  be  cannot  reauflcitate  it* 

€  AM,  DKC.  330.  JACKSON  V.  TANBUSEN,  &  JOfTNS*  144. 
Ancient  will  aa  evidence. 

Cit^d  in  King  v.  Ferguson,  2  Nott,  &  M'C.  588,  holding  will  thirty-ti 
old,  proved  before  ordinary,  test  a  tor  *a  and  witnesses*  handwriting  pro^ 
out  posaession  shown,  auHieient, 
ScclaraClonB  of  persons  In  posaesslon* 

Cited  in  Edmomton  v.  Edmoni^ton,  IZ  Hun,  133;  Moras  v.  Jacobs,  S§ 
©0,— on  admiasibilitx  of  deciarationi  as  to  acmrce  of  title  made  bj  pera 
aesaioti  of  land ;  Cluremont  v.  Carlton,  2  N.  H.  3G9,  9  A.  D.  SS,  holding  foi 
er's  decla rations  inadmissible  to  show  land  bounded  on  river  does  not 
middle;  Norton  v.  Lexington  F.  L.  &  M.  Ins.  Co.  10  111.  235  ( dissenting 
on  admission  of  declarations  bj  way  of  eBt4>ppeL 
PrcEi^uffiiiiiion  nnd  bnrden  of  proof  as  to  imnlty. 

Cited  in  Phelan*8  Case,  9  Abb.  Pr.  286,  holding  burden  of  proving  ii 
capacity  at  time  f>f  enlistment  on  person  setting  it  up;  Ballew  v,  Clark, 
(2  Ired.  L.)  23;  Statn  v,  Wilner,  40  Wis,  304;  Jackson  ex  dem,  Cadwd 
4  Cow.  207,  15  A.  U,  354, — holding  after  general  meotal  derangement  sbi 
to  act.  jiorson  asserting  validity  of  act  must  prove  sanity* 

Cited  in  notea  in  3tt  L.E.A*  721,  on  presumption  of  sanity,  3ft  L.R.i 
burdc^o  of  proof  as  to  aanity;  35  L.R,A,  US,  110,  on  presumption  of  ca 
of  habitual  insanity. 
^  .-\i*  tt^stiimr^Eitary  enpoclty. 

Cited  in  Ihnmpyon  v.  Kyner,  65  Pa.  363,  27  Phil,  L€g.  Int  276,  he 
normal  condition  uf  nvind  never  presumed  on  making  will  unless  previoi 
tion  fill  own ;  McDaniel  v.  Crosby,  19  Ark,  533;  Johnson  v,  Moore,  I  Li 
371 ;  Potter  v,  McAlpine,  3  Dem,  109,^ — holding  burden  of  proving  mentf 
ity  to  make  will  on  him  who  asserts  it;  Higgina  v*  Carlton,  28  Md.  Jli 
testamentary  capacity  at  time  of  {executing  ivill  presumed;  Saxon  v*  Wh 
Ala,  237;  ciark  v,  Fi^htT,  1  Paige,  171,  19  A.  D,  402-  Re  Bcver,  93  lowi 
N.  W.  1072;  Mcnkins  v,  LigJitner,  18  IlL  282;  Shaw*s  Will,  2  Rcdf.  107. 
proof  of  insane  ddusions  affecting  provisiouB  of  will,  prior  to  executi 
burd<m  to  proponent;  Sloan  v.  Maxwell,  3  N,  J*  Eq.  563s  Bey's  Succeaak 
Ann,  773,  24  L.R.A,  577,  15  So.  297,^ — ^holding  burden  of  proof  on  con  teat* 
will  regularly  exerutftd  by  a  person  habitually  insane;  Chandler  t,  Barre 
Ann,  58,  99  A,  D,  IHI^  holding  burden  of  showing  insanity  upon  contests 
will  preaenta  a  series  of  wise  and  judicious  dispositions;  Stubbs  v.  Ho 
Ala,  555 1  Delaflcld  v.  Parish,  25  N.  Y.  9  (dissenting  opinion);  Werstk 
ter,  40  Pa.  502, — holding  burden  of  proving  insanity  of  testator  on  cont 
wjJL 

Cited  in  refftrenee  notes  in   17  A.  D,  65.  on  burden  of  proving  testi 
sanity;    17  A.  D,   731,  on  insanity  affecting  testamentary  capaeity ;  2 
532,  on  burden  of  proof  of  execution  of  will  and  capacity  of  testator; 
592,  on  necessity  for  proof  of  tpstamentary  cap4icity  by  parties  olalnti 
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will;  47  A.  D.  422,  on  burden  of  proof  where  general  mental  imsoundneflfl  of  tes- 
tator before  making  will  ia  shown. 

Cited  in  note  in  17  L.B.A.  496,  on  burden  of  proof  of  testamentary  capacity  in 
ejeetment  cases;  41  A.  R.  686,  on  presumptions  as  to  sanity  of  testator. 

Distinguished  in  Re  Freeman,  46  Hun,  458  (dissenting  opinion),  on  burden  of 
proof  of  competency  to  make  will. 
«-Blfect  of  adjudication  in  lunacy. 

Cited  in  Re  Kehler,  159  Fed.  55,  holding  plea  that  bankrupt  was  adjudged  in- 
sane prior  to  committing  act  of  bankruptcy  evidence  of  insanity  at  time;  Cook 
T.  Cook,  53  Barb.  180,  holding  presumption  arising  from  adjudication  in  lunacy 
rebuttable  in  subsequent  action  against  person  affected. 

Competency  of  witnesses— Interest. 

Cited  in  Henarie  y.  Maxwell,  10  N.  J.  L.  297,  holding  that  interest  in  question  in 
controversy  does  not  disqualify  but  only  interest  in  event  of  suit;  Chace  v.  Lam- 
lAere,  148  N.  Y.  206,  42  N.  E.  580;  Scherrer  v.  Kaufman,  1  Dem.  39,— holding 
witness  not  disqualified  because  of  possible  dower  as  wife  of  son  of  decedent; 
Jadcson  ex  dem.  Bradt  v.  Brooks,  8  Wend.  426,  holding  tenant  by  the  curtesy 
competent  witness  for  plaintiff  in  ejectment  by  heir;  Eisenlord  v.  Clum,  126  N. 
Y.  552,  12  L.RAl.  836,  27  N.  E.  1024,  holding  mother  of  plaintiff  in  ejectment  for 
lands  claimed  as  decedent's  son  competent  witness  to  prove  marriage ;  Jackson  ex 
dem.  Hogarth  v.  Nelson,  6  Cow.  248,  holding  codevisee  and  tenant  in  common  not 
in  possession  competent  witness  for  codevisee  in  ejectment  by  heir. 
«-Hn8band  and  wife. 

Cited  in  Albany  County  Sav.  Bank  v.  McCarty,  149  N.  Y.  71,  43  N.  E.  427,  hold- 
ing husband  not  disqualified  in  action  to  foreclose  mortgage,  on  deceased  wife's 
Isnd,  in  which  he  joined;  Sweitzer  v.  Meese,  6  Binn.  500,  on  competency  of  married 
woman  to  support  title  of  husband's  grantee,  right  of  dower  not  being  released; 
McGuire  v.  Maloney,  1  B.  Mon.  224,  holding  widow  competent  to  prove  husband's 
public  acts  not  affecting  his  character;  Mercer  v.  Patterson,  41  Ind.  440,  holding 
that  after  termination  of  marriage  wife  may  testify  to  statements  by  husband 
made  to  others  only. 

.Criticized  in  Snyder  v.  Snyder,  6  Binn.  483,  6  A.  D.  493,  holding  husband  in- 
competent as  witness  in  ejectment  where  because  of  his  testimony  widow  would 
receive  benefit. 
Execution  of  instruments;  subscription. 

Cited  in  Jaimcey  v.  Thome,  2  Barb.  Ch.  40,  45  A.  D.  424,  holding  acknowledg- 
ment sufi9cient  where  testator  produces  will  with  signature  on  it  requesting  wit- 
nesses to  attest  it;  Barnard  v.  Heydrick,  49  Barb.  62,32  How.  Pr.  97,2  Abb.  Pr. 
N.  S.  47,  holding  that  summons  with  attorney's  name  "printed"  is  "subscribed" 
within  requirements  of  Code;  Scott  v.  Seaver,  52  Wis.  175,  8  N.  W.  811,  holding 
sufficient  if  assignee's  and  officer's  names  are  affixed  by  another  in  their  presence  on 
request;  Staring  v.  Bowen,  6  Barb.  109,  holding  possession  which  will  excuse  pro- 
duction of  witnesses  to  will  is  full  thirty  years  from  testator's  death. 

Cited  in  reference  notes  in  12  A.  D.  643,  on  proof  of  wills;  70  A.  S.  R.  236,  on 
proof  of  execution  of  will. 

—  Signature  by  mark. 

Cited  in  Zacharie  v.  Franklin,  12  Pet.  151,  9  L.  ed.  1035,  holding  execution  of 
instrument  by  mark  a  signing  under  statute;  Northcutt  v.  Northcutt,  20  Mo.  266, 
holding  that  person  signing  testator's  name  at  his  request,  testator  making  mark, 
must  so  state  on  will;  Bailey  v.  Bailey,  35  Ala.  687,  holding  sufficient  signing  by 
testator  where  scrivener  wrote  wrong  name  opposite  mark;  Scott  v.  Hawk,  107 
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Iowa,  72S,  to  A.  S.  R.  228,  77  N.  W.  467,  hokUng  wiU  executed  bj  ''marie'  signei 
within  meaning  of  law;  Robine  v.  Coryell,  27  Bari>.  666,  holding  will  executed  by 
disabled  testator  making  mark  another  signing  name  sufficient;  Jaduon  r.  Jack- 
son, 39  N.  Y.  168,  holding  execution  of  instrument  by  'inark"  completed,  by  proof 
of  makiqg  "mark"  without  proof  of  writing  name;  Jones  t.  Hough,  77  Ala.  437,, 
holding  mortgage  executed  by  '*mark"  and  witnessed  by  "mark"  only  proved  by 
person  seeing  mortgagor's  mark  made;  Iowa  Loan  k  T.  Co.  v.  Greenman,  63 
Neb.  268,  88  N.  W.  618,  holding  judicial  appraisement  of  land  signed  within  mean- 
ing of  law  when  attested  by  illiterate  person's  mark. 

Cited  in  notes  in  22  L.R.A.  370,  on  signing  wills  by  mark;  22  IaILA.  372,  on 
attesting  will  by  mark;  12  L.ILA.  206,  on  signature  to  deed  by  mark  or  cross; 
22  L.RJL.  373,  on  deeds,  notes,  and  contracts  signed  or  attested  by  mark;  44 
L.RJk.  142,  143,  on  proof  of  signature  of  testator  by  mark  when  attesting  wit- 
nesses thereto  are  dead. 
^AtteetaUon  of  will. 

Cited  in  Welch  y.  Welch,  9  Rich.  L.  133,  holding  not  necessary  that  each  attest- 
ing witness  should  prove  the  signature  of  testator  or  his  acknowledgment;  Den 
ex  dem.  Compton  v.  Mitton,  12  N.  J.  L.  70,  holding  person  unable  to  write  but 
who  makes  mark,  competent  witness  to  will;  Campbell  v.  Logan,  2  Bradf.  90, 
holding  attestation  by  one  witness  signing  his  name  and  guiding  hand  of  second 
witness  valid;  Re  Strong,  2  Connoly,  674,  16  N.  Y.  Supp.  104,  holding  signing  by 
one  witness  the  name  of  another  disabled  witness  at  latter's  request,  to  will,  suf- 
ficient. 

Cited  in  note  in  16  A.  D.  128,  on  establishing  will  by  other  evidence  where  at- 
testing witnesses  are  dead. 
Proof  of  handwriting. 

Cited  in  Crowell  v.  Kirk,  14  N.  C.  (3  Dev.  L.)  366,  holding  proof  of  handwrit- 
ing of  witness  to  will  may  be  given  where  witness  abroad;  Gilbert  v.  Simpson,  6 
Daly,  29,  holding  witness  cannot  be  compelled  to  sign  his  name  for  purpose  of  com- 
parison with  alleged  forgery;  Wilson  v.  Kirkland,  6  Hill,  182;  Jackson  ex  dem. 
Parker  v.  Phillips,  9  Cow.  94;  Van  Wyck  v.  Mcintosh,  14  N.  Y.  439,— holding 
genuine  notes  inadmissible  in  action  on  alleged  forged  one  for  purpose  of  c<nnpari- 
son;  Frank  v.  Chemical  Nat.  Bank,  6  Jones  &  S.  26;  Huston  v.  Schindler,  46  Ind. 
38;  Redford  v.  Peggy,  6  Rand.  (Va.)  316;  Miles  v.  Loomis,  76  N.  Y.  288,  31  A.  R. 
470, — ^holding  admissible  expert's  opinion  as  to  genuineness  of  disputed  writing 
gained  by  comparison  with  genuine  writing;  Travers  v.  Snyder,  38  IlL  App.  379; 
Re  Hopkins,  172  N.  Y.  360,  92  A.  S.  R.  746,  66  L.RA..  96,  66  N.  £.  173,— holding 
testimony  of  expert  as  to  identity  of  persons  making  marks  canceling  signature 
to  will  inadmissible;  Hoitt  v.  Moulton,  21  N.  H.  686;  Msgie  v.  Osbom,  1  Robt 
689,  holding  that  proof  of  handwriting  may  be  made  by  person  having  seen  the 
alleged  author  write  several  times;  Hopper  v.  Ashley,  15  Ala.  467,  holding  that 
witness  having  seen  party  write  once  may  be  asked  if  writing  exhibited  is  party's 
writiiA^;  Woodford  v.  McClenahan,  9  111.  86,  holding  evidence  of  authenticity  of 
handwriting  given  by  witness  having  seen  party  write  once  admissible;  State  v. 
Tioe,  30  Or.  467,  48  Pac.  367,  holding  that  under  Hill's  Code  identity  of  a  "marie" 
by  comporitton  may  be  shown ;  Myers  v.  Toscan,  3  N.  H.  47,  holding  that  jury  can- 
not detcitaiiie  genuiueness  of  signature  by  comparison  with  proved  signature; 
Medway  v.  United  States,  6  Ct.  CI.  421  (dissenting  opinion),  on  proof  of  handwrit- 
ing by  "comparison  of  hands;"  Re  Burbank,  104  App.  Div.  312,  93  N.  Y.  Supp. 
866, 34  N.  Y.  Civ.  Proc.  Rep.  247  (dissenting  opinion),  on  admissibility  of  opinion 
of  genuineness  of  disputed  meaning  founded  on  comparison  with  genuine  seen 
twenty  years  before. 
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Cited  in  notea  in  62  L.ILA.  850,  on  eompariBon  of  handwriting;  65  L.ILA.  96, 
on  eompariBon  of  marks;  64  JjJRJl,  313,  314,  on  proof  of  marios. 

4  AM.  DKC.  SS7,  BROOKER  T.  COFFIN,  5  JOHNS.  188. 
"Words  actionable  per  se. 

Cited  in  Davis  t.  Brown,  27  Ohio  St.  326,  on  the  uncertainty  of  law  as  to  what 
words  are  actionable;  Republican  Pub.  Co.  t.  Mosman,  15  Colo.  399,  24  Pac.  1051, 
on  oral  defamation;  Maier  v.  Hubbard,  28  Misc.  788,  59  N.  Y.  Supp.  1109,  hold- 
ing that  pleadings  failed  to  disclose  actionable  words;  Harris  v.  Burley,  8  N.  H. 
216;  Watson  t.  Trask,  6  Ohio,  532,  27  A.  D.  271,— as  to  when  words  are  action- 
able; Earley  v.  Winn,  129  Wis.  291,  109  N.  W.  633,  holding  charge  of  whipping 
mother  actionable;  Barrett  y.  Jarvis,  Tappan  (Ohio)  211,  holding  words  charging 
one  with  being  akin  to  negroes  not  actionable. 

Cited  in  note  in  7  A.  D.  143,  on  charge  of  drunkenness  against  minister  as 
actionable  slander. 

Distinguished  in  Hogg  ▼.  Dorrah,  2  Port.  (Ala.)  212,  holding  that  to  say  of  a 
member  of  a  legislature  in  reference  to  the  future  discharge  of  public  duties  "he 
is  a  corrupt  old  tory"  is  not  actionable. 

Criticized  in  Billings  t.  Wing,  7  Vt.  439,  holding  words  charging  one  with  put- 
ting mother  out  of  doors  the  day  before  she  died  not  actionable. 
—  Words  charging  crime. 

Cited  in  Kinney  v.  Hosea,  3  Harr.  (Del.)  77;  McCarty  v.  Barrett,  12  Minn.  494, 
Oil.  398;  Burtch  v.  Nickerson,  17  Johns.  217,  7  A.  D.  390;  Power  v.  Price,  16 
Wend.  450 ;  Kinney  v.  Nash,  3  N.  Y.  177,— on  actionability  of  words  imputing  an 
indictable  offense  involving  moral  turptitude  or  subject  to  an  infamous  punish- 
ment; Stewart  v.  Howe,  17  111.  71,  holding  words  charging  an  infant  under  ten 
with  theft  actionable;  Lemons  v.  Wells,  78  Ky.  117,  holding  words  charging  one 
with  poisoning  stock  actionable;  Butterfield  v.  Buffum,  9  N.  H.  156,  holding 
words  charging  false  swearing  actionable  if  at  the  time  the  common  acceptation 
18  that  the  testimony  was  material;  Johnson  v.  Shields,  25  N.  J.  L.  116,  holding 
words  T  know  enough  he  has  done  to  send  him  to  the  penitentiary"  actionable; 
Crawford  v.  Wilson,  4  Barb.  504,  holding  words  charging  false  declaration  of 
Tight  to  vote  at  a  school  meeting  actionable;  Young  v.  Miller,  3  Hill,  21,  holding 
that  to  charge  one  with  removing  a  landmark  is  actionable;  Dial  v.  Holter,  6  Ohio 
8t.  228,  holding  words  charging  one  with  maliciously  removing  the  corner  stone 
of  lands  acti<Miable;  Andres  v.  Kappenheafer,  3  S.  &  R.  255,  8  A.  D.  647,  holding 
words  charging  one  with  having  made  a  libel,  actionable;  Davis  v.  Carey,  141 
Pa.  314,  21  Atl.  633,  28  W.  N.  C.  10,  48  Phila.  Leg.  Int.  372,  holding  words  char- 
ging one  with  burning  his  own  mill  to  defraud  an  insurance  company  actionable; 
Gage  V.  Shelton,  3  Rich.  L.  242,  holding  words  charging  burning  of  stable  and  a 
horse  in  the  nighttime  actionable;  Giddens  v.  Mirk,  4  Ga.  364,  holding  words  char- 
ging the  burning  of  a  camp  ground  actionable ;  Smith  v.  Smith,  2  Snc^d,  473,  hold- 
ing words  imputing  unlawful  sale  of  liquor  to  a  slave  actionable;  Montgomery 
V.  Deelqr,  3  Wis.  709,  holding  words  charging  murder  committed  in  Ireland  ac- 
tionable; Hillhouse  v.  Peck,  2  Stew.  &  P.  (Ala.)  395,  holding  words  charging  one 
with  breaking  open  and  reading  a  letter  mailed  to  another  not  actionable ;  Burton 
V.  Burton,  3  G.  Greene,  316,  holding  words  charging  another  with  poisoning  a  cow 
not  actionable;  Taylor  ▼•  Kneeland,  1  Dougl.  (Mich.)  67,  on  nonactionability  of 
words  chaig:ing  embezzlement;  Palmer  v.  Hunter,  8  Mo.  512,  holding  words  alleg- 
ing false  swearing  not  actionable  without  a  colloquium;  McCuen  v.  Ludlum,  17 
N.  J.  L.  12,  holding  words  charging  postmaster  with  opening  letters  not  action- 
able; Pike  ▼.  Van  Wormer,  5  How.  Pr.  171,  holding  words  charging  the  passing  of 
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«oU2ilirf«it  noin«7»  not  nctionflblp;  Ajfele  t.  Wright,  IT  Ohio  St  23? 
61d,  hotding  words  charging  cmpiiTliipr  witli  hr^^kttig  into  their  store 
9hUi  Hollin^wivrth  v.  Shaw,  19  Uhio  St.  430,  2  A.  R.  411,  holding  i 
oat  ts  a  df'st^rti^r  not  act  ion  able. 

Cited  in  nates  in  12  A.  D.  4h  42.  43,  on  actionability  of  words  impu 
lie  A,  S,  E.  814.  on  ehmract^T  as  lihelous  |?«^r  sv  of  words  imputing  ct>r 
erini«;  &  A.  R,  399,  on  imputing  to  another  an  indictiLbie  offense  of  infa 
meict  aa  lib«1. 

Criticiiwi  in  Birch  v.  Benton.  2<i  Mo.   153,  ho  Id  1113:  ivorda  imputing 
offe-ns*^  for  which  corporal  ponishmcnt  may  be  inliicted  &i  the  imm&di 
tnint,  ndtionabK 
-*  Wor<l»  inifiutlnit  nnchtisiHy. 

Cit<sl  in  I^Irtrtin  v.  Stillwell,  13  Johns,  275.  7  A.  D,  374,  holding  wor 
om*  with  kf^ipiniz  n  bawdjhonM'  attitmable;  Disaell  v.  Cornell,  24  Wend 
Inif  u*ud»  chftrjjtTiif  one  with  fiidioi*  in  procuring  an  abortion  actionn 
WilljarnN  v,  Uohlri?*lgi?,  22  Bark  390,  holdhig  words  charging  one  with 
nctiivimhlc;  ZrlifT  v.  Jeaniiij^s,  CI  l>x,  45S.  holding  words  charging  ui 
uduilrrons  ctmducl  actionable  i^r  si^;  Donglaa  v.  Douglas,  4  Idaho,  2 
i*34,  holding  wordf  charging  prostitution  not  actionable  ptr  m,  thoi 
niftkofi  pTo^Utiitioa  piinishftble  ns  vagrancy;  Mudd  r.  Rogers,  102  Ky; 
W.  *1&^,  holding  words  chnrping  ont*  to  be  drummer  of  a  bnwdyhouse 
nhl^  per  sr;  Hcniniiiig  y.  KlHott*  CIO  Md.  IP7,  7  Atl.  110,  on  eommonla^ 
words  inipntiiig  TiiJeh**titv  ar<^  not  actionable  of  themse|vT*s ;  W —  v.  L 
*  KrC.  204,  holding  words  iiTipuUng  unehastit}'  to  a  woman  not 
per  MP;  Henicke  v.  tSrimth,  2fi  Kan.  510 j  Bavis  v.  Slodden,  17  Or*  £. 
140, — holding  wiirda  charging  adultery  actionable,  adultery  being  a  eri 
v%  Parii^h>  8  Vltk.  3^:1 1  Keihy  v.  Flaherty .  16  R,  I.  234,  27  A.  S.  R.  739, 
holding  witrd*  dmrging  fornication  actionable  per  sc;  Pollard  v.  Lyo; 
225,  2:1  !..  <h1.  308;  Woodbury  v.  Thorn ps^on,  3  N.  H.  194, — ^holding  won 
woman  with  fornication  not  actionablt?  per  m;  Coburn  v.  Ha r wood.  Mi 
m.  12  A.  D.  37 ;  Davis  v.  Brown,  27  Ohio  St,  32fl,  holding  words  charg 
not  actionablt*  prr  se, 

(*itfd  in  reffri*ncf>  notes  in  OG  A»  D-  143»  on  words  imputing  want 
to  fi^mal*^  as  actionablp  ftrr  sr :  5  A.  D.  033,  on  nonactionability  of  char 
a  common  prostitute. 

Citi'd  in  note  in  32  A.  D,  45,  on  actionability  of  words  imputing  nnch) 

4  AM,  DKC.  33 »,  VAN  VECFITEN  v.  HOPKINS,  5  JOHNS,  ait 
Tdlich  what  ponstttiit(*s. 

tailed  in  Ilym^s  v.  ^lathews,  !2  N,  Y.  S-  H.  74,  holding  words  t^en 
jure  charncter.  lo  degrade  or  bring  person  to  disrepute  or  ridicule  lib 
Itigen  V.  Mail  &  Exp.  Pub.  €0.  14  ^^li^c  320.  .15  H.  Y.  Supp.  S38,  holdi 
tton  lilK?lous  although  party  not  named  if  by  intrinsic  reference  the 
made  apparent:  Peterson  v.  Sent  man,  37  Md,  140, 11  A,  R.  534*  holding 
ging  person  with  keeping  a  "bad  house'*  is  not  in  itself  actionable;  Htni 
ly,  6  tnd,  App.  400,  33  N.  E,  OSl.  holding  that  aetiml  malice  must  tx 
plaintiff  where  comuuinication  is  a  qunlifledly  privik'g<*d  one;  Giddei 
4  Ga,  304,  holding  that  to  say  of  anotlier  ■*!  beliei/e  Giddeni  burnt 
ground"  is  actionable ;  Kirksey  r.  Fike.  20  Ala.  20€,  holding  wordt  **h( 
smart  after  night"  not  actionable. 

Cited  in  reference  note  in  5  A.  D.  3@2«  on  actionahk  words. 
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At  In  libel. 

1  Harris  y.  Zaaone,  93  Cal.  59,  28  Pac.  846,  rastaining  complaint  alleg- 

spoken  of  and  concerning  plaintiff  as  follows:  "she  is  a  damned  thief;" 
itott^  13  Vt.  42,  holding  words  ''he  has  sworn  false^  not  actionable  without 
I  alleging  crime  of  perjury;  Cary  y.  Allen,  39  Wis.  481 ;  Wilson  y.  Hamil- 
h.  L.  382;  Miller  y.  Maxwell,  16  Wend.  9;  Maxwell  y.  Allison,  11  Serg.  & 
?om.  y.  Swallow,  8  Pa.  Super.  Ct.  539;  Milligan  y.  Thorn,  6  Wend.  412, 
implaint  had,  without  colloquium,  where  slanderous  words  did  not  name 

Mix  y.  Woodward,  12  Conn.  262,  holding  that  extrinsic  facts  may  be 
here  libelous  words  are  charged  against  a  person  ambiguously  described ; 

State,  76  Md.  510,  26  Atl.  676,  holding  that  words  specifically  confined 
Inal,  without  ambiguity,  cannot  be  extended  by  ayerment  to  other  in- 
;  Petsch  y.  Despatch  Printing  Co.  40  Minn.  291,  41  N.  W.  1034,  holding 
insic  facts  necessary  to  show  application  of  libelous  charge  need  not  be 
ader  statute;  Bundy  y.  Hart,  46  Mo.  460,  2  A.  R.  525,  holding  complaint 
*he  had  to  leaye  Indiana  for  burning  bam"  defectiye  in  not  alleging  act 

Gosling  y.  Morgan,  32  Pa.  273;  Cramer  y.  Noonan,  4  Wis.  231;  K —  y. 
7iB.  239,  91  A.  D.  397;  Nelson  y.  Swett,  8  N.  H.  256;  Bradley  y.  Cramer, 
09,  48  A.  R.  511,  18  N.  W.  268;  Vickers  y.  Stoneman,  73  Mich.  419,  41 
>;  Grand  y.  Dreyfus,  122  CaL  58,  54  Pac.  389;  State  y.  Henderson,  1  Rich, 
[ackett  y.  Proyidence  Telegram  Pub.  Co.  18  R.  I.  589,  29  Atl.  143;  Cole 
dter,  22  Or.  191,  29  Pac.  550;  Gunnings  y.  Appleton,  58  How.  Pr.  471; 

Wihnoth,  16  Gratt.  80;  Quinn  y.  Prudential  Ins.  Co.  116  Iowa,  522, 

349;  Ulery  y.  Chicago  Liye  Stock  Exchange,  54  111.  App.  233, — ^holding 
endo  cannot  extend  the  meaning  of  defamatory  matter  unless  by  refer- 
atter  of  inducement;  Hays  y.  Brierly,  4  Watts,  392,  holding  that  person 
may  be  designated  by  innuendo  where  libel  uses  different  name  from  one 

Stitzell  y.  Reynolds,  69  Pa.  488;  Beardsley  y.  Tappan,  1  Blatchf.  588, 
No.  1,188, — holding  that  the  ofiice  of  innuendo  is  to  explain  words  pub- 
i  annex  to  them  their  proper  meaning;  United  States  y.  Britton,  107 
i,  27  L.  ed.  520,  2  Sup.  Ct.  Rep.  512,  holding  entries  in  bank  books, 
ation   needed   showing   falsity,   may  be   explained  by   innuendo   in   in- 

Hansbrough  y.  Stinnett,  25  Gratt.  495,  holding  that  words  "D  killed  my 
bout  colloquium,  cannot  be  extended  by  innuendo  to  charge  of  felony; 
'.  Moss,  6  Gratt.  534,  holding  words  actionable  only  under  statute  not 
i  by  innuendo  unless  declared  so  by  statute;  Sturteyant  y.  Root,  27  N. 
ling  that  complaint  must  show  by  colloquium  or  otherwise  that  words 
cen  of  and  concerning  plaintiff;  Paxton  y.  Woodward,  31  Mont.   195, 

R.  416,  78  Pac.  215,  3  A.  &  £.  Ann.  Cas.  546,  holding  general  damages 
le  without  allegations  or  proof  of  special  damage  where  publication  libel- 


in  reference  notes  in  91  A.  D.  402,  on  requisites  of  complaint  in 
18  A.  D.  181,  on  definition  and  office  of  colloquium ;  6  A.  S.  R.  331 ;  22 
136;  43  A.  S.  R.  596,— on  office  and  nature  of  innuendo  in  action  for 
IS  A.  S.  R.  244 ;  63  A.  S.  R.  359,  on  offices  of  innuendo  and  colloquium  in 


D  notes  in  6  L.R.A.  644,  on  innuendo,  and  its  office;  46  A.  D.  733,  on 
colloquium  and  innuendo;  26  A.  D.  94,  on  definition  and  office  of  col- 
ind  innuendo,  and  distinction  between  them. 

of  fact  in  Ubel. 
n  Fry  y.  Bennett,  N.  Y.  Code  Rep.  N.  S.  238,  9  N.  Y.  Leg.  Obs.  330,  6 

holding  that  trayerse  of  innuendoes  raises  no  material  issue ;  Woods  y. 
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Gleaflon,  18  App,  DiT.  401,  40  N.  Y.  Supp,  200,  holding  tbai  smbigv 
manU  charged  and  proved  m  libel  raises  question  fqr  jury;  Parker 
3  Abb.  Pr  N.  S,  343  j  Stokea  v;  Morning  Journal  Aaso,  m  App.  Oiv.  5 
Supp.  245, — ^holdin^  that  a  question  of  fact  arise®  when  libelooa  arti 
name  plaintiS" ;  Blick«nataff  \\  Pcrrin,  27  Ind.  527 ;  Moore  t.  Butler,  41 
Lew  id  V,  Chapmant  16  N.  Y.  M9^ — holding  allied  libel  capable  of  1 
atood  in  a  baroleaa  as  well  as  injurious  sense,  for  jur^;  Gilaon  v^ 
Wend.  320;  Bianchi  v.  Star  Co.  46  Misc.  480,  95  N.  Y.  Supp.  2§,— 1 
denial  of  allegation  that  alleged  libel  was  published  ooneemiiig  pLa 
question  for  jury;  Bolloway  v.  Tuxrill^  26  Wend.  383  (reversing  17  ^ 
Snyder  v.  Andrews,  6  Barb,  43, — holding  construction  of  an  equivoci 
written  publication  question  for  jurj^;  Powers  v.  Cary,  04  Me.  9;  Han 
Newspaper  Co.  159  Maas.  293,  20  L.K^.  866,  34  N*  E.  402;  Green  v 
Barb,  11, — holding  that  it  is  for  the  jury  to  aay  whether  libelous  a 
plicable  to  plaintiff;  Diss  v.  Short,  10  How.  Pr.  322;  Weed  v*  Bibhi 
315  J  Jamigan  v.  Fleming,  43  Mi«a.  710,  6  A.  R.  614;  Cooper  v,  Greel 
347, — holding  that  the  jury  to  determine  whether  the  meaning  of  wi 
as  Innuendo  alleges ;  Barnes  v.  State,  88  Md.  347|  41  AtL  781,  holdi 
court  is  to  determine  whether  publication  is  suaceptible  of  the  mean 
by  innuendo. 

Cited  iti  reference  notes  in  14  A.  S.  R.  678,  on  libel  as  a  question  f^ 
06  A.  D.  480,  on  determination  by  jury  as  to  whether  language  is  libe 
0  A.  S.  R.  331;  44  A.  S.  R,  58,-^n  province  of  judge  and  jury  in  i 
for  libel  ^  00  A.  D.  251,  on  respective  functions  of  court  and  jury  ii 
alleged  libel ;  66  A.  D.  203,  on  jury  as  judges  of  law  and  fact  in  libel  a 

Cited  in  notes  in  13  A.  8.  K.  027,  on  province  of  judge  and  jury  In  11 
C.  12S,  as  to  whether  alleged  libel  was  published  of  and  concerning  t 
and  whether  the  true  meaning  of  the  words  Is  that  alleged  In  the  ; 
qu  eat  ion  a  for  jury. 
Evidence  In  libel. 

Cited  in  Kinyon  v.  Palmer^  18  Iowa,  37 7 ^  on  proper  evidence  lor  def 
action;  Heller  v,  Howard,  M  111.  App.  554,  holding  extrinsic  matte i 
by  averment  or  colloquium  into  the  pleading  must  be  proved;  Kinn 
3  N.  Y.  177,  holding  wordf^  deriving  their  nctionahle  quality  from  exi 
and  circumstances  must  be  proved. 

Cited  in  reference  nute*  in  16  A*  S,  R,  425,  on  evidence  in  action  for 
A.  D.  770;  03  A.  D*  209.— ^3n  competency  of  evidence  as  to  how  witness 
libelous  matter ;  46  A.  D.  733,  on  witness's  impressions  of  roeamog  c 
leged  to  be  slanderous. 

Cited  in  notes  in  53  A.  S.  R.  698,  609,  TOO,  on  evidence  to  support 
slander;  19  A,  R.  412,  on  admissibility  of  opinion  of  nonexpert, 
^  Person  In  tended. 

Cited  in  People  v.  Parr,  5  N.  Y.  Crim.  Rep.  34;  GrIhbte  v.  Pionee 
37  Minn,  277,34  N.  W.  30;  White  v,  Sayward,  33  Me.  322;  Anderfon 
Iowa,  400,  27  N.  W.  289;  Rani^ter  v-  Hunimel,  37  Pa.  130;  Smart  v. 
42  N.  H.  1,17;  Clnrj' Squire  v.  Press  Pub.  Co.  58  App.  Div,  302,  08  1 
I02S, — holding  ei^pert  opinion  intidmissihle  to  show  picture  published 
another  person  was  plaintiff's;  People  v.  Parr,  42  Hun,  313,  holding 
witneaa,  as  to  who  is  person  alluded  t4>  m  libel  not  admii^sihlc]  Sn 
printing  ^  Pub.  Assn.  5  C.  C.  A.  91,  14  U,  B.  App.  173,  65  Fed.  240,  on 
of  question  "did  you  know  to  whom  the  article  related  1"  GJoodrieh  i 
Het.  473,  holdinif  tt^timonv  showing  plaintiff  was  editor  of  pap«r  to  wfa 
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an  was  addressed,  competent;  State  v.  Mason,  26  Or.  273,  46  A.  S.  R.  629, 
.  779,  38  Pac.  130,  holding  opinion  of  witness  acquainted  with  party  ad- 
where  words  ambiguous  as  to  person  intended. 

^shed  in.McCue  y.  Ferguson,  73  Pa.  333,  30  Phila.  Leg.  Int.  109,  2 
Reg.  81,  holding  admissible  opinion  as  to  who  was  meant  where  words 
i  second  person,  a  number  being  present;  Smith  y.  Sun  Pub.  Co.  50  Fed. 
ing  that  on  affirmative  answer  to  ''did  you  know  to  whom  it  applied?" 
nay  give  facts  and  circumstances. 
nu^ion  of  language. 

n  Wright  y.  Paige,  3  Keyes,  581,  holding  inquiry  of  witness  in  slander 
w  he  understood  the  charge  inadmissible;  Wright  y.  Paige,  36  Barb.  438; 
Y.  Beardsley,  7  Wend.  560,  22  A.  D.  595  (affirming  4  Wend.  336),— hold- 
>t  allowable  to  ask  a  witness  how  he  understood  the  libel;  Soloman  y. 

I  Mercantile  Exchange,  93  Me.  436,  74  A.  S.  R.  366,  45  Atl.  510,  holding 
opinion  not  competent  to  show  purpose  of  defendant  in  posting  advertise- 
judgments  for  sale;  Lewis  y.  Humphries,  64  Mo.  App.  466;  Russell  y. 

Cal.  641,  13  A.  R.  169;  Nelson  y.  Borchenius,  52  111.  236;  Nidever  y. 
Cal.  79,  7  Pac.  136, — ^holding  testimony  of  hearers  as  to  how  they  under- 
lactionable  words  admissible;  Bloom  y.  Bloom,  5  Serg.  &  R.  391, — ^holding 
ds  are  construed  according  to  their  genuine  natural  meaning  and  agree- 
^mmon  understanding. 
set  out  in  pleadings. 
n  Dwight  Y.  Germania  L.  Ins.  Co.  84  N.  Y.  493,  holding  particulars  set 

II  of  particulars  considered  incorporated  as  part  of  pleading. 

»E€.  S54,  BARROW  y.  PAXTON,  5  JOHNS.  258. 

Ion  between  (diattel  mortgage  and  pledge  —  Pledge. 

n  Haskins  y.  Kelly,  1  Robt.  160,  1  Abb.  Pr.  N.  S.  63,  holding  transfer  of 
lortgage  as  collateral  security,  a  pledge;  Wilson  y.  Little,  1  Sandf.  351, 
that  pledge  of  stock  as  collateral  security  cannot  sell  without  demand 
ent;  Morse  y.  Woods,  6  N.  H.  297,  holding  that  creditor  did  not  abandon 
causing  debtor  to  be  committed  for  debt  secured, 
in  note  in  4  L.R.A.  305,  on  distinction  between  pledge  and  chattel 
;  49  A.  D.  731,  on  nature  of  a  pledge. 

ruished  in  Lewis  y.  Graham,  4  Abb.  Pr.  106,  holding  deliYery  of  collateral 
»u]ation  for  sale  on  default,  pledge  with  right  of  sale  upon  demand  and 
Atourette  y.  Williams,  1  Barb.  9,  holding  that  pledge  of  note  does  not 


III 
III 


i\  mortgage. 

n  Pollard  y.  Saltonstall,  56  Fed.  861,  construing  as  a  mortgage,  a  bill 

at  sea  without  subsequent  delivery;  GifTord  v.  Ford,  5  Vt.  532,  holding 

ibsolute  bill  of  sale  followed  by  oral  condition  and  return  of  goods,  is  a 

;  King  Y.  Van  Vleck,  40  Hun,  68,  holding  assignment  of  insurance  policy 

ral  security  with  right  to  redeem  a  mortgage;  Brown  v.  Bement,  8  Johns. 

ips  Y.  Hawkins,  1  Fla.  301, — ^holding  that  title  of  chattel  mortgagee  be- 

Bblute  upon  mortgagor's  failure  to  comply  with  condition. 

Q  notes  in  6  L.R.A.  641,  on  what  constitutes  a  chattel  mortgage;  6  L.R.A. 

bowing  absolute  sale  to  be  a  mortgage. 

Eed  in  Wendell  y.  New  Hampshire  Bank,  9  N.  H.  404,  holding  assignment 

nd  mortgage  to  collateral,  not  technically  a  pledge,  where  legal  property 


Am.  Dec.  Vol.  I. — 37. 
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CoDTeyance  of  chattels;  dellTery. 

Cited  in  Doane  v.  Eddy,  16  Wend.  523;  Smith  v.  Acker,  23  Wend.  6 
V.  Williams,  4  Blackf.  26,  28  A.  D.  36, — holding  presumptively  fraudul 
of  chattel  mortgagor  to  deliver  poflsemion;  Stoddard  v.  Butler,  20 
holding  same  as  to  assignment  of  goods  to  secure  debt;  Stanford  v. 
Hill,  271;  Bissell  v.  Hopkins,  3  Cow.  166,  15  A.  D.  259;  Haven  v.  Low, 
9  A.  D.  25;  Cobum  v.  Pickering,  3  N.  H.  415,  14  A.  D.  375;  Bryant  i 
Tex.  415;  Holmes  v.  Crane,  2  Pick.  607, — ^holding  same  as  to  vendor  in 
bill  of  sale  securing  debt;  Hall  v.  Tuttle,  8  Wend.  375;  Ayres  v.  Hoc 
(Ala.)  336, — ^holding  same  as  to  absolute  bill  of  sale  securing  debi 
Farrell,  3  Brev.  68  (dissenting  opinion), — on  presumption  of  fraud  froi 
deliver  goods  sold  conditionally;  Burrows  v.  Stoddard,  3  Conn.  431, 
tachment  of  personalty  presumptively  fraudulent,  where  the  properl 
with  debtor;  Planters'  k  M.  Bank  v.  Willis,  5  Ala.  770;  Badlam  v.  Tuc 
389,  11  A.  D.  202, — holding  chattel  mortgagor's  possession  not  presum 
where  mortgage  provides  therefor  until  default. 

Cited  in  reference  notes  in  29  A.  D.  363,  on  retention  of  possession 
property  by  vendor;  12  A.  D.  51, on  effect  of  retention  of  possession  b: 
mortgagor  of  property,  after  sale  or  mortgage;  26  A.  D.  552,  on  effect  < 
of  possession  by  mortgagor  of  personal  property ;  30  A.  S.  R.  485,  on  i 
possession  of  chattels  by  seller  as  evidence  of  fraud. 

Cited  in  note  in  14  A.  D.  310,  on  validity  of  sale  by  vendor  retaining 
as  to  subsequent  purchasers  in  good  faith  without  notice. 

Limited  in  Newell  v.  Warren,  44  N.  Y.  244,  holding  that  statute  e 
delivery  where  chattel  mortgage  is  filed. 

Disapproved  in  Clow  v.  Woods,  5  Serg.  k  R.  275,  9  A.  D.  346,  hold 
mortgage  not  followed  by  delivery,  per  se  fraudulent. 
Rights  of  secured  creditor. 

Cited  in  Freeman  v.  Freeman,  17  N.  J.  Eq.  44,  sustaining  right  of 
of  chattels  to  bring  conversion,  although  not  in  actual  possession;  1 
Shuler,  5  Cow.  323,  sustaining  right  of  chattel  mortgagee  in  possessic 
tain  trover;  Trafton  v.  Dove,  10  Me.  434,  holding  assumpsit  improper 
noncompliance,  on  payment  after  default,  with  covenant  for  reassignmc 
assigned  as  collateral;  Kimball  v.  Marshall,  8  N.  H.  291,  on  foreclosur 
mortgage  given  for  indefinite  period;  Booth  v.  Powers,  56  N.  ¥.22,  o 
measure  of  damages  for  conversion  of  collateral  note,  is  its  value  when 
Right  of  chattel  mortgagor  to  sell. 

Cited  in  Scott  v.  Rogers,  4  Abb.  App.  Dec.  157  (dissenting  opinion), 
ity  of  factor's  offer  made  acceptable  on  day  following  that  directed  foi 

4  AM.  DEC.  S56,  FREAR  v.  HARDENBERGH,  5  JOHNS.  272, 
Statute  of  frauds. 

Distinguished  in  Oilman  v.  Hill,  36  N.  H.  311,  holding  sale  of  pelti 
delivery  within  statute  of  frauds. 
—  As  to  land  generally. 

Cited  in  Babcock  v.  Read,  18  Jones  k  S.  126,  holding  statute  of 
applicable  to  agreement  to  become  jointly  interested  in  real-estate  ti 
Mumford  v.  Whitney,  16  Wend.  380,  30  A.  D.  60,  on  inapplicability  oi 
frauds  to  collateral  agreements  in  relation  to  lands. 

Cited  in  note  in  1  A.  D.  13,  on  parol  agreement  relating  to  land. 
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»Tenieiit8  on  land. 

in  Scoggin  v.  Slater,  22  Ala.  687;  Green  v.  Vardiman,  2  Blackf.  324; 
16  Y.  Hulick,  Morris  (Iowa)  176,  39  A.  D.  458;  Clark  v.  Shultz,  4  Mo. 
rer  y.  Winters,  7  Cow.  263;  Benedict  v.  Beebe,  II  Johns.  145, — holding 
for  purchase  of  improvements  on  land  not  within  statute  of  frauds; 
^ckerson,  38  N.  J.  L.  220,  holding  agreement  relating  to  partition  fence 
in  statute  of  frauds;  Polye  v.  Sheehy,  1  N.  Y.  City  Ct.  Rep.  98,  holding 
t  for  erection  of  party  wall  not  within  statute  of  frauds;  Lombard  v. 
9  Me.  62,  holding  tenants'  sale  of  equitable  right  to  improvements  made 
lot  within  statute  of  frauds;  South  Baltimore  Co.  v.  Muhlbach,  69  Md. 
ELA.  507,  16  Atl.  117,  same  as  to  agreement  by  landlord  to  pay  tenant  for 
lents  made  by  him;  Powell  v.  McAshan,  28  Mo.  70,  same  as  to  agree- 
landlord  to  allow  tenant  to  remove  improvements. 

n  reference  notes  in  56  A.  D.  362,  on  parol  contracts  to  pay  for  improve- 
i  land  as  within  statute  of  frauds;  77  A.  D.  683,  on  validity  of  parol 
x>  pay  for  improvements  erected  on  faith  of  promise  to  sell  lands. 
AS  trees  and  crops. 

in  Cutler  v.  Pope,  13  Me.  377,  holding  sale  of  grass  ready  to  cut  not 
atute  of  frauds;  Moore  v.  Ross,  II  N.  H.  547,  holding  statute  of  frauds 
icable  to  promise  by  owner  of  land  converting  crop  sowed  thereon  to 
te  sower  for  his  labor. 

fished  in  Owens  v.  Lewis,  46  Ind.  488,  15  A.  R.  295,  holding  sale  of 
trees  within  statute  of  frauds, 
is;  consideration  for. 

n  Taylor  v.  Baker,  1  Fla.  282,  holding  agreement  to  pay  settler  on  pub- 
price  of  improvements  not  nudum  pactum;  Parker  v.  Crane,  6  Wend, 
ing  transfer  of  possession  of  lands  sufficient  consideration  for  promise  to 
if  or;  Miller  v.  Watson,  4  Wend.  267,  holding  saving  to  grantor  in  costs 
ontinuance  of  ejectment  suit  against  remote  grantees  on  their  surrender- 
sufficient  consideration  for  promise  to  repay  purchase  money;  Ehle  v. 
24  Wend.  97,  holding  note  of  vendee  unenforceable  when  given  in  pur- 
a  bargain  of  sale  of  land  not  binding  on  owner  thereof;  Society  For 
ion  of  Gospel  v.  Wheeler,  2  Gall.  105,  Fed.  Cas.  No.  13,156,  on  unenforce- 
F  landowner's  promise  to  compensate  one  for  improvements  made  while 
inder  defective  title;  Kent  v.  Rand,  64  N.  H.  45,  5  Atl.  760,  on  insuf- 
f  a  moral  obligation  to  support  a  contract;  Brown  v.  Dy singer,  1  Rawle, 
lenting  opinion),  on  unenforceability  of  gratuitous  promise, 
n  note  in  53  L.RJI.  376,  on  moral  obligation  as  consideration  for  promise 
T  improvements  on  property. 
M>n8lderatlon. 

n  Lebanon  v.  Griffin,  45  N.  H.  558,  holding  promise  by  son  to  pay  for 
es  previously  furnished  parent  unenforceable;  Bedell  v.  Tracy,  65  Vt. 
Ltl.  1031,  holding  promise  by  mortgagee  to  pay  tenant  of  mortgagor  for 
lents  erected  by  him  unenforceable  when  made  after  mortgagor's  re^ 
rey  v.  Fond  du  Lac,  24  Wis.  204,  holding  promise  to  pay  those  who  there- 
d  enlisted  in  nation's  service  a  bounty  unenforceable;  Tovey  v.  Culver, 
&  S.  404,  to  point  that  promise  to  pay  for  past  services  is  not  binding, 
piished  in  Bestor  v.  Roberts,  58  Ala.  331,  holding  promise  by  parent  to 
Y  surety  on  bail  bond  previously  given  for  release  of  former's  son  en- 

1  in  Brake  t.  Bell,  26  Misc.  237,  55  N.  Y.  Supp.  945,  holding  that  one 
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who  mUtook  drfendaitt'fl  hou^  for  unoiher's  and  painteU  some  oould 
Icndant'a  sub^-quent  proniise  to  pay  therefpf, 
Improvementi^  on  land,  as  Jntere»l  In. 

Cited  in  Crocker  v,  Donovan,  1  OkUi.  Ifi5,  30  Pnc.  374,  faoMii^  settler 
tnentfl  on  his  ekinj  not  exempt  m  part  of  reaUy  from  ttate  tAXAtioii; 
BcidleFj  0  Okltt.  0O3,  52  Pac.  405,  liolding  that  settler  mmking  impr&ve 
remove  same  after  award  of  his  cJaim  to  adverse  aeltler. 
Right  of  one  wlllioiit  f  tie  to  l^nd  to  Improvements  erected  hf  I 

OUi 

Cit€d  in  Re  New  York  W.  S.  A  B.  R  Co.  37  Hun,  317i  boldin^  trac 
fully  conatructed  on  land  without  owner's  consent,  his  property  to  be  i 
in  subsequent  eondemnation  proceedings;  Towtisend  v.  Shipp,  Cwike  C; 
holding  one  improving  another's  land  without  hia  consent  not  entitled  tc 
tion  therefore  TufU  v.  Tufts,  3  Woodb.  k  M.  456,  Fed.  Gas.  No.  14,133; 
Stewart,  6  Iowa,  401, — on  risk  run  by  one  without  title  to  land  makiu 
mentfl  thereon;  Ann  strong  v.  Pierson,  5  lowa^  3l7i  aa  to  rights  of  one  i 
provemetit*  on  lands  to  which  he  has  no  title;  Phillips  w.  Stewart,  i1 
486 J  on  right  of  innocent  defendant  in  aetion  for  me-sne  profits  to  ofTde 
for  improvements, 

4  AM.  TlEa  359,  WAIjDEN  v.  PHCENDC  INS,  CO.  5  JOHNS,  I 
Abandnnment  of  ship  to  Insurer. 

Cited  in  Ogden  v.  New  York  F,  Ins.  Co.  10  Johns.  177,  holding  dj 
vessel  by  Unit^  Statea  embargo  juati liable  cause  of  abandonment; 
Marine  Ins,  Co.  7  Johns.  431,  on  right  of  owner  to  abandon  ship  deta 
embargo;  Church  v.  Marine  Ins.  Co.  1  Mason,  341.  Fed.  C^s.  No.  2,71 
that  owner  cannot  recover  for  total  loss  where  maater  sells  and  buy 
vessel  before  abandonment. 

—  Effect  of  abandonment. 

Citeti  in  Smyth  v.  Wright,  15  Barb.  51,  holding  abandonment  to  un 
and  acceptance  by  them  equivalent  to  sale;  RadcU^  v.  Coster,  Ho^m.  CI 
ing  reception  of  portion  of  proceeds  of  oirgo  after  abandonment  does  n 
total  to  partial  loss. 

Cited  in  reference  note  in  GO  A.  D.  123,  on  Insured  as  quasi  agent 
after  unaccepted  abandonment. 
-^  Owner  a  a  agent. 

Cited  in  Robertson  v.  Western  M.  ft  F.  Ins.  Co,  19  La,  227,  36  I 
Gardere  V.  Columbian  Ins.  Co.  7  Johns.  514, — holding  that  on  abandonm 
to  insurers,  because  of  capture,  the  captain  and  ownen  become  age 
aurers, 

—  Waiver. 

Cited  in  ChadRcy  v.  Guinn,  14  Jones  &  8<  118,  holding  abajidonment 
waived  where  owners  treat  the  property  as  their  own. 
Contracts;  government  inferfert»nce. 

Cited  in  Calhoun  v.  Calhoun*  2  S.  C.  N.  E.  283,  holding  that  gofemn 
ference  in  the  execution  of  contracts  does  not  impair  their  validity  or  i 

4  AM.  DEC.  3  64,  WILKES  v.  FERRIS,  5  JOHNS.  SS5. 
Mss  Ign  nie  II  t ;   pre  f e;  ren  ces . 

Cited  in  Burdick  v.  Po^t,  12  Barb.  lG8j  Hendricks  v.  Eobinaon,  2  « 
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olmson  V.  McGrew,  11  Iowa,  151,  77  A.  D.  137;   United  States  Bank  ▼. 

[  B.  Mon.  423;  United  States  v.  Bank  of  United  States,  8  Rob.  (La.)  262; 

▼.  Riggs,  15  Johns.  571, — holding  that  insolvent  debtor  may  lawfully  pre- 

creditor  or  set  of  creditors  to  another;  Coats  v.  Donnell,  04  N.  Y.  168| 

that  corporation  in  absence  of  statute  has  right  to  prefer  one  creditor  to 

;   Burrows  v.  Lehndorff,  8  Iowa,  96,  holding  that  under  statute  general 

lent  must  be  for  all  creditors  in  proportion  to  amount  of  claims;  Power 

nan,  2  Watts,  218,  holding  that  an  assignee  of  insolvent  who  never  accepted 

:  bond  may  purchase  from  insolvent;  Leitensdorfer  v.  Webb,  1  N.  M.  34 

ting  opinion),  on  right  of  debtor  to  make  assignment  to  trustee  with 

ices. 

in  reference  note  in  25  A.  D.  400,  on  preference  to  creditors. 
in  notes  in  24  A.  D.  293,  on  preferences  in  assignments  for  creditors; 
'.  584,  on  preferences  to  creditors ;  37  L.R.A.  354,  as  to  whether  a  preference 
bgage  or  sale  is  an  assignment  for  creditors ;  4  A.  D..  203,  on  presumption 
[tors'  assent  to  assignment  which  is  for  their  benefit. 

llty. 

in  Barkman  v.  Simmons,  23  Ark.  1,  holding  assignment  referring  to 
e  attached  for  particular  description  inoperative  unless  schedule  attached; 
n  ▼.  Camp,  17  Conn.  222;  Beck  v.  Burdett,  1  Paige,  305,  19  A.  D.  436,— 
assignment  not  void  because  of  reservation  of  surplus  only  reasonable 
of  property  being  assigned;  Doremus  v.  Lewis,  8  Barb.  124,  holding 
lent  void  where  assignor  contemplated  surplus  revertible  to  him  and  estate 
d  exceeded  debts  covered;  Pierson  v.  Manning,  2  Mich.  445,  holding  assign- 
roviding  against  sale  of  land  until  after  exhaustion  of  personalty  without 
e's  consent,  void;  Carey  v.  Giles,  10  Ga.  9,  holding  valid  assignment  by  in* 
bank  to  pay  debt  although  effects  assigned  excessive  and  surplus  return- 
■rover  v.  Wakeman,  11  Wend.  187,  25  A.  D.  624,  holding  assignment  for 
rs  containing  provision  making  preference  depend  on  creditors  preferred 
release  in  full,  void;  Halsey  v.  Fairbanks,  4  Mason,  206,  Fed.  Cas.  No. 
>n  validity  of  assignment  not  purporting  to  convey  all  but  requiring  gen- 
lease  from  creditors;  Mussey  v.  Noyes,  26  Vt.  462,  holding  that  assign- 
Etrtial  on  its  face  must  be  so  considered  until  contrary  appears;  Turitt  Bros. 
well,  3  Minn.  364,  Gil.  257,  74  A.  D.  764,  holding  assignment  providing  for 
ig  interest,  without  paying  all  creditors  void  as  to  creditors;  Curtis  v. 
;,  15  N.  Y.  9  (dissenting  opinion),  on  validity  of  assignment  with  express 
tion  of  surplus;  Naylor  v.  Fosdick,  4  Day,  146,  4  A.  D.  187  (dissenting 
),  on  right  to  make  assignment  to  trustee  instead  of  directly  to  creditors; 
V.  Fosdick,  4  Day,  146,  4  A.  D.  187  (dissenting  opinion),  on  right  to 
te  for  return,  of  surplus. 

I  in  reference  notes  in  11  A.  D.  302,  on  fraudulent  assignments;  27  A.  D» 
I  validity  of  assignment  for  benefit  of  creditors;  25  A.  D.  439;  25  A.  D. 
5  A.  D.  247;  41  A.  D.  91,— on  right  of  debtor  to  prefer  one  creditor  to 
p;  28  A.  D.  219,— on  debtor's  right  to  prefer  creditors  if  it  be  done  fairly; 
).  229,  on  right  of  debtor  to  prefer  one  creditor  or  class  of  creditors  if  done 
I  faith. 

I  in  notes  in  4  A.  D.  446,  on  invalidity  of  assignment  for  creditors;  12 
808,  as  to  what  preferences,  in  assignments  for  benefit  of  creditors,  are 
15  A.  D.  506,  on  invalidity  of  assignment  for  creditors  which  does  not 
Be  all  of  debtor's  property;  4  A.  D.  368,  on  invalidity  of  assignment  con- 
reservations  in  favor  of  assignor. 

cized  in  Green  v.  Trieber,  3  Md.  11,  holding  void  assignment  for  creditors 
les  not  include  all  debtor's  property. 
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ConstmcUon  of  assignments;  schedules. 

Cited  in  Boek  v.  Perkins,  139  U.  S.  628,  35  L.  ed.  314,  U  Sup.  Ct.  Rep.  677; 
Belding  Bros.  y.  Frankland,  8  Lea,  67,  41  A.  R.  630;  Mima  t.  Armstrong,  31  Md. 
87,  1  A.  R.  22;  Guerin  v.  Hunt,  6  Minn.  375,  Gil.  260;  Rundlett  v.  Dote,  10  N. 
H.  458;  Moir  v.  Brown,  14  Barb.  39, — liolding  that  schedule  specifying  property 
conveyed  controls  and  when  not  attached  or  filed  renders  assignment  void ;  Hohnes 
V.  Hubbard,  60  N.  Y.  183,  holding  general  terms  of  conditions  of  indenmity  bond 
limited  by  reference  to  schedule  of  liability;  National  Bank  t.  Kenneally,  93  N. 
Y.  374,  holding  this  rule  subordinate  to  rute  requiring  instruments  to  be  con- 
strued according  to  intention  of  parties;  Keep  ▼.  Sanderson,  2  Wis.  42,  60  A.  D. 
404,  on  whether  general  words  purporting  to  convey  all  assignor's  property  are 
controlled  by  schedules  appended;  Boyce  v.  Bakewell,  37  Mo.  492,  holding  that 
trustee  becomes  bound  under  lease  where  he  takes  possession  under  assignment 
"oi  all  his  property  whatsoever;"  Watson  v.  Sutro,  86  CaL  500,  24  Pac  172 
(dissenting  opinion),  on  the  effect  of  context  on  goieral  words  in  instrument. 

Cited  in  reference  notes  in  66  A.  D.  183,  on  what  property  passes  by  deed  of 
assignment;  43  A.  S.  R.  641,  on  sufficiency  of  descrifM^ion  in  schedule  in  assign- 
ment for  creditors ;  87  A.  D.  204,  as  to  whether  assignment  for  benefit  of  creditors 
passes  property  not  enumerated  in  schedule. 

Cited  in  note  in  97  A.  D.  311,  on  liability  of  interest  of  grantor  in  deed  of 
trust  for  payment  of  debts. 

Distinguished  in  Piatt  v.  Lott,  17  N.  Y.  478,  holding  that  assignment  of  all 
debtor's  property,  "particularly  described  in  schedule"  passes  property  not  in 
schedule. 

Kquttable  Interests  in  personalty;  creditor's  remedies. 

Cited  in  Russell  v.  Lewis,  2  Pick.  508;  MDermutt  v.  Strong,  4  John.  Ch.  687,— 
holding  judgment  creditor  must  come  into  court  to  reach  equitable  interest  of 
debtor  in  property;  Smith  v.  Millctt,  11  R.  I.  528,  holding  that  nonassenting 
creditors  may  maintain  bill  to  compel  assignor  and  assignee  to  account  for  sur- 
plus ;  King  V.  Remington,  36  Minn.  15,  29  N.  W.  352,  holding  bankrupt's  Interest 
in  his  estate  not  extinguished  by  assignment  in  bankruptcy  proceedings  to  as- 
signee; Catlin  V.  Eagle  Bank,  6  Conn.  233,  holding  that  insolvency  of  bank  does 
not  convert  its  effects  into  trust  fund  for  creditors. 
~  Sale  on  execution. 

Cited  in  Disborough  ▼.  Outcalt,  1  N.  J.  Eq.  298,  holding  equitable  interests  in 
personal  property  not  subject  to  levy  under  execution;  Perkins  v.  Mayfield,  5  Port. 
(Ala.)  182,  holding  equity  of  redemption  in  personal  property  not  in  possession 
of  mortgagor  cannot  be  reached  by  execution;  Hall  y.  Samson,  19  How.  Pr.  481, 
holding  that  mortgagor  of  chattel  in  possession  for  stated  time  has  interest  which 
may  be  sold  on  execution;  Stief  v.  Hart,  1  N.  Y.  20,  holding  that  pledgeor's 
interest  may  be  sold  on  execution  and  sheriff  may  take  property  from  pledgee  for 
purpose;  Colvard  v.  Coxe,  Dudley  (Ga.)  99,  holding  right  to  distributive  share  of 
estate  not  subject  to  levy  on  execution;  Hunter  v.  Hunter,  Walk.  (Miss.)  194, 
holding  mortgagor's  equity  redemption  subject  to  sale  on  execution;  Bowman  v. 
People,  82  HI.  246,  25  A.  R.  316,  holding  purchaser's  interest  in  land  sold  on 
execution  not  subject  to  levy  prior  to  expiration  of  time  for  redemption;  Stief  v. 
Hart,  1  N.  Y.  20  (dissenting  opinion),  on  right  to  sell  pledgeor's  interest  in 
chattel  on  execution. 

Distinguished  in  Austin  v.  Bell,  20  Johns.  442,  11  A.  D.  297,  holding  levy  of 
execution  by  creditor  on  property  of  debtor  transferred  under  void  assignment, 
valid. 
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ConstmctiTe  dellTerj  of  cdiattel. 

Cited  in  McDowell  v.  Murdock,  1  Nott.  &  M'C.  237,  9  A.  D.  684;  Ludwig  v. 
Fuller,  17  Me.  162,  35  A.  D.  245;  Stanton  y.  Small,  3  Sandf.  230,— holding  de- 
liyery  of  bulky  goods  sufficient  when  put  under  the  absolute  power  of  vendee; 
Huntington  v.  Blaisdell,  2  N.  H.  317,  holding  that  to  constitute  valid  attachment 
of  personal  property  officer  must  have  property  within  his  power;  M'Pherson  v. 
NeulTer,  11  Rich.  L.  267,  holding  that  delivery  of  carrier's  receipt  for  goods  did 
not  transfer  title;  Gibson  v.  Stevens,  8  How.  384,  12  L.  ed.  1123,  holding  delivery 
of  memorandum  of  sale  and  receipt  for  money  and  agreement  to  deliver  on  boat 
sufficient;  Fuller  v.  Claflin,  61  Hun,  609,  4  N.  Y.  Supp.  02,  holding  delivery  of 
bill  of  sale  of  goods  in  agent's  possession  sufficient  when  consigned  to  vendee; 
Carter  v.  Willard,  19  Pick.  1,  holding  mere  delivery  of  bill  of  parcels  of  goods  in 
possession  of  lessee,  without  notice  of  sale  to  latter,  insufficient  as  against  subse- 
quent attachment  against  vendor. 

Cited  in  notes  in  37  A.  R.  16,  on  delivery  satisfying  statute  of  frauds;  49  A. 
D.  336,  on  symbolical  delivery  and  constructive  acceptance  of  goods  under  verbal 
sale  within  statute  of  frauds ;  27  L.  ed.  U.  S.  500,  on  requisites  and  revocation  of 
gifts  causa  mortU, 

—  By  dellTery  of  keys. 

Cited  in  Kellogg  Newspaper  Co.  v.  Peterson,  162  111.  158,  53  A.  S.  R.  300,  44 
N.  E.  411;  Feltenstein  v.  Stein,  157  111.  19,  45  N.  £.  502;  Packard  v.  Dimsmore, 
11  Cush.  282;  Niagara  County  Nat.  Bank  v.  Lord,  33  Hun,  557, — holding  delivery 
of  the  keys  of  warehouse  in  which  property  stored  sufficient. 

—  By  delivery  to  carrier. 

Cited  in  Mechanics'  &  T.  Bank  v.  Farmers'  k  M.  Nat.  Bank,  60  N.  Y.  40,  on 
delivery  to  carrier  as  constructive  delivery  to  vendee;  Hatch  v.  Bay  ley,  12  Cush. 
27,  holding  delivery  of  order  on  carrier,  payment  of  freight  and  subsequent  side 
tracking  car  containing  property,  sufficient;  Schumacher  v.  Eby,  24  Pa.  521, 
holding  delivery  of  goods  to  carrier  to  be  forwarded  to  consignee  for  advances  suf- 
ficient delivery  to  pass  title. 

—  By  dellTery  of  warehouse  receipt. 

Cited  in  Horr  v.  Barker,  8  Cal.  609;  Adams  v.  Foley,  4  Iowa,  44;  Willets  v. 
Hatch,  132  N.  Y.  41,  17  UILA.  193,  30  N.  E.  251,  28  Abb.  N.  C.  225,— holding 
delivery  of  warehouse  receipt  constructive  delivery  of  possession  of  goods ;  Hayden 
V.  DeMets,  2  Jones  k  S.  344,  holding  tender  of  warehouse  receipt  is  sufficient 
toider  where  property  incapable  of  personal  delivery ;  McCombie  v.  Spader,  1  Hun, 
193,  3  Thomp.  k  C.  690,  holding  that  bona  fide  purchaser  of  warehouse  receipt  for 
property  fraudulently  purchased,  gets  good  title  to  property;  Horr  v.  Barker, 
8  Cal.  603,  holding  warehouse  receipts  given  to  several  purchasers  of  goods  in 
bulk  sufiScient  delivery  without  separation  of  lots ;  Rice  v.  Cutler,  17  Wis.  352,  84 
A.  D.  747,  holding  that  warehouse  receipt  ''deliverable  to  the  bearer"  may  be 
transferred  without  indorsement  so  as  to  pass  title;  Anderson  v.  Read,  106  N.  Y. 
333,  13  N.  E.  292  (dissenting  opinion),  on  effect  of  assignment  of  warehouse 
receipt  as  constructive  delivery;  Kein  v.  Tupper,  42  How.  Pr.  437  (dissenting 
opinion),  on  transfer  of  title  to  chattel  by  delivery  of  warehouse  receipt. 

—  By  delivery  of  bill  of  lading. 

Cited  in  Pratt  v.  Parkman,  24  Pick.  42,  holding  delivery  of  bill  of  lading  indorsed 
in  blank  to  creditor  sufficient  as  against  attachment ;  Winslow  v.  Leonard,  24  Pa. 
14,  62  A.  D.  354;  Audenreid  v.  Randall,  3  Cliff.  99,  Fed.  Cas.  No.  644,— holding 
delivery  of  bill  of  lading  by  consignee  defeats  right  of  stoppage  in  tratmtu  as 
against  purchaser;  Bank  of  Rochester  v.  Jones,  4  N.  Y.  497,  55  A.  D.  290,  hold- 
ing owner  may  before  property  consigned  to  factor  reaches  him  transfer  title  by 
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deliyery  of  bill  of  lading;  Gardner  v.  Howland,  2  Pick.  599,  holding  delivery  of 
invoice  with  assignment  indorsed,  in  absence  of  bill  of  lading,  sufficient. 

4  AM.  DKC.  S<8,  BBTTS  t.  LEB,  6  JOHNS.  S48. 
Title  to  property  converted. 

Cited  in  Murphy  v.  Sioux  City  A  P.  R.  Co.  55  Iowa,  473,  39  A.  R.  175,  8  N.  W. 
120;  Street  v.  Nelson,  80  Ala.  230;  Curtis  v.  Groat,  6  Johns.  168,  5  A.  D.  204, 
holding  no  title  in  trespasser  merely  changing  form  of  property  and  leaving  it 
with  owner;  Riddle  v.  Driver,  12  Ala.  590;  Davis  v.  Easley,  13  111.  192;  Brown  v. 
Sax,  7  Cow.  95,  holding  same  where  trespasser  also  carried  away  the  property; 
Chandler  v.  Edson,  9  Johns.  362, — holding  same  as  to  one  entering  and  convert^ 
ing  timber  under  void  license;  Silsbury  v.  McCoon,  3  N.  Y.  379,  53  A.  D.  307, 
reversing  6  Hill,  425,  41  A.  D.  753,  and  4  Denio  332,  holding  that  wilful  con- 
verter can  acquire  no  title  by  change  of  specie;  Rockwell  t.  Saunders,  19  Barb. 
473,  holding  that  no  title  acquired  by  purchaser  of  logs  from  assignee  of  grantee 
who  cut  them  contrary  to  contract;  Baldwin  v.  Porter,  12  Conn.  473,  holding  that 
husband  of  cestui,  by  cutting  logs  for  benefit  of  trust  estate,  acquired  no  title; 
Brock  V.  Smith,  14  Ark.  431,  holding  that  one  cutting  wood  without  license  on 
land  of  United  States,  acquires  no  title  thereto  as  against  purchaser  of  land  before 
removal  of  wood;  United  States  v.  Perkins,  44  Fed.  670,  holding  timber  cut  by 
homesteader  after  learning  of  the  invalidity  of  his  entry,  did  not  pass  by  his 
purchase  of  the  land  from  government;  Dunn  ▼.  O'Neal,  1  Sneed,  106,  60  A.  D. 
140,  holding  that  owner  able  to  identify  property  wrongfully  taken,  may  seize  it 
although  taker  changes  its  form;  Bryant  v.  Ware,  30  Me.  295,  holding  owner  of 
property  wrongfully  converted,  not  liable  for  seizure  of  another's  property  mingled 
with  his  own  by  wrongdoer ;  Burris  v.  Johnson,  1  J.  J.  Marsh.  196,  holding  owner 
retaking  [Moperty  in  modified  form,  not  liable  therefor  to  wrongful  converter; 
Worth  V.  Northam,  26  N.  C.  (4  Ired.  L.)  102,  holding  vendee  of  raw  material 
entitled  to  manufactured  article  where  such  material  is  manufactured  by  vendor 
with  vendee's  consent;  Nelson  v.  Govee,  34  Ala.  565,  on  adverse  claims  to  cotton- 
bearing  land,  as  confusion  of  goods  as  to  the  cotton;  Scott  v.  Rogers,  4  Abb.  App. 
Dec.  157  (dissenting  opinion),  on  validity  of  factor's  offer  acceptable  on  day  after 
that  directed  for  sale. 

Cited  in  reference  notes  in  33  A.  D.  766,  on  title  by  accession;  5  A.  D.  205,  oa 
owner's  right  to  reclaim  property;  19  A.  D.  116,  on  owner's  right  to  recover 
personal  property  after  change  in  form. 

Cited  in  notes  in  54  A.  D.  586,  on  effect  of  bestowing  labor  up<m  another's  prop- 
erty; 4  A.  D.  370,  on  owner's  right  to  claim  property;  26  A.  R.  526,  on  owner's 
right  to  take  property  in  changed  form  upon  proof  of  identity  of  original  ma- 
terials; 44  A.  S.  R.  444,  445,  as  to  whether  personal  property  taken  by  one  not  the 
owner  can  become  his  property;  32  L.R.A.  425,  426,  on  title  by  accession  to  crops, 
fruit,  and  timber,  severed  and  converted  with  wrongful  intent;  32  L.ILA.  429, 
430,  on  title  by  accession  to  crops,  fruit,  and  timber,  wrongfully  severed  when  they 
are  distinguishable  though  changed  or  mixed. 

Distinguished  in  Wetherbee  v.  Green,  22  Mich.  311,  7  A.  R.  653,  holding  that 
one  cotenant's  permission  entitled  the  other  to  sell  timber  even  after  he  conveyed 
his  interest;  Baker  v.  Wheeler,  8  Wend.  505,  24  A.  D.  66,  holding  that  one  cutting 
timber  under  permission  from  one  cotenant,  acquires  title;  Peirce  v.  Goddard,  ^ 
Pick.  559,  33  A.  D.  764,  holding  that  purchaser  of  house  acquired  title  to  ma- 
terials wrongfully  taken  and  placed  therein  by  vendor;  Ward  v.  Carp  River  Iron 
Co.  47  Mich.  65,  10  N.  W.  109,  holding  purchaser  from  judgment  debtor,  of  ore 
mined  after  execution  sale  of  mine,  not  liable  to  execution  purchaser. 
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Suite  iiiTolTiiis  propertj  converted. 

Cited  in  Mitchell  v.  Stetson,  7  Cush.  435,  holding  owner  entitled  to  maintain 
trespass  against  officer  attaching  timber  as  property  of  one  cutting  it  under  con- 
tact; Reader  v.  Moody,  48  N.  C.  (3  Jones,  L.)  372,  holding  trespasser  making 
and  leaving  shingles  upon  land  of  another,  entitled  to  maintain  trespass  de  bonia 
Qipariatis  against  subsequent  purchaser  of  land;  Wingate  t.  Smith,  20  Me.  287r 
holding  owner  entitled  to  replevy  pile  of  lumber  containing  boards  made  from 
logs  wrongfully  taiken  from  him;  Ames  v.  Mississippi  Boom  Co.  8  Minn.  467,  GiL 
417,  holding  that  to  allow  owner  to  replevy  property,  its  identity  must  not  have 
been  lost. 

—  Damages. 

Cited  in  Bly  v.  United  States,  4  Dill.  464,  Fed.  Cas.  No.  1,581;  Baker  v.  Hart, 
62  Hun,  363, 5  N.  T.  Supp.  345;  Rice  v.  Hollenbeck,  19  Barb.  664,— holding  owner 
entitled  to  recover  enhanced  value  of  property  wrongfully  converted;  Spicer  v. 
Waters,  65  Barb.  227,  holding  same  as  to  purchaser  from  wrongdoer  with  notice; 
Heard  v.  James,  49  Miss.  236,  allowing  recovery  of  enhanced  value  only  when 
taking  is  wilful;  Beede  v.  Lamprey,  64  N.  H.  610,  10  A.  S.  R.  426,  15  Atl.  133, 
holding  where  taking  is  not  wilful,  the  measure  of  damage  for  cutting  trees  is  their 
talue  inunediately  after  being  severed ;  St.  Paul  v.  Louisiana  Cypress  Lumber  Co. 
116  La.  585,  40  So.  906,  holding  owner  of  trees  wrongfully  cut,  entitled  to  recover 
vshie  of  lumber  less  cost  of  manufacture;  Eastman  v.  Harris,  4  La.  Ann.  193, 
h(^ng  one  converting  raft  of  logs  into  wood  and  selling  it,  liable  for  enhanced 
value  less  cost  of  enhancing;  Ellis  v.  Wire,  33  Ind.  127,  5  A.  R.  189,  holding  one 
wrongfully  cutting  wheat  of  another,  liable  for  highest  price  between  taking  and 
sale;  Robertson  v.  Jones,  4  Luzerne  Leg.  Reg.  139;  Robertson  v.  Jones,  71  IlL 
405,— holding  one  wrongfully  taking  coal  from  another's  mine,  liable  for  value  at 
mouth  less  cost  of  carrying  to  surface;  Firmin  v.  Firmin,  9  Hun,  571,  holding  one 
cutting  trees  of  another  liable  for  value  of  logs  as  they  lay  upon  the  land. 

Cited  in  reference  note  in  61  A.  D.  242,  on  measure  of  damages  in  trover  where 
talue  in  enhanced  by  wrongdoer. 

Cited  in  notes  in  19  L.R.A.  654,  on  measure  of  damages  for  injuring  or  destroy- 
ing trees ;  24  A.  D.  70,  on  measure  of  damages  in  trover  where  value  is  enhanced 
by  wrongdoer;  24  A.  D.  73,  75,  on  right  to  recover  enhanced  value  in  case  of  wil- 
ful wrong;  24  A.  D.  87,  <m  bad  faith  rather  than  degree  of  change  as  test  of 
amount  of  damages  in  trover  where  value  is  enhanced  by  wrongdoer. 

Distinguished  in  May  v.  Tappan,  23  Cal.  306,  holding  owner  entitled  to  recover 
only  actual  damages  where  gravamen  of  suit  is  injury  to  land ;  Moody  v.  Whitney, 
38  Me.  174,  61  A.  D.  612,  holding  rule  of  damages  in  trover  for  conversion  of 
timber,  to  be  original  value,  where  wrongdoer's  possession  uninterrupted;  Abom 
▼.  Mason,  14  Blatchf.  405,  Fed.  Cas.  No.  19,  holding  owner  entitled  to  recover 
STaiU  of  goods,  less  cost  of  manufacture;  United  States  v.  278  Barrels  of  Dis- 
tilled Spirits,  3  CUff.  261,  Fed.  Cas.  No.  16,580,  holding  that  right  of  United 
States  to  forfeiture  was  not  destroyed  by  fraudulent  intermixture  of  spirits,^ 
wrongfully  taken  from  warehouse,  with  others;  Lake  Shore  k  M.  S.  R.  Co.  v» 
Hutchins,  37  Ohio  St  282,  same  case  on  earlier  appeal;  32  Ohio  St.  571,  30  A.  R. 
629,  holding  owner  not  entitled,  as  against  innocent  purchaser,  to  recover  value  of 
property  as  enhanced  by  wrongdoer. 
Effect  of  termination  of  action  unfavorable  to  wrongdoer. 

Cited  In  Bissell  v.  Huntington,  2  N.  H.  142,  holding  that  recovery  by  sheriff  of 
portion  of  value  of  attached  properly  converted  by  custodian,  vested  title  in 
Utter. 

Distinguished  in  Barb  v.  Fish,  8  Blackf.  481,  holding  that  owner's  recovery  of 
nominal  damages  in  replevin,  did  not  vest  title  in  defendant.  ^  t 
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4  AM.  DEC.  S72,  MILLER  t.  HACKLET,  5  JOHNS.  S76. 

Presciiuuentt  notice,  and  protest. 

Cited  in  Johnson  v.  Bank  of  Fulton,  29  Ga.  259,  holding  the  notarial  expenses 
for  an  unnecessary  protest  not  recoverable;  Haddock  v.  Murray,  1  N.  H.  140,  8  A. 
D.  43,  on  question  of  seasonableneas  of  demand  and  notice  by  holder  of  note. 

Cited  in  reference  notes  in  40  A.  D.  206,  on  notarial  protest  as  evidence  of  de- 
mand and  notice;  67  A.  D.  720,  on  proof  of  posting  notice  of  dishonor;  40  A.  D. 
96,  on  sufficiency  of  proof  of  notice  to  indorser;  36  A.  D.  126,  on  sufficiency  of  proof 
of  sending  notice  by  mail;  42  A.  D.  666,  as  to  when  testimony  of  bank  or  other 
ofiieials  as  to  mode  of  doing  business  is  sufficient  evidence  of  notice  to  charge 
indorners ;  52  A.  D.  594,  as  to  when  checks  are  to  be  presented. 

Cited  in  notes  in  43  A.  D.  218,  on  what  is  foreign  draft  requiring  protest;  96 
A.  D.  608,  on  effect  of  certificate  of  protest  as  evidence  of  notice  to  drawer  and 
indorsers ;  43  A.  D.  220,  on  day  for  protest  of  bill  of  exchange. 

Distinguished  in  Robinson  v.  Ames,  20  Johns.  146, 11  A.  D.  269,  holding  drawer 
of  bill  entitled  to  notice  of  dishonor  when  reasonable  to  expect  drawee  would  honor 
name. 

—  SnlBclencj  of  notice  of  protest. 

Cited  in  Gessner  v.  Smith,  18  N.  Y.  S.  R.  1013,  2  N.  Y.  Supp.  666,  holding  in- 
dorser *s  property  mailing  notice  of  nonpayment  sufficient;  Cuyler  v.  Nellls,  4 
Wend.  398,  holding  mailing  of  notice  of  protest  without  making  inquiry  as  to 
proper  postoffice  insufficient. 

—  Evidence  to  prove  protest. 

Cited  in  New-Haven  County  Bank  v.  Mitchell,  16  Conn.  206,  holding  clerk's  cob- 
temporaneous  memorandum  of  delivery  of  notice  admissible  to  prove  same;  Shove 
V.  Wiloy,  IB  Pick.  558,  holding  same  as  to  bank  clerk's  book  containing  memo- 
randa of  protests;  Martin  v.  Smith,  108  Mich.  278,  66  N.  W.  61,  holding  same  as 
to  notary's  memoranda  of  protests;  Union  Bank  v.  Stone,  60  Me.  696,  79  A.  D. 
631,  holding  same  as  to  notary's  custom  of  giving  notices  of  protest;  Bell  v. 
Perkins,  Peck  (Tenn.)  261,  14  A.  D.  745,  holding  same  as  to  deceased  notary's 
custom  in  mailing  notices  of  protests;  Nelson  v.  Qrondahl,  13  N.  D.  363,  100  N. 
W.  1093,  holding  notary's  practice  of  presenting  notes  at  place  where  payable  ad- 
missible to  prove  particular  presentment;  Musson  v.  Lake,  4  How.  262,  11  L.  ed. 
^67  (dissenting  opinion),  on  character  of  evidence  to  prove  protest. 
~  Necessity  for  presentment  for  both  payment  and  aooeptanoe. 

Ciied  in  Evans  v.  Bridges,  4  Port.  (Ala.)  348,  holding  presentment  of  bill  for 
payment  unnecessary  when  same  dishonored  by  nonacceptance ;  Williams  v.  Robin- 
son,  13  La.  419,  holding  to  charge  drawer  of  bill  protest  for  nonpayment  unneces- 
sary when  same  dishonored  by  nonacceptance;  Thompson  v.  Cumming,  2  Leigh, 
321 ;  Fleming  v.  M*Clure,  1  Brev.  428,  2  A.  D.  671,  holding  oontraj  as  to  foreign 
bill. 

—  Holder*8  laches,  waiver  of. 

Cited  in  Breed  v.  Hillhouse,  7  Conn.  623,*  holding  guarantor's  promising  to 
pay  note  a  waiver  of  holder's  laches;  Ladd  v.  Kenney,  2  N.  H.  340,  9  A.  D.  77, 
holding  same  as  to  promise  by  indorser  to  have  niaker  pay  note;  Tebbetts  v. 
Dowd,  23  Wend.  379,  holding  same  as  to  indorser's  promise  to  take  up  and  pay 
check;  Higgins  v.  Morrison,  4  Dana,  100,  holding  that  indorser  of  bill  waives 
notice  of  nonpayment  by  conduct  amounting  to  promise  to  pay  same;  Griffin  v. 
Qoff,  12  Johns.  423,  holding  that  indorser  of  note  does  not  waive  holder's  laches 
by  stating  he  knew  of  no  defense ;  Jones  v.  Savage,  6  Wend.  658,  holding  same  as 
to  drawer's  promise  to  make  satisfactory  arrangement  with  holder;  Houston  v. 
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Frazier,  Harp.  L.  10,  holding  same  as  to  indorser's  promise  to  assist  holder  in  re- 
covering against  maker;  Laporte  v.  Landry,  4  Mart.  N.  S.  126,  holding  indorser^s 
waiver  of  holder's  laches  not  presumable  from  statement  of  his  intention  to  force 
malcer  to  pay  same;  Folwell  v.  Beaver,  13  Serg.  &  R.  311,  holding  same  as  to  offer 
to  compromise;  Kennon  v.  M'Rea,  7  Port.  (Ala.)  175,  on  waiver  of  laches  of  holder 
of  note  by  indorser's  subsequent  promise  to  pay  same ;  Hamilton  v.  Winona  Salt  & 
Lumber  Co.  95  Mich.  436,  54  N.  W.  903,  holding  promise  by  drawer  of  check  dis- 
charged by  laches  of  holder  ineffective  when  made  without  full  knowledge  of  facts ; 
Sice  v.  Cunningham,  1  Cow.  397,  holding  same  as  to  indorser's  offer  to  settle  with 
holder  by  giving  his  personal  note;  Farrington  t.  Brown,  7  N.  H.  271,  holding  same 
at  to  indorser's  promise  to  pay  note;  Trimble  v.  Thome,  16  Johns,  152,  8  A.  D.  302, 
holding  indorser's  subsequent  promise  to  pay  note  not  sufficient  to  establish 
knowledge;  Lockwood  v.  Crawford,  18  Conn.  361;  Baer  v.  Leppert,  12  Hun,  516,— 
holding  indorser's  promise  to  pay  note  not  effective  to  waive  failure  to  give  notice 
imless  unequivocal. 

Cited  in  reference  notes  in  28  A.  D.  299;  35  A.  D.  523, — on  waiver  of  demand 
and  notice;  15  A.  D.  161,  on  promise  by  indorser  after  protest;  44  A.  D.  259,  on 
promise  after  maturity  to  pay  note  as  waiver  of  notice;  53  A.  D.  143,  on  effect  of 
promise  of  indorser  of  note  to  pay  same  after  failure  of  due  notice. 

Cited  in  notes  in  23  A.  D.  504,  on  waiver  of  demand  and  notice  by  indorser; 
28  A.  R.  517,  on  effect  of  waiver  of  rates  addressed  to  party  not  holding  or  own- 
ing note;  29  L.R.A.  312,  on  insufficiency  of  prcmiise  by  indorser  after  failure  to 
give  notice  of  dishonor. 
Foreign  state,  what  Is. 

Cited  in  King  v.  Parks,  19  Johns.  375,  holding  port  of  another  state  not  foreign 
under  statute  relating  to  torts  committed  in  foreign  ports. 

Distinguished  in  The  William  &  Enmieline,  1  Blatchf.  &  H.  66,  Fed.  Cas.  No. 
17,687,  holding  ports  of  different  states  foreign  in  respect  to  maritime  liens. 

Criticized  in  Hatch  v.  Spofford,  22  Conn.  485,  58  A.  D.  433,  holding  action  pend- 
ing in  one  state  not  a  bar  to  institution  of  similar  action  in  another  state. 
—  In  respect  to  bills  of  exchange. 

Cited  in  Robinson  v.  Johnson,  1  Mo.  434,  holding  protest  of  bill  drawn  in  one 
state  and  payable  in  another  no  evidence  of  demand  and  notice;  Musson  v.  Lake, 
4  How.  262,  11  L.  ed.  967  (dissenting  opinion),  on  nature  of  bills  drawn  in  one 
state  on  residents  of  another. 

Criticized  in  Wells  ▼.  Whitehead,  15  Wend.  527,  on  point  that  bill  drawn  in 
one  state  and  payable  in  another  is  inland  bill ;  Lonsdale  v.  Brown,  4  Wash.  C.  C. 
148,  Fed.  Cas.  No.  8,494,  holding  protest  of  bill  drawn  in  one  state  and  payable  in 
another  admissible  in  evidence. 

Disapproved  in  Buckner  v.  Finley,  2  Pet.  586,  7  L.  ed.  528,  holding  bill  drawn  in 
one  state  and  payable  in  another  a  foreign  bill;  Allen  v.  Merchants'  Bank,  22 
Wend.  215,  34  A.  D.  289  (dissenting  opinion),  on  nature  of  bill  drawn  in  one  state 
and  payable  in  another ;  Halliday  v.  McDougall,  22  Wend.  264,  holding  same  prima 
facie  evidence  of  demand,  etc.;  Case  v.  Heffner,  10  Ohio,  180,  holding  rules  regu- 
lating protest  of  foreign  bills  applicable  to  bills  drawn  in  one  state  and  indorsed 
in  another. 
Presumption  as  to  receipt  etc.  of  mall. 

Cited  in  Lawrence  Bank  v.  Raney  &  B.  Iron  Co.  77  Md.  321,  26  Atl.  119,  holding 
presumption  of  receipt  of  letter  arises  when  same,  properly  addressed  and  contain- 
ing return  address,  is  placed  among  matter  intended  for  day's  mail ;  Thallhimer  v. 
Brinckerhoff^  6  Cow.  90,  holding  evidence  that  clerks  invariably  mailed  original 
of  letters  copied  in  certain  book  sufficient  to  establish  sending  of  particular  letter; 
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Persons  t.  Kruger,  45  App.  Div.  187,  60  N.  Y.  Supp.  1071,  holding  same  as  to  jan- 
itor's custom  to  mail  all  letters  found  on  office  desk. 
Factor's  autlKMrlty  to  make  warranty. 

Distinguished  in  Rogers  t.  Kneeland,  13  Wend.  114,  holding  factor's  authoritj 
to  make  certain  warrants  not  to  be  questioned,  his  {Mrincipal  having  indonnified 
him  in  respect  thereto. 

4  AM.  DEO.  S74,  SANDS  ▼.  TATIiOR,  6  JOHNS.  S96. 
Satoa. 

Cited  in  Winslow  v.  Leonard,  24  Pa.  14,  62  A.  D.  354,  holding  that  words  "now 
at  our  landing  or  that  will  soon  be  delivered  there,"  insufficient  evidence  of  specific 
goods;  Com.  v.  Hess,  148  Pa.  98,  33  A.  8.  R.  810,  17  L.R.A.  176,  23  Atl.  977,  9 
Lane.  L.  Rev.  259;  Com.  v.  Ginader,  148  Pa.  98,  23  Atl.  981,  29  W.  N.  C.  562,- 
dismissing  indictment  in  one  count  for  selling  liquor  illegally,  order  having  beeo 
accepted  in  another. 
—  Warranty. 

Cited  in  Hastings  v.  Lovering,  2  Pick.  214,  13  A.  D.  420,  holding  that  descrip- 
tion in  sale  note,  warranty  that  goods  will  agree  therewith ;  Borrekins  v.  Bevan, 
3  Rawle,  23,  23  A.  D.  85,  holding  that  description  of  article  in  bill  of  parcels  u 
blue  paint,  warrants  it  such;  Deming  v.  Foster,  42  N.  H.  165,  holding  that  pur- 
chase of  specific  oxen  not  warranty  of  suitableness  for  farm  work,  thou^  vendor 
knew  purchaser's  intention;  Ricks  v.  Dillahunty,  8  Port.  (Ala.)  134,  holding  that 
though  slave  become  sick  soon  after  sale,  vendor  may  recover,  soundness  not  being 
>varranted;  Dean  v.  Mason,  4  Conn.  428,  10  A.  D.  162,  holding  sale  at  price  of 
sound  article  not  warranty  that  article  sold  is  sound;  Hart  v.  Wright,  17  Wend. 
267,  denying  implication  in  sale  that  highest  priced  flour  is  suitable  for  manu- 
facturing starch;  Marshall  v.  Peck,  1  Dana,  609,  holding  false  representa- 
tions, ascertainable  by  observation  and  inquiry,  as  to  value  of  invention  to  vendee, 
not  warranty;  Qetty  v.  Rountree,  2  Chand.  (Wis.)  28,  2  Pinney  (Wis.)  379,  54 
A.  D.  138,  holding  that  vendee  may  set  off  against  purchase  price  damages  sus- 
tained when  article  is  unfit  for  purposes  ordered ;  Magee  v.  Billingsley,  3  Ala.  §79, 
holding  exercise  of  rights  of  ownership,  after  sufficient  time  to  examine,  waiver 
of  variance  in  quality;  Misner  v.  Granger,  9  111.  69,  to  point  that  purchaser  takes 
at  own  risk,  unless  he  exacts  special  warranty;  Borrekins  v.  Bevan,  3  Rawle,  23, 
23  A.  D.  85  (dissenting  opinion),  on  right  to  imply  express  warranty  on  a  naked 
assertion. 

Cited  in  notes  in  23  E.  R.  C.  464,  on  implied  warranty  on  sale  of  goods;  6  A 
D.  114,  on  implied  warranties. 
--Sale  by   sample. 

Cited  in  Gallagher  v.  Waring,  9  Wend.  20,  holding  that  vendee  may  recover  for 
breach  of  warranty  where  bulk  of  commodity  is  inferior  to  sample;  De  Witt  ▼. 
Berry,  134  U.  S.  306,  33  L.  ed.  896,  10  Sup.  Ct.  Rep.  636,  holding  that  express 
warranty  and  sample  delivered  excludes  implied  warranty  that  article  was  suitable 
for  intended  use;  Sweet  v.  Colgate,  20  Johns.  196,  11  A.  D.  266,  holding  that  goods 
agreeing  with  sample,  vendor  may  recover,  though  not  suitable  for  purpose  used; 
Dickinson  v.  Gay,  7  Allen,  29,  83  A.  D.  656,  holding  no  implied  warranty  against 
latent  defects  in  both  sample  and  bulk,  where  broker  sells  manufactured  goods; 
Staiger  v.  Soht,  116  App.  Div.  874,  102  N.  Y.  Supp.  342,  holding  that  in 
executory  sale  by  sample,  action  for  breach  of  warranty  lies  after  acceptance, 
though  defect  discemable ;  Oneida  Mfg.  Soc.  v.  Lawrence,  4  Cow.  440,  holding  that 
in  absence  of  substantial  variance  proven  vendor  may  recover;  Hargous  v.  Stone, 
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5  N.  Y.  73,  holding  no  breach  of  implied  warranty,  sample  shown  being  fair  speci- 
iBOi  of  goods  purchased;  Beime  v.  Dord,  5  N.  Y.  95,  56  A.  D.  321,  holding  merely 
exhibiti]^  sample  without  agreement  that  bulk  corresponds  therewith,  not  sale  by 


Cited  in  reference  notes  in  27  A.  D.  137,  on  warranty  on  sale  by  sample;  7 
A  D.  126,  on  nature  of  warranty  arising  from  sale  by  sample;  7  A.  D.  126,  on 
«ale  by  sample  as  warranty  that  article  corresponds  with  sample. 

Cited  in  notes  in  70  L.RA.  659,  on  what  constitutes  a  sale  by  sample;  70  L.R.A. 
660,  661,  on  nature  and  extent  of  warranty  on  sale  of  goods  by  sample;  70  LJR.A. 
665,  on  implied  warranty  on  sale  of  goods  by  sample  in  case  of  latent  defect  in 
both  sample  and  bulk. 

Distinguished  in  Lacy  y.  Weaver,  49  Ind.  373,  19  A.  R.  683,  holding  replevin 
not  maintainable  by  landlord  for  his  half  of  grain  title  to  which  remained  in 
tenant  until  separated. 

Disapproved  in  Waring  v.  Mason,  18  Wend.  425  (dissenting  opinion),  on  right 
to  imply  warranty  in  sale  by  sample. 
Resale  on  refusal. 

Cited  in  Pickering  v.  Bardwell,  21  Wis.  563,  holding  that  resale  must  be  within 
reasonable  time  and  fifteen  months  too  long;  Hurlburt  v.  Simpson,  25  N.  C.  (3 
Ired.  L.)  233,  holding  resale  at  auction  not  rescission  of  contract,  and  vendee  liable, 
for  deficiency;  Jackson  v.  Watts,  1  M'Cord,  L.  288,  holding  that  resale  at  public 
auction  not  rescission  of  contract  and  vendee  liable  for  loss;  Hayes  v.  Nashville, 
26  C.  C.  A.  59,  47  U.  S.  App.  713,  80  Fed.  641,  holding  reselling  bonds  after 
Tendee's  default, not  rescission  of  contract,  and  vendee  liable  for  deficiency;  Des 
Arts  V.  Leggett,  16  N.  Y.  582,  holding  that  vendee  having  retained  another's  note 
refused  in  payment  vendor  may  subsequently  accept  and  enforce  same; 
Pickett  V.  Cloud,  1  Bail.  L.  362,  holding  that  vendee  has  no  action  for  breach  of 
contract,  not  having  tendered  payment  nor  demanded  delivery;  Atwood  v.  Lucas, 
53  Me.  508,  89  A.  D.  713,  holding  that  action  for  goods  sold  and  delivered  does  not 
lie  on  vendee's  refusal  to  accept;  Bement  v.  Smith,  15  Wend.  493,  holding  that 
vendor  may  deposit  refused  goods  with  third  person  and  enforce  contract;  Gilly 
V.  Henry,  8  Mart.  (La.)  402,  13  A.  D.  291,  holding  vendee  liable  for  deficiency, 
on  resale,  on  his  account,  of  refused  merchandise;  Westfall  v.  Peacock,  63  Barb. 
209,  holding  not  ground  for  nonsuit,  that  vendor,  after  bringing  action  to  enforce 
contract,  resold  property. 

Cited  in  reference  notes  in  27  A.  8.  R.  766,  on  right  to  recover  for  deficiency  re- 
sulting from  resale;  63  A.  S.  R.  698,  on  remedies  of  seller  for  refusal  to  complete 
purchase. 

Distinguished  in  Grier  v.  Yontz,  50  N.  C.  (5  Jones,  L.)  371,  holding  that  pur- 
chaser at  sheriff's  sale  defaulting,  sheriff  cannot  hold  him  liable  for  deficiency  on 
resale;  Healy  v.  Utly,  1  Cow.  345,  holding  contract  rescinded,  where  vendor  takes 
refused  goods  and  disposes  of  them  for  his  own  benefit. 
*  Right  to  reseU. 

Cited  in  O'Brien  v.  Jones,  15  Jones  &  S.  67,  holding  that  failure  to  remove 
goods  when  requested  entitles  vendor  to  resell  and  purchaser's  title  good;  Van 
Horn  V.  Rucker,  33  Mo.  391,  84  A.  D.  52,  holding  that  vendee  unreasonably  re- 
fusing goods,  vendor  may  resell  at  auction  and  hold  him  for  loss;  Passaic  Mfg. 
Co.  V.  Hoffman,  3  Daly,  495,  upholding  vendor's  right  to  resell  at  auction  and  hold 
vendee  for  deficiency;  Tarver  v.  Richardson,  2  Stew.  &  P.  (Ala.)  331,  holding  that 
sale  being  conditional  on  slave's  recovery,  and  vendor  refusing  return,  vendee  may 
resell  for  vendor ;  Swann  v.  West,  41  Miss.  104,  holding  that  vendor  may,  after  notice, 
resell  on  vendees  account,  horse  returned  contrary  to  contract;  Clarkson  v.  Carter, 
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3  Cow.  84,  holding  that  nonpayment  before  delivery  in  cash  sale  of  merchandiw, 
entitles  vendor  to  resell  on  vendee's  account ;  Crooks  v.  Moore,  1  Sandf .  297,  boM- 
ing  that  vendee  defaulting  on  day  appointed  for  payment,  vendor  may  resell  and 
recover  any  loss;  Petrie  v.  Stark,  79  Hun,  550,  29  N.  Y.  Supp.  881,  holding  that 
vendee  defaulting  in  payment,  vendor  may  resell  goods  undelivered  and  recover 
deficiency;  Regester  v.  Regester,  104  Md.  1.  64  Atl.  286,  holding  that  vendee  re- 
fusing payment,  vendor  may,  upon  notice,  resell  and  recover  deficiency;  Diisttn 
V.  McAndrew,  10  Bosw.  180,  holding  that  assignee  of  vendee^s  rights,  having  re- 
fused merchandise,  vendee  may  perform  contract  and  resell  on  his  account;  Moore 
v.  Potter,  155  N.  Y.  481,  63  A.  8.  R.  692,  50  N.  E.  271,  holding  that  vendor  mty 
without  court  order,  resell  goods  contracted  for,  vendee's  receiver  refusing  to 
accept;  Adams  v.  M'Millan,  7  Port.  (Ala.)  73,  holding  that  purchaser  failing  to 
furnish  suflScient  sureties  executor  may  resell  and  hold  him  for  deficiency;  Mount 
V.  Brown,  33  Miss.  566,  69  A.  D.  362,  holding  same  as  to  purchaser  at  adminis- 
trator's sale. 

Cited  in  reference  note  in  84  A.  D.  54,  on  right  of  vendor  to  sell  goods  on 
vendee's  account  where  latter  refuses  to  take  th^n  away. 
~  Notice  of  resale. 

Cited  in  Habeler  v.  Rogers,  65  C.  C.  A.  281,  131  Fed.  43,  holding  not  waiver  of 
damages  for  nonperformance,  that  vendor,  without  right,  gave  notice  of  resale. 
^Necesaity  of  notice. 

Cited  in  American  Hide  A  Leather  Co.  v.  Chalkley,  101  Va.  458,  44  S.  E.  705, 
holding  that  vendor  must  give  notice  of  intention  to  resell  and  to  hold  vendee  for 
loss;  Pollen  v.  LeRoy,  30  N.  Y.  549;  McGibbon  v.  Schlessinger,  18  Hun,  225,— 
holding  that  vendor  need  not  notify  vendre  of  time  and  place  of  resale;  Rosen- 
baums  v.  Weeden,  18  Gratt.  785^98  A.  D.  737,  holding  that  vendor  need  not  notify 
vendee  that  resale  has  been  adjourned;  Schultz  v.  Bradley,  4  Daly,  29  (dissenting 
opinion),  on  vendee's  right  to  notice  of  resale)  Ingram  v.  Matthien,  3  Mo.  209,, 
holding  notice  of  intention  to  resell  not  necessary  to  hold  vendee  for  deficiency; 
McEachron  v.  Randies,  34  Barb.  301,  holding  resale  without  demand  or  notice  that 
he  would  resell  on  vendee's  account,  rescission  of  contract;  Barrett  v.  Tyler,  76 
Vt.  108,  56  Atl.  634,  holding  that  vendor  refusing  goods  after  contract  rescinded 
for  fraud,  vendee  cannot  resell  as  bailee,  without  notice. 

Explained  in  Ullroann  v.  Kent,  60  111.  271,  holding  failure  to  give  notice  of 
resale  not  ground  for  new  trial. 
Measure  of  damages  on  resale. 

Cited  in  Bowser  v.  Cessna,  62  Pa.  148,  holding  that  diflference  between  contract 
price  of  real  estate  and  that  realized,  measure  sale  being  fairly  conducted;  Bill- 
ings V.  Vanderbeck,  23  B^rb.  546,  holding  nominal  damages  only,  recoverable,  on 
breach  of  agreement  to  accept  property,  value  not  shown ;  Rickey  v.  Tenbroeck,  63 
Mo.  563,  holding  that  having  resold  at  place  other  than  delivery  point  where 
market  value  was  less,  vendor  cannot  recover  deficiency;  Anderson  v.  Frank,  45 
Mo.  App.  482,  upholding  vendor's  right  to  recover  loss  where  he  resold  at  most 
available  market;  Almy  v.  Simonson,  62  Hun,  535,  5  N.  Y.  Supp.  696,  holding 
price  obtained  at  auction  binding  on  vendee;  Dustan  v.  McAndrew,  10  Bosw.  130, 
holding  difference  between  contract  price  and  price  received  measure  though 
less  than  market  price  where  refused ;  Pollen  v.  Leroy,  30  N.  Y.  549,  holding  dif- 
ference between  contract  price  and  sum  realized,  with  necessary  expenses  measure; 
Woods  V.  Cramer,  34  S.  C.  508,  13  S.  E.  660,  upholding  recovery  of  difference  be- 
tween contract  price  and  net  proceeds  at  resale  at  auction:  Washington  &  N.  0. 
Teleg.  Co.  v.  Hobson,  15  Gratt.  122,  holding  that  vendee's  liability  cannot  be  in- 
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creased  by  reshipping  to  and  reselling  in  foreign  country;  Mallory  v.  Lord,  29 
Barb.  454,  holding  measure  not  established,  where  property  was  resold  at  private 
sale,  without  notifying  vendee;  White  v«  Kearney,  9  Rob.  (La.)  495,  holding  meas- 
ure not  established  by  resale  below  market  price,  enabling  vendor's  representa- 
tive to  make  speculation;  Saladin  v.  Mitchell,  45  111.  79,  holding  that  vendor  may 
commence  action  for  breach  of  contract  and  recover,  as  damages,  loss  on  resale. 

4  AH.  DEC.  S8S,  SCUDDER  ▼.  MORRIS,  »  N.  J.  Ij.  419. 
Interest;  when  accrues. 

Cited  in  Gloucester  City  v.  Eschbach,  54  N.  J.  L.  150,  23  Atl.  360,  holding  in- 
terest recoverable  on  amount  due  on  bond,  from  time  of  breach  of  condition  an- 
nexed thereto;  Rogers  v.  Colt,  21  N.  J.  L.  18,  holding  that  interest  begins  to  run  at 
once  on  executed  agreement  to  pay  specified  amount  for  interest  in  land  without 
specifying  time  of  payment;  Ruckman  v.  Bergholz,  38  N.  J.  L.  531,  holding  real- 
estate  broker  entitled  to  interest  on  commission  from  time  sale  agreement  signed. 

Cited  in  reference  note  in  26  A.  D.  620,  on  interest  depending  on  demand. 

Cited  in  notes  in  51  A.  D.  277,  on  allowance  of  interest;  6  A.  P.  194,  as  to  when 
recovery  of  interest  depends  on  demand. 

4  AH.  DEC.  S84,  CAIN  ▼.  McCANN,  2  N.  J.  Ij.  488. 
Adverse  possession. 

Cited  in  Wallace  v.  Fletcher,  30  N.  H.  434,  holding  that  twenty  years'  adverse 
possession,  though  part  of  intervening  time  against  minors,  gives  perpetual  right. 
Possession  In  ejectment. 

Cited  in  Leport  v.  Todd,  32  N.  J.  L.  124,  holding  that  purchaser  at  sheriff's 
sale  of  interest  of  one  having  possession,  may  maintain  ejectment  against  tortious 
bolder. 

Cited  in  reference  notes  in  50  A.  D.  232,  on  title  necessary  or  sufficient  to  sup- 
port ejectment;  47  A.  D.  465,  on  prima  facie  title  to  support  ejectment  against 
mere  trespasser;  52  A.  D.  567,  on  prima  facie  right  of  recovery  in  ejectment 
against  tortious  holder  from  long  continued  possession. 

Cited  in  notes  in  60  A.  D.  602,  on  possession  as  evidence  of  title;  45  L.  ed. 
U.  S.  425,  on  possession  as  sufficient  evidence  of  title  to  support  ejectment  against 
one  having  no  better  right;  18  L.R.A.  785,  on  possession  alone  sufficient  to  main- 
tain ejectment  against  intruder. 

4  AM.  DEC.  S87,  WATERS  ▼.  VANWINKIiE,  2  N.  J.  Ij.  587. 
When  action  of  trover  maintainable. 

Cited  in  Hollehan  v.  Roughan,  62  Wis.  64,  22  N.  W.  163,  holding  permitting 
complaint  in  action  on  contract  to  be  amended  to  allege  conversion  reversible 
error;  Sonnesyn  v.  Akin,  14  N.  D.  248,  104  N.  W.  1026  (dissenting  opinion), 
on  right  to  maintain  action  to  recover  purchase  money  fraudulently  obtained, 
without  notice  rescinding  contract. 

Cited  in  reference  note  in  17  A.  D.  43,  on  what  is  necessary  to  maintain  trover. 

Cited  in  note  in  33  A.  D.  710,  on  facts  sufficient  to  warrant  presumption  of 
fraudulent  intent  rendering  purchase  of  goods  fraudulent. 
Right  to  appeal  from  nonsuit. 

Cited  in  Voorhees  v.  Combs,  33  N.  J.  L.  482,  on  right  to  bring  writ  of  error 
After  suffering  nonsuit. 
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4  AM.  DEC.  SS9,  VANCH  t.  HAIili,  S  N.  J.  Ij.  57S. 
Rl^ht  to  new  trial. 

Later  appeal  reported  in  Vanch  v.  Hall,  3  N.  J.  L.  814,  denying  right  to  §ee(md 
new  trial  unless  damages  are  excessively  outrageous. 

Cited  in  Hutchinson  ▼.  Coleman,  10  N.  J.  L.  74,  sustaining  right  to  new  trial 
where  evidence  of  witness  having  best  means  of  information  does  not  sustain  ver- 
dict. 

Cited  in  reference  note  in  38  A.  D.  106,  on  excessive  verdict  as  ground  for  new 
tnal. 

Cited  in  notes  in  26  L.ILA.  393,  on  granting  of  new  trial  by  appellate  court  for 
excessive  damages;  8  E.  R.  C.  459,  on  excessive  damages  as  ground  for  new 
tnal. 

4  AM.  DEC.  S9S,  COON  y.  MOFFBTT,  S  N.  J.  Ij.  58S. 
Right  of  action  for  causing  loss  of  serrice. 

ated  in  Dunn  v.  Cass  Avenue  &  F.  O.  R.  Co.  21  Mo.  App.  188,  holding  failure  to 
allege  and  prove  control  of  minor  child's  services  fatal  to  recover  from  tort 
feasor;  Magee  v.  Holland,  27  N.  J.  L.  86,  72  A.  D.  341,  holding  that  father  may  re- 
cover,  where  minor  children  are  forcibly  removed  and  retained,  though  mother 
aided  abduction ;  Callaghan  v.  Lake  Hopatcong  Ice  Co.  69  N.  J.  L.  100,  54  Atl 
223,  holding  that  father,  having  had  control,  may  recover  from  tort  feasor  loss  to 
time  of  minor's  death;  Osbom  v.  Allen,  26  N.  J.  L.  388,  holding  that  mother,  head 
of  family,  may  recover  for  services  rendered  by  minor  son. 

Cited  in  reference  notes  in  72  A.  D.  347,  on  loss  of  services  by  abduction;  6 
A.  D.  416,  on  mother's  right  over  minor  children. 

Cited  in  notes  in  13  A.  D.  716,  on  parent's  right  of  action  for  loss  of  child's 
service;  48  A.  D.  623,  on  action  for  injuries  to  children. 
—  For  seduction. 

Cited  in  Middleton,  v.  Nichols,  62  N.  J.  L.  636,  43  Atl.  576,  holding  that  in 
action  for  seduction  father  may  recover  for  humiliation  and  disgrace;  Snider  v. 
Newell,  132  N.  C.  614,  44  S.  E.  354,  holding  proof  of  actual  loss  not  necessary, 
where  seduced  minor  daughter  lives  at  home;  Ogbom  v.  Francis,  44  N.  J.  L.  441, 
43  A.  R.  394,  holding  damages  not  recoverable,  if  daughter,  when  seduced,  was 
neither  maintained  by  nor  in  control  of  father;  Gray  v.  Durland,  60  Barb.  200, 
holding  that  mother,  father  deceased,  may  maintain  action  against  daughter's 
seducer;  Gray  v.  Durland,  50  Barb.  100  (dissenting  opinion),  on  right  of  mother, 
father  deceased,  to  maintain  action  for  daughter's  seduction;  Breon  v.  Henkle,  14 
Or.  494,  13  Pac.  289  (dissenting  opinion),  on  what  acts  in  accomplishing  seduc- 
tion essential  to  enable  injured  party  to  recover  damages. 

Cited  in  reference  notes  in  9  A.  D.  489;  11  A.  D.  672;  76  A.  S.  R.  659,— on  civil 
action  for  seduction;  72  A.  S.  R.  369,  on  requisites  to  maintenance  of  action  for 
seduction;  44  A.  D.  741,  on  parent's  right  to  sue  for  seduction  of  daughter;  9  A 
D.  425,  on  mother's  action  for  seduction  of  daughter;  39  A.  D.  35,  on  right  of  one 
standing  in  loco  parentis  to  sue  for  seduction  of  infant;  6  A.  D.  290,  on  daughter 
being  constructively  in  father's  service  in  action  for  seduction;  i  A.  D.  655,  as 
to  degree  of  service  required  to  sustain  action  for  seduction;  6  A.  D.  318,  on  neces- 
sity that  daughter  be  in  father's  service,  if  over  twenty-one,  in  action  for  seduc- 
tion. 

Cited  in  notes  in  48  A.  D.  624,  on  action  for  seduction,  abduction,  enticement,  or 
harboring  of  children;  53  A.  D.  340,  as  to  who  may  sue  for  seduction;  20  A.  D. 
643;  44  A.  D.  166,  167,— on  parent's  right  to  sue  for  seduction  of  daughter;  14  A. 
D.  330,  on  widowed  mother's  right  to  services  of  child;  13  A.  D.  716,  on  mother's 


Digitized  by 


Google 


NOTES  ON  AMERICAN  DECISIONa 


[389-409 


iction  for  kMs  of  child's  seirice;  44  A.  D.  166,  on  right  of  female  to  sue 

»wn  seduction;  14  L.R.A.  703,  on  requisite  relation  between  parent  and 

lupport  former's  action  for  latter's  seduction. 

jTuished  in  Bartley  y.  Richtmyer,  4  N.  Y.  38,  53  A.  D.  338,  holding  that 

r  cannot  recover,  seduction  occurring  while  in  another's  service,  though 

n  before  child's  birth. 

roved  in  Vossel  v.  Cole,  10  Mo.  634,  47  A.  D.  136,  holding  that  mother 

eoover  where  seduction  occurs  during  father's  life,  though  child  bom 


>EC.  407,  STATE  y.  VAN  HOUTEN,  S  N.  J.  Ij.  679. 
e  of  similar  crimeci. 

in  State  v.  Robinson,  16  N.  J.  L.  607,  holding  relevant,  that  prisoner 

i  similar  counterfeit  note,  though  acquitted  for  that  offense;  Johnson  v. 

>  Ala.  370,  holding  relevant,  that  prisoner  had  had  a  large  amount  of 

ounterfeit  notes,  and  tried  to  conceal  same. 

n  reference  notes  in  46  A.  D.  744,  on  admissibility  of  evidence  of  similar 

4>  show  prisoner's  intent;  88  A.  D.  680,  on  indictment  for  criminally  ut- 

onterfeit  bank  notes  and  what  may  be  proved. 

n  notes  in  106  A.  S.  R.  996,  on  admissibility  of  other  crimes  where  in* 

itent  may  be  deduced  from  the  act;  62  L.R.A.  258,  260,  on  evidence  of 

nes  on  trial  for  uttering  counterfeit  money. 


,. 


^EC.  408,  VAN  DOREN  ▼.  VAN  DOREN,  S  N.  J.  Ij.  697. 
iSbts. 

n  Chiswell  v.  Morris,  14  N.  J.  £q.  101,  holding  widow's  dower  subject  to 
»nate  share  of  subsisting  mortgage  paid  after  alienation;  Bamett  v.  Grif- 
^.  J.  Eq.  201,  holding  dower,  in  foreclosure  proceeds,  subject  to  portion 
in  subsisting  mortgage  where  mortgage  placed;  Coxe  v.  Higbee,  11  N.  J. 
lolding  plea  of  alienation  during  husband's  life  and  extensive  improve- 
0  defense  to  dower  rights;  Wheeler  v.  Kirtland,  27  N.  J.  Eq.  534,  up- 
lower  rights  in  award  for  land  and  damages  sustained,  less  value  of  in- 
nprovements. 

in  reference  notes  in  6  A,  D.  58;  68  A.  D.  618,^-on  dower  rights  in  im- 
its;  47  A.  S.  R.  763,  on  quantity  of  dower  as  depending  upon  value  of 
ime  of  alienation. 

in  note  in  39  A.  S.  R.  36,  on  assignment  of  dower  out  of  lands  which 
had  alienated. 

piished  in  Jonas  v.  Hunt,  40  N.  J.  Eq.  660,  6  Atl.  148,  holding  that  where 
lents  made  after  husband's  alienation  are  municipal  improvements,  dower 
e  in  increased  valuation. 

>EC.  409,  MARSTON  y.  SEABURT,  9  N.  J.  li.  702. 
of  limitations;  acknowledgment  of  debt. 

n  Crawford  v.  Childress,  1  Ala.  482,  holding  that  direct  admission  of  in- 

ss  will  not  enable  obligee  to  avoid  statute  and  enforce  bond;  Van  Dike  v. 

»,  15  N.  J.  L.  289,  holding  failure  to  reply  specially,  showing  payment,  to 

tatute,  bars  proving  payment;  Disborough  v.  Bidleman,  20  N.  J.  L.  275 

ng  opinion),  as  to  whether  payment  by  one  joint  obligor  avoids  statute 

er. 

Am.  Dec.  Vol  I.— 38. 
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4  AM.  Di:C.  411,  VAUGHN  ▼.  PERINB:,  S  N.  J.  Ij.  798. 
ImpeAchlnc  or  diflcredlUnir  witness. 

Cited  in  Fries  v.  Bnigler,  12  N.  J.  L.  79,  21  A.  D.  62,  holding  that  questioning 
complaining  witness  as  to  statem^its  of  another's  responsibility  for  her  pregnancy, 
improperly  rejected;  Howel  ▼.  Com.  5  Oratt.  664,  holding  that  disallowing  ques- 
tions affecting  witness's  chastity  or  exposing  her  to  criminal  prosecution,  not  re- 
versible error;  United  SUtes  ▼.  White,  5  Cranch,  C.  C.  457,  Fed.  Cas.  No.  16,67», 
holding  refusing  permission  to  question  witness  as  to  having  been  concerned  in 
counterfeiting,  proper. 

Cited  in  reference  note  in  ff  A.  D.  665,  on  evidence  of  character  of  female  se- 
duced. 

Cited  in  notes  in  44  A.  D.  176,  177,  on  evidence  as  to  seduced  female's  character 
for  chastity;  82  A.  S.  R.  32,  on  impeachment  of  witness  by  proof  of  character; 
21  A.  D.  59,  on  privilege  of  witness  where  answer  has  direct  tendency  to  degrade 
him. 

Distinguished  in  State  v.  Conkle,  16  W.  Va.  736,  holding  that  cross-examining 
prosecution's  witness  as  to  his  having  slept  with  prisoner's  wife,  properly  dis- 
allowed. 

4  AM.  DEC.  414,  FAIRLY  ▼.  KLINE,  9  N.  J.  L.  754. 

Devise  of  real  estate  to  be  sold  on  happening  of  certain  eTent. 

Cited  in  Rinehart  v.  Harrison,  Baldw.  177,  Fed.  Cas.  No.  11,840,  holding  that 
where  husband  of  deceased  residuary  legatee  of  proceeds  of  land  sale,  dies  before 
contingency  happens,  his  representatives  take;  Freeman  v.  Smith,  60  How.  Pr. 
311,  holding  that  half-brother  may  take  share  of  one  dying  before  contingent  event 
permitting  sale  of  devised  land;  Reading  v.  Blackwell,  Baldw.  166,  Fed.  Cas.  No. 
11,612,  holding  that  direction  to  sell  land  and  distribute  upon  a  contingent  event, 
entitles  deceased  legatee's  representatives  to  take ;  Cropley  v.  Cooper,  6  Liegal  Ga2. 
316;  Cropley  v.  Cooper,  19  Wall.  167,  22  L.  ed.  109,— holding  that  in  devise  to 
mother,  ^en  proceeds  to  children  on  youngest  reaching  majority,  mother  takes 
absolutely,  children  dying;  Lindsley  v.  First  Christian  Soc.  37  N.  J.  Eq.  277,  hold- 
ing that  in  devise  with  power,  contingent  on  mother's  death,  devisee  dying  first,  her 
executors  take;  Hocker  v.  Gentry,  3  Met.  (Ky.)  463,  holding  that  on  direction  to 
sell  land  and  divide  proceeds  on  contingent  e.vent  husband  of  deceased  l^;atee 
takes;  Post  ▼.  Herbert,  27  N.  J.  Eq.  540,  holding  that  devise  in  trust  until  young- 
est grandchild  reaches  majority,  entitles  deceased  minor's  executor  to  take; 
Allen  V.  Watts,  98  Ala.  384,  11  So.  646,  holding  that  direction  to  sell  land  and 
divide  proceeds,  after  life  estate,  gives  minor  power  over  his  share;  Perrine  v. 
Newell,  49  N.  J.  Eq.  57,  23  Atl.  492,  holding  that  estate  in  remainder  contingent 
on  life  estate  may  be  mortgaged  before  determination  of  life  estate;  Wintermute 
V.  Snyder,  3  N.  J.  Eq.  489,  holding  that  legacy  payable  from  proceeds  of  land  sale 
may  be  assigned  before  contingency  permitting  payment  happens;  Milhollen  v. 
Rice,  13  W.  Va.  510,  holding  that  devise  of  lands  to  wife  for  life,  with  power, 
does  not  convey  fee;  Richey  v.  Johnson,  30  Ohio  St  288,  on  rights  under  devise 
contingent  on  future  event. 

Cited  in  reference  notes  in  9  A.  D.  607;  19  A.  D.  394;  26  A.  D.  75;  41  A.  D. 
740;  4  A.  S.  R.  592,— as  to  when  legacy  vests;  37  A.  D.  461,  as  to  when  vested 
legacies  are  given  by  will. 

Cited  in  note  in  9  L.R.A.  214,  on  vested  remainders. 

4  AM.  DEC.  417,  HEISTER  v.  FORTNER,  9  BINX.  40. 
Title  to  real  estate^Unrecorded  instruments. 

Cited  in  McGonigle's  Estate,  36  Pittsb.  L.  J.  N.  S.  261,  holding  that  purchaser 
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at  orphan's  eoart  sale  has  legal  title  as  against  unrecorded  deed ;  McKelvey's  Es- 
tate, 36  Pittsb.  L.  J.  N.  S.  369,  holding  an  unrecorded  assignment  made  by  bene- 
ficiary has  priority  over  judgnient,  in  distributing  proceeds  of  sale;  Draper  v. 
Bryson,  26  Mo.  108,  69  A.  D.  483,  holding  that  purchaser  at  sheriff's  sale,  with- 
out notice  of  prior  unrecorded  deed,  has  valid  title;  Moore  v.  Thomas,  1  Or.  201, 
holding  that  subsequent  mortgage  has  priority  over  unrecorded  mortgage,  though 
existence  known;  Snyder  v.  Martin,  17  W.  Va.  276,  41  A.  R.  670,  holding  pur- 
chaser, entitled  to  have  parol  agreement  executed,  protected  against  subsequent 
judgment  creditors  of  vendor;  Knell  v.  Green  Street  Bldg.  Asso.  34  Md.  67, 
holding  judgment  recovered  subsequent  to  bona  fide  mortgage,  postponed  to  mort- 
gagee's rights,  though  mortgage  recorded  after  recovery;  Magaw  v.  Garrett,  26  Pa. 
319,  holding  that  unrecorded  payment  on  judgment  cannot  prevent  sheriff's  sale 
devesting  lien  of  mortgage  equal  in  point  of  time;  Stewart  v.  Freeman,  22  Pa. 
120,  holding  purchaser  at  sheriff's  sale  protected  against  all  unrecorded  convey- 
ances; Lancaster  County  Nat.  Bank's  Appeal,  127  Pa.  214,  17  Atl.  896,  holding 
that  recorded  acknowledgment  of  payments,  a  charge  on  land,  may  be  disputed  as 
against  judgment  creditor;  Fulmer  v.  Boyer,  11  Lane.  L.  Rev.  209,  holding  that 
judgment  given  as  collateral  security  stands  as  such  for  renewals  of  note,  as 
against  purchaser  thereof;  Watson  v.  Willard,  9  Pa.  89,  holding  that  judgment 
creditor  cannot  question  validity  of  credits  on  debtor's  purchase-money  mortgage ; 
Britton's  Appeal,  46  Pa.  172,  20  Phila.  Leg.  Int.  172,  holding  that  purchase- 
money  mortgage,  unrecorded,  has  priority  over  lien  of  judgment  creditor  with 
notice;  Barnard  v.  Campau,  29  Mich.  162,  holding  oral  notice  of  unrecorded  levy 
not  sufficient  to  defeat  purchaser's  title;  Cover  v.  Black,  1  Pa.  St.  493,  holding  that 
judgment  creditor  purchasing  property  sold  to  satisfy  judgment,  knowing  of  un- 
satisfied mortgage,  liable  therefor;  Bellas  v.  M'Carty,  10  Watts,  13,  holding  that 
bona  fide  purchaser  by  recorded  deed  has  valid  title  as  against  prior  unrecorded 
acknowledged  sheriff's  deed;  Jaques  v.  Weeks,  7  Watts,  261,  holding  that  title 
under  recorded  deed  valid  as  against  claimant  under  unrecorded  mortgage ;  Fried- 
ley  V.  Hamilton,  17  Serg.  &  R.  70,  17  A.  D.  638,  holding  deed  from  son  to  father 
not  implied  notice  of  unrecorded  mortgage,  and  judgment  creditor  has  priority; 
Kauffett  ▼.  Bower,  7  Serg.  &  R.  64,  10  A.  D.  428,  holding  that  purchaser  at  sheriff's 
sale  has  valid  title  as  against  claimant  under  unrecorded  deed ;  McNeil  v.  Magee, 
5  Mason,  244,  Fed.  Cas.  No.  8,916,  to  point  whether  collateral  agreement  merely 
affecting  title  of  lands,  must  be  registered;  Rooker  v.  Rooker,  75  Ind.  571,  holding 
that  parol  trust  cannot  be  enforced  against  title  of  purchaser,  without  notice,  at 
sheriff's  sale;  Martin  v.  Jackson,  27  Pa.  604,  67  A.  D.  489,  holding  mortgagee  be- 
ing unaware  of  provisions  of  will,  purchaser  at  sheriff's  sale  not  affected  there- 
by; Logan  V.  Era,  144  Pa.  312,  22  Atl.  767,  28  W.  N.  C.  464,  48  Phila.  Leg.  Int. 
454,  holding  mortgagee  being  ignorant  of  secret  trust,  purchaser  at  sheriff's  sale 
protected  though  aware;  Harper  v.  Reno,  Freem.  Ch.  (Miss.)  323,  holding  that 
purchaser  having  notice,  before  payment,  of  prior  equitable  lien,  takes  subject 
thereto;  Sheetz  v.  Marks,  2  Pearson  (Pa.)  302,  holding  that  purchaser  at  as- 
signee's sale,  by  undelivered  deed,  takes  property  subject  to  subsequently  disclosed 
trust  estate;  Sheetz  v.  Neagley,  13  Phila.  506,  36  Phila.  Leg.  Int.  340,  holding  that 
judgment  creditor  cannot  defeat  undisclosed  trust  estate  in  debtor's  property; 
Peebles  v.  Reading,  8  Serg.  &  R.  484,  holding  that  purchaser,  without  actual  notice 
that  vendor  holds  land  as  trustee,  has  valid  title;  Twelves  v.  Williams,  3  Whart. 
485,  31  A.  D.  542,  holding  prior  agreement  by  purchaser  at  sheriff's  sale  to  pro- 
tect creditor's  lien  binding  on  his  assignee;  Williams  v.  Logan,  32  Ga.  165,  holding 
niarriage  settlement,  not  recorded,  as  required  by  statute,  not  constructive  notice 
to  purchaser :  Ebbert's  Appeal,  70  Pa.  79,  holding  creditor's  lien  against  tenant  in 


Digitized  by 


Google 


4  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  696 

oommon  not  affected  by  secret  agreement  making  property,  partnership  prop- 
erty; Gunnison  v.  Erie  Dime  Sav.  A  L.  Co.  167  Pa.  303,  27  Atl.  747,  33  W.  N.  C. 
303,  holding  judgment  creditor  of  one  partner  not  bound  by  secret  agreonent  that 
property  in  his  name  is  partnership  property;  Re  Erb,  1  Pearson  (Pa.)  98,  holding 
that  judgm^it  creditor's  lien  against  one  partner  valid,  though  inadvertently 
partnership  property  was  conveyed  in  common;  Shrewsbury  Sav.  Inst.  Appeal,  94 
Pa.  309,  9  VV.  N.  C.  1G6,  37  Phila.  Leg.  Int.  413,  holding  that  judgment  bond  held  as 
security  for  notes  stands  as  such  for  renewals  as  against  judgment  creditor; 
Parker  v.  Pierce,  16  Iowa,  227,  on  right  of  purchaser  at  execution  sale  to  take  land 
free  from  equities  and  secret  trust;  Vannice  v.  Bergen,  16  Iowa,  555, 85  A.  D.  531 
(dissenting  opinion),  on  right  of  purchaser  at  sheriff's  sale  to  have  land  dis- 
charged of  all  unknown  claims;  Bolton  v.  Johns,  5  Pa.  145,  47  A.  D.  404,  holding 
builder's  lien  ineffectual  against  purchaser  when  property  purchased,  not  made 
effectual  by  subsequent  legislative  enactment. 

Cited  in  reference  notes  in  82  A.  D.  613,  as  to  how  far  purchaser  is  protected  by 
registration  laws;  51  A.  S.  R.  36,  on  effect  of  prior  unrecorded  deed  on  title  of 
purchaser  at  execution  sale;  16  L.R.A.  668,  on  priority  of  liens  of  judgment  or  of 
prior  unrecorded  conveyance  in  absence  of  statutory  definition. 

Distinguished  in  Williams  v.  Birbeck,  Hoffm.  Ch.  359,  holding  knowledge  that 
power  of  attorney,  though  unnecessary,  is  recorded,  constructive  notice  of  recorded 
revocation. 
—  Defective  record. 

Cited  in  Montgomery  v.  Dorion,  6  N.  H.  250,  holding  that  title  conveyed  under 
defective  power  of  attorney  valid  as  against  stranger  to  title;  Dufphey  v.  Fre- 
naye,  5  Stew.  A  P.  (Ala.)  215,  holding  recorded  mortgage,  acknowledged  before 
one  justice  only,  incompetent  to  take  it,  not  constructive  notice;  Stewart  v. 
Dampman,  4  Pa.  Super.  Ct.  540,  on  nonreformation  of  defectively  acknowledged 
mortgage  where  rights  of  third  persons  have  intervened;  Carter  v.  Champion, 
8  Conn.  549,  21  A.  D.  695,  holding  recorded  deed  with  wife  of  grantor  as  one  wit- 
ness, not  constructive  notice  to  subsequent  mortgagees;  Shepherd  v.  Burkhalter, 
13  Ga.  443,  58  A.  D.  523,  holding  that  mortgagor's  name  not  being  on  record 
when  judgment  obtained,  purchaser's  title  at  execution  sale  not  affected;  New 
York  L.  Ins.  Co.  v.  White,  17  N.  Y.  469,  holding  mortgage  inserted  out  of 
order  in  official  record  not  notice  to  subsequent  bona  fide  mortgagee;  Simp- 
son V.  Montgomery,  25  Ark.  365,  99  A.  D.  228,  holding  that  where  deed  is 
defective  through  inadvertent  mistake,  equity  will  protect  purchaser  against 
claimants  with  notice;  Hemdon  v.  Doe,  7  Ga.  432,  50  A.  D.  406,  holding  bona 
fide  purchase  without  notice  of  defect,  protected  though  vendor  had  notice; 
Johns  V.  Reardon,  3  Md.  Ch.  57,  holding  recorded  defective  mortgage  not 
constructive  notice  to  subsequent  mortgagee  and  latter  has  priority;  Pringle 
V.  Dunn,  37  Wis.  449,  19  A.  R.  772,  holding  not  constructive  notice  to  bona 
fide  purchaser  where  mortgage  record  had  no  subscribing  witness;  Walker  v. 
Gilbert,  Freem.  Ch.  (Miss.)  85,  holding  that  creditor,  having  knowledge  of 
defect  in  deed,  cannot  defeat  purchaser's  title;  Kerns  v.  Swope,  2  Watts,  75, 
holding  that  memorandum  beneath  acknowledgment,  containing  no  reference 
to  conveyance,  not  implied  notice  of  ownership;  Vickroy  v.  McKnight, 
4  Binn.  204,  holding  that  office  copy  of  defective  record  cannot  be  used  as  evi- 
dence of  ownership;  Dawson  v.  Bigsby,  5  Binn.  204,  denying  implied  notice  to 
actual  settlers,  where  description  in  land  warrant  is  erroneous;  Woolfolk  v. 
Graniteville  Mfg.  Co.  22  S.  C.  332,  holding  registry  of  improperly  probated  deed 
not  notice  of  interest  in  land ;  Rushin  v.  Shields,  1 1  Ga.  036,  56  A.  D.  436,  holding 
certified  copy  of  irregularly  registered  deed  incompetent  as  evidence  of  title; 
Ulrich  V.  Voncida,  1  Penr.  &  W.  245  (dissenting  opinion),  on  right  to  defeat  title 
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by  impeaehiBg  judgment;  Tefft  v.  Munaon,  67  N.  Y.  97  (dissenting  opinion),  on 
right  of  invalid  mortgage  to  have  priority  over  title  of  subsequent  bona  fide  pur- 
ehaser. 

Cited  in  reference  notes  in  28  A.  D.  309,  on  unauthorized  recording  of  instru> 
ments;  60  A.  D.  460,  on  recording  of  unacknowledged  or  defectively  acknowledged 
deed  or  mortgage;  60  A.  D.  407,  on  record  of  defectively  acknowledged  deed  as 
notice  to  subsequent  purchasers  and  encumbrancers. 

Cited  in  notes  in  14  A.  D.  612 ;  1  L.R.A.  192, — on  effect  of  unauthorized  record 
as  notice;  9  A.  D.  266;  23  A.  D.  217;  23  A.  D.  342,— on  record  of  defectively 
executed  instrument  as  constructive  notice;  47  A.  D.  735,  on  unacknowledged  or  de- 
fectively acknowledged  instruments  as  notice. 

Distinguished  in  Shaw  v.  Poor,  6  Pick.  86,  17  A.  D.  347,  holding  r^stry  of  deed, 
executed  by  two,  but  acknowledged  by  one  only,  constructive  notice  to  other's 
creditors. 

Disapproved  in  Reed  v.  Kemp,  16  111.  445,  holding  recorded  unacknowledged  in- 
strument affecting  real  estate,  constructive  notice  to  subsequent  purchasers. 
—  At  sherilT's  sale,  process  Irregalar. 

Cited  in  Blanchard  v.  Goss,  2  N.  H.  401,  holding  that  writ  of  capias  not  being 
set  aside,  its  validity  cannot  be  question  in  action  for  false  arrest;  Jackson  ex 
dem.  Livingston  v.  Robins,  16  Johns.  637;  Jackson  ex  dem.  Livingston  v.  DeLancey, 
13  Johns.  536, 7  A.  D.  403, — holding  that  irregularity  of  judgment  will  defeat  title 
under  execution  sale;  Allen  v.  Parish,  3  Ohio,  188,  holding  that  no  objection  being 
made  when  execution  returned  that  lands  were  not  valued,  bona  fide  purchaser  not 
affected;  Ewing  v.  Higby,  7  Ohio,  pt.  1,  p.  198,  28  A.  D.  633,  holding  that  omis- 
sion to  make  certain  heirs  parties  to  proceedings,  directing  sale,  will  not  defeat 
purchaser's  title;  Sumner  v.  Moore,  2  McLean,  59,  Fed.  Cas.  No.  13,610,  holding 
purchaser  at  sheriff's  sale  not  affected  by  defective  levy;  Boal  v.  King,  6  Ohio,  11, 
holding  that  though  title  is  defective  iif  writ  is  irregular,  judgment  debtor  con- 
cluded, having  failed  to  object  when  deed  was  acknowledged;  Warder  v.  Tainter, 
4  Watts,  270,  holding  that  heirs  of  mortgagor  dying  before  writ  was  issued  can- 
not defeat  title  obtained  at  sherifTs  sale;  Dickerson's  Appeal,  7  Pa.  255,  holding 
that  judgment,  though  irregular,  cannot  be  impeached  to  defeat  title;  Crane  v. 
Hardy,  1  Mich.  56,  holding  that  purchaser  at  sheriff's  sale  has  good  title,  though 
return  irregular;  Bolton  v.  Hamilton,  2  Watts  &  S.  294,37  A.  D.  609  (dissenting 
opinion),  to  point  that  judgment  cannot  be  attacked  collaterally. 

CSted  in  reference  notes  in  71  A.  D.  688,  on  effect  of  reversal  of  judgment  on  sale 
under  execution;  76  A.  D.  124,  on  title  acquired  at  sale  under  final  decree,  though 
afterward  reversed. 

Cited  in  notes  in  3  L.R.A.  764,  on  rights  of  execution  purchaser;  21  L.RA. 
37,  on  priority  by  record  to  purchaser  at  execution  or  judicial  sale. 

Distinguished  in  Arnold  v.  Gorr,  1  Rawle,  223,  holding  that  judgment  cannot 
be  impeached  to  defeat  purchase  by  third  party  at  execution  sale. 

4  AM.  Di:C.  4S0,  BANTIiEON  ▼.  SMITH,  2  BINN.  146. 
lilen  of  encmnbranoes. 

Referred  to  as  leading  case  in  Fassitt  v.  Middleton,  6  Phila.  196,  20  Phila.  Leg. 
Int.  367,  holding  lien  of  owner  of  ground  rent,  paramount  to  all  subsequent 
liens. 

Cited  in  Wood's  Appeal,  30  Pa.  274;  Pancoast's  Appeal,  8  Watts  &  S.  381,— 
holding  ground  rent  with  right  of  re-entry,  payable  from  proceeds  of  sheriff's 
sale  under  stranger's  judgment;  Dougherty's  Estate,  9  Watts  &  S.  189,  42  A.  D. 
326,  holding  same  although  there  was  property  on  premises  subject  to  distress; 
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W<**t4>rn  BftMk  V,  Willi  Its,  1  Clark  (Pa.)  188,  holding  arrears  Qt  \ 
»1>1*!  out  of  prM(.t^eilM  from  judicial  Ba)«  of  tbe  land;  Re^d  v.  R«m1,  I 
235,  holding  proci^dB  of  fltheriU's  aate  aubje<:t  U>  arr^irs  du^  ws  widoir 
Wertis'ji  Api^ttl.  65  Pji.  IJOfi,  2  Phi  la.  Ijeg.  Ga^.  212,  holding  that  |m 
nalp  against  cmo  owning  land  charged  with  widow^s  thirds  o^nd  woriga^i 
j*?c't  thereto;  Butiting'a  Estate,  l(S  W.  N.  C.  335.  42  Phil*.  Leg,  lot  Jt 
402,  holding  righti*  of  owner  of  ground  rent  not  affectf^i  bj'  pattitiflu 
iNJtaie;  Brown  v.  tlohn«fm,  4  Rawle,  146,  holding  lot  charged  with 
nxrcuijon  of  judgment  on  grantor'a  covf'.nantt  notwithstanding  hi*  i 
fldp  tmh  of  a  part;  Mather  v.  MeMichael,  13  Pa.  301,  holding  «b«ri 
owner  of  ground  rput  for  distribution  of  proceeds  to  subsequent  li« 
Kitate.  m  Pittsk  L.  J.  N,  S.  443,  holding  landlord  entitled  to  pre 
amount  of  w^ater  rents  paid  hy  him  for  les&eo;  Ter-Hoven  i.'.  Kerns,  2  P 
ing  ground  rent  payable  from  proc«?tdis  of  »ale  under  another*i  lien  fp- 
fnr&  n*nl  in-eamf  dmu  Powell  v.  Whitaki^r,  BB  Pa.  445,  5  W.  N.  C,  im 
12  Pltilu.  :Wll.  35  i'hila.  Leg.  Int  m),  alHrming  landlord'a  right  1 
lifiwrng  from  o]M'i]iog  atrett  through  premiss;  Firman  v,  Hohenaa 
DiDt,  R.  537.  boJdjiig  that  widowV  lien  for  arrears  in  annuity  attaehci 
death,  only  to  nurpJue  of  fimd;  Il&njilton  v.  Cttdwalader.  3  Scrg.  &  E.  £ 
vivorship  of  tt'njtnt  in  common  who  gold  tbeir  land  subjeet  t&  ground 

Cited  JO  refftpoee  note  in  42  A.  D*  330,  on  prefpr«*nce  of  arr^ra  erf  § 
over  judginentH  in  payment  out  of  proceeds  of  execution  sale. 

DifltinffuiBhtd  in  oi^Haven  v,  Sherman,  131  III.  115,  ft  L.R.A.  T45.  22 
hokling  an  annuity  payable  from  certain  lands  and  giving  no  power  1 
not  11  rent  chargt-  Terry's  Estate,  13  Phila.  298,  M  Phila,  Leg.  Int.  4 
tbfit  purclianer  Ht  judieial  sale  took  subject  to  mortgage  and  intere 
iind  to  arrears  in  jfioond  ront ;  Prpgliyteriftn  Corporation  v.  Wallace,  3  ] 
holding  that  RherifPf?  Bale  under  junior  judgment  against  one  elain 
mortfTjigor,  exonerated  the  land  from  the  mortf^age  not  yet  due;  D 
Ueyer,  HI  Pa.  274.  35  Pbiln.  Leg.  Int.  463,  holding  that  arreara  in  ( 
dirtHiarged  hy  wberifT's  wale  against  land  immediately  after  dower  cbargi 
Hrtgpnman  v.  BHterty.  1  Pa.  Dist.  R.  704,  11  Pa-  Co.  Ct,  60&,  holding 
vvidow*fl  tefttator  entitled  to  share  pro  rata  in  proceeds  of  land  mortgi 
cure  their  rights ^  Re  Ruppel,  2  N.  B.  N.  Rep.  88»  &7  Fed,  ITS.  30  Pitt^". 
135,  hohling  that  landlord  had  no  lien  for  overdue  rent,  upon  proceeds 
leane  hy  trustiH?  of  bankrupt  lessee;  Harvey  v.  South  Cheater,  99  Pa. 
N,  n.  458,  311  Fhibi,  l^g.  Int.  337,  holding  that  statute  g»v&  priority  U 
claim  for  filmtrng  niiiKancc,  over  grovmd  rent  under  prior  deed. 

Limited  in  Wandn  v.  Smith,  3  Watts  &  R.  9,  holding  proprietor  of  g 
without  right  nf  re- en  try,  not  entitled  to  payment  of  ftrrearH  out  of  ] 
fihi'riff'B  baW  against  terre-tenant j  Miners*  Bank  v.  Heilncr,  47  Pa.  4* 
rent  due  under  eoa!  h'aae,  not  prior  lien  ho  that  execution  j^gainat  Ic 
den  troy  mortgage  on  leasehold. 
—  KjEtlngiiJHlinne^tit ;  r<*H  JudlcatH. 

rieferreil  to  ft«  lea <1  ing  ea«e  in  Powell  v,  Wyoming  Valley  Mfg.  Co*  J 
2U3,  38  Pbila.  r>cg.  Int.  50,  holding  judgment  in  personal  action  for  mi 
bar  to  proceeding  upon  mechanic's  lien. 

Cited  in  lnger^^oll  v.  Sergpant,  1  Whart.  337,  holding  ground-rent  ( 
lease  of  part  of  tbe  land,  not  an  e?ttinguidbmnnt  of  the  whole  rent; 
Kendig,  2  Pearson  (Pa.)  89,  3  Pittsb.  ^7.  IS  Pittsb.  U  J.  131,  holding 
lord's  acceptance  of  note  for  rent  did  extinguish  bi^  right  to  distrain 
Butler  V.  Miller,  1    Denio,  407,  holding  iHiatlel  mortgage  axtingiii^ec 
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ee*8  acceptance  of  bond  and  judgment  thereon  confessed  followed  by  execution ; 
^11  V.  Lenox,  9  Serg.  &,  R.  302,  holding  that  sale  of  land  under  judgment  on 
rant  accompanying  mortgage,  extinguished  lease  made  by  mortgagor;  Fisher 
lush,  4  Legal  Gaz.  137  (affirming  8  Phila.  44,  28  Phila.  Leg.  Int.  36),  holding 
t  acceptance  and  transfer  of  notes  by  lien  creditor,  did  not  extinguish  lien; 
Uline  V.  Keemle,  1  Ashm.  (Pa.)  29,  holding  unexecuted  judgment  for  rent,  no 

to  right  of  distress;  Chipman  v.  Martin,  13  Johns.  240,  holding  unsatisfied  re- 
»ry  on  covenant  for  payment  of  rent,  not  extinguishment  of  right  to  distrain; 
Itner's  Appeal,  63  Pa.  302,  holding  guardian's  judgment  for  rent  without  satis- 
;ion,  not  bar  to  ward's  right  to  distrain;  Snyder  v.  Kunkleman,  3  Penr.  &  W. 
,  holding  that  lessor's  recovery  on  covenant  to  pay  rent,  did  not  take  away  right 
Ustrain  theretor;  Walters  v.  Steele,  210  Pa.  219,  59  Atl.  821,  holding  that  an- 
ty  charged  on  land  continues  as  charge  thereon  after  judicial  sale  for  arrear- 
i  of  the  annuity;  Mohler's  Appeal,  8  Pa.  26,  holding  unsatisfied  judgment  for 
iars  of  widow's  annuity,  charged  on  devised  land,  no  bar  to  action  against 
nee  of  devisee;  Mohler's  Appeal,  5  Pa.  418,  47  A.  D.  413,  holding  proceeds  of 
^ent  for  arrears  of  widow's  annuity,  subject  to  her  claim  for  other  arrears, 
igainst  assignee  of  judgment;  Juvenal  v.  Patterson,  10  Pa.  282,  holding  col- 
ral  agreement  between  parties  in  ground  rent,  no  defense  to  action  on  covenant 
issig^ee  of  rent  without  notice;  Lensing  v.  Thompson,  2  Legal  Chron.  13,  31 
la.  Leg.  Int.  4,  holding  that  judicial  sale  did  not  extinguish  mortgage  lien, 
re  there  were  arrears  of  prior  rent  charge;  Rheinstrom  v.  Green,  4  Luzerne 
.  Reg.  219,  7  Legal  Gaz.  254,  holding  pendency  of  action  on  a  debt,  no  bar  to 
kchment  under  fraudulent  debtor's  act;  Bank  of  Chenango  v.  Hyde,  4  Cow. 
,  holding  action  on  note  not  barred  by  unsatisfied  judgment  on  the  debt; 
ch  V.  White,  2  Gall.  152,  Fed.  Cas.  No.  6,209,  holding  mortgagee  entitled,  after 
closure,  to  sue  on  attendant  note  for  deficiency;  Gordon  v.  Correy,  5  Binney, 

holding  groimd-rent  proprietor's  lien  not  loss,  by  his  taking  bond  and  warrant 
ittomey  and  entering  up  judgment;   Re  Thompson,  2  Browne    (Pa.)    297; 
Ln  V.  McFee,  2  Miles  (Pa.)  214, — holding  that  mechanics'  lien  was  not  eztin- 
ihed  by  lienor's  acceptance  of  bond  and  judgment  thereon  confessed, 
ited  in  note  in  15  A.  D.  587,  on  extinguishment  of  right  to  distrain, 
istinguished  in  Hacker  v.  Cozens,  6  W.  N.  C.  468,  holding  that  arrears  of 
md  rent  are  discharged  by  sale  under  junior  encumbrance,  where  no  inter- 
na encumbrance  is  preserved;  Tarver  v.  Rankin,  3  Ga.  210,  holding  that  satis- 
ion  of  foreign  judgment  extinguished  local  judgment  for  same  debt. 
srest  on  arrears  In  rent. 

ited  in  Obermyer  v.  Nichols,  6  Binney,  159,  6  A.  D.  439,  holding  interest  on  ar- 
-8  in  ground  rent  recoverable  in  action  on  covenant  to  pay  the  rent ;  Gaskins  v. 
kins,  17  Serg.  &  R.  390,  holding  interest  on  arrears  of  annuity  recoverable  only 
n  time  of  demand  or  suit  brought;  Ter-Hoven  v.  Kerns,  2  Pa.  St.  96,  holding 
ler  of  ground  rent  receiving  preference  under  sheriff's  sale  not  entitled  to  in- 
«t  on  arrears;  Newman  v.  Keffler,  Brunner,  Col.  Cas.  502,  Fed.  Cns.  No.  10,177, 
ling  interest  recoverable  on  arrears  in  ground  rent,  if  reasonable  demand  made 
payment;  McQuesney  v.  Hiester,  33  Pa.  435,  holding  assignee  of  lessee  not 
le  for  interest  on  arrears  accruing  before  assignment. 


I 


LM.  DEC.  4SS,  IjIPPINCOTT  t.  BARKER,   2  BINN.   174. 
[Idlty  of  assignments  for  creditors. 

lited  in  Cooper  v.  McClun,  16  III.  435,  upholding  a  trust  to  collect  note  paying 
ceeds  to  creditors  as  directed;  Naylor  v.  Fosdick,  4  Day,  146,  4  A.  D.  187,  hold- 
voluntary  assignment  for  benefit  of  creditors  void ;  Pierson  v.  Manning,  2  Mich. 
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446,  boMing  assignment  providing  that  personalty  be  first  exhausted  unless  with 
consent  of  assignor  void;  Baldwin  v.  Porter,  12  Conn.  473,  on  implied  acceptance 
by  trustee  of  trust  in  will;  Leitensdorfer  v.  Webb,  1  N.  M.  34,  on  validity  of  ss- 
■ignments  with  preference  for  certain  creditors. 

Cited  in  reference  note  in  27  A.  D.  207,  on  validity  of  assignment  f<Nr  benefit  of 
creditors. 

—  Assent  of  credlUM*8. 

Cited  in  Brown  v.  Mintum,  2  Gall.  567,  Fed.  Cas.  No.  2,021,  holding  that  as^ 
signor  has  no  attachable  interest  in  property  assigned  for  creditors  after  assent 
thereto  by  creditors. 

Cited  in  notes  in  24  LJLA.  370,  on  presumption  of  assent  to  assignment  or 
deed  of  trust  for  creditors;  4  A.  D.  203,  on  presumption  of  creditors'  assent  to 
assignment  which  is  for  their  benefit;  24  L.RJL  380,  on  effect  of  assent  to  as- 
signment or  deed  of  trust  for  creditors. 

—  Requirement  of  releaae  from  creditors. 

Referred  to  as  leading  case  in  Duggan  v.  Bliss,  4  Colo.  223,  34  A.  R.  80,  hold- 
ing assignment  conditional  upon  release  before  receiving  benefits  thereof,  void. 

Cited  in  Re  Bank  of  United  SUtes,2Pars.  Sel.  Eq.  Cas.  110;  Brashear  v.  West, 
7  Pet  008,  8  L.  ed.  801, — ^upholding  assignment  excluding  from  its  benefits  credit^ 
ors  failing  to  release  claim  within  certain  time;  Clayton  v.  Johnson,  30  Ark.  400, 
38  A.  R.  40;  McCall  v.  Hinkley,  4  Gill,  128;  Lea's  Appeal,  0  Pa.  604;  Halsey  v. 
Fairbanks,  4  Mason,  206,  Fed.  Cas.  No.  6,064, — ^upholding  an  assignment  for  bene- 
fit of  creditors  with  stipulation  for  release;  Jones  v.  Dougherty,  10  Ga.  273, 
upholding  as  between  parties,  assignment  with  stipulation  for  release  by  creditors 
of  claims;  Hall  v.  Denison,  17  Vt.  310,  upholding  assignment  giving  preference  to 
creditors  assenting  and  releasing  claims,  balance  to  remaining  creditors;  Robin- 
son V.  Belt,  187  U.  S.  41,  47  L.  ed.  66,  23  Sup.  Ct.  Rep.  16,  upholding  assignment 
stipulating  for  release  of  creditor's  claim  as  condition  of  preference;  Weiner  v. 
Famum,  2  Clark  (Pa.)  170,  holding  assignment  for  creditors  stipulating  for  re- 
lease not  void  as  preference  under  bankrupt  law ;  Albert  v.  Winn,  7  Gill,  446; 
Grover  v.  Wakeman,  11  Wend.  187,  26  A.  D.  624  (affirming  4  Paige,  23),— holding 
assignment  excluding  from  its  boiefits  creditors  failing  to  release  claims,  void; 
Howell  V.  Edgar,  4  111.  417,  holding  assignment  to  which  creditors  might  assent 
within  year  on  condition  of  assignor's  release  in  law  and  equity  void;  Atkinson  v. 
Jordan,  6  Ohio,  293,  24  A.  D.  281,  holding  assignment  for  preferred  creditors 
stipulating  for  release  or  condition  precedent  void;  The  Watchman,  1  Ware,  233, 
Fed.  Cas.  No.  17,261,  holding  assignment  for  benefit  of  creditors  who  become  par- 
ties and  execute  release  void  as  to  dissenting  creditor;  Thomas  v.  Jenks,  6  Rawle, 
221,  holding  assignment  of  partnership  property  for.  creditors  on  condition  of  re- 
lease within  certain  time  void;  Miller's  Estate,  6  Phila.  322,  24  Phila.  Leg.  Int. 
276,  on  right  to  assign  property  for  creditors  with  stipulati<m  of  release. 

Cited  in  reference  note  in  34  A.  D.  144,  on  effect  of  clause  in  assignment  for 
creditors,  exacting  release  from  creditor  of  all  demands  against  debtor. 

Cited  in  notes  in  24  A.  D.  293,  on  effect  of  exacting  release  in  assignment  for 
creditors;  16  A.  D.  342,  on  invalidity  of  assignments  requiring  releases  from 
creditors. 

Disapproved  in  Brown  v.  Knox,  6  Mo.  302,  holding  trust  deed  for  benefit  of 
creditors  releasing  claim  within  certain  time  void;  Ware  v.  Wanless,  2  Wyo. 
144,  holding  that  assignment  to  be  shared  pro  rata  by  creditors,  in  full  dis- 
charge of  claims  void. 
» Provision  for  assignor's  benefit. 

ated  in  McAllister  v.  Marshall,  6  Binn.  338,  6  A.  D.  468;  liTCluig  v.  Leeky, 
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3  Penr.  ft  W.  83,  23  A.  D.  64, — holding  assignment  by  insolvent  debtor  reserving 
portion  of  property  for  his  benefit  void. 

4  AM.  DEC.  446,  COM.  ▼.  SEARLE,  9  BINN.  SSS. 
Vorgerj;  what  constitutes. 

Cited  in  Com.  v.  Biles,  3  Phila.  350,  16  Phila.  Leg.  Int.  53,  holding  alteration  of 
figures  in  journal  to  conceal  defalcation,  forgery. 

Distinguished  in  Com.  v.  Pioso,  18  Lane.  L.  Rev.  185,  17  Pa.  Super.  Ct.  45,  hold- 
ing insertion  of  additional  figure  in  body  of  promissory  note  foigery. 
Setting  out  nnneoesaary  paita  of  bill. 

Cited  in  Griffin  v.  State,  14  Ohio  St.  55,  holding  number  of  bill  not  necessary  ta 
indictment  for  counterfeiting  but  when  description  of  identity  not  surplusage;. 
State  V.  Carr,  5  N.  H.  367,  holding  number  of  bill  not  essential  to  an  indictment 
for  passing  counterfeit  bill;  Labbaite  v.  State,  6  Tex.  App.  257;  Perkins  v.  Com^ 
7  Gratt.  651,  56  A.  D.  123, — ^holding  no  variance  in  forgery  prosecution  for  fail- 
ure to  set  out  indorsements. 
Uttering  forged  instmments. 

Cited  in  People  v.  Tomlinson,  35  Cal.  503;  United  States  v.  Mitchell,  Baldw. 
366,  Fed.  Cas.  No.  15,787,— on  distinction  between  passing  and  uttering  forged  in- 
strmnent;  State  v.  Calkins,  73  Iowa,  128,  34  N.  W.  777,  holding  offering  note  for 
sale  by  forger  sufficient  represmitation  of  genuineness  to  constitute  uttering; 
Lewis  V.  Com.  2  Serg.  A,  R.  551,  holding  punishment  at  hard  labor  proper,  for 
publishing  counterfeit  bank  note;  Johnson  v.  State,  9  Tex.  App.  249,  holding  one^ 
guilty  of  uttering  forged  deed,  though  the  instrument  was  then  incapable  of 
forgery  by  statute;  State  v.  Redstake,  39  N.  J.  L.  365,  holding  presentation  of 
forged  notes  at  bank  knowing  that  both  maker  and  indorsee  knew  their  forged 
character  not  an  uttering ;  United  States  v.  Wright,  2  Cranch,  C.  C.  296,  Fed.  Cas., 
No.  16,773,  holding  mailing  forged  papers  from  Tennessee  to  Washington  not  an 
uttering  in  Washington;  People  v.  Caton,  25  Mich.  388;  Walker  v.  State,  12T 
Ga.  48,  8  L.R.A.(N.S.)  1175,  56  S.  £.  113,— holding  uttering  forged  note  sufficient^ 
ly  shown  by  offering  to  pass  same;  People  v.  Rathbun,  21  Wend.  509;  Jessup  v.^ 
State,  44  Tex.  Crim.  Rep.  83,  68  S.  W.  988,— holding  uttering  forged  note  by^ 
mailing  not  complete  till  same  is  received. 

Cited  in  note  in  8  L.RJ1.(N.S.)  1175,  on  what  constitutes  uttering  or  publica^ 
tion. 
Safflciency  of  indicstment  or  verdict. 

Cited  in  Strong  v.  State,  1  Blackf.  193,  holding  indictment  concluding  against^ 
the  form  of  the  statute  good  where  but  one  statute  defines  crime  and  annexes 
penalty;  White  v.  Com.  6  Binn.  179,  6  A.  D.  443,  holding  indictment  for  murder 
need  not  conclude  against  the  form  of  the  statute;  Russell  v.  Com.  7  Serg.  &  R,. 
489,  holding  statutory  punishment  for  larceny  proper  though  indictment  did  not 
mention  statute;  State  v.  Flanigin,  5  Ala.  477,  holding  indictment  for  murder- 
framed  as  at  common  law  and  concluding  against  form  of  statute  sufficient; 
Davis  v.  State,  39  Md.  355,  holding  indictment  for  murder  sufficient  without  speci- 
fying d^ree  as  made  by  statute;  McCann  v.  State,  13  Smedes  &  M.  471,  holding 
indictment  for  murder  as  at  common  law  with  punishment  inflicted  under  statute 
unobjectionable. 

Cited  in  reference  notes  in  37  A.  D.  84,  on  form  of  indictment  charging  statutory 
offense;  36  A.  D.  249;  47  A.  D.  589;  53  A.  D.  279,— on  necessity  that  indictment 
for  statutory  offense  conclude  contra  formam  statuti;  94  A.  D.  253,  as  to  wheni 
indictment  for  statutory  offense  must  conclude  "against  form  of  statute." 
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DUtingnished  in  State  r.  Moran,  7  Iowa,  236,  holding  Terdict  of  guilty  as 
charged  in  indictment  defective  for  failure  to  state  degree  of  guilt;  Dick  v.  State, 
3  Ohio  St.  89,  holding  verdict  of  guilty  as  charged  in  indictment  charging  murder 
in  first  degree,  as  by  statute,  insufficient. 
PnnUhment  at  hard  Uit>or. 

Cited  in  note  in  27  L.R.A.  698,  on  construction  of  statutes  conferring  power  to 
compel  prisoner  to  labor. 

•I  AM.  DEC.  451,  COM.  T.  ROSSETER,  S  BINN.  S«0. 
Right  to  mandamiia. 

Cited  in  Com.  ex  rel.  Drexel  v.  Lane,  3  W.  N.  C.  546,  holding  mandamus  to  com* 
pel  entry  of  satisfaction  of  mortgage,  properly  denied  where  other  remedy  existi; 
Com.  ex  rel.  Walton  r.  Lyndall,  2  Brewst.  (Pa.)  425  (dissenting  opinion) ;  Com. 
ex  rel.  Walton  v.  City  Controller,  7  Phila.  29,  25  PhiU.  Leg.  Int.  260  (dissent- 
ing opinion),— on  nonissuance  of  mandamus  where  there  is  another  legal  remedy. 

Cited  in  reference  notes  in  6  A.  D.  589,  on  right  to  mandamus;  48  A.  D.  216, 
as  to  when  right  to  mandamus  exists;  10  A.  D.  226,  on  mandamus  to  control  dis- 
cretion; 47  A.  D.  107,  on  showing  that  petitioner  has  no  other  legal  remedy  in 
application  for  mandamus;  52  A.  D.  490,  on  necessity  that  petitioner  for  mtn- 
damns  show  clear  legal  right  and  no  other  specific  remedy. 

Cited  in  notes  in  19  A.  D.  508,  as  to  when  mandamus  will  be  granted;  89  A.  D. 
730,  on  need  that  no  other  adequate  remedy  exists  to  warrant  mandamus. 

—  Against  prlTate  corporations. 

Cited  in  Phoenix  Iron  Co.  v.  Com.  113  Pa.  563,  6  Atl.  75,  18  W.  N.  C.  250,  43 
Phila.  Leg.  Int.  500,  holding  that  mandamus  lies  to  compel  examination  of  cor- 
poration's books;  Com.  ex  rel.  Boileau  v.  Mt.  Moriah  Cemetery  Asso.  2  W.  N.  C. 
244,  holding  mandamus  compelling  cemetery  association  to  permit  colored  personB 
to  be  buried  on  lot  proper,  when  discretion  has  been  unreasonably  exercised, 
proper;  People  ex  rel.  Coppers  v.  St.  Patrick's  Cathedral,  21  Hun,  184,  holding 
mandamus  not  issuable  to  compel  Catholic  cemetery  association  to  allow  burial 
against  rule  of  church;  State  ex  rel.  New  Orleans  v.  New  Orleans  A  C.  R.  Co. 
37  La.  Ann.  589,  holding  mandamus  not  issuable  to  compel  railroad  company  to 
repair  streets,  there  being  another  remedy;  People  ex  rel.  Ohlen  ▼.  New  York,  L 
E.  &  W.  R.  Co.  22  Hun,  533,  holding  mandamus  not  issuable  to  compel  common 
carrier  to  take  goods;  Birmingham  F.  Ins.  Co.  y.  Com.  92  Pa.  72,  37  Phila.  Leg. 
Int.  51;  Durham  r.  Monumental  Silver  Min.  Co.  9  Or.  41, — holding  mandamus 
not  proper  remedy  to  compel  transfer  of  stock  on  stock  book. 

Cited  in  note  in  51  A.  R.  799,  on  mandamus  to  compel  transfer  of  corporate 
stock  to  purchaser. 

—  Against  public  officers  generally. 

Cited  in  Com.  ex  rel.  Grier  v.  Coxe,  1  Legal  Chron.  89,  holding  mandamus 
compelling  inspector  to  receive  votes  by  proxy,  which  had  been  unreasonably  re- 
jected, proper;  People  ex  rel.  Russell  v.  State  Prison  Inspectors,  4  Mich.  187, 
holding  that  mandamus  will  not  lie  to  restrain  teaching  of  certain  trade  in  prison; 
Thatcher  v.  York  County,  13  Pa.  Dist.  R.  70,  holding  mandamus  not  allowed  to 
compel  appointment  of  tax  collector,  where  petitioner  has  no  right  except  in  com- 
mon with  public;  Garman  v.  Carroll,  1  Pa.  Dist.  R.  530,  holding  that  mandamus 
does  not  lie  to  compel  supervisor  of  roads  to  erect  foot  bridge;  Drexel  v.  Mann, 
6  Watts  &  S.  386,  40  A.  D.  573,  holding  that  supreme  court  has  no  power  to  issue 
mandamus  compelling  district  court  to  sign  bill  of  exceptions;  Porter  Twp.  v. 
Jersey  Shore,  82  Pa.  275,  3  W.  N.  C.  299,  33  Phila.  Leg.  Int.  444,  holding  msn- 
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damns  proper  to  compel  overseer  of  poor  to  support  pauper;  McManus  v.  School 
Controllers,  7  Phi  la.  23,  25  Phila.  Leg.  Int.  213,  holding  mandamus  proper  remedy 
where  teacher's  certificate  is  withheld  by  comptrollers. 

—  To  compel  payment  of  money. 

Cited  in  Harrison  ▼.  Courtright,  4  Luzerne  Leg.  Reg.  297,  7  Phila.  Leg.  Int.  406 ; 
Com.  ex  rel.  Coon  v.  Floyd,  2  Pittsb.  422, — holding  mandamus  proper  remedy  to 
compel  county  treasurer  to  pay  warrants,  improperly  refused;  Shell  v.  Dauphin 
County,  1  Pearson  (Pa.)  89;  Loucks  v.  Thompson,  11  Pa.  Dist.  R.  563;  Com.  ex 
rel.  Pennsylvania  Globe  Gaslight  Co.  v.  Buchanan,  6  Kulp,  217, — holding  borougli 
treasurer  not  compellable  by  mandamus  to  pay  money  which  he  denies  is  due; 
Com.  ex  rel.  Thomas  v.  Allegheny  County,  32  Pa.  218,  holding  mandamus  proper  to 
compel  county  officers  to  provide  fimds  to  pay  interest  on  its  bonds;  Sisson  v. 
Bailey,  1  Luzerne  Leg.  Reg.  56,  holding  mandamus  proper  to  compel  payment  for 
sheep  killed  by  dogs;  Hester's  Case,  2  Watts  &  S.  416,  holding  mandamus  not 
proper  to  compel  commissioners  to  pay  disputed  debt  before  suit  and  judgment; 
Com.  ex  rel.  Griffith  v.  Cochran,  5  Binn.  87,  holding  mandamus  not  proper  to 
compel  secretary  of  land  office  to  reckon  interest  in  certain  manner. 

—  As  to  taxation. 

Cited  in  Com.  v.  Mifflintown,  2  Legal  Gaz.  75,  holding  mandamus  not  proper  to 
compel  borough  authorities  to  levy  tax  to  pay  judgment  creditor;  Com.  ex  rel. 
Smith  V.  Cuncannon,  3  Brewst.  (Pa.)  344,  holding  that  mandamus  will  not  lie  to 
place  name  on  assessment  roll  where  other  remedies  exist;  Com.  ex  rel.  Gaul  v. 
Philadelphia  County,  2  Pars.  Sel.  Eq.  Cas.  220,  holding  mandamus  not  issuable  to 
compel  delivery  of  assessment  books  on  the  groimd  of  having  been  legally  elected 
assessor,  where  other  remedy  exists;  James  v.  Bucks  County,  13  Pa.  72,  holding 
that  where  by  negligence  one  has  lost  right  to  appeal  from  assessment,  mandamus 
will  not  lie  to  compel  commissioners  to  act. 

4  AM.  DKO.  45S,  COM.  y.  ST.  PATRICK'S  SOC.  9  BINN.  441. 
I       Disfranchisement  or  expulsion  of  member  of  organization. 

Referred  to  as  leading  case  in  Evans  v.  Philadelphia  Club,  50  Pa.  107,  21  Phila. 
Leg.  Int.  108,  holding  assault  insufficient  ground  for  expulsion  of  member  of  social 
club. 

Cited  in  People  qx  rel.  Gray  v.  Medical  Soc.  24  B?,rb.  570,  holding  illegal  expul- 
sion of  member  of  medical  society  for  performance  of  services  for  less  than  agreed 
rate;  Schweiger  v.  Society,  13  Phila.  113,  36  Phila.  Leg.  Int.  148;  Society  for 
VisiUtion  of  Sick  v.  Com.  52  Pa.  125,  91  A.  D.  139,  23  Phila.  Leg.  Int.  260,— 
sustaining  expulsion  of  one  feigning  sickness  to  draw  aid  from  beneficial  society; 
Com.  ex  reL  Struwe  v.  Kensington  German  Beneficial  Soc.  17  Phila.  277,  41  Phila. 
Leg.  Int.  174,  holding  embezzlement  ground  for  expulsion  of  member  from  bene- 
ficial society;  State  ex  rel.  Poulson  v.  Grand  Lodge,  I.  O.  0.  F.  8  Mo.  App.  148, 
sustaining  power  of  grand  lodge  to  withdraw  charter  of  lodge  guilty  of  violent 
conduct;  Vivar  v.  Supreme  Lodge,  K.  of  P.  52  N.  J.  L.  455;  Mulroy  v.  Supreme 
Lodge,  K.  of  H.  28  Mo.  App.  463, — holding  suspension  of  member  of  benefit  society 
for  false  accusations  illegal;  People  ex  rel.  Meads  v.  McDonough,  8  App.  Div. 
591,  36  N.  Y.  Supp.  214,  affirming  13  Misc.  677,  35  N.  Y.  Supp.  214,  holding  re- 
fusal of  officer  of  benefit  society  to  sign  checks  until  certain  bills  paid  not  ground 
for  disfranchisement;  People  ex  rel.  Page  v.  Board  of  Trade,  45  111.  112,  holding 
expulsion  of  member  from  board  of  trade  for  failure  to  keep  business  contract 
talid  under  charter;  State  ex  rel.  Graham  v.  Milwaukee  Chamber  of  Commerce, 
20  Wis.  64,  holding  refusal  of  member  of  chamber  of  commerce  to  submit  claim 
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to  arbitration  as  required  by  by-law  not  ground  for  cxpulaion;  Pec^e  ex  reL 
Thacher  y.  New  York  Commercial  Auo.  18  Abb.  Pr.  271,  sustaining  expulsion  of 
member  of  commercial  association  for  obtaining  goods  under  false  pretenses ;  Leech 
▼.  Harris,  2  Brewst.  (Pa.)  571,  sustaining  injunction  restraining  expulsion  of 
member  of  brokers'  society  for  alleged  imfair  sale  to  customer;  People  ex  rel. 
Pinckney  y.  New  York  Bd.  of  Fire  Underwriters,  7  Hun,  248,  holding  member  of 
corporation  formed  to  establish  uniformity  in  insurance  policies  subject  to  expul- 
sion for  insuring  for  lower  rate;  United  States  ex  rel.  De  Yturbide  y.  Metropoli- 
tan Club,  11  App.  D.  C.  180,  sustaining  expulsion  of  member  of  social  club  for 
falsely  accusing  daughter  of  comember  of  writing  anonymous  letters;  People  ex 
rel.  Coffey  y.  Democratic  General  Committee,  52  App.  Diy.  170,  65  N.  Y.  Supp.  57» 
sustaining  power  of  genera]  county  committee  to  expel  member  for  hostility  to 
political  party;  State  ex  rel.  Tyrrell  y.  Jersey  City,  25  N.  J.  L.  536,  sustaining^ 
expulsion  of  member  of  conunon  council  for  accepting  bribes ;  Riddell  y.  Harmony 
Fire  Co.  8  Phila.  310,  28  Phila.  Leg.  Int.  356,  3  Legal  Gaz.  366,  denying  fire  com- 
pany's right  to  expel  member  unless  authorized  by  constitution. 
Power  to  expel  member  of  organization. 

Cited  in  State  y.  Vincennes  Uniyersity,  5  Ind.  87 ;  Com.  y.  Kensington  Beneficial 
Soc.  4  Walk.  (Pa.)  313;  White  y.  Brownell,  4  Abb.  Pr.  N.  S.  162,  2  Daly,  329; 
Hassler  y.  Philadelphia  Musical  Asso.  14  Phila.  233,  37  Phila.  Leg.  Int.  434,— 
holding  power  of  expulsion  implied  by  necessity  when  charter  and  by-laws  of 
association  silent  on  subject. 

Ciled  in  notes  in  114  A.  S.  R.  25,  26,  on  implied  power  of  nonstock  oorporati<» 
to  expel  member;  63  A.  D.  774,  776,  on  corporate  powers  to  disfranchise  or  expel 
members;  114  A.  S.  R.  28,  on  right  of  corporation  or  association  to  expel  member 
for  defamation  of  corporation  or  members;  7  £.  R.  C.  288,  on  inyalidity  of  cor- 
porate by-law  which  is  unreasonable  or  not  warranted  by  statute  under  which  it  ia 
made. 
Validity  of  proylsion  for  expulsion  of  member  of  organization. 

Cited  in  Re  Philadelphia  Artisans'  Institute,  8  Phila.  229,  28  Phila.  Leg.  Int. 
13,  3  Legal  Gaz.  12,  1  Luzerne  Leg.  Reg.  107,  holding  proyision  of  charter  of 
artisans'  association  authorizing  expulsion  of  members  "guilty  of  any  offense 
against  law,"  too  indefinite;  Matkin  y.  Supreme  Lodge,  K.  of  H.  82  Tex.  301,  27 
A.  S.  R.  886,  18  S.  W.  306,  holding  constitution  of  benefit  society  requiring  appli- 
cants to  be  initiated  in  addition  to  fee,  yalid  although  initiation  secret;  Del 
Ponte  y.  Socjeta  Italiana,  27  R.  I.  1,  114  A.  8.  R.  17,  70  L.R.A.  188,  60  AtL  237,. 
sustaining  by-law  of  benefit  society  providing  for  expulsion  of  member  causing 
dissentions;  State  ex  rel.  Pittman  y.  Adams,  44  Mo.  570,  holding  statute  ousting 
college  board  of  curators  for  failure  to  subscribe  oath,  yoid. 
Mandamus  to  compel  reinstatement* 

Cited  in  Screwman's  Beney.  Asso.  y.  Benson,  76  Tex.  552,  13  S.  W.  379,  hold- 
ing mandamus  not  to  lie  to  compel  reinstatement  of  member  of  benefit  society  il- 
legally expelled  until  appeal  as  prescribed  by  constitution. 

Cited  in  note  in  8  L.R.A.  105,  on  mandamus  to  obtain  reinstatement  in  club 
or  other  social  organization. 
Jurisdiction  of  court  oyer  organisation. 

Cited  in  Beesley  y.  Chicago  Journeymen  Plumbers'  Protective  &  Beney.  Aaao. 
44  III.  App.  278,  sustaining  court's  refusal  to  interfere  in  expulsion  of  member 
from  labor  union  when  proceedings  fair;  Robertson  y.  Bullions,  9  Barb.  64,  deny- 
ing power  of  court  to  disfranchise  member  of  religious  body  because  of  want  ot 
qualifications. 


Digitized  by 


Google 


NOTES  ON  AAIERICAN  DECISIONS. 


[453-457 


1  in  note  in  49  L.R.A.  359,  on  conclusiveness  of  decision  of  tribunals  of  as- 
>n  or  corporation  in  matters  of  discipline  for  insufficient  or  unauthorized 

aded  member's  liability  for  dues. 

I  in  Palmetto  Lodge  No.  5,  I.  O.  O.  F.  v.  Hubbell,  2  Strobh.  L,  457,  49  A. 

,  holding  suspended  member  of  Odd  Fellows  order  liable. 

ntment  before  reslfirnation  of  incumbent. 

1  in  State  ex  rel.  Linley  v.  Bryce,  7  Ohio,  pt.  2,  p.  82,  denying  right  of  one 

ted  college  trustee  to  hold  office  until  resignation  of  incumbent. 

t  to  alteration  of  diarter. 

i  in  University  of  Michigan  v.  Williams,  9  Gill  &  J.  365,  31  A.  D.  72,  hold* 

lent  of  corporation  to  alteration  of  charter  inferable  from  acta  in  absence  of 


I>EC.  457,  BURKART  y.  BUCHER,  S  BINN.  455. 
^s  created  by  will— Fee  simple. 

d  in  Campbell  v.  Carson,  12  Serg.  &  R.  54,  holding  fee  simple  given  by 
of  lands  to  be  freely  possessed  and  enjoyed;  Lippett  v.  Hopkins,  1  Gall, 
'ed.  Cas.  No.  8,380,  holding  that  devisee  takes  fee  simple  with  executory 
over  under  devise  to  him  but  to  brothers  and  sisters  on  his  death  without 
Snyder  v.  Baer,  144  Pa.  278,  13  L.R.A.  359,  22  Atl.  897,  28  W.  N.  C.  460, 
vision  in  will  giving  wife  power  to  require  executor  to  sell  for  her  benefit  as 
g  fee. 
D  estate. 

id   in  Crawford  y.  Forest  Oil  Co.  77  Fed.  534,  holding  life  estate  given 
e  by  devise  to  him  and  children;  Dixon  v.  Ramage,  2  Watts  k  S.  142,  holding 
levise  to  wife  and  son  so  long  as  former  remains  unmarried  gives  son  estate 
^  widowhood. 
ate  tail. 

Mi  in  Price  v.  Taylor,  28  Pa.  95,  70  A.  D.  105,  holding  creation  of  estate  tail 
erverted  by  devise  over  on  indefinite  failure  of  issue  of  first  taker. 
te  chargeable  with  legacy. 

ed  in  Fahmey  v.  Holsinger,  65  Pa.  388,  27  Phila.  Leg.  Int.  366;  Baker  ▼. 
1,  1  Pittsb.  382;  Lobach's  Case,  6  Watts,  167, — holding  personal  liability  for 
f  created  by  acceptance  of  devise  of  land  chargeable  with  payment. 
:e  by  warranty  and  survey  as  devisable. 

ed  in  Dull  v.  Heath,  7  Pa.  85;  Gingrich  v.  Foltz,  19  Pa.  38,  57  A.  D.  631; 
▼.  Boyd,  1  Serg.  &  R.  203, — holding  estate  held  by  warranty  and  survey 
against  all  by  state  subject  to  devise. 
tractive  notice  under  grant. 

ed  in  Gingrich  v.  Foltz,  19  Pa.  38,  57  A.  D.  631,  holding  purchaser  at  sheriflTs 
>f  land  held  under  patent  chargeable  with  extent  of  patentee's  estate;  Weeks 
Iwaukee,  L.  S.  &  W.  R.  Co.  78  Wis.  501,  47  N.  W.  737,  holding  purchaser 
patentee  chargeable  with  notice  of  contents  of  patent;  Brush  v.  Ware,  15 
93,  10  L.  ed.  672,  holding  that  patentee  purchases  with  notice  of  prior 
B  of  heirs  under  certificate  of  land  given  for  military  services;  Merritt  v. 
»ert,  Hoffm.  Ch.  166,  holding  purchaser  bound  by  notice  in  vendor's  deed  that 
Id  as  trustee;  Den  ex  dem.  Hance  v.  McKnight,  11  N.  J.  L.  385,  holding  that 
laser  from  executors  selling  in  violation  of  rights  of  cestui  quii  trust  ac- 
s  BO  title  superior  to  executors';  Daughaday  v.  Paine,  6  Minn.  443,  Gil.  304, 
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holding  purchaser  bound  by  recital  of  mortgage  in  deed  as  much  as  by  record  of 
mortgage. 

Cited  in  reference  notes  in  52  A.  D.  66,  on  recitals  in  deeds  as  notice;  49  A.  D. 
170,  on  recitals  or  references  in  deeds  as  notice;  43  A.  D.  131,  as  to  when  vendee 
is  charged  with  notice  of  recitals  in  title  papers. 
New  trial  after  similar  verdicts. 

Distinguished  in  Berks  County  ▼.  Ross,  3  Binn.  520,  5  A.  D.  383,  holding  new 
trial  after  two  concurring  verdicts  proper  if  verdicts  contrary  to  law. 

4  AM.  DEC.  468,  CARSON  ▼.  BIiAZ£R,  %  BINN.  475. 
Adoption  of  oonunon  law  as  to  waters  and  forfeitures. 

Cited  in  Johns  v.  Davidson,  16  Pa.  512,  boldiqg  conunon-law  rule  of  usque  ad 
filum  aqua  inapplicable  to  large  streams  of  Pennsylvania;  Homochitto  River  v. 
Withers,  29  Miss.  21,  64  A.  D.  126,  holding  common-law  rule  that  adjoining  owner 
takes  to  center  of  fresh-water  stream  inapplicable  to  large  public  rivers  used  for 
navigation;  Re  Tunkhannock  Bridge,  26  Pa.  Co.  Ct.  626,  12  Pa.  Disi.  R.  185,  & 
Northampton  Co.  Rep.  307,  holding  common-law  doctrine  as  to  non-navigability  ot 
fresh-water  rivers  in  which  tide  not  ebb  and  flow  inapplicable  to  Pennsylvania; 
Shrunk  v.  Schuylkill  Nav.  Co.  14  Serg.  &  R.  71,  holding  fresh-water  rivers  of 
Pennsylvania  in  which  tide  not  ebb  and  flow  not  subject  to  common-law  rule  thai 
adjacent  owners  own  soil;  Zimmerman  v.  Union  Canal  Co.  1  Watts  &  S.  346; 
Gordon  v.  Little,  8  Serg.  k  R.  533,  11  A.  D.  632, — ^holding  English  law  respect- 
ing fishery  properties  not  adopted  in  Pennsylvania;  Lyle  v.  Richards,  9  Serg.  k 
R.  322,  holding  conunon-law  doctrine  as  to  forfeitures  adopted  in  Pennsyl- 
vania. 

Cited  in  note  in  42  L.R.A.  173,  on  governmental  repudiation  of  common-law  rule 
as  to  title  to  land  under  nontidal  rivers. 
What  streams  navigable. 

Cited  in  McCullough  v.  Wall,  4  Rich.  L.  687,  53  A.  D.  715;  Scott  v.  Willson,  3 
N.  H.  321, — holding  navigable  all  rivers  in  which  tide  ebbs  and  flows. 

Cited  in  reference  notes  in  38  A.  D.  727,  on  what  are  navigable  waters;  16  A. 
D.  391 ;  58  A.  D.  53,— on  what  are  navigable  rivers. 

Cited  in  notes  in  22  L.  ed.  U.  S.  302,  on  what  are  navigable  waters  and  use  of 
streams  and  inland  waters  as  highways;  42  L.R.A.  310,  on  what  waters  are  navi- 
gable; 21  A.  D.  712,  on  what  are  navigable  rivers. 
Ownership  and  control  of  water  rights. 

Cited  in  Craig  v.  Kline,  65  Pa.  399,  3  A.  R.  636,  2  Legal  6az.  289,  27  Phila. 
Leg.  Int.  325,  sustaining  statute  regulating  floating  of  logs  on  Susquehanna  river ; 
McKeen  v.  Delaware  Division  Canal  Co.  49  Pa.  424,  22  Phila.  Leg.  Int.  396,  sus- 
taining state's  power  of  control  over  Delaware  and  Lehigh  rivers  as  navigable 
streams;  Moor  v.  Veazie,  32  Me.  343,  52  A.  R.  655,  sustaining  act  giving  exclusive 
navigation  rights  on  condition  that  river  be  made  sale;  Rundle  v.  Delaware  &  R. 
Canal,  1  Wall.  Jr.  275,  Fed.  Cas.  No.  12,139,  holding  act  for  improvement  of 
navigable  river  without  injury  to  dams  not  grant  of  water,  but  license ;  Watuppa 
Reservoir  Co.  v.  Fall  River,  147  Mass.  548,  1  L.R.A.  406,  18  N.  E.  465,  sustaining 
state's  right  to  appropriate  water  of  great  ponds  for  public  use  without  compensa- 
tion; Gustafson  v.  State,  40  Tex.  Crim.  Rep.  67,  43  L,R.A.  615,  48  S.  W.  518, 
holding  statute  authorizing  taking  of  oysters  from  public  waters  void  when  limit- 
ed to  Uxpayers;  Willow  River  Club  v.  Wade,  100  Wis.  86,  42  L.R.A.  305,  76  N. 
W.  273,  denying  liability  for  trespass  in  fishing  in  navigable  stream  from  row- 
boat  against  protest  of  owner  of  banks  and  bed;  Sutter  v.  Heckman,  1  Alaska, 
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81,  holding  right  to  fish  in  tidal  waters  of  Alaska  not  subject  of  exclusive  grant; 
Com.  T.  Watson,  8  Luzerne  Leg.  Reg.  295,  sustaining  right  of  riparian  owner  along 
navigable  river  to  construct  fish  ponds  on  own  land;  Tinicum  Fishing  Co.  v.  Car- 
ter, 61  Pa.  21,  100  A.  D.  597,  2  L^al  Gaz.  156,  27  Phila.  Leg.  Int.  172,  denying 
riparian  owner's  exclusive  right  of  fishery  in  navigable  stream;  BuUen  v.  Run- 
nels, 2  N.  H.  255,  9  A.  D.  65,  holding  right  to  use  water  of  stream  between  limits 
mentioned  given  by  deed  of  part  of  stream ;  Arnold  v.  Mundy,  6  N.  J.  L.  1,  10  A.  D. 
356,  holding  that  the  proprietors  of  New  Jersey  did  not  under  grant  from  Duke 
of  York  take  such  property  in  soil  of  navigable  rivers  that  they  could  grant  sev- 
eral fisheries  therein. 

Cited  in  reference  notes  in  42  A.  D.  160,  on  common  right  of  fishing  in  navigable 
stream;  38  A.  D.  727,  on  right  of  public  to  fish  in  navigable  waters;  54  A.  D. 
769,  on  public  right  of  fishery  in  navigable  waters;  29  A.  D.  563,  on  right  to  ex- 
elusive  fishery  in  navigable  river;  100  A.  D.  609,  as  to  several  and  exclusive 
fishery  in  navigable  waters ;  7  A.  S.  R.  798,  on  fishing  rights  of  public  in  uninclosed 
flats  between  high  and  low-water  mark  of  sea;  37  A.  D.  59,  on  legislative  regula- 
tion of  public  rights  in  navigable  streams. 

Cited  in  notes  in  41  L.  ed.  U.  S.  997,  on  navigable  waters  and  right  therein; 
60  L.R.A.  487,  on  public  right  of  fishery;  60  L.R.A.  491,  on  how  grants  of  exclu- 
sive right  to  fish  is  made  to  individual;  13  A.  S.  R.  418,  on  right  to  hunt  or  fish 
on  land  of  another. 
*•  Ownership  of  soil  bordering  on  or  under  stream. 

Referred  to  as  leading  cMe  in  The  Magnolia  v.  Marshall,  39  Miss.  109,  holding 
owner  of  shore  between  high  and  low-water  mark  not  deprived  of  ownership  by 
public's  right  to  navigate  stream. 

Cited  in  Stuart  v.  Clark,  2  Swan,  9,  58  A.  D.  49,  sustaining  riparian  owners' 
title  to  aoil  beneath  non-navigable  stream;  Shaw  v.  Oswego  Iron  Co.  10  Or.  37 U 
45  A  R.  146,  holding  title  to  bed  of  floatable  stream  in  riparian  owners;  Kinkead 
V.  Tuigeon,  74  Neb.  573,  121  A.  S.  R.  740,  1  L.R.A.(N.S.)  762,  104  N.  W.  1081, 
holding  rights  of  riparian  owner  along  navigable  river  bounded  by  banks;  Shive- 
ly  V.  Bowlby,  162  U.  S.  1,  38  L.  ed.  331,  14  Sup,  Ct.  Rep.  648,  sustaining  riparian 
proprietor's  ownership  of  soil  to  low-water  mark  along  navigable  river ;  McManus 
▼.  dtrmichael,  3  Iowa,  1,  holding  that  riparian  owner  along  Mississippi  river  owns 
to  high- water  mark;  Barre  v.  Fleming,  29  W.  Va.  314,  1  S.  E.  731,  holding  that 
riparian  proprietors  along  Ohio  river  own  soil  to  low-water  mark  subject  to  ease- 
ment of  public;  Brown  v.  Chadboume,  31  Me.  9,  50  A.  D.  641,  holding  common- 
law  rule  that  riparian  proprietors  own  to  thread  of  fresh-water  stream  adopted 
in  Maine;  Ingraham  v.  Wilkinson,  4  Pick.  268,  16  A.  D.  342,  holding  that  pro- 
prietors of  island  in  non-navigable  stream  own  bed  and  dividing  lines  run  as 
though  no  river  existed;  Wainwright  v.  ^IcCullou^h,  63  Pa.  66,  27  Phila.  Leg. 
Int.  43,  holding  island  in  navigable  river  opposite  land  of  riparian  owner  not  in- 
cluded in  grant;  Middleton  v.  Pritchard,  4  111.  510,  38  A.  D.  112,  holding  one 
Kable  for  cutting  timber  on  island  in  navigable  river  opposite  land  of  riparian 
owner;  Sterling  v.  Jackson,  69  Mich.  488,  13  A.  S.  R.  405,  37  N.  W.  845.  denyingr 
stranger's  right  to  hunt  on  swamp  lands  granted  by  state;  Gilchrist's  Appeal. 
109  Pa.  600,  16  W.  N.  C.  261,  4  Kulp.  3,  42  Phila.  Leg.  Int.  415,  denying  power  of 
eity  whose  boundaries  extend  to  low-water  mark  to  tax  coal  beneath  river  bed; 
Canal  Comrs.  v.  People,  5  Wend.  423  (dissenting  opinion),  on  grant  to  stream  as 
passing  title  to  bed. 

Cited  in  reference  note  in  6  A.  D.  252,  as  to  public  proprietorship  in  navigable 
waters  below  high-water  mark;  23  E.  R.  C.  187,  on  right  or  title  of  littoral  pro- 
prietor between  high-water  and  low-water  mark. 
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•—  Grant  bounded  bjr  stream  or  road. 

Cited  in  Benner  ▼.  Platter,  6  Ohio,  504,  holding  grant  to  non-navigable  stream 
passes  title  to  middle;  Coovert  ▼.  O'Conner,  8  Wiitts,  470,  holding  that  grant  by 
state  of  vacant  land  bounded  by  stream  not  declared  navigable  passes  right  to  soil 
to  middle;  Palmer  v.  Farrell,  129  Pa.  162,  15  A.  S.  R.  708,  18  Atl.  761.  25  W. 
N.  C.  28,  47  Phila.  Leg.  Int  260;  Wood  v.  Appal,  63  Pa.  210,  27  Phila.  Leg.  Int. 
52;  Freeland  v.  Pennsylvania  R.  Co.  197  Pa.  529,  80  A.  S.  R.  850,  58  L.RJL  206, 
47  Atl.  745;  Flanagan  v.  Philadelphia,  42  Pa.  219,— holding  that  grants  along 
navigable  stream  pass  title  to  low-water  mark;  Witter  v.  Harvey,  1  M'Cord,  L. 
67, 10  A.  D.  650,  holding  that  title  of  owners  on  opposite  sides  of  dividing  road  ex- 
tends to  center. 

Cited  in  reference  note  in  30  A.  D.  286,  on  water  course  as  a  boundary. 

Cited  in  note  in  10  A.  D.  385,  on  navigable  river  as  boundary. 

—  Interference  with  stream. 

Cited  in  Bigler  v.  Antes,  21  Pa.  288,  sustaining  right  of  owner  of  dam  in 
navigable  stream  to  maintain  trespass  against  inferior  proprietor  backing  up 
water;  Fufaner  v.  Williams,  122  Pa.  191,  9  A.  S.  R.  88,  1  L.R^  603,  15  AtL  726, 
22  W.  N.  C.  269,  46  Phila.  Leg.  Int.  37,  denying  right  of  mill  owner  without  title 
to  water  to  maintain  action  against  one  raising  level  of  stream;  Parker  v.  People, 
111  111.  581,  53  A.  R.  643,  holding  one  raising  dam  by  permission  of  state  liable  for 
violation  of  statute  prohibiting  obstructions  to  free  passage  of  fish;  People  ex 
rel.  Loomis  v.  Canal  Appraisers,  33  N.  Y.  461,  denying  right  of  riparian  owners 
along  I^fohawk  river  to  damages  for  diversion  of  water;  Gaston  v.  Mace,  33  W.  Va. 
14,  25  A.  S.  R.  848,  5  L.R.A.  392,  10  8.  E.  60,  sustaining  recovery  for  injury  to 
mill  caused  by  floating  logs  in  stream  floatable  only  during  freshet;  Wiener  v. 
Peoples,  17  Lane.  L.  Rev.  289,  denying  right  of  one  maintaining  wharf  below  high- 
water  mark  of  navigable  stream  to  prevent  landing  of  passengers  by  owner  of 
boat ;  Dugan  v.  Bridge  Co.  27  Pa.  303,  67  A.  D.  464,  holding  that  bridge  company 
accepting  franchise  permitting  building  of  bridge  over  navigable  stream  takes  on 
condition  not  to  interfere  with  navigation;  Hart  v.  Hill,  1  Whart.  124,  sustain- 
ing right  of  owner  of  flshery  to  maintain  trespass  for  injury  thereto;  Hooker  v. 
Cummings,  20  Johns.  90,  1 1  A.  D.  249,  denying  stranger's  right  to  fish  in  Salmon 
river  in  which  no  ebb  and  flow  of  tide;  Canal  Appraisers  v.  People,  17  Wend. 
571  (dissenting  opinion),  on  destruction  of  mill  site  on  tributary  by  raising  level 
of  main  stream  as  entitling  owner  to  damages. 

—  Right  to  pump  percolating  waters. 

Cited  in  Katz  v.  Walkinshaw,  141  Cal.  116,  99  A.  S.  R.  35,  64  LJIJI.  236,  74 
Pac.  766,  denying  right  of  landowner  to  remove  percolating  waters  thereby  de- 
priving other  owners  of  use. 

—  Ferry  rights  on  stream. 

Cited  in  Bird  v.  Smith,  8  Watts,  434,  34  A.  D.  483,  holding  exclusive  right  to 
operate  ferry  on  navigable  stream  acquired  only  by  grant  from  state. 
Tenant's  recovery  for  Injury  to  way-going  crop. 

Cited  in  Stultz  v.  Dickey,  5  Binn.  285,  6  A.  D.  411,  sustaining  right  to  main- 
tain trespass  against  one  cutting  way-going  crop;  Forsythe  v.  Price,  8  Watts,  282, 
34  A.  D.  465,  sustaining  right  to  maintain  trespass  against  landlord  for  injury  to 
way-going  crop  after  termination  of  tenancy. 
Effect  of  general  custom. 

Cited  in  United  States  v.  Arredondo,  6  Pet.  691,  8  L.  ed.  547,  holding  that  a 
general  custom  enters  into  and  controls  the  stipulations  of  a  contract  though  at 
variance  therewith. 
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Cited  in  notes  in  50  A:  D.  102,  on  customs  of  landlord  and  tenant  and  their 
validity;  2  L.RJ^.  709,  on  necessity  of  pleading  local  customs  and  usages. 

4  AM.  DEO.  477,  HAMAKGR  v.  EBERIiEY,  2  BINN.  506. 
Snfliclency  of  consideration. 

Cited  in  Thompson  v.  Hudgins,  116  Ala.  03,  22  So.  632,  holding  surrender  of 
claim  without  merit  insufficient  to  support  compromise;  Dolcher  v.  Fry,  37  Barb. 
152,  holding  agreement  to  pay  for  withdrawal  of  action  attacking  judgment  with- 
out consideration  when  no  dispute  as  to  regularity;  Prater  v.  Miller,  26  Ala.  320, 
60  A.  D.  621,  holding  agreement  by  devisee  to  pay  heir  to  withdraw  contest  pro- 
ceedings without  consideration  when  contest  without  foundation;  Butler  v.  Wadley, 
15  Ind.  602,  holding  removal  of  case  to  another  court  sufficient  to  support  appeal 
bond;  Gove  v.  Newton,  58  N.  H.  359,  holding  collector's  forbearance  to  sell  land 
for  nonpayment  of  taxes  sufficient  to  support  promise  to  pay  tax;  Johnes  v. 
Potter,  6  Sei^.  A,  R.  619,  holding  agreement  to  forbear  suit  for  debt  payable  in 
future  sufficient  to  support  promise  to  pay  debt  of  another;  Bums  v.  Harding, 

5  Luzerne  Leg.  Reg.  217 ;  Dooming  v.  Funk,  5  Rawle,  69;  Clark  v.  Russel,  3  Watts, 
213,  27  A.  D.  348, — holding  forbearance  to  sue  good  consideration  for  contract; 
Caldwell  v.  Heitshu,  9  Watts  k  S.  51,  holding  further  forbearance  sufficient  to 
support  guaranty;  Qlasscock  v.  Glasscock,  66  Mo.  627,  holding  promise  to  give 
more  time  for  payment  of  note  sufficient  to  support  contract;  McKelvy  v.  Wilson, 
0  Pa.  183,  holding  promise  of  stranger  to  pay  debt  sufficient  to  support  discon- 
tinuance of  ejectment;  Case  Wagon  Co.  v.  Wolfenden,  63  Wis.  185,  23  N.  W.  485, 
holding  creditor's  agreement  not  to  interfere  with  purchasers  of  property  of  in- 
solvent corporation  sufficient  to  sustain  bond  to  protect  creditors;  Messenger  v. 
Miller,  2  Pinney  (Wis.)  60,  holding  note  and  mortgage  given  for  squatter's  claim 
to  public  lands  without  consideration. 

Cited  in  reference  notes  in  26  A.  D.  109,  on  sufficiency  of  consideration  for 
promise;  49  A.  D.  552,  on  forbearance  as  consideration  for  a  promise;  36  A.  D. 
154;  44  A.  D.  283, — on  forbearance  to  sue  as  a  consideration. 

Cited  in  notes  in  36  A.  S.  R.  146,  on  covenant  never  to  sue;  60  A.  D.  524,  527, 
on  forbearance  to  sue  as  consideration  for  promise. 
Questions  of  fact  for  court. 

Cited  in  Colbum  v.  Groton,  66  N.  H.  151,  22  L.R.A.  763,  28  Atl.  95,  holding 
question  whether  pajrment  of  another's  debt  admission  of  liability  or  purchase  of 
peace  for  court;  Bumham  ▼.  Butler,  58  N.  H.  568,  holding  question  whether  jury 
prejudiced  by  admission  of  evidence  subsequently  withdrawn  for  trial  court. 

4  AM.  DEC.  480,  WIIiCOCKS  ▼.  UNION  INS.  CO.  2  BINN.  574. 

What  Is  barratry. 

Cited  in  Brown  v.  New  London  Union  Ins.  Co.  5  Day,  1,  6  A.  D.  123,  defining 
barratry  as  resistance  of  master  of  neutral  vessel  to  search  by  belligerent.  * 

Cited  in  reference  notes  in  7  A.  D.  182;  13  A.  D.  360;  37  A.  D,  285;  59  A.  D. 
191, — on  what  is  barratry;  52  A.  D.  352,  on  what  constitutes  barratry  and  in- 
surance against  loss  from. 

Cited  in  notes  in  14  £.  R.  C.  358,  on  unlawful  and  intentional  act  of  master  aa 
barratry;  28  L.  ed.  U.  S.  810,  on  what  constitutes  barratry. 
Insurer's  liability  for  selsnre  of  vessel. 

Cited  in  American  Ins.  Co.  ▼.  Dunham,  15  Wend.  9,  holding  insurer  liable  for 
seizure  of  vessel  for  smuggling  although  policy  contains  warranty  against  illicit 
trade. 

Am.  Dec  Vol.  1.— 39.  ^  t 
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Posnession  of  captared  vcAfiel. 

Cited  in  The  Alexander,  1  Gall.  532»  Fed.  Caa.  No.  164,  holding  possesaloB  of 
captors  of  vessel  preserved  by  agreement  of  captured  crew  to  navigate  her. 

4  AM.  DEC.  488,  NIMMO  v.  COM.  4  H£N.  A  M.  57. 
litabtlUj  of  exeontor  or  admlDistrator. 

Cited  in  Cameron  v.  Gibson,  Walk.  (Miss.)  500,  holding  devastavit  bj  adminii- 
trator  shown  by  disbursements  beyond  amount  of  estate  without  payment  of 
claim  of  which  he  had  notice;  Jones  v.  Hobson,  2  Rand.  (Va.)  483,  sustaining 
IK)wer  of  court  of  equity  to  decree  directly  in  creditor's  action  against  executor 
confessing  assets. 

Criticized  in  Hutchcraft  v.  Tilford,  5  Dana,  353,  holding  executor  with  notice 
of  judgment  against  testator  liable  for  permitting  judgment  against  himself  upon 
bond  without  pleading  outstanding  judgment. 
Prima  facie— Correctness  of  acconnt. 

Cited  in  Peale  v.  Ilickle,  9  Gratt.  437,  holding  ex  parte  accounting  by  ad- 
ministrator prima  facie  correct;  Pulliam  v.  Pulliam,  10  Fed.  23,  sustaining  power 
of  court  to  declare  executor's  account  prima  facie  correct  as  to  legatee  with  notice 
of  settlement. 
Compensation  of  executors,  etc. 

C  ited  in  reference  notes  in  60  A.  D.  478,  on  commissions  of  executor  or  ad- 
ministrator; 45  A.  D.  117,  on  allowance  of  expenses,  charges  and  disbursements  to 
executors  and  administrators. 

Cited  in  notes  in  78  A.  S.  R.  203,  on  giving  credit  to  administrators,  for  neces- 
sary expenses  of  administration;   70  A.  D.  695,  on  allowance  for  expenses  for 
Hervices  which  administrator  could  not  be  supposed  competent  to  render;  17  A.  D. 
273,  on  compensation  of  trustees. 
I>evise8  for  credltora. 

Cited  in  McCandlish  v.  Keen,  13  Gratt.  615,  holding  creditors  taking  devises  in 
payment  of  debts  hold  subject  to  rights  of  mortgagee  under  unrecording  mortgage; 
Black  V.  Scott,  2  Brock.  325,  Fed.  Gas.  No.  1,464,  sustaining  direction  in  will  sub- 
jecting estate  to  payment  of  debts. 
Limitations  as  operative  against  state. 

Cited  in  Hepburn's  Case,  3  Bland,  Ch.  95,  holding  limitation  of  actions  available 
against  state ;  Doe  ex  dem.  Kennedy  v.  Townsley,  16  Ala,  239,  holding  statute  of 
limitations  not  operative  against  state  unless  expressly  made  so;  Calwell  v. 
Prindle,  19  W.  Va.  604,  holding  limitations  not  operative  against  state  on  tax 
judgments ;  Com.  v.  Baldwin,  1  Watts,  54,  26  A.  D.  33,  holding  lien  of  judgment 
in  favor  of  state  not  lost  by  time;  Eastern  State  Hospital  v.  Graves  (Eastern 
State  Hospital  v.  Winston),  105  Va.  151,  3  L.R.A.(N.S.)  746,  62  S.  E.  837,  8  A.  4 
E.  Ann.  Cas.  701,  holding  claim  for  treatment  in  state  hospital  not  barred  by 
limitations;  Witten  v.  St.  Clair.  27  W.  Va.  762;  Levasser  v.  Washburn,  11  Gratt 
572, — holding  title  not  obtainable  against  state  by  adverse  possession;  Hoge  v. 
Brookover,  28  W.  Va.  304,  holding  judgments  in  favor  of  state  not  affected  by 
act  requiring  docketing  of  judgments  for  preservation. 

Cited  in  reference  note  in  44  A.  D.  135,  on  running  of  limitations  against  the 
state. 

Cited  in  notes  in  20  L.  ed.  V.  S.  534,  on  running  of  limitations  against  state; 
101  A.  S.  R.  147,  on  origin  and  purpose  of  maxim.  Nullum  tempue  occurrit  regi; 
52  A.  S.  R.  313;  101  A.  S.  R.  152,— on  application  of  maxim.  Nullum  tempuM 
occurrit  regi,  to  governmental  bodies  of  states;  26  L.R.A.  451,  on  applicability  of 
maxim  nullum  tempus  ocurrit  r^<7t  to  acquiring  of  title  to  highway  by  prescription. 
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8taCe*8  liability  for  interest. 

Cited  in  State  v.  Thompson,  10  Ark.  61,  denying  liability  for  interest  on  illegal 
assessment  returned. 
Lien  in  favor  of  state. 

Cited  in  Saunders  v.  Com.  10  Gratt.  494,  holding  bankrupt  not  relieved  of  obli- 
gation to  state  by  discharge  in  bankruptcy;  Leake  v.  Ferguson,  2  Gratt.  410,  hold- 
ing prior  to  act  of  1822  judgment  in  favor  of  state  on  bond  of  officer  bound  only 
half  of  latter's  land. 

Cited  in  note  in  29  LJI.A.  247,  as  to  indebtedness  to  which  priority  of  state  in 
payment  from  assets  of  debtor  applies. 
Judgment  of  Federal  coart. 

Cited  in  Manhattan  Co.  v.  Evertson,  6  Paige,  457,  holding  judgment  of  federal 
court  outside  New  York  not  lien  on  lands  in  state. 
Loss  or  abatement  of  Hen. 

Cited  in  Coombs  v.  Jordan,  3  Bland.  Ch.  284,  22  A.  D.  236,  sustaining  right  to 
maintain  creditor's  suit  after  death  of  debtor  causing  lien  to  abate;  Hurst  v. 
Weathers,  15  Ala.  417;  Burk  v.  Jones,  13  Ala.  167, — ^holding  lien  of  judgment 
upon  land  of  debtor  destroyed  by  his  death;  Mansony  v.  United  States  Bank,  4 
Ala.  735,  holding  lien  of  judgment  suspended  by  injunction  against  execution  with 
bond  of  indemnity;  Cape  Sable  Co.'s  Case,  3  Bland.  Ch.  600,  holding  revival  of 
judgment  lien  not  defeat  subsequent  lien  attaching  while  former  dormant;  Bank 
of  United  States  v.  Winston,  2  Brock.  252,  Fed.  Cas.  No.  944,  holding  judgment 
lien  upon  land  dependent  upon  right  to  sue  out  elegit. 
Examination  of  collector's  books. 

Cited  in  Burlington  Justices  v.  Fennimore,  1  N.  J.  L.  190,  holding  county  not 
bound  by  report  of  committee  appointed  to  examine  collector's  books. 

4  AM.  DEC.  50S,  DABNEHT  v.  GREEN,  4  HEN.  &  M.  101. 
Parol  erldence  as  to  character  of  Instrument. 

Cited  in  Scott  v.  Britton,  2  Yerg.  215;  Hayworth  v.  Worthington,  5  Blackf.  361, 
35  A.  D.  126, — holding  admissible  in  assiunpsit  to  prove  bill  of  sale  intended  as 
mortgage;  Sadler  v.  Taylor,  49  W.  Va.  104,  38  S.  E.  683;  Hursey  v.  Hursey,  56 
W.  Va.  148,  49  S.  E.  367;  Friedley  v.  Hamilton,  17  Serg.  &  R.  70,  17  A.  D.  638,— 
holding  competent  to  show  deed  absolute  on  face  intended  as  mortgage ;  Walraven 
T.  Lock,  2  Patton  &  H.  (Va.)  547,  holding  admissible  to  establish  trust  under  deed 
absolute  on  face. 
Deed  as  mortgage. 

Cited  in  Klinck  v.  Price,  4  W.  Va.  4,  6  A.  R.  268,  holding  deed  given  as  security 
for  loan  mortgage;  Fridley  v.  Somerville,  60  W.  Va.  272,  54  S.  E.  502,  holding 
circumstantial  evidence  competent  in  action  to  have  deed  declared  mortgage; 
Liskey  v.  Snyder,  56  W.  Va.  610,  49  S.  E.  515,  holding  resale  to  debtor  by  pur- 
chaser at  judicial  sale  under  executory  contract  intended  as  mortgage. 

Cited  in  reference  notes  in  25  A.  S.  R.  180,  on  distinction  between  mortgage 
and  sale;  36  A.  D.  43,  as  to  when  absolute  deed  considered  as  mortgage;  79 
A  D.  373,  on  deed  absolute  on  face  as  mortgage  when  intended  to  secure  existing 
debt;  90  A.  D.  351,  on  intention  to  secure  indebtedness  by  conveyance  or  bill 
of  sale  as  criterion  of  mortgage ;  45  A.  D.  446,  as  to  when  equity  of  redemption  is 
knt,  forfeited,  or  barred. 
Sale  In  violation  of  trust. 

Cited  in  Rossett  v.  Fisher,  11  Gratt.  492,  holding  proper  setting  aside  sale  of 
property  not  in  accordance  with  trust. 
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4  AM.  DEC.  506,  DUTAIi  t.  BIBB,  4  HBN.  A  M.  IIS. 
Vendor's  lien  and  protection  against  same. 

Cited  in  Webb  v.  Robinson,  14  Ga.  216,  holding  purchasers  from  vendee  with 
apparent  power  to  convey  without  knowledge  of  vendor's  lien  protected;  Poe  v. 
Paxton,  26  W.  Va.  607,  holding  clsinis  of  mortgagee  without  notice  superior  to 
vendor's  equitable  lien  for  unpaid  purchase  price;  Dunlap  v.  Burnett,  5  Smedes 
t  M.  702,  45  A.  D.  269,  holding  vendor's  equitable  lien  for  unpaid  purchase  price 
inferior  to  claim  of  vendee's  mortgagee  advancing  money  without  knowledge  of 
vendor's  lien;  Tompkins  v.  Mitchell,  2  Rand.  (Va.)  428,  holding  joint  purchaser 
of  land  paying  more  than  share  entitled  to  lien  for  excess  against  other's  mortgagee 
with  notice;  Houston  v.  Stanton,  11  Ala.  412,  holding  note  given  by  subvendee  for 
land  purchased  of  another  with  apparent  right  to  sell  without  knowledge  that 
latter's  vendor  not  paid  superior  to  vendor's  lien;  Eubank  v.  Poston,  6  T.  B. 
Mon.  286,  holding  recital  of  consideration  in  deed  no  bar  to  enforcement  of 
vendor's  lien  against  subsequent  purchaser  not  paying. 

Cited  in  reference  notes  in  52  A.  D.  66,  on  vendor's  lien  on  conveyance  of  land; 
45  A.  D.  272,  on  lien  for  purchase  price  of  vendor  of  land;  17  A.  D.  808;  24  A.  D. 
692,— on  nonenforceability  of  lien  against  subpurchaser  for  valuable  consideration 
without  notice. 

Cited  in  notes  in  15  A.  D.  509,  on  vendor's  liens;  12  A.  D.  262,  on  right  to 
vendor's  lien;  28  A.  D.  190,  on  existence,  waiver  and  assignability  of  vendor's 
lien. 

Parol  evidence  mm  to  consideration. 

Cited  in  Lingan  v.  Henderson,  1  Bland.  Ch.  236,  holding  admissible  to  contra- 
dict receipt  of  consideration  for  deed;  Kimball  v.  Walker,  30  III.  482,  holding  ad- 
missible to  contradict  consideration  recited  in  agreement;  Graybill  v.  Brugh,  89 
Va.  895,  37  A.  8.  R.  894,  21  L.R.A.  133,  17  S.  E.  558,  susUining  right  of  vendor  in 
land  contract  to  show  in  action  for  specific  performance  that  stated  consideration 
not  paid;  Harwell  v.  Fitts,  20  Ga.  723,  holding  seller  not  estopped  to  question  con- 
sideration by  its  recital  in  bill  of  sale;  Eckles  v.  Carter,  20  Ala.  563,  holding 
admissible  to  show  money  consideration  in  bill  of  sale  to  be  slave;  Mead  v. 
Stegcr,  5  Port.  (Ala.)  498,  holding  admissible  to  explain  consideration  in  deed 
for  money  and  *'other  considerations;"  Graham  v.  Lockhart,  8  Ala.  9,  holding  ad- 
missible to  describe  debts  set  out  in  deed  as  consideration;  Beldcn  v.  Seymour,  tf 
Conn.  304,  21  A.  D.  661,  holding  competent  to  show  greater  consideration  in  deed 
in  action  for  breach  of  covenant  of  seisin;  Audenreid  v.  Walker,  11  Phila.  183, 
33  Phila.  Leg.  Int.  82;  Jack  v.  Dougherty,  3  Watts.  151, — holding  competent  to 
show  consideration  in  deed  to  rebut  charge  of  inadequacy;  Brooks  v.  Maltbie,  4 
Stew,  k  P.  (Ala.)  96,  holding  inadmissible  in  action  on  note  to  show  agreement 
to  discharge  same  when  deed  executed;  Martin  v.  Gordon,  24  Ga.  533  (dissenting 
opinion),  on  admissibility  to  show  consideration  of  deed  to  prejudice  of  rights  of 
bona  fide  purchaser. 

Cited  in  reference  notes  in  13  A.  D.  285,  on  parol  evidence  affecting  considera- 
tion named  in  deed ;  53  A.  D.  269,  on  parol  evidence  to  show  real  consideration  of 
deed;  29  A.  D.  730,  on  conclusiveness  of  acknowledgment  of  receipt  of  considera- 
tion in  deed;  12  A.  D.  401,  on  effect  of  contradicting  recital  of  consideration. 

Cited  in  notes  in  14  A.  D.  676,  on  right  to  inquire  into  consideration  of  deed;  20 
L.R.A.  104,  on  parol  evidence  of  further  consideration  than  that  named  in  deed 
to  support  grantor. 
Who  are  necessary  parties. 

Cited  in  Clark  v.  Long,  4  Rand.  (Va.)  451,  holding  mortgagor  necessary  party 
to  action  by  purchaser  of  equity  of  redemption  to  redeem  against  mortgagee;  Lord 
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V.  Cnderdunk,  1  Sandf.  Ch.  4G,  holding  heirs  of  vendor  necessary  parties  in  action, 
to  compel  execution  of  conveyance. 
Possession  as  notice. 

Cited  in  Disbrow  v.  Jones,  Harr.  Ch.  (Mich.)  48,  holding  possession  by  tenant 
notice  to  purchaser  of  premises  of  tenant*s  interest. 

Validity  of  unrecorded  mortgage. 

Cited  in  McCandish  v.  Keen,  13  Gratt.  615,  holding  mortgage  to  secure  bona  fide 
debt  valid  against  creditors  although  not  recorded. 

4  AM.  ]>£€.  510,  liASSIiY  v.  FONTAINE,  4  HEN.  A  M.  14«. 
Collateral  attack  on  grant  or  patent. 

Cited  in  reference  notes  in  43  A.  D.  561,  on  collateral  attack  upon  grant;  43 
A  D.  175,  on  collateral  impeachment  of  government  grants;  12  A.  S.  R.  40,  on 
right  to  attack  patent  collaterally;  34  A.  D.  108,  on  how  far  validity  of  patent 
oiay  be  impeached. 

4  AM.  DEC.  512,  EPPES  v.  COLE,  4  HEN.  AM.   161. 
Assumpsit  for  use  of  land. 

Cited  in  Sutton  v.  Mandeville,  1  Munf.  407,  4  A.  D.  549;  State  v.  Harmon,  15 
W.  Va.  115;  Logan  v.  Lewis,  7  J.  J.  Marsh.  3, — holding  assumpsit  maintainable  in 
absence  of  implied  covenant  to  pay;  Crouch  v.  Briles,  7  J.  J.  Marsh.  255,  23  A. 
D.  404,  holding  action  for  use  and  occupation  maintainable  against  one  occupying 
Itnd  of  another;  Dwight  v.  Cutler,  3  Mich.  566,  64  A.  D.  105,  holding  tenant  at 
will  liable  for  use  and  occupation;  Cahoon  v.  Kinen,  42  Ohio  St.  190,  denying  lia- 
bility of  tenant  in  common  for  use  and  occupation;  Davidson  v.  Ernest,  7  Ala.  817, 
Hustaining  right  of  vendor  to  maintain  assumpsit  for  against  vendee  in  default; 
Boiling  v.  I^rsner,  26  Gratt.  36,  holding  vendor  refusing  to  deliver  possession 
after  payment  liable;  Byrd  v.  Chase,  10  Ark.  602,  holding  assumpsit  not  main- 
tainable against  grantee  subsequently  refusing  to  perform ;  Ward  v.  Bull,  1  Fla. 
311,  holding  relation  of  landlord  and  tenant  necessary  to  support  action;  Lloyd 
T.  Hough,  1  How.  153,  11  L.  ed.  83,  holding  action  for  use  and  occupation  being 
founded  on  contract  not  lie  against  trespasser;  Goshom  v.  Steward,  15  W.  Va, 
657,  holding  action  for  use  and  occupation  maintainable  under  statute  when 
agreement  not  by  deed ;  Briggs  v.  Hall,  4  Leigh,  484,  26  A.  D.  326,  holding  land- 
lord's right  to  rent  lost  by  wrongfully  cutting  grass. 

Cited  in  notes  in  46  A.  D.  289,  on  action  for  use  and  occupation;  4  A.  D.  550; 
23  A.  D.  407, — on  assumpsit  for  use  and  occupation. 

4  AM.  DEC.  517,  CCJRRIE  ▼.  MUTUAL  ASSUR.    SOC.  4  HEN.  A  M.  315. 
Binding  effect  of  charter  and  by-laws  on  members. 

Cited  in  Stratton  v.  Mutual  Assur.  Soc.  6  Rand.  (Va.)  22,  on  binding  effect  of 
laws,  rules,  and  regulations,  governing  an  incorporated  society,  on  members; 
Mutual  Assur.  Soc.  v.  Stone,  3  Leigh,  218,  on  binding  effect  on  members  of  in- 
corporated society  of  amendments  to  its  constitution;  Allen  v.  Life  Asso.  8  Mo. 
App.  52,  holding  where  charter  provision  of  insurance  company  is  abrogated  in 
accordance  with  other  provisions  a  member  taking  policy  with  notice  of  them 
cannot  complain  of  the  change. 

Cited  in  notes  in  32  L.R.A.  486,  on  altered  charter,  by-law,  or  contract  of  mem- 
bership; 53  A.  D.  463,  as  to  when  majority  of  stockholders  may  bind  minority  by 
tcceptanoe  of  amendment  to  charter. 
A'alldltjr  of  prlTlleges  to  corporations  beneficial  to  the  public. 

Cited  in  Daughdrill  v.  Alabama  Life  Ins.  k  T.  Co.  31  Ala.  91,  holding  fact  that  j^ 
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privil^gM  conferred  by  corporate  charter  exceed  public  benefit  therefron  not  mat- 
ter for  coniideration  by  court  in  determining  validity  of  the  grant;  Scranton  t. 
Scrant<m  Electric  Light  k  P.  Co.  8  Pa.  Co.  CX  G26,  holding  an  electric  light  and 
power  company  serves  such  public  purposes  as  to  entitle  it  to  exemption  from 
local  taxation  on  property  which  is  included  in  the  capital  stock  which  pays  t 
state  tax;  Sadler  v.  Ijtngham,  34  Ala.  311,  holding  statutes  providing  for  estab- 
lishment of  private  roads  across  lands  of  third  persons  and  condenmation  of  lands 
for  erection  of  milldams  unconstitutional;  Goddin  v.  Crump,  8  Leigh,  120  (dis 
senting  opinion),  on  constitutionality  of  tax  by  municipal  corporation  to  pro- 
vide for  subscription  to  stock  of  public  service  corporation ;  McKim  v.  Odom,  3 
Bland.  Ch.  407,  on  control  of  state  over  corporations. 
Election  and  resignation  of  oflk^ra. 

Cited  in  Bath  v.  Reed,  78  Me.  276,  4  Atl.  688,  holding  if  officer  does  not  properly 
qualify  on  re-election  he  will  hold  over  under  his  previous  election. 
•—Corporate  oflloers. 

Cited  in  Fearing  v.  Glenn,  1»  C.  C.  A.  888,  38  U.  S.  App.  424,  73  Fed.  116, 
holding  statute  providing  unless  director  is  removed  at  general  meeting  he  shall 
continue  in  office  till  next  annual  meeting  does  not  prevent  a  director  from  resign- 
ing at  any  time. 

Distinguished  in  People  ex  rel.  Floyd  v.  Conklin,  7  Hun,  188,  holding  by 
allowing  himself  to  be  voted  for  as  trustee  of  a  savings  institution,  the  holder  of 
an  incompatable  office  is  deemed  to  have  resigned  therefrom.         • 

4  AM.  DEO.  51 8,  BRICKHOUSE  ▼.  HUNTER,  4  HEN.  A  »f.  S6S. 
Submission  to  arbitration. 

Cited  in  Ligon  v.  Ford,  5  Munf.  10,  holding  award  in  criminal  conversation 
vitiated  by  arbitrator's  refusal  to  hear  impeaching  evidence;  Duff  v.  Core,  27  W. 
Va.  232,  holding  agreement  to  refer  disputed  claim  to  court  oonunissioner  submis- 
sion to  arbitration  not  order  of  reference;  Riley  v.  Larvis,  43  W.  Va.  43,  26  S.  £. 
300,  holding  submission  to  arbitration  by  order  of  court  irrevocable. 

Cited  in  reference  note  in  37  A.  D.  687,  on  sufficiency  of  award  of  arbitrators. 

Cited  in  notes  in  56  A.  D.  383,  on  agreement  to  submit  to  arbitration  as 
defense;  3  E.  R.  C.  428,  on  award  in  arbitration  referring  to  and  adopting  a 
judicial  report  previously  made. 
Objections  first  raised  on  appeal. 

Cited  in  Dey  v.  Martin,  78  Va.  1,  holding  objection  on  appeal  of  insufficiency  of 
bill  for  equitable  relief  too  late. 
Correctness  of  partnership  books. 

Cited  in  Hicks  v.  Chad  well,  1  Tenn.  Ch.  251,  holding  books  prima  facie  correct 
on  accounting  unless  impeached. 

Cited  in  note  in  52  L.R.A.  842,  on  admissibility  of  partnership  books  of  account 
as  between  partners. 
Private  records  as  erldence. 

Cited  in  Chesapeake  &  O.  R.  Co.  ▼.  Deepwater  R.  Go.  67  W.  Va.  641,  50  S.  E. 
890,  holding  records  of  private  corporation  inadmissible  in  its  favor  in  contro- 
versy with  stranger  over  title;  Merrill  ▼.  Ithaca  &  O.  R.  Co.  16  Wend.  586,  SO  A. 
D.  130,  holding  check  rolls  of  days  of  work  performed  by  employees  incompetent 
to  amount  of  work  done  in  action  for  pay. 

4  AM  DEC.  581,  CHICHESTER  ▼.  VASS,   1  MUXF.  #8. 
Jurisdiction  of  equity. 
Cited  in  Thompson  ▼.  Whitaker  Iron  Co.  41  W.  Va.  574,  2%^  E.  795,  deaying 
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jurisdiction  of  equity  to  compel  performance  of  contract  when  adequate  remedy 
It  law;  Western  Min.  &  M^.  Co.  v.  Virginia  Cannel  Coal  Co.  10  W.  Va.  250, 
holding  that  chancery  having  jurisdiction  for  injunctive  purposes  will  retain  case 
to  determine  ownership  of  disputed  lock. 

Cited  in  reference  notes  in  1  A.  D.  534,  on  directing  issue  in  equity;  33  A.  D. 
197,  on  retention  of  case  in  equity  until  entire  matter  is  disposed  of. 

Cited  in  note  in  51  A.  D.  589,  on  extension  of  jurisdiction  once  attaching,  to 
entire  controversy. 

Right  to  discovery. 

Cited  in  Larkey  v.  Gardner,  105  Va.  718,  54  S.  E.  886,  holding  discovery  in 
action  on  bond  properly  denied  for  failure  to  show  necessary  to  recovery. 

Cited  in  reference  note  in  52  A.  D.  132,  as  to  when  hill  of  discovery  will  be 
retained. 

Promises  in  consideration  of  marriage. 

Cited  in  Tilghman  v.  Tilghman,-  Baldw.  464,  Fed.  Cas.  No.  14,045,  sustaining 
agreement  to  increase  wife's  portion  in  consideration  of  marriage;  Nowack  v. 
Berger,  133  Mo.  24,  54  A.  S.  R.  663,  31  L.R.A.  810,  34  S.  W.  489,  holding  marriage 
of  mother  to  one  promising  to  make  child  heir  part  performance  taking  promise 
out  of  statute  of  frauds;  Payne  v.  Coles,  1  Munf.  373,  sustaining  refusal  of  court 
of  equity  to  enforce  promise  to  convey  upon  marriage  when  enforcement  would 
disinherit  issue;  Hayes  v.  Jones,  2  Patton  k  H.  (Va.)  583  (dissenting  opinion), 
on  enforceability  of  parol  promise  to  make  gift  of  slave  in  consideration  of 
marriage. 

Cited  in  reference  notes  in  43  A.  D.  320,  on  marriage  as  consideration  for 
promise;  5  A.  D.  601,  on  parents'  promise  to  make  provision  for  child. 

Cited  in  notes  in  12  L.R.A.  465,  on  sufficiency  of  marriage  as  consideration  to 
support  promise;  7  L.R.A.(N.S.)   734,  on  specific  performance  of  agreement  on 
part  of  third  person  to  make  provision  for  parties  to  contemplated  marriage. 
MnslMind's  right  to  wife's  property. 

Cited  in  Templeman  v.  Fauntleroy,  3  Rand.  (Va.)  434,  sustaining  right  of 
husband's  administrator  to  recover  property  of  deceased  wife  committed  to  general 
gnardian;  McClanahan  v.  Davis,  8  How.  170,  12  L.  ed.  1033,  holding  that  wife's 
remainder  interest  in  slave  passes  to  her  representatives  upon  death  subsequent  to 
husband. 

4  AM.  DKC.  541,  AliEXANDER  ▼.  GREBNUP,  1  BftJNF.  1S4. 
Asgaillng  validity  of  patent. 

Cited  in  Doll  v.  Meador,  16  Cal.  295,  denying  right  to  assail  patent  not  void 
on  face  by  one  not  holding  thereunder;  Gallipot  ex  dem.  Bruner  v.  Manlove,  2 
111.  156,  denying  right  in  ejectment  to  impeach  patent  by  parol  evidence;  Jackson 
ex  dem.  Manicus  v.  Lawton,  10  Johns.  23,  6  A.  D.  311,  holding  patent  issued 
through  fraud  not  apparent  on  face  avoidable  only  in  suit  for  that  purpose;  Nor- 
veil  v.  Camm,  6  Munf.  233,  8  A.  D.  742;  Arnold  v.  Grimes,  2  G.  Greene,  77;  Hilliard 
V.  Doe,  7  Ga.  172, — sustaining  right  to  impeach  in  court  of  law  patent  void  on  face ; 
Jarrett  v.  Stevens,  36  W.  Va.  445,  15  S.  E.  177,  holding  grant  void  without  seal 
of  etate;  Providence  Rubber  Go.  v.  Goodyear,  9  Wall.  788,  19  L.  ed.  566;  Bledsoe 
V.  Well,  4  Bibb.  329,— denying  right  to  assail  patent  by  evidence  dehorn  instru- 
ment; McLaughlin  ▼.  Held,  63  Cal.  208  (dissenting  opinion),  on  collateral  attack 
on  patent. 

Cited  in  reference  notes  in  4  A.  D.  512,  as  to  validity  of  patent;  12  A.  S.  R.  49, 
on  right  to  attadc  patent  collaterally;  43  A.  D.  175,  on  collateral  impeachment  of 
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government  grants;  34  A.  D.  108,  on  how  far  validity  of  patent  may  be  im- 
peached; 36  A.  D.  535,  on  evidence  of  fraud  to  avoid  patent  or  other  public 
grants;  38  A.  8.  R.  615,  on  effect  of  patents  to  public  lands  issued  without 
authority. 

Cited  in  note  in  12  A.  D.  566,  on  right  to  avoid  patoit  valid  on  its  face  col- 
laterally. 
Surrey  as  ffrant. 

Distinguished  in  French  v.  Loyal  Co.  5  Leigh,  627,  holding  survey  of  public  lands 
for  one  under  direction  of  colonial  council  inoperative  as  grant. 

4  AM.  DEC.  &4t,  SUTTON  v.  MANDEVIIXE,   1  MUNF.  407. 
Assnmpstt  for  use  of  land. 

Cited  in  State  v.  Harmon,  15  W.  Va.  115;  Logan  v.  Lewis,  7  J.  J.  Marsh.  3,— 
holding  that  maintainable  in  absence  of  implied  covenant  to  pay;  Boiling  v. 
Lersner,  26  Gratt.  36,  holding  vendor  refusing  to  deliver  possession  after  payment 
liable;  Byrd  v.  Chase,  10  Ark.  602,  holding  not  maintainable  against  grantee 
subsequently  refusing  to  perform;  Butler  v.  Cowles,  4  Ohio,  205,  19  A.  D.  612, 
holding  not  lie  after  recovery  in  ejectment;  Ward  v.  Bull,  1  Fla.  311,  holding 
relation  of  landlord  and  tenant  necessary  to  support  acticm;  Lloyd  v.  Hough,  1 
How.  153,  11  L.  ed.  83,  holding  action  for  use  and  occupation  being  founded  on 
contract  not  lie  against  trespasser. 

Cited  in  reference  notes  in  4  A.  D.  517,  as  to  assumpsit  upon  implied  promise; 
20  A.  D.  447,  as  to  when  action  for  use  and  occupation  lies. 

Cited  in  notes  in  23  A.  D.  407,  on  assumpsit  for  use  and  occupation;  7  A.  D. 
397,  as  to  when  action  for  use  and  occupation  will  lie. 

4  AM.  DEC.  550,  AUSTIN  t.  WHITLOCK,  1  MUNF.  487. 
Recital  of  intention  to  seal  Instrument. 

Cited  in  Loraw  v.  Nissley,  9  Lane.  L.  Rev.  177,  1  Pa.  Dist.  R.  410,  holding 
instrument  with  word  "seaF'  printed  thereon  not  a  sealed  instrument  where  signa- 
ture merely  written  before  word  without  any  mention  of  sealing;  Howe  v.  Dawson, 
Tappan  (Ohio)  169,  holding  note  made  sealed  instrument  by  annexation  of  scroll 
without  recital  of  intention;  Keller  v.  McHuffman,  15  W.  Va.  64;  Cromwell  v. 
Tate,  7  Leigh,  301,  30  A.  D.  506, — holding  note  not  made  specialty  by  seal 
written  in  scroll  without  recital  of  intention  to  seal;  Merritt  v.  Cornell,  1  E.  D. 
Smith,  335,  holding  note  presumed  to  be  under  seal  by  use  of  seal  opposite  maker's 
name  without  recital;  Comerford  v.  Cobb,  2  Fla.  418,  holding  intention  to 
make  note  a  specialty  shown  by  term  "seaF'  in  scroll  following  name  of  maker; 
Clegg  V.  Leroessurier,  15  Gratt.  108,  denying  admissibility  of  evidence  dehors 
note  to  prove  scroll  intended  as  seal;  Parks  v.  Hewlett,  9  Leigh.  511,  holding 
scroll  on  emancipation  instrument  effectual  as  seal  when  intention  manifest 
from  instrument;  Bradley  Salt  Co.  v.  Norfolk  Import.  &  Export.  Co.  95 
Va.  461,  28  6.  £.  567,  holding  recognition  of  actual  seal  necessary  in  body  of  bill 
of  sale;  Smith  v.  Henning,  10  W.  Va.  631;  Cartmill  v.  Hopkins,  2  Mo.  220,— hold- 
ing instrument  not  considered  under  seal  without  recital  of  intention;  Brad- 
ford V.  Randall,  5  Pick.  496,  holding  intention  to  seal  assessor's  warrant  shown  by 
affixation  of  one  seal. 

Cited  in  reference  note  in  36  A.  D.  514,  on  sealing  instrument  and  what  suf- 
ficient. 

Distinguished  in  Jeffery  v.  Underwood,  1  Ark.  108,  holding  recital  as  to  seal 
unnecessary  in  bond  containing  scroll. 
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iticized  in  Miller  v.  Binder,  28  Pa.  489;  Taylor  v.  Glaser,  2  Serg.  k  R.  502,^ 

ng  that  seal  necessary  to  create  specialty  notwithstanding  recital  as  to  seal. 

^f  of  deed. 

bed  in  Corlies  v.  Vannote,  16  N.  J.  L.  324,  holding  deed  not  to  be  established 

roof  dehors  instrument. 

ng  defects. 

ted  in  reference  notes  in  39  A.  D.  368,  on  curing  defect  in  declaration;  59 

.  320,  on  defects  cured  by  verdict. 

bed  in  note  in  23  L.  ed.  U.  S.  491,  on  what  defects  are  cured  by  verdict. 

tf.  I>SC.  555,  RICKETS  v.  DICKENS,  5  N.  C.   (1  MURPH.)    S43. 
ranty  In  conveyances. 

ted  in  Huntley  v.  Waddell,  34  N.  C.  (12  Ired.  L.  32),  holding  conveyance  by 
8  and  bounds  with  covenant  of  warranty  not  covenant  of  quantity;  Maxwell 
ilson,  54  W.  Va.  495,  46  S.  E.  349;  Burbridge  v.  Sadler,  46  VV.  Va.  39,  32  S. 
[)28, — holding  that  covenant  of  warranty  relates  to  title  not  quantity  con- 
l;  Soutberland  v.  Stout,  68  N.  C.  446,  holding  heir  of  life  tenant  conveying 
imple  bound  by  covenant  of  warranty ;  Armi jo  v.  New  Mexico  Town  Co.  3  N. 
44,  5  Pac.  709;  McDonough  v.  Martin,  88  Ga.  675,  18  L.R.A.  343,  16  S.  E.  59; 
uck  V.  Dupuy,  2  Ala.  535, — holding  words  "grant,  bargain,  sell"  not  imply 
r  statute  covenant  of  seisin;  Smith  v.  Ingram,  130  N.  C.  100,  61  L.R.A.  878, 
.  £.  984,  denying  right  of  assignees  under  deed  with  covenant  of  warranty 
ncluding  assigns  to  rely  on  covenant  to  prevent  grantor  from  reclaiming  land 
nyalidity  of  grant. 

ted  in  reference  notes  in  .39  A.  D.  342;  66  A.  D.  670, — on  what  is  implied  by 
8  "grant,  bargain,  and  sell,"  in  deed;  42  A.  D.  675,  on  covenants  implied  from 
>f  words  "grant,  bargain,  and  sell"  in  deed. 

ted  in  note  in  32  A.  D.  355,  on  words  from  which  covenants  for  title  ar'» 
ied. 

on  for  breach  of  covenant. 

ted  in  Grist  v.  Hodges,  14  N.  C.   (3  Dev.  L.)    198,  denying  vendee's  right  to 
ver  for  breach  of  covenant  of  quiet  enjoyment  by  mere  existence  of  better 
without  eviction. 

M.  DEC.  559,  FONVILL.E  v.  CASEY,  5  N.  C.   (1  MURPH.)    389. 
nsfer  of  property  not  In  esse. 

ited  in  Mayer  v.  Taylor,  69  Ala.  403,  44  A.  R.  522,  holding  mortgage  of  un- 
a  crop  superior  to  second  mortgage  before  planting;  Funk  v.  Paul,  64  Wis. 
54  A.  R.  576,  24  N.  W.  419,  holding  mortgage  on  cows  during  period  of 
ation  not  cover  calves  of  against  one  acquiring  lien  after  birth;  Dorris  v. 
S  145  Mich.  216,  108  N.  W.  700,  holding  one  giving  service  of  stallion  for 
rest  in  colt  entitled  to  reco>*er  from  purchaser  with  notice  before  colt  dropped ; 
1  V.  Hull,  48  Conn.  250,  40  A.  R.  165,  holding  contract  of  sale  of  all  colts  foale^l 
ertain  mares  not  void  as  to  creditors  for  want  of  delivery ;  Grant  v.  Steiner,  65 
,  499,  holding  equitable  interest,  insuflScient  to  support  trespass,  conveyed  by 
tgage  of  unsown  crop;  Cudworth  v.  Scott,  41  N.  H.  456,  holding  mortgage 
nited  in  winter  not  cover  crops  sown  in  spring;  Wiant  v.  Hays,  38  W.  Va. 
,  23  L.R.A.  82,  18  S.  E.  807,  holding  land  forfeited  for  nonpayment  of  taxes 
I  by  state  in  trust  for  owner  until  certain  time,  and  citing  annotation  also 
this  point, 
ited  in  noUs  in  23  L.R.A.  465,  on  title  of  mortgagee  of  future  crop;  23  L.R.A. 
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455,  456,  on  potential  interests  on  sale  or  mortgage  of  future  crops;  81  A.  S.  R. 
43;  5  E.  R.  C.  136;  10  E.  R.  C.  476,— on  sale  of  property  not  yet  in  existence;  17 
L.R.A.  81,  on  title  to  increase  of  animals;  46  A.  D.  712,  715,  on  mortgage  of  after- 
acquired  property  and  of  property  having  only  potential  existence. 

4  AM.  DEC.  56S,  WIIiIiIA3fS  r.  BRANSON,  5  N.  C.  (1  MVRPII.)  411. 
Wlio  commoii  carrier. 

Cited  in  Moss  v.  Bettis,  4  Heisk.  661,  13  A.  R.  1,  holding  one  agreeing  to  trans- 
])ort  another's  goods  in  boat  for  hire  liable  as  common  carrier. 

Cited  in  reference  notes  in  14  A.  D.  752;  28  A.  D.  391;  26  A.  D.  467;  28  A.  D. 
657;  26  A.  D.  730;  27  A.  D.  517;  31  A.  D.  761;  39  A.  D.  134,— on  who  are  common 
carriers. 

Cited  in  note  in  47  A.  D.  653,  on  steamboats  as  common  carriers. 
Carrier's  liability  for  loss  of  goods. 

Cited  in  New  Brunswick  S.  B.  k  Canal  Transp.  Co.  v.  Tiers,  24  N.  J.  L.  697,  64 
A.  D.  394,  holding  carrier  not  liable  for  loss  due  to  violent  storm ;  Wolf  v.  Ameri- 
can Exp.  Co.  43  Mo.  421,  97  A.  D.  406,  sustaining  carrier's  liability  for  loss  of 
wine  by  freezing  caused  by  delay  in  transporting;  King  v.  Shepherd,  3  Story,  349, 
Fed.  Cas.  No.  7,804,  holding  embeulement  not  within  clause  in  bill  of  lading 
exempting  carrier  from  liability  for  loss  of  coin  by  perils  of  sea;  Steele  v.  Towns- 
end,  37  Ala.  247,  79  A.  D.  49,  sustaining  carrier's  exemption  from  liability  for 
breakage;  Hays  v.  Kennedy,  3  Grant  Cas.  351,  20  Phila.  Leg.  Int.  116  (dissenting 
opinion),  on  liability  of  carrier  for  loss  by  unavoidable  navigation. 

Cited  in  reference  notes  in  13  A.  D.  474,  on  duties  and  liabilities  of  common 
carriers;  27  A.  D.  518;  31  A.  D.  751, — on  meaning  of  the  term  "dangers  of  the  sea" 
and  analogous  terms. 

Cited  in  notes  in  5  E.  R.  C.  265,  on  liability  of  owner  of  vessel  as  a  common 
carrier;  38  A.  D.  424,  on  effect  of  particular  stipulations  in  bill  of  lading;  4 
L.R.A.  244,  on  bill  of  lading  as  receipt  and  as  contract;  47  A.  D.  652,  on  common 
carriers  by  water;  41  A.  D.  281,  on  meaning  of  term  **perils  of  the  sea"  and 
himilar  terms;  41  A.  D.  287,  on  snags  or  obstructions,  running  on  shore,  or 
boisterous  weather  or  rolling  of  the  sea  as  "perils  of  the  sea." 

4  AM.  DEC.  564,  SMITH  T.  WIIXIAMS,  5  N.  €.   (1  MURPH.)    4S6. 
Parol  evidence  to  modify  or  explain  written  Instnunent. 

Cited  in  Dickenson  v.  Dickenson,  6  X.  C.  (2  Murph.)  279,  denying  admissibility 
to  impress  deed  absolute  on  face  with  trust;  Davis  v.  Shafer,  60  Fed.  764,  denying 
admissibility  to  show  intention  of  subscribers  in  signing  unambiguous  contract  for 
cheese  factory;  Mead  v.  Steger,  5  Port.  (Ala.)  498,  holding  inadmissible  to  show 
different  consideration  in  note;  Moffitt  v.  Maness,  102  N.  C.  457,  9  S.  E.  399. 
denying  admissibility  to  modify  liability  in  bond;  Buckley  v.  Bentley,  48  Barb. 
283,  denying  admissibility  to  show  verbal  waiver  of  protest  contrary  to  terms  of 
note;  Rodgers  v.  Perrault,  41  Kan.  385,  21  Pac.  287;  Pender  v.  Forbes,  18  N.  C. 
( Dev.  A  B.  L. )  250, — denying  admissibility  to  show  warranty  of  soundness  in  bill 
of  sale  of  property;  Bonham  v.  Craig,  80  N.  C.  224,  denying  admissibility  to  vary 
deed  absolute  on  face  by  showing  agreement  to  reconvey;  Tracy  v.  Union  Iron 
Works,  29  Mo.  App.  342,  denying  admissibility  of  parol  proof  of  landlord*s  agree- 
ment to  lay  tracks  as  inducement  to  written  lease  of  foundry;  Pearson  v.  Carson. 
<»9  Mo.  550,  denying  admissibility  to  ingraft  on  lease  agreement  to  build  fences; 
Howard  v.  Thomas,  12  Ohio  St.  201,  holding  parol  evidence  of  landlord's  promise 
to  repair  inadmissible  in  action  on  \i'ritten  lease;  Cobb  v.  Clegg,  137  N.  C.  153,  49 
8.  E.  80,  denying  admissibility  to  vary  written  lease  by  allowing  permission  to 
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use  room  for  another  purpose;  Paysant  t.  Ware,  1  Ala.  100,  holding  admissible  to 
explain  latent  ambiguity  in  contract;  Rollins  v.  Claybrook,  22  Mo.  405,  holding 
competent  to  identify  property  transferred  by  bill  of  sale  when  writing  incomplete. 

Cited  in  reference  notes  in  41  A.  S.  R.  000,  on  parol  evidence  to  establish  war- 
ranty; 41  A.  S.  R.  38,  on  parol  evidence  of  warranty  outside  of  contract  of  sale; 
57  A.  D.  006,  on  parol  evidence  to  show  mistake  in  written  instruments. 

Cited  in  notes  in  11  £.  R.  C.  228,  on  parol  evidence  as  to  warranty  in  lease; 
19  L.R.A.(N.S.)   1194,  on  right  to  show  parol  warranty  in  connection  with  con- 
tract of  sale  of  personalty;  19  A.  1).  534,  on  evidence  of  oral  warranty  where  con- 
tract of  sale  has  been  reduced  to  writing. 
Contemporaneous  parol  agreement. 

Cited  in  Welz  v.  Rhodius,  87  Ind.  1,  44  A.  R.  747,  sustaining  parol  agreement 
not  to  engage  in  similar  business  made  contemporaneously  with  written  lease  of 
hotel. 

4  AM.  DEC.  571,  STATE  t.  OWEN,  5  N.  C.   (1  MURPH.)   452. 
Snfliclency  of  indictment. 

Cited  in  State  v.  Gallimon,  24  N.  C.  (2  Ired.  L.)  372,  holding  indictment  for 
perjury  on  trial  of  former  indictment  must  set  out  such  indictment. 

Cited  in  notes  in  3  A.  S.  R.  280,  on  sufficiency  of  charging  part  of  indictment; 
35  A.  D.  497,  on  sufficiency  of  description  of  injury  in  indictment. 
—  Indictment  charging  murder. 

Cited  in  People  v.  Davis,  73  Cal.  355,  15  Pac.  8,  holding  indictment  that  ac- 
cused wilfully  premeditatedly  assaulted  K.  who  afterwards  died  therefrom,  suf- 
ficient; SUte  T.  Smith,  61  N.  G.  (Phill.  L.)  340,  holding  description  of  weapon 
used  to  commit  murder  as  stick  of  no  value,  sufficient;  Daniels  v.  State,  52  Fkt.  18, 
41  So.  600,  holding  indictment  for  murder  insufficient  without  charge  of  pre- 
mediUted  design  to  effect  death;  State  v.  Moses,  13  N.  C.  (2  Dev.  L.)  452,  hold- 
ing statement  of  depth  of  wound  necessary  in  indictment  for  murder;  State  v. 
•lones,  20  Mo.  58,  holding  indictment  for  murder  insufficient  without  indicating 
location  of  injury  producing  death;  People  v.  Davis,  8  Utah,  412,  32  Pac.  670, 
liolding  murder  in  first  degree  charged  in  indictment  charging  wilful  assault  with 
re^'olver  with  deliberate   malice. 

Cited  in  reference  notes  in  65  A.  D.  505;  10  A.  S.  R.  294,— K)n  sufficiency  of 
indictment  for  murder;  41  A.  D.  305,  on  description  of  wound  In  indictment  for 
murder;  43  A.  S.  R.  192,  on  stating  dimensions  of  wound  in  indictment  for 
homicide;  52  A.  D.  738,  on  description  of  mode  of  conunitting  offense  in  indict- 
ment for  murder. 

Cited  in  notes  in  6  A.  D.  448,  on  necessity  to  charge  degree  of  homicide  in  in- 
dictment; 39  A.  D.  452.  on  sufficiency  of  description  of  wound  from  which  death 
arose;  3  L.R.A.(N.S.)  1021,  on  charge  of  time  of  act  causing  death  in  indictment 
for  homicide. 

4  AM.  DEC.  576,  CRITCHER  ▼.  WALKER,  5  N.  C.   (1  MURPH.)   488. 
What  oonstitiites  a  conditional  sale. 

Cited  in  reference  note  in  90  A.  D.  351,  on  agreement  to  resell  as  conditional 
tale. 
Bar  of  right  to  redeem. 

Cited  in  reference  note  in  45  A.  D.  446,  as  to  when  equity  of  redemption  is  lost* 
forfeited,  or  barred. 

Cited  in  note  in  23  A.  D.  727,  on  what  bars  right  of  redemption. 
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4  AM.  DEC.  57t,  FOWLBR  ▼.  WILIilAMS,  %  BR£V.  804. 
Resclsflloii  of  contract  for  fraud. 

Cited  in  Carter  v.  Walker,  2  Kicb.  L.  40,  sustaining  right  of  purchaser  of  slave 
falsely  claimed  to  be  sound  to  rescind  sale  and  demand  return  of  price;  Desba 
V.  Robinson,  17  Ark.  228,  denying  right  to  maintain  action  for  money  had  aniJ 
received  before  contract  rescinded  for  fraud. 

Cited  in  reference  notes  in  84  A.  D.  484,  on  what  is  necessary  to  rescind  con- 
tract; 56  A.  D.  563,  on  rescission  by  party  deceived  in  contract;  35  A.  S.  R.  490, 
on  buyer's  right  to  rescind  for  breach  of  warranty;  36  A.  D.  151,  on  rescission 
of  sale  for  fraud ;  36  A.  D.  150,  on  offer  to  return  goods  before  bringing  action  for 
breach  of  warranty. 

Cited  in  notes  in  4  A.  D.  633,  on  right  to  rescind  and  prerequisites  to  rescis- 
sion ;  54  A.  D.  146,  on  vendee's  remedies  for  breach  of  warranty  of  quality. 
Proof  of  action  alleged. 

Cited  in  Frazer  v.  Sanders,  3  Brev.  13,  denying  right  to  prove  another  cause  of 
action  than  one  alleged. 
Waiver  of  tort. 

Cited  in  Bryce  v.  Parker,  11  S.  C.  337,  sustaining  right  to  waive  tort  for  breach 
of  warranty  of  soundness  and  sue  on  contract. 

4  AM.  DEC.  581,  LIDE  v.  THOMAS,  %  BKEV.  S34. 
Kilphts  of  Vendee  when  contract  not  fully  performed. 

Cited  in  reference  note  in  16  A.  D.  124,  on  rights  of  vendee  where  vendor  can- 
not secure  privilege  agreed  upon. 

Cited  in  note  in  67  L.R.A.  404,  on  breach  of  covenant  iiS  grant  of  water  power. 
—  Right  to  rescind. 

Cited  in  reference  notes  in  05  A.  D.  446,  on  vendee's  right  to  treat  contract  as 
rescinded  where  vendor  is  unable  to  perform;  35  A.  D.  408^  on  partial  failure  of 
consideration  as  ground  for  rescission ;  35  A.  S.  R.  490,  on  buyer's  right  to  rescind 
for  breach  of  warranty. 

4  AM.  DEC.  58S,  STATE  v.  FIjEY,  1  BREV.  8S8. 
Release  as  bar  to  snbseqnent  trial. 

Cited  in  Re  Begerow,  136  Cal.  203,  56  L.R.A.  528,  68  Pac.  773,  holding-xelease 
of  prisoner  on  habeas  corpus  for  delay  in  trial  no  bar  to  subsequent  proceedings 
for  some  offence. 
Right  to  appeal  from  discharge  on  habeas  corpus. 

Cited  in  Ex  parte  Smith,  8  S.  C.  N.  S.  495,  holding  decision  of  judge  in  dis- 
charging prisoner  on  habeas  corpus  because  pardoned  appealable. 
Principals  and  abettors  In  crime. 

Cited  in  State  v.  Putman,  18  S.  C.  175,  44  A.  R.  569,  sustaining  conviction  of 
all  aiding  in  murder  although  but  one  fired  shot;  Albritton  v.  State,  32  Fla.  358, 
13  So.  955,  8ustai<)ing  conviction  of  those  aiding  in  larceny  up(Ni  proof  that  one  did 
act;  Morgan  v.  State,  120  Ga.  294,  48  S.  E.  9,  sustaining  conviction  of  one  indict' 
ed  for  murder  and  another  as  principal  upon  proof  that  either  perpetrator;  Com. 
v.  Miller,  4  Phila.  210,  17  Phila.  Leg.  Int.  285,  sustaining  conviction  of  murder  of 
those  charged  in  first  and  second  degrees;  People  v.  Bearss,  10  Cal.  68,  holding 
those  abetting  murder  subject  to  conviction  under  statute  although  principal 
acquitted. 

Cited  in  note  in  51  A.  D.  376,  on  bow  aiders  and  abettors  may  be  indicted. 
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SaAciency  of  Indictment. 

Cited  in  Stmte  t.  Dalton,  27  Mo.  13,  sustaining  indictment  charging  wilful  as- 
sault with  knife  used  with  intent  to  kill;  SUte  v.  Higgins,  12  Rich.  L.  402,  hold- 
ing rejection  of  terms  *'then  and  there"  in  indictment  for  murder  proper  if  refer- 
ence uncertain. 

Cited  in  reference  notes  in  65  A.  D.  505,  on  sufficiency  of  indictment  for  murder ; 
41  A.  D.  305,  on  description  of  wound  in  indictment  for  murder. 

Cited  in  note  in  3  A.  S.  R.  280,  on  sufficiency  of  charging  part  of  indictment. 

4  AM.  DEC.  588,  PEARCB  ▼.  SMITH,  t  BREV.  S60. 
Liability  of  executors,  etc.,  de  bonis  non. 

Cited  in  reference  note  in  44  A.  D.  472,  on  powers  and  liabilities  of  executors 
de  bonis  non. 
Liability  on  contracts  with  executors,  etc. 

Cited  in  reference  note  in  27  A.  D.  645,  on  personal  nature  of  contracts  made 
with  executor  and  administrator. 

Cited  in  note  in  52  A.  S.  R.  121,  on  estate's  liability  at  law  for  executor's  and 
administrator's  contracts. 

4  AM.  DEC.  589,  FORBES  v.  RICE,  2  BREV.  363. 
Implied  contract  of  seawortliincss. 

Cited  in  notes  in  5  £.  R.  C.  272,  on  contract  of  affreightment  as  implied  con- 
tract of  seaworthiness  of  vessel ;  4  £.  R.  C.  724,  on  implied  warranty  in  contract  oi 
affreightment  that  ship  is  sufficient  for  the  voyage. 

4  AM.  DEC.  595,  BLANDING  v.  ROGERS,  2  BREV.  S94. 

Measure  of  damages  for  escape. 

Cited  in  reference  notes  in  48  A.  D.  48,  on  measure  of  damages  for  escape;  72 
A.  S.  R.  304,  on  measure  of  damages  against  officer  for  escape  of  prisoner. 

4  AM.  DEC.  596,  STATE  ▼.  LEHRE,  2  BREV.  446. 
Proirin<;e  of  jnry  In  libel  or  slander. 

Cited  in  reference  notes  in  33  A.  D.  37,  on  jury  in  prosecution  for  libel  or 
slander  as  judge  of  both  law  and  facts;  54  A.  D.  110,  on  jury  as  judges  of  law 
and  fact  in  prosecution  for  libel  and  slander. 
Truth  as  defense  to  libel. 

Cited  in  State  v.  Brock,  61  S.  C.  141,  39  S.  E.  350,  holding  truth  competent 
under  constitution  in  defense  of  action  for  libel. 

4  AM.  DEC.  597,  WALTON  v.  BETHUNE,  2  BREV.  458. 
ConclnslTehess  of  admiralty  decree. 

Cited  in  reference  notes  in  48  A.  D.  501,  on  conclusiveness  of  decree  in 
admiralty;  9  A.  D.  594,  on  conclusiveness  of  foreign  admiralty  decrees;  20  L.R.A. 
669,  on  conclusiveness  of  sentences  of  foreign  courts  of  admiralty  in  actions  on 
marine  insurance  policies. 

4  AM.  DEC.  604,  DEIiAIRE  ▼.  KEENAN,  S  DESAUSS.  EQ.  74. 
What  constitutes  equitable  lien. 

Cited  in  Wright  v.  Shtmiway,  1  Biss.  23,  Fed.  Cas.  No.  18,093,  holding  debtor's 
covenant  to  purchase  land  and  mortgage  to  creditor  enforceable  as  equitable  mort- 
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gage;  Monticello  Hydraulic  Co.  v.  Lougbry,  72  IncL  562,  holding  eqoitabk  lien 
created  by  assignment  of  rents  from  dam  in  oonsideraUon  of  repairs;  Re  Howe,  1 
Paige,  125,  10  A.  D.  395,  holding  agreement  for  mortgage  enforceable  in  equity  as 
lien;  Goulding  v.  Bunster,  0  Wis.  513;  Margarum  v.  J.  S.  Christie  Orange  Ca 
37  Fla.  165,  19  So.  637, — ^holding  instrument  intended  as  security  for  debt  en- 
forceable as  equitable  mortgage;  Carter  v.  Holman,  60  Mo.  498;  Boehl  ▼.  Wadgy- 
mar,  54  Tex.  589;  Daggett  v.  Rankin,  31  CaL  321,— holding  equitable  mortgage 
created  by  agreement  to  give  mortgage;  Sillers  t.  Lester,  48  Miss.  513,  holding 
chattel  mortgage  on  mules  and  crops  to  be  grown  to  secure  rent  enforceable  in 
equity;  Woarms  t.  Hammond,  5  App.  D.  C.  338,  sustaining  lien  on  land  for  non- 
payment of  notes  under  agreement  to  gire  deed  of  trust  as  security. 

Cited  in  note  in  18  E.  R.  C.  24,  on  agreement  creating  charge  on  property  as 
equitable  mortgage. 
Snperloritj  of  liens. 

Cited  in  Brown  t.  Bigley,  3  Tenn.  Ch.  618,  holding  lien  for  legal  services  su- 
perior to  subsequent  judgment;  Cayoe  v.  Stovall,  50  Miss.  396,  holding  judgment 
subsequent  to  equitable  mortgage  subordinate  thereto;  Dunlap  v.  Burnett,  5 
Smedes  k  M.  702,  45  A.  D.  269,  holding  lien  of  mortgage  given  by  vendee  for 
]>recedent  debt  superior  to  claim  of  vendor  for  purchase  price;  Welton  v.  Tizzard, 
15  Iowa,  495,  holding  mortgage  misdescribing  lands  superior  to  subsequent  judg- 
ment; Hoagland  v.  Latourette,  2  N.  J.  £q.  254,  holding  interest  under  contract  of 
sale  superior  in  equity  to  judgment  of  creditor  recovered  between  contract  and 
conveyance. 

4  AM.  DEC.  60e,  HOIiMBS  ▼.  SIMONS,  S  DESAUSS.  EQ.   149. 
Parol  CTidencse  to  Tary  deed. 

Cited  in  Troll  v.  Carter,  15  W.  Va.  567,  denying  admissibility  to  show  deed  abs(h 
lute  on  face  intended  as  trust  in  grantor's  favor. 

Cited  in  reference  note  in  45  A.  D.  242,  on  parol  evidence  to  vary  writing  or 
annex  conditions  thereto. 

Cited  in  note  in  11  £.  R.  C.  227,  on  parol  evidence  of  mistake  to  contradict  deed. 

4  AM.  DEC.  e09,  RIVERS  t.  RIVERS,  S  DESAUSS.  EQ.   190. 
Enforcement  In  equity  of  contract  as  to  will. 

Cited  in  Parsell  v.  Stryker,  41  N.  Y.  480,  holding  agreement  to  devise  farm  to 
lessee  free  of  encumbrances  enforceable;  Barrett  v.  Geisinger,  179  111.  240,  53  N.  E. 
676;  Wright  v.  Tinsley,  30  Mo.  389;  McKeegan  v.  O'Neill,  22  S.  C.  454;  Newton 
V.  Newton,  46  Minn.  33,  48  N.  W.  450;  Whiton  v.  Whiton,  179  111.  32,  53  N.  E. 
722, — holding  agreement  to  make  will  in  particular  manner  enforceable  after 
testator's  death;  Hale  v.  Hale,  90  Va.  728,  19  S.  E.  739,  holding  oral  agreement 
between  sisters  to  make  mutual  wills  unenforceable  where  will  of  one  revoked  by 
marriage;  Cawley's  Estate,  136  Pa.  628,  10  L.R.A.  93,  20  Atl.  567  (affirming  6 
Pa.  Co.  Ct.  550),  on  enforcement  of  agreement  to  make  joint  will;  Hugeley  v. 
Lanier,  86  Ga.  636,  22  A.  S.  R.  487,  12  8.  E.  922,  contract  in  consideration  of 
marriage  to  lease  property  by  will  enforceable;  McCabe  v.  Healy,  138  Cal.  81,  70 
Pac.  1,008,  sustaining  power  of  equity  to  enforce  against  estate  decedent's  agree- 
ment to  leave  property  to  nephew  by  will;  Kundinger  v.  Kundinger,  150  Midi. 
630,  114  N.  W.  408,  holding  divorced  husband's  agreement  to  provide  for  wife  by 
will  for  her  relinquishment  of  dower  rights  enforceable  after  his  death;  Johnson  v. 
Hubbell,  10  N.  J.  £q.  332,  66  A.  D.  773,  holding  father's  agreraient  to  divide 
property  equally  upon  son's  giving  sister  equal  share  of  mother's  estate  enforceable; 
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Owens  V.  McXally,  113  Cal.  444,  33  L.R.A.  369,  45  Pac.  710,  holding  agreement  to 
give  niece  property  in  return  for  nursing  enforceable ;  Mundorflf  v.  Kilboum,  4  Md. 
459,  holding  hope  that  vendee  of  slave  upon  vendor's  returning  part  of  purchase 
price  would  make  devise  in  favor  of  latter's  wife  unenforceable. 

Cited  in  reference  note  in  60  A.  R.  Ill,  on  specific  performance  of  provision  in 
will  made  in  consideration  of  benefit. 

Cited  in  notes  in  14  L.R.A.  862,  on  what  constitutes  agre^nent  to  give  property 
by  will;  66  A.  D.  784,  on  validity  of  agreement  to  make  particular  disposition  of 
property  by  will;  66  A.  D.  787,  788,  on  specific  performance  of  agreement  to  make 
particular  disposition  of  property  by  will. 
Validity  of  mntnal  wills. 

Cited  in  Ex  parte  Day,  1  Bradf.  476,  holding  mutual  wills  valid. 

Cited  in  notes  in  68  A.  D.  409;  10  L.R.A.  94, — on  joint  wills. 
Protete  of  will. 

Cited  in  Sumner  v.  Crane,  155  Mass.  483,  15  L.R.A.  447,  29  N.  E.  1151,  holding 
probate  not  refused  for  testator's  contract  to  make  different  disposition  ui 
property. 

4  AM.  DEC.  618,  DARREL  ▼.  EDEN,  3  DESAIJSS.  EQ.  241. 
litabilUy  of  executors  or  administrators. 

Cited  in  reference  notes  in  50  A.  D.  540,  on  nonliability  of  executor  for  debts  not 
collected;  49  A.  D.  518,  on  liability  of  administrator  for  failure  to  sue. 
Char^ns:  interest  for  or  against  trustee. 

Cited  in  Tumey  v.  Williams,  7  Yerg.  172,  holding  where  executor  uses  money  of 
the  estate  or  keeps  it  without  reasonable  ground  for  doing  so,  or,  by  long^ 
delay  in  accounting,  use  of  the  money  may  be  inferred,  interest  will  be  charged! 
against  him;  Voorhees  v.  Stoothoff,  11  N.  J.  L.  145,  holding  where  will  directs 
executor  to  place  out  at  interest  the  interest  received  on  principal  and  he  renders 
no  account  he  should  be  charged  as  nearly  as  possible  with  all  he  might  have  re- 
ceived by  due  vigilance;  State  v.  Mayhew,  9  N.  J.  L.  70,  holding  interest  charge- 
able against  administrator  if  it  appear  he  actually  received  it  or  made  profitable 
use  of  the  money  in  his  own  affairs  or  that  the  money  has  remained  out  on  bond 
and  mortgage  drawing  interest  easily  collected;  Liddel  v.  McVickar,  11  N.  J.  L. 
44,  19  A.  D.  369,  holding  while  circumstances  may  justify  advance  of  money  by 
administrator  and  charge  for  interest  such  charges  will  be  viewed  with  caution. 

Cited  in  note  in  6  A.  D.  197,  on  interest  recoverable  against  fiduciaries. 
-"Compound  interest. 

Cited  in  Livingston  v.  Wells,  8  S.  C.  347,  charging  simple  interest  only  against 
trustee  on  balance  shown  by  his  account;  Young  v.  McKinnie,  6  Fla.  642,  holding 
in  stating  account  against  administrator  annual  rests  are  to  be  made  and  interest 
charged  on  balance  due  at  the  period  of  each  rest;  Davis  v.  Wright,  2  Hill,  L.  560, 
sustaining  rule  of  computing  interest  against  trustee  only  from  end  of  annual 
periods  of  rest;  Baker  v.  Lafitte,  4  Rich.  Eq.  392,  disapproving  of  charging  com- 
pound interest  against  tnistees;  Wright  v.  Wright,  2  M*Cord,  Eq.  185,  on  allow- 
ance of  compound  interest  against  executors. 

Cited  in  note  in  29  L.R.A.  636,  on  allowance  of  compound  interest  against 
executors,  trustees,  etc.,  for  neglect  to  invest. 

<  AM.  DEC.  617,  CUDWORTH  v.  THOMPSON,  S  DESAU88.  EQ.  256. 
Validity  of  deTises. 
Cited  in  Flinn  ▼.  Davis,  18  Ala.  132,  sustaining  as  executory  device  bequest  to 
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daughter  and  heirs  but  to  others  upon  her  death  without  issue ;  Paterson  t.  Ellis, 
11  Wend.  269,  holding  executory  derise  limited  on  general  failure  of  issue  void; 
Bratton  v.  Idassey,  16  S.  C.  277  (dissenting  opinion) ,  as  to  construction  of  deriset. 

Cited  in  reference  notes  in  42  A.  D.  122,  on  executory  devises;  28  A.  D.  400,  ss 
to  when  limitation  over  is  not  too  remote;  62  A.  D.  315,  as  to  when  llmitatioii 
over  is  good  as  executory  devise;  41  A.  D.  714,  as  to  when  limitation  over  on 
failure  of  issue  is  valid  as  an  executory  devise;  62  A.  D.  316,  as  to  when  vested 
efltate  in  remainder  is  created. 

Cited  in  note  in   10  £.  R.  C.  836,  on  implied  cross  remainders  in  personal 
esUte. 
Contract  for  snppoft. 

Cited  in  Rhode  v.  Tuten,  34  S.  C.  496,  13  S.  E.  676,  sustaining  contract  of 
widow  to  allow  father  use  of  land  for  support  of  herself  and  children. 
Jurisdiction  of  equity. 

Cited  in  note  in  98  A.  D.  736,  on  power  of  equity  to  control  estate  of  infant. 

4  AM.  DEC.  69S,  ADAMS  v.  EISSEX,  1  BIBB,  149. 
Mortgage  to  secure  Instalments. 

Cited  in  Mussina  v.  Bartlett,  8  IV>rt.  (Ala.)  277,  holding  mortgage  to  secure 
sums  falling  due  at  different  times  forfeited  pro  tanto  by  default  in  first  payment; 
Fox  V.  Wharton,  6  Del.  Ch.  200,  sustaining  equity's  jurisdiction  to  foreclose  mort- 
f^S^  payable  in  instalments  for  default  in  first  payment;  Manning  v.  McClurg. 
14  Wis.  351,  sustaining  right  to  include  in  judgment  instalment  not  due  when 
foreclosure  begun  but  due  before  judgment;  Andrews  v.  Jones,  3  Blackf.  440,  sus- 
taining right  to  foreclose  mortgage  for  default  in  first  instalment  under  agree- 
ment that  all  become  due;  McDowell  v.  Lloyd,  22  Iowa,  448,  sustaining  power 
of  court  upon  foreclosure  for  default  in  first  instalments  to  retain  jurisdic- 
tion to  render  decree  upon  default  in  rest;  Buchanan  v.  Berkshire  L.  Ins.  Co.  96 
Ind.  510;  Magruder  v.  Eggleston,  41  Miss.  284;  McLane  v.  Piaggio,  24  Fla.  71,  3 
So.  823, — sustaining  right  upon  foreclosure  of  mortgage  for  default  in  one  note  to 
include  others  maturing  before  final  decree;  Caufman  v.  Sayre,  2  B.  Mon.  202, 
denying  right  to  decree  on  foreclosure  to  sell  for  nonpayment  of  instalments  not 
due ;  Parker  v.  Mercer,  0  How.  ( Miss. )  320,  38  A.  D.  438,  holding  proceeds  of  fore- 
closure of  mortgage  to  secure  notes  applicable  to  payment  of  whole  debt,  not  first 
note ;  Scheibe  v.  Kennedy,  64  Wis.  564,  25  N.  W.  646,  sustaining  right  to  forectese 
mortgage  for  nonpayment  of  interest  although  note  not  due ;  Carleton  v.  Byington, 
24  Iowa,  172,  sustaining  under  statute  sale  of  so  much  of  premises  under  fore- 
closure to  satisfy  note  and  interest  less  interest  accruing  between  sale  and  ms- 
turity. 

Cited  in  note  in  37  L.R.A.  737,  on  right  to  enforce  mortgage  for  part  of  mort- 
gage debt. 

Independent  covenants. 

Cited  in  Weaver  v.  Childress,  3  Stew.  (Ala.)  361,  holding  vendee's  covenant  to 
pay  at  certain  times  and  vendor's  to  give  title  at  such  times,  independent. 
New  matter  on  appeal. 

Cited  in  Honore  v.  Colmesnil,  1  J.  J.  Marsh.  606,  sustaining  court's  refusal  to 
consider  new  matter  on  appeal. 

4  AM.  DEC.  626,  HUBfE  v.  ARRASMITH,  1  BIBB,  165. 
Sufficiency  of  proof  In  slander  case. 

Cited  in  reference  notes  in  4  A.  D.  661,  on  proof  of  charge  in  slander;  02  A.  D. 
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152,  on  necessity  of  proTing  substance  only  of  words  laid  in  declaration  in  action 
for  slander. 

Cited  in  note  in  12  A.  D.  247,  on  variance  in  slander. 
Actionable  slander.  • 

Cited  in  McGowan  v.  Manifee,  7  T.  B.  Mon.  314,  18  A.  D.  178,  holding  that  ex- 
pressions of  suspicion  as  to  theft  may  constitute  slander;  Logan  t.  Steele,  1  Bibb, 
593,  4  A.  D.  650,  holding  words  ''I  believe  be  burned  said  bam,"  actionable;  Furr 
V.  Speed,  74  Miss.  423,  21  So.  562,  holding  charge  of  giving  poison  actionable 
per  se. 

Snflclency  of  declaration  In  slander. 

Cited  in  Taylor  ▼.  Moran,  4  Met.  (Ky.)  127,  holding  statement  of  exact  words 
uttered  necessary  to  sustain  action ;  Barr  v.  Gaines,  3  Dana,  258,  holding  declara- 
tion stating  substance  of  slanderous  words  sufficient. 

Cited  in  note  in  0  E.  R.  C.  96,  on  necessity  for  setting  out  in  pleadings  and  proof 
of  the  actual  words  in  libel  and  slander. 
Province  of  court  In  slander  case. 

Cited  in  reference  note  in  7  A.  D.  737,  on  province  of  court  in  action  for  slander. 

4  AM.  DEC.  627,  COWAN  v.  PRICE,  1  BIBB,  17S. 
Eqaltable  relief  when  legal  remedy  adequate. 

Cited  in  Holt  v.  Graham,  2  Bibb,  192,  sustaining  equity's  refusal  to  grant  relief 
when  remedy  adequate  in  court  of  law;  Milroy  v.  Uensley,  1  Bibb,  312,  holding 
proof  of  annulment  of  contract  improper  in  action  for  breach  of  covenant  in  deed ; 
M'Grew  v.  Tombeckbee  Bank,  5  Port.  (Ala.)  547,  sustaining  equity's  refusal  to 
grant  relief  from  judgment  on  note  for  failure  to  make  defense  unknown  when 
action  brought;  Shelmire  v.  Thompson,  2  Blackf.  270,  sustaining  denial  of  injunc- 
tion against  enforcement  of  judgment  on  vote  for  erasure  of  one  name,  since  eras- 
ure legal  defense;  Davis  v.  Tileston,  6  How.  114,  12  L.  ed.  366,  sustaining  injunc- 
tion against  judgment  on  note  for  defense  of  fraud  unknown  when  action  brought. 

Cited  in  reference  notes  in  29  A.  D.  218,  as  to  when  relief  will  be  granted  in 
equity;  43  A.  D.  288,  as  to  when  equity  will  decree  new  trial  at  law;  48  A.  D. 
545,  on  efTect  of  failure  to  set  up  defense  at  law  on  right  to  equitable  relief; 
26  A.  D.  700,  on  neglect  to  make  defense  at  law  as  bar  to  equitable  relief. 
Uncontradicted  allegations  as  admitted. 

Cited  in  Pollard  v.  Kentucky  Exporting  Co.  4  J.  J.  Marsh.  52,  holding  undenied 
allegations  as  to  death  of  certain  obligors  on  bond  stand  as  admitted ;  Kennedy  v. 
Meredith,  3  Bibb,  465;  Moore  v.  Lockett,  2  Bibb,  67,  4  A.  D.  683,— holding  failure 
of  answer  to  deny  ownership  of  land  as  alleged  in  bill  not  admission  when  fact  not 
presumed  within  defendant's  knowledge;  Clark  v.  Jones,  41  Ala.  349,  holding  fail- 
ure to  deny  issuance  of  execution  alleged  in  bill  to  reach  equitable  assets  admission 
as  matter  within  knowledge. 
Proof  of  facts  not  alleged. 

Cited  in  Buck  v.  M'Caughtry,  5  T.  B.  Mon.  217,  holding  proof  of  false  represen- 
tations as  to  character  of  land  sold  inadmissible  when  not  alleged  in  pleading. 
When  demurrer  lies. 

Cited  in  Cocine  v.  Graham,  2  Paige,  177,  sustaining  right  to  demur  to  bill  for 
specific  performance  of  parol  contract  relating  to  land  where  no  facts  to  take 
case  out  of  statute  of  frauds  are  alleged. 
Am.  Dec.  VoL  I.— 40. 
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4  AM.  DEC.  est,  WATERS  T.  MATTINGIiY,  1  BIBB,  S44. 
What  consUtates  frand. 

Cited  in  reference  notes  in  50  A.  S.  R.  832,  on  intent  as  affeeting  misrepresea- 
tation;  44  A.  D.  463,  on  positive  assertion  of  fact  which  is  untrue,  thou^  the  party 
believed  it,  as  fraudulent;  80  A.  D.  183,  on  what  constitutes  fraudulent  oonceal- 
ment. 

Equitable  relief  for  fraud. 

Cited  in  Merritt  t.  Ehrman,  116  Ala.  278,  22  So.  514,  sustaining  equity's  juris- 
diction to  rescind  contract  to  purchase  corporate  stock  for  fraud;  Warner  t. 
Fowler,  1  Woodb.  ft  M.  00,  Fed.  Cas.  No.  17,181,  holding  that  sale  of  land  in  oon- 
sideration  of  worthless  corporate  stock  will  be  rescinded  when  taking  of  stock  wsa 
induced  by  fraudulent  representations  as  to  its  value;  Livermore  v.  Middlesbor- 
ough  Town  Lands  Co.  106  Ky.  140,  50  S.  W.  6,  sustainii^  refusal  to  rescind  con- 
tract to  purchase  land  for  promoter's  representations  as  to  improvements;  Cald- 
well V.  Caldwell,  1  J.  J.  Marsh.  63,  holding  rescission  of  assignment  of  judgment 
for  false  representations  as  to  solvency  of  debtor  proper;  Rutherford  v.  Williams, 
42  Mo.  18,  denying  relief  in  equity  for  fraud  in  sale  of  land  when  adequate  remedy 
at  law;  Colyer  v.  Ihompson,  2  T.  B.  Mon.  16,  denying  equity's  jurisdiction  to 
award  damages  upon  rescission  of  land  contract  for  fraud  where  adequate  remedy 
at  law. 

Cited  in  reference  notes  in  35  A.  D.  728,  as  to  whether  misrepresentations  not 
fraudulently  made  are  ground  of  relief  from  contract;  27  A.  D.  550,  on  suppres- 
sion of  the  truth  or  suppression  of  untruth  as  ground  for  rescission;  80  A.  D.  183, 
on  actions  for  express  misrepresentations  whether  made  fraudulently  or  by  mis- 
take or  accident. 

Criticised  in  Stewart  v.  Dougherty,  3  Dana,  479,  holding  innocent  misrepresen- 
tation as  to  soundness  of  horse  not  ground  for  rescission  of  trade. 
Frand  as  liar  to  recovery. 

Cited  in  Cowger  v.  Gordon,  4  Blackf.  110,  holding  false  statement  as  to  extent  of 
land  bar  to  action  on  note  for  price;  Wickham  v.  Grant,  28  Kan.  517,  holding  sub- 
scription note  obtained  by  false  representations  from  one  who  could  not  read 
unenforceable;  Ricks  v.  Dillahunty,  8  Port.  (Ala.)  134,  holding  maker  of  note 
for  use  of  slaves  not  discharged  from  liability  by  unsoundness  of  slave  where  no 
representations  as  to  health  made. 

Cited  in  notes  in  11  A.  S.  R.  350,  on  false  representations  which  will  vitiate  or 
avoid  contract;  25  A.  D.  329,  on  effect  of  false  representations  innocently  made. 
Necessity  of  proving  scienter. 

Cited  in  reference  note  in  89  A.  D.  216,  on  need  for  proof  of  $eienter  in  actioB 
for  breach  of  warranty. 

4  AM.  DEC.  •ZZ,  WORFORD  t.  ISBEX,  1  BIBB,  247. 
Excesslveness  of  verdict. 

ated  in  New  Orleans,  J.  ft  G.  N.  R.  Co.  v.  Hurst,  36  Miss.  660,  74  A.  D.  785, 
holding  verdict  for  $4,500  for  carrying  passenger  beyond  station  and  compelling 
him  to  alight  not  excessive;  Louisville  ft  N.  R.  Co.  v.  Fox,  11  Bush,  513,  holding 
verdict  for  $35,500  for  personal  injuries  excessive;  AMrich  v.  Palmer,  24  Cal.  513, 
holding  verdict  for  $2,200  not  excessive  for  negligent  injuries  to  foot;  Allen  v. 
Blunt,  2  Woodb.  ft  M.  121,  Fed.  Cas.  No.  217,  holding  verdict  for  $1,200  in  action 
on  case  for  violation  of  patent  right  not  excessive. 
—  As  gronnd  for  new  trial. 

C^ted  in  McGehee  v.  Shafer,  9  Tex.  20,  holding  that  new  trial  will  not  be  granted 
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on  ground  of  excessiveness  of  verdict  in  case  where  exemplary  damages  are  re- 
coverable, unless  so  flagrantly  excessive  as  to  show  passion,  partiality  or  prejudice. 

Cited  in  notes  in  38  A.  D.  106;  8  E.  R.  C.  459, — on  excessive  damages  as  ground 
for  new  trial. 
Verdict  on  plea  of  not  guilty. 

Cited  in  Pleasants  v.  Heard,  15  Ark.  403,  sustaining  verdict  of  guilty  of  assault 
upon  issues  to  pleas  of  not  guilty  and  son  assault  demesne ;  Dyer  v.  Hatch,  1  Ark. 
339,  sustaining  verdict  for  plaintiff  in  trespass  upon  general  issue  of  not  guilty. 
Reaponslre  verdict. 

Cited  in  Hamm  v.  C\ilvey,  84  111.  56,  sustaining  verdict  of  guilty  as  responsive 
to  complaint  in  trespass. 
Finding  for  plaintiff. 

Cited  in  Hocker  v.  Davis,  2  T.  B.  Mon.  110,  holding  verdict  for  plaintiff  binding 
against  defendant  on  plea  of  limitations;  Everit  v.  Walworth  County  Bank,  13 
Wis.  420,  holding  finding  "for  plaintiff"  in  action  to  recover  personal  property  suf- 
ficient to  show  his  ownership. 
Validity  of  Tcrdlct. 

Cited  in  State  v.  Brantley,  27  Ala.  44,  sustaining  verdict  upon  good  plea  al- 
though other  pleas  false;  Russell  v.  Wheeler,  Hempst.  3,  Fed.  Cas.  No.  12,164a; 
Burton  v.  Bondies,  2  Tex.  203, — sustaining  verdict  if  sufllciently  certain  on  which 
to  base  judgment. 
Swearing  Jury. 

Cited  in  Hatcher  v.  Fowkr,  1  Bibb,  337;  Bate  v.  Lewis,  1  J.  J.  Marsh.  313/— 
holding  swearing  jury  to  try  issue  when  several  issues  to  be  tried  not  error  since 
term  collective. 
Xeceaaitj  of  objection. 

Cited  in  Com.  v.  Johnson,  3  Del.  Co.  Rep.  117,  holding  that  verdict  will  not  be 
set  aside  for  admission  of  improper  evidence  to  which  no  objection  was  taken. 

4  AM.  DEC.  6S7,  MURRAY  v.  WARS,  1  BIBB,  S25. 
Interest  on  acoonnts. 

Cited  In  Harrison  v.  Handley,  1  Bibb,  443,  denying  recovery  of  interest  on  mer- 
chant's account;  Adams  Exp.  Co.  v.  Milton,  11  Bush,  49;  South  v.  Leavy,  Hardin 
(Ky.)  618,— denying  interest  on  unliquidated  account. 

Cited  in  note  in  51  A.  D.  277,  on  allowance  of  interest. 

4  AM.  DKC.  640,  BACON  ▼.  BROWN,  1  BIBB,  SS4. 
Application  of  payments. 

Cited  in  Scott  v.  Fisher,  4  T.  B.  Mon.  387,  holding  in  absence  of  direction  pay- 
ments applicable  to  judgment  drawing  interest  before  unliquidated  account;  Bus- 
sey  V.  Oant,  10  Humph.  238,  holding  payments  applicable  to  interest  bearing  debts 
first;  Thomas  v.  Kelsey,  30  Barb.  268,  holding  payments  applicable  to  mortgage 
before  judgments  by  confession;  Brown  v.  Shirk,  75  Ind.  266,  holding  proceeds  of 
mortgage  sale  applicable  to  sums  due  before  sums  not  due;  Early  v.  Flannery,  47 
Vt.  253,  holding  payments  by  debtor  without  direction  applicable  first  to  demands 
due;  Burks  v.  Albert,  4  J.  J.  Marsh.  07,  20  A.  D.  209,  sustaining  application  of 
payments  to  note  without  security  before  one  secured;  Bell  v.  Radcliff,  32  Ark. 
645;  Martin  ▼.  Pope,  6  Ala.  532,  41  A.  D.  66, — sustaining  creditor's  right  to  apply 
payment  on  any  claim  when  no  direction  given;  Stone  v.  Seymour,  15  Wend.  19, 
holding  payment  by  principal  after  defalcations  and  giving  new  bond  applicable 
to  new  bond. 
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Cited  in  refereacc  notes  in  37  A.  D.  625,  on  application  of  payments;  39  A.  D. 
599,  on  how  application  of  payments  is  made. 

Cited  in  note  in  96  A.  S.  R.  50,  on  limitations  upon  creditor's  riglit  to  apply 
paymentA. 
GronncU  for  Bew  trial. 

Cited  in  Price  r.  Cockran,  1  Bibb,  670,  holding  new  trial  proper  when  verdict 
against  weight  of  evidence. 

4  AM.  DEC.  643,  WHITE  ▼.  FOX,  1  BIBB,  36t. 
Jnry'fl  de<*laloii  of  probable  oauae. 

Cited  in  Greenwade  v.  Mills,  31  Miss.  464,  holding  permitting  jury  to  decid« 
probable  cause  in  malicious  prosecution  without  instructions  on  law  not  error. 
Qaeatlons  for  Jorj. 

Cited  in  reference  note  in  38  A.  8.  R.  94,  on  credibility  of  witnesses  as  question 
for  jury, 
Instmc^tlons  to  jury. 

Cited  in  Beasley  v.  Gillespie,  4  Bibb,  314,  holding  court  not  required  to  instruct 
jury  on  abstract  propositions  of  law. 
Admlasloiifl  by  demnrrer  to  ertdence. 

Cited  in  Chapixe  t.  Bane,  1  Bibb,  612,  holding  that  upon  demurrer  to  eridenct 
facts  admitted  which  jury  mig^t  hare  found. 

4  AM.  DEC.  647,  MARSHALIi  T.  CRAIG,  1  BIBB,  379. 
What  constltatefi  a  covenant. 

Cited  in  notes  in  15  E.  R.  C.  686,  on  implication  of  covenant  from  intent  of 
parties;  6  L.  R.  A.  107,  on  detlnition  and  construction  of  oovenants. 
Xonperformaiice  caused  by  other  party. 

Cited  in  «Tones  v.  Walker,  13  B.  Mon.  163,  56  A.  D.  557,  denying  right  of  one  to 
take  advantage  of  nonperformance  of  contract  caused  by  him;  Buffkin  v.  Baird. 
73  N.  C.  283,  holding  one  discharged  from  contract  to  give  good  title  where  other 
party  renders  performance  impossible;  Griffin  v.  American  Gold  Min.  Co.  50 
C.  C.  A.  301,  123  Fed.  283,  holding  contract  to  give  mining  rights  excused  by  other 
party's  obtaining  patent  of  lands;  Houghton  v.  Steele,  58  CaL  421,  holding 
grantee's  covenant  to  acquire  by  action  title  to  part  conveyed  excused  by  grantor's 
dismissal  of  suit;  Majors  v.  Hickman,  2  Bibb,  217,  holding  attorney's  non- 
performance of  legal  services  executed  by  client's  failure  to  aj^iear;  Smith 
V.  Lipscomb,  13  Tex.  532,  denying  right  to  escape  liability  on  contract  for 
attorney's  fees  by  preventing  performance  of  services;  Risinger  v.  Cheney,  7  111. 
84,  holding  performance  of  contract  excused  by  injunction  restraining  perform- 
ance; Driver  v.  Salt  Lake  &  O.  Gas.  &  E.  L.  Co.  22  UUh,  143,  61  Pac.  733,  holding 
contract  to  furnish  gas  excused  by  injunction  against  performance;  Taylor  v.  Ris- 
ley,  28  Hun,  141,  denying  recovery  for  breach  of  contract  to  furnish  lumber  for 
other  party's  act  in  inducing  owner  not  to  sell. 

Cited  in  reference  notes  in  42  A.  D.  666,  as  to  when  offer  to  perfonn  is  equira- 
lent  to  performance;  56  A.  D.  561,  on  excuse  of  performance  by  prevention 
through  other  party's  act. 

Cited  in  notes  in  26  L.  ed.  U.  S.  46,  on  nonperformance  of  ccmtract  or  preven- 
tion  of  performance  by  one  party  as  excuse  for  nonperformance  by  other;  40  h, 
ed.  U.  8.  518,  on  what  will  excuse  nonperformance  of  contract. 
Recovery  after  breach  of  contract. 

Cited  in  Robertson  v.  Davenport,  27  Ala.  574,  denying  recovery  after  breach  f^ 
part  of  goods  delivered. 
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PerformUnce  of  condition  precedent. 

Cited  in  Breckenridge  v.  I.«e,  3  Bibb,  329,  holding  ascertainment  of  title  as 
agreed  condition  precedent  to  action  for  purchase  price. 
Warrantj  of  quantitj  of  land. 

Cited  in  Minge  t.  Smith,  1  Ala.  415,  holding  statement  of  acreage  in  bond  for 
land,  a  warranty. 

4  AH.  DEC.  655,  MITCHBIili  v.  GREGORY,  1  BIBB.  449. 
Demurrer  to  pleadings. 

Cited  in  Peebles  v.  Stephens,  1  Bibb,  500;  Bodine  v.  Wade,  1  Bibb,  458,— hold- 
ing whole  pleadings  brought  before  court  by  demurrer  to  portion. 
Necessity  and  sufficiency  of  demand  for  property. 

Cited  in  Stringham  v.  Davis,  23  Wash.  508,  63  Pac.  230,  holding  demand  for 
chattels  to  be  given  for  work  sufficient  by  going  to  place  where  located  and  de- 
manding of  custodian. 

Cited  in  reference  notes  in  26  A.  D.  620;  40  A.  D.  313, — on  necessity  of  demand 
before  bringing  action;  25  A.  D.  260,  as  to  when  demand  by  obligee  entitled  to 
delivery  of  property  under  contract  is  necessary;  56  A.  D.  298,  on  necessity  of 
special  request  of  payment  when  time  and  place  fixed  by  contract;  17  A.  D.  174, 
on  necessity  of  demand  in  covenant  for  delivery  of  property  on  day  certain. 
SaAcIen<*7  and  effect  of  tender. 

Cited  in  McJilton  v.  Smizer,  18  Mo.  Ill,  holding  continuing  rejidiness  to  deliver 
necessary  to  discharge  debtor;  WicklifTe  v.  Handley,  2  Bibb,  247,  holding  readiness 
to  assign  certain  choses  in  action  without  tender  insufficient  to  bar  recovery  for 
breach  of  contract;  Cole  v.  Hollister,  12  B.  Mon.  83,  holding  that  obligors  in  note 
}iayable  in  property,  must  in  order  to  make  good  tender  be  present  in  person  or 
by  agent,  at  place  of  payment  with  proper  amount  of  property  and  remain  to 
uttermost  convenient  hour,  ready  and  willing  to  pay. 

Cited  in  note  in  12  A.  D.  701,  on  effect  of  tender  of  specific  articles. 

4  AM.  DEC.  659,  LOGAN  t.  STli^EIiE,   1  BIBB,  593. 
Actionable  slander. 

Cited  in  Jones  v.  M'Dowell,  4  Bibb,  188,  holding  statement  that  person  named 
took  com  twice  and  looked  to  see  if  watched  actionable;  Keller  v.  Dean,  57  App. 
Div.  7,  67  N.  Y.  Supp.  842,  holding  charge  that  person  named  set  building  afire 
actionable;  Ingalls  v.  Allen,  Breese  (111.)  233,  holding  statement  that  person 
named  or  somebody  had  altered  note  not  actionable  as  charge  too  indefinite;  Mc- 
Gowan  v.  Manifee,  7  T.  B.  Mon.  314,  18  A.  D.  178,  holding  that  expressions  of 
inspicion  as  to  larceny  of  note  may  be  actionable;  Giddens  v.  Mirk,  4  Ga.  364; 
Waters  v.  Jones,  3  Port.  (Ala.)  442,  29  A.  D.  261,— holding  words  "I  believe" 
person  named  burned  building  actionable. 

Cited  in  reference  notes  in  4  A.  D.  627,  as  to  how  slanderous  words  are  to  be 
taken;  46  A.  D.  381,  on  words  being  taken  in  plain  and  obvious  meaning;  93  A. 
B.  54,  on  construing  words  in  action  for  slander  in  sense  taken  by  hearers. 

4  AM.  D£C.  661,  SN£LLING  t.  UTTERBACK,  1  BIBB,  609.  j 

Parol  proof  of  trust. 

Cited  in  Davis  v.  Davis,  26  Cal.  23,  85  A.  D.  157,  holding  parol  declarations, 
made  long  prior  to  ejectment  incompetent  to  establish  estoppel  in  pais;  Letcher 
V.  Letcher,  4  J.  J.  Marsh.  590,  holding  parol  evidence  competent  to  establish 
retulting  trust  in  favor  of  one  paying  money  for  land;  Olive  v.  Dougherty,  ^, 
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G.  Greene,  371;  Crittenden  t.  Woodruff,  11  Ark.  82;  Bjers  v.  Danley,  27  Ark. 
77, — holding  parol  evidence  capable  of  establisliing  resulting  trust  wlien  poeitiTe; 
Lehman  t.  Lewis,  62  Ala.  129,  holding  parol  eridence  incompetent  to  ingraft 
resulting  trust  upon  absolute  conveyance;  Ringo  v.  Riehardson,  53  Mo.  385, 
holding  resulting  trust  not  established  by  declarations  of  deceased  person. 

Cited  in  reference  notes  in  6  A.  D.  374;  24  A.  D.  417,— on  parol  evidence  to 
esUblish  trust;  36  A.  D.  182,  on  esUblishing  trust  by  parol;  43  A.  D.  624,  on 
creation  of  trusts  in  personalty  by  parol;  65  A.  D.  755,  as  to  when  trust  in  land 
may  be  created  or  established  by  parol  under  statute  of  frauds. 
8QlBcleii07  of  erldenoe. 

Cited  in  Higgs  v.  Wilson,  3  Met  (Ky.)  337,  holding  admissions  of  party  when 
clearly  established  convincing;  Blackburn  v.  Com.  12  Bush,  181,  holding  confes- 
sions of  accomplice  insufficient  to  sustain  conviction  of  principal  of  mule  stealing; 
Allen  V.  Young,  6  T.  B.  Mon.  136,  17  A.  D.  130,  holding  that  verdict  for  conver- 
sion of  slave  based  upon  evidence  of  counterfeiter  eriror;  Morrow  v.  Matthew,  10 
Idaho,  423,  79  Pac.  196,  holding  preponderance  of  evidence  unnecessary  to  estab- 
lish ''grubstake''  agreement. 

4  AM.  DEC.  ees,  MORRISON  ▼.  HART,  %  BIBB,  4. 
Relief  In  law  and  equity. 

Cited  in  Varick  v.  Edwards,  Hoffm.  Ch.  382,  denying  relief  in  equity  after  fail- 
ure to  succeed  at  law;  Hempstead  v.  Watkins,  6  Ark.  317,  42  A.  D.  696,  holding 
failure  of  holder  of  bond  to  sue  principal  upon  notice  from  sureties  defense  avail- 
able in  law  or  equity;  Thomas  v.  Phillips,  4  Smedes  k  M.  358,  denying  injunction 
against  judgment  recovered  at  law  on  notes  for  slaves;  Cullum  v.  Bloodgood,  15 
Ala.  34,  holding  debtors  precluded  by  judgment  at  law  from  opening  account  in 
equity;  Walker  v.  Ogden,  1  Dana,  247  (dissenting  opinion),  on  failure  to  set  up 
defense  at  law  as  permitting  suit  in  equity  for  purpose. 

C-ited  in  reference  notes  in  43  A.  D.  288,  as  to  when  equity  will  decree  new  trial 
at  law ;  48  A.  D.  545,  on  effect  of  failure  to  set  up  defense  at  law  on  right  to  equi- 
table relief;  53  A.  S.  R.  451,  on  nonassertion  of  equitable  defense  as  bar  to  equi- 
table relief  against  judgment. 

.  Cited  in  notes  in  32  L.R.A.  327,  on  general  equitable  jurisdiction  as  to  injunc- 
tion against  judgment  where  there  is  a  remedy  at  law;  54  A.  S.  R.  225,  on  equi- 
table relief  against  judgments,  decrees,  and  other  judicial  determinations,  in  case 
of  equitable  defenses  to  earlier  actions. 
Proof  aa  baala  for  decree. 

Cited  in  Hopper  v.  Sisco,  5  N.  J.  Eq.  343;  Hall  v.  Jackson.  3  Tex.  305;  Mauld- 
ing  V.  Scott,  13  Ark.  88,  56  A.  D.  298, — ^holding  facts  not  alleged  but  proven  in- 
sufficient basis  for  decree;  Maury  v.  Mason,  8  Port.  (Ala.)  211,  denying  decree 
establishing  trust  in  notes  in  absence  of  allegation  of  trust  in  bilL 

4  AM.  DEC.  eee,  KCNNEDT  v.  JOHNSON,  %  BIBB,  19. 
Rescission  of  contract  for  frand. 

Cited  in  Yeates  v.  Pryor,  1 1  Ark.  58,  sustaining  power  of  equity  to  rescind  con- 
tract for  purchase  of  land  for  fraudulent  representations  as  to  overflow. 

Cited  in  note  in  15  L.R.A.(N.S.)  1040,  on  rescission  by  grantor  because  of 
mistake  as  to  extent  of  his  title  to  land. 
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4  AM.  DEO.  668,  ElASTLAND  ▼.  CAIiDWBXL,  9  BIBB,  21. 
Proof  of  other  crimes. 

Cited  in  Matthews  v.  Davis,  4  Bibb,  173,  holding  adultery  with  others  not  com- 
petent in  action  for  slander  charging  adultery  with  designated  person. 
Jnstiflcatlon  for  sUinderoiis  charge. 

Cited  in  Dowie  t.  Priddle,  216  111.  653,  75  N.  E.  243,  3  A.  &  E.  Ann.  Cas.  526, 
holding  pleas  setting  up  adultery,  abandonment,  making  diabolical  prophecies,  etc., 
not  justification  for  slander  in  charging  one  with  being  a  "scoundrel,'*  a  "vile  per- 
son," etc. 

Cited  in  notes  in  91  A.  S.  R.  299,  on  form  of  plea  of  justification  for  slander  or 
libel;  21  LJLA.  509,  on  truth  as  justification  of  any  act  for  libel  or  slander  as  to 
identity  of  offense  charged. 
Proof  of  general  character. 

Cited  in  McGee  v.  Sodusky,  5  J.  J.  Marsh.  185,  20  A.  D.  251,  holding  issue  of 
injury  to  character  involved  in  slander  charging  illicit  intercourse;  Sayre  v. 
Sayre,  26  N.  J.  L.  235,  holding  evidence  of  plaintiff's  general  bad  character  admis- 
sible in  action  for  slander  charging  larceny;  Yager  v.  Bruce,  116  Mo.  App.  473, 
93  S.  W.  307,  holding  in  action  for  slander  charging  theft  general  reputation  for 
integrity  competent;  Sickra  v.  Small,  87  Me.  493,  47  A.  S.  R.  344,  33  Atl.  9,  hold- 
ing general  reputation  of  bad  character  competent  in  action  for  libel  charging 
elopement;  Stone  v.  Vamey,  7  Met.  86,  39  A.  D.  762,  holding  general  evidence  of 
bad  character  incompetent  in  action  for  slander  charging  cruelty  to  child. 

Cited  in  reference  note  in  29  A.  D.  266,  on  admissibility  of  evidence  of  character 
of  plaintiff  in  action  of  slander. 

Cited  in  note  in  13  A.  D.  499,  on  admissibility  of  proof  of  plaintiff's  general  bad 
reputation  to  mitigate  damages  for  slander. 
Proof  of  social  standing. 

Cited  in  Press  Pub.  Co.  v.  McDonald,  26  L.R.A.  631,  11  C.  C.  A.  155,  26  U.  S. 
App.  167,  63  Fed.  238,  holding  social  standing  of  plaintiff  in  libel  suit  competent 
to  enhance  damages. 
Libel  per  se. 

Cited  in  Morrissey  v.  Providence  Telegram  Pub.  Co.  19  R.  I.  124,  32  Atl.  19, 
holding  article  charging  one  with  being  ex-convict  libelous  per  se. 

4  AM.  DEC.  670,  PATRICK  ▼.  MARSHAIili,  9  BIBB,  41. 
Rights  of  innocent  parchascrs  or  holders. 

Cited  in  reference  notes  in  29  A.  D.  66,  on  right  of  innocent  purchasers;  61 
A.  D.  602,  on  right  of  innocent  purchaser  for  valuable  consideration  without 
notice ;  42  A.  D.  627,  on  effect  of  secret  equity  on  bona  fide  purchaser. 
->As  to  Improvements. 

Cited  in  Dawson  v.  Grow,  29  W.  Va.  333,  1  8.  E.  564,  holding  bona  fide  posses- 
sion necessary  to  allowance  for  improvements  upon  ejectment;  Thompson  v.  Ma* 
son,  4  Bibb,  195,  holding  purchaser  under  void  contract  entitled  to  have  improve- 
ments set  off  against  value  of  use;  New  Orleans  &  S.  R.  Co.  v.  Jones,  68  AU.  48. 
holding  railroad  company  taking  land  without  statutory  proceedings  not  entitled 
to  payment  for  valuable  improvements;  Lamar  v.  Minter,  13  Ala.  31,  holding  bona 
fide  occupation  under  dormant  title  sufficient  to  entitled  tenant  under  statute  to 
anowance  for  improvements;  Ward  v.  Ward,  40  W.  Va.  611,  52  A.  S.  R.  911,  29 
LJLA.  449,  21  S.  E.  746;  Ferris  v.  Montgomery  Land  &  Improv.  Co.  94  Ala.  557, 
33  A.  8.  R.  146,  10  So.  607, — holding  tenant  in  common  in  exclusive  possession  en- 
titled on  division  to  part  oa  which  improvements  made. 
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Cited  in  reference  notes  in  9  A.  S.  R.  805,  on  allowance  for  improvementa  in 
action  for  mesne  profits  against  bona  fide  possessor;  41  A.  D.  106,  on  rights  of  ten- 
ant in  common  as  to  repairs  and  improvements  made  by  him  on  the  common  land; 
23  A.  D.  393,  on  mode  of  dividing  land  between  cotenants. 

Cited  in  notes  in  62  A.  D.  486,  on  allotment  or  allowance  for  improvements  by 
cotenants  on  partition;  15  A.  D.  351,  on  bona  fides  as  essential  for  recovery  in 
ejectment  of  compensation  for  improvements. 
Frandnlent  contract  to  convey. 

Cited  in  Gerault  v.  Anderson,  2  Bibb,  543;  Fisher  v.  Kay,  2  Bibb,  434, — holding 
contract  to  convey  land  already  conveyed  to  another  fraud  on  vendee. 
Damages  for  breach  of  contract. 

Cited  in  Dunner  v.  Redenbangh,  61  Iowa,  269,  16  N.  W.  127,  holding  money  paid 
measure  of  damages  for  breach  of  void  contract  to  convey;  Whiteside  v.  Jennings, 
19  Ala.  784,  holding  in  absence  of  bad  faith  value  of  land  at  time  of  breach 
measure  of  damages  for  breach  of  bond  for  title. 

4  AM.  DEC.  67  7,  BOWMAN  t.  BATSS,  9  BIBB,  47. 
Failure  to  disclose  condition,  etc.,  as  frand. 

Cited  in  Bowman  v.  Irons,  2  Bibb,  78,  4  A.  D.  686,  denying  vendor's  right  to 
compel  performance  of  contract  of  purchase  for  concealment  of  salt  w*ater  on  land. 

Cited  in  note  in  1  L.R.A.  742,  on  silence  as  fraudulent  concealment. 

Distinguished  in  Smith  v.  Fisher,  5  J.  J.  Marsh.  188,  denying  rescission  of  con* 
tract  for  sale  of  land  for  vendor's  failure  to  disclose  certain  interests. 
—  Value. 

Cited  in  Stackpole  v.  Hancock,  40  Fla.  362,  45  L.R.A.  814,  24  So.  914,  denying 
cancelation  of  deed  for  vendee's  failure  to  disclose  knowledge  of  valuable  deposit:^ 
on  land  purchased;  Akers  v.  Martin,  110  Ky.  335,  61  8.  W.  465,  holding  one  liable 
for  deceit  in  representing  to  distant  vendor  that  no  timber  on  land  when  quantity 
large  which  vendee  had  contracted  to  sell;  Oliver  v.  Oliver,  118  Ga.  362,  45  S.  E. 
232,  holding  failure  of  director  purchasing  stock  to  inform  stockholder  of  con- 
templated move  of  corporation  increasing  value,  fraud. 

Cited  in  note  in  6  £.  R.  C.  758,  on  rescission  of  contract  for  sale  of  land  for 
fraud  of  purchaser  in  concealing  discovery  enhancing  its  value. 

Distinguished  in  Caples  v.  Steel,  7  Or.  491,  denying  purchaser's  liability  for 
failure  to  disclose  knowledge  of  mine. 

4   AM.  DEC.   683,   MOORE  t.  LOOKETT,   S  BIBB,   67,    Reaffirmed  on 

later  appeal  in  2  A.  K.  Marsh.  596. 
Powers  of  agents,  etc. 

Cited  in  notes  in  24  A.  D.  65,  as  to  when  acts  of  agent  bind  principal;  87  A.  D. 
217,  as  to  when  executors  and  other  trustees  are  by  implication  vested  with  power 
to  sell. 

Ratification  of  agent*s  contract. 

Cited  in  reference  note  in  48  A.  D.  335,  on  right  of  principal  to  either  expressly 
or  impliedly  ratify  contract  by  one  assuming  to  act  as  his  agent. 
Failure  to  answer  as  admission. 

Cited  in  Hardy  v.  Heard,  15  Ark.  184,  holding  failure  to  answer  allegation 
charged  in  bill  when  presumed  within  knowledge  implied  admission;  Pollard  v. 
Kentucky  Exporting  Co.  4  J.  J.  Marsh.  52,  on  confession  to  allegations  in  bill 
to  which  no  answer  made. 
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Attack  on  contract  for  frand. 

Cited  in  MeArthur  v.  Phoebus,  2  Ohio,  415,  denying  right  to  impeach  contract 
for  failure  to  allege  fraud  in  pleading. 

4  AM.  I>£C.  686,  BOWAIAN  t.  IRONS,  2  BIBB,  78. 
Grounda  for  resdsalon  or  refusal  of  specific  performance. 

Cited  in  Modisett  v.  Johnson,  2  Blackf.  431,  holding  inadequacy  of  price  insuf- 
ficient ground  for  rescission  of  contract  of  purchase. 

Cited  in  reference  note  in  34  A.  D.  112,  as  to  when  default  or  negligence  ia 
ground  for  refusal  of  specific  performance. 

4  AM.  DKC.  687,  COLEMAN  t.  TALBOT,  2  BIBB,  129. 
Proof  for  recoTcry  In  ejectment. 

Cited  in  Hulick  v.  Scovil,  9  III.  159,*  holding  claimant  in  ejectment  not  entitled 
to  recover  on  weakness  of  possessor's  title ;  Pope  v.  Stansbury,  2  Bibb,  484,  holding 
proof  of  older  patent  essential  to  recovery  in  ejectment  against  patentee  in  posses- 
sion;  Crommelin  v.  Minter,  9  Ala.  694,  holding  fraudulent  patent  not  basis  of  re- 
covery in  ejectment  against  one  holding  under  color  of  title. 

4  AM.  BBC.   689,  PAYNE  t.  MOORE,  2  BIBB,   16S. 
ConclnslTeness  of  awards. 

Cited  in  reference  note  in  38  A.  D.  493,  on  conclusiveness  of  awards. 

4  AM.  DEC.  691,  FLEMING  v.  HARRISON,  2  BIBB,   171.     Later  cases, 
between  same  parties  in  4  Bibb,  525;  5  Lttt.  250;  7  T.  B.  MON.  537. 
Implied  ooTcnant  of  warranty. 

Cited  in  Dwight  v.  Cutler,  3  Mich.  566,  64  A.  D.  106,  holding  covenant  of  gen- 
eral warranty  implied  in  trade  of  lands;  Vanada  v.  Hopkins,  1  J.  J.  Marsh.  285^ 
19  A.  D.  92,  holding  power  to  bind  principal  to  convey  with  general  warranty 
implied  in  power  of  agent  to  sell;  Calmes  v.  Buck,  4  Bibb,  453;  Andrews  v.  Word^ 
17  B.  Mon.  518;  Kelly  v.  Bradford,  3  Bibb,  317,  6  A.  D.  656,— holding  deed  of 
general  warranty  required  by  bond  for  title;  Ligon  v.  Alexander,  7  J.  J.  Marsha 
2S8  (dissenting  opinion),  on  general  warranty  as  implied  in  sales  of  land. 

Cited  in  reference  note  in  16  A.  D.  428,  on  what  constitutes  satisfaction  of  con 
tract  to  convey  in  fee. 
Equitable  mortgage. 

Cited  in  Wright  v.  Shumway,  1  Biss.  23,  Fed.  Cas.  No.  18,093,  holding  that 
Agreement  to  give  lien  on  land  as  security  constitutes  equitable  mortgage. 
Parol  erldence  as  to  writing. 

Cited  in  Munford  v.  Green,  103  Ky.  140,  44  S.  W.  419,  denying  admissibility  to. 
»how  deed  absolute  on  face  intended  as  mortgage. 

4  AM.  DEO.  694,  JOHNSTON  v.  THE  GOVERNOR,  2  BIBB,   186. 
Validity  of  bond. 

Cited  in  Matthews  v.  Lee,  25  Miss.  417,  sustaining  tax  collector's  bond  althougU 
'•I'ger  than  statute  requires;  State  ex  rel.  Williams  v.  Lynch,  6  Blackf.  395,  hold- 
ing  constable's  bond  not  void  because  for  greater  sum  than  statute  requires  ^ 
branch  v.  Branch,  6  Fla.  314,  sustaining  replevin  bond  not  given  pursuant  to  stat- 
ute but  good  at  common  law. 
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4  AM.  DEC.  095,  DAVIDSON  t.  OITINS,  %  BIBB,  S#t. 
Equitable  relief  an  to  samblln^  contract. 

Cited  in  Downs  v.  Quarlet,  1  Litt.  Sel.  Cat.  489,  12  A.  D.  337,  denying  reoovery 
in  equity  for  money  lost  in  gaming;  Smith  t.  Davidson,  6  J.  J.  Marsh.  539.  deny- 
ing right  to  annul  executed  contract  based  on  gaming  consideration;  Clay  t. 
Fry,  3  Bibb,  248,  6  A.  D.  664.  sustaining  injunction  restraining  satitf action  of 
judgment  on  note  for  money  lost  in  gaming;  Petillon  v.  Hippk,  IK)  IlL  420,  38  A. 
R.  31,  sustaining  injunction  restraining  stakeholder  paying  over  election  bet; 
Dauler  v.  Hartley,  178  Pa.  23,  35  Atl.  857,  on  power  of  equity  to  enforce  stoek- 
gambling  contract. 

Cited  in  reference  notes  in  43  A.  D.  288,  as  to  when  equity  will  decree  new  trial 
at  law;  48  A.  D.  545,  on  effect  of  failure  to  set  up  defense  at  law  on  ri^t  to 
equitable  relief. 

Cited  in  note  in  32  L.R.A.  322,  on  general  equitable  jurisdiction  as  to  injunc- 
tion against  judgments  in  matters  of  concurrent  jurisdiction. 
Defense  in  law  and  equity. 

Cited  in  Case  v.  Fishback,  10  B.  Mon.  40,  holding  when  jurisdiction  concurrent 
defense  available  in  equity  which  was  available  at  law;  Walker  v.  Ogden,  1  Dana, 
247  (dissenting  opinion),  on  right  of  executor  to  raise  in  equity  defense  not  raised 
at  law;  Hempstead  v.  Watkins,  6  Ark.  317,  42  A.  D.  696,  holding  sureties  on  bond 
discharged  in  equity  under  statute  for  holder's  failure  to  sue  principal  d^tor 
upon  notice. 

Cited  in  note  in  119  A.  S.  R.  181,  on  defense  in  equity  to  notes  and  other  obli 
gations  given  for  gambling  debts. 

4  AM.  DEC.  697,  GRAVES  T.  GRAVES,  9  BIBB,  207. 
Operation  of  statute  of  llmltationa. 

Cited  in  Mansell  v.  Israel,  3  Bibb,  510,  holding  that  terms  "out  of  country'' 
used  in  statute  means  out  of  sUte;  SUnley  v.  Earl,  5  Litt  (Ky.)  281,  15  A.  D. 
06,  holding  adverse  possession  of  slaves  by  one  out  of  state  no  bar  to  running  of 
limitations;  McArthur  v.  Goddin,  12  Bush,  274,  holding  failure  for  fifteen  years  to 
issue  execution  bar  to  action  on  judgment ;  McCracken  County  v.  Mercantile  Trust 
Co.  84  Ky.  344,  1  S.  W.  585,  holding  lien  destroyed  by  operation  of  statute  against 
claim  secured;  Lapsley  v.  Brashears,  4  Litt.  (Ky.)  47;  Com.  v.  M'Gowan,  4  Bibb, 
C2,  7  A.  D.  737, — holding  limitations  bar  to  remedy  not  to  claim. 

Cited  in  reference  notes  in  39  A.  D.  50,  on  absence  from  state  as  exception  to 
statute  of  limitations;  64  A.  D.  380,  on  absence  from  state  tolling  statute  of 
limitations. 
Law  governing  running  of  limitations. 

Cited  in  Bruce  v.  Luck,  4  Greene,  143,  holding  that  limitations  in  state  where 
action  brought,  not  where  contract  made,  govern. 

Cited  in  reference  note  in  12  A.  D.  591,  as  to  government  of  case  by  statute  of 
limitations  where  action  is  brought. 

Cited  in  notes  in  6  L.R.A.  ( N.S. )  659,  on  law  governing  limitation  of  actions  on 
contract;  48  L.R.A.  626,  on  statute  of  limitations  governing  actions  on  contract  in 
another  state  or  country,  in  absence  of  statutory  provisions  in  forum  as  to  effect 
of  bar  of  other  state. 
Limitations  available  on  demurrer. 

Cited  in  Spalding  v.  St.  Joseph's  Industrial  School,  107  Ky.  382,  54  S.  W.  200, 
holding  statute  not  available  on  general  demurrer. 
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Interference  witli  vested  ri^ts. 

Cited  in  AWord  v.  Little,  16  Fla.  158,  holding  statute  giving  longer  time  to  per- 
fect appeal  not  void  as  affecting  vested  rights. 

4  AM.  DSC.  •••,  liANGFORD  ▼.  OWSLBY,  2  BIBB,  215. 
Reeoirery  of  damages  accrning  after  suit. 

Cited  in  Williams  v.  Missouri  Furnace  Co.  13  Mo.  App.  70,  sustaining  right  in 
action  for  injury  to  lateral  support  to  include  damages  suffered  after  suit  begun ; 
Plate  V.  New  York  C.  R.  Co.  37  N.  Y.  472,  holding  that  recovery  of  damages  to 
land  caused  by  flooding  establishes  right  to  damages  subsequently  accruing;  Savan- 
nah &  O.  Canal  Co.  v.  Bourquin,  51  Ga.  378;  Polly  v.  McCall,  37  Ala.  20;  Benson 
V.  Chicago  &  A.  R.  Co.  78  Mo.  504;  Stein  v.  Burden,  24  AU.  130,  60  A.  D.  463,— 
holding  damages  for  diversion  of  stream  recoverable  only  to  time  action  brought. 

Cited  in  reference  note  in  53  A.  D.  688,  on  time  up  to  which  damages  are  re- 
coverable. 

Cited  in  notes  in  59  A.  R.  361,  on  right  to  recover  future  damages;  59  L.R»^. 
894,  on  damages  for  temporary  structure  damming  back  water  of  stream;  92  A.  D. 
631,  on  recovery  in  trespass  or  nuisance  for  all  injuries  accrued  at  time  of  ver- 
dict. 

Continuing  trespass. 

Cited  in  National  Copper  Co.  v.  Minnesota  Min.  Co.  57  Mich.  83,  58  A.  R.  333, 
23  N.  W.  781,  holding  breaking  partition  wall  of  mine  causing  water  to  flow  in 
not  continuing  trespass. 

4  AM.  DEC.  701,  CREWS  ▼.  WILIilAMS,  2  BIBB,  262. 
Debts  as  set-off. 

Cited  in  Newhall  v.  Tumey,  14  111.  338,  holding  debt  due  from  intestate  not  set- 
off against  note  given  administrator;  Lawrence  v.  Vilas,  20  Wis.  382,  holding  in- 
dividual claim  against  testator  not  set-off  against  obligati(tn  to  partnership; 
Stone  V.  Fargo,  55  111.  71,  holding  grantor's  notes  for  land  paid  by  grantee  set- 
off against  latter's  debt  to  former's  estate  on  notes  for  purchase  price. 

4  AM.  DEC.  70S,  HORSKINS  v.  WILIilAMSON,  T.  U.  P.  CHARLT.  (GA.) 
145. 

Snit  bj  personal  representatlTe. 

Cited  in  reference  notes  in  52  A.  D.  407,  on  bringing  of  suit  by  heirs  or  creditors 
through  executor  or  administrator;  70  A.  S.  R.  334,  on  right  of  executors  and 
administrators  to  sue ;  25  A.  D.  276,  on  suits  by  executors  and  administrators. 

4  AM.   DEC.    705,   STRAFFIN  v.   NEWEIjL,  T.  V.  P.   CHARIiT.    (GA.) 

16S. 
Power  of  partner. 

Cited  in  Merchante*  &  F.  Bank  v.  Johnston,  130  Ga.  661,  61  S.  E.  543,  sustaining 
power  under  statute  of  member  of  commercial  firm  to  bind  copartner  by  sealed 
note. 

Cited  in  reference  notes  in  28  A.  D.  381,  on  partner's  power  to  affix  seal;  60  A. 
D.  310,  on  power  of  partner  to  bind  copartner  by  instrument  under  seal  executed 
without  authority;  17  A.  D.  769,  on  right  of  partner  to  bind  copartners  by  dee'* 
without  special  authority  under  seal. 
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4  AM.  DEC.  70S,  STATE  ▼.  SAVANNAH,  T.  U.  P.  CHARIiT.   (GA.)   2S5. 
Necessltjr  off  notice  off  JndiclAl  proceedinir* 

Cited  in  notes  in  48  A.  D.  270,  on  necessity  of  notice  in  judicial  proceedings; 
48  A.  D.  270,  on  summmry  convictions  and  proceedings  for  penalties. 
Duty  off  oowrt  as  to  declaring  statute  unconstitutional. 

Cited  in  Beall  v.  Beall,  8  Ga.  210,  holding  it  the  duty  of  all  courts  to  declare 
void  a  statute  which  plainly  violates  the  constitution. 
Liability  ffor  gambling. 

Cited  in  Thrower  v.  State,  117  Ga.  763,  45  S.  E.  126,  holding  keeper  of  "turf 
exchange*'  liable  under  statute  against  gambling. 

Cited  in  reference  note  in  99  A.  S.  R.  302,  on  keeping  of  gambling  place  as  in- 
dictable nuisance. 
Record  off  commitment. 

ated  in  People  v.  Thillips,  I  Edmonds  Sel.  Cas.  386,  1  Park.  Crim.  Rep.  95^ 
holding  preparation  of  record  necessary  to  commitment  of  vagrant. 

4  AM.  DEC.   711,  ROSS  ▼.  GRIMBALIi,  T.  U.  P.  CHARLT.    (GA.)    268- 
Grounds  for  refusing  specific  performance. 

Cited  in  reference  notes  in  34  A.  S.  R.  678,  on  perfect  title  as  essential  to  specific 
performance;  35  A.  D.  520,  on  refusal  of  specific  performance  where  complainant 
cannot  make  good  title;  48  A.  D.  335,  as  to  when  specific  performance  of  contract 
will  be  refused  for  want  of  title  in  vendor. 

Cited  in  note  in  1 1  A.  D.  623,  on  muniments  of  title  which  purchaser  may  exact. 

4  AM.  DEC.  715,  KING  v.  COOK,  T.  U.  P.  CHARLT.   (GA.)   286. 
Submission  to  arbitration. 

Cited  in  note  in  12  A.  D.  427,  on  submission  of  matter  to  arbitration. 
Invalidity  off  award. 

Cited  in  Byrne  v.  Usry,  85  Ga.  219,  11  S.  E.  561,  holding  award  vitiated  by 
umpire  joining  in  decision  without  hearing  evidence. 

4  AM.  DEC.   720,  PHELPS  t.  OODDARD,  1  TYIiER   (VT.)    ••. 
lilablllty  for  conspiracy. 

Cited  in  reference  note  in  53  A.  S.  R.  920,  on  liability  of  parties  to  conspiracy. 

Cited  in  notes  in  51  A.  D.  94,  on  nature  of  conspiracy;  11  L.R.A.  546,  on  oob> 
spiracy  without  act  as  ground  for  action. 
lilabillty  for  abuse  off  process. 

Cited  in  Cook  v.  Brown,  125  Mass.  503,  28  A.  R.  259,  sustaining  action  for 
fraudulently  inducing  one  to  come  within  state  for  arrest;  Stark  v.  Bare,  39  Kan. 
100,  7  A.  S.  R.  537,  17  Pac.  826,  sustaining  debtor's  action  against  creditor  de- 
priving former  of  exemption  law;  Gardner  v.  Pollard,  10  Bosw.  674,  denying  stock* 
holder's  right  to  maintain  action  for  decrease  in  value  of  stock  caused  by  mis- 
conduct of  directors. 

Cited  in  reference  note  in  16  A.  D.  725,  on  liability  for  decoying  defendant  into^ 
jurisdiction  for  purj>ose  of  bringing  suit  against  him. 

Cited  in  notes  in  28  A.  R.  262,  illustrating  abuse  of  process;  62  LJI.A.  719,  on 
effect  of  bad  motive  to  make  actionable  an  injury  to  person  or  feelings,  whicb 
otherwise  would  not  be  so. 
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4  AM.  DEC.  722,  LAZELL  t.  PINNICK,  1  TYLER  (TT.)   247. 
Contracts  by  Inc^ompetent  persons. 

Cited  in  notes  in  16  E.  R.  C.  739,  on  mental  incapacity  as  invalidating  contract; 
15  A.  D.  366,  on  validity  of  executory  contracts  of  insane  persons;  19  L.R.A.  493, 
as  to  who  may  disaffirm  deed  made  by  insane  person ;  54  L.R.A.  453,  on  who  may 
show  intoxication  of  party  to  contract. 

4  AM.  DEC.  722,  ORCUTT  t.  CARPENTER,  1  TYLER  (VT.)   250. 
Diaqnallflcmtion  off  Jurors. 

Cited  in  Fash  v.  Byrnes,  14  Abb.  Pr.  13,  denying  right  to  set  aside  verdict  be- 
cause juror  tried  to  conununicate  with  party  before  reporting  to  court;  M'Clur« 
T.  State,  1  Yerg.  206,  holding  juror  not  disqualified  because  atheist;  Brewer  v. 
Jacobs,  22  Fed.  217,  holding  objection  that  juror  not  freeholder  and  minor  too  late 
after  verdict;  Ryan  v.  Riverside  k  Oswego  Mills,  15  R.  I.  436,  8  Atl.  246,  holding 
juror's  disqualification  waived  by  party  going  to  trial  without  objection;  Brigga 
V.  Georgia,  15  Vt.  61   (dissenting  opinion),  on  qualification  of  juror. 

Cited  in  reference  notes  in  55  A.  D.  87,  as  to  when  objection  to  juror  must  be 
taken;  60  A.  D.  322,  on  effect  of  verdict  by  juror  not  freeholder  at  time  of  trial. 

4  AM.  DEC.  724,  STATE  t.  G.  8.  1  TYLER   (TT.)   295, 
Sufliclency  off  indlctnient. 

Cited  in  Vaughn  v.  Congdon,  56  Vt.  Ill,  48  A.  R.  758,  holding  statement  of  com- 
mission of  theft  before  limitations  run  necessary  in  indictment;  Cook  v.  State,  11 
Oa.  53,  56  A.  D.  410,  hoMing  indictment  charging  incestuous  adultery  on  certain 
day  and  divers  other  days  good;  Buck  v.  State,  61  N.  J.  L.  525,  39  Atl.  919,  hold- 
ing that  statement  of  city  where  liquors  sold  illegally  necessary  in  indictment  in 
county  containing  numerous  cities  with  different  laws. 

Cited  in  reference  notes  in  17  A.  D.  565,  on  necessity  of  definitely  stating  time  of 
offense  in  indictment;  56  A.  D.  418,  on  alleging  day  certain  in  indictment;  56 
A.  D.  418,  on  confining  proof  to  day  named  in  indictment. 

4  AM.  DEC.  724,  SHERBfAX  v.  STANTON,  1  TYLER  (VT.)   S50. 
Promise  to  pay  debt  of  another. 

Cited  in  Hetfield  v.  Dow,  27  N.  J.  L.  440,  holding  promise  of  owner  of  building 
to  pay  for  lumber  furnished  builder  unenforceable  unless  in  writing. 

4  AM.  DEC.  726,  FISHER  v.  BROWN,  1  TYLER  (VT.)  287. 
Fraadnlent  representations  as  to  wortb. 

Cited  in  Childs  v.  Merrill,  63  Vt.  463,  14  L.R.A.  264,  22  Atl.  626,  holding  false 
representations  as  to  specific  property  owned  by  maker  of  note  to  procure  indorse- 
ment, actionable  if  damage  result. 

Cited  in  reference  notes  in  20  A.  D.  137,  on  representations  as  to  one*8  own 
pecuniary  ability ;  33  A.  D.  220,  on  right  of  action  for  deceit  against  person  mak> 
ing  false  representations  to  obtain  credit. 

Cited  in  notes  in  37  L.R.A.  607,  on  right  to  rely  on  trade  talk  as  to  personal 
credit  made  to  effect  contract  as  basis  for  charge  of  fraud;  5  A.  D.  213,  on  false 
representations  as  to  another's  credit;  18  A.  S.  R.  558,  on  vendor's  representa- 
tions as  to  value  of  propertjr  as  supporting  action  for  false  representations. 
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4  AM.  DEC.  728,  HARRISON  ▼.  HUNTINGTON,  2  TYLER  (¥T.)   199. 

Joint  liability  for  libel  or  slander. 

Cited  in  Blake  v.  Smith,  19  R.  I.  476,  34  Atl.  995,  holding  acUon  against  hus- 
band and  wife  for  slander  demurrable  for  misjoinder  of  parties. 

Cited  in  reference  notes  in  66  A.  S.  R.  67,  on  joint  liability  for  libel;  31  A.  S.  R. 
79,  on  parties  defendant  in  action  for  libel;  62  A.  D.  770,  on  action  for  libel 
against  two  where  the  offense  is  their  joint  act. 
PrlTlleged  communications. 

Cited  in  Dunham  v.  Powers,  42  Vt.  1,  holding  juror  not  liable  for  slandtf  of 
litigant  uttered  during  deliberation. 

Cited  in  note  in  27  A..  D.  168,  on  privileged  conununicaticms. 
New  trial  on  affidavits  of  Jnrors. 

Cited  in  Newton  v.  Booth,  13  Vt  320,  37  A.  D.  696,  denying  new  trial  on  affi- 
davits of  certain  jurors  that  verdict  different  if  certain  evidence  not  forgotten; 
Territory  v.  Taylor,  1  Dak.  479,  Appz.  holding  affidavits  of  jurors  that  after  they 
retired  to  deliberate  on  their  verdict  they  examined  works  of  law  inadmissible  to 
impeach  their  verdict. 

Cited  in  reference  notes  in  37  A.  D.  600,  on  right  of  jurors  to  impeach  verdict; 
40  A.  D.  169,  on  affidavits  of  jurors  to  impeach  or  sustain  their  verdict;  64  A.  D. 
329,  on  affidavit  of  juror  showing  what  passed  in  jury  room. 

Cited  in  note  in  24  A.  D.  477,  on  affidavits  of  jurors  to  impeach  their  ver- 
dict 

4  AM.  DBC.  7S8,  BLIN  T.  HAY,  2  TTLER   (VT.)   S04. 
Necessity  of  action  by  all  of  board,  etc 

Cited  in  note  in  11  A.  D.  674,  as  to  when  a  majority  may  act 
—  Of  arbitrators. 

Cited  in  note  in  3  £.  R.  C.  413,  on  necessity  that  arbitrators  act  together  dur- 
ing proceedings;  6  A.  D.  186,  on  necessity  of  all  arbitrators  joining  in  award;  5d 
A.  D.  386,  on  arbitrator's  uniting  in  award. 

4  AM.  DEC.  746,  WOODBRIDGE  v.  AUSTIN,  2  TlTIiER  (VT.)   S64. 
Law  governing  remedy. 

Cited  in  Eastwood  v.  Kennedy,  44  Md.  663,  Goodman  v.  Munks,  B  Port  (Ala.) 
84, — holding  remedies  for  breach  of  note  enforceable  according  to  lem  fori,  not 
where  executed. 

Cited  in  reference  notes  in  8  A.  D.  187,  on  what  law  governs  in  oonstmction  of 
contract ;  48  A.  D.  66,  on  effect  of  statute  of  limitations  of  another  state. 

Cited  in  note  in  48  L.R.A.  636,  on  statute  of  limitations  governing  actions 
relating  to  decedent's  estate  in  another  state  or  country,  in  absence  of  statutory 
provision  in  fonun  as  to  effect  of  bar  in  other  state. 
I'roof  of  foreign  statutes. 

Cited  in  Morrisette  v.  Canadian  P.  R.  Co.  74  Vt  232,  62  Atl.  620,  holding  for- 
♦'ign  law  shown  by  textbooks,  decisions  and  expert  testimony;  Territt  v.  Woodruff, 
19  Vt  182;  Dawson  v.  Peterson,  110  Mich.  431,  68  N.  W.  246,~  holding  foreign 
laws  shown  by  introduction  of  volume  of  statutes. 

Cited  in  reference  notes  in  43  A.  S.  R.  796,  on  proof  of  foreign  laws;  39  A.  D. 
406,  on  proof  of  foreign  laws  and  laws  of  sister  states;  16  A.  D.  741;  22  A.  D. 
127;  32  A.  D.  148, — on  mode  of  proving  foreign  laws;  62  A.  D.  260,  on  mode  of 
proving  foreign  statutory  law. 

Cited  in  notes  in  113  A.  S.  R.  883,  on  proof  by  expert  witnesses  of  laws  of  sister 
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states  or  foreign  countries;  6  A.  D.  458,  on  admissibility  of  books  in  which  laws 
are  published  as  evidence  thereof;  11  A.  D.  784;  16  A.  D.  76, — on  mode  of  proving 
foreign  laws;  25  L.R.A.  450,  on  oral  proof  of  foreign  laws;  25  L.R.A.  455,  on  oral 
proof  of  written  law  of  sister  states;  25  L.RJ^.  451,  on  oral  proof  of  foreign  un- 
written or  c<»nmon  law;  11  A.  D.  785,  on  proof  of  common  law  of  sister  state;  11 
A.  D.  782,  on  judicial  notice  of  laws  of  sister  states. 
Forelg:ii  Judicial  proceedings  as  evidence. 

Cited  in  reference  note  in  68  A.  D.  782,  on  sufficiency  of  certification  of  foreign 
eonrt  records. 
Indorsee's  right  to  sue. 

Cited  in  reference  note  in  41  A.  D.  109,  on  necessity  that  indorsee's  interest  ap- 
pear in  suit  on  sots  not  negotiated  in  usual  manner. 
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NOTES 

ON  THE 

AMEEICAN  DECISIONS. 

CASES  IN  5  AM.   DEO. 


5  AM.  DEC.   19,  liEONARD  ▼.  WHITE,   7  MASS.  •• 
Appurtenances  In  grants. 

Cited  in  Woodhull  v.  Rosenthal,  61  N.  Y.  382;  Oliver  v.  Dickinson,  100  Mass. 
114;  Putnam  v.  Dutch,  8  Allen,  287, — holding  that  land  will  not  pass  as  appur- 
tenant to  a  lot  conveyed  with  appurtenances;  Abbott  v.  Stewartstown,  47  N.  H. 
228,  on  easement  in  way  as  appurtenant  to  land  conveyed;  Cook  v.  Whiting,  16 
IlL  480,  holding  that  logs,  posts,  and  hewed  timbers  do  not  pe^s  as  appurtenances 
of  land ;  New  Orleans  P.  R.  Co.  v.  Parker,  143  U.  8.  42,  36  L.  ed.  66,  12  Sup.  Ct. 
Rep.  364,  holding  that  a  conveyance  of  a  railroad  company's  property  including  all 
appurtenant  to,  or  used  for  its  operation,  does  not  include  a  land  grant;  Barrett  v. 
Bell,  82  Mo.  110,  52  A.  R.  361,  holding  that  lease  of  hotel  and  appurtenances  did 
not  inelude  a  kettle  located  on  an  adjoining  lot;  Lee  v.  Bumgardner,  86  Va.  315,  10 
8.  E.  3;  Barksdale  v.  Parker,  87  Va.  141,  12  S.  E.  844,— holding  that  a  right  to 
take  ore  would  not  pass  as  appurtenant  to  land  conveyed;  Grubb  v.  Guilford,  4 
Watts,  223,  28  A.  D.  700,  holding  that  right  to  take  ore  from  adjoining  land  is  not 
appurtenant  so  at  to  pass  by  sheriff's  deed  of  land;  East  Omaha  Land  Co.  v.  Jef- 
fries, 40  Fed.  386,  on  right  to  accretions  to  lands  conveyed. 

Cited  in  notes  in  13  L.KA.  126,  on  easements;  13  A.  D.  657;  40  A.  R.  382,— 
on  what  passes  under  deed  as  appurtenances;  57  A.  D.  766,  on  implied  grant  of 
easement  in  way;  9  A.  D.  165,  on  privileges  and  appurtenances  in  deeds;  8  L.R.A. 
446,  on  conveyance  of  water  privilege. 
—  Appnrtenant  easements. 

Cited  in  Eliot  v.  Carter,  12  Pick.  436,  holding  that  a  devise  of  a  house  with  ap- 
purtenances did  not  convey  a  fee  to  an  open  court  adjoining  and  necessary  for 
access ;  Harris  v.  Elliott,  10  Pet.  25,  0  L.  ed.  333,  holding  that  grant  of  land  with 
appurtenances  did  not  include  fee  in  public  streets  adjoining  the  land  conveyed; 
Barry  v.  Edlavitch,  84  Md.  95,  33  L.R.A.  294,  35  Atl.  170,  holding  that  an  ease- 
ment for  support  of  joists  in  a  wall,  acquired  by  prescription,  passes  as  appur- 
tenant to  the  estate;  Central  R.  Co.  v.  Valentine,  29  N.  J.  L.  561,  holding  that  both 
Am.  Dec  VoL  L— 41. 
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grantor  and  grantee  have  right  to  what  ii  necessary  for  the  enjoyment  d  premises 
granted  or  retained;  Johnson  v.  Jordan,  2  Met.  234,  37  A.  D.  85,  holding  that  a 
conveyance  of  two  estates  on  the  same  day,  with  certain  rights  and  easements 
specified,  conveys  no  easement  in  a  drain  not  mentioned;  Brakely  y.  Sharp,  10  N. 
J.  Eq.  206  (reversing  9  N.  J.  Eq.  0),  holding  that  a  conveyance  of  an  estate  in- 
cluded an  easement  in  an  artificial  water  course  necessary  for  its  enjoyment. 

Cited  in  notes  in  16  L.RJi.  652,  on  corporeal  appurtenances  to  realty;  0  A.  D. 
330,  on  water  rights  as  appurtenances. 
ConatracUon  of  deeds. 

Cited  in  United  States  v.  Arredondo,  6  Pet.  601,  8  L.  ed.  547,  on  constructing  of 
conveyances  according  to  intention  of  parties. 

—  Of  mill  property. 

Cited  in  Munroe  v.  Stickney,  48  Me.  458;  Blake  v.  Clark,  6  Me.  436,— holding 
that  conveyance  of  a  mill  does  not  include  any  land  adjoining;  Hatiiom  v.  Stinson, 
10  Me.  224,  25  A.  D.  228,  holding  that  sale  of  mill,  dam,  and  appurtenances  in- 
cludes existing  right  of  flowage  on  lands  of  vendor;  Whitney  v.  Olney,  3  Mason, 
280,  Fed.  Cas.  No.  17,505,  holding  that  a  devise  of  a  mill  with  appurtenanoea  in- 
cludes the  adjoining  land  necessary  for  its  use;  Rosenbaum  v.  Foss,  4  S.  D.  184, 
56  N.  W.  114,  holding  that  an  elevator  did  not  pass  as  appurtenant  to  a  flour 
mUl. 
Meaning  of  ''appendant"  and  ''Appurtenant." 

Cited  in  New  Ipswich  W.  L.  Factory  v.  Batchelder,  3  N.  H.  100,  14  A.  D.  346,  on 
meaning  of  "appendant;"  United  States  v.  Harris,  1  Sumn.  21,  Fed.  Caa.  No. 
15,315,  on  use  of  "appurtenances"  in  deeds. 

•  AM.  DEO.  91,  PENHAIiliOW  T.  D WIGHT,  7  MASS.  S4. 
Property  subject  to  attachment. 

Cited  in  Potter  v.  Hall,  3  Pick.  368,  15  A.  D.  226,  holding  a  stagecoach  just 
about  to  start,  or  just  arrived  at  its  destination,  subject  to  attachment. 

—  Growing  cropB, 

ated  in  Cheshire  Nat.  Bank  v.  Jewett,  110  Mass.  241,  holding  tobacco  in  process 
of  curing  subject  to  attachment;  State  use  of  Wilson  v.  Fowler,  88  Md.  601,  71 
A.  S.  R.  452,  42  Lit  A.  840,  42  Atl.  201,  holding  same  as  to  a  growing  crop  of 
peaches;  Cilley  v.  Jenness,  2  N.  H.  87,  holding  the  same  as  to  potatoes  and  other 
perishable  products  of  the  soil ;  McKeneie  v.  Lampley,  31  Ala.  526,  holding  that  an 
execution  delivered  to  a  sheriff  is  a  lien  on  a  growing  crop  of  cotton;  Heard 
T.  Fairbanks,  5  Met.  Ill,  38  A.  D.  304,  holding  that  ripe  standing  com,  and  po- 
tatoes in  the  ground  must  be  severed  and  kept  in  officer's  custody,  to  make  at- 
tachment valid;  Rogers  v.  Elliott,  50  N.  H.  201,  47  A.  R.  102,  holding  standing 
grass  not  subject  to  attachment;  Planters'  Bank  v.  Walker,  3  Smedea  k  M.  400, 
holding  growing  crop  of  cotton  exempt  from  execution  under  statute;  Tipton  v. 
MartEcll,  21  Wash.  273,  75  A.  S.  R.  838,  57  Pac.  806,  holding  that  growing  crop 
planted  by  tenant  under  contract  to  care  for,  harvest  and  deliver  part  thereof  to 
landlord,  is  not  subject  to  levy  of  an  execution. 

Cited  in  reference  notes  in  38  A.  D.  307,  on  levy  of  attachment  on  growing 
crops;  41  A.  D.  241,  on  right  to  levy  upon  and  sell  growing  crops. 

Cited  in  notes  in  55  A.  D.   162,  on  what  growths  or  crops  are  subject  to 
execution  as  personalty;  23  L.R.A.  258,  262,  on  crops  as  personal  property  lor 
purpose  of  levy  and  sale. 
Annual  products  of  the  sol!  as  personal  property. 

Cited  in  Re  Sullivan,  142  Fed.  620;  Davis  v.  Barnes,  3  Mo.  137;  Mulligan  v. 
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Newton,  16  Gray,  211,— on  annual  products  of  the  soil  as  personal  property  when 
ripe;  Re  Ring,  132  Iowa,  216,  109  N.  W.  710,  on  unharrested  crops  upon  a  lease- 
hold as  property  of  personal  representative  <rf  decedent. 

ft  AM.  DBO.  29,  600DBN0W  ▼.  TTLER,  7  MASS.  S6. 
Sale  on  credit  by  factor. 

Cited  in  Daylight  Burner  Co.  r.  Odlin,  61  N.  H.  66,  12  A.  R.  46;  Pinkham  y. 
Crocker,  77  Me.  663,  1  Atl.  827 ;  M.  M.  Walker  Co.  v.  Dubuque  Fruit  &  Produce 
Co.  113  Iowa,  428,  63  L.ILA.  776,  86  N.  W.  614;  Hapgood  v.  Batcheller,  4  Met.  673. 
—holding  that  a  factor  may  sell  his  principal's  goods  on  credit  unless  otherwise  in- 
structed. 

Cited  in  reference  note  in  6  A.  D.  194,  on  sale  by  factor  on  credit. 

Cited  in  note  in  68  A.  D.  162,  163,  on  manner,  time,  and  place  of  sales  by 
factor. 

—  Personal  Uabillty  of  factor. 

Cited  in  Greely  r.  Bartlett,  1  Me.  172,  10  A.  D.  64;  Corlies  y.  Cummings,  6  Cow. 
181;  Goldthwaite  t.  M'Whorter,  6  Stew,  k  P.  (Ala.)  284,—  holding  that  a  factor 
may  sell  his  principal's  goods  and  take  a  note  payable  to  himself,  without  be- 
coming personally  liable  for  the  debt;  Roosevelt  v.  Doherty,  129  Mass.  301,  37  A. 
R.  356,  holding  that  where  factor  sells  goods  of  his  principal  and  of  his  own  for  a 
gross  sum,  the  principal  cannot  maintain  an  action  against  purchaser  for  his 
•hare;  Myers  y.  Entriken,  6  Watts  &  S.  44,  40  A.  D.  638,  holding  that  an  agent 
who  sells  on  credit  and  takes  notes  which  he  negotiates  for  his  own  use  is  liable 
to  his  principal. 

Cited  in  reference  notes  in  30  A.  D.  469,  on  liability  of  factor  selling  goods  below 
price  fixed  by  principal;  40  A.  D.  640,  on  liability  of  factor  on  insolvency  of  vendee 
from  whom  he  has  taken  note  payable  to  himself. 

Distinguished  in  Symington  y.  Mlin,  18  N.  C.  (1  Dev.  k  B.  L.)  291,  holding 
that  where  factor  sells  goods  of  his  principal  and  goods  of  his  own,  and  takes  a 
note  from  third  party  in  payment,  the  purchaser  is  discharged  and  the  factor  is 
liable  to  the  prindpaL 
llsage  mm  mMurare  of  authority  of  agent. 

Cited  in  Upton  y.  Suffolk  County  Mills,  11  Cush.  686,  69  A.  D.  163,  holding 
usage  of  the  business  is  the  measure  of  a  general  agent's  authority;  Greenwich 
Ins.  Co.  y.  Waterman,  4  C.  C.  A.  600,  6  U.  S.  App.  649,  64  Fed.  839,  holding  that 
well-defined  usage  may  be  shown  as  a  measure  of  agent's  authority;  Armstrong 
▼.  Chemical  Nat.  Bank,  27  C.  C.  A.  601,  64  U.  S.  App.  462,  83  Fed.  566,  holding 
same  as  to  bank  officer's  authority  to  borrow  money;  Moore  v.  Hanover,  J.  k  S. 
R.  Co.  94  Va.  324,  holding  that  a  warranty  by  agent,  where  such  usage  prevails,  is 
binding  upon  principal  though  unauthorized;  Haven  v.  Wentworth,  2  N.  H.  93; 
Webster  Wagon  Co.  v.  Home  Ins.  Co.  27  W.  Va.  314, — on  usage  of  insurance  asso- 
ciations as  to  premium  notes;  Leach  v.  Perkins,  17  Me.  462,  36  A.  D.  268;  Dick- 
inson v.  Gay,  7  Allen,  29,  83  A.  D.  666, — on  usages  as  controlling  rights  of  per- 
ties  under  contract. 

Cited  in  notes  in  18  A.  R.  206,  on  custom  or  usage  as  affecting  contractual  rela- 
tions; 60  A.  D.  103,  on  customs  of  principal  and  agent  and  their  validity. 
Authority  of  agent  to  collect. 

CSted  in  Trainer  v.  Morison,  78  Me.  160,  67  A.  R.  790,  3  Atl.  186,  holding  that 
an  agtni  with  authority  to  sell  has  authority  to  collect  for  his  sale,  unless  limited 
authority  is  known  to  purchaser. 
Xesotlable  note  as  payment. 

Cited  in  French  y.  Price,  24  Pick.  13,  holding  negotiable  note  taken  for  nroperty 
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•old  is  payment;  Real  Estate  Bank  v.  Rawdon,  5  Ark.  558;  Lee  y.  Fontaine,  10 
Ala.  755,  44  A.  D.  505, — on  promissory  note  as  payment  of  a  debt. 

Distinguished  in  Wallace  t.  Agry,  4  Mason,  336,  Fed.  Gas.  No.  17,096,  holding 
that  a  promissory  note  is  not  satisfaction  of  pre-existing  debt. 
—  As  merger  off  contract. 

Cited  in  Martendale  v.  Follett,  1  N.  H.  95,  on  note  as  merger  of  verbal  con- 
tract. 

6  AM.  DEC.  97,  HEMBIENWAY  ▼.  8TONE,  7  MASS.  58. 
Constmction  of  promise  by  two  or  more  as  Joint  or  seTeral. 

Cited  in  Humphreys  v.  Guillow,  13  N.  H.  385,  38  A.  D.  499;  Ladd  v.  Baker,  26 
N.  H.  76.  57  A.  D.  355;  Woolverton  v.  Van  Syckel,  67  N.  J.  L.  393,  31  Atl.  603; 
Wallace  v.  Jewell,  21  Ohio  St.  163, 8  A.  R.  48 ;  Keller  v.  McHuffman,  15  W.  Va.  64 ; 
Ely  V.  Clute,  19  Hun,  35;  Hill  v.  Alvord,  19  Hun,  77;  Dow  Law  Bank  v.  Godfrey, 
126  Mich.  521,  86  A.  S.  R.  559,  85  N.  W.  1075;  Chaffee  v.  Jones,  19  Pick.  260,— 
holding  that  a  note  reading  "I  promise**  and  signed  by  two  or  more  is  joint  and 
several;  Monson  t.  Drakeley,  40  Conn.  552,  16  A.  R.  74,  same  of  a  signer  of  similar 
note,  after  delivery,  as  additional  security;  Bright  y.  Carpenter,  9  Ohio,  139,  34 
A.  D.  432;  Union  Bank  v.  Willis,  8  Met  504,  41  A.  D.  541,—  holding  the  same 
where  note  is  signed  by  one,  and  one  or  more  put  their  names  on  the  back  of  note 
at  the  same  time;  Hays  v.  Fnnnan,  103  Ky.  350,  45  S.  W.  87,  holding  that  "I" 
used  in  a  mortgage  signed  by  several  binds  each  one;  VanAlstyne  v.  Van  Slyck,  10 
Barb.  383,  holding  same  as  to  sureties  for  performance  of  covenants  in  a  lease; 
General  Electric  Co.  v.  Qill,  127  Fed.  241,  holding  same  as  to  an  acceptance  of  a 
contract;  Brown  v.  Fitch,  33  N.  J.  L.  418,  holding  that  a  contract  in  singular 
form  signed  in  firm  name  is  joint  and  not  joint  and  several. 

Cited  in  reference  notes  in  57  A.  D.  859,  on  note  subscribed  by  two,  but  reading 
"I  promise  to  pay,  etc.,''  as  their  joint  and  several  note;  86  A.  S.  R.  562,  on  joint 
and  several  character  of  note  written  in  the  singular  and  signed  by  several  per- 
sons. 

Cited  in  note  in  2  A.  D.  115,  as  to  whether  instrument  is  joint  or  joint  and 
several. 

Distinguished  in  Palmer  v.  Grant,  4  Conn.  389   (dissenting  opinion),  on  con- 
struction of  expressions  in  notes. 
When  demand  notes  are  overdue. 

Cited  in  Thielman  v.  Gueble,  32  La.  Ann.  260,  36  A.  R.  267;  Atlantic  DeLaine 
Co.  V.  Tredick,  5  R.  I.  171, — ^holding  that  a  demand  note  is  deemed  overdue  when 
it  has  run  a  reasonable  time  and  if  negotiated  then  is  subject  to  defenses. 

5  AM.  DEO.  98,  BOND  t.  WARD,   7   MASS.   12S. 
Right  of  levying  officer  to  exact  indemnity  bond. 

Cited  in  Allwein  v.  Sprinkle,  87  Ind.  240,  holding  that  an  officer  may  enforce  an 
indemnity  bond  given  to  protect  him  in  making  a  doubtful  levy;  Grace  v.  Mitchell, 
31  Wis.  533,  11  A.  R.  613;  Smith  v.  Osgood,  46  N.  H.  178,— holding  that  where 
officer  is  in  doubt  as  to  title  to  property  he  may  demand  indemnity  bond,  and  in 
default  of  bond,  he  need  not  act;  Long  v.  Neville,  36  Cal.  455,  95  A.  D.  199,  holding 
same  as  to  writ  of  possession  to  recover  land;  Wooley  v.  Cobb,  165  Mass.  503,  43 
N.  E.  497,  holding  that  officer  refusing  to  act,  after  being  offered  indemnity  bond, 
is  liable  for  his  refusal;  Jewett  v.  Sundback,  5  S.  D.  Ill,  58  N.  W.  20;  Ranlett  v. 
Blodgett,  17  N.  H.  298,  43  A.  D.  603,— holding  that  where  officer  is  instructed  to 
serve  writ  in  a  certain  way,  and  demands  no  indemnity,  he  is  liable  for  loss  caused 
by  failure  to  comply  with  instructions;  Baker  v.  Duddleson,  125  111.  App.  483, 

Digitized  by  VjOOQIC 


645  NOTES  ON  AMERICAN  DECISIONS.  [22-28 

holding  that  where  officer  demands  indemnity,  the  lien  of  a  creditor  refusing  it,  is 
postponed  to  a' junior  creditor  giving  such  bond;  Curtis  v.  Patterson,  8  Cow.  66; 
Suydam  r.  Huggeford,  23  Pick.  465, — on  bond  of  indemnity  by  sheriff  in  making 
attachment;  Harris  v.  Kirkpatrick,  35  N.  J.  L.  392,  on  officer's  right  to  demand 
indemnity  bond. 

Cited  in  notes  in  16  A.  D.  553,  on  sheriff's  right  to  indemnity;  89  A.  S.  R.  416, 
on  sheriff's  right  to  indemnity  while  executing  civil  process. 

Distinguished  in  State  ex  rel.  O'Bryan  v.  Koontz,  83  Mo.  323,  holding  that  an 
officer  cannot  demand  an  indemnity  bond  and  in  default  of  the  bond  refuse  to  at- 
tach the  property;  Harding  v.  Cobum,  12  Met.  333,  46  A.  D.  680,  holding  that  a 
mortgagee  of  specified  chattels  and  "all  other  personal  property,'*  making  claim 
to  all  property  on  the  premises,  could  maintain  action  against  attaching  officer 
without  pointing  out  and  demanding  specific  articles. 

—  Implied  Indemnity. 

Cited  in  Standley  ▼.  Marsh,  1  Wash.  512,  20  Pac.  592;  Gower  v.  Emery,  18  Me. 
79, — ^holding  that  an  implied  indemnity  exists  where  officer  is  ordered  to  levy  upon 
specific  chattels;  Nelson  v.  Cook,  17  IlL  443,  holding  that  there  is  no  implied  in- 
demnity for  officer  making  wrongful  levy,  without  specific  directions  as  to  the 
levy;  Russell  v.  Walker,  150  Mass.  531,  15  A.  S.  R.  239,  23  N.  E.  383,  holding  that 
where  officer  in  presence  of  creditor  sells  chattels,  claimed  to  be  exempt,  and  is 
held  liable  therefor  in  suit  by  debtor,  he  cannot  recover  from  creditor. 
Liability  of  officer  for  wrongful  lery. 

Cited  in  Com.  v.  Kennard,  8  Pick.  133,  holding  that  officer  levying  upon,  and 
seizing  goods  belonging  to  wrong  person,  is  a  trespasser  and  may  be  resisted  by 
force;  Lindsay  v.  Lamed,  17  Mass.  190,  holding  that  no  action  will  lie  for  dam* 
ages  on  account  of  attachment  of  property  in  a  civil  suit  which  was  abated,  un- 
less malicious;  Sibley  v.  Brown,  15  Me.  185;  Caldwell  v.  Arnold,  8  Minn.  265,  Gil. 
231 ;  Overby  v.  McGee,  15  Ark.  459,  63  A.  D.  49,—hoIding  officer  liable  in  trespass 
for  taking  goods  in  possession  of,  but  not  belonging  to  the  debtor;  Masten  v. 
Webb,  60  How.  Pr.  302;  Vose  v.  Stickney,  8  Minn.  75,  Gil.  51, — holding  officer  not 
liable,  without  notice  and  demand,  for  attaching  goods  in  hands  of  debtor,  but 
owned  by  another;  Harris  v.  Hanson,  11  Me.  241,  holding  that  taking  property  of 
wrong  person  upon  attachment,  is  a  breach  of  officer's  bond;  Butman  v.  Wright, 
)G  N.  H.  219,  on  sale  of  property  after  process  is  satisfied  as  being  conversion. 

Cited  in  notes  in  43  A.  D.  264,  on  sheriff's  liability  for  seizure  of  one  person's 
goods  under  attachment  against  another;  05  A.  S.  R.  113,  on  liability  of  sheriffs, 
constables,  and  marshals  for  disobeying  plaintiff's  instructions;  75  A.  D.  177,  on 
right  to  resist  by  force  officer  levying  on  property  not  subject  to  the  writ. 

—  Attachment  of  intermingled  goods. 

Cited  in  Gihnan  v.  Hill,  36  N..H.  311;  Lewis  v.  Whittemore,  5  N.  H.  364,  22 
A.  D.  466;  Aibee  v.  Webster,  16  N.  H.  362,— holding  that  the  taking  of  inter- 
mingled  goods  is  not  a  trespass,  but  if  officer  refuses  to  return  goods  not  belong- 
ing to  debtor  upon  demand,  he  is  liable  for  trover;  Tufts  v.  McClintock,  28  Me. 
424,  48  A.  D.  501;  Taylor  v.  Jones,  42  N.  H.  25;  Smith  v.  Welch,  10  Wis.  91; 
Wildman  v.  Sterritt,  80  Mich.  651,  45  N.  W.  657;  Wilson  v.  Lane,  33  N.  H.  466; 
Taylor  v.  Jones,  42  N.  H.  25;  Shiunway  v.  Rutter,  8  Pick.  443,  19  A.  D.  340,— 
holding  that  where  officer  attaches  goods  of  debtor  mixed  with  those  of  another, 
not  action  lies  against  him  therefor  without  demand  for  their  return ;  Lehman  v. 
Kelly,  68  Ala.  192;  Franklin  v.  Gumersell,  9  Mo.  App.  84, — holding  that  where 
goods  are  wrongfully  intermingled,  and  the  parties  have  notice  of  an  attachment, 
the  one  claiming  the  ownership  must  make  the  separation;  Roth  v.  Wells,  41 
Barb.  194,  holding  that  debtor  mixing  other  goods  with  goods  levied  upon,  and 
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refusing  to  desigiiAte  them,  it  estopped  from  reeorery  for  wroiigful  seizure; 
SUittery  y,  Stewart,  46  111.  293,  holding  that  owner  of  goods  intermingled  witt 
debtor's,  pointing  out  goods  for  officer  to  take,  cannot  recover  for  his  goods  taken; 
Walcott  T.  Keith,  22  N.  H.  196,  on  proof  that  goods  were  intermixed  as  justifyiog 
attachment  of  property  not  belonging  to  debtor. 

Cited  in  reference  note  in  14  A.  8.  R.  577  on  ri^t  to  attach  entire  mixture 
where  debtor's  goods  are  mixed  with  third  person. 

Distinguished  in  Townsend  t.  Athens,  1  Vt  284,  holding  that  property  easily 
distinguished  may  be  recovered  without  showing  claim  and  demand,  if  attached 
while  intermingled  with  debtor's  property. 

Con  fusion  of  goods. 

Cited  in  Pratt  r.  Bryant,  20  Vt.  333,  holding  that  owner  can  recover  for  goods 
intermixed  with  those  of  another  by  mistake;  Smith  v.  Morrill,  56  Me.  566, 
holding  that  owner  of  logs  wrongfully  cut  and  mixed  with  others,  who  seized 
more  than  his  own,  was  not  liable  therefor  without  demand  for  the  excess; 
Robinson  r.  Holt,  39  N.  H.  557,  75  A.  D.  233;  Henderson  v.  Lauck,  21  Pa.  369; 
Schutz  T.  Jordan,  32  Fed.  55;  Ryder  v.  Hathaway,  21  Pick.  298,~<m  ownership  of 
property  intentionally  or  innocently  intermixed. 
Property  subject  to  attachment. 

Cited  in  Wallace  r.  Barker,  8  Vt.  440,  holding  same  of  wooden  boot  used  as  a 
shoemaker's  sign;  Mack  v.  Parks,  8  Gray,  517,  69  A.  D.  267,  holding  that  a  watdi 
upon  debtor's  person  is  not  subject  to  attachment. 

Distinguished  in  Potter  v.  Hall,  3  Pick.  368,  15  A.  D.  226,  holding  that  a  stage- 
coach just  preparing  to  start,  or  just  arrived  at  destination,  is  liable  to  attach- 
ment. 

—  Perishable  or  damageable  chattels. 

Cited  in  Cilley  v.  Jenness,  2  N.  H.  87,  holding  perishable  products  subject  to 
attachment;  Barrett  v.  White,  3  N.  H.  210,  14  A.  D.  352;  Campbell  ▼.  Johnioo, 
11  Mass.  184, — holding  that  hay  in  bam  is  subject  to  attachment;  Cheshire  Nat. 
Bank  v.  Jewett,  119  Mass.  241,  same  of  tobacco,  being  cured  in  bams;  Cilley  v. 
Jenness,  2  N.  H.  87,  same  of  potatoes  and  bcief ;  Leavitt  ▼.  Holbrook,  5  Vt.  406, 
same  as  to  fresh  beef,  killed  in  December. 

Distinguished   in   Crocker   v.    Baker,    18   Pick.   407,   holding  that   perishable 
chattels  are  liable  to  attachment  under  statute. 
Attachment  at  common  law. 

Cited  in  Penoyar  v.  Kelsey,  150  N.  Y.  77,  34  L.VLA.  248,  44  N.  E.  788,  on 
attachment  at  common  law. 
Disposition  and  custody  of  attached  property. 

Cited  in  Beardsley  v.  Beecher,  47  Conn.  408,  on  property  attached  remaining 
in  the  custody  of  the  law  until  final  judgment. 
Liability  of  principal  for  act  of  deputy. 

Cited  in  The  Laurens,  1  Abb.  Adm.  508,  Fed.  Cas.  No.  8,122,  holding  that  a 
marshal  is  liable  for  money  received  by  his  deputy  as  such;  McRaven  v.  McGuire, 
9  Smedes  AM.  34;  People  ex  rel.  Kellogg  v.  Schuyler,  4  N.  Y.  173;  Archer  ▼. 
Noble,  3  Me.  418, — on  liability  of  principal  for  acts  of  deputy. 

—  Bztra-offlclal  acts. 

Cited  in  Moulton  v.  Norton,  5  Barb.  286,  holding  sheriff  not  liable  for  acts  of 
deputy  in  serving  distress  warrants;  Kimball  v.  Perry,  15  Vt.  414,  holding  sheriff 
not  liable  for  deputy's  act  in  selling  goods  on  execution  on  credit  upon  instractioa 
of  attorney  of  creditor. 

Distinguished  in  Bagley  v.  Yates,  3  McLean,  465,  Fed.  Oas.  No.  725,  holding 
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nutnhal  not  liable  for  unauthorized  receipt  by  deputy,  of  money  after  return  of 
ezoeutioii. 

5  AM.  BfiC.  S4,  HASTINGS  ▼.  DICKINSON,  7  MASS.  15S. 
Release  ftrom  liens  or  encnmbrances. 

Cited  in  Proctor  v.  Thrall,  22  Vt.  262,  holding  bond  by  mortgagee  to  purchaser 
from  grantee  of  mortgagor  conditioned  that  such  grantee  should  save  purchaser 
harmless  as  to  all  previous  encumbrances  equivalent  to  release  from  mortgage. 
Antenuptial  agreements  as  Jointure  or  release  of  dower. 

Cited  in  Gibson  v.  Gibson,  15  Mass.  106,  8  A.  D.  94,  holding  antenuptial  agree- 
ment for  annuity  in  lieu  of  dower  no  bar  to  dower  rights  in  land;  Re  Pulling, 
03  Mich.  274,  52  N.  W.  1116,  holding  antenuptial  agreement  relinquishing  dower 
in  consideration  of  $5  and  love  and  affection  not  a  bar;  Blackmon  v.  Blackmon, 
16  Ala.  633,  holding  antenuptial  agreement  settling  wife's  separate  property  to 
her  sole  use  and  relinquishing  all  claim  to  dower,  no  bar;  Camden  Mut.  Ins.  Asso. 
V.  Jones,  23  N.  J.  Eq.  171,  holding  that  an  antenuptial  agreement  to  relinquish 
dower  in  consideration  of  annuity  does  not  bar  dower,  where  husband  failed  to 
provide  the  annuity;  Hinkle  v.  Hinkle,  34  W.  Va.  142,  11  S.  E.  993,  holding  an 
antenuptial  contract  relinquishing  all  rights  to  estate  that  husband  has  or  may 
acquire  not  bar  of  dower;  Pierce  v.  Pierce,  9  Hun,  50,  holding  antenuptial  agree- 
ment not  fulfilled  by  husband  no  bar;  Sullings  v.  Richmond,  5  Allen,  187,  81  A.  D. 
742,  on  antenuptial  agreement  as  bar  to  dower ;  Bigelow  v.  Hubbard,  97  Mass.  195, 
on  jointure  of  freehold  estate  as  bar  to  dower;  Jenkins  v.  Holt,  109  Mass.  261, 
holding  that  antenuptial  agreements  as  to  rights  in  estate  of  spouse  after  decease 
are  like  a  settlement  by  way  of  jointure  and  are  not  simple  marriage  agreements. 

Distinguished  in  Gelzer  v.  Gelzer,  Bail.  Eq.  387,  23  A.  D.  180,  holding  that  an 
antenuptial  agreement  relinquishing  dower  is  a  bar  in  equity;  McNutt  v.  McNutt, 
116  Ind.   546,  2  L.R.A.   372,   19  N.  E.   115,  holding  that  antenuptial  contract 
mutually  relinquishing  all  rights  in  property  of  the  other  is  bar  to  dower. 
—  Release  of  dower  rights. 

Cited  in  Martin  v.  Martin,  22  Ala.  86,  holding  that  a  release  of  dower  to  husband 
during  coverture  is  void;  Grogan  v.  Garrison,  27  Ohio  St.  50,  holding  that  a  con- 
veyance of  one  third  to  wife  in  common  with  others  in  lieu  of  dower  is  not 
effective  under  statute. 

Cited  in  note  in  23  A.  D.  183,  on  jointure  as  bar  to  dower. 
<— Inefflcac^  of  executory  release. 

Cited  in  Mann  v.  Mann,  53  Vt.  48,  holding  antenuptial  release  of  homestead 
right  executory  and  of  no  effect;  Vance  v.  Vance,  21  Me.  364;  Dwight  v.  Peart, 
24  Barb.  55;  French  v.  Lafayette  Ins.  Co.  5  McLean,  461,  Fed.  Cas.  No.  5,102,— 
on  release  operating  only  upon  existing  claims  or  rights. 
Statute  of  uses. 

Cited  in  French  v.  French,  3  N.  H.  234,  on  statute  of  uses  being  adopted  in 
Massachusetts. 

5  AM.  DEC.  S5,  RIDDIiE  v.  PROPRIETORS,  7  MASS.  169. 
Liability  of  corporation  for  tort. 

Cited  in  Lyman  v.  White  River  Bridge  Co.  2  Aik.  (Vt.)  255,  16  A.  D.  705; 
Witeman  v.  Wilmington  &  8.  R.  Co.  2  Harr.  (Del.)  514,  33  A.  D.  411;  Chestnut 
HiU  k  8.  H.  Tump.  Co.  v.  Butter,  4  Serg.  A;  R.  6,  8  A.  D.  675;  Edwards  v.  Union 
^uik,  1  Fla.  158, — holding  that  trespass  will  lie  against  a  corporation ;  Colegrove 
▼•  New  York  &  H.  R.  Co.  6  Duer,  382,  on  the  same  point;   Godspeed  v.  East 
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Haddam,  22  Cona.  631,  M  A.  D.  439,  holdii^  eorpormtkm  Imble  to  soH  for  mtMh- 
eiotiA  proaeeatiofi;  Cliilds  r.  Bmak  of  MiBsoori,  17  Mo.  213,  iMildiiig  corpontioB  not 
liable  to  action  for  malidom  prooecatkm,  tlaBder,  or  &ke  uapriaoiuBent;  Maeon 
A  W.  R.  Co.  T.  Darii,  13  Ga.  68,  m  ri^t«  a»d  liabilities  ctf  eorporaticNW  ia  re- 
spect to  torts;  MoDODgabela  Nar.  Co.  ▼.  Okmm,  6  Watts  4  &  101  (diasenting  opia- 
ion) ;  Bushel  v.  Commonwealth  Ins.  Co.  IS  8erg,  4  R.  173,— on  the  rcsfaicted  lia- 
bility  of  corporations  in  earlier  times. 

Cited  in  reference  notes  in  6  A.  D.  63;  8  A.  D.  678;  25  A.  D.  202;  37  A.  D.  30; 
41  A.  D.  262,— on  liability  of  corporation  for  torts;  36  A.  D.  84,  on  liability  of 
corporation  for  injuries  done  by  it;  63  A.  S.  R.  751,  on  corporate  liability  for 
nonperformance  of  public  duties;  34  A.  D.  422,  on  right  to  maintain  tre^iass 
against  corporation;  76  A.  D.  728,  on  right  to  maintain  trespass  ^tiore  e/atcs«M 
f regit  against  private  corporation. 

Cited  in  notes  in  13  A.  D.  696;  31  A.  D.  161, — on  liability  of  corporati<ni  for 
tort;    11  A.  D.  676,  on  liability  of  corporation  in  trespass. 

Distinguished  in  Foote  t.  Cincinnati,  9  Ohio,  31,  34  A.  D.  420,  holding  that 
trespass  quare  clausum  f regit  will  not  lie  against  a  corporation;  Orr  y.  Bank  of 
United  States,  1  Ohio,  36,  13  A.  D.  688,  holding  corporation  not  liable  to  suit  for 
assault  and  battery. 
Duties  of  proprietors  of  canals,  roads,  and  bridges. 

Cited  in  James  River  k  K.  Co.  v.  Early,  13  Qratt  641,  on  liability  of  a  canal 
company  for  breach  or  neglect  of  corporate  duties;  Quincy  Canal  v.  Newoomb, 
7  Met.  270,  39  A.  D.  778,  holding  that  on  suit  for  tolls  on  canal,  defendant  could 
not  claim  set  off  for  failure  to  construct  canal  according  to  act  of  incorporation; 
Goshen  &  S.  Tump.  Co.  v.  Sears,  7  Conn.  86,  holding  turnpike  company  building 
road  and  accepting  tolls  under  charter,  bound  to  keep  road  in  repair;  Watson 
V.  Lisbon  Bridge,  14  Me.  201,  31  A.  D.  49,  holding  toll  bridge  company  liable  for 
damage  caused  from  nonrepair  of  entrance  way  to  bridge;  Weld  v.  Proprietors  of 
Side- Booms,  6  Me.  93,  holding  incorporated  boom  company  liable  for  damage 
from  defective  booms;  Perkins  v.  Eastern  R.  Co.  29  Me.  307,  50  A.  D.  589,  on 
liability  of  quasi-public  corporation  for  negligence  of  agent  in  respect  of  ways  and 
vehicles. 

Duties  and  liabilities  of  public  or  quasi-public  corporations. 

Cited  in  Fowle  v.  Alexandria,  3  Cranch,  C.  C.  70,  Fed.  Cas.  No.  4,993;  Mann 
V.  Central  Vermont  R.  Co.  65  Vt.  484,  46  A.  R.  628;  Adams  v.  Wiscasset  Bank, 
1  Me.  361,  10  A.  D.  88 — on  liability  of  quasi  corporations  at  common  law;  Coolidge 
V.  Brookline,  114  Mass.  592,  holding  that  duties  of  quasi  corporations  extend 
only  to  powers  granted;  Allegheny  County  v.  Rowley,  4  Clark,  379,  on  liability 
of  public  corporations;  Niles  Twp.  Highway  Comrs.  v.  Martin,  4  Mich.  557,  69 
A.  D.  333,  on  liability  for  negligence  of  corporate  bodies  enjoying  franchises  for 
their  own  benefit;  Aiken  v.  Columbus,  167  Ind.  139,  12  L.R-A.  ( N.S. )  416,  78  N. 
E.  657,  on  liability  of  municipal  corporation  for  negligence  in  voluntary  acts  for 
corporate  advantage;  Johnson  v.  Somerville,  195  Mass.  370,  10  L.R.A.(N.S.)  715, 
81  N.  £.  268,  on  nonperformance  of  public  duty  as  creating  no  liability;  Parks  v. 
Northwestern  University,  121  111.  App.  512,  holding  university  supported  by  trust 
funds  and  incidental  tuition  fees  not  for  gain  not  liable  for  damages  for  injury  to 
student  caused  by  negligence  of  one  of  its  professors;  Fire  Ins.  Patrol  v.  Boyd, 
120  Pa.  624,  6  A.  S.  R.  746,  1  L.R.A.  417,  16  Atl.  553,  22  W.  N.  C.  248,  45  Phila. 
Leg.  Int.  444,  holding  Fire  Insurance  Patrol  not  liable  for  damage  caused  by  negli- 
gence of  its  employees;  Boyd  v.  Insurance  Patrol,  113  Pa.  269,  6  Atl.  636,  18  W. 
X.  C.  209,  17  Pittsb.  L.  J.  N.  S.  136,  43  Phila.  Leg.  Int.  427;  on  tort  liability  of 
corporations  serving  public  function. 
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Cited  in  notes  in  10  A.  D.  90;  13  A.  D.  525,— on  liability  of  quasi  corporations 
for  torts;  5  A.  D.  43,  on  liability  of  cities,  towns,  etc.,  for  torts;  27  A.  D.  99,  on 
liability  of  municipal  corporations  for  injuries  caused  by  their  neglect  of  duty; 
19  L.R.A.  452,  on  distinction  between  public  and  private  functions  of  municipal 
corporations  in  respect  to  liability  for  negligence;  61  L.R.A.  862,  on  duty  to 
patrons  of  canal;  24  L.R.A.  592,  on  liability  for  property  destroyed  by  mob. 

Distinguished  in  Brown  v.  South  Kennebec  Agri.  Soc.  47  Me.  275,  74  A.  D.  484, 
holding  agricultural  society  liable  for  damage  from  fall  of  its  building;  Dunn 
V.  Brown  County  Agri.  Soc.  46  Ohio  St.  93,  15  A.  8.  R.  556,  1  L.R.A.  754,  18  N.  E. 
496,  holding  county  agricultural  society  liable  for  damages  from  negligent  con- 
struction of  seats  for  spectators. 

—  Statutory  duties. 

Cited  in  Iba  y.  Hannibal  &  St.  J.  R.  Co.  45  Mo.  469,  holding  statute  imposing 
special  duty  upon  corporation  does  not  supersede  common-law  liability;  State  v. 
Burlington,  36  Vt.  521,  holding  town  not  liable  for  damages  from  failure  to  com- 
ply with  statutes  as  to  removing  nuisances. 

—  As  to  condition  or  safety  of  roads,  ways,  and  public  places. 

Cited  in  Dean  v.  New  Milford  Twp.  5  Watts  k  S.  545,  holding  township  liable  for 
negligence  of  supervisor  in  failing  to  keep  road  in  repair;  Ball  v.  Winchester,  32 
N.  H.  435;  Morey  v.  Newfane,  8  Barb.  645;  Wilson  v.  Ulysses  Twp.  72  Neb.  807, 
101  N.  W.  986,  9  A.  &  E.  Ann.  Cas.  1153;  Vail  v.  Amenia,  4  N.  D.  239,  59  N. 
W.  1092, — holding  a  township  not  liable  for  damages  from  nonrepair  of  roads 
and  bridges ;  Dunlap  v.  Knapp,  14  Ohio  St.  64,  82  A.  D.  468 ;  McConnell  v.  Dewey, 
5  Neb.  385, — holding  same  as  to  supervisor  of  public  roads;  Nagle  v.  Wakey,  161 
111.  387,  43  N.  £.  1079  (affirming  59  111.  App.  198),  holding  that  no  action  lies 
against  commissioner  of  highways  for  damages  caused  by  defective  bridge;  Oliver 
V.  Worcester,  102  Mass.  489,  3  A.  R.  485,  on  liability  of  towns  for  defect  in  high- 
ways; Galveston  v.  Posnainsky,  62  Tex.  118,  50  A.  R.  517;  Noble  v.  Richmond, 
31  Gratt.  271,  31  A.  R.  726;  Browning  v.  Springfield,  17  111.  143,  63  A.  D.  345, 
holding  city  liable  for  damages  from  nonrepair  of  street  where  duty  to  repair 
is  clear  and  specific;  Hedges  v.  Madison  County,  6  111.  567;  Woods  v.  Colfax 
County,  10  Neb.  552,  7  N.  W.  269;  Reardon  v.  St.  Louis  County,  36  Mo.  555; 
Bailey  v.  Lawrence  County,  5  S.  D.  393,  49  A.  S.  R.  881,  59  N.  W.  219;  Markey 
V.  Queens  County,  164  N.  Y.  675,  39  L.R.A.  46,  49  N.  E.  71,— holding  county  not 
liable  for  damages  from  nonrepair  of  roads  and  bridges;  Scales  v.  Chattahooche 
County,  41  Ga.  225  (dissenting  opinion),  on  same  point;  State  use  of  Weddle  v. 
Frederick  County,  94  Md.  334,  51  Atl.  289,  holding  school  commissioners  not 
liable  for  damage  caused  by  injury  to  child  from  negligence  in  care  of  school 
grounds;  Eastman  v.  Meredith,  36  N.  H.  284,  72  A.  D.  302,  holding  town  not 
liable  for  damages  from  negligent  construction  of  town  house;  Bigelow  v.  Ran- 
dolph, 14  Gray,  541,  holding  town  assuming  duties  of  school  district,  not  liable  for 
damage  to  scholar  from  excavation  in  school  yard  negligently  left  dangerous  by 
town  officers;  Hill  v.  Boston,  122  Mass.  344,  23  A.  R.  332,  holding  city  not  liable 
for  injury  to  child  attending  public  school,  from  defective  staircase  in  school 
building;  Hollenbeck  v.  Winnebago  County,  95  111.  148,  35  A.  R.  151,  holding 
county  not  liability  for  damages  from  negligence  in  construction  of  court-house. 

Cited  in  reference  notes  in  52  A.  D.  93,  on  liability  of  proprietors  of  public  high- 
ways for  defects;  52  A.  D.  92,  on  liability  of  towns  for  defective  highways. 

Cited  in  notes  in  63  A.  D.  350,  on  municipal  liability  for  failure  to  repair  streets 
and  highways;  39  L.R.A.  60,  on  liability  of  counties  for  injuries  to  persons  through 
condition  of  buildings. 
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—  A«  to  ofllclal  and  franchlsed  acts. 

Cited  in  Mendel  v.  Wheeling,  28  W.  Va.  233,  57  A.  R.  «64,  holding  city  owning 
waterworkg  and  charging  for  water,  not  liable  for  damage  by  fire  caused  bj 
negligence  in  care  of  water  pipes;  Welsh  v.  Rutland,  5G  Vt  228,  48  A.  R.  762, 
holding  city  not  liable  for  damage  from  fire  engineer's  negligence  in  repairing 
hydrant;  Rowe  v.  Portsmouth,  56  N.  H.  291,  22  A.  R.  464,  holding  city  liable  for 
failure  to  keep  sewers  in  proper  condition;  Jones  v.  New  Hayen,  34  Conn.  1, 
holding  city  liable  for  damage  from  fall  of  limb  of  tree,  where  city  by  charter 
had  exclusiye  care  of  trees;  Mitchell  v.  Rockland,  52  Me.  118,  holding  city  not 
liable  for  negligent  acts  of  its  health  officers;  Richmond  v.  Long,  17  Grati.  375, 
94  A.  D.  461,  holding  city  not  liable  for  damages  from  negligence  of  its  hospital 
employees;  Hamilton  County  v.  Mighels,  7  Ohio  St.  109,  holding  county  not 
liable  for  negligence  of  county  commissioners  in  their  official  capacity. 

Cited  in  notes  in  8  A.  D.  442,  on  nonliability  of  quasi-public  corporations  for 
negligence  of  officers;  1  L.R.A.  608,  on  nonliability  of  charitable  institution  for 
agents'  or  servants'  negligence. 

Distinguished  in  Lenzen  t.  New  Braunfels,  13  Tex.  Civ.  App.  335,  35  8.  W. 
341,  holding  city  owning  waterworks  and  charging  for  water,  liable  for  damage 
by  fire  caused  by  negligent  care  of  waterworks. 
Uablllty  of  public  olHcers. 

Cited  in  reference  note  in  90  A.  D.  730,  on  liability  of  public  officer  neglecting 
an  imperative  duty. 

Cited  in  note  in  22  L.R.A.  834,  on  personal  liability  of  officers  for  acts  as  to 
canals. 
Amenability  of  public  or  quasi-public  corporation  to  suit. 

Cited  in  Clark  County  Justices  v.  Haygood,  15  Qa.  309,  holding  that  the  in- 
ferior court,  though  a  quasi  corporation,  cannot  be  sued. 

—  School  district. 

Distinguished  in  McLoud  v.  Selby,  10  Conn.  390,  27  A.  D.  689,  holding  that  a 
school  district  is  liable  to  be  sued. 

—  Counties. 

Cited  in  Graham  v.  Parham,  32  Ark.  676;  Lyell  v.  St.  Clair  County,  3  McLean, 
580,  Fed.  Cas.  No.  8,621 — on  nonliability  of  county  to  suit  at  conunon  law; 
Stermer  v.  La  Plata  County,  5  Colo.  App.  379,  38  Pac.  839,  holding  that  a  county 
is  a  quasi  corporation  and  not  liable  to  garnishment. 
Wbat  corporations  are  public. 

Cited  in  Gallia  County  y.  Holcomb,  7  Ohio,  pt.  1,  p.  232;  DonalsoQ  v.  San 
Miguel  Co.  1  N.  M.  263,-— on  county  being  a  quasi  corporation;  Franz  v.  Autry, 

18  Okla.  561,  91  Pac.  193,  on  definition  of  "county;"  Augusta  y.  Augusta  Water 
District,  101  Me.  148,  63  Atl.  663,  on  city  being  a  quasi  municipal  corporation; 
Beach  y.  Leahy,  11  Kan.  23,  holding  that  a  school  district  is  not  a  "public  cor- 
poration" under  Kansas  constitution;  Dell  Rapids  y.  Irving,  7  S.  D.  310,  29 
L.R.A.  861,  64  N.  W.  149,  holding  that  an  organized  township  is  not  a  municipal 
corporation  imder  statute  as  to  procedure  under  eminent  domain. 

Liability  of  inhabitants  for  acts  of  public  corporation. 
Cited  in  Eames  y.  Savage,  77  Me.  212,  52  A.  R.  751 ;  Chase  y.  Merrimack  Bank, 

19  Pick.  564,  31  A.  D.  163,  holding  that  the  estate  of  any  inhabitant  is  liable 
upon  an  execution  against  a  town  or  parish;  Sears  y.  Cottrell,  5  Mich.  251,  on 
the  same  point;  Beardsley  v.  Smith,  16  Conn.  368,  41  A.  D.  148,  holding  same 
upon  an  execution  against  a  city. 
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Acceptance  of  charter  of  corporation. 

Cited  in  Com.  ex.  rel.  Claghorn  t.  Cullen,  13  Pa.  133,  53  A.  D.  450,  on  implied 
assent  by  corporation  to  new  or  additional  charter;  PennsyWania  College  Cases 
(Jefferson  College  t.  Washington  A  J.  College),  13  Wall.  190,  20  L.  ed.  550,  on 
new  provisions,  accepted  by  corporate  Tote  as  amendment  to  charter,  not  being 
impairment  of  contract  created  by  original  charter. 
Dissolution  of  corporation  by  nonuser. 

Cited  in  People  v.  College  of  California,  38  Cal.  166,  holding  that  a  corpora- 
tion may  dissolve  itself  by  surrendering  its  franchise  by  proper  proceedings. 
Breach  off  statutory  duty  as  negligence. 

Cited  in  Drain  v.  St.  Louis,  I.  M.  A  8.  R.  Co.  10  Mo.  App.  531,  on  failure  to 
comply  with  statute  or  ordinance  being  negligence. 
Contributory  negligence  as  defense. 

Cited  in  Macon  A  W.  R.  Co.  v.  Winn,  10  Ga.  440,  denying  right  to  recovery  for 
negligence  where  plaintiff  did  not  exercise  ordinary  diligence. 
Arrest  off  Judgment. 

Cited  in  Dill  v.  Jones,  3  Ga.  70;  Murphy  t.  Lawrence,  2  Ga.  257,  on  sufficiency 
of  declaration  as  against  motion  in  arrest. 

ft  AM.  I>EC.  45,  BARRETT  v.  ROGERS,   7  MASS.   207. 
Conclusiveness  of  verdicts. 

Cited  in  Monarch  G.  A  S.  M.  Co.  v.  McLaughlin,  1  Idaho,  650,  holding  that 
verdict  concurred  in  by  two  juries  will  not  be  aet  aside  where  no  rule  of  law  has 
been  violated. 

Distinguished  in  Pensacola  A  G.  R.  Co.  v.  Nash,  12  Fla.  612,  holding  that 
verdict  ooncurred  in  by  two  juries  will  be  set  sside  when  clearly  against  evidence. 
Conclusiveness  and  effect  of  recitals  In  Instruments  showing  receipt  or 
sale  of  goods  —  Bills  of  lading. 

Cited  in  Bates  v.  Stanton,  1  Duer,  79,  holding  that  a  bill  of  lading  is  strong, 
but  not  conclusive  evidence  of  the  matters  stated  therein;  Wayland  v.  Mosely, 
5  Ala.  430,  30  A.  D.  335,  holding  that  a  bill  of  lading,  so  far  as  it  acknowledges 
I'eceipt,  and  states  condition  of  goods,  may  be  contradicted. 

Cited  in  O'Brien  v.  Gilchrist,  34  Me.  554,  56  A.  D.  676;  Crosby  v.  Grinnell, 
Fed.  Cas.  No.  3,422, — holding  carrier  not  precluded  by  recitals  from  showing,  as 
against  shipper,  true  condition  of  goods  when  received  for  shipment;  Graves  v. 
Hardwood^  0  Barb.  477,  holding  parol  evidence  admissible,  as  against  shipper,  to 
show  error  in  recital  of  quantity  received  for  shipment;  Witzler  v.  Collins,  70 
Me.  290,  35  A.  R.  327,  holding  parol  evidence  admissible,  as  against  shipper,  to 
show  condition  of  goods  recited  as  being  in  apparent  good  order  and  well  con- 
ditioned; The  Martha,  Olcott,  140,  Fed.  Cas.  No.  9,145,  holding  parol  evidence 
admissible,  as  between  parties,  to  correct  or  explain  recital  as  to  receipt  of  goods 
in  good  order  for  transportation;  Ellis  v.  Willard,  9  N.  Y.  529,  holding  parol 
evidence  admissible,  as  against  parties  to  show  true  condition  of  goods  recited 
to  have  been  in  good  order;  Choate  v.  Crowninshield,  3  Cliff.  184,  Fed.  Cas.  No. 
2,691,  holding  carrier  not  precluded  by  recital  as  to  quality  from  showing,  as 
against  consignee,  that  latent  defect  existed  when  goods  received  for  shipment; 
Jones  V.  Sims,  6  Port.  (Ala.)  138,  holding  introduction  of  evidence  as  to  con- 
signee's ownership  of  goods  not  precluded  by  recital  thereof  in  bill;  Jordan  v. 
James,  6  Ohio,  88,  holding  bills  not  conclusive  upon  question  of  consignee's  title, 
M  against  proof  of  fraud;  Sears  v.  Wingate,  3  Allen,  103,  holding  recitals  not 
conclusive  against  shipowner  as  to  propertj'  not  actually  shipped,  though  con- 
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signee  has  made  advanoes;  English  t.  Ocean  Steam  NAt.  Co.  2  Blatchf.  425,  Fed. 
Cas.  No.  4,490,  holding  goods  in  cases  shipped  by  sea  presumed  properly  packed 
fit  for  transportation,  though  bill  states  "weight,  contents  and  value  unknown:" 
Shepherd  t.  Naylor,  6  Gray,  591,  holding  shipowner  bound  only  to  deliver  actual 
shipment  where  bill  specifies  amount  received  adding  '^ weight  unknown;''  Kelley 
V.  Bowker,  11  Gray,  428,  71  A.  D.  726,  holding  delivery  of  actual  shipment  suffi- 
cient though  bill  specifies  certain  amount  ''more  or  less,  all  to  be  delivered;'' 
Creery  v.  Holly,  14  Wend.  26,  holding  parol  evidence  inadmissible  to  vary  the 
terms  or  legal  import  of  an  imambiguous  bill  of  lading;  Miller  v.  Hannibal  &  St 
J.  R.  Co.  24  Hun,  607,  holding  carrier  estopped  as  against  innocent  indorsee,  to 
deny  written  acknowledgment  of  contents  of  barrels  though  printed  portion  of  bill 
states  "contents  unknown." 

Cited  in  reference  note  in  39  A.  D.  336,  on  nature  and  effect  of  bills  of  lading. 

Cited  in  notes  in  4  L.R.A.  244;  as  to  conclusiveness  of  bill  of  lading  as  receipt 
and  contract;  23  A.  D.  614,  on  bill  of  lading  as  evidence  of  condition  of  goods 
shipped;  38  A.  D.  416,  on  conclusiveness  of  bill  of  lading  as  to  condition  of  goods. 

—  Warehouse  receipt*. 

Cited  in  Hale  v.  Milwaukee  Dock  Co.  29  Wis.  495,  9  A.  R.  603,  holding  receipt 
not  conclusive  as  to  description  of  property  not  visible  or  open  to  inspection. 

Distinguished  in  Niles  v.  Culver,  8  Barb.  205,  holding  parol  evidence  inadmis- 
sible to  vary  memorandum  acknowledging  receipt  of  specified  number  of  barrels. 

—  Bills  of  sale. 

Cited  in  Wallace  v.  Rogers,  2  N.  H.  606,  holding  parol  evidence  admissible 
to  show  that  recital  in  bill  of  parcels,  warranting  title,  was  to  apply  only  in 
case  goods  were  taken  to  particular  place. 

6  ABf.  DEC.  47,  KELIiEY  v.  MUNSON,  7  MASS.   S19. 
liiability  of  purchaser  from  agent  after  notice  from  principal. 

Cited  in  Titcomb  v.  Seaver,  4  Me.  542;  Edmond  v.  Caldwell,  15  Me.  340;  Boston 
ft  M.  R.  Co.  V.  Warrior  Mower  Co.  76  Me.  251 ;  Duguid  v.  Edwards,  50  Barb.  288; 
Rice  ft  B.  Malting  Co.  v.  International  Bank,  86  111.  App.  136, — holding  that 
purchaser  is  liable  to  principal  after  notice  that  the  person  from  whom  he  is 
purchasing  is  only  an  agent. 

Right  of  principal  to  enforce  contract  made  by  agent. 

Cited  in  Cushman  v.  Snow,  186  Mass.  169,  71  N.  E.  629,  holding  that  principal 
has  right  to  enforce  contract  made  by  agent  even  though  agency  is  not  disclosed. 

Cited  in  note  in  58  A.  D.  169,  on  suits  by  factors  and  principals  against  third 
persons. 

Liability  of  parties  when  agent  sells  goods  In  his  own  name. 

Cited  in  Locke  v.  Lewis,  124  Mass.  1,  26  A.  R.  631,  holding  that  sale  of  partner 
of  firm  goods  in  payment  of  his  own  debt  which  purchaser  took  in  good  faith  is 
valid  against  partnership  and  creditors;  Traub  v.  Milliken,  57  Me.  63,  2  A.  R. 
14,  holding  that  where  factor  sells  in  his  own  name,  being  responsible  for  price  of 
goods  sold  whether  collected  or  not,  principal  cannot  recover  for  goods  so  sold 
if  vendees  had  no  knowledge  of  agent's  representative  character. 
Right  of  principal  to  follow  property  disposed  of  by  agent. 

Cited  in  Merrill  v.  Bank  of  Norfolk,  19  Pick.  32,  holding  that  principal  might 
follow  note,  payable  to  him  and  indorsed  by  agent,  into  the  hands  of  third  party; 
Dows  V.  Kidder,  84  N.  Y.  121,  holding  that  principal  might  follow  his  property 
or  proceeds  from  sale  of  same  from  third  persons;  Thompson  v.  Perkins,  3  Mason, 
232,  Fed.  Cas.  No.  13,972;  Nutter  v.  Wheeler,  2  Low.  Dec.  346,  Fed.  Cas.  No. 
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10,384, — holding  that  upon  bankruptcy  of  factor  principal  may  recover  from 
aasigaeea  any  goods  remaining  unsold  or  proceeds  of  sale  of  any  such  goods. 
Responsibility  of  principal. 

Distinguished  in  Stetson  v.  Goldsmith,  30  Ala.  002,  excluding  admissions  by 
wife  who  did  not  sustain  toward  husband  the  relation  of  agent. 

5  AM.  DEC.  50,  CLARK  v.  UNITED  F.  &  M.  INS.  CO.  7  MASS.  365. 
What  constitutes  a  deviation  in  voyage. 

Cited  in  Walsh  v.  Homer,  10  Mo.  6,  45  A.  D.  342,  holding  stopping  to  aid 
another  boat  in  distress  no  deviation;  Arnold  v.  Pacific  Hut.  Ins.  Co.  78  N.  Y.  7, 
as  to  right  of  assured  to  stop  at  intermediate  ports. 

Cited  in  reference  notes  in  41  A.  D.  601,  on  delay  and  deviation;  39  A.  D.  550, 
on  what  constitutes  deviation;  12  A.  D.  627,  on  effect  of  delay  and  deviation  on 
insurance  policy. 

Cited  in  note  in  0  E.  R.  C.  419,  on  peril  as  excuse  for  deviation  from  contract 
of  insurance. 

Distinguished  in  Burgess  v.  Equitable  M.  Ins.  Co.  126  Mass.  70,  30  A.  R.  654, 
holding  in  absence  of  evidence  of  usage  to  put  into  port  for  bait,  the  doing  so 
was  a  deviation. 
Amount  recoverable  for  total  loss  under  valued  policy. 

Cited  in  Merchants'  k  M.  Ins.  Co.  v.  DuflSeld,  2  Handy  (Ohio)  122,  holding 
that  value  in  policy  must  stand. 

Cited  in  reference  notes  in  28  A.  D.  226,  on  valued  policy;  58  A.  D.  674,  on 
marine  insurance. 
Adjustment  of  average  loss  on  valued  policy. 

Cited  in  Bedford  Commercial  Ins.  Co.  v.  Parker,  2  Pick.  1,  13  A.  D.  388, 
holding  that  there  is  no  distinction  between  valued  and  open  policies  in  this 
respect;  Griswold  v.  Union  Mut.  Ins.  Co.  3  Blatchf.  231,  Fed.  Cas.  No.  5,840, 
holding  that  in  action  for  loss  of  freight  on  valued  policy  the  recovery  was  to 
be  computed  on  basis  of  valuation  in  the  policy  and  liability  of  insurer  was  not 
limited  by  amount  contributed  by  insured  on  a  general  average  adjustment. 

Cited  in  note  in  14  E.  R.  C.  446,  on  estimation  of  loss  under  open  policy  on 
goods. 
Right  of  insured  to  abandon  freight  and  claim  total  loss. 

Cited  in  Boardman  v.  Boston  Marine  Ins.  Co.  146  Mass.  442,  16  N.  E.  26, 
holding  that  a  loss  of  more  than  half  a  cargo  of  coal  in  specie  sufficient. 
Meaning  of  term  "adjustment." 

Cited  in  Taber  v..  China  Mut.  Ins.  Co.  131  Mass.  239,  holding  that  an  "adjust- 
ment'^  within  meaning  of  policy  implies  that  the  loss  has  been  adjusted  between 
the  parties,  and  does  not  contemplate  a  statement  made  by  a  person  employed  by 
assured  alone,  although  he  may  be  called  an  adjuster. 
Subjects  of  general  average. 

Cited  in  Thornton  v.  United  States  Ins.  Co.  12  Me.  150,  holding  wages  of  crew 
of  ship  compelled  to  put  into  an  intermediate  port  to  save  cargo  and  crew  subjects 
of  general  average;  Potter  v.  Ocean  Ins.  Co.  3  Sumn.  27,  Fed.  Cas.  No.  11,335; 
Hanse  v.  New  Orleans  M.  &  F.  Ins.  Co.  10  La.  1,  29  A.  D.  456, — ^holding  every 
expense  incurred  while  vessel  is  detained  at  intermediate  port  for  repairs  is  so 
subject. 

Cited  in  note  in  14  E.  R.  C.  399,  on  expenses  of  repair  as  subject  of  general 
average. 
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AiBonnt  of  aTenice  Iom  to  be  oontrilmted  by  Insurer  and  assured. 

Cited  in  Providence  k  8.  8.  &  Co.  t.  Phoenix  Ins.  Co.  22  Hun,  617,  hobiiBg  tktt 
insurer  was  bound  to  contribute  such  a  proportion  of  total  expenses  in  saving  a 
steamer,  as  the  value  of  Uie  steamer,  as  fixed  in  the  policy,  bore  to  its  value  in 
the  general  average  adjustment;  International  Nav.  Co.  v.  Atlantic  Mut.  Ins.  Co. 
100  Fed.  304;  Hotchkiss  v.  Commercial  Mut.  Ins.  Co.  1  Robt  489,— holding  thst 
where  the  contributory  value  exceeds  the  insured  value,  whatever  is  paid  in 
contribution,  by  the  excess  of  the  contributory  value  over  the  value  in  the  policy, 
is  paid  by  the  assured;  The  Star  of  Hope  (The  Star  of  Hope  v.  Annan),  9  Wall. 
203,  19  L.  ed.  638,  holding  that  value  of  ship  for  contribution,  where  she  has 
received  no  extraordinary  injuries  during  voyage,  and  has  not  been  repaired  on 
that  account,  is  her  value  at  time  of  her  arrival  at  termination  of  voyage. 
lAMS  of  profits. 

Cited  in  Brewer  v.  American  Ins.  Co.  123  Mass.  78,  holding  that  unless  so 
expressed  policy  does  not  include  expected  profits. 
Constmc^tlon  of  contracts  with  referem^e  to  usage. 

Cited  in  Bedford  Commercial  Ins.  Co.  v.  Parker,  2  Pick.  1,  13  A.  D.  388; 
Howard  v.  Great  Western  Ins.  Co.  109  Mass.  384, — holding  that  in  contracts  of 
a  commercial  nature,  a  reference  to  usage  is  implied. 

6  AM.  DEO.  69,  PRAY  T.  PIERCE,  7  MASS.  381. 
Relation  of  deeds. 

Cited  in  reference  notes  in  31  A.  S.  R.  217,  on  relation  back  of  unrecorded  deeds 
after  recording;  44  A.  D.  708,  on  relstion  of  sheriff's  deed  to  time  when  party 
is  entitled  thereto. 
Conveyance  of  freehold  to  commence  In  future. 

Cited  in  Hawes  v.  Stebbins,  49  Cal.  369,  holding  such  conveyance  void. 

Cited  in  note  in  66  A.  D.  414,  on  invalidity  of  deed  of  freehold  to  commence 
in  fuiuro. 
—  Deed  operating  as  covenant  to  stand  seised  to  use. 

Cited  in  Caulk  v.  Fox,  13  FU.  148;  West  v.  West,  166  Mass.  317,  29  N.  E.  682; 
Trafton  v.  Hawes,  102  Mass.  633,  3  A.  R.  494,— holding  that  deed  of  land  to  take 
effect  at  grantor's  death  is  good  as  a  covenant  to  stand  seised  to  grantees  use; 
Sherman  v.  Dodge,  28  Vt  26,  holding  that  a  covenant  to  stand  seised  to  use  of  a 
third  person  which  would  be  executed  under  the  statute  of  Henry  Vm.  were  thst 
statute  in  force  will  be  enforced  by  equity;  Gault  v.  Hall,  26  Me.  661;  Jackson 
ex  dem.  Howell  v.  Delancey,  4  Cow.  427,  holding  that  a  bargain  and  sale  of  a 
freehold  to  commence  in  the  future  cannot  operate  as  a  covenant  to  stand  seised, 
unless  the  consideration  of  blood  or  marriage  be  expressed  on  its  face. 

Cited  in  note  in  16  L.R.A.(N.S.)  1164,  on  statute  of  uses  in  the  United  States. 

Distinguished  in  Rogers  v.  Eagle  Fire  Co.  9  Wend.  611;  Wyman  v.  Brown,  50 
Me.   139, — ^holding  that  future  estate  can  be  conveyed  by  deed  of  bargain  and 
sale,  operating  under  statute  of  uses. 
Construction  of  deed  to  carry  ont  Intent. 

Cited  in  Cross  v.  Weare  Commission  Co.  163  111.  499,  46  A.  S.  R.  902,  38  N.  E. 
1038;  Whitman  v.  Weston,  30  Me.  286;  Thornton  v.  Mulquinne,  12  Iowa,  649,  79 
A.  D.  648, — holding  thst  all  instruments  shall  be  construed  as  to  pass  an  estste 
when  such  was  the  intention  of  party  executing  them ;  Lamar  v.  Minter,  13  Ala. 
31;  Lee  v.  Woodworth,  3  N.  J.  Eq.  36, — holding  that  deeds  are  to  be  construed 
according  to  intention  of  parties;  Hall  v.  Bliss,  118  Mass.  554,  19  A.  R.  476, 
holding  that  mortgagee   selling  under   power  of  sale   in  a  mortgage,  may  if 
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authorized  by  terms  of  mortgage,  be  the  purchaser  at  the  sale  and  make  the  deed 
in  his  own  name  direct! j  to  himself;  Hunt  v.  Hunt,  14  Pick.  374,  26  A.  D.  400, 
holding  that  in  equity  when  equity  of  redemption  by  purchase  and  the  mortgage 
by  assignment  vest  in  same  person  they  do  not  merge,  if  there  be  any  interven- 
ing rights  of  third  persons. 

Cited  in  note  in  14  B.  R.  C.  801,  on  construction  of  deed  to  effectuate  intent  of 
parties. 
Efllcncy  off  deed  of  release  or  quitclaim. 

Cited  in  Frank  t.  Darst,  14  111.  304,  68  A.  D.  676,  holding  that  deed  of  release 
will  not  Test  a  subsequently  acquired  title  of  releasor  in  releasee;  Rangely  v. 
Spring,  28  Me.  127;  Bagley  v.  Fletcher,  44  Ark.  163;  Flagg  ▼.  Mann,  2  Sunm. 
486,  Fed.  Cas.  No.  4,847;  WolcoU  v.  Winchester,  16  Gray,  461,— holding  deed  of 
quitclaim  and  release  sufficient  to  pass  title  of  grantor;  Re  ConnoUey,  168  Mass. 
201,  46  N.  E.  618,  holding  that  quitclaim  deed  sufficient  to  pass  title  under  the 
statute;  Russell  t.  Coffin,  8  Pick.  143,  holding  that  deed  of  quitclaim  and  release 
sufficient  to  pass  title  although  grantor  was  not  in  possession. 

Cited  in  reference  notes  in  79  A.  D.  666,  on  yalidity  of  release  oi  land;  38 
A.  D.  130,  on  deed  of  release  as  conv^ance. 

Cited  in  note  in  63  A.  R.  760,  on  interest  conveyed  by  quitclaim  deed. 
Notice  off  adTcrse  possession  as  essential  to  ouster. 

Cited  in  Core  t.  Faupel,  24  W.  Va.  238,  holding  that  adverse  possession  to 
effect  an  ouster  of  owner  must  be  open,  visible  and  exclusive;  Cobum  v.  HoUis,  3 
Met.  126,  holding  that  making  fence  on  wild  land,  by  felling  trees  and  lapping 
them  together,  is  not  sufficient  to  warrant  a  jury  in  presuming  that  the  owner 
had  notice  of  such  fence  nor  does  it  amount  to  disseisin  of  owner;  Roberts  v. 
Richards,  84  Me.  1,  24  Atl.  426,  holding  that  title  by  adverse  possession  rests 
upon  the  presun^ed  acquiescence  of  him  against  whom  it  is  held  and  such 
acquiescence  rests  upon  notice  express  or  implied,  which  is  not  to  be  presumed 
but  may  be  inferred  from  circumstances. 

Cited  in  note  in  4  L.RJI.  641,  on  necessity  of  occupation  being  open  and 
notorious  to  operate  as  disseisin  by  adverse  possession. 
Refusal  to  surrender  as  disseisin. 

Cited  in  SUrk  v.  Brown,  40  N.  H.  346;  Goodall  v.  Rowell,  16  N.  H.  672,— hold- 
ing that  tenant  of  less  than  freehold  in  possession  may  not  refuse  possession  to 
lawful  owner  because  that  would  in  itself  be  disseisin. 
Admissions  by  plea  In  ejectment. 

Cited  in  Kennebec  Purchase  v.  Lowell,  2  Me.  149,  holding  that  general  plea  of 
nul  di98ei9%n  puts  the  title  alone  in  issue;  Johnson  v.  Boardman,  6  Allen,  28, 
holding  that  under  statute  the  legal  effect  is  an  admission  of  everything  but 
demandant's  title;  Sperry  v.  Sperry,  8  N.  H.  477,  holding  that  it  admits  that 
tenant  is  in  possession  claiming  freehold,  and  he  cannot  offer  evidence  that  he 
was  tenant  at  will  or  from  year  to  year;  Parlin  v.  Macomber,  5  Me.  413;  Porter 
V.  Hammond,  3  Me.  188, — ^holding  that  tenant  admits  himself  to  be  tenant  of 
freehold  by  so  pleading. 
Record  as  constructive  notice. 

Cited  in  Bates  v.  Norcross,  14  Pick.  224,  holding  that  registry  of  deed  executed 
by  grantor  who  had  no  right  to  convey,  is  not  constructive  notice  to  true  owner 
that  such  conveyance  has  been  made. 
Necessity  of  seisin  in  grantor. 

Cited  in  Frisby  v.  Ballance,  7  111.  141,  on  inefficiency  of  deed  when  seisin  was 
lacking  at  time ;  Bryan  v.  Bradley,  16  Conn.  474,  holding  livery  of  seisin  no  longer 
nece»<*?»ry.  ^  t 
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6  AM.  DBG.  €2,  WARDKR  T.  TUCK£R,  7  MASS.  449. 
Necessity  of  demand  and  notice  to  cdiarge  Indorser. 

Cited  in  Dwigfat  t.  Emerson,  2  N.  H.  159,  holding  that  holder  of  promissory 
note  cannot  recorer  against  indorser  unless  he  prore  some  demand  on  maker,  and 
notice  to  indorser;  Holland  t.  Turner,  10  Conn.  308,  holding  indorser  of  hill 
entitled  to  notice  of  protest  or  nonacceptance,  although  he  indorsed  only  for 
accommodation  of  drawer  and  drawer  had  no  effects  in  hands  of  drawee;  Thorn  t. 
Rice,  16  Me.  263,  holding  that  wherever  indorser  may  have  recourse  to  maker, 
he  is  entitled  to  strict  notice;  Mechanics*  Bank  v.  Livingston,  33  Barb.  458,  as 
to  necessity  of  notice  of  nonacceptance  of  draft  to  bind  indorser. 

Cited  in  reference  note  in  48  A.  D.  462,  on  necessity  of  notice  where  there  is 
accommodation  indorsement  or  acceptance. 

Cited  in  note  in  61  A.  D.  303,  on  rights  and  liabilities  of  aooommodation 
indorsers,  acceptors,  and  makers;  29  L.RA.  310,  on  what  knowledge  is  necessary  to 
effect  waiver  of  failure  to  give  notice  of  dishonor. 
Effect  of  new  promise  by  drawer  or  Indorser  Ignorant  of  dishonor. 

Cited  in  reference  note  in  30  A.  D.  707,  on  effect  of  drawer's  promise  mads  in 
ignorance  of  facts  releasing  him  from  liability. 

Cited  in  notes  in  8  A.  D.  306,  on  pnmiise  to  pay  after  maturity;  102  A.  S.  R. 
769,  on  what  constitutes  an  express  or  implied  promise  to  pay  which  will  suspend 
running  or  remove  bar  of  limitations. 

Dissapproved  in  Matthews  v.  Allen,  16  Gray,  594,  77  A.  D.  430,  holding  that 
promise  by  indorser  to  pay  note,  made  after  maturity  of  note,  is  waiver  of  demand 
and  notice  although  he  did  not  know  that  demand  and  notice  were  necessary; 
Ladd  V.  Kenney,  2  N.  H.  340,  9  A.  D.  77,  holding  that  indorser  who  has  not  had 
regular  notice  of  nonpayment  promises  with  full  knowledge  of  all  the  facts,  to 
pay  it,  he  is  liable,  whatever  may  have  been  his  misapprehension  of  the  law. 
Obligations  incurred  under  mistake  of  law. 

Cited  in  Union  Bank  v.  Rawlings,  2  Shannon,  Cas.  297;  Price  v.  Rea,  92  Iowa, 
12,  60  N.  W.  208;  Solomon  v.  Solomon,  2  Ga.  18;  Kenan  v.  Holloway,  16  Ala.  63, 
50  A.  D.  162, — holding  that  a  promise  made  under  circumstances  which  show  an 
ignorance  on  part  of  promisor,  that  the  demand  promised  to  be  paid  creates  no 
l^fal  liability,  is  without  consideration  and  void. 

Cited  in  reference  note  in  69  A.  S.  R.  502,  on  liability  on  acknowledgment  of 
obligation  by  mistake. 

Cited  in  note  in  23  A.  D.   155,  on  nonenforoement  of  promise  made  under 
mistake. 
Promise  to  pay  Illegal  or  nonexistent  claim. 

Cited  in  Vane  v.  Towle,  5  Idaho,  471,  50  Pac.  1004,  holding  that  agreement 
procured  by  threats  and  pursuasion,  to  recognize  claim  which  has  no  foundation 
in  law  or  equity,  is  without  consideration;  Sullivan  v.  Collins,  18  Iowa,  228, 
holding  that  note  given  to  settle  illegal  or  unfounded  claim  is  without  con- 
sideration; Marshall  v.  Snediker,  25  Tex.  400,  78  A.  D.  534,  holding  that  com- 
pliance with  ordinance  requiring  liquor  license,  and  which  provided  heavy 
penalties  for  failure  to  take  out  such  license,  will  not  preclude  party  paying 
same  from  testing  the  legality  of  exaction,  by  suit  to  recover  back  the  money; 
Price  V.  First  Nat.  Bank,  62  Kan.  743,  64  Pac.  C39,  holding  that  forbearance 
from  issuing  execution  on  judgment  which  has  no  legal  existence,  not  sufficient 
consideration  for  new  promise  on  part  of  debtor;  Haynes  v.  Thom,  28  N.  H.  386, 
holding  that  promissory  note  given  to  discharge  a  merely  supposed  liability  or 
to  avoid  an  ideal  danger,  which  has  no  foundation  in  fact  or  law,  is  without  con- 
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sidermtion;  Walker  v.  Gilbert,  2  Robt.  214,  holding  that  promise  by  lessor,  to  pay 
for  damages  after  they  have  been  sustained  is  without  consideration. 

Distinguished  in  Bachelder  v.  Lovely,  69  Me.  33,  holding  that  note  given  by 
purchaser  for  purpose  of  contributing  toward  a  release  from  litigating  claimant 
to  the  property,  is  for  a  valuable  consideration. 
Relief  rrom  mistake. 

Cited  in  Butler  v.  Livingston,  15  Ga.  565,  holding  that  whenever  admissions 
are  made,  as  to  the  title  of  property,  by  party  in  possession,  the  presumption  is 
that  they  were  made  with  knowledge  of  the  facts  and  the  legal  rights  growing 
therefrom;  Rauen  v.  Prudential  Ins.  Co.  129  Iowa,  725,  106  N.  W.  198,  holding 
that  one  who  has  made  a  written  surrender  of  a  valuable  right,  or  release  of 
subsisting  cause  of  action  may  avoid  same  upon  sufficient  showing  of  fraud  or 
mistake. 

Cited  in  note  in  55  A.  S.  R.  513,  on  ignorance  of  one's  rights  under  contracts 
as  ground  of  relief. 
—  Mistake  of  law. 

Cite4  in  Gross  t.  Leber,  47  Pa.  520,  holding  that  equity  will  relieve  against  a 
mistake  of  fact,  superinduced  by  mistake  of  law,  though  not  where  the  mistake 
of  law  only ;  Burrows  v.  Hannegan,  I  McLean,  309,  Fed.  Cas.  No.  2,205 ;  Freeman 
V.  Boynton,  7  Mass.  483;  Houston  v.  Frazier,  Harp.  L.  10, — ^holding  that  as  to 
promise  founded  on  mistake  of  law;  Culbreath  v.  Culbreath,  7  Ga.  64,  50  A.  D. 
375,  holding  that  money  paid  by  mistake  of  the  law,  may  be  recovered  back  in  an 
action  for  money  had  and  received. 

Cited  in  reference  notes  in  34  A.  D.  200,  on  relief  in  equity  against  ignorance 
or  mistake  of  law;  30  A.  S.  R.  461,  as  to  when  mistake  of  law  will  be  relieved 
against. 

Cited  in  note  in  55  A.  8.  R.  504,  on  ignorance  or  mistake  of  law  as  ground  for 
relief. 

5  AM.  I>EO.  •&,  STUBBS  t.  LUNB,  7  MASS.  45S. 
When  riglit  of  stoppage  In  tranaltn  exists. 

Cited  in  Williams  t.  Moore,  5  N.  H.  235,  holding  it  exists  when  the  goods  have 
been  sold  on  credit  and  vendee  becomes  insolvent;  Schaettle  v.  Benedict,  1  Disney 
(Ohio)  445,  holding  that  it  is  not  necessary  that  insolvency  should  be  evidenced 
by  any  overt  act  intervening  between  sale  and  right  of  stoppage  in  transitu; 
Benedict  t.  Schaettle,  12  Ohio  St.  515,  upholding  right  where  insolvency  of  vendee 
existed  at  time  of  sale,  as  well  as  where  it  occurred  afterward;  Wells  t.  Stewart, 
5  Binn.  325  (dissenting  opinion),  as  to  right  of  stoppage  in  transitu. 

Cited  in  notes  in  6  A.  D.  35;  23  E.  R.  C.  431,— on  right  of  stoppage  in 
transitu;  84  A.  D.  484,  as  to  when  right  of  stoppage  in  transitu  exists;  19  A.  R. 
89,  as  to  when  goods  are  deemed  to  be  in  transitu;  11  L.R.A.  349  ^  23  E.  R.  C. 
430, — on  right  of  stoppage  in  transitu;  23  A.  D.  614,  as  to  when  right  of  stoppage 
in  transitu  exists;  105  A.  S.  R.  364,  on  rights  of  assignee  of  bill  of  lading  as 
against  rights  of  stoppage  ffi  transitu. 
When  Tendor's  rl^t  of  stoppage  In  transitu  ceases. 

Cited  in  Mohr  t.  Boston  k  A.  R.  Co.  106  Mass.  67;  Kahnweiler  t.  Buck,  2 
I^egal  Gas.  Rep.  118,  2  Pearson  (Pa.)  69;  Aguirre  v.  Parmelee,  22  Conn.  47,— 
holding  that  it  continues  until  there  has  been  a  full  and  final  delivery  at  place 
named  by  purchaser  of  vendor,  as  place  of  final  delivery;  Cross  t.  O'Donnell,  44 
N.  Y.  661,  4  A.  R.  721,  as  to  suiBcieney  of  delivery  to  destroy  right  of  stoppage 
in  transitu;  Eaton  t.  Cook,  32  Vt.  58,  holding  that  where  goods  are  resold  by 
Am.  Dec.  Vol.  I.— 42. 
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vendee  before  delivery  to  him  and  with  knowledge  of  vendor,  who  eonsigns  them 
to  second  purchaser,  the  original  vendor  will  have  no  right  of  stoppage 
in  transitu;  Clemson  v.  Davidson,  5  Binn.  39,  aa  to  whether  delivery  to  master  of 
ship  is  delivery  to  consignee. 

Cited  in  reference  notes  in  28  A.  D.  550,  on  termination  of  right  of  stoppage 
in  transitu;  7  A.  D.  684,  as  to  when  right  of  stoppage  in  transitu  must  be 
exercised;  29  A.  D.  387,  on  how  right  of  stoppage  tfi  transitu  is  affected  hj  taking 
note,  security,  part  payment,  etc.;  29  A.  D.  388,  on  right  of  stoppage  in  transitu 
after  delivery  on  board  vessel  or  other  vehicle  of  vendee. 

Distinguished  in  Sawyer  v.  Joslin,  20  Vt.  172,  49  A.  D.  708,  holding  that  right 
ceases,  whenever  the  goods,  in  pursuance  of  the  original  destination  given  theoi 
by  the  consignor,  have  come  into  either  the  actual  or  constructive  possession  of 
consignee. 

—  As  dependent  on  relation  of  carrier  to  seller  as  agent. 

Cited  in  Lake  Shore  k  M.  S.  R.  Co.  v.  National  Live  Stock  Bank,  59  111.  App. 
451,  holding  that  if  persons  having  custody  of  goods  is  vendee's  agent  to  forward 
them  to  intended  destination  at  the  time  they  are  put  in  transit,  the  transit  is 
at  an  end,  but  otherwise  when  they  are  in  his  possession  for  another  purpose: 
Harding  Paper  Co.  v.  Allen,  65  Wis.  576,  27  N.  W.  329,  holding  that  if  possessor 
of  goods  has  intention  to  hold  them  for  buyer  and  not  as  his  agent  to  forward, 
and  buyer  intends  possessor  so  to  hold  them  for  him,  the  transitus  is  at  an  end; 
Memphis  k  L.  R.  R.  Co.  v.  Freed,  38  Ark.  614,  holding  that  if  goods  are  consigned 
on  credit  and  delivered  on  board  ship  chartered  by  consignee,  to  be  imported  by 
him,  the  right  of  stoppage  in  transitu  remains  after  shipment. 

Disapproved  in  Newhall  v.  Vargas,  13  Me.  93,  29  A.  D.  489,  holding  that  if 
goods  are  delivered  on  board  of  ship  of  consignee  or  vendee  to  be  transported  to 
him,  if  he  becomes  insolvent,  the  vendor  has  right  to  stop  them  in  transitu,  until 
received  by  vendee;  Bolin  v.  Huffnagle,  1  Rawle,  9,  holding  that  if  goods  are 
shipped  in  foreign  port,  on  board  consignee's  ship,  the  master  of  which  signs 
bill  of  lading  the  transitus  is  at  an  end  upon  delivei^  to  master. 

—  Effect  of  resale  by  buyer. 

Distinguished  in  Robinson  v.  Morgan,  65  Vt.  37,  25  Atl.  899,  where  the  right 
of  vendor  remaining  in  possession  to  assert  lien  against  subvendee  was  upheld. 
Meaning  of  term  ''shipment." 

Cited  in  Mora  y  Lendon  v.  Havemeyer,  121  N.  Y.  179,  8  L.ILA.  245,  24  N.  E. 
297,  holding  that  it  means  "delivery  on  board." 
Right  of  vendor  to  revoke  sale  made  on  credit. 

Cited  in  Keeler  v.  Goodwin,  111  Mass.  490,  holding  that  insolvency  of  vendee 
sufficient  justification  for  vendor  to  revoke  sale  made  on  credit. 

5  AM.  DEC.  6«,  HAWIiEY  v.  NORTHAMPTON,  8  MASS.  S. 
Construction  of  words  **dylng  without  leaving  issue"  in  devises  of  real 
and  personal  property. 

Cited  in  Clark  v.  Baker,  3  Serg.  k  R.  470,  holding  that  the  words  "without 
leaving  issue"  applied  to  real  property,  are  to  be  understood  as  referring  to 
failure  of  issue  indefinitely,  unless  there  be  some  other  words  showing  an  intent 
to  restrict  them  to  time  of  death  of  first  taker;  Train  v.  Fisher,  15  Serg.  k  R. 
145,  as  to  the  distinction  when  applied  to  devise  of  real  and  when  applied  to 
devise  of  personal  property;  Parkman  v.  Bowdoin,  1  Sumn.  869,  ¥td.  Cas.  No. 
10,763,  as  to  distinction  between  bequests  of  personalty  and  devises  of  real  estate. 
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Mliat  estate  passes  under  devise  with  limitation  over  on  failure  of  issue. 

Cited  in  Fisk  v.  Keene,  35  Me.  349;  Caslcey  v.  Brewer,  17  Serg.  &  R.  441, 
holding  that  a  devise  to  one  and  his  heirs  and  if  he  died  without  issue,  then 
over,  was  an  estate  tail,  with  remainder  in  second  devisee;  Hall  v.  Priest,  0 
Gray,  18,  holding  that  a  devise  to  one  and  his  heirs,  and  if  he  die  without  issue, 
then  to  another  creates  an  estate  tail  in  the  first  devisee,  with  a  remainder  over 
on  happening  of  the  prescribed  contingency;  Summers  v.  Smith,  127  III.  645,  21 
N.  K.  191,  holding  that  devise  for  life  to  testator's  widow,  remainder  to  son  and 
his  heirs  with  gift  over,  in  case  of  death  of  son  without  heirs  of  his  body,  to  his 
brothers  surviving  him,  gave  the  son  a  fee,  determinable  upon  his  dying  without 
heirs  of  his  body;  Crane  v.  Cowell,  2  Curt.  C.  C.  178,  Fed.  Cas.  No.  3,363, 
construing  will  as  creating  an  estate  tail. 

Cited  in  reference  note  in  41  A.  D.  714,  as  to  when  limitation  over  on  failure 
of  issue  is  valid  as  an  executory  devise. 
Construction  of  wills. 

Cited  in  Price  v.  Cole,  83  Va.  343,  2  S.  E.  200,  holding,  that  general  intention 
of  testator  must  prevail  over  the  rule  that  of  two  repugnant  clauses  the  last 
will  prevail;  Lippen  v.  Eldred,  2  Barb.  130,  holding  that  the  intent  of  testator 
must  be  found  in  the  will,  either  express  or  implied  in  its  terms;  Nason  v.  First 
Bangor  Christian  Church,  60  Me.  100;  Hall  v.  Tufts,  18  Pick.  455,— holding 
that  when  the  particular  intent  cannot  be  executed,  the  general  intent  must 
direct  the  construction;  Robinson  v.  Randolph,  21  Fla.  629,  58  A.  R.  602, 
holding  that  if  same  word  is  used  in  different  parts  of  will  it  is  to  be  taken  as 
having  been  used  in  same  sense,  unless  there  is  something  to  show  the  contrary; 
Bohon  v.  Barrett,  79  Ky.  378;  Erickson  v.  Willard,  1  N.  H.  217,— holding  that 
word  "discretion*'  in  will  means  in  law  a  sound  discretion. 
—  Tech u leal  words. 

Cited  in  Fraser  v.  Chene,  2  Mich.  81,  holding  that  courts  will  give  specific  words 
of  testator  technical  effect  which  has  been  derived  from  usage  and  sanctioned  by 
judicial  decisions,  especially  if  they  have  become  a  rule  of  projierty. 
Necessity  of  words  of  perpetuity  to  pass  fee. 

Cited  in  Spraker  v.  Van  Alstyne,  18  Wend.  200,  holding  that  when  lands  are 
devised  without  words  of  perpetuity  the  fee  will  pass  if  it  appears  from  whole 
will  that  such  was  intention  of  testator;  Lummus  v.  Mitchell,  34  N.  H.  39,  hold- 
ing that  a  devise  to  one  generally  of  lands  and  personal  estate  without  any  words 
of  limitation  or  perpetuity  gives  devisee  estate  for  life  in  lands  and  personal 
property  absolutely,  unless  in  respect  to  the  real  estate  there  be  a  manifest 
intention  to  give  fee. 
Words  of  limltatlou  and  words  of  purcliase. 

Cited  in  Parkman  v.  Bowdoin,  1  Sumn.  359,  Fed.  Cas.  No.  10,763,  construing 
word  "children"  in  a  devise  as  words  of  limitation. 

When  estate  construed  as  continsrcnt  remainder  and  when  as  executory 
devise. 

Cited  in  Parker  v.  Parker,  5  Met.  134,  holding  that  a  gift  of  real  estate  in  a 
will  is  never  construed  to  be  an  executory  devise,  which  can  be  legally  con- 
strued to  be  a  remainder;  Abbott  v.  Essex  Co.  2  Curt.  C.  C.  126,  Fed.  Cas.  No. 
11,  as  to  when  estate  is  to  be  construed  as  contingent  remainder;  Morehouse  v. 
Cotbeal,  22  N.  J.  L.  430,  holding  that  a  limitation  over  upon  an  indefinite  failure 
of  issue  is  not  good  as  an  executory  devise. 

Cited  in  reference  note  in  42  A.  D.  122,  on  executory  devises. 
How  heirs  of  tenant  in  tail  take. 

Cited  in  Riggs  t.  Sally,  16  Me.  408,.  holding  that  in  an  estate  tail  all  the  heirs 
<rf  the  iMxly  of  tenant  in  tail  cannot  take  together,  but  only  in  succession.^ qqq|^ 
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Derlse  in  fee  sbnple  with  condition  asainsi  alienation. 

Cited  in  dishing  v.  Spalding,  164  Maw.  287,  41  N.  E.  297,  holding  that  surb 
condition  is  Toid. 

Cited  in  notes  in  57  A.  D.  489,  on  general  condition  restraining  alienation  of 
fee-simple  estate;  25  E.  R.  C.  G24,  on  validity  of  inconsistent  condition  attached 
to  gilt. 
Rale  against  perpetuities. 

Cited  in  Wood  v.  GrilHn,  46  N.  H.  230,  holding  that  executory  devise  Toid  if 
limitation  cannot  take  effect  within  the  period  of  a  life  or  lives  in  being  at  death 
of  testator  and  twenty-one  years  and  nine  months  after;  Edgerly  t.  Barker,  66 
N.  H.  434,  28  LJLA.  328,  31  Atl.  900;  holding  that  in  a  devise  to  trustees  for 
support  of  testator's  children  during  their  lives,  remainder  to  his  grandchildren 
(bom  and  unborn)  when  the  youngest  arrives  at  age  of  forty  years,  the  last 
nineteen  years  are  too  remote,  being  beyond  limit  prescribed  by  rule  against 
perpetuities. 

Cited  in  note  in  57  A.  D.  400,  on  general  restraint  of  alienation  of  estate  tail. 

Estates  tail. 

Cited  in  Corbin  v.  Healy,  20  Pick.  514,  holding  that  such  estates  have  always 
been  recognized  as  existing  in  Massachusetts. 
Common  recoveries. 

Cited  in  note  in  26  A.  D.  725,  on  common  recoveries. 

5  AN.  DEC.  77,  GILBERT  v.  WIIXIAMS,  8  MASS.  51. 
Powers,  duties,  and  liabilities  of  fldnc^ries. 

Cited  in  Ashley  v.  Root,  4  Allen,  504,  holding  that  where  there  is  an  employ- 
ment which  itself  creates  a  duty  an  action  on  the  case  will  lie  for  a  breach  of 
that  duty  though  it  may  be  contrary  to  an  agreement  made  by  the  party  on  whom 
the  duty  is  cast. 

—  Autliority  of  attorneys. 

Cited  in  Alton  v.  Gilmanton,  2  N.  H.  620,  holding  that  it  is  competent  for  sn 
attorney  to  waive  any  objection  to  notice  in  a  suit. 

—  Duties  and  liabilities  of  attorneys. 

Cited  in  Pennington  v.  Yell,  11  Ark.  212,  52  A.  D.  262.  holding  attorney's  duty 
to  his  client  required  him  to  take  steps  to  collect  judgment  against  surety  on 
forthcoming  bond  after  return  by  sheriff  of  execution  because  principal  not 
found;  Watson  v.  Muirhead,  57  Pa.  161,  98  A.  D.  213,  25  Phila.  Leg.  Int  148, 
relieving  a  conveyance  from  the  charge  of  negligence  to  his  client  for  error  as 
to  a  final  judgment  on  an  abstract  of  title,  relying  upon  the  opinion  of  eminent 
counsel;  Hill  v.  Mynatt  (Tenn.  Ch.  App.)  52  L.R.A.  883,  59  S.  W.  163,  holding 
attorneys  not  liable  to  their  client  for  error  of  judgment  in  pursuing  a  pending 
Htate  court  action  instead  of  abandoning  it  for  one  against  a  Federal  receiver; 
Mechanics*  Bank  v.  Merchants'  Bank,  6  Met.  13,  holding  that  excusable  ignorance 
of  the  law,  on  part  of  attorney  rn  fact,  as  to  presentment  of  notes  past  due, 
thereby  preventing  recovery  against  indorsers,  is  a  good  defense  to  an  action  for 
damages  because  of  that  loss;  Whitney  v.  Abbott,  191  Mass.  50,  77  N.  E.  524. 
holding  that  whenever  an  attorney  disobeys  the  lawful  instructions  of  his  client, 
and  a  loss  ensues,  the  attorney  is  responsible  for  such  loss;  Armstnmg  v.  Craig, 
18  Barb.  387,  holding  that  an  attorney  who  disobeys  his  client's  instructions  by 
appearing  for  him  before  a  justice  of  the  peace  generally  instead  of  for  tlie  single 
purpose  of  adjournment  is  liable  for  damages  for  loss  sustained;  Fitch  v.  Scott 
3  How.   (Miss.)  314,  34  A.  D.  86,  holding  an  attorney  responsible  for  the  whole 
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amouDt  of  a  claim  delivered  to  him  for  collection  for  unreasonably  neglecting  to 
sue  it  at  the  first  term  of  court  after  its  receipt;  Stevens  v.  Walker,  65  111.  161, 
holding  that  an  attorney  is  liable  for  culpable  forgetfulness  in  prosecuting  a 
client*8  claim  against  the  estate  of  a  decedent;  Wilson  v.  Coffin,  2  Cush.  316, 
holding  that  declaration  alleging  that  attorney  did  not  follow  client's  instruc- 
tion and  was  careless  with  result  that  debt  was  not  paid  was  sufficient  on  mo- 
tion in  arrest  of  judgment. 

Cited  in  reference  notes  in  38  A.  D.  566,  on  liability  of  attorney;  35  A.  D. 
250,  on  liability  of  attorney  for  neglect;  16  A.  S.  R.  592,  on  skill  and  fidelity  re- 
quired of  attorney. 

Cited  in  notes  in  52  L.R.A.  884,  on  liability  of  attorney  to  client  for  mistake; 
22  L.  ed.  U.  S.  483,  on  attorney*s  liability  to  client  for  negligence;  34  A.  D.  89; 
24  E.  R.  C.  666,  667, — on  liability  of  attorney  to  client  for  lack  of  skill  or  dili- 
gence; 34  A.  D.  91,  on  liability  of  attorney  for  neglect  in  collection  or  present- 
ment of  claims. 
Safliclency  of  consideration  for  negotiable  notes. 

Cited  in  Woodruff  v.  Hinman,  11  Vt.  692,  34  A.  D.  712,  holding  that  recovery 
cannot  be  had  on  a  note  where  a  part  of  the  entire  consideration  was  the  costs 
and  expenses  of  a  criminal  prosecution  and  discontinuance  of  the  same. 

5  AM.  DEC.  79,  NYE  v.  OTIS,  8  MASS.   122. 

\eoes8ltr  in  slander  of  allegation  and  proof  of  exact  words  spoken. 

Cited  in  Williams  v.  Miner,  18  Conn.  464,  holding  that  in  action  for  slander 
literal  proof  of  words  stated  in  declaration  is  unnecessary;  Douge  v.  Pearce,  13 
Ala.  127,  holding  that  witness  for  plaintiff  need  not  give  exact  language  used  by 
defendant;  Payson  v.  Macomber,  3  Allen,  69,  holding  that  proof  must  substan- 
tially conform  to  bill  of  particulars,  though  words  proved  need  not  be  exactly 
the  same;  True  v.  Plumley,  36  Me.  466;  Grubbs  v.  Kyzer,  2  M'Cord,  L.  305; 
Whiting  V.  Smith,  13  Pick.  364, — holding  that  in  action  for  slander  plaintiff  may 
set  forth  in  his  declaration,  either  the  words  spoken,  or  the  substance  of  them; 
Kimball  v.  Page,  96  Me.  487,  52  Atl.  1010,  holding  that  general  allegation  for 
tlander  charging  a  crime  is  good;  Brown  v.  Brown,  14  Me.  317,  as  to  averring  the 
crime  charged  in  general  terms. 

Distinguished  in  Teague  v.  Williams,  7  Ala.  844,  holding  that  witness  be  per- 
mitted to  prove  words  merely  equivalent  in  his  estimation  to  those  he  heard  de- 
fendant use  but  must  use  the  language  employed  by  defendant  to  the  best  of  his 
recollection;  Parsons  v.  Bellows,  6  N.  H.  289,  25  A.  D.  461,  holding  that  allega- 
tion that  defendant  charged  plaintiff  with  theft,  without  setting  out  the  words 
spoken,  is  bad  even  after  a  verdict. 

Disapproved  in  Kenyon  v.  Cameron,  17  R.  I.  122,  20  Atl.  233,  holding  that  the 
exact  words  by  which  charge  is  conveyed  must  be  set  out;  Zeig  v.  Ort,  3  Chand. 
(Wis.)  26,  3  Pinney   (Win.)   .30.  holding  that  the  declaration  should  set  out  the 
words  themselves  and  the  material  words  must  be  proved  as  laid. 
Words  slanderons  per  se. 

Cited  in  Furr  v.  Speed,  74  Miss.  423,  21  So.  562,  holding  that  to  charge  plain- 
tiff with  haying  poisoned  defendant  is  actionable  per  se;  Giddens  v.  Mirk,  4  Ga. 
364,  holding  that  to  say  of  another  "I  believe  Giddens  burnt  the  camp  ground*' 
is  actionable;  Waters  v.  Jones,  3  Port.  (Ala.)  442,  29  A.  D.  261,  holding  that  to 
say  of  one  ''I  believe  you  are  guilty**  etc.  of  a  crime,  is  equivalent  to  a  positive 
charge  of  it. 

Cited  in  reference  note  in  12  A.  D.  46,  as  to  what  words  constitute  actionable 
slander. 
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Effect  of  ^neral  Terdlct  when  one  of  seyeral  counts  Is  defective. 

Cited  in  Haaeleton  v.  Weare,  8  Vt.  480,  holding  that  judgment  will  be  arrested 

5  AM.  DEC.  81,  NEW  BEDFORD  T.  OORP.  t.  ADAMS,  8  MASS.    IS 8. 
Assumpsit  on  subscription  for  corporate  stock. 

Cited  in  South  Bay  Meadow  Dam  Co.  v.  Gray,  30  Me.  547,  holding  that  acUon 
may  be  maintained  on  an  express  promise  to  pay  for  a  share  or  to  pay  an  assess- 
ment upon  it,  although  the  share  may  be  liable  to  be  sold,  to  obtain  such  payment ; 
Smith  V.  Poor,  37  Me.  462,  denying  remedy  in  particular  case  to  compel  de- 
fendant to  pay  for  his  stock  except  by  selling  same  at  public  auction;  Franklin 
Glass  Co.  V.  Alexander,  2  N.  H.  380,  0  A.  D.  02,  holding  that  no  action  will  lie 
where  member  sold  out  his  shares  in  good  faith  and  afterward  bought  in  same 
shares  before  assessments  were  made;  Seymour  v.  Sturgess,  26  N.  Y.  134,  as  to 
liability  of  subscribers  to  stock. 

Cited  in  notes  in  03  A.  S.  R.  354,  on  action  to  enforce  personal  liabilitj  ol 
subscribers  to  corporate  stock  where  there  is  an  express  promise  to  pay;  93  A.  8. 
R.  356,  on  action  to  enforce  personal  liability  of  stockholder  where  there  is  no 
express  promise  to  pay;  47  L.R.A.  250,  on  how  far  subscription  may  be  enforced 
if  contract  contains  no  express  promise  to  pay. 

Distinguished  in  Hamilton  &  D.  PI.  Road  Co.  v.  Rice,  7  Barb.  157,  holding 
agreement  actionable  which  bore  evidence  of  consideration  on  its  face;  Ft.  Ed- 
ward A  Ft.  M.  PI.  Road  Co.  v.  Payne,  17  Barb.  567,  holding  that  a  subscription 
to  capital  stock  of  a  company  from  a  membership  in  which  a  shareholder  mar 
derive  pecuniary  advantage,  gives  to  the  subscriber  such  an  interest  as  will 
support  a  promise  to  pay  for  the  shares;  Dexter  k  M.  PI.  Road  Co.  v.  Millerd. 
3  Mich.  01,  holding  that  signing  articles  and  subscribing  to  capital  stock  of  an 
association  organized  under  a  statute  providing  the  directors  may  require  pay- 
ment of  sums  subscribed  imported  a  promise  to  pay  for  stock  subscribed;  Hart- 
ford A  N.  H.  R.  Co.  V.  Kennedy,  12  Conn.  400,  holding  that  there  was  an  implied 
promise  by  the  defendant  to  pay  instalments  on  his  stock. 

Disapproved  in  Beene  v.  Cahawba  A  M.  R.  Co.  3  Ala.  660,  holding  that  a 
corporation  may  maintain  assumpsit  upon  a  contract  to  take  stock  at  a 
certain  price;  San  Joaquin  Land  A  Water  Co.  v.  Beecher,  101  Cal.  70,  35 
Pac.  340,  holding  that  subscription  for  shares  of  capital  stock  of  a  corporation, 
subsequently  to  be  formed,  will  sustain  an  action  hy  the  company,  on  its  com- 
plete incorporation  against  subscribers  to  recover  calls  duly  made  upon  the  stock. 
-*  Cumulative  remedy  of  corporation. 

Cited  in  Greenville  A  C.  R.  Co.  v.  Cathcart,  4  Rich.  L.  80;  New  Hampshire  C. 
H.  Co.  V.  Johnson,  30  N.  H.  300,  64  A.  D.  300;  Connecticut  A  P.  River  R.  Co.  v. 
Bailey,  24  Vt.  465,  58  A.  D.  181 ;  Selma  A  T.  R.  Co.  v.  Tipton,  6  Ala.  787,  39  A. 
D.  344,  holding  that  an  action  will  lie  to  recover  a  subscription  for  stock  in  an 
incorporated  company,  although  the  charter  declares,  that  upon  failure  to  pay 
the  stock  shall  be  forfeited  to  the  company;  Fletcher  v.  State  Capital  Bank,  37 
N.  H.  360,  as  whether  remedy  by  sale  of  unpaid  stock  is  cumulative  or  exclusive. 

Cited  in  reference  note  in  58  A.  D.  101,  on  remedy  by  sale  of  delinquent  stock 
being  cumulative. 
Effect  of  agreement  to  subscribe. 

Cited  in  Starrett  v.  Rockland  F.  A  M.  Ins.  Co.  65  Me.  374,  holding  that  writ- 
ten agreement  to  take  certain  shares  in  a  corporation  before  its  organization, 
does  not  make  the  subscribers  stockholders  unless  it  is  accepted  by  company 
after  organization;  People's  Ferry  Co.  v.  Balch,  8  Gray,  303,  holding  that  cor- 
poration could  not  sue  for  subscription  to  its  stock  made  after  organization  when 
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no  contract  was  made  with  it  in  its  corporate  name;  Peoria  &.  O.  R.  Co.  v. 
£lting,  17  111.  420,  holding  that  subscription  to  stock  may  be  collected,  although 
amendatory  acts  have  been  subsequently  passed,  affecting  original  charter,  by  ex- 
tending its  powers. 

Cited  in  reference  notes  in  40  A.  D.  368,  on  liability  of  stockholder  on  subscrip- 
tion for  stock;  81  A.  D.  304,  on  corporation's  right  of  action  against  delinquent 
subscriber. 

Cited  in  notes  in  0  A.  D.  07,  on  nature  of  liability  of  subscriber  to  corporation ; 
33  L.RJL  605,  on  withdrawal  of  subscription  for  corporate  shares  after  organiza- 
tion of  corporation. 

ft  AM.  DBC.  83,  SUMNfiR  t.  WILLIAMS,  8  MASS.  162. 
Covenants  for  title  by  executors  and  like. 

Cited  in  Whiting  v.  Dewey,  16  Pick.  428,  holding  guardians  liable  personally 
on  covenant  of  seisin,  in  conveyance  of  property  of  minor  in  their  official  capacity ; 
Bloom  V.  Wolfe,  60  Iowa,  286,  holding  trustee  personally  liable  upon  covenant 
though  he  describe  himself  as  trustee;  Foote  v.  Clarke,  102  Mo.  304,  II  L.R.A. 
861,  14  S.  W.  081,  holding  under  statute,  covenants  of  widow  which  recited  that 
she  was  owner  of  life  estate  and  guardian  of  children  and  authorized  to  sell  their 
interest  by  decree  of  court,  bound  her  personally;  Westfall  v.  Dungan,  14  Ohio 
St,  276;  Richardson  v.  Palmer,  24  Mo.  App.  480, — ^liolding  administrator  person- 
ally liable  for  false  representations  in  regard  to  estate,  but  he  cannot  bind  estate; 
Glenn  v.  Allison,  68  Md.  627,  holding  that  generally  one  will  bo  held  personally 
liable  on  covenant  made  as  trustee  but  he  may  limit  and  qualify  the  character 
in  which  he  is  held  by  recitals  in  the  instrument;  Foster  v.  Young,  36  Io\va, 
27,  holding  that  mother  who  as  guardian  of  her  children  covenants  for  herself 
her  heirs  and  executors  that  she  is  seised  and  that  she  will  warrant  and  defend 
title,  cannot  afterward  assert  an  interest  which  she  claims  in  her  own  right; 
East  Hartford  v.  Pitkin,  8  Conn.  303,  as  to  personal  liability  of  administrators 
on  covenants;  Snow  v.  Orleans,  126  Mass.  463,  holding  covenants  in  deed  es- 
topped grantor  an  agent  from  asserting  title  against  grantee. 

Cited  in  notes  in  17  A.  D.  224,  226,  226,  227,  on  effect  of  executors'  covenants 
in  their  conveyances ;  66  A.  D.  68,  on  effect  of  covenants  in  administrator's  deed. 

Distinguished  in  Club  Land  &  Cattle  Co.  v.  Dallas  County,  26  Tex.  Civ.  App. 
440,  64  S.  W.  872,  holding  that  administrator  not  personally  liable  on  covenants 
if  he  stipulate  to  contrary  in  the  deed;  Livingston  v.  Pettigrew,  7  Lans.  406, 
holding  covenant  signed  "J.  P.  receiver"  not  binding  upon  receiver  personally. 
Warranties  by  executors  and  the  like. 

Cited  in  Boltwood  v.  Miller,  112  Mich.  667,  71  N.  W.  606,  holding  administra- 
tor liable  in  damages  for  breach  of  warranty  of  soundness  of  personal  property; 
Aven  V.  Beckom,  11  Ga.  1,  holding  administrator  warranting  property  of  estate 
to  be  sound  *'so  far  as  the  office  of  administrator  authorized  him,"  personally 
liable  upon  this  warranty;  Aven  v.  Beckom,  II  Ga.  1,  as  to  administrator  who  has 
been  made  liable  on  warranty  being  reimbursed  by  estate. 
Personal  liability  of  agent  or  representative  on  contract  made  by  lilm. 

Cited  in  Belden  v.  Seymour,  8  Conn.  10;  Wilson  v.  Fridenberg,  22  Fla.  114; 
Murphy  v.  Price,  48  Mo.  247;  De  Coudres  v.  Union  Trust  Co.  26  Ind.  App.  271, 
81  A.  S.  R.  06,  68  N.  E.  00;  Prouty  v.  Mather,  40  Vt.  416;  Higley  v.  Smith,  1 
D.  Chip.  (Vt.)  400,  12  A.  D.  701;  North  v.  Henneberry,  44  Wis.  306;  Buckels 
V.  Cunningham,  6  Smedes  k  M.  368;  Painter  v.  Kaiser,  27  Nev.  421,  103  A.  S.  R. 
772,  66  LJl~A.  672,  76  Pac.  747,  10  A.  k  E.  Ann.  Cas.  766;  Klopp  v.  Moore,  6 
Kan.  27;  Chestnut  v.  Tyson,  106  Ala.  140,  63  A.  S.  R.  101,  16  So.  723;  Jordan 
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V.  Trice,  6  Yerg.  479;  Hayes  v.  Shirk,  167  Ind.  569,  78  N.  E.  653;  Edings  t. 
BroMTi,  1  Rich.  L.  255;  Taylor  v.  Holter,  1  Mont.  688;  Godley  v.  Taylor,  14  N. 
C.  (3  Dev.  L.)  178;  Mason  y.  Caldwell,  10  111.  196,  48  A.  D.  330;  Mitch<^]l  r. 
Hazen,  4  Conn.  405,  10  A.  D.  169, — holding  that  if  person  bind  himaelf  by  a 
personal  covenant,  he  is  liable  for  breach  of  it  although  he  describe  himself  a^^ 
trustee,  agent,  executor  or  administrator;  Whiteside  v.  Jennings,  19  Ala.  784. 
holding  bond  for  titles  executed  by  commissioners  appointed  by  court  to  sell 
estate  of  decedent,  binding  on  them  personally  when  they  exceed  their  autboritv 
and  fail  to  bind  estate;  Keen  v.  Sprague,  3  Me.  77;  Taylor  v.  Bostrand,  134  N. 
Y.  108,  31  N.  E.  246;  Mott  v.  Hicks,  1  Cow.  613,  13  A.  D.  ^50,— holding  that  one 
acting  in  capacity  of  an  agent  may  contract  in  such  a  manner  as  to  make  him- 
Kclf  personally  liable;  Cocke  v.  Dickens,  4  Yerg.  29,  26  A.  D.  214,  holding  that 
although  note  describe  payee  as  agent  for  another  yet  if  contract  is  with  him 
I)cr»onally  he  alone  can  sue  and  be  sued. 

Cited  in  note  in  2  L.R.A.  812,  on  liability  of  agent  on  contract  made  for  un- 
disclosed principal. 

—  Of  executors  and  administrators. 

Cited  in  Savage  v.  Rix,  9  N.  H.  263,  on  personal  representative  binding  him- 
Keif  as  a  contractor  though  not  intending;  Barker  v.  Kunkel,  10  111.  App.  407. 
holding  ex(K;utor  jiersonally  liable  for  services  rendered  by  attorney  in  settlement 
of  estate;  Luscomb  v.  Ballard,  5  Gray,  403,  66  A.  D.  374,  holding  executor  not 
liable  either  personally  or  in  his  representative  capacity,  for  services  performed 
for  the  estate,  without  his  assent,  after  testator's  death  and  before  his  own  ap- 
pointment, under  contract  with  another  executor;  Lyman  v.  National  Bank,  181 
Mass.  437,  63  N.  E.  923,  holding  executor  personally  liable  for  money  borrowed 
for  the  estate;  Fitzhugh  v.  Fitzhugh,  11  Gratt.  300,  62  A.  D.  653,  holding  that 
personal  representative  cannot  be  sued  as  such  for  services  rendered  or  good« 
furnished  to  his  decedent's  estate  since  his  death;  Wisconsin  Tru.st  Co.  v.  Cliap- 
man,  121  Wis.  479,  105  A.  S.  R.  1032,  99  N.  W.  341,  as  to  administrator's  liabil- 
ity in  personal  and  representative  capacity;  Gadsen  v.  Jones,  1  Fla.  373  (dis- 
senting opinion),  as  to  personal  liability  of  executors  and  administrators  on 
contracts  after  decedent's  death. 

Cited  in  notes  in  9  E.  R.  C.  342,  on  personal  liability  of  administrator  or 
executor  on  contracts  entered  into  by  them;  37  A.  D.  38,  on  personal  liability  of 
executors  on  contracts  affecting  estate;  12  A.  D.  704,  on  administrator's  liability 
on  covenants  in  deed. 

—  Of  guardians  and  trustees. 

Cited  in  Rollins  v.  Marsh,  128  Mass.  116,  holding  that  contract  made  hy 
guardian  for  support  and  care  of  ward  binds  guardian  and  not  ward;  Shoe  k 
Leather  Nat.  Bank  v.  Dix,  123  Mass.  148,  25  A.  R.  49,  holding  that  instrument 
in  form  of  note  beginning  "we  as  trustees  but  not  individually  promise  to  pay" 
did  not  bind  trustees  personally;  Robinson  v.  Springfield  Co.  21  Fla.  203,  hold- 
ing trustee  personally  liable  who  signed  note  with  addition  to  his  name  the  word 
"trustee." 

—  On  unauthorized  contracts. 

Cited  in  Underbill  v.  Gibson,  2  N.  H.  352,  9  A.  D.  82,  holding  that  where  agent 
contracts   in   writing  without  authority   he   is   liable  on   the   writing   himself: 
Savage  v.  Rix,  9  N.  H.  263,  holding  that  if  agent  fail  to  bind  principal  he  will 
be  liable  on  his  own  personal  contract. 
Authority  of  executor. 

Cited  in  Monroe  v.  DeForest,  53  N.  J.  Eq.  264,  31  Atl.  773,  holding  that  ex* 
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ecu  tor  of  surety  cannot  consent  to  discbarge  of  mortgage  given  to  secure  debt  for 
which  testatrSx  was  surety  before  compliance  with  all  conditions  of  obligation. 

Cited  in  note  in  78  A.  S.  R.  201,  on  powers  of  executors  as  to  new  contracts. 
Measure  of  damages  for  breach  of  covenants. 

Cited  in  Davis  v.  Smitb,  5  Ga.  274,  48  A.  D.  279;  Cox  v.  Henry,  32  Pa.  18; 
Henderson  v.  Sevey,  2  Me.  139;  Hardy  v.  Nelson,  27  Me.  525;  Logan  v.  Moulder, 
1  Ark.  313,  33  A.  D.  338, — holding  that  measure  is  purchase  money  and  interest 
and  expenses  necessarily  incurred;  HajTies  v.  Stevens,  11  N.  H.  28,  holding  that 
covenantee  may  recover  costs  recovered  in  suit  against  him ;  Kingsbury  v.  Smith, 
13  N.  H.  109,  holding  that  grantee  in  covenant  of  warranty  is  entitled  to  recover, 
as  part  of  the  damages  for  failure  of  title  conveyed,  reasonable  and  necessary 
expenses  incurred  in  legal  proceeding  to  protect  his  rights  under  purchase; 
Wiggins  V.  Pender,  132  N.  C.  028,  61  L.R.A.  772,  44  S.  E.  362,  holding  that  if 
grantee  is  evicted  and  did  not  give  grantor  notice  of  suit  he  cannot  recover  counsel 
fees  necessary  for  defending  title;  Hudson  v.  Steere,  9  R.  I.  106,  as  to  damages  for 
breach  of  covenant. 

Cited  in  reference  notes  in  13  A.  D.  59;  17  A.  D.  590,— on  damages  for  breach 
of  covenant  of  seisin. 

Disapproved  in  DeLong  v.  Spring  Lake  k  S.  G.  Co.  05  N.  J.  L.  1,  47  Atl.  491, 
allowing  interest  on  consideration  paid  for  not  exceeding  six  years  antecedent  to 
eviction. 
Title  of  personal  representative. 

Cited  in  Carter  v.  Manufacturers'  Nat.  Bank,  71  Me.  448,  36  A.  R.  338,  hold- 
ing that  executor  is  vested  with  the  title  to  all  the  personal  effects  of  deceased, 
but  his  title  is  fiduciary  not  beneficial;  Pillsbury  v.  Hubbard,  10  N.  H.  224,  as 
to  administrator  suing  in  his  own  right  for  cause  of  action  arising  after  death  of 
decedent;  Wood  v.  Tunnicliffe,  74  N.  Y.  38,  holding  thac  an  award  of  payment, 
while  it  may  bind  personal  representatives  personally,  it  cannot  prejudice  rights 
of  other  creditors  in  the  estate. 
Power  to  bind  estate  of  decedent. 

Cited  in  Vincent  v.  Morrison,  Breese  (111.)  175;  Oram's  Estate.  9  Pliila.  358, 
31  Phila.  Leg.  Int.  244;  McAuley  v.  O'Connor,  92  111.  App.  592;  Re  Sharp,  5 
Dem.  516;  Merchante'  Nat.  Bank  v.  Weeks,  53  Vt.  115,  38  A.  R.  661;  Ness  v. 
Wood,  42  Minn.  427,  44  N.  W.  313;  Davis  v.  French,  20  Me.  21,  37  A.  D.  30,— 
holding  that  executor  or  administrator  can  create  no  debt  against  estate  of  de- 
ceased;  Pinney  v.  Johnson,  8  Wend.  500,  holding  that  judgment  against  admin- 
istrators upon  bond  and  warrant  of  attorney  does  not  bind  estate;  Yeakle  v. 
Priest,  61  Mo.  App.  47,  holding  that  contract  made  by  administrator  can  only  be 
enforced  against  estate  when  he  is  authorized  by  statute  to  make  it  for  benefit 
of  estate;  Germania  Bank  v.  Michaud,  62  Minn.  459,  54  A.  S.  R.  653,  30 
L.R.A.  286,  65  N.  W.  70;  Brown  v.  Famham,  55  Minn.  27,  56  N.  W.  3.12,— 
holding  that  executor  cannot  bind  estate  by  virtue  of  his  general  powers,  the 
only  effect  of  such  an  attempt  is  to  bind  him  personally;  Bauerle  v.  Long,  187 
111.  475,  52  L.R.A.  643,  58  N.  E.  458  (aflirming  88  111.  App.  181),  holding  no 
action  can  be  maintained  against  an  executor  in  his  representative  capacity  for 
breach  of  executory  contract  to  make  warranty  deed;  Branch  v.  Branch,  6  Fla. 
314,  as  to  whether  administrator  can  bind  estate  by  executing  bond  in  action  of 
replevin. 
Tilmltatlon  of  general  by  special  coTenants. 

Cited  in  Bennett  v.  Keehn,  67  Wis.  154,  30  N.  W.  112;  Merritt  v.  Byers,  46 
Minn.  74,  48  N.  W.  417;  Eastabrook  t.  Smith,  6  Gray,  572.  66  A.  D.  445,— hold- 
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ing  that  exception  of  certain  mortgage  in  coTenant  against  encumbrances  dofs 
not  except  it  from  covenant  of  warranty;  Brown  v.  Tomlinson,  2  G.  Greene,  525. 
holding  that  under  statute  special  covenant  at  end  of  deed  in  which  grantor  war- 
rants against  all  claims  from  or  under  him,  does  not  limit  or  explain  the  more 
general  warranties  which  are  covenanted  bj  the  words  "grant  bargain  and  sell.'* 

Disapproved  in  Bricker  v.  Bricker.  11  Ohio  St.  240,  holding  that  a  preceding 
special   covenant  against  encumbrances,  excluding  the  encumbrance  complained 
of,  is  to  be  regarded  as  an  exception  of  such  encumbrance  from  a  general  war- 
ranty. 
LImiUitlon  of  Implied  covenants  by  express  covenants. 

Cited  in  Weiser  v.  Weiser,  5  Watts,  270,  30  A.  D.  313,  holding  that  an  expren 
covenant  qualifies  and  restrains  the  generality  of  an  implied  covenant;  Crouch 
V.  Fowle,  9  N.  H.  210,  32  A.  D.  350,  holding  that  implied  covenants  relating  to 
title  may  be  restrained  by  express  covenant's  relating  to  possession;  Roebuck  v. 
Dupuy,  2  Ala.  535,  holding  that  implied  covenants  can  only  operate  when  they  art 
consistent  with  express  ones. 
What  words  In  deed  imply  a  warranty. 

Cited  in  Dow  v.  Lewis,  4  Gray,  468,  holding  that  word  ''give"  in  deed  without 
express  covenants  and  which  purports  to  be  a  mere  execution  of  a  power  con- 
ferred by  statute,  implies  no  warranty. 
Ofllce  of  habendom  In  deed. 

Cited  in  Wilson  v.  Terry,  130  Mich.  73,  89  N.  W.  660;  Powers  v.  Hibbard,  114 
Mich.  533,  72  N.  W.  339;  Pratt  v.  Sanger,  4  Gray,  84,— holding  that  it  may  define, 
enlarge,  or  diminish  the  estate  granted;  Berry  v.  Billings,  44  Me.  416,  60  A.  D. 
107,  holding  that  it  becomes  efficient  to  declare  the  intentions  when  the  premises 
are  descriptive  merely  and  no  particular  estate  mentioned;  Shepard  v.  Hunsacker, 
1  Posey  Unrep.  Cas.  (Tex.)  578,  holding  that  if  anything  is  embraced  in  the 
habendum  which  is  not  granted,  it  does  not  pass;  Smith  v.  Pollard,  10  Vt.  272, 
holding  that  nothing  inserted  in  the  habendum  should  be  construed  to  extend  the 
meaning  of  the  terms  used  in  the  premises;  Spaulding  v.  Abbot,  55  N.  H.  423,  7 
Phila.  Leg.  Gae.  300,  holding  that  by  use  of  word  "appurtenances"  in  the 
habendum  of  a  deed  an  easement  will  not  pass  unless  legally  appurtenant  to  the 
land;  New  Jersey  Zinc  Co.  v.  Boston  Franklinite  Co.  15  N.  J.  Eq.  418,  as  to 
meaning  of  word  "same"  in  habendum. 
**Preml8e8"  of  deed. 

Cited  in  Brown  v.  Manter,  21  N.  H.  528,  53  A.  D.  223;  Bunkley  ▼.  Lynch,  47 
Ala.  210, — defining  part  before  habendum  as  the  "premises;"  Bayley  v.  McCoy, 
8  Or.  250  (dissenting  opinion),  as  to  construction  of  word  "premises." 
Eqntty  of  redemption  as  grantable  estate  in  land. 

Cited  in  White  v.  Whitney,  3  Met.  81,  holding  that  it  is  so  far  a  conveyance  of 
land,  that  the  covenants  real  are  annexed  to  it  and  pass  with  it  to  grantee  and 
his  assigns;  Wright  v.  Sperry,  21  Wis.  332,  as  to  covenants  being  annexed  to 
equity  of  redemption. 
Construction  of  contracts  with  reference  to  circnmsUinces. 

Cited  in  Covel  v.  Hart,  56  Me.  518;  Brown  v.  Slater,  16  Conn.  102,  41  A.  D. 
136;  Rue  v.  Rue,  21  N.  J.  L.  360;  Corbett  v.  Berryhill,  20  Iowa,  167;  Paddack 
v.  Pardee,  1  Mich.  421;  Bulkley  v.  Chapman,  0  Conn.  5;  Crislip  v.  Cain,  19  W. 
Va.  438;  Bates  v.  Bank  of  Alabama,  2  Ala.  451;  Carleton  Mills  Co.  v.  Silver,  82 
Me.  215,  8  L.R.A.  446,  10  Atl.  154;  Hawes  v.  Smith,  12  Me.  420;  Edson  v.  Knox. 
8  Wash.  642,  36  Pac.  608;  Gillenwaters  v.  Miller,  40  Miss.  150;  Linton  v.  Allen, 
154  Mass.  432,  28  N.  E.  780;  Woodman  v.  Spencer,  54  N.  H.  507;  Deshon  ▼. 
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Porter,  38  Me,  289;  Wilson  v.  Troup,  2  Ck)w.  195.  14  A.  D.  463;  Gray  v.  Saco 
Water  Power  Co.  85  Me.  626,  27  Atl.  455;  Peckham  v.  North  Parish,  16  Pick. 
274, — holding  that  they  are  to  be  construed  according  to  true  intent  of  parties  to 
be  gathered  from  whole  instrument  surrounding  circumstances  and  subject 
matter;  Doe  ex  dem.  Uohnan  y.  Crane,  16  Ala.  670;  Security  Trust  &,  L.  Ins.  Co. 
V.  Ellsworth,  129  Wis.  349,  109  N.  W.  125,— holding  that  several  writings  relat- 
ing to  same  subject-matter  which  are  capable  of  a  construction  which  will  suffer 
them  to  stand  together,  should  be  so  construed;  Scheible  v.  Slagle,  89  Ind.  323, 
holding  that  descriptive  part  of  deed  is  to  be  construed  with  reference  to  the 
actual  state  of  property  conveyed  by  it  at  time  of  its  execution. 

Distinguished  in  Hall  v.  Rand,  8  Conn.  500,  rejecting  parol  evidence  where  no 
ambiguity  appeared  the  subject  matter  being  expressed. 
What  constitutes  sufllcient  consideration  for  promise. 

Cited  in  Parsonage  Fund  v.  Ripley,  6  Me.  442;  Knight  v.  Sawin,  6  Me.  361; 
Clark  V.  Sigourney,  17  Conn.  511, — holding  an  act  done  by  promisee  at  request  of 
promisor,  by  which  former  sustains  any  loss,  trouble  or  inconvenience  is  con- 
sideration; Fay  V.  Hunt,  190  Mass.  378,  77  N.  E.  602,  holding  that  dismissal  of 
police  court  proceedings  for  misuse  of  moneys  by  defendant  was  consideration  for 
note  by  defendant  and  surety. 

Cited  in  note  in  1  L.R.A.  512,  on  agreement  between  husband  and  wife  through 
trustee. 
When  land  of  decedent  may  be  sold. 

Cited  in  Collins  v.  Paepcke  Leicht  Lumber  Co.  74  Ark.  81,  84  8.  W.  1044,  hold- 
ing that  where  application  is  made  to  sell  lands  solely  for  expenses  of  administra- 
tion, it  must  appear  that  the  expenses  were  incurred  in  administering  the  estate 
to  pay  debts  personally  due  by  decedent. 

5  AM.  DKC.  102,  PIfiRCfi  v.  FULIi£R,  8  MASS.  223. 
Penalties  and  liquidated  damages. 

Cited  in  Jaquith  v.  Hudson,  6  Mich.  123;  McCullough  v.  Moore,  111  111.  App. 
645;  Whitfield  v.  Levy,  36  N.  J.  L.  149;  Watt  v.  Sheppard,  2  Ala.  425,— holding 
that  where  damages  resulting  from  breach  of  contract  are  uncertain,  the  sum 
Agreed  to  be  paid  by  party  in  default  will  be  considered  liquidated  damages; 
Hahn  v.  Hortsman,  12  Bush,  249,  holding  that  parties  to  a  contract  may  agree 
upon  any  amount  of  compensation  for  its  breach  as  liquidated  damages  which 
does  not  manifestly  exceed  the  amount  of  injury  suffered;  Alexander  v.  Troutman, 
1  Ga.  469,  holding  that  stipulation  for  interest  in  case  of  nonpayment  was  not 
penalty;  Lange  v.  Werk,  2  Ohio  St.  619,  holding  sum  stipulated  to  be  paid  was 
liquidated  damages;  Glynn  v.  Moran,  174  Mass.  233,  64  N.  E.  535,  holding  that 
contract  called  for  liquidated  damages;  Noyes  v.  Phillips,  60  N.  Y.  408,  16  Abb. 
Pr.  N.  S.  400,  as  to  whether  sum  to  be  forfeited  in  case  of  failure  to  deliver  deed 
should  be  considered  a  penalty  or  liquidated  damages;  People  v.  Love,  19  Cal. 
676,  as  to  use  and  meaning  of  terms  "penalty"  and  "liquidated  damages"  in  agree- 
ments. 

Cited  in  reference  notes  in  38  A.  D.  138,  on  what  are  liquidated  damages;  1 
A.  D.  337,  as  to  whether  provision  is  one  for  liquidated  damages  or  one  for 
penalty;  61  A.  D.  720,  as  to  when  stipulated  sum  is  measure  of  reparation  for 
^ilure  to  perform  contract  and  not  a  mere  penalty. 

Cited  in  notes  in  30  A.  R.  30,  32,  on  liquidated  damages  and  penalties;  13 
L.R.A.  671,  on  distinction  between  liquidated  damages  and  penalty  in  contract;  10 
L.R.A.  829,  as  to  when  provision  in  contract  is  considered  as  for  liquidated  dam- 
ages; 6  £.  R.  C.  661,  on  construction  of  sum  fixed  as  liquidated  damages  where 
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subject-matter  is  of  uncertain  value;  108  A.  S.  R.  60,  on  contract  not  to  follow 
business  or  calling  as  one  for  liquidated  damages. 

Dittinguisbed  in  Smitb  y.  Wainwright,  24  Vt  97,  holding  amount  oamed  in 
bond,  to  be  paid  upon  nonperformance  of  contract,  a  penalty  and  not  liquidated 
damages. 
*  Stipulated  snm  In  contract  for  r<»traiiit  off  trade. 

Cited  in  Holbrook  t.  Tobey,  66  Me.  410,  22  A.  R.  581,  holding  that  where  party 
binds  himself  in  a  sum  certain,  not  to  carry  on  particular  business  within  certain 
territory,  that  sum  will,  in  general,  be  regarded  as  liquidated  dama<^9.  and  not 
penalty;  Barry  v.  Harris,  40  Vt.  392,  holding  promise  in  writing  by  defendant 
should  he  re-engage  in  certain  business  again,  as  providing  for  liquidated  dam- 
ages and  not  a  penalty. 
Contracts  in  restraint  off  trade. 

Cited  in  Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.  68  Pa.  173,  8  A.  R.  159.  28 
Phila.  Leg.  Int.  156,  3  Phila.  Leg.  Gax.  154,  holding  that  the  general  rule  is  that 
all  restraints  on  trade  if  nothing  more  appear,  are  bad;  Holmes  v.  Martin.  10  Ga. 
503;  Chappel  v.  Brockway,  21  Wend.  157;  Lange  v.  Werk,  2  Ohio  St.  519,— hold- 
ing that  contracts  in  general  restraint  of  trade  are  void,  but  contracts  in  partial 
restraint  of  trade  are  valid  if  founded  upon  a  consideration;  Holbrook  v.  Waters, 
0  How.  Pr.  335,  holding  an  agreement  not  to  practice  medicine  in  certain  county, 
valid;  Goldman  v.  Goldman,  51  La.  Ann.  761,  25  So.  555,  name  of  agreement  not  to 
engage  in  the  business  disposed  of  till  certain  time  elapsed;  Kellogg  v.  Larkin, 
3  Pinney  (Wis.)  123,  3  Chand.  (Wis.)  133,  56  A.  D.  164,  same  of  agreement  not 
to  store,  handle  or  purchase  any  wheat  in  certain  market  for  certain  length  of 
time;  Webster  v.  Buss,  61  N.  H.  40,  60  A.  R.  317,  holding  agreement  to  relinquish 
a  business  and  not  carry  it  on  thereafter,  limited  as  to  place  but  unlimited  as  to 
time,  valid;  Anchor  Electric  Co.  v.  Hawkes,  171  Mass.  101,  68  A.  S.  R.  403,  41 
L.R.A.  189,  50  N.  E.  500,  holding  stipulation  to  do  no  business  for  live  years 
which  slinll  compete  with  another,  valid;  Steams  v.  Barrett,  1  Pick.  443,  11  A.  D. 
2*23,  same  of  covenant  between  joint  inventors  of  certain  machines  giving  ex- 
clusive use  of  them  in  two  states  to  one  and  to  the  other  in  the  rest.  Wakefield 
V.  Van  Taasell,  202  HI.  41.  95  A.  S.  R.  207,  65  L.R.A.  511,  06  X.  E.  830,  holding 
restriction  in  a  deed  that  no  grain  elevator  shall  ever  be  built  on  land  or  grain 
handled  thereon,  is  binding;  Heichew  v.  Hamilton,  3  G.  Greene,  596,  holding 
same  of  stipulation  by  party  selling  land  for  tavern  that  he  would  discontinue  his 
tavern  within  half  a  mile  of  land  sold;  State  v.  Nebraska  Distilling  Co.  29  Neb. 
700,  46  N.  W.  155,  holding  contracts  in  restraint  of  trade  and  which  tend  to 
create  a  monopoly,  are  void;  United  States  v.  Addyston  Pipe  &  Steel  Co.  46  L.R,A. 
122,  29  C.  C.  A.  141,  54  U.  S.  App.  723,  85  Fed.  271,  holding  void  an  agreement 
apportioning  territory  among  parties  for  purpose  of  exclusive  sale;  Lawrence  .v. 
Kidder,  10  Barb.  641,  holding  agreement  not  to  sell  or  manufacture  certain 
article  in  all  the  territory  of  New  York  west  of  city  of  Albany,  void  as  being 
in  restraint  of  trade,  the  restriction  embracing  too  large  a  territory;  Taylor  v. 
Blanchard,  13  Allen,  370,  90  A.  D.  203,  holding  that  agreement  not  to  carry  on 
certain  business  in  Massachusetts,  is  void;  Gamewell  Fire  Alarm  Teleg.  Co.  v. 
Crane,  IGO  Mass.  50,  39  A.  S.  R.  458,  22  L.R.A.  673,  35  N.  E.  98,  holding  stipu- 
lation not  to  sell  or  manufacture  a  certain  article  for  ten  years,  in  restraint  of 
trade  and  void;  Ford  v.  Gregson,  7  Mont.  89,  14  Pac.  659,  holding  covenant  by 
owners  not  to  sell  their  water  rights  without  consent  of  all,  void. 

Cited  in  reference  notes  in  32  A.  8.  R.  301,  on  contracts  in  restraint  of  trade: 
43  A.  D.  90,  on  validity  of  contracts  in  restraint  of  trade;  63  A.  D.  385.  on 
validity  of  contract  in  reasonable  restraint  of  trade. 
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Cited  in  notes  in  31  A.  D.  122;  22  L.  ed.  U.  S.  316,— on  contracts  in  restraint  of 
trade;  8  L.R.A.  469;  on  contracts  in  partial  restraint  of  trade;  7  A.  D.  745,  on 
contracts  in  general  restraint  of  trade;  92  A.  D.  752,  753,  on  validity  of  contracts 
in  restraint  of  trade;  41  L.  ed.  U.  S.  1008,  on  monopoly  and  contracts  in  restraint 
of  trade;  92  A.  D.  758,  on  restraint  as  to  space  in  contracts  in  restraint  of  trade; 
6  L.U.A.(N.S.)  849,  on  validity  of  stipulation  to  discontinue  or  not  to  engage  in 
a  particular  business  when  not  ancillary  to  a  la'.vful  contract. 

Distinguished  in  Rakestraw  v.  Lanier,  104  Ga.  188,  09  A.  S.  R.  154,  30  S.  E.  735, 
holding  contract  not   to   practice  medicine   in  a   town  or  within   fifteen  miles 
thereof,  void. 
—  Between  competing  carriers. 

Cited  in  California  Steam  Nav.  Co.  v.  Wright,  0  Cal.  258,  65  A.  D.  511,  holding 
void  contract  not  to  run  boats  on  certain  line  of  travel;  West  Virginia  Transp. 
Co.  V.  Ohio  River  Pipe  Line  Co.  22  W.  Va.  600,  46  A.  R.  527,  holding  grant  of 
exclusive  right  of  way  through  land  to  oil  company  void  in  so  far  as  it  was 
intended  to  operate  as  a  covenant  that  land  owners  would  not  transport  oil 
through  said  tract  of  land;  Central  Transp.  Co.  v.  Pullman's  Palace  Car  Co.  139 
U.  S.  24,  35  L.  ed.  55,  11  Sup.  Ct.  Rep.  478,  holding  agreement  not  to  engage  in 
manufacturing,  using  or  hiring  sleeping  cars,  void ;  Wright  v.  Ryder,  30  Cal.  342, 
05  A.  D.  186,  holding  contract  between  purchaser  and  seller  of  steamboat  whereby 
purchaser  agrees  he  will  not  employ  said  boat  or  allow  it  to  be  employed  for  ten 
years  on  any  of  the  waters  of  the  state,  void;  Oregon  Steam  Nav.  Co.  v.  Hale, 

1  Wash.  Terr.  283,  34  A.  R.  803,  holding  that  covenant  not  to  run  steamboat  or 
allow  machinery  to  be  used  in  any  other  boat  in  any  of  navigable  waters  of  several 
states,  is  against  public  policy. 

Contracts  detrimental  to  pnblic. 

Cited  in  Gulick  v.  Ward,  10  N.  J.  L.  87,  18  A.  D.  389,  holding  that  contract 
which  contravenes  the  policy  of  an  act  of  Congress  and  tends  to  defraud  the 
United  States  is  void. 

Cited  in  reference  note  in  18  A.  D.  403,  on  validity  of  contract  prohibited  by 
statute. 

Consideration  for  restratnta  on  trade. 

edited  in  Ross  v.  Sadgbeer,  21  Wend.  106,  holding  that  consideration  will  not 
be  implied  from  the  seal  in  contracts  no  restraint  of  trade;  Watkins  v.  Morley, 

2  Tex.  App.  Civ.  Cas.  (W^illson)  634,  holding  contract  in  partial  restraint  of  trade 
good  without  any  independent  consideration. 

Cited  in  reference  note  in  63  A.  D.  385,  on  necessity  for  consideration  in  con- 
tract in  restraint  of  trade. 

Cited  in  note  in  92  A.  D.  754,  on  consideration  to  support  contract  in  restraint 
of  trade. 
What  constitutes  a  iraluable  consideration. 

Cited  in  Moore  v.  First  Nat.  Bank,  139  Ala.  595,  36  So.  777,  holding  withhold- 
ing of  competition  for  business  sufficient. 

Cited  in  note  in  25  L.R.A.  258,  on  doctrine  of  consideration  as  applied  to  third 
person's  right  to  sue  on  contract  made  for  his  benefit. 

S  AM.  DEC.  105,  BUTTRICK  v.  ALLEN,  8  MASS,  27S. 
Conclnalveneafl  of  forelirn  jndfirnient. 

Cited  in  Bimeler  v.  Dawson,  5  111.  636,  39  A.  D.  430;  Tourigny  v.  Houle,  88  Me. 
406,  34  Atl.  158;  Bumham  t.  Webster,  1  Woodb.  k  M,  172,  Fed.  Cas.  No.  2,179; 
Hilton  V.  Ouyot,  159  U.  S.  113,  40  L.  ed.  95,  16  Sup.  Ct.  Rep.  139, — holding  money 
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judgment  rendered  by  court  of  foreign  country  having  jurisdiction,  is  prima 
facie  evidence  only  and  not  concluuTe  of  merits  of  claim;  Russell  t.  Perry,  14 
N.  U.  152,  holding  that  judgment  of  inferior  court  of  another  state  may  be  im- 
peached by  proof  that  the  court  had  no  jurisdiction  of  subject  matter;  Williams 
V.  Preston,  3  J.  J.  Marsh.  600,  20  A.  D.  170,  holding  it  conclusive  if  attadced 
collaterally;  Wilbur  v.  Abbot,  60  N.  H.  40,  holding  foreign  judgment  valid  where 
rendered  is  not  valid  in  another  state  unless  it  would  have  been  valid  if  rendered 
in  that  state;  Holmes  v.  Smith,  49  Me.  242  (dissoiting  opinion),  as  to  con- 
clusiveness of  foreign  judgments;  Taylor  v.  Barron,  30  N.  H.  78,  64  A.  D.  281, 
holding  that  judgment  of  an  inferior  tribunal,  in  another  state  which  does  not 
admit  of  authentication  under  the  law  of  the  United  States,  is  prima  facie 
evidence  only. 

Cited  in  reference  note  in  65  A.  D.  704,  on  right  to  attack  foreign  judgments  by 
inquiring  into  jurisdiction  of  court  and  its  power  over  parties  and  things  in 
controversy. 

Cited  in  notes  in  82  A.  D.  414,  on  effect  of  foreign  judgment;  94  A.  S.  R.  539, 
on  conclusiveness  of  foreign  judgments;  20  L.R.A.  675,  on  conclusiveness  of 
foreign  judgments  in  personam;  82  A.  P.  412,  on  necessity  to  enforcement  of 
foreign  judgment  that  jurisdiction  must  appear. 

Disapproved  in  McMuUeii  v.  Richie,  8  L.RJI.  268,  41  Fed.  502,  holding  that 
where  foreign  judgment  was  rendered  by  court  of  competent  jurisdiction,  after 
due  service  of  process  or  entry  of  appearance,  it  cannot  be  reviewed  except  for 
fraud  or  want  of  jurisdiction. 

—  Jndfirniients  obtained  tvithont  personal  service  on  defendant. 

Cited  in  Qerault  v.  Anderson,  Walk.   (Miss.)   30,  12  A.  D.  521,  holding  that 
judgments  rendered  against  unrepresented  deceased  persons  are  nullities. 
PrcM>ff  of  foreign  judgments. 

Cited  in  Thompson  v.  Mason,  4  111.  App.  452,  holding  that  where  copy  offered 
in  evidence  was  not  verified,  or  such  a  seal  attached  that  it  proved  itself,  and  there 
was  no  proof  aliunde  of  its  genuineness,  it  was  not  admissible  in  evidence;  Kingman 
v.  Cowles,  103  Mass.  283,  holding  that  under  statute  a  copy  of  the  record  of  a 
court  of  a  territory,  bearing  seal  of  court  and  certificate  of  clerk,  is  admissible  in 
evidence,  although  the  certificate  does  not  state  that  the  clerk  had  custody  of  the 
records;  Pickard  v.  Bailey,  26  N.  H.  152,  as  to  sufficiency  of  authentication  of 
foreign  judgment. 

Cited  in  reference  note  in  82  A.  D.  411,  on  authentication  of  foreign  judgment. 

Distinguished  in  Woolsey  v.  Paulding,  9  Mart.  La.  280,  holding  that  inter- 
rogatories taken  abroad  were  not  judicial  records  of  a  sister  state  required  to  be 
proved  by  authentication  as  such. 

5  AM.  DEC.  106,  HATHORN  v.  KINO,  8  MASS.  S71. 
Opinion  evidence  as  to  sanity. 

Cited  in  reference  note  in  41  A.  D.  464,  on  opinions  of  witnesses  as  evidence  of 
insanity. 
Cited  in  note  in  21  L.  ed.  U.  8.  74,  on  opinion  evidence  as  to  sanity. 

—  Off  experts. 

Cited  in  Heald  v.  Thing,  46  Me.  392,  holding  that  physician's  opinion  should  be 
formed  entirely  from  his  own  observation  and  examination  of  patient's  symptons 
and  condition;  Potts  v.  House,  6  Qa.  324,  50  A.  D.  329,  holding  that  the  opinion 
of  physicians,  in  relation  to  sanity  of  testator,  are  admissible,  whether  founded  on 
the  symptoms  and  circumstances,  as  coming  within  their  own  observation,  or  as 
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testified  to  by  others;  Hastings  v.  Rider,  09  ^lass.  622,  bolding  opinion  of 
physicians  who  attended  testator  before  and  after  the  making  of  the  will  admis- 
sible as  to  his  capacity  at  time  of  making;  Scott  v.  Hay,  00  Minn.  304,  07  N.  W. 
106,  holding  that  physicians  who  testify  to  the  mental  capacity  of  person  must 
first  state  facta  upon  which  they  base  their  opinion. 

Cited  in  notes  in  6  A.  D.  59,  60,  on  admissibility  of  opinions  of  experts  as  to 
person's  sanity;  39  L.R.A.  300,  on  expert  opinions  as  to  sanity  or  insanity  from 
observation. 

Nonexpert  opinions  as  to  sanity. 

Cited  in  Hardy  v.  Merrill,  56  N.  H.  227,  22  A.  R.  441;  Beaubien  v.  Cicotte,  12 
Mich.  459, — holding  that  witnesses  who  are  not  experts  may  give  their  opinion 
upon  sanity  of  testator,  based  upon  their  own  observations;  Clark  v.  Clark,  168 
Mass.  523,  47  N.  £.  510,  holding  that  witness  who  has  known  person  for  number 
of  years  may  give  an  opinion  as  to  whether  she  has  failed  in  her  mental  capacity 
during  the  past  five  years;  Smith  v.  Smith,  157  Mass.  380,  32  N.  £.  348,  holding 
that  witness  who  is  neither  expert  nor  attending  physician  cannot  testify  as  to 
whether  he  considered  testator  capable  of  making  a  contract,  or  of  transacting  im- 
portant business;  Gibson  v.  Gibson,  0  Yerg.  320,  holding  that  attesting  witness 
may  give  opinion  as  to  testator's  sanity;  Clark  v.  State,  12  Ohio,  483,  40  A.  D. 
481,  holding  that  witness  who  gives  opinion  as  to  the  sanity  of  a  person  should 
state  the  facts  upon  which  the  opinion  is  based;  Hamblett  v.  Hamblett,  6  N.  H. 
333,  as  to  admission  of  opinion  of  those  other  than  witnesses  to  will;  State  v. 
Pike,  49  N.  H.  399,  6  A.  R.  533  (dissenting  opinion),  as  to  opinion  of  witness  not 
an  expert  as  to  respondent's  sanity;  People  v.  Strait,  148  N.  Y.  566,  42  N.  E.  1045, 
12  N.  Y.  Crim.  Rep.  145,  holding  that  persons  not  experts  may  testify  as  to 
whether  acts  or  declarations  of  person  impressed  them  as  being  rational  or 
irrational,  but  they  cannot  give  opinion  as  to  general  soundness  or  unsoundness 
of  mind. 

Distinguisned  in  Dewitt  v.  Barley,  9    N.  Y.  371,  holding  that  opinions  of  wit- 
nesses other  than  experts,  are  not  competent  evidence  of  mental  capacity  of 
testator. 
Qualifications  of  experts. 

Cited  in  Tebbetts  v.  Haskins,  16  Me.  283,  holding  that  opinion  of  master  build- 
ers who  had  examined  house  and  made  an  estimate  of  expense  of  erecting  it,  U 
sdmissibte  as  to  value  of  materials  and  labor  in  erecting  the  house;  Fairchild  v. 
Bascomb,  35  Vt.  398,  holding  physicians  in  general  practice,  and  nurses  ac- 
customed to  attend  the  sick,  are  experts,  in  respect  to  mental  capacity  of  sick 
persons. 

Admissibility  of  opinion  of  witness. 

Cited  in  Curry  v.  State,  5  Neb.  412,  holding  that  prosecution  for  assault  with 
intent  to  murder  physicians  may  be  allowed  to  testify  what  would  be  the  natural 
and  probable  results  of  injuries  inflicted  by  accused;  Westlake  v.  St.  Lawrence 
County  Mut.  Ins.  Co.  14  Barb.  206,  holding  that  the  opinion  of  a  witness  in 
respect  to  the  value  of  property  which  he  has  never  seen,  is  not  admissible; 
Peterborough  v.  Jaflfrey,  6  N.  H.  402,  holding  that  evidence  as  to  the  value  of 
bind  is  not  a  question  of  a  character  as  to  require  the  opinion  of  a  witness  as  n 
matter  of  skill  and  judgment;  Jefferson  Ins.  Co.  v.  Cotheal,  7  Wend.  72,  22  A.  D. 
^07,  holding  that  persons  of  skill  may  give  opinions  on  questions  of  science,  skill 
or  trade  only  when  the  basal  facts  cannot  be  so  presented  to  jury  as  to  enable  them 
to  pass  judgment. 

Distinguished  in  Brabo  v.  Martin,  5  La.  275,  holding  opinion  as  to  qualifications 
of  another  expert  witness  not  receivable. 
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Amount  of  mental  capacity  necessary  to  make  will. 

C  ited  in  Comstock  v.  Hadlyme  Ecclesiastical  Soc.  8  Conn.  254,  20  A.  D.  100. 
upholding  power  to  make  will  of  one  who  knows  wbat  she  is  about  and  tlie 
consequences  of  her  act  and  who  has  sufficient  capacity  to  make  contract; 
Whitenack  v.  Stryker,  2  N.  J.  £q.  8;  Cornwell  v.  Riker,  2  Dem.  354;  Dunham's 
Appeal,  27  Conn.  102, — holding  that  testator's  mind  and  memory  must  be 
sufficiently  sound  to  enable  him  to  know  and  understand  his  relations  to  the 
natural  objects  of  his  bounty  and  the  eflfect  of  the  dispositions  of  his  will ;  Godden 
V.  Burke,  35  La  Ann.  IGO,  on  the  validity  of  a  will  extended  from  memoranda. 

6  AM.  DEC.  107,  TAYLOR  t.  TOWNSBND,  8  MASS.  411. 
Wliat  are  fixtures. 

Cited  in  Snedecker  v.  Warring,  12  X.  Y.  170,  holding  that  permanent  erections 
and  fixtures,  made  by  mortgagor  after  execution  of  mortgage,  become  part  of 
mortgaged  premises;  Kittredge  v.  Woods,  3  N.  H.  503,  14  A.  D.  393,  holding 
manure  lying  about  a  bam  a  fixture  passing  to  grantee;  Corliss  v.  McLagin,  20 
Me.  115,  holding  shingle  machine  put  by  mortgagor  in  mill  after  mortgage,  passed 
to  mortgagee  after  foreclosure;  Mills  v.  Peirce.  2  N.  H.  0,  holding  that  owner  of 
building  erected  with  consent  of  owner  of  soil  retains  an  interest  in  the  building 
which  he  may  protect  by  a  real  action;  Hart  v.  Hart,  117  Wis.  639,  94  N.  W. 
890,  holding  that  repairs  or  betterments  put  upon  real  property  used  in  partner- 
ship business  and  leased  by  firm  from  one  partner  are  not,  in  absence  of  express 
agreement,  chargeable  to  lessor. 

Cited  in  reference  notes  in  16  A.  D.  460;  62  A.  D.  70, — as  to  what  are  fixtures; 
75  A,  D.  200,  as  to  when  building  is  a  fixture;  38  A.  D.  376,  on  fixtures  placed  on 
mortgaged  premises  as  part  of  the  freehold. 

(ited  in  note  in  21  A.  D.  732,  on  what  are  not  fixtures. 
Removal  of  fixtures. 

Cited  in  Cooke  v.  Cooper,  18  Or.  142,  11  A.  S.  R.  709,  7  L.R.A.  273.  22  Pac.  945, 
holding  that  mortgagee  in  possession  may  lawfully  carry  away  buildings  erected 
by  him  on  the  land  mortgaged,  the  materials  of  which  are  his  own,  and  not  con- 
nected with  soil;  Howard  v.  Fessenden,  14  Allen,  124,  holding  right  to  remove 
dwelling  house  upon  the  land  of  others  not  lost  by  owner's  racating  it  preparatory 
to  a  sale  and  removal;  Morris  v.  French,  106  Mass.  326,  holding  that  an  agree- 
ment giving  a  right  to  remove  a  building  which  is  put  upon  the  land  of  another 
may  be  shown  from  the  subsequent  dealings  of  the  parties;  Mott  v.  Palmer,  1 
X.  Y.  564,  holding  that  rails  built  into  fence  by  tenant,  under  an  agreement  for 
removal  are,  as  between  tenant  and  owner  of  the  soil,  personal  property;  Society 
for  Propagation  of  Gospel  v.  Wheeler,  2  Qall.  105,  Fed.  Cas.  No.  13,156,  hohling 
statute  allowing  to  tenants  the  value  of  improvements  etc.,  on  reooTeries  against 
them,  so  far  as  it  applies  to  past  improvements,  is  unconstitutional;  Rathbun  t. 
Col  ton,  15  Pick.  471,  as  to  right  of  trustee  in  possession  to  remove  fixtures. 

Cited  in  reference  note  in  85  A.  D.  335,  on  right  of  mortgagee  to  take  down 
building  erected  by  him  on  mortgaged  premises. 
ATay  of  neceaslty. 

Cited  in  Linkenhoker  v.  Graybill,  80  Va.  835,  holding  that  on  convejranee  of  land 
surrounded  by  land  of  grantor*s  and  others,  grantee  can  enforce  a  right  of  way 
against  none  but  his  grantor's. 

Cited  in  reference  note  in  50  A.  D.  388,  as  to  when  way  by  necessity  exists. 
Cited  in  notes  in  85  A.  D.  675,  on  ways  from  necessity;   13  A.  D.  747,  as  to 
when  way  by  necessity  arises;  85  A.  D.  678,  on  cases  in  which  ways  of  necessity 
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exist;  16  A.  D.  417,  on  right  of  way  over  another's  land;  12  L.R^.(N.S.)   482, 
as  to  whether  fact  that  sale  of  part  of  tract  is  inToluntary  prevents  the  implica- 
tion oi  way  by  necessity  over  the  remainder. 
—  On  ODDTeyance  by  jadl<Hal  sale. 

Cited  in  Prondfoot  v.  Saffle,  (W.  Va.)  12  L,R.A.(N.S.)  482,  67  S.  E.  266,  hold- 
ing that  way  of  necessity  passes  with  property  sold  at  judicial  sale;  Blum  v. 
Weston,  102  Cal.  362,  41  A.  S.  R.  188,  36  Pac.  778,  holding  same  when  inclosed 
land  is  allotted  by  court  in  partition;  Ritchey  v.  Welsh,  140  Ind.  214,  40  L.R.A. 
lOff,  48  N.  E.  1031,  holding  same  even  if  there  is  no  express  provision  in  report 
of  eommissioners  or  decree  of  court;  San  Joaquin  Valley  Bank  v.  Dodge,  126 
Cal.  77,  67  Pac.  687,  holding  same  of  one  who  acquires  title  by  foreclosure  of 
mortgage  on  homestead  of  mortgagor,  which  was  included  in  the  mortgage  but 
not  sold  thereunder;  Schmidt  v.  Quinn,  136  Mass.  676,  holding  right  of  way 
by  necessity  created  on  setting  off  part  of  land  on  execution  which  there  is  no 
other  practicable  way  of  reaching;  Buck  v.  Hardy,  6  Me.  162,  holding  creditor 
who  levies  on  a  chamber  in  house  or  store  entitled  to  right  of  ingress  and  egress 
by  outer  door,  entry  and  staircase. 
Necessity  of  possession  to  maintain  trespass. 

Cited  in  Percival  v.  Chase,  182  Mass.  371,  66  N.  E.  800;  Jones  v.  Leonan,  69 
Me.  480;  Shepard  v.  Pratt,  16  Pick.  32, — holding  that  possession  is  indispensable 
to  support  trespass  quare  elau9um  fregit;  Jones  v.  Smith,  70  Me.  446,  10  Atl. 
254,  holding  that  there  must  be  either  title,  possession  or  the  right  to  immediate 
possession,  shown  in  an  action  of  trespass  to  personal  property;  Murray  v.  Fitch- 
bnrg  R.  Co.  130  Mass.  90,  holding  that  if  owner  of  land  is  disseised  while  in  pos- 
session he  may  maintain  a  trespass. 

Distinguished  in  Emerson  v.  Thompson,  2  Pick.  473,  as  to  necessity  of  right  to 
possession  to  maintain  action  for  trespass. 

5  AM.  DEC.  Ill,  BOND  v.  APPLETON,  8  MASS.  47S. 

Individual  liability  of  stockholders  In  corporation  prior  or  subsequent  to 
default. 

Cited  in  Close  v.  Brady,  4  Misc.  474,  24  N.  Y.  Supp.  667,  holding  that  stock- 
holder not  individually  liable  under  statute  unless  he  was  stockholder  when  debt 
was  created;  Middleton  Bank  v.  MagiU,  6  Conn.  28,  holding  under  statute  that 
members  who  had  transferred  their  stock  before  suit  not  liable ;  Franklin  Qlass  Co. 
V.  Alexander,  2  N.  U.  380,  9  A.  D.  92,  holding  that  one  who  has  disposed  of  his 
stock  in  good  faith  before  assessment  sued  for,  not  liable,  though  he  afterward 
bought  in  the  same  shares  before  the  assessment  was  made;  McClaren  v.  Fran- 
ciscus,  43  Mo.  462,  holding  that  statutory  liability  attaches  to  those  who  are 
actually  stockholders  when  execution  is  issued  and  not  those  who  were  stock- 
holders when  the  debt  was  contracted ;  Moss  v.  Oakley,  2  Hill,  266,  holding  under 
a  charter  declaring  stockholders  liable  for  all  debts  ''contracted*'  by  corporation, 
suit  could  be  brought  against  only  such  as  were  stockholders  when  the  debt 
was  contracted;  Dauchy  v.  Brown,  24  Vt.  197,  holding  that  statute  created  a 
primary  liability  upon  corporation  and  subordinate  one  upon  stockholders  de- 
pending upon  the  liability  of  the  corporation. 

Cited  in  reference  note  in  38  A.  D.  673,  on  liability  of  stockholders. 

Cited  in  notes  in  43  A.  D.  698,  on  who  are  stockholders  as  to  corporate  cred- 
itors; 18  A.  D.  462;  40  A.  D.  240,^-on  liability  of  stockholders  of  corporation  for 
its  debts;  40  L.  ed.  U.  S.  762,  on  contractual  liability  of  stockholders  for  corporate 
debts;  3  A.  S.  R.  860,  on  stockholders'  statutory  liability  for  corporate  debts  as 
affected  by  transfer  of  stock. 
Am.  Dec.  Vol.  1.-43. 
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*  EnforcemeBt  of  fforeiffn  liability. 

Cited  in  Cujkendall  t.  MilM,  10  Fed.  342,  holding  that  rule  of  state  oomitjr 
applies  with  full  force  to  the  enforcement  of  liability  of  shareholders  of  corpora- 
tions. 

Cited  in  notes  in  6  L.RJL  676,  on  comity  in  enforcing  liability  of  stockholder 
of  foreign  corporation ;  34  L.RA.  750,  on  right  of  creditor  to  enforce  stockholder's 
liability  outside  state  of  incorporation  after  stock  is  fully  paid  for. 

Distinguished  in  Derricksoo  t.  Smith,  27  N.  J.  L.  166,  holding  that  statute  of 
another  state,  penal  in  its  nature,  making  the  trustees  of  corporation  liable  lor 
all  the  debts  of  the  corporatioo  upon  failure  to  comply  tberewith,  will  not  be 
enforced. 
Nature  off  action  to  enforoe  atookliolder'a  UabUlty. 

Cited  in  Harris  t.  Dorchester,  23  Pick.  112,  holding  that  action  at  common  law 
does  not  lie  to  enforce  statutory   liability  of   stockholder   in  a  bank,   but  the 
remedy  is  by  bill  in  equity. 
Constmctlon  of  statntea  of  other  atatea. 

Cited  in  Fall  v.  Hazelrigg,  46  Ind.  576,  15  A.  R.  278;  Langdon  t.  Applegate, 
5  Ind.  327, — ^holding  construction  given  by  state  where  It  was  enacted  high  au- 
thority as  to  its  meaning. 
Kxtraterrltorlal  Jnrladlctloii  of  courts. 

Cited  in  Dearing  v.  Bank  of  Charleston,  5  Oa.  407,  48  A.  D.  298,  holding  that 
courts  hare  no  extraterritorial  jurisdiction,  and  cannot  make  dtisens  of  foreign 
states  amenable  to  their  process,  or  conclude  them  by  a  judgment  im  perwpnam 
without  their  consent. 

Cited  in  notes  in  13  L.R.A.  57,  on  enforcemeBt  of  penal  laws  of  another  state; 
5  L.R.A.  512,  on  decisions  of  state  supreme  courts  binding  on  courta  of  other 
sUtes. 

5  AM.  DEO.  lis,  POPKIN  ▼.  BUM8TEAD,  •  MASS.  4tl. 
Dower  in  mortgaged  lands. 

Cited  in  Burson  v.  Day,  65  111.  146,  holding  that  widow  has  no  dower  in  e«[uity 
of  redemption  of  mortgage  executed  by  her  husband  before  marriage;  Gibson  y. 
Crehore,  3  Pick.  475;  Virgin  t.  Virgin,  91  111.  App.  188, — holding  that  when  mar- 
ried woman  joins  with  her  husband  in  the  execution  of  a  mortgage  upon  hit 
lands,  she  waires  her  homestead  and  dower;  McMahon  v.  Russell,  17  Fla.  698, 
holding  wife  not  entitled  to  dower  where  released  in  mortgage  but  entitled  to 
dower  under  subsequent  mortgage  in  which  she  had  not  released  it;  Chiswell  v. 
Norris,  14  N.  J.  £q.  101,  holding  that  though  widow  is  entitled  to  do^er  in  the 
mortgaged  premises,  she  must  take  as  the  heir  and  purchaser  take  subject  to  the 
mortgage  debt;  WoodhuU  t.  Reid,  16  N.  J.  L.  128,  holding  that  widow  not  dow- 
able  in  land  who  purchased  subject  to  mortgage;  Robinson  v.  Leavitt,  7  N.  H. 
73  (dissenting  opinion),  as  to  the  right  of  widow  to  dower  in  the  mortgaged 
premises. 

Cited  in  reference  notes  in  87  A.  D.  392,  on  effect,  as  to  dower,  of  wife's 
joining  in  mortgage  of  husband's  land ;  32  A.  D.  140,  as  to  when  and  how  widow's 
right  to  dower  is  barred. 

Cited  in  notes  in  5  A.  D.  233,  on  dower  in  land  mortgaged;  5  A.  D.  234,  on 
wife's  right  of  dower  where  mortgage  is  paid  in  lifetime  of  mortgagor. 

Distinguished  in  Carter  t.  Qoodin,  3  Ohio  St.  75,  holding  that  wife  of  grantee 
entitled  to  dower,  although  a  mortgage  was  given  by  husband  for  the  purchase 
money  at  the  time  of  eonyeyance ;  Eaton  t.  Simonds,  14  Pick.  98,  holding  that  wid- 
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ow  of  mortgagor  is  entitled  to  dower  in  equity  of  redemption,  although  she  may 
have  released  the  same  in  the  mortgage;  Bolton  t.  Ballard,  13  Mass.  227,  holding 
that  where  one  possessed  of  the  equity  of  redemption  conTeyed  the  fee,  the  grantee 
agreeing  to  pay  amount  due  on  mor1^;age  and  balance  to  grantor,  wife  of  grantor 
was  entitled  to  dower  in  the  premises. 

Disapproved  in  Wilkins  t.  French,  20  Me.  Ill,  holding  that  widow  was  entitled 
to  dower  in  the  mortgaged  premises;  Runyan  t.  Stewart,  12  Barb.  537,  holding 
that  mortgage  to  secure  the  purchase  money,  cannot,  after  having  been  satisfied 
and  discharged,  be  set  up  by  assignee  of  husband  as  bar  to  dower;  Van  Dyne 
y.  Thayre,  19  Wend.  162,  holding  that  widow  is  entitled  to  dower  in  equity  of 
redemption  of  an  estate  mortgaged  by  her  husband  before  coverture,  but  she 
cannot  enforce  her  claims,  at  law,  against  mortgagee  or  those  claiming  under 
him. 
»Wben  mortgagor's  grantee  redeems. 

Cited  in  Everson  ▼.  McMullen,  113  N.  T.  293,  10  A.  S.  R.  445,  4  L.RJk,  118, 
21  N.  E.  52,  holding  that  where  purchaser  of  equity  of  redemption  is  not  bound 
to  pay  off  mortgage  debt  but  does  pay  it  dower  is  subject  to  contribution ;  Strong 
T.  Converse,  8  Allen,  557,  85  A.  D.  732,  holding  that  where  grantee  pays  off  mort- 
gage and  takes  assignment  of  same  to  himself  the  widow  of  grantor  is  not  en- 
titled to  dower  in  the  premises. 

Distinguished  in  Taylor  v.  Fowler,  18  Ohio,  567,  51  A.  D.  469,  where  dower 
subject  to  mortgage  was  allowed  in  lands  sold  by  a  judgment  creditor  and  the 
mortgage  paid  from  part  of  proceeds. 
Dower  in  equitable  estates. 

Cited  in  Pritts  ▼.  Ritchey,  29  Pa.  71,  denying  dower  right  when  husband  after 
making  small  payment  becomes  insolvent  and  assigns  land  contract  to  third  party. 
Right  of  siilnrogatloii. 

Cited  in  Norton  ▼.  Soule,  2  Me.  341,  holding  that  if  surety  pays  the  money  due 
from  his  principal  he  succeeds  to  all  the  rights  of  the  creditor  against  the  prin- 
cipal; McCallum  ▼.  Jobe,  9  Baxt.  168,  40  A.  R.  84;  Sheldon  v.  Hoffnagle,  51  Hun, 
478,  5  N.  T.  Supp.  954, — ^holding  that  junior  mortgagee  having  prior  mortgage 
became  subrogated  to  and  entitled  to  enforce  the  rights  of  the  prior  mortgage; 
Whitehead  ▼.  Cummins,  2  Ind.  58,  holding  execution  purchaser  who  paid  prior 
judgments  entitled  to  be  subrogated  as  against  widow  of  debtor. 
Right  of  grantee  to  purchase  outstanding  encnmhranoe  to  protect  his 
title. 

Cited  fai  Rooker  v.  Benson,  88  Ind.  250   (dissenting  opinion),  as  to  right  of 
grantee  to  buy  in  mortgage  or  judgment  for  protection  of  his  title. 
Right  of  hushand  and  wife  to  convey  landed  Interests  separately. 

Cited  in  Gordon  v.  Haywood,  2  N.  H.  402,  holding  that  they  need  not  join  in 
■une  deed  but  may  convey  their  interests  by  different  instruments. 
Merger. 

Cited  in  Hurley  v.  Hurley,  148  Mass.  444,  2  L.RJk.  172,  19  N.  B.  545,  holding 
person  redeeming  land  entitled  to  possession  and  to  have  lien  of  tax  sale  kept 
alhre  until  his  cotenants  pay  him  their  shares  of  the  redemption  money;  Gillen- 
waters  v.  Miller,  49  Miss.  150,  holding  that  certain  transfer  of  note  must  be  con- 
sidered an  assignment  and  not  a  payment  and  assignee  was  entitled  to  benefit  of 
the  security. 

5  AM.  DEO.  114,  ROBINSON  t.  JONES,  8  MASS.  586. 
Conclusiveness  of  foreign  condemnation  of  prise. 

Cited  in  Waterbury  v.  Myrick,  Blatchf.  k  H.  34,  Fed.  Cas.  No.  17,258,  holdhig 
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that  sentencM  of  foreign  courts  of  admiralty  are  oondusiTe  only  when  they  dis- 
tinctly and  specifically  state  the  causes  of  condemnation;  Brigham  t.  Fayer- 
weather,  140  Mass.  411,  6  N.  E.  265,  holding  as  to  finality  of  judgments  of  priae 
courts. 

Cited  in  notes  in  76  A.  D.  724,  on  judgments  and  decrees  in  admiralty  and  their 
effect  as  res  judicata;  20  L.R.A.  671,  on  necessity  that  foreign  decree  be  clear  and 
without  ambiguity  in  order  to  be  conclusiTe. 
Liability  on  marine  policy. 

Cited  in  notes  in  36  A.  S.  R.  853,  on  effect  of  negligence  or  misconduct  of  as- 
sured or  his  senrants  on  right  to  recoYer;  14  E.  R.  C.  316,  on  liability  of  insurer 
for  loss  due  to  negligence  of  master  of  ship. 

—  Loaaea  oovered  by  general  ciauae  in  policy. 

Cited  in  Moses  v.  Sun  Mut  Ins.  Co.  1  Duer,  159,  holding  that  they  are  restrict- 
ed to  losses  of  a  similar  nature,  and  resulting  from  similar  causes  aa  those 
specially  enumerated;  General  Mut.  Ins.  Co.  t.  Sherwood,  14  How.  351,  holding 
policy  against  usual  perils  of  sea,  including  barratry  does  not  make  insurer  liable 
to  repay  to  insured  damages  by  him  to  the  owners  of  another  vessel  and 
cargo,  suffered  in  a  collision  occasioned  by  negligence  of  master  or  crew  of  vessel 
insured. 

5  AM.  DEC.  lit,  BROWN  ▼.  UNION  INS.  CO.  5  DAY«  1. 
What  oonatltniea  barratry. 

Cited  in  Phcniix  Ins.  Co.  t.  Moog,  78  Ala.  284,  56  A.  R.  31,  holding  that  aetioa 
of  master  or  his  marines  if  one  of  fraudulent  miaoonduct  may  be  barratry. 

Cited  in  reference  notes  in  13  A.  D.  360,  on  barratry;  37  A.  D.  285;  59  A.  D. 
101,— on  what  is  barratry;  52  A.  D.  352,  on  what  c<mstitutes  barratry  and  insur- 
ance against  loss  from. 

5  AM.  DEC.  ISO,  CHURCHIIili  ▼.  WATSON,  5  DAY,  149. 
Damages  reooTerabie  in  treapaaa. 

Cited  in  Bateman  t.  Ooodyear,  12  Conn.  575,  holding  that  damages  are  given 
to  indemnify  the  plaintiff  for  what  he  haa  actually  suffered,  taking  into  con- 
sideration all  those  circumstances  which  give  character  to  the  transaction;  Den- 
ison  V.  Hyde,  6  Conn.  508,  holding  that  in  action  for  seizure  and  detention  of 
Vessel,  the  jury  were  at  liberty  to  presume  the  damage  and  expense,  which 
might  occur  in  the  recovery  of  the  property  as  well  as  for  the  injury  the  vessel 
had  sustained;  Linsley  v.  Bushnell,  15  Conn.  225,  38  A.  D.  79,  holding  that  jury 
might  take  into  consideration  in  estimating  the  damages  the  trouble  and  ex- 
pense of  plaintiff  in  the  prosecution  of  the  action ;.  Anthony  v.  Gilbert,  4  Blackf. 
348,  holding  that  in  action  for  taking  away  oxen  the  value  of  their  services  should 
not  be  added  to  the  value  of  the  oxen  in  estimating  damages;  Hitchcock  v.  Pratt, 
51  Mich.  263,  16  N.  W.  639,  holding  that  loss  of  profits  is  a  proper  element 
of  damages  recoverable  in  an  action  of  trespass  for  forcible  entry  and  detainer. 

Cited  in  reference  notes  in  18  A.  D.  726,  on  rule  of  damages  in  trespass;  72 
A.  S.  R.  521,  on  measure  of  damages  for  trespass. 

—  Exemplary  damages. 

Cited  in  Curtiss  v.  Hoyt,  19  Conn.  154,  48  A.  D.  149;  Treat  v.  Barber,  7  Conn. 
274, — holding  that  exemplary  damages  may  be  awarded ;  Fay  v.  Parker,  63  N.  H. 
842,  16  A.  R.  270,  holding  compensation  the  whole  measure  for  assault  and  bat- 
tery; Pegram  v.  Stortz,  31  W.  Va.  220,  6  8.  E.  485,  as  to  compensatory  element 
in  exemplary  damages. 
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6  AM.  DEC.  1S2,  STATE  ▼.  SMITH,  6  DAY,  175. 
Evidence  off  similar  crimeB  to  sbow  knowledge. 

Cited  in  United  States  t.  Roudenbush,  Baldw.  614,  Fed.  Cas.  No.  16,198,  holding 
that  on  trial  for  passing  counterfeit  notes,  evidence  may  be  given  of  defendant's 
passing  similar  notes. 

Cited  in  reference  notes  in  45  A.  D.  744,  on  admissibility  of  evidence  of  similar 
offenses  to  show  prisoner's  intent;  88  A.  D.  680,  on  indictment  for  criminally 
uttering  counterfeit  bank  notes  and  what  may  be  proved. 

Cited  in  note  in  62  L.RJL.  258,  on  evidence  of  other  crimes  on  trial  for  utter- 
ing counterfeit  money. 
Parol  proof  as  to  writings  collaterally  In  question. 

Cited  in  Pons  v.  State,  49  Miss.  1,  holding  that  on  an  indictment  for  failure 
to  pay  privilege  tax  upon  liquor  license  the  issuance  of  such  license  may  be  shown 
by  parol. 
Admlsslbllfty  of  declarations  of  accused  In  cnrlmlnal  actions. 

Cited  in  State  v.  Wideman,  68  8.  C.  119,  46  S.  E.  769,  holding  declaration  of 
defendant  that  codefendant  committed  the  crime  and  that  he  (declarant)  would 
pay  prosecutor  to  settle  it,  admissible. 

Cited  in  reference  note  in  56  A.  D.  512,  on  declarations  of  defendant  concerning 
ether  counterfeit  money. 
Cnmnlatlve  sentences. 

Cited  in  Bloom's  Petition,  58  Mich.  597,  19  N.  W.  200,  holding  that  they  must 
be  definite  and  certain;  People  v.  Forbes,  22  Cal.  135;  Re  Packer,  18  Colo.  525, 
33  Pac.  578;  McCormick's  Petition,  24  Wis.  492,  1  A.  R.  197;  Re  Walsh,  37 
Nth.  454,  55  N.  W.  1075, — holding  that  upon  conviction  of  several  offenses  charged 
in  separate  indictments  or  in  separate  counts  in  same  indictment  the  court  has 
power  to  impose  cumulative  sentences;  Henderson  v.  James,  52  Ohio  St.  242,  27 
L.R.A.  290,  39  N.  E.  805,  holding  that  an  escaped  convict  who  is  convicted  and 
sentenced  to  the  penitentiary  for  another  crime,  may,  at  the  expiration  of  the 
latter  sentence  be  held  to  serve  out  the  remainder  of  his  first  sentence;  Re 
Esmond,  42  Fed.  827 ;  Howard  v.  United  States,  34  L.R.A.  509,  21  C.  C.  A.  586, 
43  U.  S.  App.  678,  75  Fed.  986, — ^holding  that  cumulative  sentences  nUy  be  im- 
posed by  Federal  Courts  without  any  express  authority  by  act  of  Congress; 
People  V.  Flynn,  7  Utah,  378,  26  Pac.  1114,  on  propriety  of  cumulative  sentences. 

Cited  in  reference  notes  in  74  A.  S.  R.  338,  on  cumulative  sentences;  87  A.  S. 
R.  110,  on  validity  and  effect  of  concurrent  and  cumulative  sentences. 

Cited  in  note  in  7  L.R.A.(N.S.)   125,  on  power  to  impose  cumulative  sentences. 

Disapproved  in  Prince  v.  State,  44  Tex.  480,  holding  that  under  the  code  there 
Is  no  authority  in  the  district  court  to  fix  the  commencement  of  a  term  in  the 
penitentiary  at  the  expiration  of  another  term. 
Cruel  and  unusual  punishment. 

Cited  in  notes  in  4  L.R.A.  629,  on  prohibition  of  cruel  and  unusual  punish- 
ments; 35  L.R.A.  571,  on  cruel  and  unusual  punishment  for  dueling;  35  L.R.A. 
567,  on  hard  labor  as  cruel  and  unusual  punishment;  35  L.R.A.  579,  on  increased 
punishment  for  second  offense  as  cruel  and  unusual  punishment. 
General  verdict  on  several  counts. 

Cited  in  State  v.  Leavitt,  87  Me.  72,  32  Atl.  787,  holding  that  verdict  on  one 
eount  is  acquittal  on  others,  but  stating  that  cited  case  held  contra. 

Cited  in  reference  notfs  in  23  A.  D.  127;  54  A.  D.  378, — on  effect  of  general 
verdict  of.  guilty  under  indictment  containing  several  counts. 

Cited  in  note  in  23  A.  D.  336,  on  sufficiency  of  general  verdict  of  guilty  on  in- 
formation containing  several  counts. 
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ProTinoe  of  judge  and  jury. 

Cited  in  State  v.  Main,  69  Conn.  123,  61  A.  8.  R.  30,  36  L.ILA.  623,  S7  AtL 
80,  holding  that  instruction  to  jury  that  they  were  the  judges  of  law  as  well  as 
of  the  facts,  properly  refused;  State  ▼.  Gannon,  76  Conn.  206,  52  AtL  727,  hold- 
ing that  charge  which  informed  jury  that  under  the  statute  the  court  in  crim- 
inal case  should  sulmiit  hoth  question  of  law  and  fact  to  jury,  erroneous;  Stats 
▼.  Fetterer,  66  Conn.  287,  32  Atl.  394,  holding  under  statute  a  charge  good  whiA 
detailed  the  facts  claimed  to  have  been  proved  by  the  stats  and  instructed  jury 
that  if  they  found  those  facts  they  ought  to  render  a  Terdici  of  guilty. 

5  AM.  DEC.   1S6,  BRYAN  T.  ATWATEB,  5  DAY»  181. 
Wbat  is  necessary  to  render  possession  of  lands  adverse. 

Cited  in  Carpenter  v.  Coles,  75  Minn.  9,  77  N.  W.  424,  holding  that  aU  that 
is  necessary  is  that  the  disseisor  enter  and  take  possession  with  the  intentioB  of 
holding  the  lands  for  himself  to  the  exclusion  of  others;  French  v.  Pearoe,  6 
Conn.  439,  21  A.  D.  680,  holding  that  possession  of  land  under  mistake  as  to 
boundary  line,  adverse;  Oriswold  t.  Butler,  3  Conn.  227,  holding  that  possession 
under  void  deed  prima  facie  adverse;  Illinois  Steel  Co.  v.  Budzisi,  119  Wis.  580, 
97  N.  W.  166;  McAllister  v.  Hartsell,  60  Ohio  St.  69,  53  N.  E.  715;  Cam^  v. 
Hennessey,  74  Conn.  107,  92  A.  S.  R.  199,  53  LJLA.  699,  49  AU.  910;  Johnson 
V.  Gorham,  38  Conn.  513, — ^holding  that  claim  of  ownership  is  not  indispensable 
to  adverse  possession;  Emerson  v.  Goodwin,  9  Conn.  421,  holding  that  possession 
of  tenant  cannot  be  adverse  to  landlord;  Elder  v.  McClaskey,  17  C.  C.  A.  251, 
37  U.  S.  App.  1,  70  Fed.  529,  holding  that  entiy  and  continued  possession  after 
death  of  grantor  by  grantees  of  an  estate  in  fee  simple  from  grantor  who  onl^ 
had  life  estate,  adverse  to  those  whose  right  of  entry  accrued  after  death  of  life 
tenant;  South  School  Dist.  v.  Blakeslee,  13  Conn.  227,  holding  that  possession 
commenced  under  parol  gift  may  be  adverse;  Springer  v.  Toung,  14  Or.  280,  12 
Pae.  400,  holding  that  husband  and  wife  cannot  hold  adversely  to  each  other; 
Sullivan  v.  Sullivan,  4  Hun,  198,  holding  that  where  there  is  no  visible  adverse 
possession,  the  entry  of  one  ootenant  is  deemed  a  seixin  and  possession  of  all; 
Rennert  v.  Shirk,  163  Ind.  542,  72  N.  E.  546,  holding  that  claim  of  right  may  be 
shown  by  acts  of  ownership,  inconsistent  with  the  title  and  possession  of  true 
owner;  Ward  v.  Cochran,  18  C.  C.  A.  1,  36  U.  S.  App.  307,  71  Fed.  127,  holding 
that  vendee  in  possession  under  parol  contract  of  sale  holds  adversely  to  his 
vendor  from  the  time  that  the  contract  is  executed  by  the  payment  of  the 
purchase  money. 

Cited  in  reference  notes  in  64  A.  D.  175,  on  taking  possession  of  land  in  ad- 
verse possession;  28  A.  D.  297,  on  adverse  possession  against  ootenant  by  grantee 
imder  deed  in  severalty. 

Cited  in  notes  in  15  L.RJl.(N.S.)  1185,  on  meaning  of  term  ''adverse  posses- 
sion;" 15  L.R.A.(N.S.)  1223,  on  what  constitutes  color  of  title;  15  L.R.A.(N.S.) 
1187,  on  necessity  of  entry  and  disseisin  to  foimd  title  by  adverse  possession; 
10  L.R.A(N.S.)  185,  on  presumption  of  ouster  of  one  tenant  in  common  from 
long-continued  undisturbed  possession  of  another;  13  A.  D.  141,  on  what  jus- 
tifies jury  in  finding  ouster  by  ootenant. 

Disapproved  in  Stillman  v.  White  Rock  Mfg.  Co.  3  Woodb.  &  M.  539,  Fed.  Cas. 
No.  13,446,  holding  that  possession  to  be  adverse  must  be  consistent  with  idea 
of  deed,  or  raise  the  presumption  of  one;  Moring  v.  Abies,  62  Miss.  263,  52  A.  R. 
186,  holding  that  vendee's  possession  cannot  be  adverse  to  vendor's  until  all  ths 
purchase  money  has  been  paid  or  right  of  action  to  recover  it  barred  by  statute 
of  limitations. 
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'Wlien  stalnCe  of  llmiUitlons  besins  to  run  against  wife's  rli^bt  of  dower. 

Cited  in  Lucas  v.  White,  120  Iowa,  735,  08  A.  8.  R.  380,  05  N.  W.  209,  hold- 
ing dower  not  barred  till  death  of  husband. 

S  AM.  DEC.  14S,  GRANNIS  ▼.  BRANDEN,  5  DAY,  S60. 
Contract  of  physician  and  snrgeon. 

Cited  in  Leighton  v.  Sargent,  27  N.  H.  460,  59  A.  D.  388,  holding  that  his 
contract  implies  that  he  possesses  that  reasonable  learning,  skill,  and  experience 
ordinarily  possessed  by  others  of  his  profession,  that  he  will  use  ordinary  care 
in  treatment  of  ease,  and  his  best  judgment  as  to  course  of  treatment. 

Cited  in  note  in  11  L.RJI.  700,  on  construction  of  contract  for  professional 
aerrices. 
lilablUty  of  physician  for  negligence. 

Cited  in  reference  note  in  54  A.  D.  551,  on  physician's  liability  for  malprac- 
tice. 

Cited  in  notes  in  59  A.  D.  396,  on  liability  of  physician  for  injuries  resulting 
fn»n  his  carelessness;   59  A.  D.  398,  on   liability  of  dentist  or  physician  for 
ddeterious  effects  from  use  of  amesthetic. 
Evidence  In  action  for  malpractice. 

Cited  in  note  in  23  A.  D.  336,  as  to  what  evidence  on  behalf  of  the  plaintiff 
is  admissible  in  action  against  physician  for  malpractice. 
Self-incrimination  of  witness. 

Cited  in  notes  in  4  L.R.A.  766,  on  right  of  witness  to  refuse  to  incriminate 
himself;   75  A.  8.  R.  318,  on  priyilege  of  witness  as  to  incriminating  testi- 
mony. 
Effect  of  voluntary  acceptance  of  immaterial  Isane. 

Cited  in  Blossom  v.  Barrett,  37  N.  Y.  434,  97  A.  D.  747,  holding  that  when  party 
voluntarily  accepts  such  issue  and  gives  evidence  upon  it,  he  cannot  complain 
afterward  that  the  court  allowed  the  other  side  to  answer  him. 

5  AM.  DEO.  149,  BOOTH  v.  STARR,  5  DAT,  175. 

Liability  of  personal  representatives  after  distribution  of  estate. 

Cited  in  Flynn  v.  Morgan,  55  Conn.  130,  10  Atl.  436,  as  to  liability  of  admin- 
istrator after  distribution  of  estate. 

Cited  in  reference  notes  in  12  A.  D.  704,  on  administrator's  liability  on  cov- 
enants in  deed;  34  A.  D.  210,  on  liability  of  executor  or  administrator  on  cov- 
enants in  deeds  of  testator  or  intestate. 

Questioned  in  Davis  v.  Weed,  44  Conn.  569,  Fed.  Cas.  No.  3,658,  liolding  that 
judgment  de  honi9  deeedeniU  might  be  recovered  against  an  administrator  after 
distribution  of  estate. 
Liability  of  estate  of  deceased  after  distribution. 

Cited  in  Seymour  v.  Seymour,  22  Conn.  272,  holding  that  real  estate  remains 
subject  to  lien  for  payment  of  his  debts,  even  after  the  parties  interested  therein, 
as  heirs  and  devisees,  have  made  mutual  distribution  thereof  under  their  hands 
and  seals;  East  Hartford  v.  Pitkin,  8  Conn.  393,  as  to  whether  executors  of 
master  is  liable  for  supplies  furnished  slave,  the  claim  not  being  a  debt  due 
from  him,  or  one  for  which  he  was  liable,  at  time  of  his  death. 
Necessity  of  eviction  In  order  to  create  breacli  of  covenant  of  warranty. 

Cited  in  Mitchell  v.  Warner,  5  Conn.  498,  holding  that  to  constitute  a  breach  of 
covenant  of  warranty,  an  eviction  is  indispensably  necessary. 
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Cited  in  note  in  120  A.  S.  R.  855,  on  neeeMity  lor  ovietioB  bj  legal  proeees  to 
breach  of  ooTenant  of  warranty. 
Liability  of  land  for  payment  of  decedent**  debta. 

Cited  in  Griswold  y.  Bigelow,  •  Conn.  268,  holding  deficiency  of  personal  aeeete 
to  pay  debts  makes  land  liable. 
Neceasity  of  exhibiting  claim  against  estate. 

Held  obiter  in  Bacon  y.  Thorp,  27  Conn.  251,  holding  claim  on  receipt  of  goods 
from  attaching  officer  not  of  that  poaitiye  nature  before  making  demand  there- 
for, as  to  require  its  presentation  to  commissioners  of  insolvent  estate. 

5  AM.  DBC.   157,  VSRMONT  BANK  T.  PORTER,  5  DAY,  SI 6. 
Validity  of  foreign  contracts  repugnant  to  laws  of  fornm. 

Cited  in  Goodman  v.  Munks,  8  Port.  (Ala.)  84,  holding  that  personal  oontraets 
are  to  hare  the  same  force  in  every  country  which  they  have  in  eountry  where 
they  are  made  or  to  be  executed  unless  they  are  against  the  public  policy  of  the 
country  where  they  are  sought  to  be  enforced;  Re  Barry,  42  Fed.  113;  Re  Burms, 
136  U.  S.  586,  34  L.  ed.  500,  10  Sup.  Ct.  Rep.  850,— holding  that  no  interest  is 
enforced  by  a  court  when  it  is  repugnant  to  the  laws  or  policy  of  the  place  where 
the  action  is  prosecuted;  Wslp  t.  Mooar,  76  Conn.  515,  57  AU.  277,  holding  that 
contracts  made  in  one  state  for  the  purpose  of  evading  the  laws  of  another  will 
not  be  held  valid  in  the  latter  state. 
Validity  of  foreign  set-offs. 

Cited  in  reference  note  in  96  A.  D.  349,  on  right  to  plead  setoff  proper  in  state 
where  contract  was  made  when  sued  in  another  state. 

Distinguished  in  Alsop  v.  Nichols,  9  Conn.  357,  holding  limitations  a  good  de- 
fense to  set-off. 

5  AM.  DEC.   162,  STATE  v.  TUDOR,  S  DAY,  SS9. 
Validity  of  corporate  by-laws. 

Cited  in  reference  note  in  32  A.  D.  437,  on  power  of  corporation  to  provide  for 
regulation  of  elections  by  reasonable  by-laws. 

Cited  in  notes  in  85  A.  D.  619,  on  by-laws  of  private  corporation  which  have 
been  sustained  as  valid;  85  A.  D.  618,  on  what  by-laws  private  corporation  ag- 
gregate may  adopt;  7  E.  R.  C.  287,  on  invalidity  of  corporate  by-law  which  is 
unreasonable  or  not  warranted  by  statute  under  which  it  is  made. 
Right  of  members  of  corporation  to  vote  by  proxy. 

Cited  in  First  Nat.  Bank  v.  Dorset,  16  Bhitchf.  62,  Fed.  Cas.  No.  4,808; 
Opinion  of  Justices,  44  N.  H.  633, — ^holding  that  by  common  law  in  all  publie 
elections  the  vote  must  be  personally  given;  Walker  v.  Johnson,  17  App,  D.  C. 
144,  holding  that  where  charter  of  trading  corporation  is  silent,  the  power  to 
confer  the  right  to  vote  by  proxy  at  corporate  meetings  is  implied;  People  ex  rel. 
Chritzman  v.  Crossley,  69  111.  195;  Wilson  v.  American  Academy  of  Music,  18 
Phila.  352,  43  Phila.  Leg.  Int  86,  2  Pa.  Co.  Ct.  280;  Market  Street  R.  Co.  v. 
Hellman,  109  Cal.  671,  42  Pac.  225, — holding  that  corporation  may  pass  by-laws 
allowing  its  members  to  vote  by  proxy;  Taylor  v.  Griswold,  14  N.  J.  L.  222,  27 
A.  D.  33,  as  to  right  of  members  of  corporation  to  vote  by  proxy;  Com.  ex  r^ 
Dickinson  v.  Detwiller,  131  Pa.  614  (affirming  25  W.  N.  C.  329),  on  same  point; 
Com.  ex  rel.  Verree  v.  Bringhurst,  103  Pa.  134,  49  A.  R.  119,  40  Phila.  Leg.  Int. 
326,  13  W.  N.  C.  483,  holding  that  members  have  no  right  to  vote  by  proxy,  unkas 
such  right  is  expressly  conferred  by  charter  or  by-law. 
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Cited  in  referenee  note  in  54  A.  S.  R.  753,  right  to  vote  corporate  stoek  by 
proxy. 

Cited  in  notes  in  27  A.  D.  61,  on  voting  by  proxy;  4  L.R.A.  521,  on  right  of 
shareholders  to  Tote  by  proxy;  18  L.ILA.  584,  on  regulation  of  right  to  Tote  by 
proxy  by  by-laws  of  corporation;  29  L.R.A.  846,  on  right  under  by-law  to  Tote 
by  proxy  in  private  corporations. 

Distinguished  in  Broom  v.  Com.  2  Phila.  156,  13  Phila.  Leg.  Int.  284,  3  Grant, 
Cas.  200,  holding  that  where  charter  of  corporation  declared  ''that  each  person 
being  present  at  an  election  shall  be  entitled  to  vote,"  votes  by  proxy  were 
properly  excluded. 
Application  of  mles  goTernini:  public  corporations  to  private  ones. 

Cited  in  Gold  Bluff  Min.  A  Lumber  Corp.  v.  Whitlock,  75  Conn.  669,  55  Atl. 
175,  holding  that  rules  regulating  government  of  public  corporations  have  little 
application  to  private  business  corporation. 
Right  to  expel  member  of  corporation  or  society. 

Cited  in  note  in  63  A.  D.  773,  on  powers  of  disfranchisement  and  expulsion  of 
members,  on  part  of  corporations  and  unincorporated  societies. 
Grant  of  quo  warranto. 

Cited  in  reference  note  in  1  A.  S.  R.  500,  on  discretion  as  to  grant  of  quo 
warranto. 
Rlglit  of  trial  by  Jury  in  quo  warranto  proceedings. 

Cited  in  State  ex  rel.  Broatch  v.  Moores,  56  Neb.  1,  76  N.  W.  530,  as  to 
whether  trial  by  jury  in  quo  warranto  proceedings  is  demandable  as  matter  of 
right;  Reynolds  v.  State,  61  Ind.  392,  holding  that  upon  information  tiled  by 
prosecuting  attorney  against  an  alleged  usurper  of  a  public  office  each  party  is 
entitled  as  of  right  to  trial  by  jury. 
Abatement  of  quo  warranto  by  cessation  of  right  to  ofllce. 

Cited  in  State  v.  Lambert,  52  W.  Va.  248,  43  S.  £.  176,  holding  that  where 
alleged  right  to  hold  office  in  corporation  had  ceased  to  exist  the  court  will  dis- 
miss the  proceedings;  People  ex  rel.  Dafoe  v.  Harshaw,  60  Mich.  200,  1  A.  S.  R. 
498,  26  N.  W.  879,  holding  that  the  old  writ  of  quo  warranto  never  went  as  a 
matter  of  right. 

Distinguished  in  State  ex  rel.  Ry lands  v.  Pinkerman,  63  Conn.  176,  22  L.R.A. 
653,  28  Atl.  110,  where  cessation  of  right  to  office  unlike  the  cited  case  involved 
public  as  well  as  private  rights. 

5  AM.  DEC.  166,  BISSELIi  ▼.  EDWARDS,  5  DAT,  S6S. 
Authentication  of  judgments  of  inferior  courts  of  other  states. 

Cited  in  Beal  v.  Smith,  14  Tex.  305,  holding  that  where  justice  court  of  another 
state  was  not  a  court  of  record  it  was  necessary  to  have  produced  and  proved  the 
statute  by  which  their  jurisdiction  and  powers  were  conferred;  Case  v.  Hoey,  26 
Kan.  553;  Stewart  v.  Swanzy,  23  Miss.  502, — holding  that  in  those  states  where 
courts  of  record  are  established,  in  which  judge  acts  in  capacity  of  judge  and 
clerk,  copies  from  the  records  may  be  authenticated  under  acts  of  Congress;  God- 
frey V.  Myers,  23  N.  J.  L.  197,  as  to  whether  justice  courts,  when  courts  of  record 
come  within  the  meaning  of  the  act  of  Congress  directing  the  mode  of  authen- 
ticating records  of  courts  of  several  states. 

Cited  in  note  in  5  L.R.A.(N.S.)  950,  on  admissibility  in  evidence  in  inferior 
courts  of  copies  of  records  of  other  states. 

Distinguished  in  Graham  v.  Grigg,  3  Harr.  (Del.)  408,  holding  that  plaintiff 
should  have  fumiflhed  evidence  that  the  justice  before  whom  case  was  tried  was 


Digitized  by 


Google 


i  AIL  DEC.]  NOTES  ON  AMERICAN  DECISIONS.  6d2 

a  justioe  of  tlM  peace  and  that  the  traascript  was  a  true  copy  from  hia  docket. 

Disapprored  in  Snyder  v.  Wiae,  10  Pa.  167,  holding  that  judgment  before  juatiee 
of  peace  in  another  state  is  not  within  act  of  Congress  directing  the  mode  of 
authentication  of  the  records  and  judicial  proceedin^i  of  the  courts  of  the  aew- 
eral  states. 
CondnslTeBeaa  of  Judgmenta  of  Jnatioea  of  the  peace  of  other  states. 

Cited  in  Carpenter  v.  Pier,  30  Vt.  81,  73  A.  D.  288,  holding  when  justice  waa 
acting  within  his  jurisdiction  they  are  condusiTc  upon  the  parties  and  privies 
thereto,  as  to  all  facts  therein  adjudicated. 

S  AM.  DEC.  1«7,  SHERWOOD  ▼.  SAIiMON,  S  DAT,  4S». 
Fraud  aTOlding  land  contract. 

Cited  in  Woodman  t.  Freeman,  25  Me.  531,  holding  that  equity  will  not  inter- 
fere where  there  is  an  adequate  remedy  at  law;  Evans  v.  Keeland,  0  Ala.  42, 
holding  that  in  order  to  avoid  the  contract  the  misrepresentation  must  be  a  false 
assertion  of  a  fact,  and  not  the  expression  of  an  opinion  of  the  value,  or  quality 
of  the  property  sold;  Smith  v.  Richards,  13  Pet  26,  10  L.  ed.  42,  holding  that 
the  misrepresentations  of  the  seller  of  property,  to  authorise  the  rescinding  of  a 
contract  of  sale,  must  be  something  material,  constituting  an  inducement  to 
purchase  and  by  which  he  is  misled  to  his  injury ;  Crislip  v.  Cain,  19  W.  Va.  438, 
holding  that  where  party  has  betti  guilty  of  fraud  in  making  contract  equity 
may  act  contract  aside  or  award  in  abatement  from  what  is  due;  Miner  v.  Med- 
bury,  6  Wis.  295,  holding  that  sale  of  property  at  remote  distance,  which  seller 
knows  the  purchaser  has  never  seen,  but  which  he  buys  upon  misrepresentation 
of  seller,  the  seller  is  bound;  Pitts  v.  Cottingham,  9  Port.  (Ala.)  675,  holding 
that  positive  misrepresentation  as  to  value  essentially  material  to  the  subject 
in  question,  and  false  in  fact,  will  relieve  the  vendee;  Hall  v.  Thompson,  1  Smedes 
A  M.  443,  holding  that  w&re  purchaser  has  examined  an  estate  which  has  pat- 
ent defects  which  could  be  discovered  by  ordinary  vigilance  he  was  not  entitled 
to  rescind  contract  on  ground  of  false  representations;  Cullum  v.  Branch  Bank, 
4  Ala.  21,  37  A.  D.  725,  holding  that  fraud  by  vendor  by  concealment  of  an  en- 
cumbrance, created  by  himself,  by  means  of  which  the  purchaser  is  afterward 
evicted,  is  relievable  in  equity  by  restraining  the  collection  of  purchase  money  or 
by  rescission  of  contract. 

Cited  in  notes  in  36  L.RJ^.  430,  on  statements  concerning  property  at  a  dis- 
tance as  fraud;  37  L.R.A.  611,  on  right  to  rely  on  statements  as  to  property  at  a 
distance  made  to  effect  contract  as  basis  for  charge  of  fraud;  37  L.RJl.  605,  on 
right  to  rely  on  trade  talk  as  to  value  made  to  effect  contract  as  basis  for  charge 
of  fraud;  2  A.  D.  77,  on  right  of  action  for  conspiracy  to  defraud  in  sale  of  lands 
by  misrepresentations. 
Actionable  fraudulent  representations  in  sale  of  land. 

Cited  in  Henderson  v.  Henshall,  4  C.  C.  A.  357.  7  U.  S.  App.  565,  54  Fed.  320; 
Baker  v.  Ezsard,  Ga.  Dec.  pt.  2,  p.  112, — holding  fraudulent  representations  in 
sale  of  lands,  as  to  their  quality,  actionable;  Long  v.  Warren,  68  N.  T.  426,  hold- 
ing that  action  for  fraud  on  account  of  false  representation  of  vendor  will  not 
lie  when  vendee  had  opportunity  to  examine  the  property. 
Power  of  equity  to  decree  compensation. 

Cited  in  Woodman  v.  Freeman,  25  Me.  531,  holding  that  equity  may  rescind 
oonveyance  of  land  or  contract  therefor  which  has  been  procured  by  fraud  and 
incidentally  allow  compensation. 

Cited  in  note  in  5  L.Rjk.(N.S.)  1050,  on  jurisdiction  of  equity  to  cancel 
instrument  notwithstanding  remedy  at  law. 
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5  AM.  DEC.  174,  BUTLER  v.  BUCKINGHAM,  5  DAT,  49S. 
Wliat  Is  married  woman's  separate  property. 

Cited  la  Union  School  Dist.  ▼.  Bishop,  76  Conn.  695,  66  LJtA.  080,  68  Atl.  13, 
as  to  meaning  of  term  "separate  property  of  a  married  woman." 

Cited  in  reference  notes  in  39  A.  D.  556;  40  A.  D.  444, — as  to  what  is  wife's 
separate  property;  52  A.  D.  209,  on  separate  property  of  married  woman  as  to 
which  equity  considers  her  feme  eole. 

Cited  in  note  in  76  A.  D.  366,  on  feme  covert  heing  considered  feme  eole  as  to 
her  separate  property  in  equity. 
Contraots  of  married  women  to  oonrey  lands. 

Cited  in  Lane  v.  McKeen,  15  Me.  304;  Pentz  t.  Simonson,  13  N.  J.  Eq.  232,— 
holding  that  contract  entered  into  by  married  woman  for  the  sale  of  her  estate 
cannot  be  enforced;  Wood  ▼.  Terry,  30  Ark.  385,  holding  that  executory  and  un- 
acknowledged contract  of  a  married  woman  to  convey  her  real  estate,  is  void; 
Blythe  y.  Dargin,  68  Ala.  370,  holding  that  capacity  of  a  married  woman  is  in  no 
wise  enlarged  by  statute,  except  as  to  the  alienation  and  convejranee  of  her 
estate;  Knowles  ▼.  McCamly,  10  Paige,  342;  Heaton  v.  Fryberger,  38  Iowa,  185,-— 
holding  that  deed  of  married  woman  under  statute  will  have  no  yalidity  unless 
the  provisions  of  the  statute  are  strictly  complied  with;  Shaffer  v.  Kugler, 
107  Mo.  68,  17  S.  W.  698,  holding  post-nuptial  agreement  between  husband  and 
wife  for  conveyanoe  by  latter  oi  her  general  estate  to  former  on  condition  of  his 
improving  it  with  the  proceeds  of  the  sale  of  his  land  unenforceable;  Chauvin  t. 
Wagner,  18  Mo.  531,  holding  that  certificate  of  a  married  woman's  acknowledg- 
ment must  substantially  comply  with  the  statute  and  defective  cortificate  cannot 
be  aided  by  a  court  of  equity  or  by  parol;  Berry  v.  Donley,  26  Tex.  737,  holding 
that  signature  of  a  married  woman  to  a  deed  for  her  property  without  private 
examination  required  by  statute  is  a  nullity;  Albany  F.  Ins.  Co.  v.  Bay,  4  N.  Y. 
9,  holding  that  by  usages  and  laws  of  the  state  of  New  York  she  may  convey  an 
interest  she  has  in  lands  by  deed  and  the  conveyance  is  valid  although  the  hus- 
band does  not  join. 

Cited  in  reference  note  in  31  A.  D.  613,  on  validity  of  married  women's  con- 
tracts. 

Cited  in  notes  in  45  A.  D  176,  on  validity  of  married  woman's  contracts  and 
covenants;  24  L.R.A.  763,  on  specific  performance  against  wife  on  contract  of  con- 
veyance by  husband  and  wife. 
Reformation  of  wife's  defective  deed  or  contract. 

Cited  in  Dickinson  v.  Glenney,  27  Conn.  104,  holding  that  chancery  will  refuse 
to  reform  defective  deed  of  married  woman;  Wooden  v.  Morris,  3  N.  J.  £q.  65; 
Annan  v.  Merritt,  13  Conn.  478, — ^holding  that  contract  made  by  husband  and  wife 
for  lands  of  wife  will  not  be  enforced  in  chancery;  De  Pierres  v.  Thorn,  4  Bosw. 
266,  as  to  whether  court  could  compel  married  woman  to  execute  mortgage  under 
contract  which  would  not  have  been  enforced  if  executed  in  New  York;  Disosway 
V.  Carroll,  3  Sent.  Ch.  57,  on  nonenforceability  of  married  woman's  conveyance 
or  contract  except  when  equivalent  to  one  of  her  separate  estate. 

Cited  in  notes  in  51  A.  R.  459,  on  equitable  correction  of  married  womain's  deed; 
19  A.  D.  231,  232,  234,  on  power  of  equity  to  perfect  or  enforce  defectively  execut- 
ed or  acknowledged  instruments  of  married  woman. 
—  As  to  separate  property. 

Cited  in  Martin  v.  Dwelly,  6  Wend.  9,  21  A.  D.  245,  holding  that  covenant  by 
feme  covert  except  as  to  property  held  by  her  as  her  separate  estate,  or  subject 
to  her  exclusive  control,  or  as  trustee,  is  void;  Reel  v.  Overall,  39  Ala.  138,  hold- 
ing that  under  statute  the  may  make  a  valid  contract  with  her  husband  in  rela- 
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tion  to  her  separate  esUte;  Spitz's  Appeal,  56  Conn.  184,  7  A.  S.  R.  303,  14  AIL 
776,  aa  to  statoa  of  wife  in  court  of  equity  in  respect  to  her  aeparate  estate. 

Distinguished  in  Williams  ▼.  King,  43  Conn.  569,  Fed.  Cas.  No.  17,725;  Dono- 
▼an's  Appeal,  41  Conn.  651, — holding  that  under  statute  contract  made  by  mar- 
ried woman  for  her  own  benefit  on  that  of  her  estate,  but  without  the  Btatuiory 
requirements  for  making  it  binding  at  law,  will  be  binding  in  equity  where  she  or 
her  estate  has  received  benefit  of  the  contract. 
DUmbliltiea  of  married  women  to  contract. 

Cited  in  Watrous  ▼.  Chalker,  7  Conn.  224,  holding  that  an  agreement  made  be- 
tween a  feme  covert  and  her  husband  without  benefit  to  her  is  void;  Mathewson 
▼.  Mathewton,  70  Conn.  23,  5  L.ILA.(N.S.)  611,  63  AU.  285,  6  A.  &  E.  Ann.  Caa. 
1027,  holding  that  under  statute  married  woman  may  maintain  an  action  at  law 
against  her  husband  for  money  loaned;  Willis  v.  Gattman,  63  Miss.  721;  IVH- 
liams  V.  King,  13  Blatchf.  282,  Fed.  Cas.  No.  17,725,— holding  that  under  statutes 
a  married  woman  may  be  sued  at  law  for  a  cause  of  action  on  which  she  woaM 
previously  have  been  liable  in  equity. 

6  AM.  DEC.  1S4,  GREBN  T.  MILliER,  •  JOHNS.  St. 

Concurrence  In  ezecntl6n  of  Joint  powera    By  pemons  inrested  with  pub- 
lic powers,  generally. 

Cited  in  Hill  v.  Joeselyn,  13  Smedes  A  M.  597,  holding  that  trustees  for  purpose 
of  managing  state's  sinking  fund,  may  act  by  majority;  Kavanaugh  v.  Wansan, 
120  Wis.  611,  98  N.  W.  550,  holding  that  a  public  committee  can  act  validly 
only,  by  a  majority  when  all  members  are  present  or  have  been  given  opportunity 
to  be  present;  Rollins  ▼.  Phelps,  6  Minn.  463,  Gil.  373,  holding  that  majority  of 
public  agents  may  act;  Parrott  ▼.  Knickerbocker  Ice  Co.  1  Sweeny,  533,  on 
power  of  a  majority  of  a  public  body  to  act;  Gallup  v.  Tracy,  25  Conn.  10, 
holding  that  town  committee  to  stake  out  oyster  beds  in  public  waters,  nuty 
act  by  majority  although  other  member  is  without  notiee  of  meeting;  Peofri^ 
ex  rel.  Hames  v.  Walker,  23  Barb.  304,  2  Abb.  423,  holding  that  majority  of 
quorum  of  whole  number  empowered  to  select  commissioner  of  jurors,  may  act 
where  all  are  notified,  number  sufl^cient  to  appoint  not  being  stated  in  the  law; 
State  ▼.  Deliesseline,  1  M'Cord,  L.  52,  sustaining  decision  of  election  contest  by 
majority  of  quonun  of  election  managers;  McCoy  v.  Curtice,  9  Wend.  17,  24  A.  D. 
1 13,  holding  that  warrant  signed  by  two  school  trustees  is  valid  when  presence  of 
the  third  at  the  issuance  thereof  can  be  presumed ;  Stewart  v.  Wallis,  30  Barb.  344, 
holding  defective  an  order  for  laying  out  highway  signed  by  but  two  of  three  com- 
missioners and  not  stating  that  the  third  was  notified  and  failed  to  attoid. 

Cited  in  notes  in  11  A.  D.  674,  as  to  when  a  majority  may  act;  24  A.  D.  115, 
as  to  when  majority  may  execute  power  delegated  to  several. 
—Members  of  municipal  councils. 

Cited  in  Jones  v.  Andover,  9  Pick.  151,  holding  that  town  board  of  selectmen 
may  act  by  majority  in  establishment  of  highway;  People  ex  rel.  Loew  t. 
Batchelor,  28  Barb.  310,  denying  validity  of  action  by  board  of  aldermen  at  meet- 
ing of  which  members  were  not  notified  although  majority  was  empowered  to 
act. 
—  Tax  officers. 

Cited  in  People  ex  rel.  Crawford  ▼.  Lathrop,  3  Colo.  454,  holding  that  state 
board  of  equalization  may  act  by  majority  at  stated  meeting  under  statute; 
Schonck  v.  Ppay,  Woolw.  175,  Fed.  Cas.  No.  12,450,  holding  that  statute  providing 
for  board  of  three  tax  commissioners  to  assess  for  taxation,  realty  which  is  to  be 
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sold  and  delivered  to  another  in  ease  of  nonpayment  of  tuch  taxes,  contemplates 
no  action  where  only  two  qualify  and  act. 

Distinguished  in  Middletown  v.  Berlin,  18  Conn.  189,  denying  yalidity  of  tax 
assessment  made  up  and  signed  by  but  one  of  ftye  assessors,  accompanied  with  no 
evidence  that  it  was  seen,  heard  of  or  sanctioned  by  any  other  assessor;  Keeler  v. 
Frost,  22  Barb.  400,  den3ring  validity  of  assessment  of  school  tax  made  by  two  of 
three  school  trustees  in  absence  of  third. 

—  Ovcpseeps  of  poor. 

Cited  in  Perry  v.  Tynen,  22  Barb.  137,  denying  power  of  one  of  two  overseers  of 
poor  to  discontinue,  without  other's  consent,  suit  commenced  jointly  with  such 
other;  Downing  v.  Rugar,  21  Wend.  178,  34  A.  D.  223,  expressing  opinion  that  one 
of  two  overseers  of  the  poor  might  carry  on  proceedings  for  seizure  of  property 
of  person  absconding  and  leaving  wife  and  child  chargeable  to  town. 
*•  Judges. 

Cited  in  OrifBn  v.  Omian,  6  Fla.  332,  requiring  all  three  judges  of  Florida 
supreme  court  to  hear  argument  and  oonfer  as  to  judgment  in  any  case,  though 
two  may  pronounce  judgment  of  court;  Oakley  v.  Aspinwall,  3  N.  Y.  547  (dis- 
senting opinion),  on  effect  of  constitutional  provision  that  court  of  appeals  shall 
be  composed  of  eight  judges  upon  statute  providing  for  quorum  of  less  number. 

Distinguished  in  Pftrrott  v.  Knickerbocker  Ice  Co.  8  Abb.  Pr.  N.  S.  234;   1 
Sweeny,  533;  38  How.  Pr.  508, — sustaining  power  of  two  justices  to  decide  case 
argued  before  the  three  justices,  without  consulting  the  third. 
~  Quasi-judicial  ofllcers,  generally. 

Cited  in  People  ex  rel.  Hawks  v.  Walker,  2  Abb.  Pr.  421,  holding  that  when 
public  authority  is  conferred  on  individuals  who  are  to  a«t  quasi  judicially  all 
must  meet  and  confer  but  a  majority  may  decide. 
^Refereee. 

Cited  in  Farwell's  Petition,  2  N.  H.  123,  sustaining  majority  report  of  referees 
where  all  attended  hearing;  Wesleyan  Cemetery  v.  Woodruff,  2  Disney  (Ohio) 
217,  sustaining  report  by  two  of  three  referees  with  judicial  powers  under  code; 
Townsend  v.  Glen's  Falls  Ins.  Co.  10  Abb.  Pr.  N.  S.  277,  denying  sufficiency  of 
report  by  referees  procured  by  successful  party  to  be  signed  by  them  separately 
and  without  having  agreed  upon  report  while  together. 

—  Arbitrators  and  appraisers  In  public  matters. 

Cited  in  Hewitt  v.  Craig,  86  Ky.  23,  5  S.  W.  280,  sustaining  award  by  two  of 
three  conunissioners  appointed  to  settle  dispute  between  state  and  keeper  of  peni- 
tentiary, though  third  commissioner  refused  to  act;  Soens  v.  Racine,  10  Wis.  271, 
upholding  public  improvement  assessment  where  signed  by  five  of  six  jurors  whoso 
appraisal  and  report  is  required ;  Ex  parte  Rogers,  7  Cow.  526,  upholding  appraisal 
^  damages  occasioned  by  canal,  made  by  the  two  canal  appraisers,  where  a  canal 
commissioner  joined  in  their  deliberations,  although  he  finally  dissented  and  de- 
clared himself  absent  and  not  a  member  of  the  board;  Re  Fourth  Ave.  11  Abb. 
Pr.  189,  sustaining  appraisal  of  land  taken  for  highway  where  made  by  two  of 
three  commissioners  over  dissent  by  third  who  participated;  Young  v.  Bucking- 
luun,  5  Ohio,  485,  holding  appraisal  of  land  taken  under  eminent  domain,  not  in- 
validated by  dissent  of  one  who  was  present  and  acting,  where  statute  provided 
for  valuation  by  three  free-holders;  People  ex  rel.  Washington  v.  Nicholas,  52 
K.  Y.  478,  11  A.  R,  734,  sustaining  certificate  signed  by  two  of  three  commis- 
sioners appointed  to  determine  value  of  property  to  be  purchased  by  state,  stating 
^t  the  third  met  with  them  but  refused  to  join  in  certificate. 
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~  By  persons  Inrested  with  avthorlty  in  priTate  matters,  generally. 

Cited  in  Priee  ▼.  Methodist  Episcopal  Church,    4  Ohio,  541,  holding  that  owner 
of  lot  in  ehureh  cemetery  cannot  control  disposition  of  eemetery  by  majority  of 
church;  Hawley  ▼.  Keeler,  62  Barb.  231,  on  whether  two  of  committee  of  three 
appointed  to  sell  product  of  cheese  factory  could  do  to  without  consulting  third. 
~  Arbitrators,  referees,  or  adjusters. 

Cited  in  Patterson  y.  Leavitt,  4  Conn.  60,  10  A.  D.  98;  Lorenso  ▼.  Deery,  26 
Hun,  447;  Hubbard  ▼.  Great  Falls  Mfg.  Co.  80  Me.  39,  12  Atl.  878;  The  Nineieh, 
1  Low.  Dec  400,  Fed.  Cas.  No.  10,276;  Cope  ▼.  Gilbert,  4  Denio,  347;  Harrymaa 
▼.  Harryman,  43  Md.  140, — holding  that  award  in  private  dispute  referred  to 
arbitrators  must  be  concurred  in  by  all,  where  not  otherwise  provided  in  the  sub- 
mission ;  Eames  v.  Eames,  41  N.  H.  177,  holding  that  award  must  be  united  in  by 
all  the  arbitrators  in  private  matter,  unless  authority  to  decide  by  smaller  number 
is  given  in  the  submission  or  is  to  be  inferred  from  circumstances;  Owens  v. 
Withee,  3  Tex.  161,  denying  validity  of  award  by  five  arbitrators  where  submis- 
sion was  to  six  and  nothing  appears  to  indicate  sufficiency  of  award  by  less  num- 
ber; Jeffersonville  R.  Co.  v.  Mounts,  7  Ind.  660,  holding  that  award  must  be  con- 
curred in  by  all  arbitrators  where  made  under  statute  silent  on  point  of  concur- 
rence; Hoff  V.  Taylor,  6  N.  J.  L.  829,  holding  report  of  two  referees  void  where 
third  refused  to  act  under  provision  for  submitting  to  three  referees  whose  report 
or  that  of  two  of  them  should  be  binding;  Stose  v.  Heissler,  120  111.  439,  60  A.  R. 
663,  11  N.  E.  161,  holding  parties  entitled  to  concurrent  judgment  of  three  referees 
under  lease  referring  rental  value;  Morgan  v.  Merchants'  Co-op.  F.  Ins.  Asso,  52 
App.  Div.  61,  64  N.  Y.  Supp.  873,  requiring  all  three  adjusters  to  join  in  report 
under  provision  in  policy  that  the  three  shall  determine  loss  and  ''report  their  esti- 
mate;" Crofoot  V.  Allen,  2  Wend.  494,  holding  that  under  submission  to  three  arbi- 
trators with  power  in  two  to  make  award,  two  may  proceed  and  hear  parties  where 
third  refuses  to  attend;  Wheeling  Gas.  Co.  v.  Wheeling,  8  W.  Va.  320,  holding 
valid  award  signed  by  two  of  three  arbitrators  acting  together  in  apprising  gas 
works  to  be  purchased  by  city;  Dist.  in  Kile  v.  Chapin,  9  Ind.  150,  sustaining 
award  signed  by  umpire  alone,  where  submission  was  to  two  with  power  to  choose 
umpire  in  case  of  their  disagreement. 

Cited  in  reference  note  in  1  A.  D.  201,  on  necessity  of  all  arbitrators  acUng. 

Cited  in  notes  in  3  E.  R.  C.  413,  on  necessity  that  arbitrators  act  together  dur- 
ing proceedings;  66  A.  D.  385,  on  arbitrator's  uniting  in  award. 

Distinguished  in  Bulson  v.  Lohnes,  29  N.  T.  291,  holding  award  by  two  arbi- 
trators who  alone  heard  the  proofs  after  notice  to  the  third,  invalid  where  statute 
requires  that  all  shall  meet  and  hear  the  proof  although  two  may  make  award 
unless  the  submission  requires  concurrence  of  all. 
~  Attorneys  and  agents  generally. 

Cited  in  Holtsinger  v.  National  Com  Exchange  Bank,  6  Abb.  Pr.  N.  8.  292;  37 
How.  Pr.  203,^-on  sufficiency  of  indorsement  by  one  of  two  joint  attorneys  in  fact 
therefor;  Salisbury  v.  Brisbane,  61  N.  Y.  617,  holding  that  one  of  two  agents 
employed  jointly  to  take  charge  of  property,  cannot  continue  in  said  agency  after 
others  incapacitated;  Holtsinger  v.  National  Com  Exch.  Bank,  1  Sweeny,  64,  on 
necessity  of  concurrence  of  all  agents  to  whom  a  joint  authority  is  given. 

Cited  in  note  in  37  L.  ed.  I^.    8.  1168,  on  revocability  of  joint  agency  by  death 
or  incapacity  of  one  joint  agent. 
—  Executors  and  administrators. 

Cited  in  Pennsylvania  Co.  v.  Bauerle,  143  111.  469,  33  N.  E.  166,  holding  that 
power  in  corporation  as  trustee  and  executor  and  three  individuals  as  co-execu- 
tors, all  of  whom  accepted  and  can  act,  must  be  exercised  by  all  jointly;  Leggett 
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T.  Hunter,  19  N.  Y.  446,  holding  that  one  executor  who  qualifies  under  will  pla- 
cing trust  estate  im  three  executors,  may  exercise  all  powers  conferred  upon  the 
three. 
—  Tmsteee. 

Cited  in  Kidd  y.  Dennison,  6  Barb.  9,  holding  that  all  trustees  for  private  pur- 
pose must  if  living  join  in  execution  of  trust;  Sinclair  v.  Jackson,  8  Cow.  543, 
denying  validity  of  lease  not  joined  in  by  both  of  two  trustees  authorized  to  lease; 
Fanners'  Loan  &  T.  Co.  v.  Lake  Street  Elev.  R.  Co.  122  Fed.  921,  denying  validity 
of  exercise  by  one  of  discretionary  power  to  foreclose  under  mortgage  reposing 
same  in  two  trustees;  Bogert  v.  Hartell,  4  Hll],  492  (dissenting  opinion),  on 
necessity  for  concurrence  of  all  trustees  having  joint  power  to  dispose  of  property. 
"  Hembers  of  Tolnntary  associations. 

Cited  in  Livingston  v.  Lynch,  4  John.  Ch.  573,  holding  that  in  private  associa- 
tions, a  mere  majority  cannot  repeal  a  fundamental  provision  adopted  by  unani- 
mous consent,  unless  by  special  agreement;  Hendrickson  v.  Shotwell,  1  N.  J.  £q. 
577,  on  right  of  majority  of  preparative  meeting  of  Quakers  to  act  after 
withdrawal  of  minority;  E^rly  v.  Emerson,  23  N.  H.  655,  55  A.  D.  207,  holding 
bank  bound  by  unanimous  concurrence  of  number  of  directors  constituting  quorum 
to  conduct  business,  although  at  casual  meeting  without  notice  to  the  others, 
where  notice  is  not  prescribed;  Sandford  v.  Handy,  25  Wend.  475,  holding  that 
subscribers  of  joint  stock  company  must  be  present  under  provision  that  property 
may  be  managed  as  majority  of  subscribers  may  direct,  each  share  being  entitled 
to  a  vote;  Martine  v.  International  L.  Ins.  Soe.  63  N.  Y.  342,  13  A.  R.  529,  holding 
that  agency  of  partnership  ceases  upon  death  of  one  of  the  members. 

Cited  in  note  in  17  L.RJ^.  205,  on  power  and  authority  of  voluntary  asso- 
ciations. 

5  AM.  DEC.   !••,  SMITH  ▼.  STBWART,  •  JOHNS.  4«. 
Right  to  recorer  for  use  and  occupation. 

Cited  in  Hill  v.  Southmayd,  15  Barb.  32;  McCloskey  t.  Miller,  72  Pa.  151; 
Hennessey  v.  Hoag,  16  Colo.  460,  27  Pac.  1061 ;  Stoddert  v.  Newman,  7  Harr.  k  J. 
261;  Dudding  v.  Hill,  15  111.  61;  Bancroft  v.  Wardwell,  13  Johns.  489,  7  A.  D. 
396, — ^holding  that  the  action  cannot  be  sustained  unless  the  relation  of  landlord 
and  tenant  exists  between  parties;  Hilton  v.  Burley,  2  N.  H.  193,  holding  that 
the  right  to  rent  depends  on  contract;  Re  Renwick,  3  Bradf.  80,  holding  that  there 
must  be  privity  between  parties  to  maintain  such  action ;  Dykes  v.  United  States, 
16  Ct.  01.  289,  holding  that  action  for  rent  against  government  roust  be  founded 
on  privity  of  contract;  Ackerman  v.  Lyman,  20  Wis.  456,  holding  that  action  will 
lie  on  an  implied  agreement;  Sampson  v.  Shaeffer,  8  Cal.  196,  holding  that  action 
lies  not  on  the  validity  of  plaintiff's  title  but  upon  a  contract  express  or  implied ; 
Kyle  V.  Kyle,  3  Hun,  468,  5  Thomp.  &  C.  648,  holding  that  action  will  not  lie  by 
widow  against  person  in  possession  of  real  estate,  of  which  husband  died  seized 
unless  an  express  contract  to  pay  is  proved;  Mackey  v.  Robinson,  12  Pa.  170, 
holding  same  as  to  one  who  holds  under  a  lease  to  which  plaintiffs  are  not  in 
privy  either  by  contract  or  in  estate;  Abell  v.  Radcliff,  15  Johns.  505  (dissenting 
opinion) ;  Armstrong  v.  Union  College,  55  App.  Div.  302,  66  N.  Y.  Supp.  942,^-on 
right  to  maintain  action  for  use  and  occupation. 

Cited  in  reference  notes  in  19  A.  D.  290,  on  liability  of  occupant  of  land;  20 
A.  D.  447,  as  to  when  action  for  use  and  occupation  lies. 

Cited  in  note  in  89  A.  D.  428,  on  assumpsit  as  improper  action  to  try  title. 

Disapproved  in  Smith  v.  Houston,  16  Ala.  HI,  holding  that  action  will  lie 


Digitized  by 


Google 


5  AM.  DEC.l  NOTES  ON  AMERICAN  DECISIONS.  W8 

against  one  wlio  enters  vacant  land  ezpretaing  a  willingness  to  pay  rent  if  lie 
could  find  the  true  owner. 

—  On  Implied  promise. 

Cited  in  La  Farge  v.  Park,  Edm.  SeL  Cas.  223;  Kiersted  v.  Orange  &  A.  R.  Co. 
1  Hun,  151,  3  Thomp.  A  C.  662, — holding  that  action  will  lie  on  an  implied 
promise;  Scales  v.  Anderson,  26  Miss.  94;  Skinner  v.  Skinner,  38  Neb.  756,  57 
N.  W.  534;  Ward  ▼.  Bull,  1  FU.  311;  Central  Mills  Co.  v.  Hart,  124  Mass.  123; 
Folsom  V.  Carli,  6  Minn.  420,  Gil.  284,  80  A.  D.  456;  Butler  v.  Cowles,  4  Ohio, 
205,  19  A.  D.  612,— holding  that  facta  must  show  expressly  or  impliedly  that  de- 
fendant occupies  as  tenant  of  plaintiff;  OTallon  v.  Boismenu,  3  Mo.  405,  26  A.  D. 
678,  holding  that  a  demise  express  or  implied  must  be  proved ;  Logan  ▼.  L«wis,  7 
J.  J.  Marsh.  3,  holding  such  action,  to  be  the  common  law  remedy,  to  reoov^  rent 
where  there  was  no  formal  demise  or  assumpsit. 

Distinguished  in  Henwood  t.  Cheeseman,  3  Serg.  k  R.  500,  holding  action  sus- 
tainable where  party  occupies  land  by  consent  and  permission. 

—  Agminst  tortious  or  hostile  possessor. 

Cited  in  Ryan  v.  Marsh,  2  Nott.  ft  M'C.  166;  Hathaway  t.  Ryan,  35  CaL  188,— 
holding  that  to  sustain  action  possession  must  be  permissiTe  not  tortious ;  Mason 
▼.  Davis,  11  N.  H.  383;  Robinson  v.  Robinson,  1  N.  H.  161,— holding  that  action 
will  not  lie  by  a  mortgagor  against  his  mortgagee  lor  profits  received  by  the  mort- 
gagee between  the  time  of  entry  to  foreclosure  and  the  time  when  the  premises 
were  redeemed;  Richey  v.  Hinde,  6  Ohio,  371,  holding  not  sustainable  against  party 
altering  on  the  land  as  his  own  claiming  title;  Janouch  v.  Pence,  3  Neb.  (Unof.) 
867,  93  N.  W.  217,  holding  same  as  against  a  mere  trespasser;  Merrill  v.  Bullock, 
105  Mass.  486;  Lloyd  v.  Hough,  1  How.  153,  11  L.  ed.  83;  West  v.  Smith,  8  How. 
402,  12  L.  ed.  1130, — holding  same  as  to  parties  holding  adversely. 

—  Person  in  possession  nuder  contract. 

Cited  in  Welch  v.  Winterbum,  25  Hun,  487,  holding  that  one  who  ^ters  pos- 
session on  expectation  to  taking  a  lease,  becomes  a  trespasser  on  refusal  to  accept 
lease  or  remove  on  demand;  Featherstonhaugh  v.  Bradshaw,  1  Wend.  134,  holding 
one  who  enters  premises  under  a  parol  lease  and  holds  over  and  is  dispossessed  by 
a  proceeding  under  a  statute  not  amenable  to  this  form  of  action;  Greaton  v. 
Smith,  1  Daly,  380,  holding  action  not  proper  against  tenant  who  remains  in  pos- 
session after  term  upon  assurance  of  landlord  that  he  will  give  him  a  lease  for 
years  and  quits  premises  upon  the  landlord  refusing  to  do  so ;  Jones  v.  Hutchinson, 
21  Tex.  370,  holding  tenant  of  vendee  under  contract  to  pnrcJiase  which  is  re- 
nounced not  responsible,  in  such  an  action. 

Distinguished  in  Abeel  v.  Radcliff,  13  Johns.  297,  7  A.  D.  377,  holding  that 
action  will  lie  against  a  lessee  by  deed  who  holds  over  after  the  expiration  of  the 
time;  Hays  v.  Goree,  4  Stew.  &  P.  (Ala.)  170,  holding  a  lessee  liable  for  one  year, 
who  enters  under  parol  lease  for  five  years  and  remains  for  one  year. 

—  Vendor  or  vendee  of  land  In  possession. 

Cited  in  Jones  v.  Tipton,  2  Dana,  295;  Rogers  v.  Wiggs,  12  B.  Mon.  504;  Van- 
denheuvel  v.  Storrs,  3  Conn.  203;  Johnson  v.  Beauchamp,  9  Dana,  125;  Jacksmi 
ex  dem.  Young  v.  Camp,  1  Cow.  605;  Brewer  v.  Craig,  18  N.  J.  L.  214, — ^holding 
that  action  will  not  lie  where  defendant  enters  under  a  contract  of  purchase  and 
sale  and  for  a  deed  and  renounces  contract ;  Phillips  v.  Stewart,  87  Mo.  App.  486, 
to  same  point;  Lyford  v.  Putnam,  35  N.  If.  563,  holding  that  one  who 
enters  under  a  contract  of  purchase  and  neglects  to  perform  his  contract  and 
cuts  timber  is  a  trespiCsser;  Jackson  ex  dem.  Phillips  v.  Aldrich,  13  Johns.  106, 
holding  that  action  cannot  be  maintained  against  a  vendor  of  land  who  remains 
in  possession;  Bell  v.  Ellis,  1  Stew.  &  P.  (Ala.)  294,  holding  that  one  who  enters 
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under  a  void  contract  of  sale  not  liable  for  rent;  Carpenter  v.  United  States,  6 
Ct.  CI.  166,  holding  party  who  enters  on  land  under  an  agreement  to  purchase 
which  is  afterwards  consummated  not  liable  for  use  and  occupation  prior  to  con- 
summation of  contract;  Pierce  v.  Pierce,  26  Barb.  243,  holding  that  one  who 
enters  under  a  contract  void  under  the  statute  of  frauds,  is  liable  for  use  nnd  oc- 
eupation  after  he  has  continued  in  possession  for  one  year;  Harris  v.  Frink,  40 
N.  Y.  24,  10  A.  R.  318  (affirming  12  Lans.  36),  holding  that  one  who  enters  under 
a  parol  contract  to  purchase  land  is  not  liable  for  rent;  White  v.  Beard,  5  Port. 
(Ala.)  94,  30  A.  D.  652,  on  same  point. 

Distinguished  in  Dwight  v.  Cutler,  3  Mich.  666,  64  A.  D.  106,  holding  where  one 
enters  under  contract  to  purchase  and  negotiations  cease  and  notice  is  given 
vendee  to  remove  or  pay  rent  that  action  will  lie  for  occupation  after  that  date; 
Rider  v.  Union  India  Rubber  Co.  28  N.  Y.  370,  holding  action  for  use  of  property 
will  lie  against  one  who  uses  property  left  in  his  possession,  under  expectation 
that  party  will  purchase. 

Questioned  in  Woodbury  v.  Woodbury,  47  N.  H.  11,  00  A.  D.  665;  Alton  v. 
Pickering,  0  N.  H.  404;  Clough  v.  Uosford,  6  N.  U.  231, — ^holding  that  where  one 
enters  land  under  agreement  to  purchase  and  refuses  to  comply,  may  be  prosecuted 
for  trespass  or  in  action  for  use,  and  occupation,  at  owner's  election. 

Disapproved  in  Davidson  v.  Ernest,  7  Ala.  817,  holding  that  action  will  lie 
against  vendee  who  refuses  to  carry  out  his  contract,  for  time  during  which  vendor 
permits  occupancy  of  the  vendee. 
Nature  of  occupancy  of  one  who  enters  under  contract  to  purchase. 

Cited  in  Thompson  v.  Bower,  60  Barb.  463;   Jackson  ex  dem.  Livingston  v. 

Walker,  7  Cow.  637, — holding  that  one  who  enters  under  a  contract  of  purchase  is 

not  strictly  a  tenant;  McNair  v.  Schwartz,  16  111.  24;  Barnes  v.  Shinsholster,  14 

Ga.  131, — holding  an  entry  under  a  contract  for  purchase  is  inconsistent  with  the 

relation  of  landlord  and  tenant;  Harle  v.  McCoy,  7  J.  J.  Marsh.  318,  23  A.  D.  407, 

to  same  point. 

— >  I/iability  for  waste  or  trespass. 

Cited  in  Whittier  v.  Stege,  61  Cal.  238,  holding  that  such  party  may  be  treated 

as  a  trespasser  or  tenant  at  will;  United  States  v.  Ball,  31  Fed.  667,  holding  party 

liable  for  trespass  for  profits  or  waste  committed. 

Distinguished  in  Freeman  v.  Headley,  33  N.  J.  L.  623,  holding  such  party  a 

tenant  at  will  for  the  purpose  of  sustaining  an  action  on  the  case  in  the  nature 

of  waste  for  destruction  while  in  such  possession. 

Necessity  of  notice  to  quit  to  maintain  ejectment. 

Cited  in  Jackson  ex  dem.  Church  v.  Miller,  7  Cow.  747,  holding  that  as  between 

vendor  and  vendee,  notice  to  quit  is  not  necessary;  Den  ex  dem.  Bray  v.  McShane, 

13  N.  J.  L.  36;  Gregg  v.  Von  Phul,  1  Wall.  274,  17  L.  ed.  636;  Smith  v.  Sanger,  3 

Barb.  360, — ^holding  one  who  enters  under  contract  to  purchase  not  entitled  to 

notice. 

liiahlllty  of  trespasser  for  mesne  profits. 

Cited  in  Farmers  Loan  k  T.  Co.  v.  New  York,  4  Bosw.  80,  on  the  liability  of  a 

trespasser  for  mesne  profits. 

ft  AM.  DEO.  188,  JACKSON  v.  BliANSHAN,  •  JOHNS.  54. 
Construction  of  "or"  as  "and"  and  vice  versa. 

Cited  in  Jackson  ex  dem.  Reeves  v.  Topping,  I  Wend.  388,  10  A.  D.  616,  holding 
that  the  grammatical  sense  of  the  words  "and"  and  "or"  is  not  to  be  adhered  to 
either  in  will  or  deed  where  the  contrary  intent  is  apparent ;  Roome  v.  Phillips,  24 
\m.  Dec.  Vol.  I.— 44. 
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N.  Y.  463,  applying  rule  to  &  will;  Miller  ▼.  Gilbert,  144  N.  Y.  68,  38  N.  K  979, 
•ubfltitutiiig  ''and"  for  *'or"  to  give  effect  to  obyknis  intention  of  testator;  ProsBer 
V.  Hardesty,  101  Mo.  693,  14  S.  W.  628,  holding  where  by  the  elimination  of  the 
word  ''or"  in  a  will  the  proviaioos  can  be  made  eonaistenty  the  will  should  be  to 
read;  Burrows  v.  Stumm,  22  How.  Pr.  169,  holding  that  to  effectuate  the  inten- 
tion of  the  testator  "and"  may  be  read  "or";  Isaac  ▼.  Denver  &  R.  G.  R.  Co.  12 
Daly,  340,  holding  that  "or"  may  be  construed  "and,"  or  "and,"  "or"  as  best  com- 
ports with  the  intention  and  meaning  of  grant  or  demise;  China  ▼.  White,  5  Rich. 
Eq.  426,  construing  "or"  as  "and;"  East  t.  Garrett,  84  Va.  623,  9  S.  £.  1112, 
changing  ''and"  to  "or;"  Re  Allison,  63  Misc.  222,  102  N.  Y.  Supp.  887,  oonstruii^ 
the  words  "or  her  heirs"  to  have  the  same  effect  as  "and  her  heirs;"  Butterfield 
y.  Haskins,  33  Me.  392,  on  the  substitution  of  the  word  "and"  for  "or"  in  a  will; 
Harris  v.  Parker,  41  Ala.  604,  on  the  confusion  in  the  use  of  the  words  "and"  and 
''or;"  Chrystie  v.  Phyfe,  19  N.  Y.  344  (dissenting  opini<»),  on  the  interchangeable 
use  of  "or"  and  "and." 

Distinguished  in  Bond  ▼.  Jackson,  Cooke   (Tenn.)   600,  holding  rule  not  ap- 
plicable to  contract  where  there  is  no  ground  to  suppose  such  intention. 
~"Or'*  as  oonJoncUve  to  avoid  remotmesa  of  limitation. 

Cited  in  Den  ex  dem.  Holcomb  t.  Lake,  26  N.  J.  L.  606,  holding  in  a  demise  of 
fee  or  in  tail,  with  a  limitation  over  in  case  the  demise  die  under  twenty-one  yean 
or  without  issue,  the  word  "or"  must  be  construed  "and;"  Ward  v.  Barrows,  2 
Ohio  St.  241,  holding  that  in  a  provision  of  a  will  that  "should  any  of  my  chil- 
dren die  before  they  arrive  at  the  age  of  twenty-one,  or  without  issue  by  lawfal 
marriage,  etc"  "or"  should  be  read  "and;"  Holmes  v.  Hohnes,  5  Binn.  252,  hold- 
ing same  as  to  a  direction  that  should  devisee  "die  under  age  or  without,  etc,"  then 
estate  should  go  otherwise;  Janney  v.  Sprigg,  7  Gill,  197,  48  A.  D.  657,  holding 
same  as  to  a  provision  "should  she  die  leaving  children  and  such  child  or  children 
die  before  the  age  of  twenty-one  years  or  without  having  married  previous  to  the 
attainment  of  such  age;"  Scanlan  v.  Porter,  1  Bail.  L.  427,  holding  same  as  to  a 
provision  if  demisee  "should  die  before  he  is  of  age  or  has  lawful  issue  then  etc;* 
Arnold  v.  Buffum,  2  Mas<Mi,  208,  Fed.  Caa.  No.  564;  Kindig  v.  Deardorff,  39  III 
300, — holding  that  where  property  is  demised  with  a  condition  that  in  case  the 
devisee  shall  die  before  the  age  of  twenty-one  or  without  issue,  then  the  estate  it 
to  go  to  an  ulterior  devisee,  that  both  conditions  must  concur  to  have  the  estate 
go  over. 

Cited  in  note  in  48  A.  D.  667,  on  limitations  over  if  devisee  die  "under  twenty- 
one  or  without  issue"  or  "under  twenty-one  and  without  issue" 
Words  in  will  having  established  technical  meaning. 

Cited  in  Moore  v.  Lyons,  26  Wend.  1 19,  holding  that  words  of  survivorship  oaed 
in  a  will  are  to  be  taken  as  used  in  a  precise  and  technical  sense;  Lippen  v.  Eldred, 
2  Barb.  130,  holding  that  devisees  take  life  estate  only  under  devise  of  land  "to  be- 
divided  unto"  them. 
Grammatical  oonstr action. 

Cited  in  Long  Island  R.  Co.  v.  Conklin,  82  Barb.  381,  holding  that  where  the 
grammatical  sense  of  words  is  not  in  harmony  with  the  obvious  intention  of  the 
parties  the  courts  will  substitute  one  word  for  another  for  the  purpose  of  giving 
effect  to  intention. 
Executory  devises. 

Cited  in  Lippett  v.  Hopkins,  1  Gall.  464,  Fed.  Cas.  No.  8,380;  Sayward  v.  Say- 
ward,  7  Me.  210,  22  A.  D.  191, — holding  a  demise  to  one  and  his  heirs  upon  a  con- 
tingency to  take  effect  in  his  life  time,  then  over,  the  second  demise  is  a  limited 
contingency  and  good  as  an  executory  devise. 
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5  AM.  DBO.  191,  ROOT  t.  8H£RW00D,  •  JOHNS.  •». 
Effect  of  sealed  verdict. 

Cited  in  Friar  v.  State,  3  How.  (Miss.)  422,  holding  that  verdict  though  sealed 

10  not  binding  until  it  is  delivered  into  court;  Baltimore  ft  O.  R.  Co.  v.  Polly,  14 
Gratt.  447,  holding  that  sealed  verdict  is  of  no  validity  until  announced  and 
recorded  in  open  court. 

—  Alterations  or  changes. 

C?ited  in  Thomas  v.  Upper  Merion  Twp.  10  Pa.  Co.  Ct.  414,  holding  that  jury 
may  change  sealed  verdict;  Qriffin  v.  Lamed,  111  111.  432,  holding  verdict  good 
where  clerk  read  in  omitted  word  dollars  .and  jury  declared  it  their  verdict  as 
read. 
Ri^lit  to  poll  Jvry. 

Cited  in  Warner  v.  New  York  C.  R.  Co.  52  N.  Y.  437,  11  A.  R.  724,  holding  that 
either  party  has  the  right  to  poll  the  jury  on  the  rendition  of  a  verdict  by  the 
foreman  at  any  time  before  it  is  recorded;  District  of  Columbia  v.  Humphries, 

11  App.  D.  C.  68,  holding  sealed  verdict  received  in  absence  of  one  of  the  jurors 
a  nullity,  the  right  to  poll  jury  being  absolute;  Shamokin  Coal  k  I.  Co.  v.  Mit- 
man,  3  Pa.  St.  379,  holding  it  error  to  receive  and  enter  verdict  during  adjourn- 
ment in  absence  of  party  and  his  counsel,  as  right  to  poll  jury  exists. 

Cited  in  notes  in  46  A.  D.  474;  30  A.  R.  408,  — on  right  to  poll  jury. 
Alteration  of  verdict  before  acceptance. 

Cited  in  Doe  v.  Scribner,  36  Me.  168,  holding  that  court  may  direct  jury  to 
insert  the  amount  of  damages  they  had  agreed  on  and  sealed ;  Brown  v.  Dean,  123 
Mass.  254,  holding  that  a  jury  may  be  required  to  reconsider  a  verdict  if  it  ap- 
pears to  be  a  mistake;  Snell  v.  Bangor  Steam  Nav.  Co.  30  Me.  337,  holding  that 
where  it  is  apparent  to  the  court  that  the  jury  have  acted  under  a  misappre- 
hension of  the  facts  or  some  other  mistake,  it  may,  at  its  discretion,  direct  them 
to  retire  and  re-examine  the  matter  submitted;  Hegeman  v.  Cantrell,  8  Jones  A 
S.  381,  holding  that  an  inconsistency  in  a  verdict  may  authorize  the  trial  judge 
to  refuse  to  receive  it  and  send  the  jury  back;  McRae  v.  State,  40  Ark.  105,  4  S. 
W.  758,  holding  that  a  court  may  refuse  a  verdict  which  it  is  plain  the  jury  do 
not  intend  to  render  and  require  further  consideration  on  further  instructions; 
Garrett  v.  John  V.  Farwell  Co.  102  111.  App.  81,  holding  that  until  the  verdict  of 
the  jury  has  been  announced  and  recorded  in  open  court,  the  judge  may  recall 
his  instructions  upon  the  merits  and  withdraw  the  case  from  the  jury;  West  v. 
Lynch,  1  N.  Y.  Ci^  Ct.  Rep.  225,  holding  no  error  committed  in  recording  verdict 
with  interest  in  proper  amount,  though  not  included  in  verdict;  Peetsch  v.  Quinn, 
7  Misc.  6,  27  N.  Y.  Supp.  323,  holding  that  where  the  jury  fail  to  include  interest 
in  their  Verdict  throu^  mistake,  the  verdict  may  be  recorded  so  as  to  include 
interest. 

Cited  in  reference  note  in  40  A.  8.  R.  732,  as  to  when  verdict  may  be  altered. 

Cited  in  note  in  2  L.RJk.  185,  on  right  of  court  to  direct  jury  to  modify  or  amend 
verdict. 

—  By  Jurors. 

Cited  in  George  v.  Belk,  101  Tenn.  625,  40  S.  W.  748,  holding  that  jury  may 
amend  or  change  their  verdict  at  any  time  before  they  have  been  discharged; 
State  ex  rel.  White  Oak  Springs  v.  Clementson,  60  Wis.  628,  35  N.  W.  56,  holding 
that  a  jury  may,  after  announcing  a  verdict,  if  they  see  fit  before  they  are  dis- 
charged, change  or  render  a  different  verdict;  Wright  v.  Phillips,  2  6.  Greene, 
101,  holding  that  corrections  and  alterations  may  be  made  by  the  jurors  at  any 
time  before  they  are  dismissed  and  their  verdict  recorded ;  Goodwin  v.  Appleton, 
22  Me.  453,  sustaining  right  of  jury  to  alter  verdict. 
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—  Riffhi  of  juror  to  dissent  from  verdict. 

Cited  in  Labar  v.  Koplin,  4  N.  Y.  547,  holding  that  when  the  jury  deliver  their 
verdict  all  or  any  of  them  have  a  right  to  dissent  from  a  verdict  to  which  they 
have  previously  agreed;  Bishop  v.  Mugler,  33  Kan.  145,  6  Pac.  756,  holding  that 
any  member  g^  a  jury  may  withdraw  his  consent  to  a  verdict  already  agreed 
upon  at  any  time  before  it  is  received  and  recorded;  Lawrence  v.  Steams,  11 
Pick.  501;  Devereux  v.  Champion  Cotton  Press  Co.  14  8.  C.  306,— holding  that 
a  dissent  of  some  of  the  jurors  on  reassembling  to  a  sealed  verdict  is  fatal  to  the 
verdict;  Owens  v.  Southern  R.  Co.  123  N.  C.  183,  68  A.  S.  R.  821,  31  S.  E.  383, 
holding  a  dissent  of  one  juror  on  a  poll  is  fatal  to  the  verdict;  Perry  v.  Maya, 
2  Bail.  L.  354,  holding  same  as  to  a  dissent  by  a  juror  when  verdict  is  about  to 
be  delivered  in  open  court;  Willard  v.  Shaffer,  6  Phila.  520,  25  Phila.  Leg.  Int. 
52,  holding  that  if  on  being  read,  one  of  the  jurors  dissent,  the  jury  may  be  sent 
out  again  to  agree  on  their  verdict. 

Doubted  in  Nichols  v.  Suncook  Mfg.  Co.  24  N.  H.  437,  holding  that  no  evidence 
can  be  heard  in  court  to  show  a  dissent  of  a  juror  to  a  verdict  but  his  own  dec- 
laration in  open  court  when  verdict  is  read  by  the  clerk. 

—  When  verdict  becomes  Inaltemble. 

Cited  in  Hary  v.  Speer,  120  Mo.  App.  556,  97  S.  W.  228;  Blackley  v.  Sheldon. 
7  Johns.  32, — ^holding  that  the  verdict  is  not  recognised  as  valid  and  final  until  it 
is  pronounced  and  recorded  in  open  court;  Walters  v.  Junkins,  16  Serg.  ft  R. 
414,  16  A.  D.  585,  holding  that  after  verdict  is  received  and  recorded  and  the  jury 
is  dismissed  they  cannot  alter  their  verdict;  Re  Thompson,  0  Mont.  381,  23  Pac 
933,  holding  that  when  verdict  is  rendered  and  recorded  and  jury  discharged  the 
jury  is  functus  officio. 
Reception  of  verdlcC  In  cipeii  court. 

Cited  in  Nomaque  v.  People,  Breese  (111.)  108, 12  A.  D.  157,  holding  in  a  capital 
case  that  a  verdict  delivered  in  court  in  the  absence  of  the  jury  is  a  nullity; 
Rigg  V.  Cook,  0  III.  336,  46  A.  D.  462,  holding  that  a  direction  to  a  jury  to  seal 
up  their  verdict  and  separate  does  not  dispense  with  their  personal  attendance 
in  court  when  the  verdict  is  opened. 
Necessity  of  consent  to  sealed  verdict. 

Cited  in  Green  v.  Bliss,  12  How.  Pr.  428,  holding  sealed  verdict  may  be  delivered 
with  or  without  consent  of  counsel. 

5  AM.  DBO.  Its,  VAN  AIjEN  v.  VANDEStPOOIi,  •  JOHXS.  •#. 
Duty  of  factor  or  broker. 

Cited  in  reference  note  in  5  A.  D.  27,  on  law  of  factors. 

Cited  in  notes  in  58  A.  D.  161,  on  factor's  duty  being  to  act  in  good  faith,  with 
reasonable  care  and  diligence;  75  A.  D.  322,  on  stockbroker's  duty  to  sell. 
Authority  of  factor  to  sell  on  credit. 

Cited  in  Daylight  Burner  Co.  v.  Odlin,  51  N  H.  56,  12  A.  R.  45,  holding  that 
factor  may  sell  on  credit  unless  a  contrary  usage  is  shown;  Corlies  v.  Cummings, 

6  Cow.  181,  holding  factor  not  liable  for  taking  a  note;  M.  M.  Walker  Co.  v. 
Dubuque  Fruit  k  Produce  Co.  113  Iowa,  428,  53  L.ILA.  775,  85  N.  W.  614» 
sustaining  power  of  factor  to  sell  on  a  reasonable  credit,  exercising  due  care. 

Cited  in  reference  note  in  10  A.  D.  60,  on  factor  selling  on  credit. 

Cited  in  note  in  58  A.  D.  162,  on  manner,  time,  and  place  of  sales  by  faetor. 
Liability  of  agent  or  factor  to  princii>a]. 

Cited  in  Leverick  v.  Meigs,  1  Cow.  645,  holding  a  faetor  not  responsible  where 
he  has  acted  to  the  best  of  his  abilities  and  is  not  guilty  of  breach  of  orders,  gross 
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negligence  or  fraud;  Wykoff  v.  Irvine,  6  Minn.  496,  Gil.  344,  80  A.  D.  461, 
abeolving  factor  who  loaned  money  to  a  party  solvent  at  the  time  of  the  loan; 
Talcott  V.  Canton  Mills  Co.  31  Abb.  N.  C.  97,  30  N.  Y.  Supp.  421,  holding  factor 
not  liable  for  a  rescission  of  a  sale  when  such  is  done  under  the  authority  of  prin- 
cipal ;  Peckham  v.  Ketchum,  10  Abb.  Pr.  220,  6  Bosw.  506,  holding  agent  employed 
to  purchase  a  commodity  of  a  particular  character  is  bound  to  use  only  such  cir- 
cumapection  and  diligence  which  a  prudent  purchaser  would  himself  exercise. 

5  AM.  DBC.  194,  McCIiAUGHRY  T.  WSTMOKB,  •  JOHNS.  82. 
Wbat  oonsUtntes  akinderovs  charge  of  perjury. 

Cited  in  Cummins  v.  Butler,  3  Blackf.  190,  holding  that  to  render  words 
actionable  as  charging  perjury  they  must  be  laid  with  a  colloquium  of  its  being 
in  a  court  of  competent  jurisdiction,  and  on  a  point  material  to  the  issue;  Oilman 
V.  Lowell,  8  Wend.  573,  24  A.  D.  96,  holding  words  "he  has  sworn  falsely  and  I  will 
attend  to  the  grand  jury  respecting  it"  actionable;  Harris  v.  Purdy,  1  Stew.  (Ala.) 
231,  holding  words  "be  swore  a  lie"  with  a  colloquium  of  plaintiff's  testimony  on  a 
trial  before  a  justice  actionable;  Sherwood  v.  Chace,  11  Wend.  38,  holding  words 
^he  [Sherwood]  swore  false  and  I  can  prove  it,  and  if  you  do  not  believe  it 
you  go  to  Squire  Bassett's  and  see  it,  in  a  suit  between  Sherwood,  plaintiff,  and 
Brown,  defendant,"  actionable;  Mower  v.  Watson,  11  Vt.  536,  34  A.  D.  704, 
holding  that  to  say  to  a  witness  then  giving  testimony  "that  it  is  a  lie"  is 
•lander;  Power  v.  Price,  12  Wend.  500,  holding  in  a  charge  of  slander  charging 
false  swearing  it  must  be  averred  and  proved  that  testimony  was  material  to  the 
iMue. 

Cited  in  reference  note  in  12  A.  D.  4<(,  on  easential  elements  to  render  charge 
of  false  swearing  actionable. 
PriTileged  atatementa. 

Cited  in  Hastings  v.  Lusk,  22  Wend.  410,  84  A.  D.  330,  holding  that  words 
affecting  the  reputation  of  another,  when  spoken  by  legal  counsel,  but  not  perti- 
nent to  or  spoken  in  the  course  of  proceedings  are  not  privileged. 

Cited  in  note  in  7  E.  R.  C.  730,  on  liability  of  coimsel  for  defamatory  words 
spoken  with  reference  to  and  in  course  of  inquiry  before  a  judicial  tribunal. 
OlDce  of  innaeado. 

Cited  in  Vickers  v.  Stoneman,  78  Mich.  419,  41  N.  W.  495,  holding  that  the 
meaning  of  words  cannot  be  extended  beyond  their  own  import  by  the  innuendo; 
Gunning  v.  Appleton,  58  How.  Pr.  471,  holding  that  an  innuendo  may  be  used  to 
explain  but  not  to  extend  meaning  of  a  publication;  Cole  v.  Neustradter,  22  Or. 
191,  29  Pac  550,  holding  that  innuendo  cannot  add  to,  enlarge  or  change  sense  of 
previous  words. 

Cited  in  note  in  5  L.ILA.  644,  on  innuendo  and  its  oflSce.  J 

Presnmptioiui  in  favor  of  verdict  in  action  for  slander. 

Cited  in  Magee  v.  SUrk,  1  Humph.  506;  Chapman  v.  Smith,  13  Johns.  78,— 
holding  that  after  verdict  the  court  will  preaume  that  the  words  were  spoken  on 
a  material  point;  Tuttle  v.  Bishop,  80  Conn.  80;  Andres  v.  Koppenheafer,  3 
Serg.  k  R.  255,  8  A.  D.  647, — ^holding  that  after  verdict  words  are  presumed 
malidona. 

ft  AM.  DEO.  19ft,  WIIiliSON  T.  FOREK,  •  JOHNS.  110. 
Fraud  and  unfair  conduct  as  basis  for  actions  and  relief. 

Cited  in  Michigan  v.  Phoenix  Bank,  33  N.  Y.  27,  holding  money  paid  under 
award  by  state  board  of  auditors,  obtained  by  fraud,  may  be  recovered  to  extent 
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of  state*s  injury;  iJteitk  t.  Bftbcock,  2  Wooib.  4  M.  %U,  F«d.  Om.  No.  13,009, 
hokUag  existeaee  ol  fu»edy  by  adkNi  ob  wmnaatj  ao  bar  to  e^ty  proeeediag 
lo  set  aside  sale  lor  fraud;  Browa  t.  Maaai^,  3  Mian.  35,  QiL  13,  74  A.  D. 
73C,  boUiag  amt  iadacad  to  purcbaae  laads  by  graator's  fraud  may  reaeind  aad 
reeovcr  eoasideratkiB ;  Rice  t.  Riee,  5  Laaerae  Leg.  Rog.  207,  liolding  one  obtaiaiag 
eoareyaaee  by  fraad  most  recoaTcy  aad  aeeooat  for  rents  and  profits;  Day  t. 
New  Eaglaad  Car  Sprii^  Co.  Fed.  Cas.  No.  3,688,  holding  patentee's  aasigmneot 
fraodoleatly  obtaiaed  ao  defease  to  suit  for  iafringemcni  oi  patent  by  fraudulent 


Cited  ia  reference  aote  ia  113  A.  S.  R.  281,  on  right  ol  seller  on  credit  to  aas 
before  expiration  ol  term  ol  credits 

Cited  ia  note  in  12  L.RJL  224,  ou  effect  of  takiag  secnri^  as  influcBced  by 
kind  taken  aad  time  ol  takiag. 


Cited  ia  Rotk  ▼.  Palmer,  27  Barb.  €62;  Crown  Cyde  Co.  t.  Brown,  39  Or.  285^ 
64  Pac  461, — boldiag  assumpsit  lor  value  ol  goods  maintainable  against  fraudu- 
lent vendee  b^bre  cxpiratkm  of  time  of  credit;  Heilbroan  t.  Heraog,  166  N.  Y.  98, 
58  N.  E.  759,  holding  instruction  that  seller  cannot  recover  purchase  price  in 
action  brou^t  b^ore  term  ol  credit  expired  on  ground  ol  buyer's  fraud,  if  buyer 
offered  to  return  goods  on  raeeiTing  his  notes,  erroneous;  Welsh  y.  Welsh,  5  Ohio, 
425  (dissenting  opinion),  on  right  oi  Tcndee  ol  lands  under  parol  contract,  dis- 
possessed by  Tendor,  cannot  amintain  assumpsit  for  improvements;  W^ilson  y. 
Iishmsn,  2  Lack.  Leg.  New%  352,  on  maintainabili^  ol  assumpsit  against  fraudu- 
lent purchaser  before  expiration  oi  credit;  Sbelton  v.  Darling,  2  Conn.  435  (dis- 
senting opinion) ;  Phelaa  y.  Crosby,  2  QiL  462  (dissfating  opini<m),— on  vendor's 
right  to  maintain  assumpsit  before  maturity  of  credit  sgaiast  rtaadte  fraudulently 
inducing  acceptance  of  worthless  note;  Mann  y.  Stowell,  3  Pinney  (Wis.)  220, 
3  Chand.  (Wis.)  243,  holding  that  veador  accepting  third  person's  note  fraudu- 
lently represented  as  good  may,  uptm  offering  to  return  it,  maintain  assumpsit 
for  value  of  goods;  Baker  y.  Bobbins,  2  Denio,  136,  holding  that  vendor  cannot 
maintain  assumpsit  for  goods  sold  without  offering  to  return  third  person's  note 
which  he  was  fraudulently  induced  to  accept,  or  tendering  assignimsut  of  judg- 
ment thereon;  Pharr  y.  Bachelor,  3  Ala.  237,  holding  that  one  delivering  goods 
under  contract  which  other  party  refuses  to  perform  may  maintain  assumpsit 
upon  his  refusal  to  return  them;  Andrews  y.  Artisan's  Bank,  26  N.  Y.  298, 
holding  amount  of  third  person's  note  discounted  for  depositor  upcm  his  fraudulent 
representations  is  a  valid  counterclaim  in  action  against  bank  to  recover  depoaita; 
Branch  Bank  v.  Parrish,  20  Ala.  434,  holding  assumpsit  maintainable  against  one 
receiving  proceeds  of  note  procured  to  be  discounted  by  fraudulent  representa- 
tions; Nelson  v.  Hyde,  66  Barb.  59,  holding  assumpsit  nuiintainable  for  money 
loaned  in  reliance  on  borrower's  fraudulent  representations  as  to  pecuniary 
condition  before  maturity  of  note;  Gibson  v.  Stevens,  3  McLean,  551,  Fed.  Cas. 
No.  6,401,  holding  that  lender  may  bring  assumpsit  for  money  fraudulently  ob- 
tained on  worthless  security  before  expiration  of  term  of  credit;  Arnold  v.  Crane, 
8  Johns.  79,  holding  assumpsit  maintainable  for  money  loaned  where  borrower 
had  procured  surrender  of  notes  by  executing  and  falsely  promising  to  record  deed 
of  land  which  he  sold  to  another;  Pierce  v.  Drake,  16  Johns.  475,  holding 
assumpsit  maintainable  for  property  delivered  in  oonsideralion  for  note  and  stodc 
of  corporation  falsely  represoited  as  ac^yent. 

Distinguished  in  Kellogg  v.  Turpie,  2  IlL  App.  55,  holding  assumpsit  not  main- 
tainable before  maturity  of  credit  for  value  of  goods  obtained  by  purchaser's 
fraudulent  representations,  not  resold ;  Dodge  v.  Waterman,  36  N.  H.  186,  holding 
action  not  maintainable  before  maturity  of  credit  against  purchaser  failing  to  give 
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agreed  note;  Bradford  v.  Marbury,  12  Ala.  520,  46  A.  D.  264,  holding  denial  of 
liability  to  pay  for  goods  destroyed  in  warehouseman's  possession  does  not  au- 
thorise action  before  maturity  of  credit. 

IiMtnuiieiito  for  payment  of  money  as  payment— Where  executed  by 
debtor. 
Cited  in  Johnson  ▼.  Johnson,  11  Mass.  359,  holding  receipt  of  debtor's  note,  void 
for  usury,  does  not  discharge  debt;  Ford  t.  Mitchell,  15  Wis.  305,  holding  accept- 
ance of  certificate  of  deposit  which  debtor  promised  to  pay  if  bank  did  not  does 
not  constitute  payment. 

—  Where  executed  by  stranger. 

Cited  in  Corbit  v.  Bank  of  Smyrna,  2  Harr.  (Del.)  235,  30  A.  D.  635;  Poole  t. 
Rice,  9  W.  Va.  73, — ^holding  that  acceptance  of  third  person's  note,  even  under 
express  agreement,  if  procured  by  fraud,  will  not  extinguish  debt ;  Pierce  v.  Drake, 
15  Johns.  475,  holding  that  acceptance  of  third  person's  note  by  vendor,  induced 
by  purchaser's  fraudulent  representations  as  to  maker's  solvency,  does  not  oper- 
ate as  payment;  Whitbeck  v.  Van  Ness,  11  Johns.  409,  6  A.  D.  383,  holding  that 
acceptance  of  third  person's  note  by  vendor,  in  absence  of  fraud  on  purchaser's 
part,  operates  as  payment;  Williams  v.  Aylesworth,  4  Silv.  Sup.  Ct.  44,  7  N.  Y. 
Supp.  HI  (dissenting  opinion),  on  the  effect  of  acceptance  of  the  note  of  a  third 
person  by  a  Tendor;  Tracy  v.  Pearl,  20  Vt.  162,  holding  that  taking  of  order  on 
third  person  with  understanding  that  whatever  should  be  received  should  be  ap- 
plied on  debt  does  not  constitute  payment,  although  third  person  accepted  order; 
Hoeflinger  v.  Wells,  47  Wis.  631,  3  N.  W.  589,  holding  acceptance  of  partner's 
individual  note  persumptively  not  a  payment  of  loan  to  firm;  Wright  v.  First 
Crockery  Ware  Co.  1  N.  H.  281,  8  A.  D.  68,  holding  acceptance  of  agent's  note 
in  settlement  extinguishes  account  against  corporation. 

Cited  in  note  in  10  L.R.A.(N.S.)    545,  on  implied  warranty  of  ignorance  of 
infirmity  of  paper  transferred  without  indorsement. 
Appeal  and  error— Appeal  from  judgment  of  nonsuit. 

Cited  in  Lovell  ▼.  Evertson,  11  Johns.  52,  holding  that  error  lies  on  judgment  of 
nonsuit,  though  no  costs  were  awarded. 

—  Reversal  of  judgment  for  nominal  damages. 

Cited  in  Countryman  v.  Lighthill,  24  Hun,  405,  holding  that  erroneous  judg- 
ment for  nominal  damages  in  vexatious  and  groundless  action  will  be  re- 
versed. 

—  Reversal  for  nonprejudicial  error. 

Cited  in  Hughes  T.  Stickney,  13  Wend.  280,  holding  that  party  cannot  reverse 
judgment  in  his  favor  for  error  not  to  his  injury. 

5  AM.  DBO.  196,  PETERS  ▼.  HENRT,  6  JOHNS.  ISl. 
Confinement  to  jail  liberties  as  Imprisonment. 

Cited  in  Cortis  v.  Dailey,  21  App.  Div.  1,  47  N.  Y.  Supp.  454;  Huntington  v. 
Williams,  3  Conn.  429, — holding  the  limits  or  liberties  of  the  jail  are  considered 
as  an  extension  of  the  walls  of  the  prison ;  People  ex  rel.  Lust  v.  Grant,  18  Abb. 
N.  C.  220;  Brown  v.  People,  75  N.  Y.  437,  2  Cow.  Crim.  Rep.  516, — on  same 
point;  Wright  v.  Grant,  11  N.  Y.  Civ.  Proc.  Rep.  407,  18  Abb.  N.  C.  451,— 
holding  one  within  jail  liberties  in  custody  of  the  law;  Wemple  v.  Glavin, 
5  Abb.  N.  C.  360,  holding  jail  limits  part  of  jail  itself;  Steinman  v.  Tabb,  3 
Bibb.  202,  holding  prison  rules  considered  extension  of  grounds  of  prison;  Develin 
V.  Cooper,  84  N.  Y.  410,  holding  that  being  out  of  jail  on  the  liberties  is  in  judg- 
ment of  law  being  in  prison;  Horowitz  v.  Olenick,  62  App.  Div.  283,  70  N.  Y. 
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Supp.  1116,  holding  that  a  person  giving  an  undertaking  for  the  jail  liberties 
is  not  discharged  nor  generally  set  at  large;  Wemple  ▼.  Glavin,  57  How.  100, 
holding  one  giving  sufficient  bond  to  the  liberties  of  the  jail  is  a  prisoner; 
Coman  v.  Storm,  26  How.  84,  holding  prisoner  on  the  limits  entitled  to  discharge 
under  statutes  same  as  though  he  were  in  close  custody. 
Departure  froin  Jail  limits  as  escape. 

Cited  in  Lock  wood  v.  Mercereau,  6  Abb.  Pr.  206,  holding  one  without  limits 
of  jail  deemed  an  escape;  Steere  ▼.  Field,  2  Mason,  486,  Fed.  Gas.  No.  13,350, 
on  what  constitutes  an  escape. 
lilabilltjr  of  sheriff  for  prisoner  on  Jail  liberties. 

Cited  in  Tappan  v.  Bellows,  1  N.  H.  100,  oo  the  liabilities  of  sheriff  where  debtor 
has  liberty  of  the  yirt'd. 
Recaption  as  defense  to  action  against  sheriff  for  an  escape. 

Cited  in  Middle  Dist.  Bank  v.  Deyo,  6  Cow.  732,  holding  that  officer  may  excuse 
an  escape  by  showing  a  subsequent  voluntary  return;  Dash  v.  Van  Kleeck,  7 
Johns.  477,  6  A.  D.  291,  holding  that  a  sheriff  who  has  allowed  to  a  prisoner  the 
liberties  of  the  jail  without  taking  indemnity  may  plead  a  recaption  to  a  suit 
brought  for  an  escape;  Drake  v.  Chester,  2  Conn.  473;  McOuire  ▼.  Pierce,  9 
Gratt.  167, — holding  a  voluntary  return  equivalent  to  a  recaption. 

5  AM.  DEC.  197,  KSTTOHAM  ▼.  CLARK,  •  JOHNS.  144. 
What  constitutes  termination  of  partnership. 

Cited  in  Vem<»i  v.  Manhattan  Co.  17  Wend.  624,  holding  that  after  notice 
in  fact  to  dealers  and  published  notice  as  to  all  others,  the  power  of  one  partner 
to  bind  another  is  at  an  end. 

—  Effect  of  assignment  of  partner's  interest. 

Cited  in  Marquand  v.  New  York  Mfg.  Co.  17  Johns.  625,  holding  that  an  as- 
signment by  one  of  several  partners  of  his  interest  in  the  copartnership,  ipso  faeto 
dissolves  the  partnership;  Sistare  v.  Cushing,  4  Hun,  603,  holding  an  assignment 
by  one  partner  with  consent  of  others  works  a  dissolution  of  partnership;  Mum- 
ford  V.  McKay,  8  Wend.  442,  24  A.  D.  34,  holding  that  a  transfer  of  his  interest 
by  one  partner  dissolves  partnership  and  makes  the  grantee  a  tenant  in  common 
in  partnership  property. 

Distinguished  in  Ferrero  v.  Buhlmeyer,  34  How.  33,  holding  that  neither  assignor 
nor  assignee  of  a  partner's  interest,  where  partnership  is  limited  to  continue  a 
specific  period,  can  force  dissolution  against  consent  of  other  partners. 

—  Necessity  of  notice  as  to  third  persons. 

Cited  in  Kelley  v.  Hurlburt,  6  Cow.  534,  holding  that  in  case  of  a  partnership 
publicly  known  all  partners  are  responsible  until  public  notice  of  dissolution 
is  given;  Bristol  v.  Sprague,  8  Wend.  423,  holding  that  one  partner  may  bind 
another  after  dissolution,  if  the  party  is  not  chargeable  vrith  notice,  express  or 
constructive,  of  dissolution;  Dickinson  v.  Dickinson,  25  Gratt.  321,  holding  partner 
liable  where  no  notice  whatever  was  given  of  dissolution;  Rose  v.  CofReld,  53 
Md.  18,  36  A.  R.  389,  holding  where  no  public  notice  was  given  that  retiring 
partner  was  liable  on  a  promissory  note  made  after  his  retirement,  even  if 
plaintiff  had  no  previous  dealing  with  firm;  Wood  v.  Erie  R.  Co.  0  Hun,  648, 
holding  that  there  is  no  presumption  that  notice  of  dissolution  of  ilrm  has  been 
given. 

Cited  in  notes  in  26  A.  D.  200,  on  notice  of  dissolution  of  partnership;  28 
L.  ed.  U.  8.  852,  on  liability  of  partner  on  contracts  in  firm  name  after  disso- 
lution. 
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Distinguished  in  Hodgskin  v.  Heim,  33  Misc.  548,  67  N.  Y.  Supp.  876,  holding 
tbat  a  creditor  without  knowledge  of  dissolution  is  entitled  to  no  preference  over 
those  who  had  notice  of  dissolution  and  became  creditors  of  individual  partner 
who  continued  business;  Holdane  v.  Butterworth,  5  Bosw.  1,  where  old  lirm  is 
dissolved  and  new  firm  formed  under  a  very  different  name  and  between  one 
member  of  former  partnership  and  a  third  person,  which  dissolution  is  public. 
•—As  to  those  with  whom  firm  has  dealt. 

Cited  in  Stall  ▼.  Cassady,  57  Ind.  284;  Watkinson  v.  Bank  of  Pennsylvania,  4 
Whart.  482,  34  A.  D.  521;  Wardwell  v.  Haight,  2  Barb.  549;  Zollar  v.  Janorin, 
47  N.  H.  324;  Graves  v.  Merry,  6  Cow.  701,  16  A.  D.  471,— holding  that  actual 
notice  must  be  given  to  all  persons  with  whom  partnership  has  had  dealings; 
Sburlds  T.  nison,  2  McLean,  458,  Fed.  Cas.  No.  12,827,  holding  that  as  to  persons 
with  whom  the  firm  had  dealings  the  jury  must  find  circumstances  giving  actual 
notice;  National  Shoe  k  Leather  Bank  v.  Herz,  24  Hun,  260,  holding  bank  with 
which  firm  kept  an  account  must  have  actual  notice  of  dissolution  of  firm;  Van 
Eps  V.  Dillaye,  6  Barb.  244,  holding  acts  of  partner  after  dissolution  will  bind 
copartners  in  respect  to  all  persons  who  have  previously  dealt  with  them  as  a 
firm  except  those  to  whom  actual  notice  has  been  given. 

Cited  in  note  in  26  A.  D.  292,  on  necessity  of  actual  notice  of  dissolution  of 
partnership  to  customers. 

Distinguished  in  Bloch  v.  Price,  24  Mo.  App.  14,  holding  that  rule  applies  only 
where  fact  of  party's  being  a  partner  was  known  to  the  customer. 
—  Sulllclency  of  notice  of  dissolution. 

Cited  in  Love  joy  v.  Spafford,  93  U.  S.  430,  43  L.  ed.  851,  holding  that  any 
means  fairly  publishing  the  fact  of  dissolution  are  to  be  considered  on  the  ques- 
tion of  notice;  Backus  v.  Taylor,  84  Ind.  503,  holding  that  a  retiring  partner  must 
give  notice  to  the  public  generally;  Citisens'  Nat.  Bank  ▼.  Weston,  162  N.  Y. 
113,  56  N.  E.  494,  holding  that  notice  must  be  published  in  one  or  more  news- 
papers of  the  immediate  vicinity;  Carson  v.  McGovem,  28  Iowa,  533,  holding 
notice  by  public  advertisement  necessary;  Nott  k  Co.  v.  Douming,  6  La.  680,  26 
A.  D.  491,  holding  public  notice  of  dissolution  sufficient  unless  plaintiff  shows 
previous  dealings  with  firm;  Strecker  v.  Conn,  90  Ind.  469,  holding  retiring 
partner  liable,  where  no  public  notice  is  given,  to  one  having  no  notice  of  disso- 
lution, though  fact  of  withdrawal  was  of  general  notoriety;  Shaffer  v.  Snyder, 
7  Sei^.  k  R.  503,  holding  evidence  by  one  that  he  had  notice  of  the  dissolution  is 
not  evidence  that  another  had  notice;  Ewing  v.  Trippe,  73  Ga.  776;  Solomon  v. 
Kirkwood,  65  Mich.  256,  21  N.  W.  336, — ^holding  a  notice  in  a  local  editorial  item 
sufficient;  Lucas  ▼.  Bank  of  Darien,  2  Stew.  (Ala.)  280,  holding  change  of  occu- 
pation of  one  partner  or  removal  from  the  state  not  sufficient  notice;  Lucas  v. 
Bank  of  Darien,  2  Stew.  (Ala.)  280,  on  conclusiveness  of  notice  in  public  papers 
on  persons  having  no  dealings  with  partnership;  Heldane  v.  Butterworth,  5 
Bosw.  1,  holding  that  public  notice  in  some  reasonable  and  sufficient  manner 
will  conclude  all  persons  who  have  had  no  previous  dealings  with  firm;  National 
Shoe  k  Leather  Bank  v.  Hers,  89  N.  Y.  629,  holding  notice  mailed  but  not  re- 
ceived is  not  actual  notice;  Austin  v.  Holland,  69  N.  Y.  571,  25  A.  R.  246,  holding 
that  the  mailing  of  a  notice  of  dissolution  is  only  presumptive  notice  which  may  be 
rebutted;  Zollar  v.  Janvrin,  47  N.  H.  324,  holding  that  notice  in  a  gazette  not 
notice  to  those  having  dealing  with  firm,  though  party  takes  paper  in  which 
publicati<Mi  is  made;  Mauldin  v.  Branch  Bank,  2  Ala.  502,  holding  that  a  notice  of 
a  dissolution  of  a  partnership  published  in  a  gazette  which  is  taken  by  a  bank, 
might  be  r^arded  as  a  notice  to  the  bank,  though  it  had  had  previous  dealings 
with  the  firm. 
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Cited  in  note  in  62  A.  D.  321,  on  inference  of  notice  arising  from  newspaper 
articles  or  publication  not  required  or  authorised  by  law. 
Notice  of  chan^  of  parties  to  whom  credit  ia  sl^^i^* 

Cited  in  Tousignant  v.  8hafer  Iron  Co.  96  Mich.  87,  55  N.  W.  681,  on  necessity 
of  notice  where  principaFs  business  is  assumed  by  his  former  agent  and  dealings 
continue  in  ignorance  of  a  change  of  parties. 

5  AM.  DEC.  SOO,  COLT  ▼.  McMECHBN,  •  JOHNS.   160. 
lilabUlty  of  a  oommon  carrier  of  goods. 

Cited  in  Hulett  v.  Swift,  42  Barb.  230;  Fitch  t.  Newberry,  1  DougL  (Midi.) 
1,  40  A.  R.  33, — ^holding  that  a  common  carrier  is  liable  for  all  losses  except  case 
of  act  of  Ood  and  from  public  enemies;  McArthur  v.  Sears,  21  Wend.  190,  holding 
oommon  carrier  liable  for  every  act  of  man,  though  inevitable;  HoUister  y.  Nowlen, 
19  Wend.  234,  32  A.  D.  455,  holding  stage-coach  proprietor  liable  for  baggage 
of  passengers  stolen  and  carried  off;  Moses  v.  Norris,  4  N.  H.  304,  holding  oom- 
mon carrier  liable  for  goods  stolen. 

Cited  in  reference  notes  in  13  A.  D.  474,  on  duties  and  liabilities  of  oommon 
carriers;  31  A.  D.  752,  on  loss  arising  from  "act  of  Ood;"  37  A.  D.  438,  on  car- 
rier's liability  for  loss  of  goods;  24  A.  D.  744;  25  A.  D.  442;  27  A.  D.  517;  39 
A.  D.  406;  41  A.  D.  614,— on  liability  of  oommon  carrier  for  injury  to  goods, 
except  those  resulting  from  act  of  Ood  or  public  enemy;  61  A.  D.  432,  <m  oommon 
carriers  as  insurers  of  goods  against  all  but  acts  of  God  and  public  enemy;  26 
A.  D.  217,  on  liability  of  oommon  carrier  for  all  accidents  not  occasioned  by  act  of 
God,  the  public  enemy,  or  the  party  sending  the  goods. 

Cited  in  notes  in  14  A.  D.  752,  on  liability  of  conunon  carriers;  6  LJELA.  840,  on 
liability  of  carrier  of  freight  for  loss  of  goods;  3  L.ILA.  343,  on  carrier's  common- 
law  liability;  5  E.  R.  C.  264,  on  liability  of  common  carrier  of  goods  as  insurer; 
81  A.  D.  554,  on  liability  of  common  carrier  for  loss  by  fire;  23  A.  D.  134,  on 
limitation  of  liability  of  carriers  for  goods  lost  or  injured. 
— >  Of  owners  of  Tessels. 

Referred  to  as  leading  case  in  Kemp  ▼.  Coughtry,  11  Johns.  107,  holding  that 
the  owners  of  vessels  employed  in  the  transportation  of  property  are  considered 
and  liable  as  common  carriers. 

Cited  in  Price  v.  Hartshorn,  44  Barb.  655,  holding  carrier  by  water  not  re- 
sponsible  where  compelled  by  stress  of  weather  to  throw  overboard  a  part  of 
cargo  to  save  vessel;  Malpica  v.  McKown,  1  La.  248,  20  A.  D.  279;  Taylor  t. 
Wells,  8  Watts,  65, — on  the  liability  of  an  owner  of  a  vessel  for  acts  of  master. 

Cited  in  reference  note  in  42  A.  D.  367,  on  meaning  of  term  "perils  of  the  sea" 
and  similar  expressions. 

Cited  in  notes  in  47  A.  D.  651,  on  oommon  carriers  l^  water;  2  L.RA.  174,  on 
responsibilities  of  carriers  by  water. 
What  considered  act  of  God  relieving  carriers. 

Cited  in  Parsons  v.  Monteath,  13  Barb.  353,  holding  that  an  act  of  Ood  must  be 
such  an  event  as  could  not  happen  by  intervention  of  man  nor  be  prevented  by 
human  prudence;  McArthur  v.  Sears,  21  Wend.  190,  holding  proof  of  utmost  care 
on  part  of  master  inadmissible  where  wreck  occurred  by  reason  of  false  light; 
Binford  v.  The  Virginia,  Fed.  Cas.  No.  1,412,  holding  a  sudden,  unusual  and  un- 
expected freshet  in  a  river  to  be  an  act  of  God;  The  Lady  Pike,  2  Biss.  141, 
Fed.  Cas.  No.  7,985,  holding  a  sudden  and  unexpected  wind  an  act  of  Ood. 

Cited  in  reference  notes  in  26  A.  D.  115:  26  A.  D.  217,— as  to  definition  of  act 
of  Ood. 
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Cited  in  notes  in  23  A.  D.  134,  on  meaning  of  term  "act  of  Qod''  as  used  in  law 
of  common  carriers;  1  E.  R.  C.  233,  on  sudden  failure  of  wind,  causing  running 
aground,  as  act  of  God. 
Burden  of  proof  as  to  ezoeptlon  from  liability  of  common  carriers. 

Cited  in  Angle  v.  Mississippi  k  M.  River  R.  Co.  18  Iowa,  655;   Faulkner  v. 
Wright,  Rice,  L.  107, — ^holding  that  the  burden  of  proof  is  on  the  carrier  to  exempt 
himself  from  liability. 
Question  for  Jury  as  to  performance  of  duty  by  carrier. 

Cited  in  Morgan  v.  Dibble,  29  Tex.  107,  94  A.  D.  264,  holding  question  of  dili- 
gence of  carrier  in  caring  for  goods  placed  on  wharf  for  purpose  of  delivery,  one 
for  jury. 

6  AM.  DEC.  204,  CURTIS  T.  GROAT,  6  JOHNS.  168. 
Ownersbip  of  property  converted  by  trespasser  into  property  of  a  differ- 
ent species. 

Cited  in  Lampton  v.  Preston,  1  J.  J.  Marsh.  454,  19  A.  D.  104,  holding  that  a 
wilful  trespasser  cannot  acquire  title  to  property  by  merely  changing  its  species; 
Skinner  v.  Pinney,  19  Fla.  42,  45  A.  R.  1,  holding  that  a  trespasser  acquires  no 
property  in  logs  by  bestowing  labor  upon  them ;  Brown  v.  Sax,  7  Cow.  95,  holding 
that  owner  of  trees  may  take  boards  into  which  a  wrongdoer  has  made  them; 
Chandler  v.  Edson,  9  Johns.  362,  holding  that  one  who  unlawfully  enters  and  cuts 
timber  and  makes  shingles  acquires  no  property  in  the  shingles;  Bryant  v.  Ware, 
30  Me.  295,  holding  that  where  timber  is  taken  and  intermixed  by  wrongdoer  so  as 
to  become  indistinguishable  the  owner  may  seise  and  take  possession  of  the  whole 
without  becoming  liable  for  trespass  to  one  claiming  under  wrongdoer;  Worth  v. 
Northam,  26  N.  C.  (4  Ired.  L.)  102,  holding  that  where  a  grantor  of  fur  and 
hats  in  an  incomplete  state  finishes  hats,  grantee  is  en t' tied  to  finished  hats; 
Silsbury  v.  McCoon,  3  N.  Y.  379,  53  A.  D.  307  (reversing  i  Denio,  332),  holding 
same  as  to  com  taken  from  owner  by  wilful  trespasser  and  converted  into  whisky; 
Snyder  v.  Vaux,  2  Rawle,  423,  21  A.  D.  466,  holding  same  as  to  trees  converted  into 
rails  and  posts  by  a  wilful  trespasser;  Riddle  v.  Driver,  12  Ala.  590,  holding  owner 
of  wood  converted  into  coal  entitled  to  coal ;  Cooper  v.  Watson,  73  Ala.  252,  hold- 
ing that  property  severed  from  freehold  belongs  to  owner  of  land ;  Leatherwood  v. 
Sullivan,  81  Ala.  458,  1  So.  718;  Carpenter  v.  Lewis,  6  AU.  682,— holding  that 
property  tortiously  severed  from  the  freehold  becomes  personal  property  of  the 
owner  of  the  land;  Wetherbee  v.  Green,  22  Mich.  311,  7  A.  R.  653,  on  liability  of  a 
wilful  trespasser  who  converts  property  into  different  species;  Rockwell  v.  Saun- 
ders, 19  Barb.  473,  on  distinction  between  a  change  in  species  of  property  by  an  in- 
nocent holder  and  a  wrongdoer. 

Cited  in  reference  notes  in  33  A.  D.  766,  on  title  by  accession;  19  A.  D.  116, 
on  owner's  right  to  recover  personal  property  after  change  in  form. 

Cited  in  notes  in  4  A.  D.  370,  on  owner's  right  to  claim  property;  54  A.  D. 
586,  on  effect  of  bestowing  labor  upon  another's  property;  44  A.  S.  R.  444,  445, 
as  to  whether  personal  property  taken  by  one  not  the  owner  can  become  his  prop 
erty ;  26  A.  R.  526,  on  owner's  right  to  take  property  in  changed  form  upon  proof 
of  identity  of  original  materials;  32  L.R.A.  425,  426,  427,  430,  on  title  by  acces- 
sion to  crops,  fruit,  and  timber,  severed  and  converted  with  wrongful  intent. 

Distinguished  in  Street  v.  Nelson,  80  Ala.  230,  holding  rule  not  applicable  to 
timber  cut  by  an  adverse  possessor. 
Recovery  of  enhanced  value  of  cbattel  converted. 

Cited  in  Walther  v.  Wetmore,  1  E.  D.  Smith,  7,  holding  that  a  wrongdoer  is  not 
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entitled  to  enhanced  Talue  of  property  taken;  Rice  v.  HoUenbeck,  19  Barb.  WA, 
holding  enhanced  value  of  timber  manufactured  into  shingles  by  the  vrrongdoer 
may  be  recovered;  Baker  v.  Wheeler,  8  Wend.  505,  24  A.  D.  06,  holding  that  par^ 
enUtled  to  value  of  boards  and  planks  into  which  his  logs  has  been  tortiously  ooa- 
verted;  St.  Paul  v.  Louisiana  Cypress  Lumber  Co.  116  La.  5S5,  40  So.  906,  holding 
one  who  wrongfully  takes  trees  and  converts  them  into  lumber  is  liable  for  value 
of  lumber  though  trees  are  cut  by  oversight ;  Wing  v.  Milliken,  91  Me.  387,  64  A. 
S.  R.  238,  40  Atl.  138,  holding  that  in  trover  for  timber  cut  and  manufactured  into 
spool  stock,  measure  of  damages  is  value  of  spool  stock ;  Whiting  v.  Adams,  66  Vt. 
679,  44  A.  S.  R.  875,  25  L.ILA.  598,  30  Atl.  32,  holding  that  as  against  a  mort- 
gagee for  waste,  value  of  timber  at  place  of  disposal  is  measure  of  danoiages; 
Spicer  v.  Waters,  65  Barb.  227,  on  the  liability  of  a  wrongdoer  for  the  enhanced 
value  of  property;  Soott  v.  Rogers,  4  Abb.  App.  Dec.  157,  on  extent  of  recovery 
from  factor  converting  goods;  Lake  Shore  A.  M.  S.  R.  Co.  v.  Hutchins,  37  Ohio  St. 
282  (dissenting  opinion),  on  the  measure  of  damages  for  conversion  of  chattel 
enhanced  in  value  and  then  sold  to  innocent  purchaser. 

Cited  in  notes  in  24  A.  D.  70,  on  measure  of  damages  in  trover  where  value  is 
enhanced  by  wrongdoer ;  24  A.  D.  87,  88,  on  bad  faith  rather  than  degree  of  change 
as  test  of  amount  of  damages  in  trover  where  value  is  enhanced  by  wrongdoer; 
19  L.R.A.  654,  on  measure  of  damages  for  injuring  or  destroying  trees. 

Distinguished  in  Weymouth  v.  Chicago  &  N.  W.  R.  Co.  17  Wis.  550,  84  A.  D. 
763,  holding  that  where  wood  is  carried  off  by  mistake  and  mingled  with  other 
wood  so  as  to  lose  its  identity  and  is  transported  to  market,  the  measure  of  dam- 
ages is  value  at  time  of  conversion;  Maye  v.  Tappan,  23  Cal.  306,  holding  in 
trespass,  for  taking  gold  bearing  earth,  in  the  absence  of  a  wilful  trespass  ths 
measure  of  damages,  is  value  of  gold  bearing  earth  at  time  of  conversion;  Moody 
V.  Whitney,  38  Me.  174,  61  A.  D.  612,  holding  in  trover  against  a  party  having 
uninterrupted  possession  of  mill-logs  for  their  conversion,  the  measure  of  damages 
is  their  value  at  spot  where  cut;  Silsbury  v.  McCoon,  4  Denio,  332  (dissenting 
opinion),  on  ownership  of  property  tortiously  converted  into  another  species; 
Wetherbee  v.  Green,  22  Mich.  311,  7  A.  D.  653,  holding  that  where  timber  of  the 
value  of  twenty-five  dollars,  was  converted  in  hoops  of  the  value  of  seven  hundred 
dollars,  the  title  to  the  hoops  passed  to  the  party  by  whose  labor  in  good  faith  the 
change  was  made;  Burwell  v.  Knight,  51  Barb.  267,  holding  case  does  not  apply 
where  no  evidence  of  claim  was  given  in  the  first  action. 

Limited  in  Beede  v.  Lamprey,  64  N.  H.  510,  10  A.  8.  R.  426,  15  Atl.  133,  hold- 
ing that  in  trover  for  trees  wrongfully  cut  by  mistake,  the  measure  of  damages  is 
the  value  of  the  trees  immediately  after  they  are  severed  from  the  realty;  Abom 
V.  Mason,  14  Blatchf.  405,  Fed.  Cas.  No.  19,  holding  that  in  the  absence  of  fraud 
labor  and  expense  in  enhancing  the  value  may  be  deducted  in  estimating  damages. 
When  Identity  of  property  Is  lost. 

Cited  in  United  SUtes  v.  278  Barrels  of  Distilled  Spirits,  3  aiif.  261,  Fed.  Cas. 
No.  16,580,  holding  that  doctrine  of  confusion  of  goods  does  not  apply  where  goods 
can  be  separated  and  distinguished. 
RIgbt  of  action  for  cutting  trees. 

Cited  in  Brown  v.  Manter,  22  N.  H.  468,  holding  that  in  trespass  for  breaking 
plaintiff's  close  and  cutting  down  his  trees  if  the  plaintiff  fail  to  prove  cutting 
of  trees,  he  may  recover  for  breach  of  close. 
Recovery  of  value  of  goods  as  passing  property  in  them. 

Cited  in  Bissell  v.  Huntington,  2  X.  H.  142;  Story  v.  Luzenberg,  4  Rob.  (La.) 
240;  Thayer  v.  Manley,  73  N.  Y.  305, — holding  that  recovery  for  conversion  of  s 
specific  chattel  and  satisfaction  of  the  judgment  changes  the  property  in  the 
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chattel;  Marsden  v.  Cornell,  62  N.  Y.  216;  Spivey  v.  Morris,  18  Ala.  254,  52  A.  D. 
224 ;  Osterhout  ▼.  Roberts,  8  Cow.  43, — holding  that  actual  satisfaction  of  the  judg- 
ment is  necessary  to  change  the  property ;  Hopkins  v.  Hersey,  20  Me.  449,  holding 
that  a  judgment  in  trover  without  satisfaction,  against  one  trespasser,  is  no  bar  to 
an  action  against  another  for  a  distinct  trespass  on  the  same  property  committed 
at  a  different  time;  Fox  t.  The  Lucy  A.  Blossom,  Fed.  Cas.  No.  5,013,  on  satisfac- 
tion of  judgment  in  trover  as  transfer  of  title;  Marsh  v.  Pier,  4  Rawle,  273,  26 
A.  D.  131,  holding  that  on  recovery  of  value  of  goods  taken  as  change  of  property; 
Barb  v.  Fish,  8  Blackf.  481,  holding  property  not  changed  by  judgment  in  trover 
for  nominal  damages;  Sanderson  v.  Caldwell,  2  Aik.  (Vt.)  195,  holding  that  a 
judgment  in  action  for  trover,  without  satisfttction  is  no  bar  to  a  subsequent 
action  against  a  different  person  for  the  same  tort. 

Cited  in  note  in  11  A.  D.  524,  on  title  passing  by  judgment  in  trover  or  trespass 
<ie  bofHt  iuporiatis. 
Former  adjudication  as  bar  of  <saiises  of  action  or  defenses. 

Cited  in  Skelding  v.  Whitney,  3  Wend.  154,  holding  that  a  claim  for  damages 
having  been  once  passed  on  by  the  jury  a  subsequent  suit  cannot  be  sustained  for 
them;  Wales  v.  Lyon,  2  Mich.  276,  holding  an  adjudication  in  a  mode  elected,  is 
legally  eonclusive;  Beebe  v.  Bull,  12  Wend.  504,  27  A.  D.  150,  holding  that  a  de- 
mand presented  passed  upon  and  disallowed  by  a  jury  cannot  be  recovered  in  an- 
other suit;  McGuinty  v.  Herridc,  5  Wend.  240,  holding  that  a  judgment  insisted 
on  as  a  set-off  and  submitted  to  and  passed  on  by  a  jury,  whether  allowed  or  not  is 
extinguished;  Kane  v.  Fisher,  2  Watts,  246,  holding  that  a  defense  of  defect  of 
title  set  up  in  suit  to  recover  purchase  money  cannot  be  set  up  in  subsequent 
action  to  recover  remainder  of  purchase  money;  Heckart  v.  Zerbe,  6  Watts,  260, 
holding  a  recovery  in  ejectment  on  condition  of  payment  of  a  certain  sum  of 
money  a  bar  to  a  subsequent  action  of  trespass  for  mesne  profits ;  Wilder  v.  Case, 
16  Wend.  583,  holding  that  a  matter  though  not  properly  available  as  a  defense, 
If  introduced,  investigated,  and  submitted  and  passed  on  cannot  be  heard  again; 
Miller  v.  Langworthy,  3  G.  Greene,  347,  holding  that  it  is  only  where  matter  has 
been  submitted  and  passed  upon  that  decision  becomes  bar  to  another  action; 
Ansley  v.  Pearson,  8  Ala.  431,  holding  that  a  subsequent  action  may  be  maintained 
on  A  note  withdrawn  from  a  prior  action;  Donely  v.  Rockfeller,  4  Cow.  253  (dis- 
senting opinion),  on  what  constitutes  former  adjudication;  Spicer's  Case,  5  Ct. 
CI.  34  (dissenting  opinion),  on  former  adjudication  as  bar;  Gray  v.  Gillilan,  15 
111.  453,  60  A.  D.  761,  holding  that  a  former  recovery  will  be  conclusive  when 
offered  in  evidence  under  the  general  issue. 

Distinguished  in  Hatch  v.  Benton,  6  Barb.  28,  holding  that  where  a  rejected 
claim  was  of  such  a  nature  that  it  could  not  legally  have  been  allowed  in  the 
previous  suit  the  claim  may  be  set  off  in  a  subsequent  suit  between  the  same 
parties. 

5  AM.  DEC.  206,  80HIEFFELIN  v.  HARTET,  •  JOHNS.  170. 
^liability  of  carrier  of  goods. 

Cited  in  Elliott  v.  Rossell,  10  Johns.  1,  6  A.  D.  306,  holding  masters  and  owners 
€)i  vessels  liable  as  common  carriers;  Crosby  v.  Fitch,  12  Conn.  410,  31  A.  D.  745, 
holding  the  owner  of  a  vessel  liable  as  a  common  carrier ;  Jones  v.  Pitcher,  3  Stew, 
ft  P.  (Ala.)  135,  24  A.  D.  716,  holding  law  applies  equally  in  respect  to  carriers 
by  land  and  water;  Ganson  v.  TiflFt,  72  N.  Y.  48,  on  the  liability  of  the  carrier  of 
goods;  King  v.  Shepherd,  3  Story,  349,  Fed.  Cas.  No.  7,804,  holding  that  act  of 
€k>d  which  will  excuse  a  common  carrier  must  be  the  immediate  and  not  the 
remote  cause  of  the   loss;    New  Jersey   Steam   Nav.   Co.   v.   Merchants'   Bank, 
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6  How.  344,  12  L.  ed.  466,  holding  common  carrier  who  receives  property  to  traov 
port  and  does  not  deliver  it  prima  facie  liable. 

Cited  in  reference  notes  in  26  A.  D.  467,  on  liability  of  common  carriers;  13  A. 
D.  474,  on  duties  and  liabilities  of  common  carriers;  24  A.  D.  160,  on  liability  of 
bailees  for  property  lost  or  stolen;  24  A.  D.  744;  25  A.  D.  442;  27  A.  D.  617,— on 
liability  of  common  carrier  for  loss  not  occasioned  by  act  of  God  or  public  eiiemie> 
or  of  the  shipper;  26  A.  D.  217,  on  liability  of  common  carrier  for  all  accident 
not  occasioned  by  act  of  Qod,  the  public  enemy,  or  the  party  sending  the  goods. 

Cited  in  notes  in  14  A.  D.  752,  on  liability  of  common  carriers;  31  A.  D.  664, 
on  liability  of  common  carrier  for  loss  by  fire;  11  L.R.A.  616,  on  necessity  that  ad 
of  God  be  proximate  cause  to  relieve  carrier  from  liabUity. 

—  For  theft  or  oonTersion  of  goods. 

Cited  ia  The  Gold  Hunter,  1  Blatchf .  &  H.  300,  Fed.  Gas.  No.  6,613,  holding  own- 
ers of  ship  liable  for  wine  consumed  by  passengers  on  voyage;  The  Albany,  44  Fed. 
431,  OB  the  liability  of  shipowners  for  the  embeolement  of  those  under  their 
authority. 

Distinguished  in  Joy  ▼.  Allen,  2  Woodb.  k  M.  303,  Fed.  Gas.  No.  7,662,  holding 
owners  of  vessel  not  liable  for  a  robbery  where  they  and  the  crew  are  sharehold- 
ers in  a  whaling  voyage. 
Liability  of  master  of  ressei  for  acts  of  sabordlnates. 

Cited  in  Kennedy  ▼.  Ryall,  67  N.  Y.  379,  holding  master  Uable  for  negligent  acts 
of  those  under  his  authority  whether  employed  by  himself  or  the  owners;  United 
States  V.  Hutchinson,  1  Haskell,  146,  Fed.  Cas.  No.  16,431,  holding  master  of  a 
vessel  liable  for  importing  goods  without  a  manifest  though  he  may  not  have 
known  goods  were  on  board;  Ryall  v.  Kennedy,  8  Jones  k  8.  347,  holding  it  no 
answer  for  master  to  show  subordinates  were  employed  by  the  owners;  HoughUm 
V.  Lynch,  13  Minn.  86,  Gil.  80,  on  the  personal  liability  of  the  master  of  a  vessel. 
Effect  of  agreement  as  to  liability  of  oarriers. 

Cited  in  French  v.  Buffalo  &  E.  R.  Co.  2  Abb.  App.  Dee.  106,  4  Ketyes,  108, 
holding  that  a  carrier's  liability  may  be  limited  by  special  contract;  Alexander  v. 
Greene,  7  Hill,  633,  holding  that  to  exempt  proprietors  of  a  vessel  from  the  legal 
consequences  of  their  own  negligence,  such  intention  must  be  clearly  and  un- 
equivocally expressed. 

Cited  in  reference  note  in  1  A.  R.  132,  on  power  of  carrier  to  exempt  itself  from 
losses  from  its  own  negligence. 

Cited  in  note  in  23  A.  D.  134,  on  limitation  of  liability  of  carriers  for  goods  lost 
or  injured. 
— >  Stipulations  against  particular  risks. 

Cited  in  Price  v.  Hartshorn,  44  N.  Y.  94,  4  A.  R.  646  (affirming  44  Barb.  665), 
holding  bill  of  lading  providing  "damage  or  deficiency  in  quantity  specified,  if 
any,  to  be  deducted  from  charges  of  consignees"  refers  only  to  a  damage  or  de- 
ficiency resulting  from  negligence;  Hooper  v.  Wells,  F.  &  Co.  27  Cal.  11,  86  A.  D. 
211,  holding  clause  "not  responsible  except  as  forwarder,"  does  not  exempt  liabil- 
ity for  negligence  of  an  employee  on  a  steamboat  owned  and  controlled  by  othns 
but  used  by  the  carrier;  McMillan  v.  Michigan  8.  &  N.  I.  R.  Co.  16  Mich.  79,  9S 
A.  D.  208,  on  effect  of  provisions  limiting  liability  for  servants  and  employees 
of  a  corporation;  Hays  v.  Kennedy,  41  Pa.  378,  80  A.  D.  627,  holding  phrase  "un- 
avoidable accidents  or  dangers"  in  bill  of  lading  covers  a  collision  without  fault  of 
master  or  crew. 

—  Shipments  at  "owner's  risk." 

Cited  in  French  ▼.  Buffalo  &  E.  R.  Co.  2  Abb.  App.  Dec.  196,  4  Keyes,  108, 
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holding  that  wordi  "at  owner's  risk"  does  not  exempt  carrier  from  liability  for 
fraud,  bad  faith  or  gross  negligence;  Wells  ▼.  Steam  Nav.  Co.  8  N.  Y.  375,  hold- 
ing owners  of  a  steam  tugboat  liable  for  gross  negligence  of  master  and  crew 
notwithstanding  dause  in  contract  that  services  of  tow  were  to  be  performed  "at 
the  risk  of  masters  and.  owners;"  Keeney  v.  Grand  Trunk  R.  Co.  59  Barb.  104, 
holding  expression  "at  the  owner's  risk"  does  not  cover  gross  negligence;  French 
T.  Buffalo  &  E.  R.  Co.  2  Abb.  App.  Dec  196,  4  Keyes,  108,  holding  goods  trans- 
ported at  owner's  risk,  places  burden  of  proving  want  of  due  care  upon  owner. 
Uabllity  of  prindiwl  for  act  of  agent. 

Cited  in  Herbert  v.  King,  1  Mont  475,  holding  principal  liable  for  act  of  agent 
within  scope  of  his  authority. 

Cited  in  note  in  29  L.R.A.  93,  on  liability  of  bailee  for  wrongful  appropriation 
by  his  servant  of  things  bailed. 
Wlien  liability  of  carrier  attachea. 

Cited  in  Bowie  t.  Baltimore  &  O.  R.  Co.  1  MacArth.  94,  holding  carrier  liable 
where  property  was  delivered  on  railroad  platform  under  previous  agreement. 

6  AM.  DSO.  SIO,  UPTON  ▼.  VAUj,  •  JOHNS.   181. 
Actionable  deceit  or  tntnd. 

Cited  in  Monell  ▼.  Colden,  13  Johns.  895,  7  A.  D.  390,  holding  that  one  de- 
ceived and  materially  injured  by  the  false  and  fraudulent  representations  of 
another  Is  entitled  to  maintain  an  action  against  him;  Farwell  v.  Metcalf,  61  111. 
372;  Bartholomew  v.  Bentley,  15  Ohio,  659,  45  A.  D.  596;  Miller  v.  Welles,  23 
Conn.  21, — ^holding  that  where  both  fraud  and  damage  concur  the  law  will  give 
relief;  Graham  v.  Roder,  6  Tex.  141;  Barney  v.  Dewey,  13  Johns.  224,  7  A.  D. 
372, — ^holding  that  fraud  and  deceit  accompanied  with  a  damage  is  cause  of  ac- 
tion; Marsh  v.  Falker,  40  N.  Y.  562,  holding  that  representations  must  be  made 
with  intent  to  deceive;  Spead  v.  Tomlinson,  73  N.  H.  46,  68  L.RJ^.  432,  59  Atl. 
376,  holding  that  party  must  prove  that  statement  was  made  with  a  fraudulent 
intent;  Munro  v.  Gardner,  1  Treadway,  Const.  1,  holding  intention  in  fact  or  im- 
plied, must  be  shown ;  Babcock  v.  Tibbey,  53  How.  Pr.  255 ;  Bank  of  Murfreesboro 
V.  Doughty,  2  Shannon  Cas.  584, — ^holding  that  damage  must  be  shown ;  People  v. 
Kane,  43  App.  Div.  472,  61  N.  Y.  Supp.  632,  14  N.  Y.  Crim.  Rep.  316;  Coats  v. 
Stewart,  19  Johns.  298;  Martin  v.  Clark,  19  App.  Div.  496,  46  N.  Y.  Supp.  616,— 
holding  that  plaintiff  must  show  resultant  damage;  Hale  v.  Philbrick,  47  Iowa, 
217,  holding  that  party  must  be  misled  to  his  injury;  Jacobsen  v.  Dodd,  32  N.  J. 
£q.  403,  holding  that  there  must  be  both  fraud  and  damage;  Cahill  v.  Apple- 
garth,  98  Md.  493,  56  Atl.  794,  on  knowledge  of  falsity  of  statement  as  an 
element  of  action;  Byard  v.  Holmes,  34  N.  J.  L.  296,  holding  a  complaint  bad 
which  did  not  show  a  false  representation  by  which  party  was  deceived  and  in- 
jured; New  York  Land  Improv.  Co.  v.  Chapman,  118  N.  Y.  288,  23  N.  E.  187; 
Cox  T.  National  Coal  &  Oil  Invest.  Co.  61  W.  Va.  291,  56  a  B.  494;  Endsley  v. 
Johns,  120  111.  469,  60  A.  R.  572,  12  N.  E.  247;  Busterud  v.  Farriugton,  36  Minn. 
320,  31  N.  W.  360, — holding  not  necessary  that  party  should  be  benefited  from  de- 
ceit or  that  he  should  collude  with  party  benefited;  March  v.  Wilson,  44  N.  C. 
(Busbee,  L.)  143,  holding  that  one  who  has  gone  bail  for  an  arrested  debtor  may 
maintain  action  against  one  for  fraudulently  aiding  the  principal  to  remove  from 
the  county  in  consequence  of  which  plaintiff  had  to  pay  debt;  Bristol  Mfg.  C6.  v. 
Gridley,  28  Conn.  201,  holding  an  assessor  liable  for  an  alteration  of  a  tax  list 
after  his  power  over  it  had  ceased;  Smith  v.  Bowler,  1  Disney  (Ohio)  520,  holding 
fraud  not  deducible  from  a  mental  reservation  of  a  party  not  to  perform  an 
agreement  at  the  time  he  entered  into  the  contract. 
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Cited  in  reference  notes  in  5  A.  D.  317,  on  ground  of  action  for  deceit;  7  A.  D. 
374,  on  right  of  action  arising  from  frandalent  representatioos. 

Cited  in  notes  in  18  A.  S.  R.  555,  on  actions  for  false  representations;  18  A.  8. 
R.  555,  on  benefit  to  defendant  in  action  for  false  representations. 

Distinguished  in  Lamb  t.  Stone,  11  Pick.  527,  holding  that  action  will  not  li« 
against  one  purchasing  personal  property  of  the  plaintiflTs  d^ytor  and  aiding 
debtor  to  abscond. 
—  Fraud  Inducing  plaintiff  to  contract  or  become  obligated. 

Cited  in  CuWer  v.  ATery,  7  Wend.  382,  22  A.  D.  586,  sustaining  action  against 
a  public  officer  for  false  and  fraudulent  representations  made  by  him  in  relatiom 
to  property  sold  by  him;  Lefever  t.  Lefever,  30  N.  Y.  27,  holding  that  cashier  of 
a  bank  liable  who  sold  shares  of  stock  of  bank,  by  means  of  false  representations 
of  condition  of  bank;  Hubbard  v.  Briggs,  31  N.  Y.  518,  holding  same  as  to  one  in- 
ducing a  party  by  false  representations  to  subscribe  to  the  capital  stock  of  an  in- 
solrent  bank;  Hubbell  t.  Meigs,  50  N.  Y.  480,  holding  same  aa  to  party  who 
knowingly  induces  party  to  purchase  worthless  stock  for  value;  Hickey  v.  Mor- 
rell,  102  N.  Y.  454,  55  A.  R.  824,  7  N.  E.  321,  holding  warehousemen  liable  for  a 
false  statement  in  circular  that  warehouse  was  fireproof;  Low  y.  liartin,  18  IlL 
200,  holding  that  case  would  lie  for  issuance  of  false  warehouse  receipts  where 
plaintiff  lost  either  goods  or  monsy;  Knelling  t.  Roderick  Lean  Mfg.  Co.  183  N. 
Y.  78,  111  A.  a  R.  691,  2  L.R.A.(NJ9.)  303,  75  N.  E.  1008,  5  A.  &  E.  Ann.  Caa. 
124,  holding  manufacturer  liable  to  a  third  person  for  injury  received  from 
machine  sold  by  and  known  to  him  to  be  defective  which  fact  is  concealed; 
Williams  v.  Batea,  15  Neb.  565,  20  N.  W.  31,  holding  that  money  paid  for  a  note 
falsely  and  fraudulently  represented  to  be  a  subsisting  obligation,  may  be  re- 
covered; Katienbach  v.  Holt,  43  N.  J.  Eq.  536,  12  Atl.  383,  holding  that  a  party 
cannot  take  advantage  of  a  release  obtained  by  a  false  statement  as  to  a  third 
party's  financial  standing;  QrifBn  v.  Roanoke  R.  &  Lumber  Co.  140  N.  C.  514,  6 
L.R.A.(N.8.)  463,  53  8.  E.  307,  holding  that  one  who  by  false  representations 
induces  party  to  sign  a  deed  conveying  certain  timber  which  he  believed  was  re- 
served is  liable  for  deceit;  Green  v.  Bryant,  2  Ga.  66,  holding  a  false  and  deceit- 
ful statement  by  a  vendor  aa  to  the  amouot  he  paid  for  a  plantation  would  8U]>- 
port  an  action  for  fraud ;  Dwight  v.  Chase,  3  111.  App.  67,  holding  a  vendor  liable 
for  false  and  fraudulent  statement  at  the  profit  from  the  business  which  he  was 
selling;  Bean  v.  Herrick,  12  Me.  262,  28  A.  D.  176,  holding  one  liable  who  know- 
ingly makes  a  false  representation  of  the  particular  description  of  land ;  Trumbull 
V.  January,  123  Mich.  66,  81  N.  W.  070,  holding  that  action  lies  against  one  who 
induces  another  to  part  with  property  through  fraud  and  deceit;  Swift  v.  Rounds, 
19  R.  I.  527,  61  A.  8.  R.  701,  33  L.R.A.  561,  35  Atl.  45,  holding  that  purchasing 
goods  on  credit  intending  not  to  pay  for  them  will  render  liable  in  an  action  of 
deceit. 

—  False  warrantlea. 

Cited  in  Dye  v.  Wall,  6  Ga.  584,  holding  that  a  party  may  proceed  for  fraud 
where  there  is  an  express  warranty ;  Allison  v.  Tyson,  5  Humph.  449,  holding  that 
vendor  who  makes  a  false  representation  that  a  horse  is  gentle  and  suitable  for  a 
family  driving  horse  is  liable  for  damage  occasioned  by  the  vicious  nature  of 
such  horse. 

—  False  recommendationa  to  credit. 

Cited  in  McAllister  v.  Hammond,  6  Cow.  342,  holding  that  action  lies  for  deceit- 
ful affirmation  as  to  the  credit  of  a  third  person  by  which  party  is  injured; 
Continental  Nat.  Bank  v.  First  Nat.  Bank,  1  Tenn.  Ch.  App.  449,  holding  same  as 
to  a  knowingly  false  statement  by  a  bank  as  to  a  party's  solvency;  Clark  v.  Dun- 
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bam  Lumber  Co.  86  Ala.  220,  5  So.  560,  holding  that  such  representation  as  to  a 
third  person's  credit  to  be  fraudulent  must  be  as  to  some  fact  which  party  knows 
to  be  false  or  as  to  the  truth  or  falsity  of  which  he  has  no  knowledge;  Gough  v. 
St.  John,  16  Wend.  646,  holding  same  where  party  stated  a  belief  in  the  ability  of 
a  party  to  raise  money,  knowing  him  to  be  insolvent;  Burr  ▼.  Willson,  22  Minn. 
206,  holding  same  as  to  false  representations  that  a  certain  judgment  is  collectible 
made  by  vendor  with  intent  to  deceive  and  induce  a  purchase;  Grant  v.  Elliott, 
7  Wend.  227,  sustaining  action  against  a  party  who  conspired  with  another,  that 
such  party  shall  obtain  goods  on  credit  from  a  third  person  and  deliver  the  same 
to  him;  Sylvester  v.  Henrich,  93  Iowa,  489,  61  N.  W.  942;  Addington  v.  Allen,  11 
Wend.  374  (reversing  7  Wend.  9), — holding  deceptive  intent  in  false  rec<Mnmenda- 
tion  as  to  credit  of  another  essential  to  cause  of  action;  Clark  v.  Dunham  Liun- 
ber  Co.  86  Ala.  220,  5  So.  560,  on  a  false  affirmation  of  another's  credit  with  in- 
tent to  deceive  as  fraud;  Hathaway  v.  Helmer,  25  Barb.  29,  holding  that  action 
does  not  lie  where  party  took  good  security  for  the  debt. 

Cited  in  reference  notes  in  20  A.  D.  137,  on  representations  as  to  another's 
credit;  9  A.  D.  144,  on  fraudulent  representations  as  to  credit;  26  A.  D.  65,  on 
falsely  and  fraudulently  representing  insolvent  person  to  be  of  good  credit;  52  A. 
D.  67,  on  liability  for  falsely  reconunending  credit  of  another. 

Cited  in  notes  in  86  A.  S.  R.  376,  on  liability  for  misrepresentations  as  to 
financial  responsibility;  25  A.  D.  447,  on  liability  for  reconunendation  for  credit; 
25  A.  D.  448,  on  liability  for  reconunendation  for  credit  though  person  making 
false  affirmation  is  not  benefited;  35  L.R.A.  422,  on  statements  known  to  be  false 
as  to  credit  of  third  person  as  fraud. 
—  Parol  recommendations  of  credit  as  deceit. 

Annotation  cited  in  Kemp  v.  National  Bank,  48  C.  0.  A.  213,  109  Fed.  48,  on 
the  inapplicability  of  the  statute  of  frauds  as  a  defense  in  actions  for  fraud  and 
deceit. 

Cited  in  note  in  13  L.R.A.(N.S.)  213,  on  applicability  of  statute  requiring  that 
representations  as  to  another's  credit  must  be  in  writing  in  order  to  sustain  an 
action. 

Distinguished  in  Eoiight  v.  Rawlings,  205  Mo.  412,  13  L.R.A.(N.S.)  212,  104 
8.  W.  38,  holding  case  inapplicable  where  statute  of  frauds  contains  a  provision 
that  no  action  shall  be  brought  to  charge  any  person  by  reason  of  any  represen- 
tation concerning  another's  credit,  unless  it  is  in  writing  duly  signed. 

Damaire  as  element  of  cause  of  action. 

Cited  in  Tappan  v.  Lawrence,  2  Hall,  301,  holding  that  action  for  conspiracy 
will  not  lie  unless  damage  is  shown. 

5  AM.  DEO.  aiS,  JACKSON  v.  MERRILL,  6  JOHNS.  185. 
Necessity  of  words  of  perpetuity  in  devise  of  fee.  • 

Cited  in  Den  ex  dem.  Howell  v.  Howell,  20  N.  J.  L.  411,  holding  that  in  a  will 
words  of  inheritance  are  not  necessary  if  the  intention  to  create  a  fee  is  apparent; 
Pntoam  Free  School  v.  Fisher,  30  Me.  523,  holding  the  words  "devise  in  trust  ef 
the  residue  of  my  property  real  and  personal"  gives  a  fee  in  trust. 

Cited  in  reference  notes  in  41  A.  D.  714,  as  to  when  fee  passes  by  will;  29  A.  D. 
623,  on  what  words  in  will  carry  a  fee;  17  A.  D.  702,  on  passing  of  fee  without 
words  of  inheritance  or  perpetuity  in  devise;  62  A.  D.  315,  as  to  when  vested 
estate  in  remainder  is  created;  34  A.  D.  365,  as  to  when  devisee  takes  vested  re- 
mainder in  fee;  60  A.  D.  230,  as  to  when  remainders  are  vested  and  when  con- 
tingent. 

Distinguished  in  Van  Alystyne  v,  Spraker,  13  Wend.  578,  holding  devise  by  mere 
Am.  Dec.  Vol.  I.— 45.  Cf^n,n]o 
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words  of  description  withoot  use  of  word  estate,  words  of  perpetuity  or  a  per- 
sonal charge  on  the  dcTisees,  give  onlj  a  life  interest;  Lippen  v.  Eldred,  2  Barb. 
130,  holding  will  containing  no  words  of  limitation  but  the  following  '^Further, 
number  eight  in  the  second  tract  is  to  be  divided  in  equal  parts  unto  my  fi?e 
daughters"  gives  merely  a  life  estate. 
Introductory  words  ahowing  testator's  intent  to  glre  fee« 

Cited  in  Charter  v.  Otis,  41  Barb.  525,  holding  that  where  introductory  clause 
shows  intention  to  part  with  the  testator's  whole  interest  the  subsequent  words 
will  if  possible  be  construed  to  pass  a  fee;  Prowitt  t.  Rodman,  37  N.  Y.  42,  hold- 
ing the  introductory  clause  announcing  a  disposition  of  all  testators  ''worldly 
estate  and  effects"  shows  an  intention  in  the  testator  not  to  die  intestate  as  to  any 
part  of  his  im>perty;  Fox  v.  Phelps,  17  Wend.  303,  holding  commencing  a  will  by 
words  "as  for  my  temporal  estate  I  give  and  bequeath  in  the  following  manner,** 
indicates  an  intention  to  pass  a  fee;  Sdiriver  ▼.  Meyer,  10  Pa.  87,  57  A.  D.  634, 
holding  same  as  to  words  "as  to  such  worldly  estate  etc,  I  give  and  dispose  of  in 
the  following  manner;"  Carter  v.  Gray,  68  N.  J.  Eq.  411,  43  AtL  711,  holding  that 
"estate"  used  as  describing  testator's  fee  sulBoes  to  indicate  a  devise  in  fee;  Doe 
ez  dem.  Hitch  v.  Patten,  8  Houst.  (Del.)  334,  2  LJUL  724,  16  Atl.  558,  holding 
that  introductory  clause  of  will  is  to  be  takm  in  connection  with  other  parts  to 
show  intention. 
Constmction  to  prevent  unintended  Intestacy. 

Cited  in  Lent  v.  Lent,  24  Hun,  436;  Schuck  v.  Shook,  24  Abb.  N.  C.  463,— 
holding  that  where  the  testator's  intention  to  dispose  of  his  entire  estate  is 
apparent,  the  will  should  be  construed  to  prevent  intestacy  as  to  any  paK  of  his 
property. 

Gift  of  fee  implied  from  cbarge  on  devisee. 

Cited  in  Fox  v.  Phelps,  20  Wend.  437,  holding  that  a  charge  upon  the  person  of 
the  devisee  in  respect  to  the  estate  in  his  hands  gives  a  fee,  but  otherwise  where 
charge  is  upon  the  estate  only;  Benkert  v.  Jacoby,  36  Iowa,  278,  holding  charging 
payment  of  certain  legacies  to  devisee  had  such  effect;  Kellogg  v.  Blair,  6  Met 
322;  Groves  v.  Cox,  40  N.  J.  L.  40;  Wallace  v.  Wallace,  23  N.  H.  149,— holding 
that  where  there  is  a  devise  of  lands  and  a  condition  upon  the  devisee  to  pay  a 
sum  of  money  the  devise  gives  a  fee  without  words  of  inheritance;  Groves  v.  Cox, 
40  N.  J.  L.  40,  holding  that  this  rule  of  construction  cannot  enlarge  the  estate 
given  as  ascertained  from  the  whole  language  of  the  will. 

Cited  in  reference  note  in  8  A.  D.  742,  on  effeet  of  charging  estate  devised  with 
payment  of  legacy. 
W<wd  "estate"  in  a  devise. 

Cited  in  Carter  v.  Gray,  68  N.  J.  Eq.  411,  43  Atl.  711,  holding  that  word 
"estate"  in  a  devise  signified  all  the  testator's  interest;  Den  ex  dem.  Wardell  v. 
Allaire,  20  N.  J.  L.  6;  Hatt  v.  Rich,  50  N.  J.  Eq.  402,  45  Atl.  069,->hokling  the 
expression  "all  my  real  estate,"  carries  the  whole  of  the  testator's  real  property 
to  the  extent  of  his  interest  therein. 

Cited  in  note  in  25  E.  R.  C.  470,  on  what  passes  under  word  "estate"  in  wilL 
Executory  devises. 

Cited  in  Jackson  ex  dem.  Staats  v.  Staats,  11  Johns.  337,  6  A.  D.  376,  holding 
a  devise  of  a  remainder  with  a  contingency  over  is  good  as  an  executory  devise. 

5  AM.  DEO.  218,  SMITH  T.  BURTIS,  •  JOHNS.  107. 
Wbat  constitutes  disseisin. 
Cited  in  People  v.  Van  Rensselaer,  8  Barb.  180,  holding  that  disseisin  is  the 
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wrongful  entiy  upon  and  ouster  of  one  seized  of  the  freehold;  Varick  v.  Jackson, 
2  Wend.  166,  19  A.  D.  671,  holding  that  disseisin  in  fact  is  hy  the  wrongful  entry 
of  a  person  claiming  the  freehold  and  an  actual  ouster  of  the  true  owner;  Lewis 
▼.  New  York  &  H.  R.  Co.  162  N.  Y.  202,  56  N.  E.  540,  holding  that  there  is  no 
disseisin  until  there  is  occupation  with  intention  to  claim  title;  Towle  v.  Ayer, 
8  N.  H.  67,  holding  that  a  disseisin  must  be  a  continued  trespass  under  a  claim 
of  title;  Proprietors  of  Kennebec  Purchase  y.  Laboree,  2  Me.  275,  11  A.  D.  79, 
holding  that  disseisin  must  not  only  be  adverse  to  true  owner,  but  also  open,  no- 
torious, continued,  and  exclusive;  Wendell  ▼.  Blanchard,  2  N.  H.  466,  holding 
that  an  entrj  upon  land  by  one  who  does  not  turn  or  hold  owner  out  of  posses- 
sion, 18  not  an  actual  disseisin,  as  to  require  a  re-entry  before  maintenance  of 
treapass;  Tappan  y.  Tappan,  36  N.  H.  98,  holding  that  actual  expulsion  not  nec- 
essary that  a  party  may  consider  himself  disseised;  Dyer  y.  Krackauer,  14  Mo. 
App.  39,  holding  that  one  whose  enjoyment  of  real  estate  is  unlawfully  inter- 
fered with  by  the  entry  of  another  with  intent  to  hold  as  owner  may  maintain 
ejectment;  McGregor  y.  Comstock,  16  Barb.  427,  holding  that  possession  adverse 
and  hostile  may  constitute  desseisin;  Williams  y.  Snidow,  4  Leigh,  14,  holding 
that  a  refusal  to  surrender  the  possession  to  the  rightful  owner  will  not  operate 
as  disseisin  against  his  will;  Small  v.  Proctor,  15  Mass.  496,  holding  that  an  entry 
on  vacant  land  by  one  claiming  to  hold  it  and  a  continued  adverse  holding  con- 
stitutes a  disseisin;  La  Frombois  v.  Jackson,  8  Cow.  589,  18  A.  D.  463,  holding 
that  though  a  possession  be  not  adverse  at  its  commencement  it  may  become  so 
by  a  subsequent  claim  of  title  amounting  to  an  actual  ouster;  Omaha  k  G. 
Smelting  k  Ref.  Co.  y.  Tabor,  13  Colo.  41,  16  A.  S.  R.  185,  5  L.RJ^.  236,  21 
Pac.  926,  holding  that  an  adverse  possession  must  be  under  an  assertion  or  color 
of  right;  Nichols  y.  Park,  78  App.  Div.  95,  79  N.  Y.  Supp.  647,  holding  that  mere 
possession  not  under  title  or  claim  of  title  does  not  give  seisin  in  fact  or  in  law ; 
Slater  v.  Rawson,  6  Met.  439,  holding  that  on  difference  between  disseisin  and  dis- 
possession; Hunter  y.  Starin,  26  Hun,  529  (opinion  of  lower  court),  on  distinction 
between  adverse  possession  and  possession  as  against  strangers;  Mitchell  v. 
Warner,  5  Conn.  497,  holding  that  character  of  entry  depends  on  purpose  for 
which  it  is  made;  Ringo  y.  Woodruff,  43  Ark.  469,  holding  that  one  who  claims 
by  adverse  possession  must  by  acts  or  declarations  make  it  adverse;  Winter  v. 
Stevens,  0  Allen,  626,  holding  that  when  two  persons  are  in  possession  of  land  at 
the  same  time  under  different  claims  of  right,  seisin  follows  title. 

Cited  in  notes  in  116  A.  S.  R.  671,  on  what  constitutes  ouster  or  disseisin  of 
plaintiff  in  ejectment;  15  L.R.A.(N.S.)  1187,  on  necessity  of  entry  and  disseisin 
to  found  title  by  adverse  possession;  116  A.  S.  R.  670,  on  necessity  for  plaintiff 
to  have  been  ousted  by  defendant  on  ejectment;  4  L.R.A.  641,  on  necessity  and 
actual  occupation  to  disseisin  by  adverse  possession. 
Sufficiency  of  disseisin  to  cast  descent. 

Cited  in  Griffith  v.  Huston,  7  J.  J.  Marsh.  385,  holding  that  for  purpose  of 
the  doctrine  of  descent  cast  there  must  be  an  actual  disseisin. 
Effect  of  disseisin. 

Cited  in  Marshall  y.  Crehore,  13  Met.  462,  holding  that  process  for  partition 
may  be  maintained  wbm  the  right  of  entry  of  a  party  is  not  barred. 
Presnniptlon  as  to  lightf illness  of  entry. 

Cited  in  Sweeny  v.  Sheffield,  1  Pa.  St.  463,  holding  that  possession  is  presumed 
to  be  in  accordance  with  the  title  and  not  hostile  to  it;  Stewart  v.  Harris,  9 
Humph.  714,  holding  that  burden  is  on  party  to  prove  that  his  holding  is  adverse; 
Neilson  v.  Grignon,  85  Wis.  560,  55  N.  W.  890,  holding  that  adverse  possession 
cannot  be  made  out  from  inference;  Smith  ex  dem.  Teller  v.  Lorrilard,  10  Johns. 
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338,  holding  that  a  possession  for  a  period  less  than  twenty  years  may  form  a 
presumption  of  title  sufficient  to  put  the  tenant  on  his  defense;  Lund  v,  Parker, 
3  N.  H.  49,  holding  an  entry  without  color  of  title  presumed  to  be  under  him 
who  has  title;  Harris  v.  Bell,  10  Serg.  k  R.  39,  holding  that  one  who  has  been  in 
peaceable  possession  and  was  forcibly  dispossessed  may  recover  in  ejectment,  and 
defendant  cannot  set  up  title  in  bar;  Smoot  v.  Lecatt,  1  Stew.  (Ala.)  590;  Doe 
ex  dem.  Herbert  v.  Herbert,  Breese  (HI.)  78,  12  A.  D.  192,— holding  that  prior 
possession  short  of  twenty  years  under  a  claim  of  right  will  prevail  over  a  snbse- 
quent  possession  of  the  same  time  where  no  other  evidence  of  title  appears ;  Cobum 
V.  HoUis,  3  Met.  125,  holding  that  notice  of  adverse  possession  is  not  to  be  pre- 
sumed by  the  court;  Atherton  v.  Johnson,  2  N.  H.  31,  on  right  to  recover  based 
upon  evidence  of  possession  alone. 
Presumption  as  to  peaceable  entry  on  vacant  land. 

Cited  in  Doe  ex  dem.  Arden  v.  Thompson,  5  Cow.  371,  holding  that  a  peaoeable 
entry  on  land  apparently  vacant  furnishes  no  presumption  of  wrong;  Poor  v. 
Horton,  15  Barb.  485,  holding  that  an  entry  on  wild  and  uncultivated  land  is 
presumed  to  be  permissive;  Pipher  v.  Lodge,  16  Serg.  &  R.  214,  holding  same  as 
to  a  peaceable  entry  on  a  vacant  possession  by  means  of  tenants. 

5  AM.  DEC.  222,  CRAIG  v.  UNITED  INS.  CO.  6  JOHNS.  226. 
When  right  to  abandon  Tessel  or  voyage  exists. 

Cited  in  Savage  v.  Pleasants,  5  Binn.  403,  6  A.  D.  424,  affirming  right  to  abandon 
upon  capture  and  detention  by  vessel  of  foreign  nation;  Saltus  v.  United  Ins.  Co. 
15  Johns.  523,  affirming  the  right  upon  the  invertment  of  a  port  into  which  t^ie 
vessel  had  put  according  to  the  policy;  Krumbhaar  v.  Marine  Ins.  Co.  1  Serg.  ft  R. 
281,  discussing  when  the  right  to  abandon  exists. 

Cited  in  reference  notes  in  22  A.  D.  349,  on  abandonment  of  insured  property; 
28  A.  D.  252,  on  abandonment  of  insured  vessel;  19  A.  D.  288,  as  to  when  aban- 
donment can  be  made. 

Cited  in  note  in  13  E.  R.  C.  670,  on  termination  of  risk  by  abandonment. 

Distinguished  in  Andrews  v.  Essex  F.  &  M.  Ins.  Co.  3  Mason,  6,  Fed.  Cas.  No. 
374,  discussing  the  denial  of  entry  or  interdiction  of  commerce  as  risks  within  the 
ordinary  policy. 
—  Fear  of  capture. 

Cited  in  Messonier  v.  Union  Ins.  Co.  1  Nott.  ft  M'C.  155,  denying  right  because 
of  fear  of  recapture  on  account  of  suspicion  of  vessel's  neutrality  by  a  nation  at 
peace;  Corp  v.  United  Ins.  Co.  8  Johns.  277,  holding  fear  of  capture  and  condem< 
nation  raised  by  hearing  that  port  of  destination  was  declared  to  be  in  a  state  of 
blockade  was  not  sufficient  ground  for  abandonment. 

Cited  in  reference  note  in  7  A.  D.  54,  on  right  to  abandon  vessel  for  fear  of 
capture. 

Cited  in  note  in  1  E.  R.  C.  20,  on  necessity  for  actual  capture  to  justify  insured 
in  abandcming  vessel. 

Proof  that  insured  property  is  lost. 

Cited  in  Barker  v.  Phoenix  Ins.  Co.  8  Johns.  307,  on  sufficiency  of  proof  that 
insured  property  was  lost. 

5  AM.  DEC.  229,  HITCHCOCK  v.  HARRINGTON,  6  JOHNS.   290. 
Ri^ht  of  dower  In  equitable  estates. 

Cited  in  reference  notes  in  5  A.  D.  114,  on  right  to  dower;  87  A.  D.  352,  on 
nature  and  extent  of  inchoate  right  of  dower;  20  A.  D.  438,  on  dower  in  case  of 
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transitory  seisiD;  66  A.  D.  469,  on  contribution  by  widow  where  prior  lien  to  her 
right  of  dower  has  been  paid. 

—  In  equity  of  redemption. 

Cited  in  Bell  v.  New  York,  10  Paige,  49,  affirming  right  in  equity  of  redemption 
which  existed  at  the  husband's  death ;  Montgomery  v.  Bruere,  2  N.  J.  L.  260  ( dis- 
senting opinion),  on  same  point;  Wooldridge  ▼.  Wilkins,  3  How.  (Miss.)  360, 
discussing  right  to  dower  in  mortgaged  lands;  Comog  v.  Cornog,  3  Del.  Ch.  407; 
Whitehead  v.  Middleton,  2  How.  (Miss.)  692;  Carter  v.  Qoodin,  3  Ohio  St.  75,— 
holding  widow  dowable  in  mortgaged  premises  against  all  persons  except  the 
mortgagee;  McMahon  v.  Russell,  17  Fla.  698,  same  where  she  had  joined  in 
mortgage;  Denton  ▼.  Nanny,  8  Barb.  618,  holding  the  same  though  the  mort- 
gage was  executed  before  marriage;  Piatt  ▼.  Brick,  36  Hun,  121,  holding  that 
equity  of  redemption  would  be  protected  as  against  dower  right  by  the  purchaser 
of  the  mortgage  in  which  the  wife  had  joined;  Meyer  v.  Cohen,  4  N.  Y.  S.  R. 
612,  holding  right  existed  in  premises  mortgaged  before  marriage;  Wheeler  ▼. 
Morris,  2  Bosw.  524,  holding  right  of  dower  existed  in  equity  of  redemption,  the 
lands  having  been  conveyed  to  husband  during  coverture. 

Cited  in  reference  notes  in  5  A.  D.  275;  6  A.  D.  139;  8  A.  D.  271;  66  A.  D. 
469;  85  A.  D.  734, — on  right  of  dower  in  mortgaged  premises;  9  A.  D.  326; 
17  A.  D.  168, — on  widow's  right  to  dower  in  equity  of  redemption;  86  A.  D. 
734,  on  effect  of  payment  of  mortgage  by  grantee  and  taking  assignment  to  him- 
self; 66  A.  D.  469,  on  modes  by  which  widow  can  avoid  effect  of  mortgage  and 
be  restored  to  right  of  dower. 

Cited  in  notes  in  5  A.  D.  233,  on  dower  in  land  mortgaged;   6  L.R.A.  520, 
on  dower  right  in  equity  of  redemption;  5  A.  D.  234,  on  wife's  right  of  dower 
where  mortgage  is  paid  in  lifetime  of  mortgagor. 
•—  As  to  lands  subject  to  purcliase  money  mortgage. 

Cited  in  Mills  v.  Van  Voorhies,  20  N.  Y.  412,  10  Abb.  Pr.  152,  upholding  right 
in  lands  covered  by  a  purchase  money  mortgage  whether  or  not  she  has  joined 
in  it;  Stow  v.  TifTt,  15  Johns.  458,  8  A.  D.  266   (dissenting  opinion),  on  same 
point. 
Discharge  of  mortgage  or  defeasance  as  letting  in  dower. 

Cited  in  Rossiter  v.  Cossit,  15  N.  H.  38;  Peckham  v.  Hadwen,  8  R.  I.  160,— 
holding  widow  dowable  in  lands  subject  to  mortgage  in  which  she  had  joined  but 
which  had  been  satisfied  out  of  the  personal  or  real  estate  of  the  husband; 
Runyan  v.  Stewart,  12  Barb.  537,  denying  the  right  of  the  husband's  assignee  to  set 
up  a  purchase  money  mortgage,  joined  in  by  the  wife  but  which  had  been  satisfied ; 
Munger  v.  Perkins,  62  Wis.  499,  22  N.  VV.  511,  holding  dower  demandable  in 
lands  which  wife  joined  with  her  husband  in  conveying  if  the  conveyance  is  subse- 
quently set  aside  as  fraudulent  as  to  creditors;  Norwood  v.  Marrow,  20  N.  C. 
(4  Dev.  &  B.  L.)  442,  holding  the  same  in  land  conveyed  by  the  husband  in  trust 
to  secure  a  usurious  debt;  Pollard  v.  Noyes,  60  N.  H.  184,  holding  that  upon  the 
payment  of  a  mortgage  on  the  homestead  by  the  assignee  in  bankruptcy,  the 
wife,  upon  redemption,  is  entitled  to  the  homestead  without  contribution. 

—  Effect  of  foreclosure  or  release  to  mortgagee. 

Cited  in  Titus  v.  Neilson,  5  Johns.  Ch.  452,  holding  that  affirming  right  in  pro- 
ceeds from  the  sale  of  land  in  \\liich  the  husband  had  an  equity  of  redemption 
at  the  time  of  his  death;  Collins  v.  Torrey,  7  Johns.  278,  6  A.  D.  273,  affirming 
right  where  husband  conveyed  equity  of  redemption  to  tenant;  Harrison  v. 
Eldridge,  7  N.  J.  L.  392,  holding  that  right  existed  in  lands  sold  to  satisfy  a 
mortgage  in  which  the  wife  had  joined;  Horde  v.  Landrum,  5  S.  C.  N.  S.  213; 
Hyatt  V.  Ackerson,  14  N.  J.  L.  564, — holding  same  of  lands  sold  at  a  sheriff's 
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sale  to  satiflfj  a  mortgage;  Moore  t.  Estj,  6  N.  H.  479,  denying  the  widow's  right 
to  dower  in  land  reoonveyed  bj  the  husband  to  the  yendor  for  life  as  a  security, 
but  which  was  not  in  effect  a  mortgage;  Ererson  ▼.  McMnllen,  42  Hmi,  369, 
holding  that  a  mortgage  could  not  be  rerived  after  release  as  against  a  dower 
right  bj  a  defendant  who  was  not  a  party  to  the  mortgage. 

Distinguished  in  Woodhull  v.  Reid,  16  N.  J.  L.  128,  holding  that  bo  right 
existed  in  land  purchased  bj  the  husband  subjeet  to  a  mortgage  and  sold  without 
the  mortgage  being  satisfied,  there  being  no  seisin  of  the  husband;  Burnet  t. 
Burnet,  46  N.  J.  Eq.  144,  18  Atl.  374,  holding  that  no  right  of  dower  exists  on  the 
sale  of  mortgaged  premises  to  satisfy  the  mortgage,  the  wife  baring  joined  in  the 
mortgage;  Van  Dyne  ▼.  Thayer,  10  Wend.  162;  Jackson  ex  dem.  Bruyn  t.  Deixritt, 
6  Cow.  316, — holding  no  right  in  lands  where  the  husband  releases  the  equity 
of  redemption  to  the  mortgagee. 
^  Effect  of  purchase  by  mortgagee. 

Cited  in  Coles  ▼.  Coles,  16  Johns.  310,  8  A.  D.  231;  Coates  ▼.  Cheever,  1  Cow. 
460;  Chiswell  t.  Morris,  4  N.  J.  Eq.  101, — holding  that  right  exists  where  the 
purchaser  of  the  equity  of  redemption  purchased  the  mortgage  and  canceled  it; 
Robinson  ▼.  Le;.  itt,  7  N.  H.  73  (dissenting  opinion) ;  Fish  y.  Fish,  1  Conn.  559, — 
on  same  point. 

Distinguished  in  Thompson  ▼.  Boyd,  21  N.  J.  L.  68,  where  the  mortgage  was  not 
dlBcharged  but  was  kept  on  foot  to  protect  the  title  of  the  mortgagee   'who 
bought  in. 
Nature  of  mortgage. 

Cited  in  Bates  y.  Coe,  10  Conn.  280,  holding  that  mortgage  of  realty  neitiier  an 
assignment  nor  a  oonyeyance. 

Cited  in  notes  in  14  A.  D.  474;  22  A.  D.  668. 

Cited  in  reference  notes  in  26  A.  D.  410,  on  mortgage  as  a  mere  security;   47 
A.  D.  304,  on  nature  of  and  what  passes  by  mortgage. 
Ownership  and  seisin  as  between  mortgagor  and  mortgagee. 
•   Cited  in  Miami  Exporting  Co.  y.  Bank  of  the  United  States,  Wright  (Ohio)  240; 
Southern  y.  Mendum,  5  N.  H.  420, — ^holding  that  interest  of  the  mortgagee  in 
the  land  before  foreclosure  is  a  mere  chattel  interest;  Lane  y.  Shears,  1  Wend.  433, 
on  same  point;  Astor  y.  Hoyt,  6  Wend.  603;  Bates  y.  Murphy,  2  Stew,  k  P.  (Ala.) 
166,  on  nonproprietary  nature  of  mortgagee's  right;  Orr  y.  Hadley,  36  N.  H.  575, 
holding  mortgagor  to  be  owner  of  real  estate  as  against  all  except  the  mortgagee 
and  those  holding  his  rights;  Walton  y.  Cronly,  14  Wend.  63;  Slaughter  y.  Doe, 
67  Ala.  494;   Fiedler  y.  Carpenter,  2  Woodb.  &  M.  211,  Fed.  Cas.  No.  4,759; 
Doe  ex  dem.  Duyal  y.  McLoskey,  1  Ala.  708, — on  same  point;  Barkhamsted  y. 
Farmington,  2  Conn.  600,  holding  the  mortgagor  the  real  owner  of  the  land; 
Presbyterian  Corporation  y.  Wallace,  3  Rawle,  100;  Simers  y.  Saltus,  3  Denio, 
214;  Dunlap  y.  Wright,  l\  Tex.  607,  62  A.  D.  506,— on  same  point;  Ja<dc8on  y. 
Lodge,  36  Cal.  28   (dissenting  opinion) ;  Jackson  y.  Lodge,  36  CaL  28;  Wilsoii 
y.  Troup,  2  Cow.  195,  14  A.  D.  458, — ^to  the  point  that  as  to  all  persona  except 
the  mortgagee  or  his  representatiyes  the  mortgagor  is  deemed  seised;  Walcop  t. 
McKinney,  10  Mo.  229;  Breckenridge  y.  Ormsby,  1  J.  J.  Marsh.  236,  19  A.  D.  71, — 
on  the  nature  of  interest  created  by  a  mortgage  of  real  estate;  Trimm  y.  Marsh, 
54  N.  Y.  599,  13  A.  R.  623  (dissenting  opinion) ;  Clark  y.  Beach,  6  Conn.  142 
Kortright  y.  Cady,  21   N.   Y.   343,  78  A.  D.   145, — on  interest  of  mortgagor 
in    mortgaged    premises;     Blaney    y.    Bearce,    2    Me.    132,    holding    that    aa 
between  mortgagor  and  mortgagee  the  fee  passes  to  the  mortgagee  at  the  execu- 
tion of  the  deed  and  in  the  absence  of  an  agreement  to  the  contrary  he  may  enter 
immedistely;  Pace  y.  Chadderdon,  4  Minn.  499,  Oil.  390,  denying  ri^t  of  mort- 
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gagor  of  real  estate  to  maintain  ejectment  against  his  mortgagee  lawfully  in 
possession  after  condition  broken;  Roosevelt  v.  Fulton,  7  Cow.  71,  holding  lands 
mortgaged  legal  and  not  equitable  assets  before  foreclosure;  Renard  v.  Brown, 
7  Neb.  449,  holding  that  a  mortgagor  is  not  liable  for  rents  and  profits  while  he 
is  in  possession  of  the  mortgaged  premises;  Schuylkill  Nav.  Co.  v.  Thobum,  7 
Sei^.  ft  R.  411,  affirming  the  right  of  the  mortgagor  to  sue  for  damages  to  land 
before  judgment  for  the  mortgagees;  Levy  v.  New  York,  3  Robt.  194,  holding  that 
a  mortgagee  not  in  possession  who  did  not  establish  any  ultimate  injury  to  the 
security  of  his  debt  could  not  recover  for  the  destruction  of  a  building  on  the 
mortgaged  premises;  Huntington  v.  Smith,  4  Conn.  235,  holding  that  before  fore- 
closure the  interest  of  the  mortgagee  in  the  mortgaged  premises  is  not  subject 
to  being  taken  in  execution  though  the  law  day  has  expired;  Gray  v.  Jenks,  3 
Mason,  520,  Fed.  Cas.  No.  5,720,  holding  that  a  mortgagee  of  a  satisfied  mortgage 
could  not  maintain  an  action  at  law  to  recover  possession  as  against  the  mort- 
gagor or  his  representatives. 

Disapproved  in  Goring  v.  Shreve,  7  Dana,  64,  holding  that  denying  the  right  to 
sell  the  equity  of  redemption  on  an  execution  sale  to  satisfy  a  mortgage  debt. 
Rlffht  to  deny  mortgagor's  seisin. 

Cited  in  Den  ex  dem.  Dimon  v.  Dimon,  10  N.  J.  L.  156;  Phelps  v.  Butler,  2 
Ohio,  224,  36  A.  D.  97, — ^holding  in  ejectment  by  purchaser  at  sheriff's  sale  de- 
fendant could  not  set  up  an  outstanding  mortgage  given  by  himself;  Porter  v. 
Seeley,  13  Conn.  564;  Perkins  v.  Dibble,  10  Ohio,  433,— holding  in  ejectment  that 
the  defendant  could  not  set  up  a  mortgage  executed  by  the  plaintiff  to  a  third 
party;  Ellison  v.  Daniels,  11  N.  H.  274,  holding  that  a  stranger  to  the  mortgage 
will  not  be  allowed  to  set  up  the  mortgage  alone  in  an  action  by  the  mortgagor. 
Ri^ht  of  dowress  to  mesne  profits  or  damages  for  detention  of  dower. 

Cited  in  O'Ferrall  v.  Simplot,  4  Iowa,  381 ;  Seaton  v.  Jamison,  7  Watts,  533,— 
holding  widow  may  recover  damages  from  the  tenant  of  the  freehold  from  the  time 
of  the  death  of  the  husband  when  he  died  seised;  Lyle  v.  Richards,  9  Serg.  &  R. 
322,  to  point  that  widow  is  entitled  to  mesne  profits  from  death  of  husband  on 
sale  by  heir  though  purchaser  has  not  been  in  possession  the  entire  time. 

Cited  in  note  in  21  L.R.A.  185,  on  right  of  dowress  to  mesne  profits  or  damages 
for  detention  of  dower. 
Readiness  to  set  out  dower  as  defense  to  damages. 

Cited  in  Woodruff  v.  Brown,  17  N.  J.  L.  246,  holding  that  in  an  action  for  dower 
tout  tempa  prist  may  be  pleaded  by  the  heir  but  not  by  his  alienee  or  feoffee. 
liimitations  of  action  for  dower. 

Cited  in  Barnard  v.  Edwards,  4  N.  H.  107,  17  A.  D.  403,  holding  there  is  no  bar 
to  a  writ  of  dower;  Moore  v.  Frost,  3  N.  H.  126,  on  statute  of  limitations  as  a  bar 
of  right  of  dower;  Steiger  v.  Hillen,  5  Qill.  &,  J.  121,  discussing  lapse  of  time  as  a 
bar  to  dower. 

Cited  in  reference  notes  in  29  A.  D.  527,  on  inapplicability  of  statute  of  limita- 
tions to  dower;  43  A.  S.  R.  348,  on  limitation  of  actions  to  recover  dower;  93  A. 
8.  R.  430,  on  running  of  limitations  against  right  of  dower. 

Distinguished  in  Say  re  v.  Wiener,  8  Wend.  661,  holding  the  limitations  to  actions 
for  dower  created  by  statute  does  not  apply  where  the  husband  died  previous  to 
the  passing  of  the  statute. 
Necessity  of  pleading  statute  of  limitations. 

Cited  in  note  in  39  L.  ed.  U.  8.  984,  on  necessity  of  pleading  statute  of  limita 
tioas. 
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Estoppel  to  deny  gfmntor*8  title. 

Cited  in  Stimpaon  t.  Tbomaaton  Bank,  28  Me.  259,  denying  the  right  of  a  grantee 
in  an  action  of  dower  to  show  that  his  grantee  was  seised  of  less  than  appeared  hj 
the  deed ;  Bartlett  ▼.  Muslinger,  28  Hon,  235,  denying  right  of  husband's  grantee 
to  set  up  a  mortgage  which  was  a  lien  at  marriage  as  a  bar  to  dower  right; 
Sparrow  t.  Kingman,  1  N.  Y.  242  (dissenting  opinion),  on  right  of  vendee  to 
deny  vendor's  title  in  action  to  recover  dower;  Averill  v.  Wilson,  4  Barb.  180, 
discussing  right  to  deny  vendor's  title. 

Distinguished  in  Ham  v.  Ham,  14  Me.  351,  affirmii^  the  right  of  a  grantee  by 
a  deed  of  release  without  covenants  of  warranty  to  deny  the  seisin  of  the  grantor 
showing  superior  seisin  in  himself. 

Disapproved  in  Foster  v.  Dwinel,  49  Me.  44,  affirming  right  of  tenant  claiming 
title  under  mortgagee  to  show  want  of  seisin  in  mortgagee. 
E^ttoppel  to  deny  hnstiand'B  seisin  in  respect  to  dower. 

Cited  in  Sherwood  v.  Vandenburgh,  2  Hill,  303;  Bowne  v.  Potter,  17  Wend.  164; 
Dashiel  v.  Collier,  4  J.  J.  Marsh.  601 ;  Finn  v.  Sleight,  8  Barb.  401 ;  Hitefacock  v. 
Carpenter,  9  Johns.  344, — ^holding  defendant  estopped  to  deny  the  seisin  of  the 
husband  under  whom  he  held;  Thompson  v.  Boyd,  21  N.  J.  L.  58,  holding  that 
claimant  under  husband  by  mortgage  sale  estopped  to  deny  seisin;  Chapman  v. 
Schroeder,  10  Ga.  321;  Davis  v.  Darrow,  12  Wend.  65, — ^holding  same  on  action 
by  widow  of  an  alien;  Nason  v.  Allen,  6  Me.  243,  holding  in  an  action  of  dower 
against  the  mortgagee  that  he  could  not  deny  the  seisin  of  the  husband;  Mclntyre 
V.  C^ostello,  47  Hun,  289,  holding  that  possession  by  the  husband  was  not  necessary 
to  be  proved  in  an  action  for  dower. 

Distinguished  in  Edmondson  v.  Montague,  14  Ala.  370,  holding  that  in  an  action 
for  dower  one  who  did  not  derive  title  by  conveyance  directly  or  indirectly  from 
the  husband  of  the  demandant,  or  his  heirs,  is  not  estopped  from  denying  the  hus- 
band's seisin. 
Necessity  for  demand  of  dower  precedent  to  action. 

Cited  in  Jackson  ex  dem.  Loucks  v.  Churchill,  7  Cow.  287,  17  A.  D.  514,  holding 
no  demand  necessary. 
Remedy  to  recover  dower. 

Cited  in  Ellicott  v.  Mosier,  11  Barb.  574,  holding  that  ejectment  will  lie  against 
a  tenant  to  recover  dower. 
Merger. 

Cited  in  reference  notes  in  8  A.  D.  466;  14  A.  D.  512;  30  A.  D.  338;  72  A.  S.  R. 
236, — on  doctrine  of  merger. 

5  AM.  DEC.  287,  DENTON  v.  NOYES,  6  JOHNS.  2»«. 
KfTcct  of  unauttiorized  appearance  on  validity  of  Judgment. 

Cited  in  Brown  v.  Nichols,  42  N.  Y.  26,  holding  that  judgment  against  defendant 
not  served  with  process  and  represented  by  an  attorney  without  his  know^ledge 
was  nevertheless  binding  upon  him;  Piggott  v.  Addicks,  3  G.  Greene,  427,  56  A. 
D.  647,  holding  the  same  it  appearing  his  attorney  was  responsible;  Miller  v. 
Ewing,  8  Smedes  &  M.  421,  holding  that  a  judgment  conclusive  evidence  of  its 
validity  although  there  was  an  unauthorized  appearance  for  defendant;  Keith  v. 
Wilson,  6  Mo.  436,  35  A.  D.  443,  on  validity  of  suit  commenced  without  authority; 
Branson  v.  Oregonian  R.  Co.  10  Or.  278;  Martin  v.  Judd,  60  111.  78;  Kepley  v. 
Irwin,  14  Neb.  300,  15  N.  W.  719;  Cleveland  v.  Hopkins,  55  Wis.  387,  13  N.  W. 
226,— on  effect  of  unauthorized  appearance  of  an  attorney;  Campbell  v.  Kent, 
3  Penr.  &  W.  72  (dissenting  opinion),  on  validity  of  judgment  confessed  by  nnaii- 
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thorizftd  attorney;  Kahn  v.  Lesser,  28  Abb.  N.  C.  77,  18  N.  J.  Supp.  98,  on 
right  to  impeach  foreign  judgment  because  of  unauthorized  appearance;  Sheriff  v. 
Smith,  47  How.  Pr.  470,  on  jurisdiction  conferred  by  unauthorized  appearance  of 
attorney;  Bush  v.  Bush,  40  Ind.  70,  holding  that  appearance  by  attorney  without 
authority  is  binding  upon  the  party  until  set  aside. 

Cited  in  reference  notes  in  35  A.  D.  449,  on  appearance  of  attorney;  74  A.  D. 
427,  on  effect  of  judgment  in  case  of  unauthorized  appearance  of  attorney. 

Cited  in  notes  in  75  A.  D.  147,  148,  as  to  whether  judgment  by  unauthorized  ap- 
pearance of  attorney  is  void,  voidable,  or  conclusive;  21  L.R.A.  848,  850,  851,  on 
effect  of  domestic  judgment  obtained  on  unauthorized  appearance  by  attorney;  21 
L.R.A.  858.  on  effect  of  judgment  of  foreign  country  or  sister  state  obtained  on 
unauthorized  appearance  of  attorney;  21  L.R.A.  854,  on  invalidity  or  voidability 
of  judgment  obtained  on  unauthorized  appearance  by  attorney. 

Distinguished  in  Sperry  v.  Reynolds,  65  N.  Y.  179,  holding  judgment  rendered  in 
a  justice  court  a  party  may  be  assailed  or  defended  against  by  showing  that  the 
appearance  was  unauthorized;  Campbell  v.  Kent,  3  Penr.  &  W.  72,  holding  judg- 
ment confessed  by  an  attorney  on  warrant  from  the  debtor's  wife  is  void  as  to 
subsequent  judgment  ci editors,  though  ratified  by  the  debtor. 
~  Where  aUomey  represented  other  parties. 

Cited  in  Sterne  v.  Bentley,  3  How.  Pr.  331,  holding  a  judgment  against  copart- 
ners regular  though  the  appearance  by  attorney  was  unauthorized  as  to  one  of 
them;  Blodget  v.  Conklin,  9  How.  Pr.  442,  holding  the  same  where  the  defend- 
ants were  joint  debtors. 

Distinguished  in  Ingalls  v.  Sprague,  10  Wend.  672,  holding  that  where  one  of 
two  defendants  confessed  judgment  for  both  without  authority  from  the  other 
it  may  be  reversed  but  is  not  void ;  Atchison  Sav.  Bank  v.  Templar,  26  Fed.  580 ; 
Hall  V.  Lanning,  91  U.  S.  160,  23  L.  ed.  271, — holding  that  after  dissolution  one 
partner  had  no  implied  authority  to  enter  an  appearance  in  a  suit  for  the  others; 
Haslet  V.  Street,  2  M'Cord.  L.  310,  13  A.  D.  724,  holding  that  one  copartner  could 
not  authorize  an  appearance  for  the  other. 
Remedy  against  Judgment  on  unauthorized  appearance. 

Cited  in  Oilman  v.  Tucker,  27  Jones  &  S.  324,  18  N.  Y.  Civ.  Proc.  Rep.  50,  7 
N.  Y.  Supp.  682;  Governor  ex  rel.  University  of  North  Carolina  v.  Lassiter,  83 
N.  C.  38;  Bunton  v.  Lyford,  37  N.  H.  512,  76  A.  D.  144,— holding  that  judgment 
will  not  be  vacated  where  defendant  was  represented  by  an  unauthorized  attorney 
unless  he  is  not  able  to  answer  in  damages ;  Bayer  v.  Raleigh  &  A.  Air  Line  K  Co. 
126  N.  C.  17,  34  8.  E.  100,  granting  relief  to  a  party  injured  by  the  laches  and 
neglect  of  his  attorney  who  is  insolvent;  Den  ex  dem.  Hendrickson  v.  Hendrickson, 
15  N.  J.  L.  102,  denying  relief  to  a  party  in  an  action  in  which  an  attorney  repre- 
wnted  him  without  authority;  Harrill  Bros.  v.  Southern  R.  Co.  144  N.  C.  542, 
57  S.  H.  382,  denying  a  motion  based  on  grounds  that  attorney  misunderstood  and 
exceeded  his  authority;  Abbett  v.  Blohm,  54  App.  Div.  422,  66  N.  Y.  Supp.  838, 
holding  that  refusing  to  vacate  a  judgment  because  of  unauthorized  appearance 
where  the  rights  of  the  plaintiff  would  be  impaired  by  such  a  procedure;  Compher 
▼.  Anawalt,  2  Watts,  490  holding  that  relief  will  be  given  where  defendant  had  no 
knowledge  he  was  being  represented  by  an  unauthorized  attorney;  Butcher  v. 
Qninn,  86  App.  Div.  391,  83  N.  Y.  Supp.  700,  holding  that  judgment  would  not  be 
vacated  because  prosecuted  without  authority  where  the  client  had  acquiesced; 
Williams  v.  Van  Vaulkenburg,  16  How.  Pr.  144,  discussing  unauthorized  appear- 
ance grounds  for  vacating  judgment;  Young  v.  Watson,  155  Mass.  77,  28  N.  E. 
1135;  Washbon  v.  Cope,  144  N.  Y.  287,  39  N.  E.  388,— holding  that  objection  that 
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pftrtj  WM  not  served  with  process  and  that  appearance  for  him  was  onauthorixed 
is  oonfined  to  a  motion  in  the  original  action  in  order  to  obtain  relief. 

Cited  in  notes  in  21  L.RJk.  854,  855,  on  relief  in  equity  from  judgment  ob- 
tained upon  unauthorized  appearance  by  attorney  on  ground  of  fraud  or  col- 
lusion; 60  A.  S.  R.  049,  on  vacation  of  judgments  and  decrees  on  motion  because 
of  unauthorised  appearance;  00  A.  D.  024,  on  effect  of  and  redress  for  injury 
caused  by  judgment  upon  unauthorized  appearance  of  attorney;  21  LuR.A.  850, 
on  right  of  third  parties  to  relief  from  judgment  obtained  from  unauthorized  ap- 
pearance by  attorney;  21  L.R.A.  853,  on  proof  necessary  to  relief  from  judgment 
obtained  from  unauthorized  appearance  by  attorney. 

Distinguished  in  Vilas  t.  Plattsburgh  ft  M.  R.  Co.  (Vilas  ▼.  Butler)  123  N.  Y. 
440,  20  A.  S.  R.  771,  0  h.RJi.  844,  25  N.  E.  941,  26  Abb.  N.  C.  100,  19  N.  Y.  Civ. 
Proc.  Rep.  333,  holding  that  judgment  would  be  vacated  where  it  appeared  that 
defendant  was  a  nonresident  without  knowledge  of  the  action  and  that  attorney 
representing  him  was  without  authority;  Myers  v.  Prefontaine,  40  App.  Div.  603, 
58  N.  Y.  Supp.  70.  setting  aside  an  unauthorized  appearance  for  a  nonresident 
defendant  in  an  action  to  establish  lien  or  oral  estate;  Ellsworth  v.  Campbell, 
31  Barb.  134,  holding  that  where  an  innocent  party  is  injured  by  the  unauthorised 
appearance  of  his  attorney  he  will  be  allowed  to  have  the  action  reopexkeA  and 
come  in  and  plead;  Ferguson  v.  Crawford,  70  N.  Y.  253,  26  A.  R.  589  (reversing 
7  Hun,  25),  holding  that  a  recital  in  a  judgment  roll  that  a  defendant  was  served 
with  notice  and  appeared  does  not , preclude  him  from  showing  that  he  was  not 
served  or  that  he  did  not  appear;  Bogardus  v.  Livingston,  7  Abb.  Pr.  428,  2  Hilt, 
236,  denying  right  to  have  judgment  set  aside  where  the  undisputed  facts  raised 
a  presumption  of  an  authorised  appearance;  New  York  v.  Smith,  29  Jones  ft  S. 
374,  48  N.  Y.  8.  R.  586,  20  N.  Y.  Supp.  666,  vacating  a  judgment  where  no  process 
had  been  served  on  defendant  and  no  one  authorized  to  appear  for  him  where  no 
proceedings  had  been  taken  for  twenty-four  years;  Brown  v.  Nichols,  9  Abb.  Pr. 
N.  8.  1,  holding  a  judgment  rendered  in  a  personal  action  where  an  unauthorized 
attorney  appeared  for  defendant  as  binding  in  a  collateral  action  unless  a  good 
reason  is  shown  for  not  seeking  relief  in  original  action. 

Limited  in  Allen  v.  Stone,  10  Barb.  547,  holding  that  nominal  plaintiff  was  not 
bound  by  the  acts  of  the  attorney  until  he  had  notice  of  the  suit. 

Disapproved  Handley  v.  Jackson,  31  Or.  552,  66  A.  8.  R.  839,  50  Pac.  915,  hold- 
ing that  the  enforcement  of  a  judgment  where  the  defendant  was  represented  by 
an  attorney  without  authority  may  be  restrained  in  equity;  Jones  v.  Williamson, 
6  Coldw..  371,  holding  that  a  judgment  entered  by  the  consent  of  an  unauthorized 
attorney  may  be  set  aside  by  showing  merits  and  no  want  of  diligence;  Cntchfield 
V.  Porter,  3  Ohio,  518;  Price  v.  Ward,  25  N.  J.  L.  225,— holding  that  want  of  au- 
thority by  the  attorney  entering  appearance  or  confessing  judgment  for  the  defend- 
ant may  be  shown  in  avoidance  of  the  judgment;  McEachem  v.  Brackett,  8  Wash. 
652,  40  A.  8.  R.  922,  36  Pac.  600,  holding  that  such  judgment  will  be  set  aside  as 
a  nullity ;  Dobbins  v.  Dupree,  39  Ga.  394,  holding  attorney  presumed  to  have  au- 
thority but  that  presumption  may  be  rebutted  and  judgment  set  aside;  Merritt 
V.  Clow,  2  Tex.  582,  holding  that  a  confession  of  judgment  by  an  unauthorized  at- 
torney would  be  set  aside  the  defendant  being  prejudiced  by  the  act;  Stubbs  v. 
I^avitt,  30  Ala.  352,  holding  that  equity  will  grant  relief  against  a  judgment  at 
law  when  the  party  had  no  notice  of  the  suit  and  did  not  offer  or  authorize  any- 
one to  appear  for  him. 
—  Unanthorized  confession  or  appearance  for  part  of  defendants. 

Cited  in  Grazebrook  v.  M'Creedie,  9  Wend.  437,  denying  a  motion  to  set  aside 
judgment  on  cognovit  by  attorney  as  representing  two  partners,  one  of  whom  bad 
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no  knowledge  of  his  employment  or  of  the  suit,  there  being  no  allegmtion  of  the  ir- 
responsibility of  the  attorney. 

Cited  in  reference  note  in  52  A.  S.  R.  768,  on  attorney's  authority  to  confess 
judgment  for  client. 

Distinguished  in  Everson  v.  Gehrman,  1  Abb.  Pr.  167,  10  How.  Pr.  301,  holding 
that  a  judgment  confessed  by  one  partner  on  behalf  of  the  firm  without  the  consent 
of  the  copartner  may  be  vacated  as  to  the  latter;  Bean  v.  Mather,  1  Daly,  440, 
holding  that  judgment  against  a  firm  would  be  vacated  where  the  appearance 
was  authorized  by  only  one  of  the  copartners  without  the  knowledge  of  the  others. 

Disapproved  in  Gardner  v.  Austin,  14  Pa.  Co.  Ct.  549,  holding  that  a  judgment 
entered  upon  a  warrant  of  attorney  signed  by  a  partnership  name  will  not  be 
stricken  off  where  there  is  no  evidence  who  signed  the  name. 

—  Necessity  of  meritorious  defense. 

Cited  in  Chambers  v.  Gallup,  30  Tex.  Civ.  App.  424,  70  S.  W.  1009,  refusing  to 
set  aside  such  judgment  no  meritorious  defense  being  alleged. 

—  KeoessUy  of  recourse  to  attorney. 

Cited  in  Armstrong  v.  Craig,  18  Barb.  387,  holding  that  court  will  not  inter- 
fere with  judgment  but  leave  the  party  to  his  remedy  against  the  attorney  if  he 
is  responsible. 

Distinguished  in  Norlinger  v.  De  Mier,  54  Hun,  276,  18  N.  Y.  Civ.  Proc.  Rep. 
47,  7  N.  Y.  Supp.  463,  holding  that  an  unauthorized  appearance  for  nonresident 
special  partners  by  direction  of  a  general  partner  would  be  set  aside  instead  of  the 
partners  being  remitted  to  an  action  against  the  attorney  for  damages. 

Disapproved  in  Lyon  v.  Boilvin,  7  111.  629,  holding  that  a  court  may  set  aside 
a  judgment  against  a  party  represented  by  one  not  authorized  to  appear  without 
compelling  him  to  resort  to  chancery  or  a  suit  against  the  attorney. 

—  Retaining  Judgment  while  letting  In  defense. 

Cited  in  Floyd  County  Agri.  k  Mechanical  Asso.  v.  Tompkins,  23  Ind.  348; 
Pierson  v.  Holman,  5  Blackf.  482, — ^holding  that  such  judgment  will  not  be  set 
aside  but  will  be  suspended  to  allow  the  defendant  to  plead  the  merits  of  the 
case;  Wiley  v.  Pratt,  23  Ind.  628;  New  Castle  &  R.  R.  Co.  v.  Chambers,  6  Ind. 
346,— on  same  point;  Lake  v.  Cook,  15  111.  353,  holding  that  judgment  entered 
against  a  defendant  represented  by  an  attorney  would  be  allowed  to  stand  until 
the  merits  of  the  case  were  heard  and  determined. 

Cited  in  note  in  41  L.RJI.  224,  on  power  to  continue  lien  on  opening  judgment 
to  permit  defense. 

—  Remedy  by  appeal. 

Cited  in  Bates  v.  Voorhees,  20  N.  Y.  525,  holding  that  the  unauthorized  appear 
anee  is  not  so  binding  upon  a  party  as  to  deprive  him  of  his  right  of  appeal; 
People  V.  New  York,  11  Abb.  Pr.  66,  holding  the  right  of  appeal  not  lost  by  the 
unauthorized  acts  of  attorney. 
Power  of  court  of  record  to  vacate  judgments. 

Cited  in  Denton  v.  Denton,  41  How.  Pr.  221,  holding  that  where  a  judgment  of 
divorce  had  been  obtained  by  fraud  it  would  be  set  aside;  Bronnall  v.  Root,  1 
Chester.  Co.  Rep.  471,  on  right  to  relief  on  ground  of  fraud  against  award  and 
judgment  though  r^^larly  obtained. 
Acts  or  misconduct  of  attorney  as  grounds  for  relief. 

Cited  in  Tetrault  v.  Foumier,  187  Mass.  58,  72  N.  £.  351,  on  negligence  of  at- 
torney as  grounds  for  relief. 

—  As  to  defaults  suffered  by  attorney. 

Cited  in  Saleski  v.  Boyd,  32  Ark.  74,  holding  that  while  an  attorney  has  no 
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right  to  oompromifle  his  client's  ease  without  special  authority,  the  judgment 
would  not  be  set  aside  unless  fraud  or  collusion  appeared  or  the  defendant  would 
be  irreparably  injured;  Herbert  t.  Lawrence,  21  N.  Y.  Civ.  Proc.  Rep.  336.  42  N. 
Y.  8.  R.  406,  18  N.  Y.  Supp.  95,  allowing  a  judgment  to  be  reopened  where  the 
defendant's  attorney  withdrew  the  answer  without  his  knowledge  and  where  the 
plaintiff  was  not  injured  by  the  delay  in  asking  for  relief;  Meacham  v.  Dudley, 
6  Wend.  614,  holding  that  a  default  in  pleading  would  be  opened  when  caused  by 
neglect  oi  the  attorney  who  is  insolvent 
lU^Ilef  from  fraudulent  acts  of  attorney. 

Cited  in  Yates  v.  Horanson,  7  Robt.  12,  holding  that  facts  amounting  to  collusion 
between  plaintiff's  attorney  and  an  unauthorized  attorney  representing  defendant 
incontradicted  or  explained  was  cause  for  vacatii^  a  judgment;  De  Louis  v.  Meek, 
2  G.  Greene,  55,  50  A.  D.  491,  holding  fraud  and  collusion  between  the  attorneys 
for  the  parties  grounds  for  equitable  relief;  Bingham  v.  Winona  County,  6  Minn. 
136,  Gil.  82,  on  fraud  and  collusion  as  grounds  for  setting  aside  a  stipulation  made 
by  the  attorneys  for  the  parties;  Harshey  v.  Blackmarr,  20  Iowa,  161,  89  A.  D. 
520,  holding  defendants  were  entitled  to  relief  from  a  decree  where  an  answer  was 
fraudulently  procured  to  be  filed  by  attorneys  without  color  of  authority;  Gris- 
wold  V.  Griswold,  14  How.  Pr.  446,  on  collusion  as  grounds  for  relief  against  a 
judgment. 

Distinguished  in  Leet  v.  McMaster,  51  Barb.  236,  refusing  to  set  aside  a  public 
sale  made  by  an  attorney  in  disregard  of  his  client's  instructions  where  the  price 
received  was  a  fair  one  and  there  was  no  fraud  on  the  part  of  the  buyer. 
General  anthority  of  attorney  of  record. 

Cited  in  Gailhird  Y.  Smart,  6  Cow.  385,  holding  that  he  may  discontinue  a  suit 
in  virtue  of  his  general  power  as  attorney  on  record;  Marling  v.  Robrecht,  13  W. 
Va.  440,  holding  that  a  practicing  attorney  may  accept  service  of  a  writ  or  notice 
for  his  client  if  done  in  good  faith;  Smith  v.  Barnes,  9  Misc.  368,  24  N.  Y.  Civ. 
Proc.  Rep.  49,  29  N.  Y.  Supp.  692,  holding  that  in  the  absence  of  fraud  an  at- 
torney without  special  authority  may  waive  the  right  of  appeal ;  Cox  v.  New  York 
C.  ft  II.  R.  R.  Co.  63  N.  Y.  414,  holding  client  bound  by  unauthorized  agreement  by 
counsel  to  allow  a  cause  of  action  to  survive  on  the  case  of  death  on  consideration 
that  cause  be  put  over  to  next  term;  Yoakum  v.  Tilden,  3  W.  Va.  167,  100  A.  D. 
738,  holding  the  payment  of  a  judgment  to  plaintiff's  attorney  before  notice  of 
revocation  of  his  authority  is  binding  on  plaintiff;  Beverly  v.  Stephens,  17  Ala, 
701,  on  peculiar  powers  of  attorneys  as  regarding  their  client's  interests;  Kenyon 
v.  Shreck,  52  III.  382;  Boulden  v.  Uebel,  17  Serg.  4  R.  312, — discussing  the  author- 
ity of  attorneys  and  their  relationship  to  their  clients;  Holbert  v.  Montgomery, 
5  Dana,  11,  as  to  when  the  authority  of  attorney  to  bind  client  ceased;  Stewart  v. 
Flowers,  44  Miss.  513,  7  A.  R.  707,  on  lien  of  attorneys  on  judgments. 
Presumption  as  to  authority  of  attorney. 

Cited  in  Gifford  v.  Thorn,  9  N.  J.  Eq.  702;  Leavitt  v.  Wallace,  12  N.  H.  489, — 
holding  that  appearance  by  an  attorney  in  a  suit  pending  is  presumed  to  be 
regular;  Fowler  v.  Morrill,  8  Tex.  153;  Hatch  v.  Stitt,  66  Pa.  264,— on  presump- 
tion of  attorney's  authority  to  appear  for  client;  Kirschbaum  v.  Scott,  35  Neh. 
199,  62  N.  W.  1112,  holding  that  authority  may  be  disproved;  Harrod  v.  Barretto, 
2  Hall,  301,  holding  that  a  plaintiff  could  not  set  up  the  averment  in  the  judgment 
record  to  a  plea  of  nonappearance  but  must  take  issue  on  the  fact  of  appearance ; 
Prince  v.  Griffin,  16  Iowa,  562;  Rogers  v.  Bums,  27  Pa.  525, — holding  judgment 
for  costs  entered  in  a  foreign  jurisdiction  could  not  be  impeached  because  the 
record  does  not  show  the  warrant  of  attorney ;  Hedges  v.  Whitehall  Mfg.  Co.  1  N. 
Y.  City  Ct.  Rep.  137,  holding  an  appearance  by  responsible  attorney  good  until  set 
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aside  by  the  court;  Mobile  Transp.  Co.  v.  Mobile,  128  Ala.  336,  86  A.  S.  R.  143,  64 
Li.R.A.  333,  30  So.  645,  holding  the  attorney's  oath  sufficient  evidence  of  his 
authority  to  institute  a  suit;  American  Ins.  Co.  v.  Oakley,  9  Page,  496,  38  A.  D. 
661 ;  Preston  v.  Fitch,  46  N.  Y.  S.  R.  588,  19  N.  Y.  Supp.  849;  Lagow  v.  Patterson, 
1  Blackf.  327;  Acker  v.  Ledyard,  8  N.  Y.  62, — on  the  refusal  of  the  courts  to 
question  the  authority  of  attorneys  of  the  court  appearing  for  a  party;  People 
ex  rel.  Allen  v.  Murray,  2  Misc.  162,  23  N.  Y.  Civ.  Proc.  Rep.  71,  23  N.  Y.  Supp. 
160,  denying  the  right  of  a  justice  to  question  the  appearance  of  a  regular 
attorney. 

Necessity  of  warrant  of  attorney  to  appear. 

Cited  in  Mexico  v.  De  Aranzoz,  5  Duer,  643;  Tally  v.  Reynolds,  1  Ark.  99,  31 
A.  D.  737 ;  The  Republic  v.  Arrangois,  1  Abb.  Pr.  437, — holding  that  in  the  absence 
of  fraud  a  responsible  attorney  will  not  be  compelled  to  exhibit  his  authority  to  ap- 
pear; Wilcox  V.  Kassick,  2  Mich.  165;  Stanton-Thompson  Co.  v.  Crane,  24  Nev. 
171,  51  Pac.  116, — holding  authority  of  a  regular  attorney  to  appear  in  a  suit  is 
presumed  without  warrant;  Sinmions  v.  Jacobs,  62  Me.  147,  on  same  point; 
Ross  V.  Baker,  6  Watts,  561  (dissenting  opinion),  on  necessity  of  filing  warrant  of 
attorney  on  commencement  of  suit. 
liiabillty  of  client  for  acts  of  attorney. 

Cited  in  Eastman  v.  Coos  Bank,  1  N.  H.  23;  Briggs  v.  Gardner,  21  N.  Y.  Civ. 
Proc.  Rep.  42,  60  Hun,  643,  15  N.  Y.  Supp.  335;  Hamilton  v.  Wright,  37  N.  Y. 
502, — holding  a  party  liable  for  costs  in  an  action  prosecuted  by  an  attorney  in 
his  name  without  authority  and  which  fails;  Smyth  v.  Balch,  40  N.  H.  363,  hold- 
ing same  unless  his  attorney  is  insolvent;  Rogers  v.  McKenzie,  81  N.  C.  164, 
holding  plaintiff  boimd  by  discharge  of  a  judgment  made  by  an  attorney 
associated  with  plaintiff's  attorney  and  where  name  was  on  the  docket,  but  of 
whose  employment  plaintiff  was  unaware;  Den  ex  dem.  Hendrickson  v.  Hendrick- 
son,  15  N.  J.  L.  102,  on  liability  of  party  for  unauthorized  acts  of  attorney. 

Distinguished  in  Taylor  v.  Trask,  7  Cow.  249,  differentiating  the  relation  of 
attorney  and  client  from  that  of  plaintiff  and  a  justice  of  the  peace. 
litability  of  attorney  for  nnantborized  act. 

Cited  in  Alton  v.  Gilmanton,  2  N.  H.  520,  holding  that  while  an  attorney  has, 
esD  officio,  authority  to  bind  his  client  yet  he  is  liable  to  him  for  an  abuse  of  his 
authority;  Wilson  v.  Spring,  64  111.  14,  holding  that  an  attorney  may  bind  his 
client  by  admissions,  and  if  injury  results  he  is  liable  to  the  client;  Post  v. 
Charlesworth,  66  Hun,  256,  21  N.  Y.  Supp.  168,  granting  relief  to  a  party  as 
against  an  unauthorized  appearance  by  compelling  the  attorney  to  pay  the  judg- 
ment recovered  he  being  responsible. 

Cited  in  reference  note  in  56  A.  D.  549,  on  liability  of  attorney  for  unauthorized 
appearance. 

Distinguished  in  Brooks  v.  Harrison,  2  Ala.  209,  allowing  a  surety  on  a  bond  to 
enjoin  its  execution  on  the  grounds  that  the  use  of  his  name  was  a  forgery  and 
unauthorized. 

5  AM.  DEC.  245,  LOSES  v.  DUNKIN,  7  JOHNS.  70. 
Notes  payable  on  demand. 

Cited  in  note  in  80  A.  D.  250,  251,  on  promissory  notes  payable  on  demand. 

—  Wben  deemed  dishonored. 

Cited  in  Goodwin  v.  Davenport,  47  Me.  112,  74  A.  D.  478;  Jones  v.  Robinson,  11 
Ark.  504,  64  A.  D.  212;  Lockwood  v.  Crawford,  18  Conn.  361,— holding  that 
reasonable  time  in  which  to  make  demand  and  give  notice  of  dishonor  is  to  be 
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determined  by  the  peculiar  circumstaneef  of  the  case;  Paine  t.  Central  YermoBt 
R.  Co.  118  U.  S.  162,  30  L.  ed.  193,  6  Sup.  Ct.  Bep.  1019;  Morgan  v.  United  States, 
13  U.  S.  476,  28  L.  ed.  1044,  6  Sup.  Ct.  Rep.  588,— on  aame  point;  Carll  v.  Brown, 
2  Mich.  401,  holding  demand  note  dishonored  unless  indorsed  within  a  reasonable 
time;  Salmon  v.  Grosvenor,  66  Barb.  160,  on  time  in  which  demand  of  payment 
must  be  made  and  notice  given  to  charge  indorser;  Leonard  y.  Olson,  99  lows, 
162,  61  A.  8.  R.  230,  35  L.R.A.  381,  68  N.  W.  677,  holding  that  a  demand  made 
ten  years  after  date  of  giving  was  not  made  within  a  reasonable  time;  Sice  v. 
Cunningham,  1  Cow.  397,  holding  that  where  the  parties  resided  in  the  same  city 
five  months  was  an  unreasonable  delay  in  demanding  payment  on  a  demand  note; 
Niver  v.  Best,  10  Barb.  369,  concerning  demand  paper  over  three  years  old  as 
overdue  and  dishonored;  Merritt  v.  Todd,  23  N.  Y.  28,  80  A.  D.  243  (dissenting 
opinion),  on  same  point;  Herrick  v.  Woolverton,  41  N.  Y.  581,  1  A.  R.  461,  2 
Phi  la.  Leg.  Gaz.  265  (reversing  42  Barb.  50),  holding  a  donand  note  overdue  and 
dishonored  three  months  after  date;  First  Nat  Bank  v.  Mineral  Farm  ConsoL 
Min.  Co.  17  Colo.  App.  452,  68  Pac.  981,  denying  the  dishonor  of  a  note  three 
months  outstanding;  Aymar  v.  Beers,  7  Cow.  705,  17  A.  D.  538,  on  when  a  demand 
note  would  be  deemed  dishonored. 

Distinguished  in  M'Kinney  v.  Crawford,  8  Serg.  k  R.  351,  holding  that  on  a 
demand  note  indorsed  ei^t  months  after  date  to  charge  the  indorser,  demaad 
and  notice  must  be  shown. 

—  Defenses  against  indorsee. 

Cited  in  Emerson  v.  Crocker,  5  N.  H.  159,  holding  that  a  party  could  not  set 
up  defenses  against  the  rightful  owner  of  demand  notes  taken  ten  months  after 
date;  Cromwell  v.  Arrott,  1  Serg.  k  R.  180,  holding  that  where  the  maker 
received  notice  of  assignment  fourteen  months  after  date  of  making  he  might  set 
up  payments  made  to  the  payee  in  the  meantime;  Gardner  v.  Beacon  Trust  O. 
190  Mass.  27,  112  A.  S.  R.  303,  2  LJt.A.(N.S.)  767,  76  N.  E.  455,  5  A.  ft  £.  Ann. 
Cas.  581,  holding  that  discussing  when  the  purchaser  of  an  overdue  note  takes  it 
subject  to  equities  of  maker. 

Cited  in  notes  in  46  L.RJl.  778,  on  payment  as  a  defense  to  negotiable  paper 
transferred  after  maturity;  4  £.  R.  C.  408,  on  effect  of  transfer  of  bill  of  exchange 
payable  on  demand,  made  three  months  after  date,  to  admit  equities. 

—  Interest-bearing  demand  notes. 

Cited  in  Elliott  v.  Smitherman,  19  N.  C.  (2  Dev.  ft  B.  L.)  338;  Perry  ▼.  Green. 
19  N.  J.  L.  61,  38  A.  D.  536,— on  demand  notes  bearing  interest  as  within  general 
rule  of  dishonor  by  lapse  of  time. 

Cited  in  note  in  80  A.  D.  252,  on  nature  of  notes  payable  on  demand  with 
interest. 

5  AM.  DEO.  246,  BEEOKBR  ▼.  BEECKER,  7  JOHNS.  ••. 
When  an  action  at  law  will  lie  for  a  legacy  charged  upon  land. 

Cited  in  Mesick  v.  New,  7  N.  Y.  163,  Brown  v.  Purer,  4  Serg.  ft  R.  213,  8  A 
D.  693;  Kelsey  v.  Deyo,  3  Cow.  133, — holding  that  an  action  would  lie  where  a 
legacy  was  made  a  charge  upon  land  when  the  devisee  entered  into  possession  and 
promised  to  pay;  Kelsey  v.  Western,  2  N.  Y.  600;  Bugbee  v.  Sargent,  23  Me. 
269, — on  same  point;  Elwood  v.  Deifendorf,  5  Barb.  398,  denying  right  of  action 
at  law  where  the  devisee  had  made  no  express  promise  to  pay  the  debts  charged 
upon  the  devise;  Perry  v.  Hale,  44  N.  H.  363,  holding  an  acceptance  of  a  devise 
is  necessary  to  charge  the  devisee  with  a  legacy  charged  upon  the  devise;  Pidc- 
ering  v.  Pickering,  15  N.  H.  281,  discussing  when  an  action  at  law  would  He; 
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Taylor  v.  Woodward,  9  N.  J.  L.  116,  17  A.  D.  462,  on  recovery  of  legacies  charged 
on  land  in  actions  at  law. 

Cited  in  reference  notes  in  43  A.  D.  518,  on  suits  to  recover  l^^acies;  38  A.  D. 
773,  as  to  when  legacy  is  charge  on  land  and  remedy  for  recovery  thereof. 

Distinguished  in  Oridley  v.  Oridley,  24  N.  Y.  130  (reversing  33  Barb.  250), 
holding  that  action  could  be  maintained  although  there  was  no  express  promise 
to  pay  the  legacy  when  the  devise  was  accepted;  Van  Orden  v.  Van  Orden,  10 
Johns.  30,  6  A.  D.  314,  holding  that  action  would  lie  although  no  express 
promise  by  devisee  where  he  entered  into  possession  under  the  devise;  Tilton  v. 
Tilton,  41  N.  H.  479;  Pickering  v.  Pickering,  6  N.  H.  120,— holding  a  promise 
by  the  devisee  not  necessary  to  sustain  the  action;  Payne  v.  Smith,  12  N.  H.  34, 
on  same  point;  Piper  v.  Piper,  2  N.  H.  439,  holding  action  lies  where  devisee 
entered  into  possession. 
Acdon  to  enforce  trust  or  charge. 

Cited  in  White  v.  Richardson,  12  N.  H.  93;  Butterfield  v.  Hartshorn,  7  N.  H. 
345,  26  A.  D.  741,— on  right  to  action  on  an  express  promise  by  trustee  to 
creditor;  Gause  v.  Hughes,  9  Port.  (Ala.)  552,  holding  that  a  promise  by  the 
executor  to  pay  a  legacy  made  a  charge  upon  the  estate  was  sufficient  to  sus- 
tain an  action;  Holly  v.  Rathbone,  8  Johns.  148,  holding  action  would  lie  where 
trustee  of  a  pauper's  funds  agreed  to  pay  her  debts;  Frost  v.  Frost,  4  Edw.  Ch. 
783,  on'  necessity  of  an  express  promise  to  charge  estate. 

Distinguished  in  Weston  v.  Barker,  12  Johns.  276,  7  A.  D.  319,  holding  an 
action  would  lie  against  a  trustee  of  funds  the  acceptance  of  the  trust  raising  an 
express  promise  to  pay. 
Allegatfon  of  express  promise  cured  by  verdict. 

Cited  in  Gregory  ▼.  Mack,  3  Hill,  380,  on  promise  laid  in  declaration  as  express 
promise  after  verdict;  Smith  ▼.  Johnson,  Hill  4  D.  Supp.  240,  on  same  point. 

5  AM.  DEO.  249,  WHITE  ▼.  CANFIEU>,  7  JOHNS.   117. 
Effect  of  exemption  or  discharge  of  debtor  in  another  state. 

Cited  in  Stem  v.  Schlesinger,  25  N.  Y.  S.  R.  853,  5  N.  Y.  Supp.  1,  holding 
discharge  of  debtor  from  arrest  for  debt  in  one  state  does  not  affect  right  to 
enforce  the  debt  in  another  state  according  to  its  laws;  Wood  v.  Malin,  10  N.  J.  L. 
208,  holding  fact  that  debtor  took  benefit  of  insolvent  law  in  state  where  contract 
was  made  and  both  parties  resided  at  the  time,  no  defense  to  arrest  for  the  debt 
in  another  state;  Hubbard  v.  Wentworth,  3  N.  H.  43,  holding  debtor's  body  not 
exempt  from  arrest  in  one  state  because  of  commitment  and  discharge  in  another 
state  for  same  debt;  Woodbridge  v.  Wright,  3  Conn.  523,  holding  creditor  in  state 
where  suit  was  brought  entitled  to  execution  against  estate  and  body  of  debtor 
though  he  was  discharged  by  insolvent  law  of  state  where  contract  was  made; 
Hinkley  v.  Marean,  3  Mason,  88,  Fed.  Cas.  No.  6,523,  holding  discharge  of  person 
and  present  estate  under  insolvent  laws  of  one  state  no  bar  to  suit  in  another 
state;  Belmont  v.  Cornen,  48  Conn.  338,  holding  a  statute  of  New  York  providing 
that  after  a  bill  of  foreclosure  shall  be  filed,  while  it  is  pending  and  after  decree 
thereon,  no  proceedings  shall  be  had  at  law  for  recovery  of  the  debt  unless 
authorized  by  chancery,  pertains  to  the  remedy  only  and  not  applicable  to  pro- 
ceedings in  another  state;  Le  Roy  v.  Crowninshield,  2  Mason,  151,  Fed.  Cas.  No. 
8,269,  holding  plea  of  statute  of  limitations  of  state  where  contract  was  made  no 
bar  to  suit  in  foreign  tribunal;  Whittemore  v.  Adams,  2  Cow.  626,  holding  dis- 
charge in  insolvency  in  one  state  which  exempts  debtor  from  arrest  but  does  not 
discharge  the  contract  is  of  no  force  in  another  state;  Blanchard  v.  Russell,  13 
Mass.  1,  7  A.  D.  106,  holding  a  discharge  under  bankrupt  law  of  stata  wbera  eon- 
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tract  was  made  is  a  good  bar  to  action  in  another  state  of  which  creditor  was 
a  citizen;  Miller  y.  Smith,  16  Wend.  426,  on  effect  of  discharge  of  debtor  from 
imprisonment  in  one  state  on  liability  under  the  contract  in  another. 

Cited  in  reference  notes  in  6  A.  D.  481,  on  effect  of  discharge  under  foreign 
bankmptcy  law;  64  A.  D.  716,  on  effect  of  discharge  under  foreign  bankrupt 
law;  12  A.  D.  141,  on  effect  of  discharge  imder  insolvent  law  of  another  state; 
43  A.  D.  464;  46  A.  D.  646,— on  effect  of  discharge  under  state  insolvent  laws  on 
foreign  creditors. 

Cited  in  notes  in  94  A.  S.  R.  666,  on  foreign  proceedings  in  bankruptcy  and 
in  insolvency;  37  A.  D.  260,  on  validity  of  state  insolvent  laws  as  respects 
antecedent  debts  and  ind^tedneea  to  nonresidents;  23  A.  8.  R.  112,  on  collateral 
attacks  upon  judgments  of  foreign  court  of  bankruptcy. 

Distinguished  in  Hochstadter  v.  Hays,  11  Colo.  118,  17  Pac.  289,  holding 
married  woman  not  liable  to  personal  judgment  at  law  on  debt  contracted  as 
partner  in  state  providing  married  woman's  contracts  valid  only  against  her 
separate  estate  in  equity. 

5  AM.  DEO.  S50,  PANGBURN  ▼.  PATRIDGE,  7  JOHNS.   140. 
When  action  of  replevin  Ilea. 

Cited  in  Vaiden  v.  Bell,  3  Rand.  (Va.)  448,  holding  it  the  proper  action  to 
recover  slaves  unlawfully  taken;  Morin  v.  Bailey,  66  Miss.  670,  holding  it  would 
lie  against  a  garnishee  where  no  judgment  had  been  rendered  against  the 
garnishee  affecting  the  property;  Parley  v.  Lincoln,  51  N.  H.  677,  12  A.  R.  182, 
affirming  right  to  maintain  where  the  purchase  from  plaintiff's  was  fraudulent; 
Dame  v.  Dame,  43  N.  H.  37,  holding  that  discussing  when  the  action  would  lie; 
Stanley  v.  Gaylord,  55  Mass.  636,  48  A.  D.  643,  on  remedies  for  the  wrongful 
taking  of  property;  Bouldin  v.  Alexander,  7  T.  B.  Mon.  426,  discussing  replevin 
as  the  remedy  for  the  wrongful  taking  of  property. 

Cited  in  reference  notes  in  10  A.  D.  468;  20  A.  D.  606;  26  A.  D.  688,  689,— as 
to  when  replevin  lies;  80  A.  S.  R.  742,  743,  as  to  when  replevin  or  claim  and 
delivery  is  sustainable. 
—  Necessity  of  wrongful  taking  from  plaintiff's  possession. 

Cited  in  Wheelock  v.  Cozzens,  6  How.  (Miss.)  279;  Harwood  v.  Smethurst,  29 
N.  J.  L.  196,  80  A.  D.  207, — holding  that  in  order  to  sustain  the  taking  must  have 
been  unlawful ;  Trapnall  v.  Hattier,  6  Ark.  18,  holding  replevin  would  not  lie  where 
a  runaway  slave  was  sold  to  an  innocent  purchaser,  as  there  was  no  unlawful 
taking;  Town  v.  Evans,  6  Ark.  260,  holding  in  an  action  at  oonunon  law  it  was 
necessary  to  show  a  wrongful  taking  of  property;  Dickson  v.  Mathers,  Hempst 
66,  Fed.  Cas.  No.  3,898a;  Wright  v.  Armstrong,  1  111.  130,— affirming  necessity  of 
there  being  a  wrongful  taking  either  actual  or  constructive  in  order  to  maintain 
replevin ;  Rogera  v.  Arnold,  12  Wend.  30,  on  wrongful  taking  of  property  as  suffi- 
cient to  nuiintain  replevin;  Hymann  v.  Cook,  How.  App.  Cas.  419;  Pirani  v. 
Barden,  5  Ark.  81;  Daggett  v.  Robins,  2  Blackf.  416,  21  A.  D.  752;  Moore  v. 
Kepner,  7  Neb.  291 ;  Osgood  v.  Green,  30  N.  H.  210, — on  necessity  of  there  being 
a  wrongful  taking;  Martin  v.  Martin,  12  Leigh,  495,  on  the  gist  of  the  action  being 
the  tortious  taking;  First  Nat.  Bank  v.  Dunn,  97  N.  Y.  149,  49  A.  R.  517,  differ- 
entiating between  a  taking  on  execution  and  on  replevin;  Ramsdell  v.  Buswell, 
64  Me.  546,  holding  possession  necessary  by  defendant  in  order  to  maintain  re- 
plevin; Sayward  v.  Warren,  27  Me.  453,  holding  plaintiff  might  recover  for  hay 
wrongfully  converted,  although  defendant  had  parted  with  possession  before  com- 
mencement of  the  suit;  Brockway  v.  Bumap,  16  Barb.  309,  holding  an  action 
might  be  maintained  to  recover  personal  property  though  the  defendant  had  wrong- 
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fully  parted  with  poBsession  before  commencement  of  suit;  McCoy  v.  Cadle,  5 
Iowa,  567,  holding  that  party  entitled  to  present  possession  of  property  might 
maintain  replevin  for  it  even  against  the  rightful  owner. 

Cited  in  reference  note  in  38  A.  D.  546,  on  necessity  for  tortious  taking  to  au- 
thorize replevin. 

Distinguished  in  Brockway  v.  Bumap,  12  Barb.  347,  8  How.  188,  denying  right 
to  maintain  replevin  where  the  property  was  not  in  defendant's  possession  at 
commencement  of  the  suit. 

Disapproved  in  Sutherland  v.  Brace,  18  C.  C.  A.  199,  34  U.  S.  App.  454,  71  Fed. 
469,  holding  where  vendors  were  to  have  a  lien  on  lumber  manufactured  from  logs 
sold  a  refusal  by  vendee  to  give  possession  upon  failure  to  pay  amounts  to  a 
wrongful  detention  for  which  replevin  will  lie. 

—  Election  to  bring  trespass. 

Cited  in  Caldwell  v.  West,  21  N.  J.  L.  411,  on  right  to  maintain  where  trespass 
de  bonis  asportatis  can  be  maintained;  Beebe  v.  De  Baun,  8  Ark.  610,  on  same 
point. 

—  For  wrongful  taking  under  process. 

Cited  in  Bruen  v.  Ogden,  11  N.  J.  L.  370,  20  A.  D.  593;  Stewart  v.  Wells,  6 
Barb.  79;  Neff  v.  Thompson,  8  Barb.  213;  Philips  v.  Harriss,  3  J.  J.  Marsh.  122, 
19  A.  D.  166;  Williamson  v.  Ringgold,  4  Cranch,  C.  C.  39,  Fed.  Cas.  No.  17,755; 
Thompson  v.  Button,  14  Johns.  84, — ^afllrming  right  to  maintain  it  to  recover  goods 
taken  by  an  officer  under  an  execution  against  another;  Clark  v.  Skinner,  20 
Johns.  4G5,  11  A.  D.  302,  holding  same  where  property  of  master  was  taken  under 
an  execution  against  a  servant;  Allen  v.  Crary,  10  Wend.  349,  25  A.  D.  506, 
holding  action  will  lie  against  a  plaintiff  in  execution  where  the  property  taken 
did  not  belong  to  defendant  in  execution;  Mills  v.  Martin,  19  Johns.  7,  holding 
action  proper  where  property  was  taken  under  a  void  process  issued  by  a  court 
martial;  Smith  v.  Huntington,  3  N.  H.  76,  14  A.  D.  331,  holding  action  not  to 
lie  for  goods  taken  on  mesne  process;  Butts  v.  Woods,  4  N.  M.  343,  16  Pac.  617, 
holding  replevin  will  not  lie  by  a  third  person  claiming  right  to  possession  as 
against  a  sheriff  who  has  seised  the  property  under  a  valid  writ;  Dudley  v.  Ross, 
27  Wis.  679,  holding  it  would  lie  against  an  officnr  seizing  property  for  an  invalid 
tax;  Gist  V.  Cole,  2  Nott  &  M'C.  456,  10  A.  D.  616,  holding  it  will  not  lie  against 
an  officer  taking  property  under  a  valid  execution;  Huber  v.  Sharck,  2  Browne 
(Pa.)  160,  holding  replevin  would  lie  against  the  vendee  of  the  sheriff  for  goods 
levied  on  and  sold  by  virtue  of  an  execution. 

Cited  in  reference  note  in  28  A.  D.  44,  on  action  for  possession  of  chattels  seized 
under  execution. 

Cited  in  notes  in  9  A.  D.  106,  on  replevin  of  goods  in  officer's  hands;  20  A.  D. 
698,  on  action  for  possession  of  chattels  levied  upon  under  execution. 

—  Wbere  goods  are  subject  to  lien  or  special  ownership. 

Cited  in  Dunham  v.  Wyckoff,  3  Wend.  280,  20  A.  D.  696,  holding  same  when 
brought  by  owner  of  the  goods  against  officer  taking  them  from  the  possession  of 
a  defendant  in  execution;  Wheeler  v.  McFarland,  10  Wend.  318,  affirming  right  of 
parties  having  a  lien  to  maintain  an  action  as  against  a  sheriff  taking  property 
under  execution  against  the  owner;  Miller  v.  Adsit,  16  Wend.  335,  holding  action 
to  lie  by  a  receiptor  of  goods  taken  in  execution  against  another  in  whose  posses- 
sion they  were  when  the  receiptor  is  chargeable  with  their  delivery;  Ely  v.  Ehle,  3 
N.  Y.  606,  affirming  right  of  owner  to  maintain  an  action  against  a  purchaser 
from  a  carrier,  there  being  no  delivery;  Johnson  v.  Camley,  10  N.  Y.  570,  61  A.  D. 
762,  affirming  right  of  party  having  an  equitable  interest  to  maintain  the  action  as 
against  a  wrongdoer  though  the  right  to  the  property  is  in  another;  Owen  v. 
Am.  Dec.  Vol  I. — 46. 
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Boyle,  22  Me.  47,  denying  right  of  landlord  of  a  warehonae  to  take  property  stored 
there  by  a  third  party  on  a  diitreas  warrant  for  rent  due  from  the  lessee;  Saw- 
telle  V.  Rollins,  23  Me.  196,  affirming  right  of  a  bankrupt  to  replevy  goods  taken 
unlawfully  from  his  possession ;  Meany  t.  Head,  1  Mason,  319,  Fed.  Cas.  No.  9,379, 
holding  where  goods  placed  in  bailment  were  unlawfully  converted  or  detained  re- 
plevin would  not  lie  to  recover. 

Distinguished  in  Marshall  v.  Davis,  1  Wend.  109,  19  A.  D.  463,  denying  right  of 
action  where  the  defendant  purchased  the  pfopariy  from  one  having  a  special 
property  therein. 
Effect  of  plea  of  non  o^lt  In  replevin. 

Cited  in  Wilson  v.  Royston,  2  Ark.  316,  holding  that  pka  of  nan  cepit  in  replevin 
admitted  the  property  to  be  in  plaintiff  and  that  he  was  previously  in  possession. 

5  AM.  DEC.  S52,  OSBORNE  T.  MOSS,  7  JOHNS.   161. 
Validity  of  fraudulent  conveyances  as  between  parties. 

Cited  in  Hayner  v.  Fowler,  16  Barb.  300;  Lynch  v.  Dowling,  1  N.  T.  City  Ct. 
Rep.  163;  Waterbury  v.  Westervelt,  9  N.  Y.  698;  Davy  v.  Kelley,  66  Wis,  462, 
29  N.  W.  232;  Spalding  v.  Grigg,  4  Ga.  76;  Nellis  v.  Clark,  20  Wend.  24,— holding 
such  conveyance  binding  on  parties;  Mackie  v.  Cairns,  6  Cow.  647,  16  A.  D.  477, 
holding  such  conveyance  a  transfer  of  title  as  between  parties;  Nichols  v.  Patten, 
18  Me.  231,  36  A.  D.  713,  holding  same  of  fraudulent  conveyance  of  chattels; 
Tbomburg  v.  Bowen,  37  W.  Va.  638,  16  S.  £.  826,  holding  that  fraudulent  grantee 
can  convey  a  good  title  to  another;  Sickman  v.  Lapsley,  13  Serg.  &  R.  224,  15 
A.  D.  696;  Porter  v.  Clark,  12  How.  Pr.  107;  Porter  v.  Williams,  9  N.  Y.  142, 
69  A.  D.  619, — holding  that  a  fraudulent  grantor  cannot  impeach  his  own  grant; 
Andrews  v.  Marshall,  43  Me.  272,  holding  that  a  fraudulent  grantor  parts  with  all 
his  interest;  Bibb  v.  Baker,  17  B.  Mon.  292,  holding  that  a  fraudulent  grantee  of 
8 laves  may  recover  them  from  grantor  who  has  possession  of  them;  Hoeser  v. 
Kraeka,  29  Tex.  460,  holding  that  fraudulent  grantee  may  enforce  the  delivery  of 
the  article  sold;  Dyer  v.  Horner,  39  Mass.  263,  holding  conveyance  void  as  to 
creditors  valid  consideration  for  a  note;  Carpenter  v.  McClure,  39  Vt.  9,  91  A.  D 
370,  holding  that  a  covinous  note  given  to  defraud  creditors  may  be  enforced 
against  the  maker;  Todd  v.  Neal,  49  Ala.  206,  holding  that  the  residue  of  a  fund 
from  a  fraudulent  conveyance  left  after  the  complainant  creditors  are  paid  be- 
longs to  the  donee  of  the  conveyance  and  not  to  representatives  of  the  estate;  Abney 
V.  Kingsland,  10  Ala.  365,  44  A.  D.  491,  holding  that  a  defendant  in  execution  who 
furnishes  money  to  party  to  make  purchase  with  a  fraudulent  intent  cannot 
assert  title  to  property  purchased;  Den  ex  dem.  Stewart  v.  Johnson,  18  N.  J.  L. 
87,  holding  that  the  setting  aside  of  a  fraudulent  conveyance  does  not  revive  the 
wife's  dower  interest  in  the  land  which  she  released  by  joining  in  fraudulent  con- 
veyance; Nellis  V.  Clark,  4  Hill,  424,  holding  fraudulent  grantee  not  liable  on  a 
note  given  for  conveyance;  Fouty  v.  Fouty,  34  Ind.  433,  holding  parol  evidence 
inadmissible  to  show  agreement  by  which  grantee  was  to  reconvey. 

Cited  in  reference  notes  in  26  A.  D.  194,  on  voluntary  conveyances;  17  A.  D. 
756,  on  validity  of  voluntary  conveyances;  31  A.  D.  484,  on  fraudulent  eonvej- 
ances  and  transfers;  8  A.  D.  626;  28  A.  D.  206,— on  validity  of  fraudulent  convey- 
ances as  between  parties. 

Cited  in  notes  in  34  A.  D.  766,  on  rights  of  parties  to  illegal  or  fraudulent 
transactions;  3  A.  S.  R.  728,  on  validity  as  between  parties  of  transactiona  In 
fraud  of  creditors;  16  A.  D.  600,  on  right  of  fraudulent  grantor  or  donor  to  avoid 
his  act. 

Distinguished  in  Harvin  v.  Weeks,  11  Rich.  L.  601,  holding  that  in  an  action  lo 
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enforce  an  executory  contract  the  defendant  may  show  that  it  was  made  to  defraud 
creditors;  Malloney  v.  Horan,  49  N.  Y.  Ill,  10  A.  R.  336,  12  Abb.  N.  S.  289, 
holding  that  a  conveyance  by  husband  and  wife  set  aside  by  creditors  revives  the 
wife's  right  to  dower. 

—  As  to  creditors  and  bona  fide  purchasers. 

Cited  in  Clemens  v.  Clemens,  28  Wis.  637,  9  A.  R.  620,  holding  that  except  so 
for  as  creditors  intervene  to  assert  their  rights  the  transaction  is  as  though  no 
fraudulent  purpose  existed;  Springer  v.  Drosch,  32  Ind.  486,  2  A.  R.  366,  holding 
such  sale  illegal  as  to  creditors  only;  Peaslee  v.  Barney,  1  D.  Chip.  (Vt.)  331, 
6  A.  D.  743,  holding  that  creditors  must  pursue  the  remedy;  Henriques  v.  Hone, 
2  Edw.  Ch.  120,  holding  such  conveyance  voidable  only  as  to  creditors  or  pur- 
chasers who  may  think  proper  to  impeach  them;  Anderson  v.  Roberts,  18  Johns. 
516,  9  A.  D.  236,  holding  that  in  such  a  conveyance  legal  title  vests  in  fraudulent 
grantee  subject  to  be  devested  by  creditors;  Carter  v.  Castleberry,  6  Ala.  277, 
holding  that  a  subsequent  bona  fide  purchaser  may  impeach  such  conveyance; 
McLean  v.  Weeks,  61  Me.  277  (dissenting  opinion),  on  the  rights  of  creditors  in 
property  fraudulently  conveyed;  Ex  parte  Robertson,  1  N.  Y.  Legal  Obs.  20,  Fed. 
Cas.  No.  11,921,  holding  that  a  purchase  made  for  a  third  person  with  the  bank- 
rupt's money  is  void  as  to  creditors. 

Cited  in  reference  note  in  25  A.  D.  108,  on  protection  of  bona  fide  purchaser 
without  notice  of  fraud  from  one  who  was  a  party  to  the  fraud. 

Cited  in  note  in  9  A.  D.  246,  on  protection  of  bona  fide  purchaser  from  fraudulent 
grantee. 

—  As  to  heirs  or  assigns  of  parties. 

Cited  in  Curry  v.  Brockway,  12  Daly,  17;  Buehler  v.  Gloninger,  2  Watts,  220; 
Spooner  v.  Hilbish,  92  Va.  333,  23  S.  E.  761 ;  Fargo  v.  Ladd,  6  Wis.  106,— holding 
Buch  conveyance  good  as  between  parties  and  their  representatives;  Storm  v. 
Davenport,  1  Sand.  Ch.  136,  holding  such  conveyance  good  as  against  grantor 
and  his  representatives;  Fox  v.  Clark,  Walk.  Ch.  (Mich.)  635,  holding  that  gran- 
tor and  those  in  privity  with  him  cannot  set  up  a  claim  in  opposition  to  that  of 
his  fraudulent  grantees;  Lefmann  v.  Brill,  73  C.  C.  A.  230,  142  Fed.  44,  holding 
that  a  defendant  mortgagor  or  those  in  privity  with  him  cannot  show  in  defense 
a  fraudulent  purpose  as  respects  third  persons;  Broughton  v.  Broughton,  4  Rich. 
L.  491;  Jackson  ex  dem.  Malin  v.  Gamsey,  16  Johns.  189, — holding  that  the  heir 
cannot  set  up  title  against  a  voluntary  alienee  of  his  ancestor  by  showing  con- 
veyance was  to  defraud  creditors;  Moseley  v.  Moseley,  16  N.  Y.  334,  holding  same 
as  to  one  claiming  under  grantor  in  such  conveyance;  Fouche  v.  Brower,  74  Ga. 
251;  Pillsbury  v.  ELingon,  31  N.  J.  Eq.  619, — holding  same  as  to  an  assignee  under 
a  voluntary  assignment;  Sawyer  v.  Gill,  3  Woodb.  &  M.  97,  Fed.  Cas.  No.  12,399, 
on  the  right  of  an  assignee  of  a  firm  to  protect  creditors  against  frauds  and  illegal 
preferences. 

Distinguished  in  Ex  parte  Robertson,  1  N.  Y.  Legal  Obs.  20,  Fed.  Cas.  No. 
11,921;  Carr  v.  Gale,  3  Woodb.  &  M.  38,  Fed.  Cas.  No.  2,435,— holding  that  an 
assignee  in  bankruptcy  may  sue  a  fraudulent  grantee;  Porter  v.  Clark,  12  How. 
Pr.  107,  holding  under  the  statute  that  a  receiver  appointed  by  the  judge  in 
a  supplementary  execution  may  recover  property  of  fraudulent  grantee. 
'-As  to  personal  representatives. 

Cited  in  Holliday  v.  McKinne,  22  Fla.  153;  Babcock  v.  Booth,  2  Hill,  181,  38 
A.  D.  678;  Marler  v.  Marler,  6  Ala.  367, — holding  personal  representative  bound 
by  fraudulent  conveyance;  Choteau  v.  Jones,  11  111.  300,  60  A.  D.  460;  Skiles's 
Appeal,  110  Pa.  248,  20  Atl.  722,  16  W.  N.  C.  246,— holding  same  as  to  an  nd 
ministrator;  Blake  v.  Blake,  53  Miss.  182;  Loomis  v.  Tifft,  16  Barb.  541;  Quirk 
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▼.  Thomas,  6  Mich.  76, — holding  that  an  administrator  stands  in  the  poaitioa 
of  the  intestate;  McKnight  ▼.  Morgan,  2  Barb.  171|  holding  that  administrator 
cannot  maintain  action  against  fraudulent  grantee;  Crawford  v.  Lehr,  20  Kan. 
509,  denying  power  of  administrator  to  oancel  frauduloit  conveyance  1^  intes- 
Ute. 

Cited  in  note  in  3  A.  S.  R.  741,  on  administrator's  rig^t  to  set  up  fraud  of  his 
intestate  as  defense. 

Distinguished  in  Hunt  t.  Butterworth,  21  Tex.  183,  73  A.  D.  223,  holding  under 
statute  that  administrators  and  executors  represent  creditors;  Pillsbury  v.  Kiogon, 
33  N.  J.  Eq.  287,  36  A.  R.  556,  sustaining  the  right  of  an  assignee  under  an  as- 
signment for  the  benefit  of  creditors,  under  the  statute,  to  set  aside  a  ooutct- 
ance  fraudulent  as  to  creditors. 
Mode  of  enforcement  of  rights  of  creditors  against  a  frandalent  irnuitee. 

Cited  in  Seymour  v.  Wilson,  16  Barb.  294,  holding  that  the  remedy,  in  ease  of  a 
fraudulent  conveyance,  is  a  suit  by  the  creditor  directly  against  all  parties  to  the 
fraud ;  Andrews  v.  Marshall,  48  Me.  26,  holding  that  where  the  fraudulent  grantee 
is  in  actual  possession  the  creditor  can  obtain  goods  only  by  legal  process;  Wag- 
goner y.  Cooley,  17  111.  239,  holding  that  a  creditor  has  no  right  to  take  fraud- 
ulently conveyed  goods  without  suit;  La  Page  v.  Hill,  87  Me.  158,  32  Atl.  801, 
holding  that  a  creditor  in  taking  possession  of  goods  fraudulently  conveyed  can- 
not justify  under  the  illegal  act  of  an  officer;  Frazer  v.  Western,  1  Barb.  Ch.  220^ 
holding  that  after  the  decease  of  the  debtor  a  creditor  may  file  his  bill  to  set 
aside  fraudulent  conveyance  without  obtaining  a  judgment  at  law  and  execution 
returned  not  satisfied;  Brownell  v.  Curtis,  10  Paige,  210,  holding  that  a  party 
cannot  by  a  voluntary  assignment  take  away  the  right  of  his  creditors  to  proceed 
against  a  fraudulent  grantee ;  Re  Raymond,  27  Hun,  508,  on  remedy  of  creditor  at 
common  law. 
—  Fraudulent  grantee  |ib  executor  de  son  tort. 

Cited  in  Smith  v.  Pollard,  4  B.  Mon.  66;  Howland  v.  Dews,  R.  M.  Charlt  (Ga.) 
383;  Densler  v.  Edwards,  5  Ala.  31, — holding  that  one  in  possession  of  goods  after 
grantor's  death  under  a  fraudulent  conveyance  is  chargeable  as  an  executor  de 
9on  tort;  Curry  v.  Brockway,  12  Daly,  17;  Brown  v.  Finley,  18  Mo.  375, — holding 
that  at  common  law  the  fraudulent  donee  might  be  treated  as  executor  de  son  tort 
by  the  creditors;  M*Morine  v.  Storey,  20  N.  C.  (4  Dev.  &  B.  L.)  189,  34  A.  D. 
374,  holding  that  the  administrator  of  a  fraudulent  grantee  who  has  possession  of 
the  goods  assigned  may  be  sued  a3  executor  de  aon  tort  although  administration 
has  been  granted  on  his  estate;  Wilboum  v.  Wilboum,  48  Miss.  38,  on  what  acts 
constitute  a  party  an  executor  de  »on  tort. 

Cited  in  notes  in  17  A.  D.  561,  on  one  intermeddling  with  decedent's  estate  under 
colorable  right  as  executor  de  ton  tort;  98  A.  8.  R.  200,  on  transferees  in  fraud- 
ulent conveyances  and  transfers  made  by  decedent  as  executor  de  son  tort. 
Disability  of  party  In  fraud  to  have  relief. 

Cited  in  Lawton  v.  Estes,  167  Mass.  181,  67  A.  S.  R.  450,  45  N.  E.  90,  holding 
that  a  party  to  a  fraud  to  defeat  his  cotcnants  cannot  recover  what  he  loses  by 
scheme. 

Cited  in  notes  in  2  L.R.A.  817,  on  enforceability  of  contract  when  parties  are 
in  pari  delicto;  3  A.  S.  R.  730,  on  applicability  of  doctrine  of  par  delictum  as 
between  parties  to  sale  of  land  or  contract  therefor  in  fraud  of  creditors. 
Grantor's  deed  aa  binding  on  representatives. 

Cited  in  Dennison  v.  Ely,  1  Barb.  610,  holding  that  if  a  grantor  is  estopped  his 
administrator  with  the  will  annexed  is  also  estopped. 
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6  AM.  I>EC.  254,  RUSSEUEj  t.  TURNER,  7  JOHNS.  180. 
Measure  of  damages  for  negUsent  ezecatlon  of  process. 

Cited  in  Crawford  v.  Andrews,  6  Ga.  244 ;  Clark  v.  Smith,  9  Conn.  370,--holding 
that  for  neglect  of  duty  on  mesne  process  the  injury  actually  sustained  and  not 
the  amount  of  the  debt  is  the  measure  of  damages;  State  use  of  Tillotson  v. 
Miller,  5  Blackf.  381,  holding  nominal  damages  measure  of  recovery  where  debt  has 
been  paid  since  commencement  of  action ;  Bispham  v.  Taylor,  2  McLean,  408,  Fed. 
Cas.  No.  1,444,  holding  that  where  the  officer  takes  insufficient  appearance  bail 
he  is  responsible  only  for  the  actual  injury  sustained;  Metcalf  v.  Stryker,  31  Barb. 
62,  10  Abb.  Pr.  12,  holding  that  where  the  bail  do  not  justify  the  sheriff  is 
liable  to  the  same  extent  as  the  bail  would  have  been  had  bond  been  perfected. 

—  For  suffering  escape  of  debtor. 

Cited  in  Patterson  v.  Westervelt,  17  Wend.  543,  holding  that  for  a  negligent 
<i»cape  the  measure  of  damages  is  the  actual  loss  sustained;  Bowe  t.  Campbell, 
63  How.  Pr.  167,  2  N.  Y.  Civ.  Proc.  Rep.  233,  holding  that  officer's  liability  is 
limited  to  what  plaintiff  actually  lost;  Allen  v.  Suydam,  20  Wend.  321,  32  A.  D. 
555,  holding  that  the  amount  due  plaintiff  on  original  suit  is  prima  facie  measure 
of  damages. 

Cited  in  reference  notes  in  48  A.  D.  48,  on  measure  of  damages  for  escape;  72 
A.  8.  R.  304,  on  measure  of  damages  against  officer  for  escape  of  prisoner. 

—  Matters  of  mitigation. 

Cited  in  Smith  v.  Knapp,  30  N.  Y.  681,  holding  that  in  action  for  escape  from 
imprisonment  on  mesne  process  evidence  of  circumstances  of  debtor  is  admis- 
sible in  defense;  Metcalf  v.  Stryker,  31  N.  Y.  256,  holding  insolvency  of  debtor 
admissible  in  mitigation  of  damages;  Taylor  v.  Johnson,  17  Ga.  521,  holding 
in  an  action  on  a  sheriff's  bond  for  not  selling  certain  property  levied  on  by 
sheriff,  any  facts  showing  no  injury  or  little  injury  are  admissible. 

5  AM.  DEO.  S66,  PEOPIiE  t.  BABCOOK,  7  JOHNS.  201. 
Indictable  cheats  or  frauds. 

Cited  in  Lambert  v.  People,  9  Cow.  678,  holding  that  fraud  must  be  such  as 
would  affect  the  public  or  such  as  common  prudence  cannot  guard  against; 
People  V.  Cook,  41  Hun,  67,  6  N.  Y.  Crim.  Rep.  115;  People  v.  Stetson,  4  Barb. 
151, — ^holding  that  fraud  must  be  such  as  affects  public  or  calculated  to  defraud 
members  and  which  ordinary  care  cannot  guard  against;  People  v.  Miller,  14 
Johns.  371,  holding  private  fraud  not  criminal;  Ranney  v.  People,  22  N.  Y.  413; 
People  Y.  Gates,  13  Wend.  311, — holding  private  cheats  not  indictable  at  common 
law;  People  v.  Stone,  9  Wend.  182,  holding  that  fraud  by  means  of  false  tokens 
to  be  indictable  must  indicate  a  general  intent  to  defraud;  People  v.  Higbie, 
66  Barb.  131,  holding  that  the  crime  of  obtaining  money  by  false  pretenses  was 
unknown  at  common  law;  People  v.  Miles,  123  App.  Div.  862,  108  N.  Y.  Supp. 
510,  holding  that  the  word  "cheat"  at  common  law  meant  such  fraud  as  would 
affect  the  public;  People  v.  Conger,  1  Wheeler,  Crim.  Rep.  448;  Conger's  Case, 
4  N.  Y.  City  Hall  Rec.  65, — ^holding  that  to  allege  that  the  prosecutor  was  de- 
ceived by  false  pretenses  as  to  wealth  and  credit  of  a  party  does  not  make  a 
common-law  offense;  Benedict  v.  Williams,  48  Hun,  123,  holding  that  to  procure 
A  horse  trade  by  representation  that  one  was  owner  of  horse  when  in  fact  it  was 
stolen  is  a  crime  at  common  law;  People  v.  Sully,  5  Park.  Crim.  Rep.  142,  1 
Sheldon,  17;  People  v.  Johnson,  12  Johns.  292, — on  what  constituted  fraud  in- 
dictable at  the  conwnon  law;  Wright  v.  People,  Breese  (111.)  66,  on  conspiracy  to 
cheat  as  a  public  offense  at  common  law. 
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Cited  in  note  in  40  A.  R.  77,  on  indictment  for  obtaining  benefit  by  false  pre- 
tenset  from  person  failing  to  use  ordinary  prudence. 

Distinguished  in  State  v.  Rowley,  12  C<mn.  101,  holding  obtaining  property  un- 
der false  pretenses  indictable;  State  t.  Moore,  16  Iowa,  412,  holding  that  to  ob- 
tain credit  upon  a  promissory  note  is  not  "obtaining  money"  within  meaning  of 
statute  against  fraud. 

5  AM.  DEO.  258,  JACKSON  v.  BROWNSON,  7  JOHNS.  227. 
Sarrender  of  leaee. 

Cited  in  reference  note  in  86  A.  D.  405,  as  to  what  amounts  to  surrender  of 
lease. 
What  oonstitntes  waste. 

Referred  to  as  leading  case  in  Eysaman  v.  Small,  40  N.  Y.  8.  R.  30,  15  N.  Y. 
Supp.  288,  holding  that  waste  is  tliat  which  does  a  permanent  injury  to  the  in- 
heritance. 

Cited  in  Agate  y,  Lowenbein,  57  N.  Y.  004,  holding  that  question  whether  an 
alteration  made  by  a  tenant  is  injurious  is  for  the  jury;  Woodward  v.  Gates,  38 
Oa.  205,  holding  that,  in  determining  what  is  waste,  regard  should  be  had  as 
to  what  was  considered  good  husbandry;  Kidd  v.  Dennison,  6  Barb.  9,  holding 
such  to  be  a  question  for  jury  under  directions  of  court;  Bedlow  v.  New  York 
Floating  Dry  Dock  Co.  112  N.  Y.  263,  2  L.R.A.  629,  19  N.  E.  800,  holding  removal 
by  a  tenant  of  structures  erected  for  trade  purposes,  does  not  constitute  waste. 

Cited  in  reference  notes  in  27  A.  D.  469;  45  A.  D.  210;  53  A.  D.  624,— as  to 
what  constitutes  waste;  66  A.  D.  711,  on  necessity  that  act  be  prejudicial  to  in- 
heritance to  constitute  waste. 
—  Catting  and  cleaning  timber. 

Cited  in  McCay  v.  Wait,  51  Barb.  225;  Verplanck  t.  Wright,  23  Wend.  506,— 
holding  that  whether  cutting  down  timber  and  disposing  of  it  as  waste  is  a  ques- 
ion  of  fact;  Owen  v.  Hyde,  6  Yerg.  334,  27  A.  D.  467,  holding  a  tenant  for 
life  not  liable  for  cutting  timber  where  it  does  not  injure  the  inheritance;  Wil- 
kinson V.  Wilkinson,  59  Wis.  557,  18  N.  W.  527,  holding  same  where  value  of  in- 
heritance is  not  diminished  though  wood  is  sold;  Johnson  v.  Perley,  2  N.  H.  56, 
9  A.  D.  36,  on  right  of  tenant  for  life  to  fuel;  McLeod  v.  Dial,  63  Ark.  10,  37  S. 
W.  306,  holding  tenant  by  curtesy  entitled  to  cut  trees  for  use  of  estate  only; 
Drown  v.  Smith,  52  Me.  141,  holding  that  to  clear  wild  land  for  cultivation  is  not 
necessarily  waste;  Robinson  v.  West  Virginia  &  P.  R.  Co.  40  W.  Va.  583,  21  S.  E. 
727,  holding  that  a  life  tenant  may  clear  for  the  purpose  of  agriculture,  provided 
he  leave  timber  enough  for  permanent  use  of  farm ;  Shine  v.  Wilcox,  21  N.  C.  ( 1 
Dev.  &  B.  Eq.)  631,  holding  clearing  land  for  cultivation  not  waste;  Elliot  v. 
Smith,  2  N.  H.  430,  on  what  land  may  be  cleared  for  agricultural  purposes; 
Elwell  V.  Bumside,  44  Barb.  447,  holding  cutting  timber  on  land,  the  principal 
value  of  which  consists  in  timber,  is  waste;  People  v.  Alberty,  11  Wend.  160,  hold- 
ing the  cutting  of  hemlock  timber  waste  where  the  principal  value  of  land  is  in 
such  timber;  Sarles  v.  Sarles,  3  Sand.  Ch.  601,  holding  tenant  for  life  of  165  acres 
not  entitled  to  wood  for  a  laborer  in  addition  to  fuel  for  principal  dwelling  house- 
McGregor  V.  Brown,  10  N.  Y.  114,  holding  cutting  trees  waste  on  land  let  as  a 
dairy  farm;  Van  Deusen  v.  Young,  29  N.  Y.  9,  holding  that  a  tenant  for  life  can- 
not cut  and  carry  away  standing  timber  required  for  use  of  farm;  Warren  County 
V.  Cans,  80  Miss.  76,  31  So.  539,  holding  a  tenant  for  years  who  cuts  timber  for 
Hale,  and  not  for  purpose  of  clearing  for  cultivation,  is  guilty  of  waste ;  Hayes  v. 
Bennett,  2  N.  H.  422,  holding  that  a  tenant  cannot  cut  and  sell  timber  trees; 
Moss  Point  Lumber  Co.  v.  Harrison  County,  89  Miss.  448,  42  So.  290,  holding  one 
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cutting  timber  not  for  purpose  of  clearing  land  for  cultivation  but  for  sale  guilty 
of  waste;  Dickinson  v.  Jones,  36  Ga.  97,  holding  that  life  tenant  cannot  c<Mivert 
timber  into  lumber  for  purpose  of  sale. 

Cited  in  notes  in  25  £.  R.  C.  381,  on. felling  timber  by  tenant  for  life  as  waste; 
68  LJtA.  649,  on  kind  of  timber  tenant  may  cut  for  fires  or  fence;  106  A.  S.  R. 
306,  on  nature  of  right  to  estovers;  64  A.  D.  368,  on  right  of  tenant  for  life  to  es- 
tovers; 106  A.  S.  R.  308,  on  uses  and  purposes  for  which  timber  is  cut  as  affecting 
right  to  estover. 
DeflniUon  of  <<timber." 

Cited  in  Lord  v.  Header,  73  N.  H.  185,  60  Atl.  434,  on  meaning  of  the  word 
nimber.'' 

Act  of  assignee  of  lease  as  act  of  lessee. 

Cited  in  Clarke  v.  Cummings,  5  Barb.  339,  holding  that  the  act  of  an  assignee 
under  a  lessee  on  any  portion  of  the  premises  originally  leased  is  considered  act 
of  lessee. 

Knowledge  requisite  to  waiver  or  election. 

Cited  in  Beekman  ▼.  Frost,  18  Johns.  544,  9  A.  D.  246,  holding  that  a  party 
cannot  waive  what  he  does  not  know;  Madden  v.  Louisville,  N.  O.  &  T.  R.  Co.  66 
Miss.  258,  6  So.  181,  holding  that  to  show  an  intentional  choice  of  one  thing  over 
another  it  must  be  shown  to  have  been  with  knowledge. 
Waiver  of  forfeiture  of  lease. 

Cited  in  Qamhart  v.  Finney,  40  Mo.  449,  93  A.  D.  303,  holding  that  any  recog- 
nition of  a  tenacy  as  subsisting  after  the  right  of  entry  has  accrued,  with  notice 
of  the  forfeiture,  is  a  waiver;  Clarke  v.  Cummings,  5  Barb.  339,  holding  receiving 
rent  after  forfeiture  no  waiver  where  lessor  at  time  had  no  knowledge  of  facts  con- 
stituting such  forfeiture;  McGlynn  v.  Moore,  25  Cal.  384,  holding  that  at  time 
of  receipt  of  rent  lessor  must  know  forfeiture  had  been  incurred. 
Remedy  on  breach  of  covenant  of  lease. 

Cited  in  Quinn  v.  McCarthy,  81  Pa.  476,  33  Phila.  Leg.  Int.  312,  holding  that, 
under  a  lease  providing  for  forfeiture  for  condition  broken,  a  party  may  maintain 
ejectment  on  breach;  Hadley  v.  Havens,  24  Vt.  520,  holding  that  there  is  no  right 
of  re-entry  in  a  lessor  for  breach  of  a  stipulation  in  a  lease  designed  for  the  tillage 
of  the  land,  unless  such  right  is  provided  for  in  the  contract. 

Distinguished  in  Patrick  v.  Sherwood,  4  Blatchf.  112,  Fed.  Cas.  No.  10,804, 
holding  that  unless  there  is  a  clause  providing  for  re-entry  the  lessor  cannot 
bring  ejectment  on  ground  of  waste. 
Policy  of  courts  as  to  forfeitures. 

Cited  in  Thornton  v.  Trammell,  39  Ga.  202,  holding  that  a  court  will  construe 
a  covenant  if  possible  so  as  to  prevent  a  forfeiture;  Valloton  v.  Seignett,  2  Abb. 
Pr.  121,  sustaining  power  of  court  of  equity  to  grant  relief  to  a  tenant  from  a  for- 
feiture where  tenant  was  compelled  to  remove  because  of  neglect  of  landlord  to 
make  repairs;  Crawford  v.  Waters,  46  How.  210,  on  power  of  a  court  of  equity 
to  relieve  a  tenant  from  a  forfeiture  of  lease. 

K  AM.  DEO.  264,  BRISTOIj  t.  BURT,  7  JOHNS.  254. 
Requisites  of  conversion. 

Cited  in  Kelsey  v.  Griswold,  6  Barb.  436 ;  Schroeppel  v.  Coming,  5  Denio,  236, — 
holding  that  any  act  inconsistent  with  a  conjunct  right  of  property  and  possession 
is  a  conversion;  Maxwell  v.  Harrison,  8  Ga.  61,  52  A.  D.  385,  holding  same  as  to 
a  claim  of  title  adverse  to  that  of  the  true  owner;  Green  v.  Burke,  23  Wend.  490, 
holding  that  such  a  cause  of  action  as  in  effect  is  calculated  to  reduce  property 
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to  the  dominion  of  the  law  is  a  conversion;  Femald  t.  Chase,  37  Me.  289,  bo1din« 
a  mere  declaration  of  ownership  not  sufficient;  Gillet  v.  Roberts,  57  N.  Y.  28, 
holding  that  words  relied  on  to  constitute  conversion  must  be  uttered  in  proximity 
to  the  property,  under  circumstances  showing  intention  to  control  it  in  defiance 
of  owner's  rights;  Herron  v.  Hughes,  25  Cal.  555,  holding  a  verbal  agreement 
between  certain  persons  to  take  and  convert  property  of  another  no  conversion; 
Peaae  ▼.  Smith,  61  N.  Y.  477,  holding  knowledge  of  plaintiflTs  rights  not  neces- 
sary; Sinclair  v.  Tarbox,  2  N.  H.  135,  holding  intention  immaterial  except  to 
prevent  vindictive  damages;  Macon  &  W.  R.  Co.  v.  Holt,  8  Ga.  157,  holding 
common  carrier  liable  who  took  on  board  a  slave  without  knowledge  or  consent 
of  owner;  Freeman  v.  Scurlock,  27  Ala.  407,  holding  same  as  to  one  who  assists 
another  to  make  a  conversion. 

Cited  in  notes  in  15  A.  D.  152,  on  necessity  of  some  act  to  constitute  conver- 
sion; 15  A.  D.  151,  on  owner's  deprivation  of  rightful  dominion  or  control  over 
his  property  as  gist  of  conversion. 

Distinguished  in  Poole  v.  Adkisson,  1  Dana,  110  (dissenting  opinion),  on  what 
constitutes  conversion. 

—  As  to  manna!  taking. 

Cited  in  Phillips  v.  Hall,  8  Wend.  610,  24  A.  D.  108,  holding  an  actual  forcible 
dispossession  not  necessary;  Gentry  v.  Madden,  3  Ark.  127,  holding  that  there 
may  be  a  conversion  without  a  manual  taking. 

Cited  in  note  in  24  A.  S.  R.  799,  on  conversion  by  words  alone. 

Distinguished  in  Traylor  v.  Horrall,  4  Blackf.  317,  holding  that  unless  the 
defendant  had  actual  or  virtual  possession  there  is  no  conversion. 
Uniawfai  dominion  over  property  as  conversion. 

Cited  in  Liptrot  v.  Holmes,  1  Ga.  381;  Dodge  v.  Meyer,  61  Cal.  405, — ^holding 
that  an  exercise  of  a  dominion  over  another's  property  in  defiance  or  exclusion 
of  that  part3r'8  right  is  a  conversion;  New  Orleans  Draining  Co.  v.  DeLizardi, 
2  La.  Ann.  281;  Cutler  v.  Fanning,  2  Iowa,  580;  Morgan  v.  Nelson,  43  Ala.  586,— 
holding  same  as  to  an  exercise  of  a  dominion  over  property  destructive  of  the 
dominion  of  the  owner;  Poole  v.  Adkisson,  1  Dana.  110,  holding  same  as  to  an 
unauthorized  demand  for  property  though  it  be  for  another;  Stevens  v.  Eames,  22 
N.  H.  568,  holding  abuse  of  possession  originally  legal  converts  property;  Bissell 
V.  Huntington,  2  N.  H.  142,  on  power  required  to  be  exercised  over  property  to 
constitute  conversion. 

Distinguished  in  Rand  v.  Sargent,  23  Me.  326,  39  A.  D.  625;  Kreher  v.  Mason, 
33  Mo.  App.  297, — ^holding  that  acts  which  fall  short  of  an  actual  interruption 
of  the  owner's  dominion  do  not  amount  to  a  conversion;  Eldridge  v.  Adams, 
54  Barb.  417,  holding  that  there  is  no  conversion  where  the  plaintiff's  dominion 
over  the  property  is  not  interfered  with  and  his  title  is  acknowledged;  Johnson 
V.  Weedman,  5  111.  495,  holding  that  to  have  a  conversion  by  a  bailee,  the  use 
must  occasion  injury  or  damage. 

—  Demand  and  refusal. 

Cited  in  Wood  v.  McDonald,  66  Cal.  546,  6  Pac.  452,  holding  that  there  may 
be  a  conversion  of  property  independent  of  or  before  a  demand  and  refusal; 
McConnick  v.  Pennsylvania  C.  R.  Co.  49  N.  Y.  303,  10  A.  R,  364.  holding  demand 
and  refusal  to  deliver  sufficient  evidence  of  conversion  by  one  having  power  to 
detain  article  demanded ;  Dunn  v.  Choate,  4  Tex.  14,  holding  demand  and  refusal 
to  deliver  another's  property  prima  facie  conversion;  Fosdick  v.  Green.  1  Cin. 
Sup.  Ct.  Rep.  537,  holding  a  special  demand  not  necessary  where  there  is  an 
exercise  of  continued  and  unequivocal  dominion  over  the  property;  Pinekney  v. 
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I>arliiig,  3  App.  Div.  553,  38  N.  Y.  Supp.  411,  holding  same  as  to  a  wrongful 
levy  though  property  is  restored  to  owner's  possession. 

—  Wrongful  disposal  of  property. 

Cited  in  Marks  v.  Robinson,  82  Ala.  69,  2  So.  292,  holding  same  as  to  a 
broker  who  sells  property  for  one  who  has  no  title;  Lempke  v.  Peterson,  1  N.  Y. 
City  Ct.  Rep.  15,  holding  same  as  to  a  foreclosure  of  a  mortgage  on  property 
not  belonging  to  mortgagor  when  mortgage  was  given;  Lockwood  v.  Bull,  1  Cow. 
322,  13  A.  D.  539,  holding  one  who  is  entrusted  with  goods  and  who  suffers  a 
third  person  to  take  them  converts  them;  Reynolds  v.  Shuler,  5  Cow.  323,  holding 
same  as  to  one  who  sells  goods  of  another  though  he  does  not  remove  them; 
White  V.  Phelps,  12  N.  H.  382,  holding  that  assuming  the  right  of  disposing  of 
another's  goods  is  conversion. 

—  Refusal  to  surrender  to  owner. 

Cited  in  Morgan  v.  Gregg,  46  Barb.  183;  Mitchell  v.  Williams,  4  Hill,  13,— 
holding  unexcused  refusal  to  deliver  property  a  conversion;  Bissel  v.  Drake, 
19  Johns.  66,  holding  a  refusal  to  give  an  order  for  a  note  contrary  to  duty  a 
conversion;  Bonaparte  v.  Clagett,  78  Md.  87,  27  Atl.  619,  holding  same  as  to 
one  who  after  assuming  dominion  over  property  refuses  to  surrender  it;  Louis- 
ville, N.  A.  &  C.  R.  Co.  V.  Balch,  105  Ind.  93,  4  N.  E.  288,  holding  same  as 
to  one  who  hauled  away  bridge  timber  and  used  it  refusing  to  allow  owner 
to  remove  it;  Richards  v.  Pitts  Agri.  Works,  37  Hun,  1,  holding  that  where 
possession  of  a  threshing  machine  was  lawful  that  a  mere  demand  and  silence 
on  part  of  defendant  when  machine  was  where  it  could  be  taken  away  was  not 
evidence  of  oonversion. 

—  Holding  under  void  purchase  or  illegal  possession. 

Cited  in  Hyde  v.  Noble,  13  N.  H.  494,  38  A.  D.  508,  holding  it  conversion  to 
purchase  property  from  one  who  had  no  right  to  sell  and  to  hold  it  to  buyer's 
use;  Johnson  v.  Farr,  60  N.  H.  426,  holding  same  as  to  an  attachment  of  the 
property  of  a  wrong  person;  Carey  v.  Bright,  58  Pa.  70,  holding  same  as  to 
one  who  takes  another's  property  by  assignment  from  one  who  has  no  authority 
to  dispose  of  it;  Donahue  v.  Shippee,  15  R.  I.  453,  8  Atl.  541,  holding  same 
as  to  one  cutting  another's  grass  under  an  ignorance  of  location  of  boundary 
line;  McCulIough's  Lead  Co.  v.  Strong,  3  Jones  &  S.  21,  holding  same  as  to 
a  failure  of  a  custodian  of  property  to  preserve  or  dispose  of  it  in  accordance 
with  his  duty;  Bailey  v.  Adams,  14  Wend.  201,  holding  where  an  officer  did  not 
take  actual  possession  under  a  levy,  plaintiff  giving  notice  to  relinquish  property 
from  levy  as  soon  as  he  is  informed  of  claim  of  third  person,  that  there  was  no 
conversion. 

5  AM.  DEO.  266,  K£NT  t.  WELCH,  7  JOHNS.  258. 
Wliat  constitutes  breach  of  covenants  of  deed. 

Referred  to  as  leading  case  in  Beach  v.  Stearns,  1  Aik.  (Vt.)  325,  holding 
deficiency  in  quantity  not  a  breach  of  general  warranty. 

Cited  in  Cowdrey  v.  Coit,  3  Robt.  210;  Rindskopf  v.  Farmers'  Loan  &  T.  Co. 
58  Barb.  36, — holding  covenant  of  warranty  broken  only  by  an  actual  eviction 
from  the  premises;  Ferriss  v.  Harshea,  Mart.  &  Y.  47,  17  A.  D.  782;  Greenvault  v. 
Davis,  4  Hill,  643;  Kinney  v.  M'Cullough,  1  Sandf.  Ch.  370,— holding  that  there 
must  be  a  lawful  eviction;  Patton  v.  McFarlane,  3  Penr.  &  W.  419,  holding  that 
an  eviction  by  paramount  title  must  be  shown;  Webb  v.  Alexander,  7  Wend.  281, 
holding  that  there  must  be  an  entry  under  a  lawful  title  to  break  covenant  of 
quiet  enjoyment;  Carter  v.  Denman,  23  N.  J.  L.  260,  holding  eviction  from  part 
of  premises  a  breach;  Vanderkarr  v.  Vanderkarr,  11  Johns.  122,  holding  grantor's 


Digitized  by 


Google 


5  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONa  730 

want  of  any  6eiat6  in  land  no  breach  of  warranty;  Steam  t.  Hesdorfer,  0  Miac 
134,  29  N.  Y.  8ui^.  34,  holding  that  it  must  be  shown  that  an  encumbrance  was 
paid  off  or  discharged  by  the  plaintiff  in  an  action  for  breach  of  covenant  against 
oicmnbranoes;  Shire  y.  Plimpton,  60  App.  Diy.  117,  63  N.  Y.  Supp.  568,  holding 
that  covenant  of  seisen  is  broken  if  the  title  is  defective. 

Distinguished  in  Cummins  v.  Kennedy,  3  Litt.  (Ky.)   118,  14  A.  D.  45,  holding 
that  where  the  land  is  in  possession  of  another  at  the  time  of  the  grant,  and 
an  acUon  of  ejectment  by  the  grantee  against  such  person  is  unsucceasful,  an 
action  on  the  warranty  will  lie. 
—  Necessity  of  alleging  eviction. 

Cited  in  Allison  v.  Allison,  1  Yerg.  16;  M'Dowell  v.  Hunter,  Dudley  (Ga.)  4,— 
holding  actual  eviction  and  ouster  must  be  alleged;  Williams  v.  Shaw,  4  N.  C. 
(Term.  Rep.  197),  7  A.  D.  706,  holding  allegation  of  eviction  by  legal  title 
unnecessary  to  recovery  on  covenant  for  quiet  enjoyment  where  recovery  in 
trespass  has  been  had  against  covenantee. 

Cited  in  note  in  17  L.R.A.(N.S.)  1181,  on  necessity  of  eviction  to  maintenance 
of  action  for  breach  of  covenant  of  warranty  of  title. 
Real  and  personal  oorenants. 

Cited  in  Townsend  v.  Morris,  6  Cow.  123,  holding  that  a  personal  action  may 
be  maintained  against  the  personal  representatives  of  the  warrantor  on  covenant 
of  warranty. 

Distinguished  in  Devin  v.  Hendershott,  32  Iowa,  192,  holding  that  covenants 
ran  to  mortgagee  of  covenantee  and  payment  to  covenantee  was  no  discharge. 
Implied  covenants  of  deed. 

Cited  in  Case  v.  Hall,  24  Wend.  102,  35  A.  D.  605,  holding  that  there  is  no 
implied  covenant  of  seisin;  Fleisher  v.  Farmers'  Loan  &  T.  Co.  58  App.  Div.  473, 
69  N.  Y.  Supp.  437,  on  implied  covenants  of  a  sealed  instrument. 

Cited  in  notes  in  32  A.  D.  355,  on  words  from  which  covenants  for  title  are 
implied;  32  A.  D.  354,  on  implied  covenants  for  title  other  than  statutory. 
Kfteci  of  an  express  covenant  on  an  implied  covenant. 

Cited  in  Weiser  v.  Weiser,  5  Watts,  279,  30  A.  D.  313,  holding  that  an  express 
covenant  qualifies  an  implied  covenant  so  that  it  should  not  extend  further  than 
the  express  covenant;  Tooker  v.  Grotenkemper,  1  Cin.  Sup.  Ct.  Rep.  88,  holding 
that  an  implied  covenant  is  never  broader  than  the  express  covenant;  Rhea  v. 
White,  3  Head,  121;  Brown  v.  Tomlinson,  2  G.  Gre^e,  525;  Crouch  v.  Fowle, 
0  N.  H.  219,  32  A.  D.  350, — ^holding  that  implied  covenants  are  qualified  and 
restrained  by  express  covenants;  Lynch  v.  Onondaga  Salt  Go.  64  Barb.  558, 
holding  that  an  express  covenant  takes  away  all  implied  covenants;  Roebuck 
V.  Dupuy,  2  Ala.  535,  holding  that  an  implied  covenant  can  only  operate  where 
it  is  consistent  with  an  express  covenant;  Witty  v.  Matthews,  52  N.  Y.  512. 
holding  that  parties  having  expressed  some  conditions  are  presumed  to  have 
expressed  all  intended. 

Cited  in  note  in  32  A.  D.  356,  on  qualification  of  general  implied  covenant  in 
lease  by  express  covenants  contained  therein. 

5  AM.  DEO.  267,  ANDRKS  v.  WEliliS,  7  JOHNS.  260. 
Responsibility  of  principal  for  libel. 

Cited  in  Dunn  v.  Hall,  Smith  (Ind.)  228;  Williams  v.  Fuller,  68  Neb.  3M, 
i)4  N.  W.  118, — holding  proprietor  of  newspaper  civilly  liable  for  libel  published, 
.hough  without  his  knowledge  or  consent;  Fitzpatrick  v.  Daily  States  Pub.  Go. 
(8  La.  Ann.  1116,  20  So.  173,  on  same  point;  Dunn  v.  Hall,  1  Ind.  344,  hc^din^ 
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proprietor  liable  though  he  had  instructed  agent  not  to  publish  matter;  Com.  y. 
Rovnianek,  12  Pa.  Super.  Ct.  86,  holding  that  want  of  knowledge  does  not  answer 
the  presumption  of  malice  and  negligence;  Lathrop  v.  Adams,  133  Mass.  471, 
43  A,  R,  628,  holding  proprietor  liable  for  act  of  agent  within  scope  of  employ- 
ment; Hunt  V.  Bennett,  19  N.  Y.  173,  holding  editor  responsible  for  article 
written  by  his  assistant;  Arnold  v.  Savings  Co.  76  Mo.  App.  159,  holding  pro- 
prietor of  a  periodical  liable  for  act  of  his  reporter;  Dole  v.  Lyon,  10  Johns.  447, 
6  A.  D.  346,  holding  publisher  responsible  notwithstanding  libel  is  accompanied 
with  the  name  of  author;  Folwell  v.  Miller,  10  L.R.A.(N.S.)  332,  75  C.  C.  A. 
489,  146  Fed.  495,  7  A.  &  E.  Ann.  Cas.  455,  on  liability  of  proprietor  of  news- 
paper for  article  published. 

Cited  in  reference  notes  in  45  A.  D.  218,  on  liability  of  proprietor  of  newspaper 
for  libel;  66  A.  D.  202,  on  liability  of  proprietor  of  newspaper  edited  by  another 
for  libel  published  without  his  knowledge. 

Cited  in  notes  in  21  A.  D.  114,  on  law  of  newspaper  libel;  86  A.  D.  89,  90, 
on  liability  of  newspapers  for  libel;  15  A.  S.  R.  334,  on  liability  of  proprietor 
of  newspaper  for  libel;  26  L.R.A.  780,  on  liability  of  newspaper  proprietor  for 
h'bel  published  without  his  consent;  9  E.  R.  C.  38,  on  liability  of  publisher  of 
paper  for  libel  therein  though  ignorant  of  or  expressly  forbidding  its  publication. 
—  Mitigatioii  and  aggravation. 

Cited  in  Crane  v.  Bennett,  177  N.  Y.  106,  101  A.  8.  R.  722,  69  N.  E.  274 
(affirming  77  App.  Div.  102),  holding  editor  liable  for  act  of  manager  in  punitive 
damages;  Long  v.  Tribune  Printing  Co.  107  Mich.  207,  65  N.  W.  108,  holding 
that  in  action  for  libel  the  recklessness,  carelessness,  or  negligence  of  the  pro- 
prietor's employees  is  admissible  as  bearing  on  the  element  of  damage. 

Cited  in  note  in  101  A.  S.  R.  755,  on  liability  of  publisher  in  exemplary 
damages  for  libelous  publication  inserted  by  employee. 
Malice  as  easential  in  libel. 

Cited  in  King  v.  Root,  4  Wend.  113,  21  A.  D.  102,  holding  that  malice  in 
blander  requires  act  to  be  done  intentionally  and  wrongfully  without  any  legal 
ground  or  excuse;  Sweeney  v.  Baker,  13  W.  Va.  158,  31  A.  R.  757,  holding  that 
malice  is  implied  from  the  false  and  injurious  nature  of  the  charge. 

6  AM.  D£0.  269,  THOMAS  T.  OROSWEIili,  7  JOHNS.  264. 
What  oonstltates  Ubel. 

Cited  in  Nelson  v.  Musgrave,  10  Mo.  648;  Winchell  v.  Argus  Co.  69  Hun,  354, 
23  N.  T.  Supp.  650;  Van  Ness  v.  Hamilton,  19  Johns.  349,— holding  that  a 
publication  which  holds  a  party  up  to  public  scorn,  contonpt,  and  ridicule  is 
actionable;  Morse  v.  Times  Republican  Printing  Co.  124  Iowa,  707,  100  N.  W. 
867,  holding  same  as  to  a  publication  which  naturally  tends  to  brand  a  party 
with  dishonesty  or  other  conduct  or  characteristic  deserving  contempt  and  repro- 
Uition;  Keemle  y.  Sass,  12  Mo.  499,  holding  that  publication  need  not  impute 
a  crime;  Stewart  t.  Howe,  17  111.  71,  to  the  same  point. 

(^ted  in  reference  notes  in  31  A.  D.  224,  on  privileged  communications;  66 
A  D.  486,  on  what  are  privileged  communications;  78  A.  D.  290,  as  to  when 
poblication  of  judicial  proceedings  is  libelous. 

Cited  in  note  in  21  A.  D.  114,  on  what  is  libel. 
— Bespecting  pnblic  officer. 

Cited  in  Augusta  Evening  News  t.  Radford,  91  Ga.  494,  44  A.  S.  R.  53,  20 
1(.RJL  533,  17  S.  E.  612,  holding  newspaper  article  charging  a  public  officer 
with  unbecoming  and  improper  conduct  merely  to  get  fees  libelous. 

Cited  in  reference  notes  in  37  A.  D.  36,  on  libel  by  publications  concernin^^ 


Digitized  by 


Google 


5  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONa  738 

public  officials;  76  A.  D.  282,  as  to  when  publicaiioni  conoerning  public  officers 
are  libelous. 

Cited  in  note  in  80  A.  D.  89,  as  to  what  pnblicatknia  libelous  to  candidates 
are  justifiable. 
—IncreAsInc  or  mitigating  damiigea. 

Cited  in  note  in  15  A.  S.  R.  350,  364,  on  elements  increasing  or  mitigating 
damages  for  newspaper  libel. 
Colored  report  of  privileged  matter  as  libel. 

Cited  in  Arnold  v.  Sayings  Co.  76  Mo.  App.  159,  holding  garbled  extracts  and 
false  reports  of  a  privileged  matter  not  protected;  Com.  v.  Blanding,  3  Pick.  304, 
15  A.  D.  214,  holding  that  insinuations  maj  render  a  privileged  communication 
libelous;  Clark  v.  Binney,  2  Pick.  113,  holding  that  a  party  must  make  a  true 
representation  of  proceedings;  American  Pub.  Co.  v.  Gamble,  115  Tenn.  663^ 
90  8.  W.  1005,  holding  that  a  report  must  not  give  undue  prominence  to  incul- 
|»atory  facts  and  minify  such  facts  as  would  explain  or  qualify  the  former; 
Stanley  v.  Webb,  8  N.  Y.  Leg.  Obe.  209,  3  N.  Y.  Code  Rep.  79,  4  Sandf.  21, 
holding  that  party  must  publish  facts  and  not  a  oonclusion  from  a  proceeding; 
Dorr  y.  United  States,  195  U.  3.  138,  49  L.  ed.  128,  24  Sup.  Ct.  Rep.  808, 
1  A.  ft  E.  Ann.  Cas.  697,  holding  that  a  report  should  be  confined  to  what  takes 
place  and  should  be  kept  separate  from  comment;  Edsall  v.  Brooks,  3  Robt.  284; 
Edsall  V.  Brooks,  26  How.  Pr.  426,  17  Abb.  Pr.  221,  2  Robt.  29,— holding  a  party 
liable  for  an  untrue  deduction  from  facts  disclosed  at  a  trial. 
Admissibility  of  other  libels  to  show  malice. 

Cited  in  Inman  v.  Foster,  8  Wend.  602,  holding  that  words  not  laid  may  be 
given  in  evidence  not  to  sustain  action  but  to  show  malice;  Lauder  r.  Jones, 
13  N.  D.  525,  101  N.  W.  907,  holding  that  plaintiff  may  show  a  repetition  of 
the  charge  for  which  the  action  is  brought  but  not  a  different  slander  for  any 
purpose;  Saunders  t.  Baxter,  6  Heisk.  369,  holding  that  anterior  publications 
may  be  heard  to  establish  malice  but  posterior  publications  may  not;  Taylor 
V.  Kneeland,  1  Dougl.  (Mich.)  67,  holding  that  subsequent  words  or  libels 
offered  in  evidence  should  expressly  refer  to  those  which  are  the  subject  of  tlie 
action  and  on  which  party  would  not  have  a  distinct  right  of  action;  Turton 
v.  New  York  Recorder  Co.  144  N.  Y.  144,  38  N.  E.  1009,  on  the  admissibility 
of  a  publication  subsequent  to  commencement  of  suit  as  evidence  for  aggrevation 
of  damages;  Fowles  v.  Bowen,  30  N.  Y.  20,  on  the  admissibility  of  other  declara- 
tions to  show  malice. 

Cited  in  note  in  9  E.  R.  C.  85,  on  admissibility  of  evidence  of  statements  made  by 
defendant  subsequently  to  the  libel  to  show  malice. 

Doubted   in  Root  v.   Lowndes,  6   Hill,  518,   holding  other  slanderous  words 
against  which  statute  has  not  run,  not  admissible. 
Limitation  on  applicability  of  evidence  of  other  libels. 

Cited  in  M'Glemery  v.  Keller,  3  Blackf.  488,  holding  damages  for  words  spoken 
after  commencement  of  suit  not  allowable;  Henson  v.  Veaton,  1  Blackf.  369, 
holding  that  one  action  of  slander  is  no  bar  to  another  action  for  other  words 
although  spoken  previously  to  commencement  of  first  action;  Bodwell  v.  Swan, 
3  Pick.  376,  holding  that  the  judge  must  charge  jury  to  give  no  damage  for  a 
repetition  of  slander  after  commencement  of  suit. 
Purpose  of  Innuendo. 

Cited  in  Gunning  v.  Appleton,  58  How.  Pr.  471;  Milligan  v.  Thorn,  6  Wend. 
412, — holding  that  an  innuendo  cannot  enlarge  the  meaning  of  previous  words  and 
the  matter  to  which  it  alludes  from  the  antecedent  parts  of  the  declaration; 
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Cooper  ▼.  Greeley,  1  Denio,  347,  holding  that  the  office  of  an  innuendo  is  to  apply 
the  libel  to  the  precedent  matter;  Vickers  v.  Stoneman,  73  Mich.  419,  41  N.  W. 
495,  holding  that  an  innuendo  cannot  extend  the  sense  of  words  beyond  their  own 
meaning;  Taylor  t.  Kneeland,  1  Dougl.  (Mich.)  67,  holding  that  the  truth  of  an 
innuendo  must  appear  from  precedent  averments;  Stitzell  v.  Reynolds,  59  Pa. 
488,  holding  that  matter  to  which  an  innuendo  refers  must  always  appear  from 
the  antecedent  parts  of  the  declaration;  Cole  v.  Neustadter,  22  Or.  191,  29  Pac. 
550,  holding  that  an  innuendo  is  to  point  to  a  meaning  where  precedent  matter 
is  expressed  or  necessarily  understood. 

Cited  in  note  in  5  L.R.A.  645,  on  innuendo  and  its  office. 
-»llad  innuendo  as  surplusage. 

Cited  in  Hudson  v.  Gamer,  22  Mo.  423,  holding  that  new  matter  stated  in  an 
innuendo  not  necessary  to  support  action  may  be  rejected  as  surplusage;  Lewis 
V.  Hudson,  44  Ga.  568;  Curley  v.  Feeney,  62  N.  J.  L.  70,  40  Atl.  678,— -holding 
that,  where  words  are  actionable  on  their  face,  the  innuendo  is  treated  as  sur- 
plusage; Cramer  v.  Noonan,  4  Wis.  231,  holding  that  an  innuendo  misapplied 
must  be  rejected  as  surplusage;  Payne  v.  Tancil,  98  Va.  262,  36  S.  E.  725,  holding 
that  the  fact  that  an  innuendo  enlarges  the  meaning  of  words  per  se  action- 
able does  not  render  count  demurrable;  Johnson  v.  Brown,  13  W.  Va.  71,  on  the 
same  point. 

5  AM.  DEC.  278,  COIililNS  v.  TOIIRY,  7  JOHNS.  278. 
Mortgagor  as  owner  of  legal  title. 

Cited  in  Whitehead  v.  Middleton,  2  How,  (Miss.)  692;  Moore  v.  Esty,  5  N.  H. 
469;  Clark  v.  Beach,  6  Conn.  142, — holding  that  mortgagor  is  seised  ea  against 
all  persons  except  the  mortgagee;  Watson  v.  Spence,  20  Wend.  260,  holding  that 
as  against  a  stranger  the  owner  of  an  equity  of  redemption  is  owner  of  fee;  Mills 
7.  Van  Voorhies,  20  N.  Y.  412,  holding  mortgagor  real  o\Mier  of  property;  Ladue 
T.  Detroit  &  M.  R.  Co.  13  Mich.  380,  87  A.  D.  759,  holding  that  a  mortgage  con- 
veys no  title  in  land  to  mortgagee;  Roosevelt  v.  Fulton,  7  Cow.  71,  holding  that  on 
death  of  mortgagor,  mortgaged  premises  are  legal  assets  in  the  hands  of  the  heirs; 
Gardner  v.  Morrison,  12  Ala.  547,  on  interest  of  a  mortgagor  of  property;  Peckham 
V.  Hadwen,  8  R.  I.  160;  Breckenridge  v.  Ormsby,  1  J.  J.  Marsh.  236,  19  A.  D.  71 ; 
Cooch  V.  Gerry,  3  Harr.  (Del.)  280;  Jackson  ex  dem.  Martin  v.  Pratt,  10  Johns. 
381, — holding  that  a  stranger  not  claiming  title  under  a  mortgage  is  not  per- 
mitted to  set  it  up  to  defeat  a  legal  title;  Den  ex  dem.  Dimon  v.  Dimon,  10  N. 
J.  L.  156,  holding  that  a  mortgage  before  foreclosure  or  entry  is  not  a  legal  title 
which  a  stranger  can  set  up;  Woods  v.  Hilderbrand,  46  Mo.  284,  2  A.  R.  513, 
holding  that  a  defendant  in  ejectment  cannot  set  up  a  mortgage  to  which  he  is 
stranger;  Benton  Land  Co.  v.  Zeitler,  182  Mo.  251,  70  L.R.A.  94,  81  S.  W.  193, 
holding  same  as  to  a  deed  of  trust  as  between  persons  who  do  not  claim  there- 
under; Jackson  v.  Lodge,  36  Cal.  28;  Bates  v.  Coe,  10  Conn.  280,— holding  that 
a  mortgage  creates  a  lien  only  in  favor  of  the  mortgagee;  Kortright  v.  Cady, 
21  N.  Y.  343,  78  A.  D.  145;  Gibson  v.  Seymour,  3  Vt.  565,— holding  that  the 
mortgagee  has  only  a  chattel  interest;  Renard  v.  Brown,  7  Neb.  449,  hold- 
ing mortgagor  not  liable  for  rent  while  in  possession;  Pace  v.  Chadderdon, 
4  Minn.  499,  Gil.  390,  holding  that  the  mortgagor  cannot  maintain  ejectment 
against  his  mortgagee  lawfully  in  possession  after  condition  broken;  Mallalieu 
V.  Wickham,  42  N.  J.  Eq.  297,  10  Atl.  880;  Ketchum  v.  Johnson,  4  N.  J.  Eq.  370,— 
holding  that  before  entry  or  foreclosure  the  equity  of  redemption  may  be  sold  on 
execution  against  the  mortgagor  but  not  after;  McMahon  v.  Russell,  17  Fla. 
698,  holding  that  mortgagee  has  no  title  whi.h  he  can  convey  by  deed;  Ellison 
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▼.  Daniels,  11  N.  H.  274,  holding  that  deed  hy  the  mortgagee,  while  mortgage 
still  continues  in  force,  purporting  to  convey  the  land  does  not  make  such  party 
an  assignee  of  the  mortgage;  Huntington  ▼.  Smith,  4  Conn.  235,  holding  that 
land  cannot  be  taken  for  the  debts  of  the  mortgagee  until  foreclosure. 

Distinguished  in  Saul  v.  Kruger,  9  How.  Pr.  569,  holding  that  after  entry 
and  foreclosure  the  interest  of  the  mortgagee  is  subject  to  execution;  (Soring 
Y,  Shreye,  7  Dana,  64,  holding  that  a  sale  of  an  equity  of  redemption  under  an 
execution  passes  nothing  to  the  purchaser. 
Seisin  to  support  dower. 

Cited  in  Trimm  v.  Marsh,  54  N.  Y.  599,  13  A.  R.  623  (dissenting  opinion),  on 
the  non-seisin  of  the  husband  for  purpose  of  dower  as  against  the  mortgagee. 
Priority  of  dower  and  lien. 

Cited  in  Horde  v.  Landrum,  5  S.  C.  213,  holding  that  a  statutory  lien  operates 
as  a  bar  to  dower  only  for  the  benefit  of  those  for  whose  security  it  was  in- 
tended. 
-  Right  of  dower  in  an  equity  of  redemption. 

Cited  in  Wooldridge  y.  Wilkins,  3  How.  (Miss.)  360;  Bullard  y.  Bowers,  10 
N.  H.  500, — holding  widow  of  a  mortgagor  entitled  to  dower  of  land  mortgaged  or 
the  equity  of  redemption  as  against  every  person  excepting  the  mortgagee  or 
those  claiming  under  him;  Woodhull  y.  Reid,  16  N.  J.  L.  128,  to  same  point: 
Fish  V.  Fish,  1  Conn.  569;  Mills  y.  Van  Voorhis,  10  Abb.  Pr.  152;  Wheeler  v.  Mor- 
ris, 2  Bosw.  524;  Van  Duyne  v.  Thayre,  14  Wend.  233, — holding  dower  in  equity 
of  redemption  can  be  defeated  only  by  legal  enforcement  by  entry  and  foreclosure; 
Montgomery  y.  Bruere,  4  N.  J.  L.  260,  holding  widow  entitled  to  dower  in  hus- 
band's land  mortgaged  before  the  marriage  subject  to  the  mortgage  d^t; 
Southerin  y.  Mendum,  5  N.  H.  420;  Coles  y.  Coles,  16  Johns.  319, — holding  widow 
entitled  to  dower,  where  husband  dies  seised  of  an  equity  of  redemption  though 
land  was  mortgaged  before  marriage;  Denton  v.  Nanny,  8  Barb.  618,  holding  same 
as  to  the  widow  of  the  purchaser  of  the  equity  of  redemption  from  the  mort- 
gagor; Mills  y.  Van  Voorhies,  20  N.  Y.  412,  holding  that  wife  of  grantee  of  mort- 
gagor has  same  right  of  dower  in  equity  of  redemption  as  wife  of  mortgagor; 
McArthur  v.  Porter,  1  Ohio,  99;  Meyer  y.  Cohen,  4  N.  Y.  8.  R.  612,— holding 
widow  entitled  to  dower  in  real  property  mortgaged  before  marriage  except  as 
against  the  mortgagee  and  those  claiming  under  him ;  Boynton  y.  Sawyer,  35  Ala. 
497,  holding  widow  entitled  to  dower  against  all  except  the  mortgagee  and  those 
claiming  under  him ;  Bell  y.  New  York,  10  Paige,  49,  holding  that  a  widow  has  a 
right  to  redeem  after  the  husband's  death;  Titus  y.  Neilson,  6  Johns.  Ch.  452, 
holding  that  the  right  of  dower  of  the  wife  is  not  affected  by  a  mortgage  of  the 
equity  of  redemption  during  coyerture;  Mills  y.  Van  Voorhis,  10  Abb.  Pr.  152, 
holding  wives  of  the  grantees  of  a  mortgagor  haye  the  same  rights  of  dower  in  the 
equity  of  redemption  as  the  wife  of  the  mortgagee  himself;  Robinson  v.  Leavitt, 
7  N.  H.  73;  Runyan  v.  Stewart,  12  Barb.  637  (dissenting  opinions),— on  the 
right  of  widow  to  dower  in  an  equity  of  redemption;  Hawley  y.  James,  5  Paige, 
.318,  holding  that  the  widow's  right  to  dower  in  an  equity  of  redemption  is  re- 
coverable in  a  court  of  law;  Rands  y.  Kendall,  15  Ohio,  671  (dissenting  opinion), 
on  mortgagor's  widow's  interest  in  real  property;  Harrison  y.  Boyd,  36  Ala. 
203,  on  widow's  right  of  dower. 

Cited  in  reference  note  in  66  A.  D.  469,  on  right  of  dower  in  mortgaged  prem- 
ises. 

Cited  in  note  in  5  A.  D.  233,  on  dower  in  land  mortgaged. 
Estoppel  as  against  dowress  to  deny  husband's  seisin. 

Cited  in  Davis  v.  Darrow,  12  Wend.  G5,  holding  that  one  who  derive*  his  title 
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from  the  husband  is  estopped  as  against  the  wife  from  denying  seisin  in  the  hus- 
band; Sherwood  y.  Vandenburgh,  2  Hill,  303,  holding  one  who  claims  through  the 
husband  estopped  to  deny  dower  right  of  wife;  Van  Duyne  v.  Thayre,  19  Wend. 
162,  holding  that  one  who  claims  under  the  husband  subsequent  to  coverture 
cannot  set  up  a  prior  executed  mortgage  to  show  no  seisin  in  husband  to  bar 
dower;  Norwood  v.  Marrow,  20  N.  C.  578  (4  Dev.  ft  B.  L.  442);  Bartlett  v. 
Muslinger,  28  Hun,  235;  Bowne  v.  Potter,  17  Wend.  164, — ^holding  that  one  who 
holds  under  a  grantee  from  the  husband  is  estopped  to  deny  title  in  husband  at 
time  of  conveyance  as  a  bai*  to  dower;  Piatt  v.  Brick,  35  Hun,  121,  holding 
that  one  must  hold  imder  mortgage,  otherwise  he  cannot  set  it  up  to  defeat 
dower. 

Limited  in  Sparrow  v.  Kingman,  1  N.  Y.  242,  holding  in  an  action  for  dower  that 
the  grantee  of  the  husband  by  a  quitclaim  deed  or  one  claiming  under  him  is 
not  estopped  to  deny  seisin  in  husband. 
—  To  deny  grantor's  title. 

Cited  Nason  v.  Allen,  6  Me.  243,  holding  mortgagee  estopped  as  against  claim  of 
mortgagor's  widow  to  dower  to  deny  mortgagor's  seisin;  Stimpson  v.  Thomaston 
Bank,  28  Me.  259,  holding  grantee  estopped  to  deny  grantor  was  seised  to 
quantity  of  interest  as  conveyed  by  deed;  Kirby  v.  Coles,  14  N.  J.  L.  516;  Mont- 
gomery V.  Bruere,  4  N.  J.  L.  260, — holding  that  purchaser  at  a  sheriff's  sale 
cannot  deny  seisin  of  execution  debtor;  Chapman  v.  Schroeder,  10  Oa.  321,  holding 
one  who  derived  his  title  to  the  land  from  the  husband  who  was  an  alien  estopped 
to  deny  seisin  of  husband  on  that  ground. 

Distinguished  in  Averill  v.  Wilson,  4  Barb.  180,  holding  grantee  not  estopped 
from  denying  grantor's  title  in  the  premises  conveyed  either  at  or  previous  to  the 
conveyance. 

Limited  in  Finn  v.  Sleight,  8  Barb.  401,  holding  one  claiming  under  a  deed  in 
lee  from  the  husband  is  not  estopped  from  showing  that  the  husband  had  but  a 
leasehold  estate  in  the  premises. 
Ehitingaishment  of  mortgage  as  letting  In  dower. 

Cited  in  Rossiter  v.  Cossit,  15  N.  H.  38,  holding  widow  entitled  to  dower  on 
redemption  of  a  mortgage  by  an  administrator;  Coates  v.  Cheever,  1  Cow.  460, 
holding  that  where  the  tenant  in  possession  enters  by  virtue  of  a  purchase  from 
the  mortgagor,  a  subsequent  purchase  of  the  mortgage  by  him  is  an  extinguish- 
ment, and  widow  is  entitled  to  dower;  Everson  v.  McMullen,  42  Hun,  369,  hold- 
ing that  an  extinguishment  of  a  mortgage  to  which  wife  released  dower  by  a  sub- 
sequent grantee  in  a  conveyance  in  which  wife  did  not  join  revives  dower  of  wife. 

Distinguished  in  Jackson  ex  dem.  Bruyn  v.  Dewitt,  6  Cow.  316,  holding  that 
where  a  mortgagor  after  intermarriage  releases  his  equity  of  redemption  to 
the  mortgagee  who  received  the  mortgage  before  marriage,  the  wife  is  not  entitled 
to  dower;  Chiswell  v.  Morris,  14  N.  J.  Eq.  101,  holding  rule  that  a  widow  is  en- 
titled to  dower  as  against  a  purchaser  of  the  equity  of  redemption  who  cancels 
mortgage  not  applicable  in  equity. 

Questioned  in  Everson  v.  McMullen,  113  N.  Y.  293,  10  A.  S.  R.  445,  4  L.R.A.  118, 
21  N.  E.  52,  holding  purchaser  under  no  personal  obligation  to  pay  a  mort- 
gage, who  pays  it,  in  aid  of  his  own  title,  is  as  against  the  widow  of  his  grantor 
who  joined  in  the  mortgage  but  not  in  the  deed,  entitled  to  the  rights  of  the 
mortgagee  aa  against  the  widow's  claim  for  dower. 
Doctrine  of  merger. 

Cited  in  Greenough  v.  Rolfe,  4  N.  H.  357,  holding  that  a  release  by  mortgagor 
to  mortgagee  of  his  right  of  redemption  is  a  merger  of  the  interests  and  an  ex- 
tinguishment of  the  debt;  Jones  v.  Lamar,  34  Fed.  454,  holding  that  payment  of 
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a  mortgage  debt  by  one  who  is  bound  to  pay  it,  and  an  assignment  of  it  to  him, 
operates  as  a  discharge. 

Diiitinguished  in  Taylor  v.  Bassett,  3  N.  H.  294,  holding  that  there  is  no  ex- 
tinguishment of  mortgage  where  one  of  two  persons  who  are  severally  seised  of 
two  distinct  parcels  of  a  tract  of  land  which  is  under  a  mortgage  to  a  third  per- 
son takes  an  assignment  of  such  mortgage;  Tichout  v.  Harmon,  2  Aik.  (Vt.)  37, 
holding  that  an  execution  creditor,  by  procuring  an  assignment  of  a  mortgage  so 
lie  may  have  execution  on  the  property,  is  not  to  be  deemed  as  satisfying  the 
mortgage. 
Pa>inciit  as  extinguishment  of  mortgage. 

Cited  in  Gray  v.  Jenks,  3  Mason,  520,  Fed.  Cas.  No.  5,720,  holding  that  a 
mortgage  which  has  been  paid  is  an  extinguished  title;  Miner  v.  Beekman,  42 
How.  Pr.  33,  1  Jones  &  S.  67,  11  Abb.  Pr.  N.  S.  147,  holding  a  mortgage  extin- 
guished by  extinguishment  of  the  debt ;  Walcop  v.  McKinney,  10  Mo.  229,  on  pay- 
ment as  devesting  mortgagee's  interest. 

Cited  in  reference  note  in  34  A.  D.  200,  on  what  amounts  to  discharge  of  mort- 
gage. 

Cited  in  note  in  5  L.R.A.  721,  on  what  operates  as  discharge  of  encumbrance  on 
land. 
Presamptlon  of  conveyance  or  surrender  after  twenty  years. 

Cited  in  Jackson  ex  dem.  People  v.  Wood,  12  Johns.  242,  holding  that  a  pre- 
sumption of  satisfaction  arises  where  mortgagee  does  not  enter  possession,  after 
twenty  years  without  demand  or  interest  having  been  paid;  Kellogg  v.  Wood,  4 
Paige,  578,  on  same  point;  Roberts  v.  Welch,  43  N.  C.  (8  Ired.  Eq.)  287;  Tripe 
V.  Marcy,  39  N.  H.  439;  Howland  v.  Shurtleff,  2  Met.  26,  35  A.  D.  384;  Van  Vleet 
V.  Blackwood,  39  Mich.  728;  Jackson  ex  dem.  Bogert  v.  Schauber,  7  Cow.  187, — 
holding  same  where  there  was  no  entry,  no  payment  of  interest  for  twenty  years, 
and  no  foreclosure;  Jackson  ex  dem.  McCloughry  v.  Lyon,  9  Cow.  664,  holding 
that  where  no  claim  or  entry  to  land  is  made  for  over  twenty  years  a  conveyance 
or  surrender  will  be  presumed;  Giles  v.  Baremore,  5  Johns.  Ch.  545,  holding  that 
a  mortgage  is  no  evidence  of  a  subsisting  title  if  the  mortgagee  never  entered 
and  there  has  been  no  interest  paid  for  twenty  years;  Byrd  v.  McDaniel,  33  Ala. 
18,  on  presumption  of  payment  after  twenty  years;  Tyler  v.  Heidorn,  46  Barb. 
439,  holding  that  presumption  does  not  arise  from  lapse  of  time  and  nonpayment 
of  rent;  Dixon  v.  Dixon,  89  App.  Div.  603,  85  N.  Y.  Supp.  600,  holding  that  exe- 
cution purchaser  who  claimed  no  deed  or  title  for  forty  years  had  no  right  then 
to  claim  deed  pursuant  to  certificate;  Mclntyre  ▼.  Costello,  47  Hun,  289,  ho1din;> 
undisturbed  possession  under  a  deed  greatly  strengthened  a  conclusion  that  a 
grantee  in  a  deed  is  vested  with  title  to  constitute  seisin. 

Distinguished  in  Jackson  ex  dem.  Van  Schaick  v.  Davis,  5  Cow.  123,  15  A.  D. 
451,  holding  that  mere  nonpa3mient  of  rent  for  twenty  years  will  not  raise  a 
presumption  that  the  landlord's  title  is  extinguished;  Cutter  v.  Jones,  52  111.  84, 
upholding  against  collateral  attack  strict  foreclosure  of  mortgage  the  lien  of 
which  was  barred  by  the  statute  of  limitations;  Central  Bank  v.  Heydorn,  48 
N.  Y.  260  (dissenting  opinion),  on  presumption  of  satisfaction  of  a  mortgage 
after  twenty  years. 
Presumption  of  payment  from  lapse  of  time. 

Cited  in  Cope  v.  Humphreys,  14  Serg.  &  R.  15,  holding  judgment  presumed 
satisfied  after  lapse  of  twenty  years  unless  delay  accounted  for. 

Cited  in  note  in  1  L.R.A.  346,  on  presumption  of  payment  of  mortgage  from 
lapse  of  time. 
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6  AM.  DEC.  275,  PBOPIiB  t.  JANS£N,  7  JOHNS.  882. 
Termination  and  discharge  of  liability  of  sureties. 

Cited  in  Sneed  v.  White,  3  J.  J.  Marsh.  526,  20  A.  D.  175,  holding  that  any 
unsanctioned  indulgence  to  obligor  by  obligee  after  debt  due  will  discharge  surety 
on  replcTin  bond;  Cope  t.  Smith,  8  Serg.  &  R.  112,  11  A.  D.  582,  discharging 
sureties  demanding  suit  or  discharge  of  liability  for  failure  of  obligee  to  sue  sol- 
vent obligor;  Bank  of  Steubenville  v.  Leavitt,  5  Ohio,  207,  discharging  surety 
on  bond  for  bank  creditor's  stay  of  execution  against  principal;  Chew  v.  EUing- 
wood,  86  Mo.  2G0,  56  A.  R.  429  (dissenting  opinion),  on  effect  of  directors'  negli- 
gence and  cashier's  connivance  to  discharge  defaulting  bank  bookkeeper's  sureties; 
Thompson  v.  Elliott,  5  Mo.  1 18,  on  what  delay  by  bond  creditor  to  principal  debtor 
unsanctioned  by  surety  will  release  surety;  Packard  v.  The  Louisa,  2  Woodb.  ft 
M.  48,  Fed.  Cas.  No.  10,652,  on  discharge  of  surety  by  negligence  of  obligees  or 
their  forbearance  toward  principal;  Clark  v.  Burdet^  2  Hall,  217,  on  duty  of 
creditor  to  proceed  against  debtor  to  relieve  guarantor;  Lieberman  v.  First  Nat. 
Bank,  8  Del.  Ch.  229,  40  Atl.  382,  on  right  of  corporation  to  hold  surety  of  its 
defaulting  officer;  Fuller  v.  Loring,  42  Me.  481  (dissenting  opinion),  on  obligee's 
discharge  of  surety  by  disposing  of  security;  Cady  v.  Sheldon,  38  Barb.  103, 
holding  sureties  guaranteeing  collection  of  bond  not  relieved  of  liability  by 
obligee's  failure  first  to  sue  insolvent  principals;  Clark  v.  Burdett,  2  Hall,  197, 
holding  demand  and  notice  by  vendor  not  prerequisites  to  right  to  hold  surety 
guaranteeing  payment  by  purchaser. 

Cited  in  reference  notes  in  5  A.  D.  610,  on  discharge  of  surety;  16  A.  D.  623; 
29  A.  D.  226,-— on  what  acts  of  creditor  discharge  surety;  17  A.  D.  211,  on  in- 
dulgence to  principal  releasing  surety;  79  A.  D.  104,  on  discharge  of  surety  by 
delay  in  suing  principal;  13  A.  D.  461,  on  effect  of  delay  in  proceeding  against 
principal  upon  liability  of  surety;  8  A.  D.  262,  on  effect  on  surety  of  giving  time 
to  debtor. 

Cited  in  note  in  23  A.  D.  197,  on  discharge  of  surety  by  forbearance,  laches, 
or  indulgence  as  to  principal. 

Distinguished  in  Albany  v.  Vedder,  14  Wend.  165,  holding  that  sureties  on 
bond  of  corporate  treasurer  are  not  discharged  for  failure  of  corporation  to  watch 
over  his  conduct  and  to  require  him  to  account  at  times  specified  in  by-laws. 

Questioned  in  Amherst  Bank  v.  Root,  43  Mass.  522,  declining  to  discharge 
bank  cashier's  sureties  for  directors'  failure  to  examine  its  affairs. 

Disapproved  in  McKecknie  v.  Ward,  58  N.  Y.  541,  17  A.  R.  281,  holding  surety 
of  vendee  on  continuing  contract  of  purchase  and  sale  not  discharged  by  vendor's 
mere  failure  to  notify  surety  of  vendee's  continued  default  in  payments;  Com. 
V.  Philadelphia,  157  Pa.  558,  27  Atl.  553,  on  failure  of  municipal  auditors  to 
compel  treasurer  to  pay  tax  moneys  to  state  as  relieving  city  from  liability  there- 
for after  treasurer's  defalcation. 

Cited  as  overruled  in  State  use  of  Southern  Bank  v.  Atherton,  40  Mo.  209, 
refusing  to  discharge  sureties  on  teller's  bond  for  bank  directors'  failure  to  ex- 
amine affairs;  Mutual  Loan  &  Bldg.  Asso.  v.  Price,  16  Fla.  204,  26  A.  R.  703, 
declining  to  discharge  sureties  on  corporation  treasurer's  bond  for  officer's  laches 
in  examining  his  accounts;  Hurd  v.  Callahan,  5  Redf.  393,  holding  mere  neglect 
of  holder  of  bond  and  mortgage  to  proceed  against  mortgagor  does  not  discharge 
guarantor  although  land  has  depreciated;  and  also  citing  note  as  showing  that 
case  has  been  overruled. 
«On  notes. 

Cited  in  Pain  v.  Packard,  18  Johns.  174,  7  A.  D.  369,  discharging  surety  re- 
questing immediate  procedure  for  laches  of  holder  of  note  in  collecting  from 
Am.  Dec.  Vol.  1.-47. 
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prineipal  before  inaolTeiicy;  Curan  v.  Colbert,  3  Ga.  239,  40  A.  D.  427,  boldiag 
surety  diichargwl  by  holder*8  uftuineticMied  releMe  of  lovy  on  judgment  against 
maker  while  latter  was  solvent;  Davis  v.  Huggins,  3  N.  H.  231,  refusing  to 
discharge  surety  requesting  payee  to  collect,  where  payees  neglected  to  pro- 
ceed against  makers  until  they  became  insolvent;  Townsend  v.  Riddle,  2  N. 
H.  448,  holding  joint  maker  of  note  merely  a  surety,  not  dischaiiged  for  hold- 
er's delay  in  proceeding  against  principal;  New  Hampshire  SaT.  Bank  t.  Colcord, 
15  N.  H.  122,  41  A.  D.  686,  declining  to  discharge  surety  on  note  consenting  to  a 
change  of  securities  by  bank  holder ;  David  v.  Malone,  48  Ala.  428,  holding  surety 
on  note  discharged  l^  partial  settlement  of  suit  thereon  against  maker,  unices 
injured  thereby;  King  v.  Baldwin,  17  Johns.  384,  8  A.  D.  415,  remarking  that 
mere  delay  in  suing  principal  would  not  discharge  surety;  Springer  v.  Tdothaker, 
43  Me.  381,  09  A.  D.  06,  discharging  surety  on  note  for  holder's  unsanctioned 
abandonment  of  lien  on  maker's  property;  Baker  y.  Briggs,  8  lick.  122,  19 
A.  D.  311,  discharging  surety  on  note  for  holder's  unsanctioned  surrender  of 
security  to  the  s mount  thereof. 

Distinguished  in  Moreland  v.  State  Bank,  Breese  (DL)  203,  declining  to 
discharge  sureties  on  note  for  bank's  failure  to  protest  same  according  to  stat- 
ute; Van  Derveer  y.  Wright,  6  Barb.  547,  denying  right  of  guarantor  of  note  to 
set  up  holder's  laches  in  collecting,  where  maker  was  insolvent  before  and  after 
making  of  guaranty,  and  delay  was  sanctioned  by  guarantor. 
—  On  official  lK>nd8. 

Cited  in  Richardson  y.  Bean,  5  Port.  (Ala.)  27,  discharging  sureties  Km  bimd 
of  constable  annually  elected  for  default  committed  more  than  one  year  after 
election;  United  SUtes  y.  Van  Zandt,  2  Crandi,  C.  C.  338,  Fed.  Cas.  No.  16,611, 
discharging  sureties  on  regimental  paymaster's  bond  for  neglect  of  postmaster 
general  to  recall  principal  after  discovery  of  default;  Wells  v.  Gant,  4  Yeig.  491 
(dissenting  opinion),  on  liability  of  surety  on  constable's  bond  as  to  executicm 
creditor  who  left  money  collected  in  constable's  hands  for  six  or  eight  weeks. 

Distinguished  in  Com.  v.  Wolbert,  6  Binn.  292,  6  A.  D.  452,  refusing  to  discharge 
sureties  on  prothonotary's  bond  for  failure  to  compel  settlement  of  accounts  at 
end  o(year;  Looney  v.  Hughes,  26  N.  Y.  514  (affirming  30  Barb.  613),  denying 
sureties'  exemption  from  liability  on  collector's  bond  for  county  treasurer's  fail- 
ure to  issue  warrant  within  twenty  days;  People  v.  Bemer,  13  Johns.  383,  re- 
fusing to  discharge  sureties  on  commissioner's  bond  for  comptroller's  failure 
promptly  to  demand  account;  Ex  parte  Christian,  23  Ark.  641,  refusing  to  dis- 
charge sureties  on  collector's  bond  for  court's  failure  to  direct  settlement  while 
solvent. 

Criticized  in  State  use  of  Carroll  County  v.  Roberts,  68  Mo.  234,  30  A.  R. 
788,  discharging  sureties  on  collector's  bond  whose  time  for  settlement  had  been 
extended  by  legislature. 

Disapproved  in  Parks  v.  State,  7  Ma  194,  refusing  to  discharge  sureties  on 
collector's  bond  for  state's  omission  to  sue  for  several  years  after  collector's 
failure  to  account;  United  States  v.  Kirkpatrick,  9  Wheat.  720,  6  L.  ed.  199, 
holding  mere  omission  of  government  to  bring  suit  for  periodical  defaults  of  col- 
lector will  not  discbarge  sureties  on  his  bond. 

Overruled  in  People  v.  Russell,  4  Wend.  570,  declining  to  discharge  surety  on 
bond  of  commissioner  of  loans  for  comptroller's  failure  to  prosecute  commissioner 
while  solvent. 

Cited  as  overruled  in  Monroe  County  v.  Otis,  62  N.  Y.  88,  refusing  to  discharge 
sureties  on  defaulting  county  treasurer's  bond  for  supervisor's  omission  of  duty; 
Stern  v.  People,  102  111.  540,  declining  to  discharge  sureties  on  county  treasurer'! 


Digitized  by 


Google 


T«9  NOTES  ON  AMERICAN  DECISIONS.  [276 

bond  for  failure  of  eoanty  board  to  remore  for  neglect  to  aeoount;  Marion  County 
y.  Moffett,  15  Mo.  604,  declining  to  discharge  surety  on  bond  for  school  money 
for  failure  of  county  court  to  secure  proper  mortgage  from  principal. 
Rights  in  secarity  held  by  cosurety. 

Cited  in  Low  v.  Smart,  5  N.  H.  353,  holding  surety  incompetent  witness  in 
action  on  note  assigned  to  his  cosurety  by  way  of  indemnity  on  ground  that  he  had 
rights  in  security  of  his  cosurety. 
Jurisdiction  and  rules  of  law  and  equity. 

Cited  in  Piscataqua  Bridge  v.  New  Hampshire  Bridge,  7  N.  H.  35,  holding  in- 
junction proper  remedy  to  restrain  building  of  bridge  within  limits  of  exclusive 
grant 
—  As  to  defenses  of  sureties  generally. 

Cited  in  Clark  v.  Niblo,  6  Wend.  236,  holding  that  same  rule  applies  to  defenses 
of  surety  in  law  and  equity;  King  v.  Baldwin,  17  Johns.  384,  8  A.  D.  415  (dis- 
senting opinion),  on  rule  that  defense  of  surety  is  governed  by  same  rules  at  law 
and  in  equity;  Solomon  v.  Gregory,  19  N.  J.  L.  112,  holding  same  rule  applies 
to  discharge  of  surety  in  law  and  equity;  Hawk  v.  Geddis,  16  Serg.  &  R.  23,  on 
similarity  in  courts  of  law  and  equity  of  rules  governing  relief  of  sureties; 
Brown  v.  First  Nat.  Bank,  56  L.R.A.  870,  50  C.  C.  A.  602,  112  Fed.  901,  holding 
defense  that  payee  of  note  surrendering  pledged  collateral  is  chargeable  with  value 
thereof  available  to  principal  and  sureties  in  law  and  equity;  Smith  v.  Clopton, 
48  Miss.  66,  holding  defense  of  promisor  of  note  that  he  was  in  fact  surety  avail- 
able at  law  and  equity;  Taylor  v.  Bank  of  Kentucky,  2  J.  J.  Marsh.  569,  holding 
that  where  surety  appears  on  bond  as  such,  relief  may  be  had  in  equity  as  well 
as  law;  Varnum  v.  Mulford,  2  McLean,  74,  Fed.  Cas.  No.  16,890,  holding  defense 
that  surety  was  discharged  by  creditors'  new  and  valid  agreement  extending  time 
available  at  law;  Wayne  v.  Kirby,  2  Bail.  L.  552,  holding  defense  that  surety 
on  note  was  discharged  by  unsanctioned  stay  by  holder  of  execution  against 
maker  available  at  law;  Martin  v.  Skehan,  2  Colo.  614,  holding  defense  that  sur- 
ety on  note  requesting  holder  to  proceed  against  maker  was  discharged  by  holder's 
failure  to  comply  before  insolvency  good  in  law;  King  v.  Baldwin,  17  Johns.  384, 
8  A.  D.  415,  holding  question  of  sureties'  discharge  a  legal  one;  Hunt  v.  United 
States,  1  Gall.  32,  Fed.  Cas.  No.  6,900,  doubting  whether  court  of  law  could  de- 
cide whether  joint  obligor  on  bond  not  so  stated  was  surety;  King  v.  Baldwin, 
2  Johns.  Ch.  554,  holding  that  surety  on  note  defeated  at  law  by  insufficient  de- 
fense cannot  recover  on  same  facts  in  equity. 

Distinguished  in  Green  v.  Lake,  2  Mackey,  162,  holding  that  joint  maker  of 
sealed  note  appearing  as  principal  cannot  defend  at  law  on  ground  that  he  was 
surety;  Willis  v.  Ives,  1  Smedes  &  M.  307,  holding  principals  in  sealed  instru- 
ment estopped  at  common  law  from  defense  that  they  signed  as  sureties;  Max- 
well V.  Connor,  1  Hill,  £q.  14,  denying  equitable  relief  to  surety  of  note  failing 
to  avail  himself  at  law  of  defense  of  discharge  for  unsanctioned  extension  of  time 
by  payee;  Kenner  v.  Coldwell,  Bail.  £q.  153,  21  A.  D.  538,  denying  equitable 
relief  on  judgment  at  law  against  guardian  and  sureties. 

Disapproved  in  Locke  v.  Postmaster  General,  3  Mason,  446,  Fed.  Cas.  No.  8,441, 
holding  defense  that  postmaster  general's  neglect  duly  to  collect  postmaster's 
dues  discharges  postmaster's  sureties  not  available  at  law. 

Cited  as  overruled  in  Pintard  v.  Davis,  20  N.  J.  L.  205,  denying  authority 
of  court  of  law  to  impose  terms  on  surety  on  bond  before  compelling  obligee  to 
sue  principal;  Paulin  v.  Kaighn,  29  N.  J.  L.  480  (dissenting  opinion),  on  con- 
mrrent  jurisdiction  of  law  and  equity  in  cases  arising  between  sureties. 
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<-  As  to  admlMioB  of  erldenoe  to  show  that  obligors  wkgned  as  sureties. 

Cited  in  Smith  t.  Doak,  3  Tez.  215,  holding  parol  eTideooe  admissible  at  law 
to  show  joint  maker  of  note  signed  as  surety;  Grafton  Bank  t.  Kent,  4  N.  H. 
221,  17  A.  D.  414,  holding  that  one  appearing  to  be  joint  maker  of  note  may,  in 
action  thereon,  prove  that  he  was  surety  and  that  he  was  discharged  by  acts  of 
holder;  Hubbard  t.  Gumey,  64  N.  Y.  467,  holding  that  one  of  two  joint  makers 
of  promissory  note  may,  in  action  thereon,  introduce  evidence  to  show  that  he 
signed  as  surety;  Gillett  ▼.  Tayk>r,  14  Utah,  190,  60  A.  S.  R.  890,  46  Pac  1099, 
allowing  in  eourt  of  law  proof  that  maker  of  note  signed  as  surety,  and  defense 
of  discharge  by  payee's  unsanctioned  extension  of  time;  Bank  of  St.  Maiys  t. 
Mumford,  6  Ga.  60  (dissenting  opinion),  on  right  of  joint  makers  of  note  to 
show  in  court  of  law  that  they  were  merely  sureties;  Smith  t.  Tunno,  1  McCord» 
Eq.  452,  16  A.  D.  617,  admitting  in  equity  parol  evidence  to  show  that  obligor 
in  bond  signed  as  surety;  Davis  t.  Mikel,  Freem.  Ch.  (Miss.)  548,  allowing 
joint  maker  of  note  to  show  in  equity  that  he  was  in  fact  surety. 

Cited  in  note  in  17  A.  D.  417,  as  to  when  apparent  principal  may  show  him- 
self to  be  a  surety. 

Distinguished  in  Meads  v.  United  SUtes,  26  C.  C.  A.  229,  54  U.  S.  App.  150, 
81  Fed.  684,  holding  evidence  at  law  inadmissible  to  discharge  joint  maker  of 
note  by  showing  that  he  was  surety  and  was  injured  by  failure  of  holder  to 
prosecute  maker;  Sprigg  v.  Bank  of  Mt  Pleasant,  10  Pet.  257,  9  L.  ed.  416, 
holding  that  surety  not  expressly  bound  on  face  of  bond  as  principal  cannot 
prove  suretyship  in  court  of  law. 

Doubted  in  Artcher  v.  Douglass,  5  Denio,  509,  holding  that  obligors  in  bond  to 
indemnify  sheriff  may  prove  that  they  executed  it  as  sureties  to  allow  legal  de- 
fense of  want  of  diligence  in  pursuing  principals. 
Pablic*8  responsibility  for  acts  or  omissions  of  officers. 

Cited  ID  Cecil  v.  Clark,  44  W.  Va.  659,  30  S.  E.  216;  People  v.  Stephens,  71  N. 
Y.  627, — holding  public  bound  by  acts  of  public  officers  within  scope  of  authority; 
Hayden  v.  Auburn  Prison,  1  Sandf.  Ch.  195,  holding  laches  of  prison  agent  in 
not  enforcing  levy  imputable  to  state. 

5  AM.  DEC.  S81,  DEIiAVERGNE  t.  NORRIS,  7  JOHNS.  S58. 
Measure  of  damages  on  covenant  for  title. 

Referred  to  as  leading  case  in  McGuckin  v.  Milbank,  152  N.  Y.  297,  46  K.  E. 
490  (affirming  83  Hun,  473,  31  N.  Y.  Supp.  1049),  holding  that  grantee  not  evict- 
ed or  who  has  paid  no  encumbrance  may  recover  only  nominal  damages. 

Cited  with  special  approval  in  Myers  v.  Brodbeck,  110  Pa.  198,  5  Atl.  662,  17  W. 
N.  C.  120,  43  PhiU.  Leg.  Int.  186,  17  PitUb.  L.  J.  N.  S.  41,  holding  only  money 
and  costs  actually  paid  with  interest  recoverable. 

Cited  in  Pillsbury  v.  Mitchell,  5  Wis.  17,  holding  covenantee  can  reoovei 
amount  paid  to  extinguish  encumbrance,  or  nominal  damage  if  he  has  not 
bought  it  in;  Lane  v.  Richardson,  104  N.  C.  642,  10  S.  E.  189;  Funk  v.  Creswell, 
5  Iowa,  62;  Lessly  v.  Bowie,  27  S.  C.  193,  3  8.  E.  199;  Post  v.  Campau,  42  Mich. 
90,  3  N.  W.  272,  holding  on  technical  breach,  nominal  damages  only  recoverable; 
Norton  v.  Colgrove,  41  Mich.  544,  3  N.  W.  159,  holding  nominal  damages  only  re- 
coverable where  vendee  has  not  extinguished  encumbrance;  Barlow  v.  St.  Nicholas 
Nat.  Bank,  63  N.  Y.  399,  20  A.  R.  547 ;  Stowell  v.  Bennett,  34  Me.  422;  Richardson 
V.  Richardson,  6  Tex.  Civ.  App.  661,  25  S.  W.  438;  Coleman  v.  Bresnaham,  54 
Hun,  019,  8  N.  Y.  Supp.  158;  Lathers  v.  Keogh,  109  N.  Y.  583,  17  N.  E.  131,— 
holding  that  in  absence  of  actual  loss  covenantee  is  restricted  to  nominal 
damages;  Morrison  v.  Underwood,  20  N.  H.  369;  Barnes  v.  Mott,  64  N.  Y.  397, 
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21  A.  R.  626, — holding  grantees  with  covenant  against  encumbrance  may  pay  off 
encumbrance  and  recover  full  amount  paid;  Mandigo  v.  Conway,  45  Misc.  389, 
90  N.  Y.  Supp.  324;  D^Amelio  v.  Abraham,  54  Misc.  386,  105  N.  Y.  Supp.  1019; 
Giles  V.  Dugro,  1  Duer,  331 ;  Evans  v.  McLucas,  12  S.  C.  66, — holding  vendee  not 
entitled  to  actual  damages  until  he  has  extinguished  encumbrance  or  been 
evicted;  Reading  v.  Gray,  5  Jones  &  S.  79;  Soule  v.  Dixon,  17  N   Y.  S.  R.  360, 

1  N.  Y.  Supp.  697;  Whisler  v.  Hicks,  6  Blackf.  100,  33  A.  D.  454;  Dahl  v. 
Stakke,  12  N.  D.  326,  96  N.  W.  363, — ^holding  grantee  is  entitled  to  nominal 
damages  only  unless  he  pays  ofT  encumbrance;  Brooks  v.  Moody,  20  Pick.  474. 
holding  grantee  may  recover  full  amount  paid  by  him  in  removing  encumbrance, 
although  paid  after  action  had  been  commenced ;  Garrison  v.  Sandford,  12  N.  J.  L. 
261,  holding  grantee  entitled  to  nominal  damage  only,  if  he  sue  before  eviction  or 
without  having  incurred  expense;  Hall  v.  Dean,  13  Johns.  106,  holding  grantee 
may  remove  encumbrance,  without  eviction,  and  recover  full  amount  so  paid 
under  covenant;  Willson  v.  Willson,  26  N.  H.  229,  67  A.  D.  320;  De  Forest  v. 
Leete,  16  Johns.  122, — holding  recovery  is  only  nominal  where  encumbrance 
is  not  paid  but  is  still  outstanding;  Davis  v.  Lyman,  6  Conn.  249;  Stanard  v. 
Eldridge,  16  Johns.  264;  Carter  v.  Denman,  23  N.  J.  L.  260;  Dimmick  v.  Lock- 
wood,  10  Wend.  142, — holding  rule  of  damages  to  be  the  amount  paid  by 
covenantee  to  remove  encumbrance;  Stewart  v.  Drake,  9  N.  J.  L.  139,  holding 
grantee  may  recover  amount  paid  to  extinguish  encumbrance  and  interest; 
Bush  V.  Adams,  22  Fla.  177,  holding  covenantee  may  recover  amount  paid  in 
extinguishment  in  action  for  covenant  broken;  Morris  v.  Rowan,  17  N.  J.  L.  304, 
allowing  inclusion  of  costs  paid  and  damages  with  interest  to  time  of  eviction 
only;  Andrews  v.  Appel,  22  Hun,  429,  holding  covenantee  can  recover  amount 
actually  paid  to  relieve  against  encumbrance,  and  not  for  encumbrance  out- 
standing; Mitchell  V.  Hazen,  4  Conn.  496,  10  A.  D.  169,  on  reasonableness  of  rule 
on  extent  of  recovery  on  breach  of  covenant  against  encumbrance;  Geiszler  v. 
DeGraaf,  166  N.  Y.  339,  82  A.  S.  R.  659,  59  N.  E.  993,  on  common-law  rule  of 
recovery  for  breach;  Utica,  C.  k  S.  Valley  R.  Co.  v.  Gates,  8  App.  Div.  181, 
40  N.  Y.  Supp.  316;  Loomis  v.  Bedel,  11  N.  H.  74,— on  measure  of  damages 
where  grantee  has  extinguished  encumbrance;  Furman  v,  Elmore,  2  Nott  k 
M'C.  189,  holding  that  the  measure  of  damages  on  eviction  is  consideration  paid 
together  with  costs  and  interest;  McDaniels  v.  Gowey,  30  Wash.  412,  71  Pac. 
12,  on  measure  of  damages  where  grantee  has  sustained  no  loss ;  Baldwin  v.  Munn, 

2  Wend.  399,  20  A.  D.  627,  holding  that  on  covenant  to  convey  nominal  damages 
are  recoverable  where  vendor  in  good  faith  has  no  title;  Mecklem  v.  Blake,  22 
Wis.  495,  99  A.  D.  68;  Dickson  v.  Desire,  23  Mo.  161,  66  A.  D.  661, — holding  on 
breach  of  covenant  of  seisin  nominal  damages  only  are  recoverable  until  estate 
is  defeated  or  adverse  title  extinguished. 

Cited  in  notes  in  36  A.  D.  94;  3  L.R.A.  792, — on  damages  for  breach  of 
covenant  against  encumbrances. 

Limited  in  Foote  v.  Burnet,  10  Ohio,  317,  3*6  A.  D.  90,  holding  that  covenantee 
who   has   extinguished   encumbrance   can   recover   only   to   the   amount   of   the 
purchase  money  paid  for  land. 
When  action  may  be  brought  on  covenant. 

Cited  in  Andrews  v.  Appel,  22  Hun,  429,  holding  right  of  action  for  actual 
damages  arose  on  payment  of  encumbrance,  without  eviction;  Carpenter  v. 
McBride,  3  Fla.  343;  Alexander  v.  Bridgford,  59  Ark.  195,  27  S.  W.  69;  Dickson 
V.  Briggs,  12  Ala.  217, — holding  grantee  need  not  wait  for  eviction  but  may 
extinguish  encumbrance  and  bring  action  on  covenant;  Mitchell  v.  Warner, 
5  Conn.  497,  holding  breach  occurs  at  time  deed  is  executed,  and  cannot  be  sued 
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on  bj  otlMT  than  grantee;  Fletcher  v.  Button,  •  Barb.  646,  holding  eanae  of  aetaoQ 
ariaea  immediately  on  breach  of  covenant  to  oonvey  on  refusal  so  to  do;  Carter 
V.  DmmMM,  29  N.  J.  L.  260,  holding  coTenant  against  encumbrance  personal, 
and  assignee  can  only  sue  on  erietion. 

Gitsd  in  relerenee  note  in  60  A.  8.  R.  499,  on  right  of  cof?enantee  paying  off 
en< wtw  ■■WIS  to  recover  amount  paid. 

Oitsd  iB  Botes  in  12  L.RJ^.  243,  on  effect  of  possession  of  Tendee  baying  in 
ovtataadi^  eaeombrance;    8   A.   D.   249,  on   purchaser's  right  to  satisfy  en- 
cumbraaee  and  rseorer. 
Aoomnl  of  ri^t  to  Indemnity. 

Cited  in  Conner  t.  Bean,  43  N.  H.  202,  holding  indemnity  bond  not  broken  by 
recovery  of  judgment  without  enforcement  thereof  or  damage ;  Jeffers  v.  Johnson, 
21  N.  J.  L.  78,  holding  surety  must  actually  pay  the  debt  secured  against  in 
order  to  reoover  from  principal;  Donely  v.  Kockfeller,  4  Cow.  263,  holding  party 
indemnified  must  first  pay  the  money  to  sustain  action  for  more  than  ncmiinal 
damages;  Henry  v.  Hand,  36  Or.  492,  69  Pac.  330,  applying  same  rule  to  breach 
of  oontraetor's  bond  to  keep  building  free  from  liens;  Chace  v.  Hinman,  8  Wend. 
462,  24  A.  D.  39,  on  amount  of  recovery  on  mere  indCTinity  and  on  bond  against 
payment  of  money. 

5  AM.  DEC.  181,  COIT  ▼.  COMMCSlOIAIi  INS.  CO.  7  JOHNS.  S86. 
Constmotion  of  inatmmenta  by  usage  or  custom. 

Cited  in  Barry  v.  Morse,  3  N.  H.  132,  on  admissibility  of  usage  to  explain 
contract;  Coxe  v.  Heisley,  19  Pa.  243,  holding  usage  inadmissible  to  limit  carrier's 
responsibility  in  law;  Bowen  v.  Newell,  2  Duer,  584,  holding  usage  in  another 
state  not  to  allow  days  of  grace  on  time  checks  admissible  in  action  on  such 
check;  Grant  v.  Lexington,  F.  L.  A  M.  Ins.  Co.  6  Ind.  23,  61  A.  D.  74,  holding 
usage  admissible  as  to  length  of  intermediate  delay  that  would  entitle  boat 
hands  to  claim  discharge;  Steward  v.  Scudder,  24  N.  J.  L.  96,  holding  evidence 
of  custom  admissible  to  explain  either  written  or  parol  contract;  Vail  v.  Rice, 

6  N.  Y.  156,  on  admissibility  of  trade  usage  to  explain  contract;  R.  B.  Gage 
Mfg.  Co.  V.  Woodward,  17  R.  I.  464,  23  Atl.  16,  on  inadmissibility  of  custom  for 
purposes  other  than  explanation  of  contract. 

Cited  in  notes  in  18  A.  R.  207,  on  custom  or  usage  as  affecting  contractual 
relations;  3  L.R.A.  869,  on  interpretation  of  words  in  contract. 
*In  Insurance  policies. 

Cited  in  Allegre  v.  Maryland  Ins.  Co.  6  Harr.  A  J.  408,  14  A.  D.  289,  holding 
that  insurance  policy  could  be  explained  by  any  usage  of  the  trade  and  not  alone 
by  usages  pertaining  to  the  course  of  the  insured  voyage;  Mutual  Ben.  L.  Ins. 
Co.  V.  Ruse,  8  Ga.  534,  rejecting  usage  to  pay  premiums  within  thirty  days  after 
due  day  the  policy  being  explicit  to  the  contrary;  Bend  v.  Georgia  Ins.  Go. 
1  N.  Y.  Leg.  Obs.  12,  holding  such  evidence  admissible  to  show  that  ''glassware 
in  casks"  did  not  include  that  in  tight  casks;  Rankin  v.  American  Ins.  Co. 
1  Hall,  682,  rejecting  usage  to  limit  policy  to  loss  for  sea  damage  to  cargo 
surveyed  before  landing  and  where  survey  exonerating  master  was  made  part 
of  proofs  of  loss;  Dole  v.  Merchants'  Mut.  M.  Ins.  Co.  51  Me.  466,  rejecting 
usage  that  ''capture"  and  "seizure"  did  not  mean  taking  by  Confederate  privateer ; 
Mai  lory  v.  Commercial  Ins.  Co.  9  Bosw.  101,  on  admissibility  of  usage  to  explain 
"trade  between"  certain  ports. 

Cited  in  reference  notes  in  45  A.  D.  352,  on  usage  and  custom  with  regard  to 
marine  insurance;  45  A.  D.  773,  on  duty  of  insurer  to  inform  himself  on.  a 
general  custom  of  trade. 
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Cited  in  note  in  14  B.  R.  C.  44,  on  acts  and  events  incidental  to  adventure  by 
usage  as  within  general  terms  of  marine  policy. 
~-  Requisites  of  usage. 

Cited  in  Price  v.  White,  9  Ala.  563,  holding  usage  to  pay  certain  expenses  of 
employees  not  established  at  place  in  question;  Susquehanna  Fertilizer  Co.  v. 
White,  66  Md.  444,  69  A.  R.  186,  7  Atl.  802,  holding  offer  to  prove  usage  bad 
because  it  did  not  set  out  usage  with  certainty;  Le^ch  v.  Perkins,  17  Me.  462,  35 
A.  D.  268,  holding  usage  as  to  joint  or  several  liability  of  builders  of  vessels  for 
materials  and  labor  not  sufficiently  proved;  Allen  v.  Merchants'  Bank,  15  Wend. 
482,  holding  that  usage  of  particular  trade,  but  not  opinions  of  merchants  in 
that  regard  is  admissible. 
Parol  evidence  of  usage  as  to  meaning  of  words. 

Cited  in  Sampson  v.  Gazzam,  6  Port.  (Ala.)  123,  30  A.  D.  678,  holding  usage 
admissible  to  ascertain  meaning  of  phrase  "dangers  of  the  river"  in  bill  of 
lading;  Whittemore  v.  Weiss,  33  Mich.  348,  holding  evidence  admissible  to  show 
that  "agent"  meant  dealer  in  the  particular  business;  Brown  v.  Brooks,  25  Pa. 
210,  holding  usage  admissible  on  the  question  whether  "feet"  used  of  lumber 
meant  linear  or  not  ;  Wadsworth  v.  Pacific  Ins.  Co.  4  Wend.  33,  holding  custom 
of  port  as  to  deck  loads  admissible  to  qualify  stipulation  against  average  losses; 
Barber  v.  Brace,  3  Conn.  9,  8  A.  D.  149,  to  same  effect;  Wood  v.  Allen,  HI  Iowa, 
97,  82  N.  W.  451,  holding  usage  admissible  as  to  whether  "dry  goods"  included 
hats  and  caps;  Dow  v.  Whetten,  8  Wend.  160,  rejecting  usage  to  regard 
insurance  on  "proceeds"  of  cargo  as  covering  identical  cargo  when  returned 
homeward;  Aymar  v.  Astor,  6  Cow.  266,  admitting  evidence  of  usage  to  explain 
meaning  of  word  "fur;"  Astor  v.  Union  Ins.  Co.  7  Cow.  202,  holding  word  "furs" 
explainable  by  usage  of  particular,  not  general,  trade. 

Cited  in  reference  note  in  54  A.  D.  321,  on  admissibility  of  evidence  of  usage  to 
explain  or  control  express  contract. 

Cited  in  notes  in  5  A.  R.  242,  as  to  when  parol  evidence  is  admissible  to  vary 
or  explain  written  contracts;  6  A.  R.  678,  on  parol  evidence  to  explain  and 
contradict  written  contract;  14  £.  R.  C.  671,  on  proof  of  usage  to  explain  mean- 
ing of  instrument  or  contract;  11  A.  S.  R.  632,  on  admissibility  of  evidence  of 
custom  or  usage  to  explain  technical  expressions  in  contract  or  to  disclose  inten- 
tion of  parties. 

Criticized  in  Barlow  v.  Lambert,  28  Ala.  704,  66  A.  D.  374,  holding  that  usage 
inadmissible  to  limit  operation  of  stipulation  that  hirer  of  a  slave  should  "lose 
negro's  lost  time." 

5  AM.  DEO.  28S,  JUM£Ii  T.  MARXNE  INS.  CO.  7  JOHNS.  411. 
Kffect  of  marine  abandonment. 

Cited  in  Mutual  Safety  Ins.  Co.  v.  Cargo  of  The  George,  Fed.  Cas.  No.  9,981, 
Olcott  89,  3  N.  Y.  Leg.  Obs.  260, — holding  on  abandonment  underwriters  become 
subrogated  to  every  power  and  privilege  of  assured's  agent;  Maryland  &  P.  Ins. 
Co.  V.  Bathurst,  6  Gill  k  J.  159,  on  right  of  insurer  on  repurchase  of  vessel 
abandoned. 

Cited  in  reference  note  in  22  A.  D.  349,  on  abandonment  of  insured  property. 
CIreiimstances  fixing  right  to  abandon. 

Cited  in  Peele  v.  Merchants'  Ins.  Co.  3  Mason,  27,  Fed.  Cas.  No.  10,905,  holding 
right  of  abandonment  is  determined  by  facts  existing  at  time  of  abandonment; 
Humphreys  v.  Union  Ins.  Co.  3  Mason,  429,  Fed.  Cas.  No.  6,871,  holding  abandon- 
ment invalid  though  loss  exceeded  half  where  before  it  was  made  vessel  had  been 
repaired  and  was  proceeding  on  voyage. 
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Cited  in  note  in  1  E.  R.  C.  20,  on  effeet  of  luhMqueiit  efforts  of  captain  of 
abandoned  vesael  to  effect  a  compromiae  with  the  captors. 
Ofllce  of  master  after  abandonment. 

Cited  in  Catlett  v.  Pacific  Ina.  Co.  1  Wend.  661,  holding  that  on  abandonment 
matter  of  vessel  became  agent  of  whomsoever  it  might  concern  and  delivery  by 
him  to  consignee  was  only  as  master's  agent. 

Liability  of  marine  Insurer  for  expense  above  total  lom  under  *'8ne  and 
labor**  clause. 

Cited  in  Alexandre  v.  Sun  Mutual  Ins.  Co.  61  N.  Y.  253,  holding  insurer 
not  liable  for  repairs  made  after  vessel  is  safe  and  for  her  improvement;  Barker 
V.  Phflcnix  Ins.  Co.  8  Johns.  807,  holding  insurer  chargeable  with  expense  of  un- 
loading and  storing  cargo,  and  wages  and  provisions  of  crew  during  detention 
to  refit,  as  general  average  above  loss;  Francis  v.  Ocean  Ins.  Co.  6  Cow.  404, 
holding  insured  entitled  to  recover  expense  of  obtaining  restoration  of  proceeds 
unless  freight  and  cargo  also  belong  to  him. 
Right  to  recover  total  loss  as  affected  by  liability  to  average. 

Cited  in  Potter  v.  Providence  Washington  Ins.  Co.  4  Mason,  298,  Fed.  Cas.  No. 
11,336,  holding  total  loss  on  vessel  not  recoverable  where  insured  also  owned 
freight  and  cargo;  Pezant  v.  National  Ins.  Co.  16  Wend.  463,  holding  same  and 
that  contributory  average  must  be  deducted  in  determining  whether  loss  is  so 
great  as  to  warrant  abandonment;  Hanse  v.  New  Orleans  M.  &  F.  Ins.  Co.  10 
La.  1,  29  A.  D.  460,  allowing  recovery  for  loss  though  no  contribution  had  been 
settled,  there  being  no  proof  of  other  property  liable  thereto. 
*  Deduction  of  average  In  suit  for  loM. 

Cited  in  International  Nav.  Co.  v.  Atlantic  Mut.  Ins.  Co.  100  Fed.  304,  holding 
general  average  adjustment  need  not  precede  suit  but  may  be  deducted  therein 
from  amount  of  loss. 
Subjects  of  general  average. 

Cited  in  Woods  v.  Olsen,  39  C.  C.  A.  695,  99  Fed.  461,  holding  expense  of 
releasing  ship  from  capture  which  involved  ship,  cargo,  and  freight,  subjecta  of 
general  average. 

5  AM.  DEC.  187,  REED  t.  PRUITN,  7  JOHNS.  416. 
Payment  of  execution  by  stranger  as  discharge. 

C  ited  in  Stevens  v.  Morse,  7  Me.  36,  20  A.  D.  337,  holding  payment  of  the 
amount  of  execution  to  sheriff  satisfies  the  execution,  and  subsequent  levy  is  void. 

Cited  in  note  in  23  L.R.A.  130,  on  effect  of  payment  of  judgment  d^t  by 
volunteer  or  stranger  to  original  undertaking. 

DiRtinguished   in  Potts  v.   Richardson,   2   Bail.  L.    16,   upholding   subsequent 
assignment  of  judgment  to  one  advancing  money  to  pay  judgment  plaintiff  under 
express  stipulation  that  judgment  lien  should  be  preserved. 
—  Payment  or  advancement  by  leTylng  officer. 

Cited  in  Morris  v.  Lake,  9  Smedes  A  M.  621,  48  A.  D.  724,  holding  payment  of 
execution  by  officer  a  discharge  unless  there  is  an  assignment  or  agreement  to 
prevent  it;  Hunter  v.  Stevenson,  1  Hill,  L.  416,  holding  payment  to  sheriff 
satisfied  execution  and  subsequent  sale  was  void;  Sherman  v.  Boyce,  16  Johns. 
443,  holding  writ  discharged  by  payment  notwithstanding  declaration  to  contrary ; 
Arnett  v.  Cloud,  2  Ga.  53,  holding  payment  by  justice  of  the  peace  or  any  col- 
lecting officer  extinguishes  writ. 

Cited  in  reference  note  in  73  A.  D.  184,  on  effect  of  officer's  paying  off  execution 
himself  without  transfer  of  judgment. 
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Cited  in  note  in  99  A.  8.  R.  505,  506,  on  subrogation  of  officer  paying  judgment 
or  execution. 
—  Acceptance  of  security  as  discharging  writ. 

Cited  in  Adams  v.  Bowe,  12  Abb.  N.  C.  322,  note,  3  N.  Y.  Civ.  Proc.  Rep.  191, 
holding  taking  of  security  by  officer  satisfies  execution;  Holt  t.  Robinson,  21  Ala. 
106,  56  A.  D.  240,  holding  officer  who  takes  security  in  satisfaction  of  execution 
must  look  to  the  security  for  reimbursement;  Voorhees  v.  Gros,  3  How.  Pr.  262, 
holding  sheriff  cannot  take  security  on  a  fieri  facias  and  stiU  retain  execution. 
Right  to  reimbursement  by  levy  anew. 

Cited  in  Staples  v.  Fox,  45  Miss.  667,  holding  that  officer  cannot  detain  goods 
on  fieri  facias  for  his  own  indemnity  if  he  has  satisfied  the  judgment,  but  might 
be  subrogated  in  equity;  Martin  v.  Gowdy,  1  Hill,  L.  417,  holding  officer  cannot 
advance  money  on  execution  and  pursue  execution  for  his  own  benefit;  Garth  v. 
McCampbell,  10  Mo.  154,  holding  officer  who  out  of  his  own  funds  satisfies  an 
execution  cannot  have  execution  issued  on  same  judgment  for  reimbursement; 
Harwell  v.  Worsham,  2  Humph.  524,  37  A.  D.  572,  holding  officer  cannot  pay  oflf 
execution  and  then  sell  the  property  to  reimburse  himself;   Robinson  v.  Auker, 

I  Legal  Chron.  199,  holding  neither  officer  nor  sureties  on  bond,  who  has  satis- 
fied execution,  can  levy  on  the  execution  for  reimbursement ;  Carpenter  v.  Stilwell, 

II  N.   Y.  61    (reversing    12   Barb.    128),   holding  sheriff,   having   satisfied   the 
execution  by  fine,  could  not  enforce  it  for  his  own  reimbursement. 

Cited  in  reference  note  in  37  A.  D.  575,  on  right  of  sheriff  to  pay  plaintiff  and 
then  levy  upon  defendant's  property. 

Distinguished  in  Albany  City  Nat.  Bank  v.  Kearney,  9  Hun,  535,  holding  officer 
might  buy  judgment  and  have  leave  to  issue  execution  thereon;  Liddel  v. 
McVickar,  11  N.  J.  L.  44,  19  A.  D.  369,  holding  rule  that  sheriff  may  not  sell 
to  reimburse  himself  for  amount  of  execution  paid  by  him  does  not  apply  to 
administrator  selling  lands  for  advances  made  to  ].ay  debts  of  the  estate. 
Levy  as  satisfaction. 

Cited  in  Hoyt  v.  Hudson,  12  Johns.  207,  holding  officer  cannot  make  second  levj 
when  he  lia9  once  levied  sufficient  to  satisfy  execution ;  Reynolds  v.  Rogers,  5  Ohio, 
169;  Young  V.  Read,  3  Yerg.  297;  Ex  parte  Lawrence,  4  Cow.  417,  15  A.  D.  386,— 
holding  levy  on  personal  property  sufficient  to  satisfy  execution  extinguished 
judgment;  Reed  v.  Crosthwait,  6  Iowa,  219,  71  A.  D.  406,  on  same  point;  Lindley 
V.  Kelley,  42  Ind.  294,  holding  levy  either  on  realty  or  personalty  sufficient  to 
satisfy  judgment,  raises  presumption  of  satisfaction;  Moss  v.  Pettingill,  3  Minn. 
217,  Gil.  145,  holding  that  if  judgment  creditor  voluntarily  relinquishes  levy  suf- 
ficient to  satisfy  execution,  judgment  will  be  deemed  satisfied;  M'Intosh  v.  Chew, 
1  Blackf.  289,  holding  seizure  of  goods  on  execution  is  bar  to  further  execution 
until  it  is  legally  shown  that  amount  realized  is  insufficient  to  satisfy  debt. 

Distinguished  in  Green  v.  Burke,  23  Wend.  490,  holding  levy  alone  does  not 
absolutely  satisfy  judgment,  but  subsequent  levy  may  be  made  for  deficiency  in 
amount  realized. 

Disapproved  in  Lynch  y.  Pressley,  8  Ga.  327,  holding  levy  on  personal  property 
to  amount  sufficient  to  satisfy  execution,  only  satisfies  judgment  9ub  modo. 
Rights  of  ICTylng  officer  as  to  executions. 

Cited  in  Bank  of  Whitehall  v.  Weed,  8  How.  Pr.  104,  holding  officer  cannot  use 
execution  as  security  for  fees  on  sale  under  other  executions;  Aicardi  v.  Bobbins, 
41  Ala.  541,  94  A.  D.  614,  holding  officer  who  takes  money  different  from  what 
creditor  is  bound  to  accept  does  so  at  his  peril. 

Cited  in  reference  note  in  38  A.  D.  309,  on  use  by  sheriff  of  execution  to 
indemnify  himself. 
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Effect  of  aaslcnineiit  of  Jvdcneiit  or  lery  to  oflcer. 

Cited  in  Bigelow  t.  Provost,  6  Hill,  666,  holding  aMignment  of  jndgmeBt  t» 
deputy  who  paid  it  on  his  principal's  being  attached  was  void;  Murphy  v. 
Swadener,  33  Ohio  St.  85,  holding  a  sheriff  amerced  for  failure  to  levy  is  inter- 
ested in  the  execution  and  consequently  disqualified  to  execute  it. 

Distinguished  in  Ferebee  v.  Doxey,  28  N.  C.  (6  Ired.  L.)  446,  holding  assignment 
of  judgment  to  sheriff  while  he  holds  execution  thereon  does  not  satisfy  ja4^ 
ment,  but  is  void. 

Limited  in  Heilig  v.  Lemly,  74  N.  C.  250,  21  A.  R.  489,  holding  in  abooice  of 
fraud  or  oppression  sheriff  could  take  assignment  of  judgment  which  he  hsd 
paid,  and  judgment  was  not  extinguished  thereby;  State  Treasurer  v.  Holmes, 

4  Vt.  110,  holding  sheriff  who  has  advanced  mon^  to  creditor  on  execation  ess 
recover  by  agreement  in  creditor's  name. 

Validity  of  obligation  taken  by  oOkcer  In  dlac^iarge  or  extension  of  levy. 

Cited  in  Browning  v.  Hanford,  5  Hill,  588,  40  A.  D.  369,  holding  shenff  takes 
security  for  goods  on  levy  at  his  peril;  Van  Deusen,  v.  Hayward,  17  Wend.  67, 
holding  bonds  taken  by  sheriff  for  ease  and  favor  are  void;  Morton  v.  Campbell, 
37  Barb.  170,  14  Abb.  Pr.  410,  holding  bond  of  indemnity  taken  by  officer  for 
delivering  up  prisoner  then  in  custody  on  execution  for  debt,  void;  Millard  v. 
Canfield,  5  Wend.  61,  to  same  effect  on  taking  security  for  appearance  of  defend- 
ant on  arrest  on  warrant;  McCausland  v.  Drake,  3  Stew.  (Ala.)  344;  Ingalls  v. 
Lord,  1  Cow.  240, — on  disfavor  of  courts  toward  officer's  taking  security  for 
goods  taken  <m  levy  under  execution. 
Assignment  of  satlsfled  Judgment. 

Cited  in  Jackson  ex  dem.  Anderson  v.  Anderson,  4  Wend.  474,  holding  pur- 
chaser with  full  knowledge  acquires  no  title  where  judgment  and  execution  hav« 
been  satisfied. 
Agreement  to  keep  MUlafled  prooesa  on  fooC 

Cited  in  Page  v.  Claggett,  71  N.  H.  85,  51  AtL  686,  holding  agreement  by 
town  that  its  tax  warrants  should  continue  in  force  after  payment  by  oolleetor 
void  as  to  tax  payers. 

5  AM.  DBC.  289,  MBSIRITT  ▼.  JOHNSON,  7  JOHNS.  47S. 
Who  baa  title  to  property  and  ivhen  It  paaaea. 

Cited  in  reference  note  in  33  A.  D.  766,  on  title  by  accession. 

Cited  in  note  in  32  L.ILA.  432,  on  title  by  accession  to  crops,  fruity  and  timber, 
wrongfully  severed  when  article  is  changed  by  process. 
—  Under  contra<;t  for  construction  of  vessel. 

Cited  in  EllioU  v.  Edwards,  35  N.  J.  L.  268;  Hall  v.  Green,  1  Houst.  (DeL) 
558,  71  Am.  Dec.  96,  —  holding  that  property  in  vessel  built  under  contract 
remains  in  builder  until  delivery,  although  instalments  paid,  in  absence  of 
express  contrary  agreement;  The  Revenue  Cutter  No.  2,  4  Sawy.  150,  Fed.  Cas. 
No.  11»714,  holding  that  builder  is  owner  of  vessel  to  be  delivered  after  successful 
trial  trip,  although  receiving  instalments  as  work  progresses;  People  ex  rel. 
Pacific  Mail  S.  S.  Co.  v.  Tax  ft  A.  Comrs.  58  N.  Y.  247;  The  Poconoket,  07  Fed. 
265, — holding  that  title  to  vessel  to  be  paid  for  as  work  progresses  remains  in 
builder  until  delivery,  unless  otherwise  agreed;  Andrews  v.  Durant,  11  N.  Y.  40, 
62  Am.  Dec.  55,  holding  that  one  contracting  for  building  of  ship  subject  to 
inspection,  to  be  paid  for  as  work  progressed,  had  no  property  therein  until  cora> 
pletion  and  delivery;  Calais  S.  B.  Co.  v.  Scudder,  2  Black,  384,  17  L.  ed.  289 
(dissenting  opinion),  on  rule  that  builder  can  give  no  title  to  vessel  built  for 
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another,  under  superintendence,  to  be  paid  for  as  work  progresses;  Udell  t.  The 
Ohio,  Fed.  Cas.  No.  14,32 la,  holding  builder  of  ship  under  oontract,  paid  in 
monthly  instalments,  not  owner  within  materiahnan's  lien  law;  Southworth  ▼. 
Isham,  3  Sandf.  450,  holding  that  new  sails  put  on  vessel  after  execution  of 
mortgage  pass  to  purchaser  thereunder;  Coursin's  Appeal,  79  Pa.  229,  2  W.  N.  C. 
240,  holding  owner  of  machinery  wrongfully  taken  and  put  in  vessel,  not  entitled 
to  accounting  of  earnings  and  proceeds;  Perkins  v.  Pike,  42  Me.  147,  66  Am.  Dec. 
267,  holding  rights  of  one  furnishing  material  for  ship  and  taking  mortgage  on 
it  for  security,  superior  to  those  of  subsequent  creditor;  Hood  v.  Manhattan 
F.  Ins.  Co.  11  N.  Y.  541,  holding  timbers  designed  for,  but  not  yet  attached  to 
ship  building,  not  covered  by  insurance  thereon. 

Cited  in  notes  in  62  A.  D.  65,  as  to  when  property  passes  in  vessel  or  article  to 
be  built  or  manufactured;  56  A.  D.  644,  on  property  in  vessel  constructed  to 
order  under  superintendence  of  orderer.  % 

Distinguished  in  Scudder  v.  Calais  S.  B.  Co.  1  Cliff.  378,  Fed.  Cas.  No.  12,565, 
holding  person  for  whom  vessel  is  built,  exercising  superintendence  and  paying 
instalments  as  work  progresses,  real  owner. 

Disapproved  in  Re  Derbyshire,  11  Phila.  629,  2  W.  N.  C.  345,  32  Phila.  Leg. 
Int.  292,  on  rule  that  property  in  unfinished  ship  is  in  party  contracting  therefor, 
paying  as  work  progresses  and  exercising  superintendence. 
~-  Under  contracts  for  construction  of  houses  or  bridges. 

Cited  in  Chambers  v.  Board  of  Education,  60  Mo.  381;  Johnson  v.  Hunt,  11 
Wend.  139, — ^holding  that  title  to  materials  intended  for  house  remains  in  builder 
receiving  advances  until  delivered  or  affixed  to  freehold;  Commercial  F.  Ins.  Co. 
V.  Capital  City  Ins.  Co.  81  Ala.  328,  60  Am.  Rep.  162,  8  So.  222,  holding  that 
one  contracting  for  building  of  house  to  be  paid  for  as  work  progresses  has  no 
property  therein  until  delivered;  Tompkins  v.  Dudley,  25  N.  Y.  274,  82  Am.  Dec. 
349,  holding  that  builder  must  bear  loss  on  house  built  on  another's  land  and 
burned  before  completion;  Wheeling  v.  Baer,  36  W.  Va.  780,  15  S.  E.  979,  holding 
that  stones  prepared  for  bridge  remain  contractor's  property  until  placed  therein, 
although  partly  paid  for,  in  absence  of  contrary  agreement. 
—  Under  contract  for  making  of  picture. 

Cited  in  Wright  v.  O'Brien,  6  Daly,  56,  holding  that  artist  has  no  property  in 
picture  drawn  to  order  to  be  delivered  on  payment  of  fixed  sum. 
^  Under  manufacturing  contracts. 

Cited  in  Mackay  v.  Mackay,  1  Lans.  508,  holding  that  one  ordering  goods  to 
be  manufactured  cannot  maintain  action  to  recover  possession  before  delivery; 
Lampton  v.  Preston,  1  J.  J.  Marsh.  460,  19  Am.  Dec.  104,  holding  owner  recover- 
ing possession  of  brickyard  entitled  to  unbumed  brick  upon  paying  for  moulding, 
and  maker  entitled  to  burnt  brick;  West  Jersey  R.  Co.  v.  Trenton  Car  Works 
Co.  32  N.  J.  L.  524,  holding  that  property  in  car  remains  in  manufacturer  until 
delivery,  although  orderer  furnish  upholstery  therefor;  Dunn  v.  Oneal,  1  Sneed, 
110,  60  Am,  Dec.  140,  holding  property  in  saddle  in  party  furnishing  principal 
material;  Pulcifer  v.  Page,  32  Me.  405,  54  Am.  Dec.  582,  holding  that  iron  chain 
belongs  to  party  owning  principal  part  of  materials;  Mack  v.  Snell,  140  N.  Y.  196, 
37  Am.  St.  Rep.  534,  35  N.  £.  493,  holding  that  party  furnishing  castings  for 
pnining  shears  and  engaging  another,  who  furnishes  blades,  to  manufacture 
them,  retains  title;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Scbriver,  72  Kan.  550,  4  L.R.A. 
(N.S.)  1056,  84  Pac.  119,  holding  title  to  sacks  furnished  manufacturer  to  be 
filled  with  flour  vested  in  owner  of  flour  when  so  filled. 

Cited  in  reference  note  in  40  A.  R.  174,  on  contract  for  sale  of  goods  to  be 
manufactured  as  passing  title  after  payment  of  purchase  price. 

Cited  in  note  in  54  A.  D.  587,  on  ownership  of  articles  manufactured^  ^ 
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—  CiHler  contract  for  repairs. 

Distinguished  in  Gregory  v.  8tryker,  2  Denio,  630,  holding  that  title  to  wagoa 
being  repaired  remains  in  owner,  although  labor  and  material  used  in  repairs 
exeeed  original  value. 

—  Under  contract  of  sale. 

Cited  in  Davii  v.  Hill,  3  N.  H.  383,  14  Am.  Dec  373,  holding  that  vendee  of 
certain  quantity  of  hay  out  of  mow  has  no  property  therein  until  weighing. 

5  AM.  DEC.  191,  DASH  t.  VAN  KJJEECK,  7  JOHNS.  477. 
Resisting  dlKcliarge  of  debtor  as  defeating  right  to  sue  for  escape. 

Cited  in  Kicliardson  v.  Rittenhouse,  40  N.  J.  L.  230,  holding  that  appearing 
as  creditor  of  debtor  seeking  benefit  oi  insolvent  laws,  and  opposing  discharge 
whereby  debtor  is  remanded  to  sheriff,  is  waiver  of  action  against  sheriff  for 
an  escape;  Browning  v.  Rittenhouse,  38  N.  J.  L.  279,  holding  that  if  creditor 
resists  debtor's  application  for  benefit  of  insolvent  laws  without  knowledge  of 
debtor's  previous  escape  he  does  not  waive  his  right  of  action  against  sheriff 
for  an  escape. 

Distinguished  in  M'Elroy  v.  Mancius,  13  Johns.  121,  holding  that  after  bringing 
action  against  sheriff  for  an  escape  plaintiff  cannot  oppose  discharge  of  prisoner 
under  act  for  relief  of  debtors. 
Duty  of  retiring  sheriff  as  to  imprisoned  debtors. 

Cited  in  French  v.  Willet,   10  Bosw.  566,  holding  that  statute  does  not  so 
make  it  his  duty  to  assign  over  debtors  that  if  he  omits  to  do  so  he  will  be 
liable  to  judgment  creditor  as  for  an  escape. 
Voluntary  return  of  debtor  as  defense  to  escape. 

Cited  in  Seymour  v.  Harvey,  8  Conn.  63,  holding  that  after  escape  of  prisoner 
sheriff  was  not  bound  to  receive  him  bade  but  was  entitled  to  recover  for  tbB 
escape  although  the  prisoner  had  previously  returned. 

Overruled  in  Barry  v.  Mandell,  10  Johns.  563  (reversing  0  Johns.  234),  holdii^ 
prisoner's  return  a  defense. 
Constractfon  of  statutes  In  faTor  of  validity. 

Cited  in  Merrill  v.  Sherburne,  1  N.  H.  199,  8  A.  D.  52,  holding  that  all 
legislative  acts  not  prohibited  by  Constitution  should  be  construed  favorably; 
Opinion  of  Justices,  41  N.  H.  553,  holding  that  in  construction  of  statutes  it 
must  be  understood  that  no  legislature  could  have  intended  to  have  violated  the 
Constitution^ 

—  As  to  derogation  of  conunon  law. 

Cited  in  Berley  v.  Rampacher,  5  Duer,  183,  holding  that  statute  is  never  to 
be  construed  as  modifying  rule  of  common  law  unless  by  express  words  or 
necessary  implication. 

—  By  other  acts  In  pari  materia. 

Cited  in  Smith  v.  Morrison,  22  Pick.  430,  holding  that  if  it  can  be  gathered 
from  a  subsequent  statute  in  pari  materia  what  meaning  the  legislature  attached 
to  the  words  of  a  former  statute  this  will  amount  to  a  legislative  declaration 
of  its  meaning  and  will  govern  construction  of  first  statute. 
^As  to  Implied  repeal. 

Cited  in  Tonj?  v.  Marvin,  15  Mich.  60;  Cannon  v.  Beatty,  19  R.  I.  524,  34  Atl. 
nil;  Hogaboon  v.  Highgate,  65  Vt.  412;  Werner  v.  German  Sav.  Bank,  2  Daly, 
406, — holding  that  a  statute  which  is  inconsistent  witii  some  of  the  provision* 
of  a  former  statute  impliedly  repeals  the  latter  so  far  as  inconsistent  provisions 
are  concerned:   Ignited  States  v.  Bennett,  12  Blatchf.  345,  Fed.  Cas.  No.  14.570; 
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Kxcelsior  Petroleum  Co.  v.  Embury,  67  Barb.  261,  4  Hun,  648, — ^holding  that 
a  subsequent  statute  making  a  different  provision  on  same  subject  is  not  to  be 
construed  as  an  explanatory  act,  but  an  implied  repeal  of  the  former;  Hassler  v. 
Kin^,  9  Gratt.  116;  Forqueran  v.  Donnally,  7  W.  Va.  114;  Woodruff  v.  Dickie,  5 
Robt.  619, — holding  that  repeals  by  implication  are  not  favored  by  law;  People  ex 
rel.  Brown  v.  VanUoesen,  62  How.  76,  holding  that  repeal  of  statutes  is  not 
favored  by  the  courts. 

Cited  in  note  in  14  A.  D.  210,  on  repeal  of  statute  by  implication. 
-*As  to  reerospectlTe  operation  generally. 

Cited  in  Jansen  v.  Hilton,  10  Johns.  549;  Conklin  v.  Egerton,  21  Wend.  430; 
bayre  v.  Wisner,  8  Wend.  661;  McPherson  v.  Cheadell,  24  Wend.  16;  Calkins 
V.  Calkins,  3  Barb.  305;  Re  Protestant  Episcopal  Public  School,  68  Barb.  161, 
40  How.  Pr.  139;  McMannis  v.  Butler,  49  Barb.  176;  Main  v.  Green,  32  Barb. 
448;  Bronk  v.  Barckley,  13  App.  Div.  72,  43  N.  Y.  Supp.  400;  Stewart  v. 
Vandervort,  34  W.  Va.  624,  12  L.R.A.  60,  12  S.  E.  730;  Randall  v.  Sacket, 
66  How.  Pr.  226;  Re  Hilliard,  26  App.  Div.  222,  49  N.  Y.  Supp.  286;  Waddell 
y.  Elmendorf,  12*  Barb.  685;  Curtis  v.  Leavitt,  17  Barb.  309;  People  ex  rel. 
Fountain  v.  Westchester  County,  4  Barb.  64;  Mills  v.  Hildreth,  6  Hun,  364; 
Bay  V.  Gage,  36  Barb.  447;  Starr  v.  Hamilton,  Deady,  2U8,  Fed.  Cas.  No.  13,314; 
Mongeon  v.  People,  56  N.  Y.  613;  Johnston  v.  Vandyke,  6  McLean,  422,  Fed. 
(as.  No.  7,426;  Farrell  v.  Pingree,  6  Utah,  443,  16  Pac.  843;  Wood  v.  Oakley, 
11  Paige,  400;  American  Invest  Co.  v.  Thayer,  7  S.  D.  72,  63  N.  W.  233; 
Boyce  v.  Holmes,  2  Ala.  64;  Bridgeport  v.  Hubbell,  6  Conn.  237;  Goshen  v. 
Stonington,  4  Conn.  209,  10  A.  D.  121;  Vanderpool  v.  LaCrosse  A  M.  R.  Co. 
44  Wis.  662;  Pitman  v.  Bump,  6  Or.  17;  FiUpatrick  v.  Boylan,  67  N.  Y.  433; 
Watkins  v.  Haight,  18  Johns.  138;  Snyder  v.  Snyder,  3  Barb.  621;  McGillia 
V.  McGillis,  11  App.  Div.  369,  42  N.  Y.  Supp.  921;  Meyer  v.  Roosevelt,  26  How. 
Pr.  97;  Tinker  v.  VanDyke,  1  Flipp.  621,  Fed.  Cas.  No.  14,058;  Quinlan  v. 
Welch,  141  N.  Y.  168,  36  N.  E.  12;  Smith  v.  Nelson,  18  Vt.  611;  Gundlach 
V.  Germania  Mechanics'  Asso.  4  Hun,  339,  49  How.  Pr.  190;  Williams  v.  Oswego, 
26  Hun,  36;  Carpenter  v.  Shimer,  24  Hun,  464;  Ely  v.  Holton,  16  N.  Y.  596; 
Withee  v.  Preston,  33  Me.  211;  Wilder  v.  Lumpkin,  4  Ga.  208;  Finley  v.  Hunter, 
2  Strobh.  Eq.  208;  Lindsay  v.  United  States  Sav.  &  L.  Asso.  120  Ala.  156, 
42  L.RJ^.  783,  24  So.  171;  Re  138th  Street,  60  How.  Pr.  290;  Dunbarton  v. 
Franklin,  19  N.  H.  267;  Eakin  v.  Kaub,  12  Serg.  &  R.  330;  Martin  v.  State, 
24  Tex.  61;  Bloodgood  v.  Cammack,  6  Stew.  &  P.  <Ala.)  276;  Gerry  v.  Stoneham, 

1  Allen,  323;  Manwaring  v.  Missouri  Lumber  &  Min.  Co.  200  Mo.  718,  98  S.  W. 
762;   Peojrfe  v.  Jackson  &  M.   PI.   Road  Co.   9  Mich.  286;   Garfield  v.   Bemis, 

2  Allen,  445;  Forsyth  v.  Ripley,  2  G.  Greene,  181;  Somerset  v.  Dighton,  12 
Mass.  382;  Warren  Mfg.  Co.  v.  Etna  Ins.  Co.  2  Paine,  601,  Fed.  Cas.  No.  17,206; 
Baker  v.  Bartlett,  9  Wend.  494;  Deake's  Appeal,  80  Me.  50,  12  Atl.  790;  Ex  parte 
Graham,  13  Rich.  L.  277;  Bates  v.  Kimball,  2  D.  Chip.  (Vt.)  77;  Baldwin  v. 
Cross,  6  Ark.  610;  Couch  v.  McKee,  6  Ark.  484;  Moore  v.  McLendon,  10  Ark. 
512;  Jarvis  v.  Jarvis,  3  Edw.  Ch.  462;  Mahoney  v.  Bernhardt,  27  Misc.  330, 
58  N.  Y.  Supp.  748;  Badgett  v.  Martin,  12  Ark.  730;  Martindale  v.  Moore, 
S  Blackf.  275;  Brunswick  v.  Litchfield,  2  Me.  28;  Ex  parte  Hull,  1  N.  Y.  Legal 
Obs.  1,  Fed.  Cas.  No.  6,866;  Jones  v.  Wootten,  1  Harr.  (Del.)  77;  Dodge  v. 
Nevada  Nat.  Bank,  48  C.  C.  A.  026,  109  Fed.  726;  United  States  use  of  Strait 
V.  United  States  Fidelity  &  G.  Co.  80  Vt.  84,  66  Atl.  809;  McGre^for  v.  Goldam 
mer,  2  Posey  Unrep.  Cas.  (Tex.)  49;  Denn  ex  dem.  Low  v.  Goldtrap,  1  N.  J.  L. 
272;  Re  Tuller,  79  111.  99,  22  A.  R.  164;  Perkins  v.  Perkins,  7  Conn.  668,  18 
A.  D.  120;   Bedford  v.  Shilling,  4  Serg.  &  R.  401,  8  A.  D.  718;   Savannah  v. 
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Hartridgc,  8  Ga.  23;  Kerlinger  v.  Barnes,  14  Minn.  526,  GiL  898;  nteh  ▼.  BOcd 
County,  8  Nev.  271;  Leete  v.  State  Bank,  116  Mo.  184,  21  8.  W.  788;  Mcn^eon 
V.  People,  2  Cow.  Crim.  Rep.  50;  Uannum  v.  Bank  of  Tennessee,  1  Ooldw.  398; 
Scammon  v.  Commercial  Union  Assur.  Co.  6  HI.  App.  551 ;  Lewis  y.  Brackemidge, 

1  Blackf.  220,  12  A.  D.  228;  Metcalfe  v.  Union  Trust  Ca  87  App.  Div.  144, 
84  N.  Y.  Supp.  183;  Fisher  v.  Cockerill,  6  T.  B.  Mon.  129;  Trist  v.  DeCabezaa* 

2  Robt.  708,  18  Abb.  Pr.  143;  Rowland  ▼.  Edmonds,  33  Barb.  433;  People 
ex  rel.  Clausen  v.  Nowburgh  A  S.  P.  R.  Co.  23  Hun,  173;  New  Yoric  &  a 
Midland  R.  Co.  v.  VanHom,  57  N.  Y.  473;  McCahill  v.  Hamilton,  20  Hun,  388; 
VVarrimer  v.  People,  6  Dem.  211;  G^rmania  Sav.  Bank  v.  Suspension  Bridge, 
159  N.  Y.  362,  54  N.  £.  33;  Wheelwright  v,  Greer,  10  Allen,  389;  Walker  t. 
Walker,  155  N.  Y.  77,  49  N.  E.  663;  Petring  v.  Currant  River  Land  k  Cattle  Co. 
Ill  Mo.  App.  373,  85  S.  W.  933;  Cassard  v.  Tracy,  52  La.  Ann.  835,  49  UELA. 
272,  27  So.  368;  Eastman  v.  Clackamas  County,  32  Fed.  24;  Leonard  t.  State 
Mut.  L.  Assur.  Co.  27  R.  L  121,  114  A.  S.  R.  30,  61  Atl.  52;  People  ¥.  Moore, 
1  Idaho,  662;  Hansen  v.  Meyer,  81  111.  321,  25  A.  R.  282;  Milliken  y.  Sloat, 
1  Nev.  573;  Hastings  v.  Lane,  15  Me.  134;  Pickering  v.  Pickering,  19  N.  H.  389; 
Brown  v.  Bibb,  2  Coldw.  (Tenn.)  434;  Home  v.  Memphis  &  O.  R.  Co.  1  Coldw. 
72;  Com.  v.  Shopp,  1  Wood.  Dec.  (Pa.)  123;  W-hite  v.  White,  5  Barb.  474, 
4  How.  Pr.  102;  Syracuse  City  Bank  v.  Davis,  16  Barb.  188;  Luhrs  v.  Elmer, 
80  N.  Y.  171  (affirming  15  Hun,  399);  People  v.  Lord,  12  Hun,  282;  Briggs 
V.  Hubbard,  19  Vt.  90;  Dagger  v.  Mechanics'  k  T.  Ins.  Co.  95  Tenn.  246,  28 
L.R.A.  796;  32  S.  W.  5;  Williamson  v.  Field,  2  Sandf.  Ch.  533;  Pittsburgh  v. 
Roup,  1  W.  N.  C.  254  (affirming  3  Luc.  Legal  Reg.  190) ;  Re  Andersen,  91  App. 
Div.  563,  87  N.  Y.  Supp.  24;  Marble  Bldg.  Asso.  v.  Hocker,  3  PhiU.  494,  .10 
Phila.  Leg.  Int.  356;  Bullock  v.  Durham,  64  Hun,  380,  16  N.  Y.  Supp.  635; 
Ogden  V.  Astor,  4  Sandf.  311;  Smith  v.  Colvin,  17  Barb.  157;  People  v.  Marshall, 
7  Abb.  N.  C.  380;  Hill  v.  Nye,  17  Hun,  457;  Sackett  t.  Androas,  6  HiU,  327, 

3  N.  Y.  Legal  Obs.  11;  Wadsworth  v.  Thomas,  7  Barb.  445,  3  N.  Y.  Code  Rep. 
227;  People  ex  reL  Navano  y.  VanNort,  64  Barb.  205;  Sanford  y.  Bennett,  24 
N.  Y.  20;  People  ex  rel.  Peake  v.  Columbia  County,  43  N.  Y.  130,— holding 
that  statutes  should  never  be  allowed  a  retrospective  operation,  when  it  is  not 
required  by  express  command  or  by  necessary  and  unavoidable  implication;  People 
ex  rel.  Pells  v.  Ulster  County,  66  N.  Y.  300  (dissenting  opinion)  ;  People  ex  reL 
Pitts  V.  Ulster  County,  68  Barb.  83;  People  ex  rel.  Lewisc^n  v.  Court  of  General 
Sessions,  96  App.  Div.  201,  89  N.  Y.  Supp.  364  (dissenting  opinion) ;  McDonnell 
V.  New  York,  4  Hun,  472  (dissenting  opinion), — as  to  retrospective  operation  of 
statutes;  State  v.  Welch,  65  Vt.  50,  25  Atl.  900  (dissenting  opinion),  as  to 
retrospective  constructioii  of  statute. 

Cited  in  reference  notes  in  9  A.  D.  610,  on  construction  of  statute  as  retro- 
spective; 41  A.  D.  275,  as  to  when  statute  should  not  be  construed  so  as  to 
operate  retrospectively;  18  A.  D.  127,  on  eonstruing  statute  so  as  not  to  interfere 
with  vested  rights. 

Distinguished  in  Re  Gibson,  21  N.  Y.  9,  holding  that  this  rule,  of  interpretation 
has  little  if  any  application  in  construing  the  organic  law;  Buckner  y.  Street, 
1  Dill.  248,  Fed.  Cas.  No.  2,098,  holding  that  this  rule  has  no  application  so 
far  as  relates  to  slaves  and  slave  contracts  in  the  construction  of  the  13th 
Amendment  of  the  Constitution  of  the  United  States;  People  v.  National  F. 
Ins.  Co.  27  Hun,  188  (reversing  61  How.  Pr.  334)  holding  that  law  imposing 
tax  on  insurance  premiums  applied  to  premiums  received  before  passage  of  the 
act;  Cook  y.  Gray,  2  Houst  (Del.)  455,  81  A.  D.  185,  holding  that  the  general 
rule  that  the  construction  of  a  statute  is  not  to  be  such  as  to  give  it  a  retro- 
spective effect,  does  not  apply  to  a  repealing  statute  without  any  saving  clause 
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—  Ab  to  retro^[>ecCiTe  operation  of  remedial  laws. 

Cited  lA  Bowen  y.  Brower,  9  N.  Y.  Legal  Obs.  196,  1  Abb.  App.  Dec.  214, 
holding  remedial  statute  relating  to  nullification  of  marriage  retrospective; 
Keid  ▼.  McNaughton,  15  Barb.  168,  on  retrospective  operation  of  code  of  procedure. 

Distinguished  in  Litch  v.  Brotherson,  16  Abb.  Pr.  384,  25  How.  Pr.  407,  holding 
that  Ib  oonstming  statutes  which  only  affect  the  mode  of  proceedings  in  suits,  the 
new  mode  of  proceeding  is  to  be  pursued  as  far  as  practicable  without  affecting  the 
rights  of  the  parties;  Larkin  v.  Saffarans,  15  Fed.  147,  holding  that  statutes  which 
are  remedial  will  be  given  a  retrospective  effect,  unless  they  direct  to  the  con- 
trary; Fidce  V.  Briggs,  6  R.  I.  557,  holding  that  in  statutes  of  limitations  the 
courts  consider  the  language  and  make  them  retrospective  or  not,  as  the  intention 
of  the  legislature  is  gathered  from  their  language;  Slocum  v.  Fayette  County, 
61  Iowa,  169,  16  N.  W.  61,  holding  that  statute  limiting  time  to  appeal  applied  to 
an  appeal  prior  to  its  enactment. 
Retroactive  laws. 

ated  in  Bates  v.  Kimball,  2  D.  Chip.  (Vt.)  77;  Denver,  S.  P.  &  P.  R.  Co. 
v.  Woodward,  4  Colo  162, — holding  that  every  law  which  impairs  vested  rights 
must  be  deemed  retrospective;  White  v.  Brown,  3  Mart.  N.  S.  17,  holding  that 
law  relating  to  form  of  notes  did  not  retroact;  Betts  v.  Bond,  Breese  (III.)  223, 
holding  law  relating  to  distribution  of  estates  not  retroactive;  Re  Hendricks, 
1  Connoly,  301,  3  N.  Y.  Supp.  281,  holding  inheritance  tax  law  not  retroactive; 
Re  Thompson,  14  N.  Y.  8.  R.  487,  holding  new  portions  of  amended  inheritance 
tax  law  prospective  only  and  re-enacted  parts  operative  from  their  beginning. 

Cited  in  reference  notes  in  5  A.  D.  648;  16  A.  D.  376;  12  A.  S.  R.  173,— 
on  retrospective  statute. 

Cited  in  notes  in  41  L.  ed.  U.  S.  94,  on  retroactive  laws  and  laws  impairing 
vested  rights;  8  A.  D.  722,  on  retrospective  operation  of  statute. 

—  liimltations  on  existing  rights  of  action. 

Cited  in  Newland  v.  Marsh,  19  111.  376,  holding  certain  statute  barring  action 
of  ejectment  a  limitation  law. 

—  Laws  conferring  rights  of  action. 

Cited  in  Coosa  River  S.  B.  Co.  v.  Barclay,  30  Ala.  120,  holding  that  legislature 
may  enlarge,  modify,  alter  or  confer  a  remedy  for  existing  legal  rights;  Lewis 
V.  Foster,  Smith  (N.  H.)  420  (opinion  of  lower  court),  as  to  retrospective 
effect  of  statute  giving  right  of  action  on  penalty. 

—  Laws  enlarglnn:  or  dlmlnlshlnn:  rights. 

Cited  in  Isola  v.  Weber,  13  Misc.  97,  34  N.  Y.  Supp.  77,  holding  section  of 
new  Constitution  inhibiting  any  limit  in  actions  for  damages  for  injuries  retro- 
spective. 

Validity  of  retroactlTO  laws. 

Cited  in  Campbell  v.  State,  11  Ga.  353,  as  to  power  of  legislature  to  pass 
retroactive  laws;  Re  Shorter,  Fed.  Cas.  No.  12,811,  holding  retrospective  statute 
as  to  admission  of  attorneys  unconstitutional. 

Cited  in  reference  notes  in  12  A.  D.  168;  17  A.  D.  637,  on  validity  of  retro- 
spective statutes;  8  A.  D.  68,  on  unconstitutionality  of  retrospective  legislation. 

Cited  in  notes  in  14  A.  D.  393,  on  validity  of  retrospective  statutes;  23  A.  D. 
310,  as  to  when  retrospective  acts  are  valid. 

Distinguished  in  Atwood  v.  Buckingham,  78  Conn.  423,  62  Atl.  616,  holding 
that  retroactive  legislation  repealing  or  modifying  statute  imposing  penalty  or 
forfeiture  is  valid;  New  Orleans  v.  New  Orleans  ft  C.  R.  Co.  35  La.  Ann.  679; 
Diamond  State  Iron  C6.  v.  Husbands,  8  Del.  Ch.  205,  68  Atl.  240;   Coles  v. 
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Madison  County,  Breese  (IlL)  115,  12  A.  D.  161;  Huffman  t.  AMenon,  9  W.  Va. 
616;  Canson  t.  Buffalo,  1  Keyes,  454,  2  Abb.  App.  Dec  237;  Iowa  R.  Land  Co. 
V.  Soper,  39  Iowa,  112;  SUte  v.  Squires,  26  Iowa,  340,  holding  that  legislature 
may  pa.ss  retrospective  laws  no  long  as  they  do  not  interfere  with  vested  rights. 

—  Acta  deatmctWe  of  yeated  riffht  of  property  or  action. 

(  ited  in  Hepburn's  Case,  3  Bland.  Ch.  95;  SUte  use  of  Gentry  v.  Fry,  4  Mo. 
120;  Campbell's  Case,  2  Bland.  Ch.  209,  20  A.  D.  360;  Beavers  v.  Myar,  68  Ark. 
333,  58  8.  W.  40;  SUU  ex  rel.  Billings  v.  BHdges,  22  Wash.  64,  79  A.  S.  R. 
914,  60  Pac.  60;  Proprietors  of  Kennebec  Purchase  t.  Ldtboree,  2  Me.  275,  II 
.\.  D.  79;  Citizens'  Street  R.  Co.  ▼.  City  R.  Co.  64  Fed.  647;  Inglis  v.  Sailor's 
Snug  Harbor,  3  Pet.  99,  7  L.  ed.  617;  Beaupre  v.  Hoerr,  13  Minn.  366,  Gil.  339; 
Kobinson  v.  BarBeld,  6  N.  C.  (2  Murph.)  390;  Re  Pell,  171  N.  Y.  48,  89  A.  S.  R. 
791,  57  LJI.A.  540,  63  N.  E.  789;  Commercial  Bank  t.  Chambers,  8  Smedes 
&  M.  9, — holding  that  act  of  legislature  destroying  vested  rights  is  void;  Ijowe 
V.  Harris,  112  N.  C.  472,  22  L.R.A.  379,  17  S.  E.  539,  holding  that  legislature 
had  no  power  to  pass  retroactive  statute  repealing  statute  of  frauds  which 
affected  vested  rights;  VanNote  v.  Downey,  28  N.  J.  L.  219,  holding  that  if 
act  of  legislature  designed  to  deprive  husband  of  his  vested  interest  in  estate 
of  wife,  it  was  unconstitutional;  Hinds  t.  Wilcox,  22  Mont  4,  55  Pac  335, 
as  to  impairment  of  vested  righta;  Newton  v.  Thornton,  3  N.  M.  287,  5  Pac 
257,  holding  that  improvements  made  upon  land  of  another  and  which  inure 
to  benefit  of  owner,  become  a  vested  right  of  which  tlie  owner  cannot  be  divested 
by  subsequent  legislative  enactment;  Westervet  v.  Gregg,  12  N.  Y.  202,  62  A.  D. 
160,  holding  that  legislature  had  not  power  to  deprive  husband  of  a  vested 
interest  in  a  legacy  which  was  bequeathed  to  his  wife,  by  making  legacy  sole 
and  separate  proper^  of  wife;  People  v.  Toynbee,  12  How.  Pr.  238;  Wynehajner 
v.  People,  13  \.  Y.  378,  2  Park.  Crim.  Rep.  421, — holding  that  act  which  substan- 
tially destroyed  the  property  in  intoxicating  liquors  owned  and  possessed  when 
the  act  took  effect,  unconstitutional;  Hardeman  v.  Downer,  39  Ga.  425  (dis- 
senting opinion),  as  to  whether  retroactive  homestead  law  was  valid;  Re  Ever- 
greens, 47  N.  Y.  216,  as  to  power  of  legislature  to  interfere  with  vested  liens 
of  creditors;  Weidenger  v.  Spruance,  101  111.  278  (dissenting  opinion),  as  to 
constitutionality  of  retrospective  statute  charging  liability  for  debts  of  cor- 
I>oration. 

Distinguished  in  People  ex  rel.  Gere  v.  Whitlock,  92  N.  Y.  191,  holding  that 
legislature  may  abridge  term  of  office  created  by  it,  by  express  words,  or  it 
may  specify  an  event  upon  the  happening  of  which  it  shall  end. 

—  Enabling  laws. 

Cited  in  Bender  v.  Crawford,  33  Tex.  746,  7  A.  R.  270;  People  v.  O'Brien,  111 
N.  Y.  1,  7  A.  S.  R.  684,  2  L.R.A.  255,  18  N.  E.  692,— holding  that  constitutional 
or  statutory  provisions  for  repeal  of  statutes  providing  for  creation  of  corpora- 
tions do  not  confer  powers  to  take  away  or  destroy  property  or  annul  contracts. 

—  Remedial  laws  changing  procedure  or  abolishing  actions. 

Cited  in  Guillotel  v.  New  York,  55  How.  Pr.  114,  holding  that  statute  which 
destroys  a  cause  of  action  founded  on  a  tort  is  not  for  that  reason  invalid; 
Burch  V.  Newbury,  10  N.  Y.  374,  holding  that  act  authorizing  an  appeal  from  a 
decree  where  the  time  previously  allowed  for  appealing  had  expired  is  uncon- 
stitutional; Rich  V.  Flanders.  39  N.  H.  304,  holding  that  statute  which  removes 
the  disqualification  of  interest  in  witness  is  not  unconstitutional  although  retro- 
spective in  its  effect. 

Cited  in  note  in  14  L.RJl.  721,  on  effect  of  statutes  to  defeat  pending  civil 
actions. 
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Distinguished  in  Aldridge  v.  Tuscombia,  C.  ft  D.  R.  Co.  2  Stew,  ft  P.  (Ala.)  199, 
23  A.  D.  307,  holding  that  act  granting  charter  to  railroad  company,  retrospec- 
tive in  its  effect,  giving  it  the  right  of  eminent  domain,  is  valid;  Cummings  v. 
Chandler,  26  Me.  463;  Bennet  v.  Hargus,  1  Neb.  419, — holding  that  right  of  action 
or  remedy,  founded  solely  upon  a  statute  or  said  to  enforce  such  remedy  is  deter- 
mined by  the  repeal  of  the  statute;  Manley  v.  Onley,  32  Fed.  708,  holding  that  tlie 
right  of  citizen  to  remove  a  case  to  federal  court  is  not  a  vested  right  and  may  be 
abridged  by  retrospective  legislation. 

—  Limitations  on  existing  actions. 

Cited  in  People  v.  Turner,  117  N.  Y.  227,  16  A.  S.  R.  498,  22  N.  E.  1022, 
holding  that  legislature  may  change  and  vary  existing  rules  for  limitations  of 
actions;  Society  for  Propagation  of  Gospel  v.  Wheeler,  2  Gall.  105,  Fed.  Cas.  No. 
13,156;  Willard  v.  Harvey,  24  N.  H.  344,— holding  that  a  statute  prescribing 
a  new  limitation  where  none  existed  before,  is  not  unconstitutional,  though  part 
of  the  time  limited  may  have  in  a  particular  case  expired  before  its  passage,  if 
a  reasonable  time  remains  to  bring  an  action;  Reid  v.  Albany  County,  60  Hun, 
216,  14  N.  Y.  Supp.  694,  holding  that  a  new  statute  of  limitations  operating  upon 
an  existing  cause  of  action  is  unconstitutional  if  it  does  not  give  reasonable  time 
for  commencement  of  action  before  bar  takes  effect;  Lawrence  v.  Louisville,  96 
Ky.  696,  49  A.  S.  R.  309,  27  L.R.A.  660,  29  S.  W.  450;  Davis  v.  Minor,  1  How. 
(Miss.)  183,  28  A.  D.  326;  Woart  v.  Winnick,  3  N.  H.  473,  14  A.  D.  384,— holding 
that  an  act  of  legislature  repealing  a  statute  of  limitations  is,  with  respect  to  all 
actions  pending  at  the  time  of  repeal,  and  which  are  barred  by  the  statute,  un- 
constitutional. 

—  Laws  affecting  substantial  rights  in  Jndg^^ncnts. 

Cited  in  Forsyth  v.  Marbury,  R.  M.  Charlt.  (Ga.)  324,  holding  law  which  pro- 
hibits a  levy  on  portion  of  debtor's  property,  previously  subject  to  existing  judg- 
ment, impairs  the  obligation  of  contract;  Ratcliffe  v.  Anderson,  31  Gratt.  106, 
31  A.  R.  716,  holding  retrospective  law  authorizing  reopening  of  judgment,  void; 
Kelly  V.  Brownlow,  22  Jones  &  S.  129,  holding  that  statute  limiting  time  in  which 
execution  may  be  issued  on  a  judgment  does  not  impair  a  vested  right,  but  only 
affects  the  remedy;  Foster  v.  Rainsford,  1  Hill,  323,  holding  that  a  statute  less- 
ening time  to  redeem  from  mortgage  sale  is  not  unconstitutional ;  Pryor  v.  Downey, 
50  Cal.  388,  19  A.  R.  666,  holding  that  legislature  has  no  power  to  validate  judg- 
ment void  for  want  of  jurisdiction;  Morse  v.  Goold,  11  N.  Y.  281,  62  A.  D.  103, 
holding  that  act  retrospective  in  its  effect  exempting  certain  property  from  execu- 
tion, does  not  impair  or  destroy  the  obligations  of  contracts. 
What  constitutes  impairment  of  obligation  of  contract. 

Cited  in  Farrington  v.  Tennessee,  96  U.  S.  682,  24  L.  ed.  568,  holding  that  where 
charter  of  bank  provided  for  certain  amount  of  taxes  to  be  paid  by  it  a  statute 
passed  subsequently  imposing  additional  tax  is  void;  Steele  v.  Steele,  64  Ala. 
438,  38  A.  R.  16,  holding  that  it  is  not  within  power  of  legislature  to  create  a 
legal  liability  out  of  a  past  transaction,  for  which  no  liability  or  remedy  existed 
at  time  of  its  occurrence;  Hade  v.  McVay,  31  Ohio  St.  231,  holding  that  repeal  of 
statute  creating  liability  on  contract  does  not  take  away  right  to  enforce  liability ; 
People  ex  rel.  Miller  v.  Ryder,  68  Hun,  407,  12  N.  Y.  Supp.  48,  holding  that  laws 
which  simply  establish  new  rules  of  evidence,  even  if  retrospective  are  not  un- 
constitutional as  impairing  the  obligation  of  contracts. 

Distinguished  in  Bullock  v.  Boyd,  Hoffm.  Ch.  293,  holding  that  legislature  may 
change  the  rate  of  interest  on  existing  obligations,  the  obligation  to  draw  interest 
ftt  the  old  rate  up  to  the  passage  of  act  creating  the  new  one. 
Am.  Dec.  Vol  I.— 48. 
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—  JiidtV^ent  as  contract. 

Cited  in  State  ex  ret  Foliom  Bros.  v.  New  Orleans,  32  La.  Ann.  709 ;  McAfee 
T.  Coringtott,  71  Oa.  272,  61  A.  R.  263,— holding  that  judgment  hased  on  a  tort 
is  not  a  contract  within  meaning  of  Federal  Constitution. 

Distinguished  in  SproU  v.  Reid,  3  G.  Greene,  489,  M  A.  D.  649,  holding  thsi 
judgment  for  costs  does  not  create  a  oontrsct. 
Ex  poet  facto  laws. 

Cited  in  Ex  parte  Quarrier,  4  W.  Va,  210;  Butler  v.  Toledo,  6  Ohio  St.  225,— 
holding  that  such  Isws  relate  to  crime  only  and  constitutional  provisions  ob 
subject  of  them  have  no  application  to  civil  proceedings;  Le  Breton  v.  Morgan, 
4  l^lart.  N.  S.  138,  holding  that  tm  pott  facto  laws  prohibited  in  constitution 
meant  laws  so  regarded  when  it  was  adopted;  Burt  v.  State,  39  Ala.  617;  Shep- 
herd V.  People,  24  How.  Pr.  388,  26  N.  Y.  406  (reversing  23  How.  Pr.  337),  hold- 
ing that  a  law  which  increases  the  punishment  with  which  the  act  was  piiniah- 
able  when  committed  or  makes  an  act  punishable  in  a  manner  in  which  it  was 
not  punishable  when  committed,  is  void;  Moore  v.  State,  43  N.  J.  L.  203,  39  A 
R.  558,  holding  that  statute  of  limitations  which  authorises  trial  and  punish- 
ment for  offense  previously  committed,  the  punishment  and  trial  for  which  were 
already  barred  by  pre-existing  statute  of  limitations,  is  unconstitutional;  Jones 
V.  Com.  86  Va.  661,  10  S.  E.  1006,  holding  retroactive  law  dispensing  with  pre- 
liminary examination  valid;  Lapham  v.  Marshall,  61  Hun,  36,  3  N.  Y.  Supp. 
601,  holding  statute  taking  away  immunity  of  witness  is  unconstitutionaL 

Cited  in  reference  notes  in  62  A.  D.  702;  60  A.  D.  726, — on  what  are  €9  pott 
facto  laws. 

Relative  power  of  execiitlTe,  Icclalatlve,  and  Jvdicial  branches  of  govern- 
ment. 

Cited  in  Lawsoo  v.  Jeffries,  47  MIm.  686,  12  A.  R.  342,  holding  that  l^slative 
bodies  have  not  authority  to  perform  judicial  acts;  Merrill  v.  Sherburne,  1  X.  H. 
199,  8  A.  D.  62.  holding  it  the  province  of  the  judges  to  determine  what  is  the 
law  upon  existing  cases;  Bridgeport  v.  Housatonic  R.  Co.  15  Conn.  475,  holding 
it  bel<Higs  to  the  courts  to  settle  questions  of  constitutional  power  and  not  ques- 
tions of  policy;  People  ex  rel.  McDonald  v.  Keeler,  99  N.  Y.  463,  52  A.  R.  49,  2 
N.  E.  615,  3  N.  Y.  Crim.  Rep.  348,  as  to  what  judicial  powers  vested  in  legisls- 
ture;  Higbee  v.  Higbee,  4  Utah,  19,  6  Pac.  693,  holding  that  legislature  had  no 
right  to  grant  divorce  without  notice  and  while  territory  had  general  law  on  sub- 
ject of  divorce;  Zanseville  v.  Zanseville  Teleph.  A  Teleg.  Co.  63  Ohio  St.  442, 
69  N.  E.  109,  holding  that  statute  requiring  probate  courts  to  direct  mode  in 
which  telegraph  or  telephone  companies  may  use  streets  of  city  or  village  is  l^s- 
lative  and  not  judicial  in  character  and  therefore  unconstitutional. 

Cited  in  reference  note  in  8  A.  R.  156,  on  power  of  legislature  by  deelaratoiy 
statute  to  control  action  pending  in  court. 

Cited  in  note  in  6  A.  D.  731,  on  unconstitutionality  of  acts  which  are  in  the 
nature  of  a  judicial  decision. 
*  Appointive  power. 

Cited  in  State  ex  rel.  White  v.  Barker,  116  Iowa,  96,  98  A.  a  R.  222,  57 
L.R.A.  244,  89  N.  W.  204,  holding  that  statute  authorising  district  court  to  ap- 
point trustees  of  waterworks  in  cities  is  invalid  as  taking  from  the  city  the 
right  of  local  government;  State  ex  rel.  Young  v.  Brill,  100  Minn.  499,  111  N.  W. 
294,  10  A.  A  E.  Ann.  Cas.  425,  holding  that  law  requiring  district  eourt  to  ^ 
point  members  to  county  board  of  control  unconstitutional;  Re  Davies,  168  K. 
Y.  89,  66  L.RJ^.  855,  61  N.  E.  118,  32  N.  Y.  Civ.  Proc  163,  holding  that  statute 
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anthoriziiig  justioe  of  supreme  court  to  appoint,  upon  application  of  attorney 
general,  referee,  to  take  testimony  under  antimonopoly  act,  valid. 

—  Afl  to  granting  new  trials. 

Cited  in  Merrill  v.  Sherburne,  1  N.  H.  199,  8  A.  D.  52;  Washington,  A.  k  G. 
R.  Co.  ▼.  Alexandria  A  W.  R.  Co.  20  Gratt  31,— holding  that  an  act  of  legisla- 
ture directing  a  court  to  hear  a  cause  or  to  grant  a  new  trial  or  any  legislative 
action  which  retroacts  upon  past  controversies,  is  an  invasion  of  judicial  power 
and  unconstitutional. 

—  Constmctioii  of  statutes. 

Cited  in  Aurora  Borealis  v.  Dobbie,  17  Ohio,  126;  People  ex  rel.  Mutual  L. 
Ins.  Co.  V.  New  York,  16  N.  Y.  424, — ^holding  that  legislature  has  no  judicial 
power  and  cannot  interpose  its  authority  respecting  question  of  interpretation 
pending  in  courts;  Middleton  v.  Greeson,  106  Ind.  18,  5  N.  E.  755,  holding  that 
interpretation  of  law  by  subsequent  legislature,  although  not  controlling,  is  en- 
titled to  some  weight;  Beall  v.  Beall,  8  Ga.  210;  Foote  v.  Nickerson,  70  N.  H. 
496,  54  LJIJ^.  654,  48  Atl.  1088;  Coleman  v.  Newby,  7  Kan.  82,— holding  it  is 
within  power  of  legislature  to  make  the  laws  and  judiciary  to  construe  them; 
Munger  v.  Lenroot,  32  Wis.  541  (dissenting  opinion),  as  to  legislative  interpre- 
tation of  a  statute;  Western  U.  Teleg.  Co.  v.  Myatt,  98  Fed.  335,  holding  that 
statute  creating  court  of  visitation  vesting  it  with  powers  to  make  laws  and 
regulations  and  also  to  pass  on  the  validity  of  the  laws  judicially  is  void;  Mer- 
rill V.  Sherburne,  1  N.  H.  199,  8  A.  D.  62,  holding  that  in  order  to  judge  accord- 
ding  to  laws  of  the  land  courts  must  examine  those  laws. 
Nature  of  government  in  United  States. 

Cited  in  Campbell's  Case,  2  Bland,  Ch.  209,  20  A.  D.  360,  holding  it  is  strictly 
limited. 
Bleotion  of  rights  and  remedies. 

Cited  in  Wells,  F.  k  Co.  v.  Robinson,  18  Cal.  133;  Madden  v.  Louisville,  N.  O. 
k  T.  R.  Co.  66  Miss.  268,  6  So.  181, — holding  that  there  must  be  some  distinct 
and  unequivocal  act  evincive  of  choice;  Mattlage  v.  Poole,  16  Hun,  566,  holding 
that  suit  against  both  principal  and  agent  to  an  election  to  hold  principal; 
Hanly  v.  Kelly,  62  Cal.  165,  holding  that  where  plaintiff  recovered  judgment  at 
law  with  full  knowledge  that  funds  in  hands  of  defendant  held  in  trust  for  plain- 
tiff had  been  invested  by  defendant,  he  elected  his  remedy  at  law  and  cannot 
pursue  the  fund  in  equity;  Priest  v.  Foster,  69  Vt.  417,  38  Atl.  78,  holding  that 
one  who  mistakenly  supposes  himself  to  have  two  remedies  and  chooses  the  wrong 
one  is  not  thereby  barred  from  prosecuting  the  right  one;  Lea\ntt  v.  Smith, 
7  Ala.  176,  holding  that  dismissal  of  claim  to  property  upon  which  execution  was 
levied  did  not  amount  to  a  waiver  of  remedy  against  sheriff  for  failing  to  make 
the  money  upon  execution. 

Cited  in  reference  note  in  10  A.  8.  R.  490,  493,  <m  pursuit  of  one  remedy  as 
irrevocable  election  not  to  pursue  another. 
Nature  of  Jvdirment. 

Cited  in  O'Brien  v.  Young,  96  N.  Y.  428,  47  A.  R.  64,  holding  that  a  judgment 
merges  or  extinguishes  the  right  of  action  which  before  existed,  and  itself  be- 
^ones  a  d^t  or  contract  of  record  for  the  payment  of  a  sum  of  money  ad- 
n>dged  to  be  due  from  debtor  to  person  to  whom  awarded. 

i  AH.  DEC.  il6,  YOUNG  v.  COVCIili,  8  JOHNS.  IS. 
Kl«iiient8  of  deceit. 

Cited  in  Young  v.  Hall,  4  Oa.  96,  holding  benefit  to  the  one  making  the  false 
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Affirmation  not  etMoUal  to  caoM  of  action;  Lalmi  ▼.  Tibbitto,  1  Wis.  500,  lioldiag 
an  action  of  deceit  will  not  lie  by  reaaoa  of  failure  to  notify  aa  to  time  Mil 
would  be  called  after  promising  to  so  do. 

Cited  in  reference  note  in  30  A.  D.  784,  on  what  constitutes  gravamen  of  aetica 
of  deceit. 
~  Scienter  aa  element. 

Cited  in  Mahurin  t.  Harding,  28  N.  H.  12S,  60  A.  D.  401,  holding  it  neoesaaiy  Is 
proTe  the  scienter  in  an  action  for  deceit  in  the  sale  of  a  horse;  Sentaian  v. 
Gamble,  60  Md.  203,  13  Atl.  68,  holding  same  aa  to  falsely  representing  bom- 
daries  of  land;  Endsley  t.  Johns,  120  lU.  460,  60  A.  R.  672,  12  N.  E.  247,  lioldtng 
same  where  check  represented  as  good  proved  to  be  worthless;  Chester  ▼.  Com- 
stock,  6  Robt.  1,  holding  a  seller  not  liable  for  false  statements  in  that  he  did 
not  exercise  the  ordinary  care  of  a  prudent  man,  in  endeavoring  to  ascertain  thor 
truthfulness;  Merchants'  Nat.  Bank  v.  Sells,  3  Mo.  App.  86,  holding  that  one  wha 
identifies  a  person  at  a  bank  in  good  faith  incurred  no  liability  for  being  mistaken; 
Rolfes  V.  Russel,  6  Or.  400,  holding  action  will  not  lie  for  falsely  representing 
the  character  of  land,  where  the  party  had  no  knowledge  the  representations  were 
false;  Bean  v.  Herrick,  12  Me.  262,  28  A.  D.  176,  holding  one  liable  for  state- 
ments to  a  prospective  purchaser  of  land,  minutely  and  particularly  deaeribing 
the  property  which  was  at  a  distance,  and  was  not  to  be  personally  examined  by 
the  buyer;  Star  S.  8.  Co.  v.  Mitchell,  1  Abb.  Pr.  N.  S.  306,  holding  a  decl&ratioB 
in  an  action  for  deceit  defective  where  it  failed  to  state  representations  were 
falsely  or  fraudulently  made;  Hartford  L.  Ins.  Co.  v.  Hope,  40  Ind.  App.  354,  81 
N.  E.  605,  holding  concealment  of  exceptions  in  insurance  policy  by  agent  who 
undertook  to  explain  terms  and  eonditions  of  policy  was  an  act  of  fraud. 

Cited  in  reference  note  in  80  A.  D.  183,  on  necessity  of  false  representations 
being  fraudulently  and  intentionally  made  to  sustain  action. 

Cited  in  note  in  18  A.  S.  R.  661,  on  intent  to  deceive  in  action  for  false  repre- 
sentations. 
~  Representations  as  to  credit. 

Cited  in  Bartles  v.  Courtney,  6  Ind.  Terr.  370,  08  S.  W.  133;  Marsh  v.  FaDcer, 
40  N.  Y.  662, — holding  that  it  is  necessary  the  statements  be  fraudulently  made 
to  maintain  action;  Clark  v.  Dunham  Lumber  Co.  86  Ala.  220,  6  So.  560;  Wake- 
man  V.  Dalley,  61  N.  Y.  27,  10  A.  R.  661, — holding  a  director  of  a  corporation  not 
chargeable  with  fraud  by  reason  of  false  statements  ss  to  financial  condition, 
where  there  was  no  deceit  shown ;  Wakeman  v.  Dalley,  44  Barb.  408,  holding  direc- 
tor of  corporation  not  liable  for  false  representations  contained  in  a  card  cir- 
culated by  the  corporation  with  the  names  of  the  directors  attached,  where  he 
had  no  knowledge  statements  were  untrue ;  Sylvester  v.  Henrich,  03  Iowa,  489,  €1 
N.  W.  042,  holding  scienter  must  be  proved  to  hold  bank  liable  for  falsely  rep- 
resenting the  financial  standing  of  a  firm;  Lord  v.  Goddard,  13  How.  198,  14 
L.  ed.  Ill,  holding  the  giving  of  a  commercial  letter  of  recommendation  is  not 
actionable  by  reason  of  representations  being  untrue  where  there  was  no  inten- 
tion to  deceive;  Moore  v.  Tracy,  7  Wend.  220,  holding  that  an  action  will  lie 
against  one  who  fraudulently  obtained  goods  by  conspiring  with  another,  who  ob- 
tained the  goods  on  credit  from  a  third  person,  and  delivered  same  to  him;  Ad- 
dington  v.  Allen,  11  Wend.  374;  Allen  v.  Addington,  7  Wend.  0, — holding  that 
action  will  lie  against  one  who  through  a  letter,  induces  another  to  give  credit 
to  one  known  to  be  unworthy  of  credit;  Allen  v.  Addington,  7  Wend.  0,  holding 
intention  to  deceive  necessary  to  action. 

Cited  in  notes  in  5  A.  D.  213,  on  false  representations  as  to  another's  credit; 
25  A.  D.  448,  on  liability  for  recommendation  for  credit  though  person  makiiqp 
false  affirmation  is  not  benefited. 
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Power  to  order  nonsuit. 

Cited  in  McDonald  v.  Trafton,  15  Me.  225;  Morgan  ▼.  8tell»  5  Binn.  305,— 
liolding  a  nonsuit  may  be  ordered  where  no  legal  evidence  it  offered  to  support 
the  suit. 

5  AM.  DBO.  SI 7,  liEONARD  ▼.  VKEDENBURGH,  8  JOHNS.  S9. 
Tnlidlty  and  essentials,  under  statute  of  frauds,  of  promise  to  pay  an- 
other's debt— Validity  generally. 

ated  in  Doyle  v.  White,  26  Me.  341,  45  A.  D.  110;  Allen  v.  Scarff,  1  Hilt. 
209;  Graves  ▼.  Scott,  23  La.  Ann.  600;  Olenn  r.  Lehnen,  54  Mo.  45,— denying 
validity  of  parol  promise  to  see  promisee  paid  for  personal  property  which  he 
was  to  deliver  to  tiiird  person;  Read  v.  Ladd,  1  Edm.  Sel.  Cas.  100,  denying  valid- 
ity of  parol  promise  to  pay  for  goods  delivered  to  third  person  at  promisor's  re- 
quest; Knox  V.  Nutt,  1  Daly,  213,  denying  validity  of  parol  promise  to  pay  for 
personal  property  if  sold  to  promisor's  friends  on  credit,  in  case  of  their  de- 
fault; Billingsley  v.  Dempewolf,  11  Ind.  414,  denying  validity  of  parol  promise 
to  be  security  for  loan  of  personal  property  to  another;  Rose  v.  0*Linn,  10  Neb. 
364,  6  N.  W.  430,  denying  validity  of  parol  promise  to  see  doctor  paid  for  med- 
ical services  rendered  to  one  who  was  injured  by  wrongful  act  of  promisor;  Het- 
field  v.  Dow,  27  N.  J.  L.  440,  denying  validity  of  owner's  parol  promise  to  pay 
for  materials  furnished  building  contractor;  Clay  v.  Walton,  9  Cal.  328,  holding 
parol  promise  by  owner  of  building  to  pay  for  brick  furnished  building  contrac- 
tor if  latter  did  not,  within  statute;  Tompkins  v.  Smith,  3  Stew,  k  P.  (Ala.) 
54,  denying  validity  of  parol  promise  by  owner  of  house  to  pay  contractor's  em- 
ployee for  work  done;  Clark  v.  Small,  6  Yerg.  418,  holding  indorsement  of  surety 
on  bond  given  as  security  for  pre-existing  debt  void  for  want  of  consideration; 
Rutledge  v.  Townsend,  38  Ala.  706,  denying  validity  of  promise  of  third  party 
joining  debtor  in  executing  promissory  note  delivered  as  collateral  security  for 
pre-existing  debt;  Kelsey  v.  Hibbs,  13  Ohio  St.  340,  holding  that  no  contract  of 
indemnity  not  affected  by  statute  of  frauds  could  be  inferred  from  request  of 
stranger  that  he  indorse  draft  as  accommodation ;  Hodgkins  v.  Bond,  1  N.  H.  284, 
holding  that  where  third  person  indorsed  note  in  blank  in  consideration  of  ex- 
tension of  time  and  holder  afterward  wrote  guaranty  above  indorsement  there 
was  not  memorandum  within  statute;  Great  Western  Printing  Co.  v.  Belcher,  127 
Ho.  App.  133,  104  S.  W.  894,  liolding  that  where  one,  who  in  consideration  of  de- 
livery of  stationery  to  another,  writes  "guaranteed"  and  signs  his  name  to  the 
•tatement  of  indebtedness,  there  Is  sufficient  memorandum  to  take  guaranty  out 
of  statute. 

Cited  in  reference  notes  in  16  A.  D.  268;  36  A.  D.  331,— on  oral  promise  to 
tnswer  for  debt  of  another;  26  A.  D.  249,  as  to  when  promise  to  answer  for 
debt  of  another  must  be  in  writing;  9  A.  D.  110,  on  guaranties  or  promises  to 
pay  debt  of  another. 

Cited  in  notes  in  23  A.  D.  155,  on  parol  promise  to  pay  debt  of  another;  21 
A.  D.  556,  on  parol  undertaking  to  answer  for  debt  or  default  of  another;  15  A.  D. 
393,  on  validity  of  parol  promise  to  pay  debt  of  another;  95  A.  D.  251,  252,  as 
to  what  promises  to  answer  for  third  person's  debt  are  within  statute  of  frauds 
sad  what  are  not;  95  A.  D.  260,  on  application  of  statute  of  frauds  to  promise 
to  indemnify,  or  to  pay  another's  debt;  46  A.  R.  297,  as  to  promises  to  answer 
for  another's  debt  as  not  within  statute  of  frauds;  6  E.  R.  C.  296,  on  distinction 
between  original  and  collateral  promise  under  fourth  section  of  statute  of  frauds. 

Distinguished  in  Dormali  v.  Bigclow,  1  Fla.  323,  holding  statute  of  frauds  in- 
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applicable  to  sinngen  iiMlorMomt  of  Bote  im  following  form*  '^  agree  to  staad 
security  for  the  pajHicat  of  the  within  amount.'' 

Criticised  in  Hollowbuah  Ertate,  13  Phila.  217,  M  Phila.  Log.  Int.  140,  denying 
validity  of  parol  promise  to  be  security  for  loan  of  personal  property  to  an- 
other. 

Disapproved  in  Farmers'  4  M.  Bank  t.  Lefever,  29  Phila.  Leg.  Int  276,  deny- 
ing validity  of  parol  promise  made  to  bank  by  one  for  whom  goods  were  bong 
manufactured,  to  pay  overdrafts  by  manufacturer. 
^Neoeaalty  for  new  oonslderaUon,  generally. 

Cited  in  TufU  v.  TufU,  3  Woodb.  4  M.  4M,  Fed.  Cas.  No.  14,233,  holding  that 
contract  of  grantee  to  reconvey  at  purchase  price  must,  to  be  valid,  be  support- 
ed by  special  consideration;  Weinhaner  v.  Morrison,  49  Hun,  498,  2  N.  T.  Supp. 
544,  denying  validity  of  parol  aooeptance  of  bill  of  exchange,  unsupported  by  new 
consideration;  Evansville  Nat  Bank  v.  Kaufman,  93  N.  Y.  273,  45  A.  R.  204,  hold- 
ii^  that  guarantee  of  payment  of  draite  to  be  drawn  by  third  person,  must,  to  be 
valid,  be  supported  by  consideration;  Potter  v.  Earnest,  45  Ind.  416,  holding 
promissory  note  given  gratuitously  for  support  of  bastard  ehild,  void  for  want  of 
consideration. 

Cited  in  notes  in  105  A.  S.  R.  510,  on  new  original  eonsideration  for  guar- 
anty; 95  A.  D.  262,  263,  on  consideration  for  new  promise  to  take  case  out  of 
statute  of  frauds. 

~  Where  promise  la  made  oonteniporaneovsly  with  prlndiMd  undeitak* 
ing. 

Cited  in  McQuaid  v.  Powers,  46  AU.  44;  Simons  v.  Steele,  36  N.  H.  73,— 
holding  consideration  of  original  contract  sufficient  to  uphold  guaranty  of  per- 
formance executed  at  same  time  as  eontract;  Mitchell  v.  Cotten,  2  Fla.  136,  hold- 
ing consideration  for  principal  debt  sufficient  to  uphold  contemporaneous  con- 
tract of  surety;  Howland  v.  Ritch,  38  Cat  133;  Standley  v.  Miles,  36  Miss.  434,— 
holding  that  where  guaranty  is  promised  before  but  executed  after  original  con- 
tract it  is  part  thereof  and  will  be  upheld  by  same  consideration ;  True  v.  Harding, 
12  Me.  193;  Ordeman  v.  Lawson,  49  Md.  135;  Moses  v.  National  Bank,  149  U.  a 
299,  37  L.  ed.  744,  13  Sup.  a.  Rep.  900;  Martin  v.  Good,  95  U.  S.  90,  24  L.  ed. 
341,  34  Phila.  Leg.  Int  420;  Nabb  v.  Koonta,  17  Md.  283;  Wheelwright  v.  Moore, 
2  Hall,  162  (former  appeaU  in  1  Hall,  225;  1  Hall,  712) ;  Higgins  v.  Watson,  1 
Mich.  428;  Savage  v.  Fox,  60  N.  H.  17;  Snevily  v.  Johnston,  1  Watts  4  S.  307; 
Colston  V.  Pemberton,  21  Mise.  619,  49  N.  Y.  Supp.  1110, — holding  consideration 
for  promissory  note  sufficient  to  uphold  writtmi  guaranty  thereof  executed  at  same 
time;  Nelson  v.  Dubois,  13  Johns.  175,  holding  indorsement  on  note  at  time  of 
maker's  execution  thereof  in  payment  for  horse,  supported  by  consideration  in 
principal  transaction;  Staats  v.  Howlett,  4  Denio,  559  (dissenting  opinion),  on 
rule  that  written  promise  to  hold  another  harmless  for  future  indorsemoits  to 
be  made  under  contemporaneous  agreement  states  sufficient  consideration  to  take 
it  out  of  statute;  Huntress  v.  Patten,  20  Me.  28,  holding  that  statute  does  not 
require  guaranty  of  draft  to  express  consideration,  when  made  contemporaneously 
with  draft;  Union  Bank  v.  Coster,  3  N.  Y.  203,  53  A.  D.  280,  holding  consideration 
for  promise  to  honor  drafts  sufficient  to  sustain  contemporaneous  guaranty  of 
aooeptance  and  pajrment;  Union  Bank  v.  Coster,  3  N.  Y.  203,  53  A.  D.  280  (af- 
firming 1  Sandf.  563) ),  holding  consideration  for  letter  of  credit  sufficient  to  up- 
hold simultaneous  guaranty ;  Prichett  v.  People,  6  111.  525,  holding  consideration 
for  administrator's  bond  sufficient  to  uphold  contemporaneous  contract  of  sorefy; 
United  States  v.  Linn,  15  Pet.  290,  10  L.  ed.  742,  holding  consideration  received 
by  principal  in  bond  of  receiver  of  public  money,  sufficient  to  uphold  contract  of 
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surety  executed  at  same  time;  Walker  v.  McDonald,  5  Minn.  455,  Gil.  308,  up- 
holding third  person's  parol  promise  to  he  responsible  for  rent,  made  at  same 
time  as  contract  for  extension  of  tenant's  lease;  Bailey  ▼.  Freeman,  11  Johns. 
221,  6  A.  D.  371,  holding  consideration  of  contract  to  postpone  enforcement  of 
judgment,  sufficient  to  sustain  contemporaneous  guaranty  of  performance  thereof; 
Church  ▼.  Brown,  21  N.  Y.  315,  holding  that  written  undertaking  guaranteeing 
purchase  price,  indorsed  upon  contemporaneous  contract  for  sale  of  goods,  ex- 
presses sufficient  consideration;  Eastman  v.  Bennett,  6  Wis.  232,  holding  con- 
sideration of  contract  for  delivery  of  goods  sufficient  to  uphold  written  guaranty 
of  purchase  price  executed  at  same  time;  Fales  &  J.  Mach.  Co.  v.  Browning,  68 
S.  C.  13,  46  S.  E.  545,  upholding  guaranty  of  payment  of  purchase  price  of  goods, 
executed  after  agreement  of  sale  but  before  delivery;  Read  v.  Ladd,  1  Edm.  Sel. 
Cas.  100,  on  validity  of  promise  to  pay  for  goods  contemporaneously  purchased  by 
another;  Copeland  y.  Wadleigh,  7  Me.  141,  upholding  third  person's  written 
promise  to  see  one  paid  for  delivering  personal  property  to,  and  performing  work 
for,  another,  where  it  was  executed  at  time  of  original  contract;  John  Hancock 
Mut.  L.  Ins.  Co.  ▼.  Lowenberg,  4  N.  Y.  8.  R.  699,  holding  consideration  for  con- 
tinuing contract  of  employment  sufficient  to  uphold  surety's  undertaking  in  em- 
pk>yee's  bond,  although  executed  subsequently  to  contract;  Hedden  v.  Schneblin, 
126  Mo.  App.  478,  104  8.  W.  887,  holding  consideration  for  property  purchased 
from  administrator  sufficient  to  support  his  contemporaneous  promise  in  personal 
capacity  to  lend  purchaser  money  to  pay  purchase  money  note ;  Wilson  v.  Hentges, 
29  Minn.  102,  12  N.  W.  151,  upholding  guaranty  made  by  holder  of  third  person's 
contract  upon  consideration  moving  to  himself  and  simultaneously  with  transfer 
of  the  contract. 

Cited  in  note  in  8  A.  D.  573,  on  necessity  of  consideration  where  note  indorsed 
subsequent  to  its  date  and  prior  to  indorsement  by  payee. 

Distinguished  in  Robertson  t.  Findley,  31  Mo.  384,  holding  consideration  for 
bond,  sufficient  to  uphold  subsequent  contract  of  surety  executed  in  compliance 
with  prior  promise;  Hall  v.  Farmer,  5  Denio,  484,  holding  guaranty  on  prom- 
issory note  given  as  additional  security  for  pre-existing  debt  void  for  want  of 
consideration;  McDonald  v.  Randall,  139  Cal.  246,  72  Pac.  997,  upholding  con- 
tract of  surety  on  promissory  note  given  for  pre-existing  debt. 

Criticized  in  Carville  y.  Crane,  5  Hill,  483,  40  A.  D.  364,  holding  parol  promise 
to  indorse  note  to  be  given  for  goods  to  be  sold  by  promisee  to  prospective  maker, 
i^id  although  made  simultaneously  with  promise  to  sell  goods. 
—  When  promise  Is  made  subsequently  to  principal  undertaking. 

Cited  in  Chaffee  v.  Thomaa,  7  Cow.  358,  denying  validity  of  written  promise 
by  which  liability  was  assumed  for  price  of  land  previously  sold  to  another,  where 
there  was  no  new  consideration  moving  to  promisor;  Peck  v.  Harris,  57  Mo.  App. 
467,  holding  contract  of  surety  on  bond  given  subsequently  to  sale  of  land,  to  in- 
demnify grantee  against  incumbrance,  void  for  want  of  consideration;  Starr  v. 
Earle,  43  Ind.  478,  denying  validity,  for  want  of  consideration,  of  promise  of 
mortgagee  selling  mortgagor's  property  under  power  in  mortgage,  to  pay  from 
proceeds  of  sale  mortgagor's  note  held  by  third  person;  Lines  v.  8mith,  4  Fla. 
47,  denying  validity  of  promissory  note  given  for  price  of  slave  previously  sold  by 
promisee  to  third  person  and  resting  on  no  new  consideration;  Larson  v.  Wjrman, 
14  Wend.  246,  denying,  on  ground  of  want  of  consideration,  validity  of  promise 
to  pay  for  repairs  to  another's  boat,  where  promise  was  made  after  repairs  were 
begun;  Pfeiffer  v.  Kingsland,  25  Mo.  66,  holding  that  written  guaranty  that 
another  will  perform  his  prior  contract  to  build  machinery,  must,  to  be  valid, 
be  supported  by  consideration;  Ring  v.  Kelly,  10  Mo.  App.  411,  holding  contract 


Digitized  by 


Google 


i  AM.  DEC.]  NOTES  ON  AMERICAN  DEClSIONa  7«0 

of  surety  on  bond  gireo  by  buikkr  subseqneiitly  to  bailding  oontract,  to  indenuiify 
owner  against  mechanics'  lien,  roid  for  want  of  new  oontideratkm ;  Briggt  ▼. 
Downing,  48  Iowa,  550,  denying  validity  of  indorsement  of  promissory  note  sub- 
Mt|iiently  to  execution  and  deliTcry,  on  ground  of  want  of  consideration;  Lsae 
T.  Levillian,  4  Ark.  76,  37  A.  D.  769,  holding  guaranty  of  debt  already  due,  made 
upon  valuable  consideration,  enforceable  without  previous  demand  and  notice. 

—  8afllolency  of  conflldenitl<m,  generally. 

Cited  in  Read  v.  Cutto,  7  Me.  186,  22  A.  D.  184,  upholding  third  person's  writ- 
ten promise  to  pay  pre-existing  debt  in  consideration  of  conveyance  of  real  estate 
to  him  by  debtor  and  of  creditor's  forbearance  to  sue;  Colgin  v.  Henley,  6  Leigb, 
85,  upholding  written  promise  to  pay  mortgage  debt  in  consideration  of  forbear- 
ance of  mortgagee  and  of  execution  of  mortgage  by  debtor  to  promisor;  Skeltoa 
V.  Brewster,  8  Johns.  376,  upholding  promise  to  pay  another's  debt  in  considers- 
tion  of  debtor's  delivery  of  his  household  goods  to  promisor  and  of  creditor^ 
discharge  of  execution  against  debtor;  Bingham  ▼.  Kimball,  17  Ind.  396,  holdiaf 
pre-exiflting  debt  of  state  board  not  sufficient  consideration  to  uphold  personal 
liability  inferred  from  subsequent  note  signed  by  defendant  as  superintendent 
thereof. 

—  Conflideration  BMivlng  from  debtor  to  promiaor,  generally. 

Cited  in  Tighe  v.  Morrison,  116  N.  T.  263,  5  L.RJL.  619,  22  N.  E.  164  (affirm- 
ing 41  Hun,  1),  holding  promise  of  one  person  to  indemnify  another  if  he  would 
sign  administration  bond  of  promisor  and  another,  not  within  statute  as  to 
surety's  liability  for  default  of  the  administrator  who  did  not  request  signature; 
First  Nat  Bank  v.  Chalmers,  3  Silv.  Ct.  App.  1,  24  N.  E.  848,  31  N.  Y.  S.  B. 
817,  upholding  promise  of  creditor  to  debtor  and  another  of  his  creditors,  to  pay 
latter's  demand  in  consideration  of  debtor's  confession  of  judgment  to  promisor 
for  amount  of  both  debts;  Rowe  v.  Whittier,  21  Me.  545,  holding  commissioiis 
on  amount  secured  by  attachment,  not  recoverable  under  parol  promise  of  debtor 
to  pay  expenses  of  suit  in  consideration  of  settlement  thereof;  ChapUne  v.  At- 
kinson, 45  Ark.  67,  55  A.  R  531,  upholding  contractor's  promise  to  pay  debt  of 
subcontractor  out  of  moneys  due  subcontractor  for  work  done;  Reed  v.  Hoi- 
comb,  31  Conn.  360;  Jones  v.  Bacon,  72  Ilun,  506,  25  N.  Y.  Supp.  212, — upholding 
parol  promise  to  indemnify  accommodation  indorser  of  note,  made  by  one  desir- 
ing to  use  note  to  secure  credit. 

Cited  in  reference  note  in  60  A.  8.  R  534,  on  consideration  for  promise  to  an- 
swer for  debt  of  another. 

Cited  in  notes  in  5  L.RA.  857,  on  sufficiency  of  consideration  for  contract; 
105  A.  8.  R  509,  on  principal  contract  aa  consideration  for  contemporaneoui 
guaranty. 

—  Kxecution  or  transfer  of  notes. 

Cited  in  Sweatman  v.  Parker,  49  Miss.  19,  upholding  third  person's  parol 
promise  to  pay  debt,  in  consideration  of  debtor V  promise  to  transfer  promissory 
not^s  to  him;  Howard  v.  Coshow,  83  Mo.  118,  upholding  promise  made  to  debtor 
to  pay  debt  in  consideration  of  his  execution  of  promissory  note  payable  to  prom- 
isor; Judson  V.  Gray,  17  How.  Pr.  289,  upholding  promise  to  debtor  to  pay  hie 
debt  in  consideration  of  his  signing  note  payable  to  promisor;  May  v.  National 
Bank,  0  Hun,  108,  upholding  promise  to  pay  note,  where  made  by  one  who  had 
received  from  maker  another  note  to  be  discounted  for  purpose  of  paying  former. 

DistiiigiiiRhed  in  Griffin  v.  Derby,  5  Me.  476,  upholding  father's  parol  promise 
to  pay  for  oxen  purchaved  by  son  who  had  absconded  after  having  traded  them  otf 
for  other  oxen  which  he  left  in  father's  possession. 
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—  Transfer  of  property. 

Cited  in  Cbamberlin  v.  IngalU,  38  Iowa,  301  upholding  promise  of  rendee  of 
land  to  pay  part  of  purchase  price  toward  discharge  of  judgment  lien  thereon; 
Skinker  v.  Armstrong,  86  Va.  1011,  11  S.  E.  077,  upholding  promise  of  purchaser 
of  land  to  pay  part  of  purchase  price  to  discharge  debt  of  grantor  to  another; 
Uoile  V.  Bailey,  58  Wis.  434,  17  N.  W.  322,  upholding  parol  promise  of  vendee  of 
land,  to  pay  amount  owed  by  vendor  to  latter's  grantor;  Gold  k  Sill  v.  Phillips, 
10  John.  414,  holding  sale  of  lands  good  consideration  to  uphold  promise  to  pay 
grantor's  debts,  where  same  were  assumed  in  bond  as  part  of  purchase  price; 
Townsend  v.  Long,  32  Phila.  Leg.  Int.  99;  King  v.  Shoemaker,  1  Pearson  (Pa.) 
212, — ^upholding  promise  to  pay  debts  of  another  in  consideration  of  his  assign- 
ment of  his  property  to  promisor;  Gilmore  ▼.  Skookum  Box  Factory,  20  Wash. 
705,  upholding  verbal  promise  to  pay  another's  note  as  consideration  for  transfer 
of  property  from  him  to  promisor;  Barker  ▼.  Bucklin,  2  Denio,  45,  43  A.  D.  726^ 
upholding  promise  to  pay  debt  of  another  in  consideration  of  debtor's  delivery 
of  property  to  promisor;  Connor  v.  Williams,  2  Robt.  40,  upholding  third  person's 
promise  to  pay  debts  of  part  owners  of  vessel  in  consideration  of  their  transfer 
of  their  interest  to  him  and  of  his  being  permitted  to  retain  earnings  sufficient  to 
cover  amount  paid  out;  Clark  ▼.  Howard,  150  N.  Y.  232,  44  N.  E.  695,  upholding 
one's  written  guarantee  to  pay  another's  creditors  in  consideration  of  conveyance 
of  debtor's  entire  property  to  promisor;  Mason  v.  Wilson,  84  N.  C.  53,  upholding 
promise  of  one  to  whom  debtor  turned  over  property,  to  apply  proceeds  from 
sale  thereof  to  payment  of  debtor's  obligations;  Smart  v.  Smart,  97  N.  Y.  559^ 
upholding  agreement  of  one  receiving  interest  in  stock  of  goods  and  taking  pos- 
session o1  store  in  part  payment  for  certain  property  under  unexpired  lease; 
Stilwell  y,  Otis,  7  Abb.  Pr.  431,  2  Hilt.  148,  holding  statute  inapplicable  to 
promise  by  preferred  creditor  receiving  assignment  from  ass' .race  for  creditors, 
to  pay  assignee's  attorney  for  drawing  same;  Johnson  v.  Knapp,  36  Iowa,  616,. 
upholding  promise  to  pay  debt  of  vendor  as  part  of  purchase  price  of  personal 
property;  Farley  ▼.  Cleveland,  4  Cow.  432,  15  A.  D.  387,  upholding  promise  to  pay 
antecedent  debt  of  another  in  consideration  of  his  promise  to  deliver  to  promisor 
personal  |Hroperty  to  amount  of  debt;  Sanders  v.  Gillespie,  59  N.  Y.  250,  uphold- 
ing parol  promise  by  second  indorser  to  deliver  goods  to  amount  of  note  to  first 
indorser  if  he  would  pay  note;  Alger  v.  Scoville,  1  Gray,  391,  upholding  promise 
of  vendee  of  corporate  stock  to  indemnify  vendor  against  liability  on  outstanding 
corporate  notes;  Hildebrand  ▼.  Bloodsworth,  12  Or.  75,  6  Pac.  233,  upholding 
remaining  partner's  contract  indemnifying  retiring  partner  from  liability  on 
partnership  debts  as  part  consideration  for  sale  of  partnership  interest;  Schindler 
V.  Euell,  45  Hew.  Pr.  33,  upholding  parol  agreement  of  members  of  new  firm,  to 
receive  assets  and  pay  debts  of  old  firm ;  McKenxie  v.  Jackson,  4  Ala.  230,  uphold- 
ing promise  of  new  firm  to  take  assets  of  old  firm  and  pay  debt  of  old  firm  and 
of  retiring  partner;  Lee  r.  Fontaine,  10  Ala.  755,  44  A.  D.  505,  upholding  promise 
of  new  firm  which  received  assets  of  old  firm,  to  pay  its  debts. 

Disapproved  in  Emeriek  ▼.  Sanders,  1  Wis.  77,  denying  validity  of  promise  of 
one  receiving  debtor's  property  for  purpose  of  selling  it  and  paying  debts,  to  pay 
the  amount  of  note  of  debtor  held  by  third  person ;  Maule  v.  Bucknell,  50  Pa.  39, 
denying  validity  of  parol  promise  to  pay  debts  of  corporation  in  consideration  of 
transfer  of  majority  of  stock  to  promisor,  and  resignation  of  promisees  as  directors; 
in  his  favor;  Furbish  v.  Goodnow,  98  Mass.  296,  upholding  parol  promise  to  pay 
another's  promissory  note  as  part  consideration  of  sale  of  real  estate  by  d^tor  to 
promisor. 

Criticijoed  in  Townsend  v.  Long,  7  Legal.  Gaz.  78,  upholding  parol  promise  ot 
one  buying  out  partnership  to  pay  its  debts.  ^  , 
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~  Con8lderaU<m  moTlng  from  creditor,  ccaerally. 

Cited  io  Tolhurat  t.  Powers,  61   Hub,  106,  15  N.  T.  Sappi  420   (diflKntiiig 
opinion),  on  sufficiencj  of  promiie  of  ereditor  of  another  to  torrender  to  third 
person,  property  which  he  hat  no  right  to  retain,  as  eondderatioii  to  support 
third  person's  promise  to  pay  the  debt. 
~  Benefit  to  promlaor,  generally. 

Cited  in  Myers  y.  Morse,  16  Johns.  426,  ufAolding  promise  to  iBdemnify 
indorsee  for  percentage  of  loss  on  promissory  note  made  in  oonsideratioa  of  rdease 
of  promisor  from  liability  as  indorser;  Gale  t.  Harp,  64  Ark.  462,  43  8.  W.  144, 
upholding  undertaking  that  third  person  shall  perform  contract  with  promisee, 
where  made  in  consideration  of  note  given  to  promisor  by  promisee;  Raaaeter  v. 
Waterman,  161  111.  160,  37  N.  E.  876,  upholding  promise  to  indemnify  one  for 
indorsing,  as  surety,  promissory  note  payable  to  promisor;  Meech  t.  Smith,  7 
Wend.  315,  upholding  parol  agreement  of  one  who  was  agent  and  member  of 
transportation  company  to  receive  and  transport  goods  in  consideratioii  of  appli- 
cation of  percentage  of  charges  on  debt  of  third  person  to  principal;  Ftavt  v. 
Bank  of  Waycross,  HI  Ga.  220,  36  8.  £.  773,  upholding  promise  of  third  person 
pectmiarily  interested  in  debtor's  business,  to  pay  debt  in  consideration  of 
creditor's  promise  to  extend  credit;  Lamkin  v.  Pahner,  164  N.  Y.  201,  58  N.  Y. 
123,  holding  statute  inapplicable  to  promise  to  pay  debt  due  from  corporation 
to  stockholder,  made  to  induce  him  to  sign  consent  to  sale  of  corporate  properly 
to  promisor;  Joseph  v.  Smith,  30  Neb.  260,  42  A.  8.  R.  671,  67  N.  W.  1012,  up^ 
holding  parol  promise  of  lienor  to  pay  debt  of  lienee  to  another,  in  eonsideratioD 
of  discharge  of  lien  therefor  which  hmd  priority  orer  that  of  promisor;  Sheldon 
V.  Butler,  24  Minn.  618,  upholding  guaranty  of  notes  by  third  person  in  con- 
sideration of  payee's  discharge  of  debt  that  guarantor  owed  him;  Kansas  City 
Sewer  Pipe  Co.  v.  Smith,  36  Mo.  App.  608,  upholding  parol  promise  to  pay  for 
sewer  pipe,  made  to  induce  further  deliveries,  by  one  with  whom  sewer  contractor 
arranged  for  advancement  of  money  and  to  whom  he  was  to,  and  did,  assign  tax 
bills  as  security;  New  York  4  E.  R.  Co.  ▼.  Gilchrist,  16  How.  Pr.  664,  upholding 
butcher's  promise  to  pay  freight  charges,  in  consideration  of  delivery  of  cattle  to 
another  of  whom  he  expected  to  purchase  them;  McMillen  t.  Aitchison,  3  N.  D. 
183,  64  N.  W.  1030,  on  applicability  of  statute  of  frauds  to  parol  promise  of 
debtor  of  employer  to  pay  employee  for  services  rendered,  in  consideration  of  his 
return  to  work  and  his  forbearance  to  sue  out  attachment  against  debt  to 
onployer;  Creel  v.  Bell,  2  J.  J.  Marsh.  300,  upholding  promise  of  bank  director  to 
pay  to  depositor  debt  which  he  owed  bank,  in  consideration  of  hitter's  leaving 
deposit  in  bank  during  stringency. 

Criticized  in  Walther  v.  Merrell,  6  Mo.  App.  370,  denying  validity  of  parol 
promise  of  president  of  bank  to  indenmify  depositor  in  consideration  of  con- 
tinuance of  deposit;  Fullam  v.  Adams,  37  Vt.  301,  denying  validity  of  parol 
promise  to  pay  one-half  debt  due  attorney  from  third  person  in  consideration  of 
attorney's  prosecution  of  action  against  third  person;  Perry  v.  Erb,  23  Misc. 
106,  60  N.  Y.  Supp.  714,  holding  principal's  parol  promise  to  pay  debt  due  from 
contractor  to  subcontractor,  as  part  consideration  for  settlement  between  princi- 
pal and  contractor,  within  statute;  Kieman  v.  Krats,  42  Or.  474,  60  Pac  1027, 
upholding  guaranty  of  certificates  of  deposit  by  one  who  transferred  tiiem  in  pay- 
ment for  real  estate. 

—  Completion  of  work  on  property  as  consldemtlon  of  promise  of  owner 
or  mortgagee  to  pay  therefor. 
Cited  in  McLaughlin  v.  Austin,  104  Mich.  480,  62  N.  W.  710,  upholding  owner's 
parol  promise  to  pay  subcontractor,  made  in  consideration  of  his  completion  of 
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building  and  after  principal  contractor  had  abandoned  hia  contract;  Anderson 
y.  Davis,  9  Vt.  136,  31  A.  D.  612,  upholding  parol  promise  by  owner  of  building 
to  pay  contractor's  onployee  for  work  done  in  consideration  of  continuance  of 
same;  W.  F.  Merserau  Co.  v.  Washburn,  6  App.  Div.  404,  39  N.  Y.  Supp.  664, 
holding  statute  inapplicable  to  promise  by  second  mortgagee  to  pay  for  work  done 
upon  mortgaged  premises  in  consideration  of  its  completion;  Hill  Bros.  v.  Bank 
of  Seneca,  100  Mo.  App.  230,  73  S.  W.  307,  upholding  promise  of  mortgagee  of 
wheat  to  pay  thresher  for  amount  threshed  and  to  be  threshed,  in  consideration  of 
hit  completion  of  undertaking  to  thresh  whole  crop. 

•»  Forbearance  to  enforce  olalniB  and  liens  against  land  as  consideration 
for  promise  to  pay  by  grantee,  mortgagee,  etc. 
Cited  in  Prime  ▼.  Koehler,  77  N.  T.  91,  upholding  promise  by  grantee  of  mort- 
gaged premises  to  pay  interest  in  consideration  of  mortgagee's  refraining  from 
foreclosing  mortgage;  Prime  v.  Koehler,  7  Daly,  346,  holding  statute  inapplicable 
to  promise  to  pay  interest  on  mortgage,  made  by  grantee  of  property  subject 
thereto,  in  consideration  of  extension  of  time ;  Hedges  v.  Strong,  3  Or.  18,  uphold- 
ing promise  of  grantee  of  debtor  to  pay  debt  in  consideration  of  promisee's  dis* 
charge  of  garnishee  process;  Arnold  t.  Stedman,  46  Pa.  186,  upholding  promise  of 
vendor  of  land  who  had  sued  vendee  in  ejectment  for  nonpayment  of  purchase 
money,  to  pay,  when  property  came  back  to  him,  mechanics'  lien  on  building 
erected  by  vendee,  in  consideration  of  lienor's  forbearance;  Myers  v.  Dorman,  34 
Hun,  115,  upholding  promise  of  judgment  creditor  to  pay  claims  of  others  upon 
agreement  by  than  to  refrain  from  bidding  at  execution  sale. 

—  Purchase  of  note  from  holder  as  consideration  for  his  guaranty  thereof. 
Cited  in  Wyman  v.  Goodrich,  26  Wis.  21;  Tyler  v.  Stevens,  11  Barb.  487;  Hall 

▼.  Rodgers,  7  Humph.  636;  Nichols  ▼.  Allen,  22  Minn.  283, — upholding  guaranty 
indorsed  on  promissory  notes  owned  by  guarantor  to  induce  purchase  thereof; 
Allen  V.  Eighmie,  14  Hun,  559,  same  as  to  guaranty  of  bonds. 
•»  Payment  of  obligation  of  guarantor  of  note  or  bond  as  consideration 
for  guaranty. 
Cited  in  Johnston  v.  Mills,  25  Tex.  704,  upholding  written  guaranty  of  note 
given  in  payment  for  debt  of  guarantor;  Jones  v.  Palmer,  1  Dougl.  (Mich.)  379, 
upholding  written  guaranty  on  note  given  in  part  payment  of  guarantor's  debt; 
Brown  v.  Curtiss,  2  N.  Y.  225,  upholding  guaranty  of  note  given  in  exchange  for 
guarantor's  own  note;  Malone  v.  Keener,  44  Pa.  107,  upholding  contractor's  oral 
guaranty  of  note  transferred  by  him  in  payment  for  work  done  by  subcontractor ; 
How  V.  Kemball,  2  McLean,  103,  Fed.  Cas.  No.  6,748,  holding  that  guaranty 
which  is  part  of  transfer  of  promissory  note  imports  sufficient  consideration  to 
uphold  same;  Durham  v.  Manrow,  2  N.  Y.  533  (dissenting  opinion),  on  validity 
of  guaranty  of  note  by  payee  who  transferred  it  in  part  payment  for  goods. 

—  Act  beneficial  to  corporation   as  consideration   for  stockholder's   as- 

sumption of  corporate  obligation. 
Cited  in  Durgin  v.  Smith,  115  Mich.  239,  73  N.  W.  361,  upholding  parol  promise 
of  stockholders  of  insolvent  corporation  to  pay  corporate  debt,  in  consideration 
of  creditor's  promise  to  furnish  goods  to  new  corporation  of  which  they  were  also 
stockholders;  Honsinger  v.  Mulford,  90  Hun,  589,  35  N.  Y.  Supp.  986  (dissenting 
opinion ) ,  on  validity  of  stockholder's  parol  promise  to  pay  corporate  debt  in  con- 
sideration of  extension  of  time;  Emerson  v.  Slater,  22  How.  28,  16  L.  ed.  360, 
upholding  promise  of  railroad  stockholder  to  pay  contractor  certain  sum  in  con- 
sideration of  completion  of  company  work  within  stated  time. 
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^DeCrUnenl  to  creditor,  ccnermlly. 

Cited  in  Lippnum  t.  BlomenthAl,  29  Miftc.  335,  00  N.  Y.  Supp.  510,  nphoMii^ 
promise  by  attorney  to  pay  any  judgment  which  may  be  recovered  against  client  at 
consideration  for  alkming  default  to  be  opened;  Rogers  v.  Kneeland,  13  Wend.  114 
(affirming  10  Wend.  210),  holding  factor's  implied  promise  to  continue  to  defend 
action  on  warranty  of  principal's  goods  and  to  make  necessary  advances,  sufficient 
consideration  to  sustain  third  person's  promise  to  indemnify  him;  Bamett  ▼. 
Wing,  62  Hun,  125,  16  N.  Y.  Supp.  567,  denying  yalidity  of  parol  promise  to  pay 
note  in  erent  of  makers  default  in  consideration  of  promisee's  indorsement; 
lyWolf  ▼.  Rabaud,  1  Pet  476,  7  L.  ed.  227,  upholding  promise  in  writing  to  deUTer 
goods,  made  in  consideratioB  of  promisee's  agreement  to  authorize  third  person  ta 
draw  draft  on  him;  Goodman  ▼.  Cohen,  132  N.  Y.  205,  30  N.  £.  399,  holding 
statute  inapplicable  to  promise  by  appraiser  of  insurance  company  to  pay  in- 
sured in  case  company  became  insolvent,  for  damaged  goods  sold  to  facilitate 
adjustment. 

Distinguished  in  Jones  t.  Baeon,  72  Hun,  506,  25  N.  Y.  Supp.  212,  upholding 
parol  promise  to  save  promisee  harmless  for  indorsing  notes  of  third  person. 

Criticised  in  Macey  ▼.  Childress,  2  Tenn.  Ch.  438,  holding  parol  promise  \fj 
debtor  making  trust  assignment  lor  benefit  of  creditors  to  indemnify  party  be- 
coming surety  <m  trustee's  bond,  within  statute. 
*  Extension  of  time  or  forbearance  by  creditor. 

Cited  in  First  Nat  Bank  ▼.  Kinner,  1  Utah,  100,  holding  guaranty  executed  sub- 
sequently to  promissory  note  in  consideration  of  extension  of  time,  within  statute; 
Pennsylvania  Coal  Co.  ▼.  Blake,  85  N.  Y.  226,  holding  extension  of  time  for  pay- 
ment of  promissory  notes  good  consideration  for  mortgage  contemporaneously 
given  to  secure  same  by  third  person;  Neelson  t.  Sanbome,  2  N.  H.  413,  9  A.  D. 
108,  upholding  written  guaranty  of  payment  of  note  within  certain  time  after  ma- 
turity; Nisbet  V.  Walker,  4  6a.  221,  upholding  promise  by  assignee  for  ereditoit 
to  pay  judgment  creditor  in  consideration  of  extension  of  time;  Westheimer  ▼. 
Peacock,  2  Iowa,  528,  denying  validity  of  parol  promise  to  pay  another's  note  is 
consideration  of  holder's  forbearance  to  sue;  Nelson  v.  Boynton,  3  Met.  396,  37 
A.  D.  148,  denying  validity  of  parol  promise  to  pay  another's  note  in  consideration 
of  holder's  discontinuance  of  action  thereon;  Russell  v.  Buck,  11  Vt.  166  (dissent- 
ing opinion),  on  validity  of  indorser's  written  promise  to  pay  note  in  considera- 
tion of  promisee's  forbearance  to  enforce  payment  until  fixed  date ;  lyier  v.  Givens, 
Riley,  L.  56,  3  Hill  L.  (8.  C.)  48,  holding  forbearance  to  sue  sufficient  considera- 
tion to  uphold  third  person's  subsequent  indorsement  on  promissory  note;  Hilton 
V.  Dinsmore,  21  Me.  410,  upholding  parol  promise  of  one  to  whom  debtor  turned 
over  property,  to  pay  debtor's  obligations  in  consideration  of  creditor's  forliear- 
ance  to  sue;  Stewart  v.  Jerome,  71  Mich.  201,  16  A.  S.  R.  252,  38  N.  W.  895, 
denying  validity  of  mortgagee's  parol  promise  to  pay  mortgagor's  debt  to  another, 
in  consideration  of  creditor's  refraining  from  attaching  property  not  covered  by 
mortgage;  Prentice  v.  Wilkinson,  5  Abb.  Pr.  N.  S.  49  (dissenting  opinion),  on 
validity  of  third  person's  promise  to  pay  attorney's  fees  in  action  for  divorce,  in 
consideration  of  discontinuance  of  suit. 

Distinguished  in  Harrington  v.  Rich,  6  Vt.  666,  denying  validity  of  parol 
promise  of  administrator  to  pay  debt  against  estate,  in  consideration  of  promisee's 
forbearance  to  sue  and  submission  of  claim  to  arbitration. 

Criticized  in  White  v.  Rintoul,  108  N.  Y.  222,  15  N.  E.  318  (reversing  49  Super. 
424 ) ,  holding  parol  promise  of  father  to  pay  note  of  firm  of  which  son  was  member, 
in  consideration  of  creditor's  forbearance  to  sue,  void  under  statute;  Muller  t. 
Riviere,  59  Tex.  640,  46  A.  R.  291,  upholding  parol  promise  of  widow  carrying  on 
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husband's  business  to  pay  out  of  his  insurance  money  for  goods  pvirehased  by 
him,  in  consideration  of  creditor's  forbearance  to  sue  and  furnishing  of  more 
goods. 

— -  Surrender  of  securities  or  release  of  debtor  from  custody. 

Cited  in  Barney  ▼.  Forbes,  44  Hun,  446,  upholding  written  agreement  guaran- 
teeing debtor's  p«rformance  of  agreement  to  pay  debt  to  another,  in  consideration 
of  creditor's  surrender  of  securities;  Shook  ▼.  Vanmater,  22  Wis.  632,  upholding 
written  promise  to  indemnify  persons  for  their  surrender  to  maker  of  note,  securi- 
ties that  he  gave  them  when  th^  became  joint  makers  with  him  as  accommo- 
dation. 

Distinguished  in  Tsylor  t.  Fleokenstein,  30  Fed.  99,  upholding  written  promise 
to  pay  any  judgment  recoyered  in  action  against  another,  in  consideration  of  his 
release  from  imprisonment;  Cooper  v.  Chambers,  16  N.  C.  (4  Dev.  L.)  261,  26  A. 
D.  710,  upholding  parol  promise  to  pay  another's  debt  in  consideration  of  debtor's 
release  from  custody. 

Disapproved  in  Gheen's  Estate,  7  W.  N.  C.  66,  denying  validity  of  parol  promise 
to  pay  another's  debt  in  consideration  of  release  of  debtor's  property  from  attach- 
ment. 

—  Elxtlngulshment  of  principal  obligation. 

Cited  in  Underwood  v.  Lovelace,  61  Ala.  156,  holding  extinguishment  of  original 
debt  sufficient  consideration  to  uphold  promissory  notes  given  by  third  party  in 
payment  thereof;  Thornton  v.  Ouice,  73  Ala.  321,  holding  that  where  new  notes 
are  given  by  one  in  entire  release  of  the  original  debtor,  a  new  debt  is  created  not 
affected  by  statute  of  frauds;  Wren  v.  Hoffman,  41  Miss.  616,  holding  that  the 
giving  of  a  negotiable  note  in  extinguishment  of  a  pre-existing  debt  of  a  ward,  is 
supported  by  a  sufficient  consideration  to  take  it  out  of  statute;  Smith  v.  Finch,  3 
111.  321,  upholding  assignment  and  parol  guaranty  of  note  in  discharge  of  an- 
other's debt  and  to  prevent  action  thereon ;  Corbett  v.  Cochran,  Riley,  L.  44,  30  A. 
D.  348,  3  Hill,  L.  41,  holding  extinguishment  of  original  debt  for  goods  sold  and 
delivered  sufficient  consideration  to  uphold  third  person's  subsequent  parol  promise 
to  pay  for  same;  Jolley  v.  Walker,  26  Ala.  690,  upholding  promise,  to  pay  for 
keep  of  third  person's  horses  and  drivers,  where  it  was  accepted  in  discharge  of 
third  person's  obligation  to  pay  therefor;  Wren  v.  Hoffman,  41  Miss.  616,  hold- 
ing extinguishment  of  ward's  debt  sufficient  to  support  guardian's  personal  note 
given  in  payment  thereof. 
•»  Sale  or  delivery  of  goods  to  debtor. 

Cited  in  Williams  v.  Winans,  14  N.  J.  L.  339,  upholding  parol  promise  to  ac- 
cept draft,  made  in  consideration  of  prospective  drawer's  promise  to  sell  goods  to 
acceptor's  son ;  Hopkins  v.  Richardson,  9  Gratt.  486,  upholding  stranger's  indorse- 
ment of  bond  to  enable  assignee  to  use  same  as  security  for  purchase  of  goods; 
Todd  V.  Tobey,  29  Me.  219,  upholding  parol  promise  by  purchaser  of  debtor's  stock 
of  goods  to  indemnify  guarantor's  on  debtor's  contracts  for  purchase  of  goods; 
Choate  v.  Hoogstraat,  46  C.  C.  A.  174,  105  Fed.  713,  upholding  parol  promise  to 
pay  vendor  for  lumber  already  delivered  to  third  person,  in  consideration  of 
promisee's  delivery  of  enough  more  to  allow  purchaser  to  fill  his  contracts. 

Criticised  in  Mallory  v.  Qillett,  21  N.  T.  412  (affirming  23  Barb.  610),  denying 
validity  of  parol  promise  to  pay  for  repairs  to  another's  personal  property  in  con- 
sideration of  its  delivery  to  him. 

—  Xecesslty  for  recital  of  consideration,  genirrally. 

Cited  in  Lecat  v.  Tavel,  3  McCord,  L.  158,  on  necessity  for  expressing  considera- 
tion in  written  guaranty  of  debt  of  third  party;  Dunn  v.  Commercial  Bank,  li 
Barb.  680,  denying  right  of  holder  of  stock  certificates  to  compel  transfers  of  same 
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on  oorpormte  books  under  blank  as«ignni«iU  which  did  not  disekMe  oontrAet  of  as- 
signment and  its  consideration. 

Cited  in  reference  note  in  65  A.  D.  068,  oo  neeessity  that  consideration  be  ex- 
pressed to  satisfy  statute  of  frauds. 

Cited  in  notes  in  60  A.  8.  R.  434,  436,  on  neeessity  and  sufficiency  of  expression 
of  consideration  of  contract;  11  L.RJk.  98,  on  necessity  that  consideration  appear 
in  memorandum  of  contract  to  authorize  specific  performance;  6  EL  R.  C.  254,  on 
form  of  memorandum  of  contract  required  by  statute  of  frauds. 
~  When  promise  Is  made  contemporaneoiuily  with  prlnci|>al  undertaking. 

Cited  in  Dorman  t.  Bigelow,  1  Fla.  323,  holding  that  failure  to  express  con- 
sideration did  not  affect  validity  of  guaranty  indorsed  on  promissory  note  at  tame 
of  execution  thereof;  Speyers  t.  Lambert,  6  Abb.  Pr.  N.  S.  309,  37  How.  Pr.  319, 
I  Sweeny,  340,  holding  expression  of  consideration  not  necessary  to  validity  of 
written  guaranty  of  rent  executed  at  same  time  as  lease. 

Distinguished  in  Spicer  ▼.  Norton,  13  Barb.  542,  holding  that  under  statute 
transferror's  written  guaranty  of  payment  of  note  was  void  for  failure  to  express 
consideration. 

Disapproved  in  Taylor  v.  Pratt,  3  Wis.  674,  holding  contemporaneous  guaranty 
indorsed  upon  promissory  note,  void  for  failure  to  express  consideration;  Brews- 
ter V.  Silence,  8  N.  Y.  207,  holding  guaranty  on  promissory  note  with  which  it  was 
simultaneously  executed,  void  for  want  of  expressed  consideration. 

—  Wl'f'n  promise  Is  made  sabAeqivently  to  principal  undertaking. 

Cited  in  Culbertson  v.  Smith,  52  Md.  628,  36  A.  R.  384,  denying  validity  of  guar- 
anty of  note  indorsed  thereon  after  its  execution  and  failing  to  show  special  con- 
sideration. 

DiBtin^ished  in  Westmoreland  v.  Porter,  75  Ala.  452,  holding  written  guaranty 
of  rent  by  subsequent  lienor  to  avoid  attachment  of  crops,  void  for  failure  to  ex- 
press consideration. 

—  Sufficiency  of  recital  of  consideration. 

Cited  in  Palmer  v.  Grant,  4  Conn.  389,  holding  that  words  'Value  received**  con- 
stitute sufRcient  recital  of  consideration  to  uphold  contract  of  surety  on  promis- 
sory note;  Smith  v.  Northnip.  80  Hun.  66.  29  N.  Y.  Snpp.  851,  holding  that  words 
'Value  received'*  express  sufficient  consideration  to  take  guaranty  of  mortgage  debt 
to  avoid  foreclosure  out  of  statute. 

Validity  and  essentials,  under  statute  of  frauds,  of  contracts  affecting 
land. 

Cited  in  Bean  v.  Valle,  2  Mo.  126,  holding  that  failure  to  express  consideration 
in  contract  for  sale  of  real  property  does  not  affect  its  validity ;  Dunckel  v.  Dune* 
kel,  56  Hun,  33  (dissenting  opinion),  on  applicability  of  statute  to  parol  promise 
of  surety  on  notes  executed  by  deceased  person,  to  give  life  estate  in  certain  prop- 
erty to  widow  if  she  would  pay  notes. 
Parol  evidence  to  rary,  control,  or  explain  written  contract. 

Cited  in  Hall  v.  Newcomb,  7  Hill,  416,  42  A.  D.  82  (dissenting  opinion),  on 
admissibility*  of  parol  testimony  to  show  circumstances  attending  indorsement 
of  promissory  note;  Piatt  v.  United  States,  22  Wall.  496,  22  L.  ed.  858,  on 
applicability  of  parol  evidence  rule  to  evidence  of  parol  agreement  superseding 
prior  written  agreement;  Grandin  v.  United  States,  10  Ct.  CI.  163,  on  admis- 
sibility of  parol  proof  of  new  agreement. 
—  To  show  consideration. 

Cited  in  Flyer  v.  Givens,  Riley,  L.  56;  Smith  v.  Ide,  3  Vt.  290,—holding 
the  consideration  of  a  written  promise  to  answer  for  the  debt  or  default  of 
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another  may  be  shown  by  parol  evidence;  Wheelwright  v.  Moore,  2  Hall,  162, 
holding  that  where  words  'Value  received"  in  guaranty  do  not  accord  with  con- 
sideration set  up  by  declaration,  parol  evidence  is  admissible  to  show  actual 
consideration;  Miller  v.  Irvine,  18  N.  C.  (1  Dev.  &  B.  L.)  103,  holding  parol 
evidence  admissible  to  show  consideration  of  written  contract  for  sale  of  real 
property;  Sage  v.  Wilcox,  6  Conn.  81,  holding  parol  evidence  admissible  to 
prove  that  guaranty  indorsed  on  promissory  note  was  made  in  consideration  of 
forbearance  to  sue;  Harwood  v.  Johnson,  20  111.  367,  holding  parol  evidence 
admissible  to  show  that  guaranty  of  note  was  made  in  consideration  of  forbear- 
ance to  seek  recovery  back  of  property  fraudulently  acquired;  Bumford  v. 
Purcell,  4  G.  Greene,  488,  holding  parol  evidence  not  admissible  to  establish 
agreement  by  surety  to  pay  note  in  consideration  of  maker's  relinquishment  of 
property  securing  note. 

Distinguished  in  Castle  v.  Oandee,  16  Conn.  223,  holding  parol  evidence  admis- 
sible to  prove  that  when  blank  indorsement  was  placed  on  note,  parties  contem- 
plated forbearance;  Crozer  v.  Chambers,  20  N.  J.  L.  266,  holding  parol  evidence 
not  admissible  to  show  subsequent  indorsement  of  promissory  note  to  be  contract 
of  guaranty  in  consideration  of  destruction  of  another  note. 
Right  to  sue  maker  and  gnarantor  of  note  jointly. 

Cited  in  Marshall  v.  Peck,  1  Dana,  609,  denying  right  of  payee  of  note  to 
sue  maker  and  guarantor  jointly. 

5  AM.  DEC.  S26,  BAKER  r.  BARNEY,  8  JOHNS.  7S. 
Validity  and  effect  of  separation  agreement— Validity. 

Cited  in  Desbrough  v.  Desbrough,  29  Hun,  592,  holding  an  agreement  for 
separation  valid  when  made  in  view  of  immediate  separation;  Mcrcein  v.  People, 
26  Wend.  64,  36  A.  D.  663,  on  validity  of  agreements  tor  separation  of  husband 
and  wife;  Calkins  v.  Long,  22  Barb.  97,  holding  mortgage  to  a  trustee,  to  secure 
payment  of  annual  sums  to  wife  living  apart  from  husband  by  reason  of  ill- 
treatment,  valid;  Chapman  v.  Gray,  8  Ga.  341;  Goddard  v.  Beebe,  4  G.  Greene, 
126;  Carson  v.  Murray,  3  Paige,  483, —  holding  that  a  valid  agreement  for  an 
immediate  separation  between  husband  and  wife  and  for  a  separate  allowance  for 
her  support  may  be  made  through  the  medium  of  a  trustee;  Randall  v.  Randall, 
37  Mich.  663,  upholding  a  contract  for  support  of  wife  and  children  entered  into 
by  husband  and  wife  after  decision  on  their  part  to  separate;  Winter  v.  Winter, 
191  N.  Y.  462,  16  L.RJi.(N.S.)  710,  84  N.  E.  382,  holding  that  an  agreement  to 
continue  to  live  separate  and  apart  with  a  stipulation  as  to  support  of  wife  by 
husband  is  enforceable  as  to  support. 

Distinguished  in  Hungerford  v.  Hungerford,  16  App.  Div.  612,  44  N.  Y.  Supp. 
973,  holding  a  separation  agreement  void  and  benefits  received  under  it  not  bind- 
ing, where  such  agreement  was  entered  into  for  the  express  purpose  of  creating 
the  separation;  Sayles  v.  Sayles,  21  N.  H.  312,  53  A.  D.  208,  holding  a  note  given 
in  consideration  of  the  withdrawal  of  a  defense  to  a  divorce  proceeding  void  as 
against  public  policy. 

Doubted  in  Foote  v.  Nickerson,  70  N.  H.  496,  64  L.ILA.  554,  48  Atl.  1088, 
holding  a  contract,  between  husband  and  wife,  freeing  each  other  from  liability 
for  the  debts  of  the  other,  unenforceable  where  such  contract  is  an  indivisible 
part  of  an  agreement  of  separation. 

—  Effect. 

Cited  in  Shelthar  v.  Gregory,  2  Wend.  419,  holding  bond  by  husband  to  secure 
separate  maintenance  to  wife  on  an  agreement  of  separation,  ends  with  the  return 
of  the  wife;  Pidgin  v.  Cram,  8  N.  H.  360,  holding  a  covenant  between  a  husband 
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mad  father-in-law  for  rapport  of  tlie  wife  after  separation,  doee  not  free  the 
hoaband  from  the  obligation  for  eopport  where  such  wife  it  driven  frtxn  her 
father's  house;  Lawrence  v.  Lawrence,  31  Misc.  646,  64  N.  Y.  Snpp.  1113,  holding 
that  where  a  roluntary  separation  has  taken  place  an  agreement  for  the  wife's 
support  between  husband  and  wife  is  valid  and  is  not  abrogated  by  or  merged 
into  a  Uter  decree  of  divorce;  Clark  v.  FMdick,  118  N.  Y.  7,  16  A.  8.  R.  733, 

6  LkRJL  132,  22  N.  E.  1111,  holding  agreement  to  pay  support  through  trustee 
not  abrogated  by  a  subeequeut  divorce;  Squires  v.  Squires,  63  Vt.  208,  38  A.  R. 
668,  holding  deed  of  separation  between  husband  and  one  acting  for  wife  good 
defense  to  a  petition  for  divorce  brought  by  wife. 

Cited  in  note  in  83  A.  6.  R.  873,  on  effect  of  separation  agreementa. 
lilablllty  for  ncce—rtoa  fnmlahed  wife  llTlng  eepamte. 

Cited  in  Lockwood  v.  Thomas,  12  Johns.  248,  holding  a  husband  liable  for 
necessaries  furnished  the  wife  where  there  had  been  a  separation  wiUKNit  pro- 
vision for  her  maintenance;  LeBoutillier  v.  Fiske,  47  Hun,  323,  holding  general 
reputation  of  a  separation  sufficient  notice  where  action  for  goods  furnished  the 
wife  is  brought;  Hatch  v.  Leonard,  166  N.  Y.  436,  60  N.  E.  270,  31  N.  Y.  Civ. 
Proc.  374,  holding  that  an  implied  agency  on  the  part  of  a  wife  to  purchase  goods 
for  her  husband  may  be  shown  in  an  action  to  recover  for  necessaries  furnished 
the  wife,  notwithstanding  the  separation  of  husband  and  wife  by  consent. 

Cited  in  reference  notes  in  42  A.  D.  219;  64  A.  D.  492;  66  A.  D.  423,— on  hus- 
band's liability  for  necessaries  furnished  wile;  26  A.  D.  667,  on  necessaries  fur^ 
nished  to  wife  living  apart  from  her  husband  and  latter's  liability  therefor;  33 
A.  8.  R  921,  on  husband's  liability  for  wife's  necessaries  while  living  apart,  where 
wife  has  means. 
—  Where  huabMid  has  provided  snpport. 

Cited  in  Clark  v.  Cox,  32  Mich.  204,  holding  that  a  husband  is  not  liable  for 
goods  sold  to  wife  where  the  wife  is  suitably  supplied  with  necessariea  by  the 
husband;  Bloomingdale  v.  Brinckerhoff,  2  Misc.  49,  20  N.  Y.  Supp.  858,  holding 
that  husband  cannot  be  held  for  supplies  furnished  the  wife  in  such  case;  Hatch 
V.  Leonard,  71  App.  Div.  32,  76  N.  Y.  Supp.  726,  on  same  point  holding  instruc- 
tion bad  as  placing  burden  on  wrong  parify;  Mott  v.  Comstock,  8  Wend.  644, 
holding  it  incumbent  upon  a  party  who  has  given  her  credit  after  being  expressly 
forbidden  by  the  husband  to  show  affirmatively  that  husband  did  not  supply  her 
with  necessaries;  Brown  v.  Brown,  2  Md.  Ch.  316,  holding  that  a  deed  of  separa- 
tion providing  for  suitable  maintenance  of  wife  and  children  exonerates  the  hus- 
band ;  Fenner  v.  Lewis,  10  Johns.  38,  holding  a  wife's  admissions  as  to  receipt  of 
property  good  evidence  as  against  trustee  to  articles  of  separation. 

Cited  in  note  in  98  A.  S.  R.  643,  on  effect  of  wife  being  already  supplied  on 
authority  to  bind  husband  for  necessaries. 
lilablllty  for  necessarlra. 

Cited  in  Mitchell  v.  Dillard,  67  Ala.  317,  on  husband's  liability  for  necessaries; 
McCartee  v.  Teller,  8  Wend.  267,  on  power  of  wife  to  bind  husband;  Forsyth  v. 
Ganson,  6  Wend.  558,  holding  a  son  liable  for  necessaries  furnished  his  step 
mother  who,  by  reason  of  receiving  a  greater  portion  of  the  father's  estate, 
assumed  to  provide  for  her;  Turner  v.  Esselman,  16  Ala.  690,  on  the  liability  of  a 
married  woman  for  her  debt. 

6  AM.  DEC.  327,  ROBINSON  ▼.  WARD,  8  JOHNS.  86. 
Effect  and  (^nclnalveness  of  Judgment. 

Cited  in  note  in  16  L.R.A.  233,  on  validity  of  personal  judgments  rendered  upon 
constructive  service  of  process  against  residents  in  state  where  rendered. 
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*  Effect  of  foreign  jadcmeni  In  rem. 

Cited  in  Deering  ▼.  Bank  of  Charleston,  6  Ga.  497,  48  A.  D.  300,  holding  a  judg- 
ment in  attachment  is  conclusive  only  upon  the  property  seised,  and  has  no  extra- 
territorial effect,  except  as  to  that  property;  Ward  v.  Boyce,  162  N.  Y.  191,  36 
LJI.A.  549,  46  N.  E.  180,  holding  a  judgment  upon  attachment  proceedings  in  one 
state  where  the  defendant  was  not  personally  served,  is  effectual  only  as  to 
such  property  as  found  within  the  jurisdiction;  Darrach  v.  Wilson,  2  Miles 
(Pa.)  116,  holding  an  action  of  debt  cannot  be  maintained  upon  a  foreign  attach- 
ment judgment;  Harrod  v.  Barretto,  1  Hall,  171,  on  inconclusiveness  of  judg- 
ment on  process  of  attachment  as  to  the  person  of  defendant  not  served ;  Johnson 
▼.  Hunt,  23  Wend.  87,  holding  an  assignment,  of  property,  taken  out  of  the  state 
and  transferred  to  satisfy  a  judgment  against  the  absconding  debtor  in  another 
state,  is  good  as  against  trustees  in  bankruptcy  of  the  forum. 

Cited  in  notes  in  14  A.  D.  305,  on  validity  of  judgment  of  sister  state;  15  A.  D. 
76,  on  effect  of  judgments  of  other  states;  15  A.  D.  378,  on  conclusiveness  of  judg- 
ment of  other  state. 

—  As  to  Jurisdiction. 

Cited  in  DeWitt  v.  Burnett,  3  Barb.  89;  Aldrich  v.  Kinney,  4  Conn.  380, 
10  A.  D.  151;  Fenton  v.  Garliek,  8  Johns.  194;  Williams  v.  Preston,  3  J.  J. 
Marsh.  600,  20  A.  D.  179, — holding  a  foreign  judgment  in  penonam  has  no 
effect  unless  there  was  personal  service  or  appearance;  Wilbur  v.  Abbot, 
60  N.  H.  40,  holding  judgment  rendered  in  another  state  invalid  when  it  would 
have  been  invalid  if  rendered  here;  Easley  v.  McClinton,  33  Tex.  288,  holding 
a  judgment  of  a  sister  state  void  when  the  record  of  it  shows  it  was  rendered 
without  service  of  process  or  appearance  of  the  party;  Miller  v.  Miller,  1  Bail.  L. 
242,  holding  that  action  cannot  be  maintained  upon  a  foreign  decree,  agninst 
one  who  was  made  a  party  merely  by  publication;  Wilson  v.  Jackson.  10  Mo. 
329,  holding  the  judgment  of  a  sister  state  prima  facie  evidence  of  jurisdiction 
of  the  person,  where  the  writ  was  returned  '^executed;*'  Borden  v.  State,  11  Ark. 
519,  54  A.  D.  217  (dissenting  opinion)  ;  Elsasser  v.  Haines,  52  N.  J.  L.  10,  18  Atl. 
1095  (dissenting  opinion),— on  the  validity  of  a  foreign  judgment  rendered  upon 
constructive  service;  Bigelow  ▼.  Steams,  19  Johns.  39,  10  A.  D.  189,  holding  that 
former  eonviction  set  up  as  a  defense  is  complete  protection  except  where  juris- 
diction was  lacking;  Dobson  v.  Pearce,  10  N.  Y.  Lc^.  Obs.  170,  1  Duer,  142  (dis- 
senting opinion),  on  right  of  inquiry  into  the  merits  of  foreign  judgments. 

Cited  in  note  in  21  L.R.A.  859,  on  effect  of  judgment  of  foreign  country  or 
•bter  :>tate  obtained  on  unauthorized  appearance  of  attorney. 

Distinguished  in  Spencer  v.  Brockway,  1  Ohio,  259,  13  A.  D.  615,  holdin<^ 
that  a  judgment  regularly  obtained  in  another  state  against  one  served  with 
process  or  who  appeared  is  to  be  received  as  conclusive  evidence;  Huntley  v. 
Baker,  33  Hun,  578,  sustaining  action  on  a  judgment  rendered  without  personal 
service  and  when  defendant  was  absent  from  the  state  but  domiciled  therein, 
when  in  accordance  with  direction  of  the  statutes  of  that  state. 

—  Against  nonresidents. 

Cited  in  Rathbone  v.  Terry,  1  R.  I.  73,  holding  judgment  of  a  sister  state 
cannot  be  received  in  evidence,  when  the  party  was  not  a  resident  of  that  state, 
was  not  notified,  and  did  not  appear;  Borden  v.  Fitch,  15  Johns,  121,  8  A.  D. 
225;  Vischer  v.  Vischcr,  12  Barb.  640, — holding  a  divorce  granted  to  a  husband 
who  left  his  wife  and  went  to  another  state,  invalid  where  wife  did  not  appear, 
nor  have  notice  except  by  publication  in  a  newspaper  of  that  state. 
Anu  Dee.  Vol.  I.— 49. 
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Cited  in  note  in  76  A.  D.  671,  oo  juriedietion  m  rmm  in  cum  whert  person 

14  in  another  ftate  or  oonntrj. 
—  As  to  nonresident  rarefies. 

Cited  in  Kirlc  ▼.  United  SUtes,  124  Fed.  824,  boMing  a  anrety  not  Ixmnd 
liy  scire  facias  on  a  forfeited  recognizance  when  a  nonresident  and  not  personally 
served;  Holt  ▼.  Alloway,  2  Blaclcf.  108,  holding  in  an  action  against  special 
bail,  founded  on  a  judgment  rendered  without  personal  notice  in  another  state, 
fuch  fact  mmj  be  set  up  in  defense. 

Distinguished  in  Kuhn  t.  McMillan,  3  Dill.  372,  Fed.  Gas.  No.  7,946,  holding 
that  by  reason  of  statutory  provision  in  Tennessee,  a  judgment  is  not  void  ns 
to  a  furety  for  want  of  notice,  although  the  surety  was  a  nonresident. 

6  AM.  DEC.  SS8,  JACKSON  v.  GIVBN,  8  JOHNS.  1S7. 
Rights  ncqnired  by  parohnse  of  ontstnnding  title. 

Cited  in  Wado  v.  Thompson,  52  Miss.  367 ;  Tucker  v.  Keeler,  4  Vt.  161 ;  JadEson 
rx  dem.  Preston  v.  Smith,  13  Johns.  406, — holding  that  a  party  in  posse asloe 
claiming  title,  may  purchase  in  an  outstanding  title;  OMig  r.  Fisk,  S3  Neb. 
156,  73  N.  W.  661;  Converse  ▼.  Ringer,  6  Tex.  Civ.  App.  51,  24  8.  W.  706; 
Warren  v.  Bowdran,  166  Mass.  280,  31  N.  B.  300, — ^holding  such  purchase  does 
not  impair  a  title  the  purchaser  had  by  adverse  possession. 
Priority  of  records  of  title. 

C  ited  in  Jackson  ex  dem.  Gilbert  v.  Burgott,  10  Johns.  457,  6  A.  D.  349, 
holding  that  notice  of  a  prior  deed  vitiates  a  prior  registry;  Burke  v.  Beveridge, 

15  Minn.  205,  Gil.   160,  holding  a  prior  unrecorded  deed  prima  facie  void   ne 
against  a  recorded  one,  in  the  absence  of  lack  of  good  faith. 

Title  by  adverse  possession. 

Cited  in  Berkowits  v.  Brown,  3  Misc.   1,  23  N.  Y.  Supp.  702,  holding  thni 
the  dispossessor  of  one  holding  legal  title  or  of  one  claiming  under  the  dinpoe- 
scssor,  must  not  have  recognised  the  legal  title  within  20  years. 
What  constitutes  notice  of  an  nnreeorded  Instmment. 

Cited  in  Foet  v.  Burch,  6  Barb.  60;  Foust  v.  Moorman,  2  Ind.  17;  LoughrSdipe 
V.  Bowland,  52  Miss.  546;  Hall  v.  Livingston,  3  DeL  Ch.  348, — holding  ▼mgoe 
puspicion  or  mere  rumor,  not  sufficient  to  charge  a  purchaser  for  value  with 
notice;  Comet  v.  Bertelsmann,  61  Mo.  118,  holding  evidence  of  notice  insufficient 
where  based  upon  the  recollection  of  a  loose  conversation  by  a  witness,  two  or 
three  years  after  the  conversation  took  place;  Jackson  ex  dem.  People  v.  Wood, 
12  Johns.  242,  7  A.  D.  315,  holding  that  mere  statements  from  one  whose 
knowledge  of  facts  is  shown  to  be  imperfect  will  not  warrant  the  inference  of 
notice;  Riley  v.  Hoyt,  20  Hun,  114,  holding  a  conversation  two  years  before 
taking  a  deed  not  notice  of  an  unrecorded  mortgage;  Parker  Mills  v.  jrsux>t. 
8  Boaw.  161,  holding  notice  is  not  established  where  inquiry  made  does  not 
convey  actual  notice  of  the  bill  of  sale;  Pritchard  v.  Brown,  4  N.  H.  307,  17  A. 
D.  431,  holding  that  the  purchaser  of  land  in  possession  of  a  cestui  que  trust 
takes  with  notice  of  the  trust;  Williamson  v.  Brown,  15  N.  Y.  354,  holding  a  pur- 
chaser protected  from  a  prior  unrecorded  mortgage  where  the  prior  right  wnm  not 
discovered  upon  diligent  search,  after  being  put  upon  inquiry;  Wilson  v.  Hunter, 
30  Ind.  466  (dissenting  opinion),  on  information  reasonably  sufficient  to  charge 
one  with  notice. 

Distinguished  in  Peck  v.  Mai  lams,  10  N.  Y.  609,  holding  the  registry  of  a  mort- 
gage which  failed  to  give  mortgagee's  name  or  time  of  payment,  sufficient  notiss 
within  the  statute  to  a  subsequent  purchaser. 
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—  AllostoiiB  In  record  to  oatstandlns  Hens  or  claims. 

Cited  in  Bell  t.  Twilight,  22  N.  H.  600,  holding  reference  in  a  mortgage  deed  to  a 
former  mortgage  which  mentions  an  unregistered  deed  is  not  constructive  notice 
to  one,  when  such  reference  would  not  aa  a  legal  consequence  lead  one  to  a  knowl- 
edge of  the  deed. 

Distinguished  in  Daughaday  v.  Paine,  6  Minn.  443,  Gil.  304,  holding  recital  in 
a  deed  through  which  one  claims  title  notice  of  an  unregistered  mortgage. 
Effect  of  notice  or  want  of  same. 

Cited  in  Valentine  v.  Marshall,  Fed.  Cas.  No.  10,812a,  holding  the  assi«<nment  of 
a  patent  operative  as  against  one  having  actual  notice  of  same. 

Cited  in  reference  note  in  38  A.  D.  130,  on  effect  of  actual  or  constructive  no- 
tice of  unrecorded  deed. 

—  Purchaser  from  grantor  who  had  notice. 

Cited  in  Truluck  v.  Peeples,  3  Ga.  446;  Wehster  v.  Van  Steenhergh,  46  Barb. 
211;  Varick  v.  Briggs,  6  Paige,  323;  Demarest  v.  Wynkoop,  3  Johns.  Ch.  129,  8 
A.  D.  467;  Coming  v.  Murray,  3  Barb.  662;  Jackson  ex  dem.  Hyer  v.  Van  Valken- 
burgh,  8  Cow.  260;  Wood  v.  Chapin,  13  N.  Y.  509,  67  A.  D.  C2,— holding  a  grantee 
without  notice,  taking  from  one  with  notice,  protected  as  if  no  notice  to  either 
had  ever  existed. 

Distinguished  in  Foet  v.  Burch,  6  Denio,  187;  Westbrook  v.  Gleason,  79  N.  T. 
23, — holding  the  assignee  of  a  junior  mortgage  without  notice,  taking  from  one 
with  notice,  has  preference  over  first  mortgage  only  where  his  assignment  is  re- 
corded first;  Jackson  ex  dem.  Saunders  v.  Cadwell,  1  Cow.  022,  holding  judgment 
creditor  purchasing  at  sheriff  sale,  to  have  had  notice  whore  he  purchased  knowing 
that  the  defaulting  plaintiff  claimed  to  have  paid  the  debt,  and  took  an  indemnity 
against  the  claim. 

—  Possession  in  third  person. 

Cited  in  Janvrin  v.  Janvrin,  60  N.  H.  169,  holding  that  implied  notice  such  as 
open  and  visible  possession  under  an  unrecorded  deed  may  be  sufficient  notice  to 
one  who  claims  by  virtue  of  a  levy  on  real  estate  on  a  decree  for  alimony. 

5  AM.  DEC.  «S1,  HAFF  ▼.  MARINE  INS.  OO.  8  JOHNS.  16S. 
Seaworthiness  of  insured  Tessel. 

Cited  in  Griswold  v.  National  Ins.  Co.  3  Cow.  96,  holding  that  where  survey 
declared  ship  unseaworthy  by  reason  of  her  being  rotten,  such  averment  is  suffi- 
cient within  the  rotten  clause;  Innes  v.  Alliance  Mut.  Ins.  Co.  1  Sandf.  310, 
holding  that  where  survey  implies  a  mixed  cause  of  unseaworthiness  it  is  no  bar 
within  the  rotten  clause. 

Cited  in  notes  in  30  A.  D.  212,  on  seaworthiness  of  vessel;  68  A.  P.  674,  on  sea- 
worthiness in  connection  with  marine  insurance. 

5  AM.  DEC.  ttt,  THOBfPSON  ▼.  KETTOHAM,  8  JOHNS.   189. 
When  contracts  specifying  no  time  for  payment  become  due. 

Cited  in  Rogers  v.  Colt,  21  N.  J.  L.  18;  Cliver  v.  Heil,  96  Wis.  364,  70  N.  W. 
.34«;  Bradford,  E.  A  C.  R.  Co.  v.  New  York,  L.  E.  &  W.  R.  Co.  123  N.  Y.  316,  11 
IuRJl.  1166,  25  N.  E.  499, — holding  that  where  no  time  of  payment  is  specified 
in  a  contract  for  payment  of  money,  it  is  payable  immediately;  Ryan  v.  Hall,  13 
Met.  520,  holding  same  where  no  time  of  payment  is  specified  in  contract  for  sale 
of  land;  Clark  v.  Dales,  20  Barb.  42,  holding  that  where  contract  was  silent  as 
to  time  of  payment,  payment  must  be  made  on  delivery  of  goods;  Waring  v. 
Henry,  30  Ala.  721,  holding  that  on  contract  to  pay  for  goods  sold  and  delivered, 
interest  attaches  from  delivery  of  goods ;  Wright  v.  Whiting,  40  Barb.  236,  hold- 
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ing  thmt  wb«re  no  time  of  pAjBMBt  wm  specified  in  an  agreemeat  bj  puly  tft  pay 
all  debU  of  firm,  tlie  Uw  required  paymeBt  ae  loon  ae  debit  were  doe;  Jnoee  ▼. 
Vance  Shoe  Co.  116  Fed.  707,  holding  agreement  to  make  loan  for  bo  definite 
period,  implies  that  borrower  must  return  it  on  demand;  Kelly  t.  Fabmey,  38 
C.  C.  A.  103,  07  Fed.  176,  holding  same  where  no  definite  time  for  eontinuaiiee  of 
lf>an  is  agreed  upon ;  Rowland  v.  Willett,  3  Sandf.  607,  holding  that  where  mort- 
is age  of  goods  expreaaes  no  time  of  payment,  it  is  payable  immediately  and  bo 
demand  is  necessary  before  proceeding  upon  it. 

Distinguished  in  Pierce  ▼.  Whiting,  63  CaL  538,  holding  that  where  there  ia  a 
promise  by  sureties  to  pay  a  collateral  sum  on  demand,  there  must  be  demand  is 
(act  before  suit  is  brought. 
*  Bills  or  notes. 

Cited  in  Huyck  ▼.  Meador,  24  Ark.  101 ;  Agens  v.  Agens,  50  N.  J.  Eq.  566,  25 
Atl.  707 ;  First  Nat.  Bank  t.  Hunt,  25  Mo.  App.  170;  Sice  t.  Cunningham,  1  Cow. 
307;  Dodd  v.  Denny,  6  Or.  156;  Qaylord  ▼.  Van  Loan,  15  Wend.  308;  Frecfa  t. 
Yawger,  47  N.  J.  L,  157,  54  A.  R.  123;  Qreen  t.  Drebilbis,  1  G.  Greene,  552,— 
holding  that  where  no  time  of  payment  is  mentioned  in  a  note,  it  is  payable  on 
demand;  Gibbs  t.  Blanchard,  15  Mich.  202,  on  same  point;  Sackett  t.  Spencer, 
20  Barb.  180;  PeeU  t.  Bratt,  6  Barb.  662,  Dodd  t.  Denny,  6  Or.  156,— holding  note 
containing  no  time  of  payment  due  and  payable  immediately;  Boett  ▼.  Ming,  1 
Fla.  408,  holding  that  undated  note,  reading — On  denumd,  the  first  of  Jan.  next^ 
I  promise,  etc.,  is  payable  presently,  without  demand;  Trask  ▼.  Martin,  1  E.  D. 
Smith,  505,  holding  that  bill  of  exchange,  drawn  payable  at  sight  is  due  on 
presentment;  Cammer  v.  Harrison,  2  M'Cord  L.  246,  holding  note  payable  on  de- 
mand not  entitled  to  days  of  graoe,  and  action  may  be  commenced  at  onoe  without 
any  other  demand. 

Distinguished  in  Conner  t.  Routh,  7  How.  (Miss.)  176,  40  A.  D.  50,  holding  that 
where  time  of  payment  of  a  note  has  been  omitted  by  mistake,  the  holder  may  in- 
sert the  time  intended;  Lewis  t.  Tipton,  10  Ohio  St.  88,  75  A.  D.  408,  holding  that 
a  note  where  maker  promised  to  pay  "when  it  is  convenient,"  is  due  within  a  rea- 
sonable time;  Cannon  ▼.  Beggs,  1  M'Cord,  L.  370,  10  A.  D.  677,  holding  that 
interest  on  note  haying  words  "due  on  demand,"  etc,  would  oommence  only  from 
time  of  demand. 
Implied  maturity  of  obligation. 

Cited  in  Parmalee  v.  Allen,  82  Conn.  115,  holding  that  where  award  directs 
payment  of  money,  without  prescribing  time  of  payment,  such  pnyment  is  to  be 
made  on  demand;  Fuller  v.  Acker,  1  Hill,  473,  holding  that  mortgage  dated  in 
1837,  appointing  a  day  in  1830  for  payment,  is  in  legal  eflfect  payable  immediately; 
Shenandoah  Land  k  A.  Coal  Co.  v.  Hise,  02  Va.  238,  23  S.  E.  308;  Cowan  v.  Rad- 
ford Iron  Co.  83  Va.  547,  3  S.  E.  120, — holding  that  where  no  time  is  expressed  in 
agreement  other  than  to  pay  money,  it  must  be  done  within  reasonable  time; 
Morse  v.  Bellows,  7  N.  H.  540,  28  A.  D.  372,  holding  that  all  executory  contracts 
are  performable  in  a  reasonable  time ;  Meguiar  t.  Groves,  1  Fed.  270,  holding  that 
chattel  mortgage,  partly  given  to  secure  pre-existing  debt,  will  not  discharge 
sureties  of  debtor,  unless  it  purports  upon  its  face  to  extend  time  of  payment  for 
definite  i>eriod. 
Construction  with  reference  to  existing  laws. 

Cited  in  Norton  v.  Coons,  6  N.  Y.  33 ;  Bander  ▼.  Bander,  7  Barb.  560, — holding 
that  where  operation  of  a  statute  is  settled  by  the  general  principles  of  law,  the 
parties  are  deemed  to  have  contracted  with  reference  thereto. 
Parol  evidenca  as  to  contracts  generally. 

Cited  in  Bush  v.  Bradford,  15  Ala.  317,  holding  that  if  bill  of  sale  of  blooded 
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stock  eontaiiw  no  warranty,  express  or  implied,  except  title,  parol  contemporaneous 
warranty  aa  to  age  and  soundness  is  not  admissible;  Irish  v.  Dean,  39  Wis.  562, 
holding  parol  evidence  inadmissible  to  limit  the  time  under  a  contract  for  sup- 
plies, silent  as  to  duration;  Jackson  ex  dem.  Dox  v.  Jackson,  5  Cow.  173,  holding 
parol  evidence  inadmissible  to  alter  terms  of  indenture  of  apprenticeship;  Niles 
V.  Culver,  8  Barb.  205,  holding  that  memorandum  acknowledging  receipt  of  goods 
**in  store"  to  be  forwarded  for  certain  price,  is  a  contract  and  that  parol  evidence 
is  inadmissible  to  change  its  terms;  Fuller  v.  Acker,  1  Hill,  473,  holding  parol 
evidence  inadmissible,  as  between  the  parties,  to  vary  terms  of  mortgage;  Isett 
▼.  Lucas,  17  Iowa,  503,  86  A.  D.  572,  holding  parol  evidence  not  admissible  to 
show  agreement  between  parties  to  mortgages  to  vary  their  legal  effect;  Patchin 
V.  Pierce,  12  Wend.  61,  holding  parol  evidence  that  sum  specified  in  mortgage  ex- 
ceeds debt  due  mortgagee  inadmissible;  Creery  v.  Holly,  14  Wend.  26,  holding 
that  parol  evidence  is  inadmissible  to  vary  terms  or  legal  import  of  bill  of  lading 
free  from  ambiguity;  Dudgeon  v.  Haggart,  17  Mich.  273,  holding  that  where  two 
written  instruments  were  made  at  same  time  and  related  wholly  to  same  subject 
matter,  it  was  duty  of  the  court  to  interpret  them  without  parol  evidence. 

Cited  in  reference  note  in  1  A.  D.  93,  on  parol  agreement  enlarging  time  of 
performance. 

Distinguished  in  Dunning  v.  Pratt,  4  Duer,  336,  holding  parol  evidence  admis- 
sible to  show  failure  of  consideration  for  checks. 

—  Subsequent  parol  agreements. 

Cited  in  Robinson  v.  Batchelder,  4  N.  H.  40,  holding  subsequent  parol  agreement 
may  be  shown  to  prolong  time  of  performance  of  written  agreement;  Musselman 
▼.  Stoncr,  31  Pa.  265,  holding  that  in  action  on  written  contract  for  delivering 
of  certain  goods,  parol  evidence  is  admissible  to  prove  that  parties  agreed  upon 
place  where  delivery  was  to  be  made;  Dorman  v.  Elder,  3  Blackf.  (Ind.)  490.. 
on  admissibility  of  parol  evidence  of  enlargment  of  time  of  performance  of  con- 
tract under  seal. 

—  As  to  notes  and  bills  generally. 

Cited  in  Wright  v.  Latham,  7  N.  C.  (3  Murph.)  298  (dissenting  opinion),  on 
admissibility  of  parol  evidence  as  to  time  of  payment  of  note;  Brown  v.  Wil^, 
20  How.  442,  15  L.  ed.  965,  holding  parol  evidence  not  admissible  to  vary  terms 
of  bill  of  exchange,  by  showing  contemporaneous  agreement  between  parties 
thereto;  Martin  v.  Cole,  104  U.  8.  30,  26  L.  ed.  647,  holding  that  where  party 
indorses  note  in  blank,  evidence  of  contemporaneous  parol  agreement  that  the 
indorsement  was  without  recourse  is  inadmissible;  Bank  of  Troy  v.  Topping,  13 
Wend.  557;  Adams  v.  Hull,  2  Denio,  306  (dissenting  opinion),— on  admissibili^ 
of  parol  evidence  to  vary  terms  of  note ;  Tryon  v.  Jennings,  12  Abb.  Pr.  33,  holding 
that  the  promise  of  maker  of  several  promissory  notes  that  he  will  pay  one  of  them 
at  maturity,  is  no  considerati<»  for  an  agreement  by  holder  to  give  time  for 
payment  of  the  other  notes;  Tryon  v.  Jennings,  22  How.  Pr.  421,  holding  that 
parol  agreement  of  extension  of  time  of  payment  of  note  provided  defendants 
paid  at  maturity  another  note,  which  they  had  done,  not  available  as  defense; 
Bander  v.  Bander,  5  How.  Pr.  41,  holding  that  the  effect  of  a  note  must  be  deter- 
mined by  its  terms  and  the  parties  thereto  must  be  deemed  to  have  entered  into  the 
contract  in  reference  to  them ;  Bank  of  Albion  v.  Smith,  27  Barb.  489,  holding  that 
the  legal  effect  of  an  indorsement  of  a  promissory  note,  in  blank,  cannot  be  varied 
by  contemporaneous  parol  agreement;  Campbell  v.  Tate,  7  Lans.  370,  holding  that 
parol  evidence  that  one  of  two  joint  makers  of  a  note  signed  as  surety  is  not  com- 
petent; Woodward  B.  k  Co.  v.  Foster,  18  Gratt.  200,  holding  that  in  an  action  by 
an  indorsee  against  his  immediate  indorser,  upon  a  protested  bill,  parol  evidence 
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of  ooatempoimiMOiu  agreement  between  them,  whiefa  would  vary  legal  liability  ol 
indoraer,  is  not  admissible;  Barry  v.  Morse,  3  N.  H.  132,  holding  that  where  note 
has  been  transferred  \>y  indorsement  in  blank,  parol  evidence  is  inadmissible  to 
prove  the  indorser  agreed  to  be  liable,  without  demand  and  notice  of  nonpaymeat; 
Freedman  v.  Loomis,  12  Mise.  166,  32  N.  Y.  Supp.  1077,  holding  parol  evidenoe 
inadmissible  to  show  earlier  agreement  inconsistent  with  that  expressed  in  eertift- 
cate  of  indebtednesd;  Foster  v.  aifford,  44  Wis.  669,  28  A.  R.  603,  holding  thai  in 
k»ction  by  indorser  of  bill,  drawer  and  acceptor  cannot  defend  on  ground  that  bOi 
was  given  and  accepted  on  an  unfulfilled  parol  condition. 

Cited  in  notes  in  1  L.R.A.  816,  on  parol  evidenoe  to  vary  commercial  paper;  11 
E.  R.  C.  230,  on  parol  evidence  to  explain  negotiable  instrument. 

Distinguished  in  Barry  v.  Ransom,  12  N.  Y.  462,  holding  that  an  agreement  be- 
tween parties  contemporaneous  with  their  executing  written  obligation  aa  sur- 
eties, by  which  one  promises  to  indemnify  other  from  loss,  does  not  vary  terms,  or 
legal  effect  of  written  obligation,  and  may  be  proved  by  paroL 
~  Aa  to  Ume  or  terms  of  payaMiit  of  note  or  Mil. 

Cited  in  McLeod  v.  Hunter,  29  Misc.  558,  61  N.  Y.  Supp.  73,  holding  that  wher« 
no  time  of  payment  is  expressed  in  a  note,  it  is  payable  on  demand,  and  pcLiol 
evidence  is  inadmissible  to  show  a  different  time  of  pajrment;  Litchfield  v.  Fal- 
coner, 2  AU.  280;  Roberts  v.  Snow,  27  Neb.  425,  43  N.  W.  241 ;  Blake  Mfg.  Co.  ▼. 
Jaeger,  81  Mo.  App.  239;  The  Wellington,  1  Biss.  279,  Fed.  Cas.  No.  17,384; 
Brown  v.  Spofford,  95  U.  S.  474,  24  L.  ed.  508;  Qraves  v.  Clark,  6  BUckf.  (Ind.) 
183;  Bull's  Head  Bank  v.  Koehler,  1  N.  Y.  City  Ct.  Rep.  264;  CommercUl  Bank 
V.  Norton,  1  Hill,  501, — holding  that  neither  legal  effect  nor  terms  of  note  can  be 
contradicted  by  parol  contemporaneous  agreement  as  to  time  of  payment;  Barney 
V.  Bliss,  2  Aik.  (Vt.)  60,  on  admissibility  of  parol  evidence  to  contradict  date 
of  payment  expressed;  Van  Allen  v.  Allen,  1  Hiltim,  524,  holding  parol  evidence 
inadmissible  to  show  that  due  bill,  purporting  to  be  payable  immediately  was  in- 
tended to  be  payable  at  different  time;  Erwin  v.  Saunders,  1  Cow.  249,  13  A.  D. 
520;  Jamestown  Business  College  Asso.  v.  Allen,  172  N.  Y.  291,  92  A.  &  R.  740,  64 
N.  E.  952;  Smith  v.  Thomas,  29  Mo.  307, — holding  that  in  suit  upon  promissory 
note,  parol  evidenoe  is  inadmissible  to  show  that  it  was  payable  only  upon  con- 
tingency; Lewis  V.  Jones,  7  Bosw.  366,  holding  inadmissible  a  verbal  agreement, 
contemporaneous  with  indorsing  or  making  of  note  that  note  is  not  to  be  pstid 
until  defendant  has  realised  amount  of  note  from  specified  sources;  Potter  v.  Tall- 
man,  35  Barb.  182,  holding  that  in  action  upon  certificate  of  deposit,  parol  evidence 
is  inadmissible  to  prove  it  was  part  of  the  contract  that  money  mentioned  in  cer- 
tificate was  payable  in  another  state;  Childs  v.  Laflin,  55  111.  156,  holding  tbat 
where  a  promissory  note,  dated  at  a  particular  place,  was  made  payable  to  payees 
"at  their  office,"  it  is  not  the  legal  effect  of  such  note  that  it  is  payable  only  at 
their  office  at  place  of  date;  Wells  v.  Baldwin,  18  Johns.  45,  holding  that  where 
condition  of  bond  is  for  payment  of  money  at  certain  day,  parol  evidence  varying 
such  express  condition  is  inadmissible;  Pack  v.  Thomas,  13  Smedes  AM.  11,  51 
A.  D.  135,  holding  parol  evidence  inadmissible  to  prove  check,  payable  on  its  face 
in  so  much  money,  was  intended  by  parties  to  be  payable  in  notes  of  depreciated 


Cited  in  note  in  43  L.R.A.  457,  on  contemporaneous  parol  agreement  as  to  time 
of  payment  as  defense  to  note. 
Conflict  of  law^s  as  to  validity  Hnd  effect  of  contracts. 

Cited  in  Bank  of  Louisiana  v.  Williams,  46  Miss.  618,  12  A.  R.  319;  Hanriek  ▼• 

Andrews,  9  Port.  (Ala.)  9;  Rogers  v.  Alle**,  47  N.  H.  521):  Brewster  v.  Lynde«,  2 
Miles   (Pa.)    185, — holding  that  lew  loci  contractus  must  govern,  unless  parties* 
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by  terms  of  contract,  had  in  view  a  different  place;  Walling  v.  Christian  &  C. 
Grocery  Co.  41  FU.  479,  47  L.R.A.  608,  27  So.  46;  Phoenix  Mut.  L.  Ins.  Co.  v. 
Simons,  52  Mo.  App.  367;  United  States  t.  Oarlinghouse,  4  Ben.  104,  Fed.  Cas. 
No.  15,189;  Nichols  k  8.  Co.  v.  Marshall,  108  Iowa,  518,  79  N.  W.  282;  Milliken 
▼.  Pratt,  125  Mass.  374,  28  A.  R.  241, — holding  that  validity  of  contract,  even  as 
r^^rds  capacity  of  parties,  is  governed  by  lem  loci  contractus;  Houghton  v.  Fags 
2  N.  H.  42,  9  A.  D.  30;  Pritchard  v.  Norton,  106  U.  S.  124,  27  L.  ed.  104,  1  Sup. 
Ct.  Rep.  102;  Goodman  v.  Munks,  8  Port.  (Ala.)  84, — holding  that  validity  and 
construction  of  contracts  are  governed  by  lew  loci  contr€U)tu8;  Re  Conrad,  1  Legal 
Gaz.  Rep.  284,  28  PhiU.  Leg.  Int.  324,  3  Leg.  Gaz.  321,  8  Fhila.  147,  Fed.  Cas.  No. 
3,126,  holding  that  notes  made  in  one  state,  but  delivered  and  discounted  in  anoth- 
er, are  governed  by  laws  of  latter;  Stickney  v.  Jordan,  68  Me.  106,  4  A.  R.  251, 
holding  that  if  no  place  of  payment  be  named  the  lew  loci  governs  note;  Curtis  v. 
Delaware,  L.  &  W.  R.  Co.  74  N.  Y.  116,  30  A.  R.  271,  holding  that  loss  of  baggage 
delivered  to  defendant  in  one  state  to  be  transported  and  delivered  in  another, 
is  governed  by  the  law  of  state  where  delivery  was  to  be  made;  Lee  v.  Selleck, 
32  Barb.  522,  20  How.  Pr.  275,  holding  that  where  nonresident  gave  his  note  to 
vendor  after  it  was  indorsed  by  resident  of  another  state  and  made  payable  in  such 
other  state,  the  laws  of  latter  state  govern  contract  of  maker,  and  laws  of  vendor's 
state  govern  indorser's  contract;  Graham  v.  First  Nat.  Bank,  84  N.  Y.  393,  38 
A.  R.  628  (affirming  20  Hun,  320),  holding  payment  of  dividends  on  bank  stock 
is  governed  by  law  of  place  where  they  are  declared;  Waldron  v.  Ritchings,  3 
Daly,  288,  9  Abb.  Pr.  N.  S.  359,  holding  that  where  plaintiff  agreed  with  defendant 
to  make  her  debut  upon  the  stage  in  another  state,  where  defendant  resided,  and 
was  assured  of  an  engagement  the  contract  was  made  in  and  is  governed  by  a  law 
of  such  other  state;  McAllister  v.  Smith,  17  111.  328,  66  A.  D.  651,  holding  that  any 
rate  of  interest  authorized  by  law  of  place  where  contract  is  made  will  be  enforced 
in  courts  of  other  governments;  Evans  v.  Cleary,  46  Phila.  Leg.  Int.  371,  20 
Pittsb.  L.  J.  N.  S.  76,  23  W.  N.  C.  609,  holding  that  where  married  woman  made 
contract  in  foreign  state  where  married  women  could  be  legally  sued,  husband  need 
not  be  joined  as  party  defendant  in  action  to  enforce  judgment  obtained  against 
her  in  such  foreign  state. 

Cited  in  reference  notes  in  16  A.  D.  171,  on  law  governing  contract;  8  A.  D.  187, 
on  what  law  governs  in  construction  of  contract;  10  A.  S.  R.  698,  as  to  what 
law  governs  the  construction  and  enforcement  of  contracts ;  37  A.  D.  420,  on  what 
law  governs  validity  of  contract. 

Cited  in  notes  in  4  E.  R.  C.  306,  as  to  what  law  governs  bills  of  exchange;  17 
A.  D.  182,  on  conflict  of  laws  as  to  age  of  majority;  12  A.  D.  479,  as  to  what  law 
governs  contract  by  married  woman  made  in  another  state. 
Burden  of  proving  foreign  laws. 

Cited  in  Brush  v.  Scribner,  11  Conn.  388,  29  A.  D.  303;  Dollfus  v.  Frosch,  1 
Denio,  367, — holding  that  party  claiming  benefit  of  foreign  law  must  allege  and 
prove  it;  Fagan  v.  Strong,  17  N.  Y.  Civ.  Proc.  Rep.  438,  7  N.  Y.  Supp.  919; 
Throop  V.  Hatch,  3  Abb.  Pr.  23, — holding  that  in  action  dependent  upon  the  laws 
of  another  state  the  laws  relied  on  must  be  averred  and  proved ;  Cutler  v.  Wright, 
22  N.  Y.  472  (dissenting  opinion),  on  burden  of  proving  foreign  laws;  Hosford 
v.  Nichols,  1  Paige,  220,  holding  laws  of  other  states  must  be  proved  before  courts 
can  notice  them. 

Cited  in  notes  in  67  L.RJ^.  61,  on  refusal  to  apply  any  substantive  law  where 
proper  foreign  law  is  not  proved;  67  L.R.A.  56,  on  effect  of  presumption  in  favor 
of  validity  of  contract  or  judicial  record,  where  proper  foreign  law  is  not  proved 
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—  Of  foreign  defensive  statiUee. 

Cited  in  Pomery  v.  Ainsworth,  22  Barb.  118,  holding  that  party  alleging 
that  an  agreement  ia  invalid  under  usury  laws  of  another  state,  must  show 
what  usur>'  laws  of  such  state  are;  Sherrill  v.  Hopkins,  1  Cow.  103;  Ross  ▼. 
Wigg,  34  Hun,  192, — holding  that  burden  of  proving  invalidity  of  contract  under 
the  laws  of  another  country  rests  upon  party  asserting  such  invalidity. 

Distinguished  in  Holmes  v.  Mallett,  Morris  (Iowa)  82,  holding  that  where  note 
was  executed  by  minor  in  another  state,  he  does  not  have  to  prove  contractual 
nonliability  of  infants  by  laws  of  that  state,  as  exemption  in  such  cases  is  part 
of  common  law. 
Province  of  court. 

Cited  in  Hall  v.  Costello,  48  N.  H.  176,  2  A.  R.  207,  holding  that  foreign  lawa 
are  to  be  proved  as  facts  by  evidence  addressed  to  court,  and  not  to  jury. 

Cited  in  note  in  60  A.  D.  675,  on  question  as  to  what  is  a  reasonable  time  to 
rescind  as  one  of  fact. 
Presumption  aa  to  simllaritj  of  laws  of  different  states. 

Cited  in  Sherrill  v.  Hopkins,  1  Cow.  103,  holding  that  presumption  is  that  law 
of  another  state  is  same  as  that  in  state  where  action  is  brought;  Wright  v.  Dela- 
fteld,  23  Barb.  498,  holding  that  presumption  is  that  laws  of  one  state  are  same 
as  laws  of  another  in  respect  to  contracts  affecting  personalty,  but  this  presumption 
does  not  extend  to  statute  laws;  Mexican  C.  R.  Co.  v.  Gehr,  66  111.  App.  173 
(dissenting  opinion),  on  same  presumption;  Thorn  v.  Weatherly,  50  Ark.  237, 
7  8.  W.  33,  holding  that  there  is  no  presumption  that  tiie  statute  law  of  another 
state  is  the  same  as  that  where  action  is  brought. 

Cited  in  note  in  113  A.  S.  R.  880,  on  presumption  as  to  existence  of  common  law 
in  foreign  country  whose  system  of  jurisprudence  it  not  based  on  a  common 
law. 
Infancy  as  defence. 

Cited  in  notes  in  5  E.  R.  C.  867,  on  infancy  aa  defense  to  foreign  oontraet; 

6  L.R.A.  178,  on  pleadings  in  action  against  infant. 

5  AM.  DEO.  SSO,  PEOPIiB  v.  RUGGIjBS,  8  JOHNS.  290. 
Indfctable  blasphemy. 

Cited  in  Updegraph  v.  Com.  II  Serg.  k  R.  304,  holding  Christianity  part  of 
common  law  of  Pennsylvania,  and  maliciously  to  vilify  the  Christian  religion  an 
indictable  offense;  State  v.  Chandler,  2  Harr.  (Del.)  553,  holding  indictable  under 
statute  against  blasphemy,  the  malicious  public  utterance  that  "the  Virgin  Maiy 
was  a  whore,  and  Jesus  Christ  was  a  bastard";  State  v.  Wakefield,  8  Mo.  App.  11, 
as  exemplifying  the  particular  kinds  of  oral  utterances  indictable  under  the  com- 
mon law. 

Cited  in  notes  in  22  L.R.A.  354;  22  L.R.A.  353, — on  indictability  at  common 
law  of  blasphemy  and  profanity;  9  A.  D.  580,  on  devise  for  infidel  society  as  a 
charitable  use. 
Constitutional  freedom  of  religion. 

Cited  in  People  v.  Most,  171  N.  Y.  423,  58  L.R.A.  509,  64  N.  E.  175,  16  N.  Y. 
Crim.  Rep.  555,  to  the  point  that  Constitutior.  does  not  permit  the  malicious 
publication  of  blasphemous  or  obscene  articles;  Hale  v.  Everett,  53  N.  H.  9,  16 
A.  R.  82,  holding  that  the  law  of  blasphemy  does  not  limit  free  and  decent  dis- 
cussions on  any  religious  subject;  Lindenmuller  v.  People,  33  Barb.  548,  21  How. 
Pr.  156,  holding  constitutional  an  act  prohibiting  exhibitions  or  dramatic  per- 
formances on  Sunday;  Scougale  v.  Sweet,  124  Mich.  311,  82  N.  W.  1061,  holding 
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games  of  baseball  upon  Sunday  breaches  of  peace  under  statute;  State  v. 
OTtourk,  35  Neb.  614,  17  L.R.A.  830,  63  N.  W.  691,  holding  that  playing  base- 
ball on  Sunday  comes  within  definition  of  sporting  and  renders  persons  engaging 
therein  liable  to  punishment  under  statute;  Raines  v.  Watson,  2  W.  Va.  371, 
where  court  was  evenly  divided  on  question  whether  contract  for  payment  of  money 
made  on  the  Christian  Sabbath  is  valid  or  void;  Hart  v.  School  District,  2 
Chester  Co.  Rep.  621,  upholding  use  of  King  James's  version  of  the  Bible  and  of 
Gospel  Hymns  in  opening  public  school,  where  Roman  Catholics  are  not  required 
to  be  present  during  such  exercises. 

Cited  in  note  in  49  A.  D.  619,  on  constitutionality  of  Sunday  laws  on  religious 
grounds. 
Christianity  mm  part  of  the  oommoii  law. 

Cited  in  Goodrich  v.  Goodrich,  44  Ala.  670,  to  point  that  Christianity  is  a  part 
of  the  common  law;  Church  of  the  Holy  Trinity  v.  United  States,  143  U.  S.  457, 
86  L.  ed.  226,  12  Sup.  Ct.  Rep.  511,  holding  that  since  the  people  of  this  country 
profess  general  doctrine  of  Christianity,  Congress  did  not  intend  to  make  it  a 
misdemeanor  for  a  church  here  to  contract  for  services  of  Christian  minister  of 
another  nation,  under  act  to  prohibit  importation  of  foreigners  under  contract  to 
perform  labor. 

5  AM.  DEC.  SS9,  BARKER  ▼.  PHCBNIX  INS.  CO.  8  JOHNS.  S07. 
lilabllUy  of  marine  Insurer. 

Cited   in  Matheson  v.  Equitable  M.   Ins.  Co.   118  Mass.   209,   19   A.   R.  441, 
holding  marine  insurer  liable  for  both  total  and  partial   loss  occurring  during 
term  of  policy,  where  partial  loss  was  repaired,  although  both  losses  exceeded  value 
of  policy. 
Wliat  are  subjects  of  general  average. 

Cited  in  Nelson  v.  Belmont,  6  Duer,  310,  holding  that  repairs  of  vessel  at  a  port 
of  necessity,  when  the  voyage  is  there  broken  up,  and  the  cause  of  resort  to  that 
port  was  a  peril  purely  fortuitous,  are  subjects  of  contribution  in  general  average ; 
Libby  v.  Gage,  14  Allen,  261,  holding  shippers  entitled  to  general  average  upon 
vessel  for  ice  lost  in  consequence  of  necessary  replacing  of  old  mast  by  new  while 
on  voyage;  Thornton  v.  United  States  Ins.  Co.  12  Me.  150,  holding  wages  and  cost 
of  victualing  of  crew  from  time  of  putting  away  for  intermediate  port  for  safety 
of  ship  and  crew  until  departure,  to  constitute  proper  subject  of  general  average ; 
May  V.  Delaware  Ins.  Co.  19  Pa.  316,  holding  wages  and  provisions  of  crew  during 
detention  not  part  of  damages  where  vessel  sank  and  was  raised  by  crew  so  that 
loss  was  but  partial. 

Cited  in  note  in  14  B.  R.  C.  399,  on  expenses  of  repair  as  subject  of  general 
average. 
Effect  of  vrarrantles  In  Insurance  policies. 

Cited  in  Coolidge  v.  New  York  Firemen  Ins.  Co.  14  Johns.  808,  holding  that  war- 
ranty in  policy  that  ship  was  American  property  imported  also  that  she  should  be 
accompanied  during  the  voyage  with  the  necessary  documents  to  show  that 
character;  Grant  v.  Lexington  F.  Life  &  M.  Ins.  Co.  5  Ind.  23,  61  A.  D.  74, 
holding  that  executory  stipulation  in  policy  that  boats  insured  should  be  manned 
with  competent  number  of  hands  requires  strict  performance;  Fowler  v.  ^Etna  F. 
Ins.  Co.  6  Cow.  673,  16  A.  D.  460,  holding  that  description  of  property  in  fire 
insurance  policy  is  a  warranty  that  the  property  is  such  as  described. 

Cited  in  notes  in  14  E.  R.  C.  170,  on  warranty  of  national  character  of  ship  in- 
sured; 16  A.  D.  471,  on  effect  of  misdescriptions  in  marine  policies. 
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Proofs  of  loM  vnder  Insaranoe  policy— Roqvlsltes  and  wmMcAtinej  oi. 

Cited  in  Sftrage  v.  Corn  Exchange  Fire  ft  Inland  NaT.  Int.  Co.  4  Boaw.  1,  holding 
it  unneoeesary  for  the  ineurer  to  furnish  preliminary  proofs  of  lose  in  a  form  that 
would  entitle  them  to  be  read  as  evidence  of  facts  therein  certified*  on  the  trial 
of  the  aetioii;  Walsh  t.  Washington  Marine  Ins.  Co.  32  N.  Y.  427;  Lawrenee  t. 
Ocean  Ins.  Co.  11  Johns.  241, — holding  that  clause  in  marine  policy  requiring 
preliminary  proofs  of  loss  is  to  be  liberally  conatrued  to  require  only  best  evidence 
of  fact,  which  party  suffering  loss  has  at  the  time;  Child  t.  Sun  Mutual  Ins.  Co. 
3  Sandf.  20,  holding  sufficient,  preliminary  proofs  of  Iocs  consisting  of  ship's 
register  and  an  affidavit  of  one  of  the  owners  stating  date  of  sailing  twenty  months 
previous,  and  that  she  had  been  last  heard  from  fifteen  months  previously; 
Norton  v.  Rensselaer  k  S.  Ins.  Co.  7  Cow.  045,  holding  preliminary  proof  of  loss 
consisting  of  sworn  statement  of  circumstances  and  gross  amount  of  loaa,  sufficient 
when  papers  which  alone  could  furnish  accurate  details  had  been  lost. 

—  AdmlaalbllUy  of  erldenoe  of  cnstons  respecting. 

Cited  in  Rankin  v.  American  Ins.  Co.  1  Hall,  019,  holding  evidence  of  a  custom 
requiring  the  showing  of  a  survey  of  a  cargo  as  part  of  preliminary  proofs  of  loss 
inadmissible. 

—  Waiver  of  defects  In. 

Cited  in  Francis  v.  Ocean  Ins.  Go.  6  Cow.  404,  holding  refusal  by  insurer  to  settle 
claim  in  any  way,  a  waiver  of  defects  in  preliminary  proofs;  Rogers  v.  Traden' 
Ins.  Co.  6  Paige,  583,  holding  failure  to  object  to  preliminary  proofs  of  loss  whsn 
presented  waiver  of  defects  therein. 

5  AM.  DEC.  S44,  ADAMS  t.  DYER,  8  JOHNS.  S47. 
Priority  of  Judgments  and  executions. 

Cited  in  reference  notes  in  34  A.  D.  110,  on  priority  in  case  of  several  exeen- 
tions;  7  A.  D.  735,  on  priority  of  judgments  and  executions  in  favor  of  different 
creditors  of  same  debtor. 

Cited  in  notes  in  21  A.  D.  344,  on  priority  of  execution;   12  A.  D.  577,  on 
preference  between  judgments  rendered  against  same  parties  on  same  day. 
~  Of  Judgment  flrsC  entered. 

Cited  in  Lemon  v.  Staats,  1  Cow.  592,  holding  that  judgment  first  recorded  will 
prevail,  and  fractional  parts  of  a  day  will  be  inquired  into  to  determine  which  is 
first  filed;  Biggam  v.  Merritt,  Walk.  (Miss.)  430,  12  A.  D.  576,  holding  that 
where  two  judgments  were  rendered  on  the  same  day,  preference  will  be  given  to 
the  one  first  entered. 

Disapproved  in  Rockhill  v.  Hanna,  4  McLean,  554,  Fed.  Cas.  No.  11,980,  holding 
that  judgments  entered  on  same  day  create  equal  liens,  and  execution  on  any  om* 
does  not  affect  others,  bo  that  where  land  is  sold,  a  pro  rata  distribution  should  be 
made  to  satisfy  the  judgments. 
—  Of  Judgment  first  executed. 

Cited  in  Waterman  v.  Haskin,  11  Johns.  228;  Shirley  v.  Biown,  80  Mo.  244; 
Bliss  V.  Watkins,  16  Ala.  220;  Cook  v.  Dillon,  9  Iowa,  407;  Smith  v.  Lind,  29 
111.  24, — holding  that  where  judgment  liens  are  otherwise  equal,  the  judgment 
creditor  first  in  time  with  an  execution  will  prevail;  Elston  v.  Castor,  101  Ind. 
426,  51  A.  R.  754,  holding  judgment  holder  first  levying  on  land  acquired  after 
judgment  obtained  obtains  lien  superior  to  those  of  other  judgments;  Ex  parte 
Ives,  1  Hill,  639,  holding  it  doubtful  whether  one  judgment  creditor  may  be  called 
senior  creditor,  where  he  had  equal  right  with  another  judgment  creditor  and 
came   first  to  redeem,  though  judgments  were  docketed  under  stipulation  that 
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money  reooTered  thereby  should  be  shared  proportionally;  Stebbins  t.  Walker, 
14  N.  J.  L.  90,  26  A.  D.  499,  holding  that  though  a  sale  under  prior  execution 
will  pass  title  to  property,  it  will  not  devest  equitable  lien  of  second  execution  on 
the  surplus  money;  Rockhill  v.  Hanna,  16  How.  189,  14  L.  ed.  656,  holding  that 
where  three  judgments  were  entered  on  same  day  and  one  of  the  creditors  issued  a 
capias  ad  satisfaciendum,  and  month  later  the  other  two  issued  writs  of  fieri  facias 
upon  same  day,  the  fieri  facias  creditors  are  entitled  to  be  first  satisfied  from  pro- 
ceeds of  sale,  for  each  creditor  is  entitled  to  precedence  in  remedy  he  has  selected ; 
Lowry  t.  Reed,  89  Ind.  442,  holding  that  where  judgment  liens  on  land  accrue 
at  same  time,  the  execution  first  issued  and  levied  gives  priority;  Michaels  v. 
Boyd,  1  Ind.  269,  Smith  [Ind.]  100,  holding  that  where  judgment  debtor  acquires 
land  after  rendition  of  several  judgments  of  different  dates  the  execution  first 
levied  will  take  preference. 

6  AM.  DBO.  S46,  PUTNAM  T.  WTLET,  8  JOHNS.  4S9. 
Possession  necessary  to  maintain  trespass  or  replevin. 

Cited  in  Merrick  v.  Britton,  26  Ark.  496;  Crenshaw  v.  Moore,  10  Gk.  384; 
Daniel  v.  Holland,  4  J.  J.  Marsh.  18;  Lunt  v.  Brown,  13  Me.  236;  Muggridge  v. 
Eveleth,  9  Met.  233;  Hart  v.  Hyde,  6  Vt.  328;  Luce  v.  Hoisington,  64  Vt.  428; 
Batchelder  v.  Warren,  19  Vt.  371;  Bulkley  v.  Dolbeare,  7  Conn.  232;  Aikin  v. 
Buck,  1  Wend.  466,  19  A.  D.  636;  Heath  v.  West,  28  N.  H.  101;  Haythorn  v. 
Rushforth,  19  N.  J.  L.  160,  38  A.  D.  640;  Clark  v.  Carlton,  1  N.  H.  110;  Abbott 
V.  McCartney,  1  Holmes,  80,  Fed.  Cas.  No.  12;  Chinn  v.  Russell,  2  Blackf.  172; 
Davis  V.  Young,  20  Ala.  161, — holding  that  plaintiff  must  show  either  actual  pos- 
session or  immediate  right  of  possession  at  time  of  tortious  taking;  Wood  v. 
Ch-ser,  26  N.  Y.  348,  on  same  point;  Poole  v.  Symonds,  1  N.  H.  289,  8  A.  D.  71, 
to  the  point  that  one  in  actual  or  one  in  constructive  possession  may  maintain 
trespass,  and  judgment  in  favor  of  one  will  bar  other's  action;  Murphy  v.  Sioux 
aty  A  P.  R.  Co.  66  Iowa,  473,  39  A.  R.  176,  8  N.  W.  320,  holding  that  one  cutting 
hay  on  uninclosed  land  of  another  without  authority  has  neither  ownership  nor 
possession  and  cannot  maintain  action  for  its  destruction;  Butler  v.  Collins,  12 
Cal.  467,  holding  that  trespass  will  lie  for  goods  obtained  by  fraud  as  the  owner 
has  constructive  possession;  Cary  v.  Hotailing,  1  Hill,  311,  37  A.  D.  323,  holding 
that  sale  and  delivery  of  goods,  procured  through  false  representation  of  vendee  in 
regard  to  his  solvency,  possess  no  title  as  between  the  parties,  and  vendor  may 
maintain  trespass  against  vendee;  Ash  v.  Putnam,  1  Hill,  302,  holding  that  a 
sheriff,  who,  by  virtue  of  execution  against  fraudulent  vendee  of  goods  and  without 
notice  of  the  fraud,  seizes  and  sells  them  to  bona  fide  purchasers,  is  liable  in  tres- 
pass at  suit  of  vendor. 

Cited  in  reference  notes  in  12  A.  D.  208;  26  A.  D.  121,— on  requisites  to  main- 
tenance of  action  of  trespass;  18  A.  D.  210,  on  title  necessary  to  maintain  tres- 
pass; 38  A.  D.  646,  on  what  possession  is  necessary  to  authorize  maintenance  of 
trespass;  22  A.  D.  41 ;  61  A.  D.  646, — on  necessity  for  possession  to  maintain  tres- 
pass quare  clausum  fregit. 

Cited  in  note  in  16  A.  D.  642,  on  necessity  of  possession  to  maintenance  of  tres- 
pass. 
—  Possession  in  bailee. 

Cited  in  Van  Brunt  v.  Schenck,  11  Johns.  377,  holding  that  where  vessel  was 
seized  by  custom  officer,  and  while  under  seizure  was  used  by  a  surveyor  of  the 
port,  with  the  custom  officer's  consent,  the  owner  had  not  the  possession  nor  the 
right  to  possession  and  therefore  could  not  maintain  trespass  against  the  sur- 
veyor; Orser  v.  Storms,  9  Cow.  687,  18  A.  D.  643,  holding  that  plaintiff  having 
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right  to  peraonal  propertj  of  aBotber  for  indefinite  time  may  maintain  trespass; 
Neff  V.  Thompson,  8  Barb.  213,  holding  that  lien  upon  sheep,  for  their  keeplni^ 
will  not  bar  trespass  or  replevin,  by  the  owner  against  third  person:  Smith  ▼. 
Hill,  22  Barb.  <I5<1,  holding  that  purchaser  of  goods  sold  on  execution  has  an 
actual  or  coastructiye  possession ;  Trisoony  ▼.  Orr,  49  Cal.  612,  holding  that  lessor 
of  personal  property  cannot  maintain  trespass  for  injury  done  property  bj 
stranger  during  term  of  the  lease  and  while  lessee  is  in  actual  possession;  Hunt 
r.  Strew,  33  Mich.  86,  holding  that  general  owner  cannot  sue  in  replevin  where 
another  has  the  only  right  of  possession ;  McRaeny  v.  Johnson,  2  Fla.  520.  holding 
that  trustee  of  married  woman  has  sueh  eonstructive  possession  as  to  render  him  s 
proper  party  to  bring  trespass  for  battery  to  slave  in  her  possession;  Booth  t. 
Terrell,  16  Ga.  20,  holding  that  trespass  will  lie  by  lender  against  stranger  ob- 
taining wrongful  possession  or  making  wrongful  conversion  of  thin;?  loaned; 
Bailey  v.  Colby,  34  N.  H.  29,  66  A.  D.  752,  holding  that  where  defendant  sold 
property  and  reserved  title  in  himself  until  entirely  paid  for,  and  purchaser  be- 
fore payment  sold  the  property  subject  to  defendant's  claim  to  plaintiff,  the  \a,tUr 
acquired  same  rights  as  first  purchaser,  and  trespass  will  lie  against  defendant  for 
reUking  the  property;  MFarland  v.  Smith,  Walk.  (Miss.)  172,  holding  thst 
party  having  hired  slave  to  another  cannot  maintain  trespass  during  unexpired 
term  for  which  slave  was  hired. 

Cited  in  reference  note  in    1  A.  D.  588,  on  action  of  trover  by  bailor  or  bailee. 

Cited  in  note  in  18  A.  D.  557,  on  right  of  owner  of  chattels  bailed  or  leased  for 
B  specified  term  to  maintain  trespass. 
Effect  of  allowing  goods  to  remain  with  original  owner  after  sale. 

Distinguished  in  M'lnstry  v.  Tanner,  9  Johns.  135,  holding  that  it  is  not  fraudu- 
lent to  allow  goods  to  remain  with  original  owner,  after  sale  on  execution,  wha« 
parties  do  not  sustain  relation  of  debtor  and  creditor,  and  the  object  is  not  to  de- 
feat creditors. 
Ownership  of  natural  increase  of  atock  or  slaves. 

Cited  in  Moore  v.  Mohney,  1  Mich.  N.  P.  143,  holding  that  where  animals  are 
let  for  hire,  the  increase  belongs  to  hirer,  unless  otherwise  agreed  when  contract 
is  made;  Woods  v.  Charlton,  62  N.  H.  649,  holding  that  the  hirer  of  a  farm,  with 
the  stock  upon  it,  for  a  year,  is  the  owner  of  the  natural  increase  of  the  stock 
raised  during  that  time;  Coneklin  v.  Havens,  12  Johns.  314,  holding  that  where 
owner  by  will  manumitted  his  slave  and  gave  her  services  of  her  daughter  for 
life,  the  children  of  daughter  went  to  manumitted  slave,  and  not  to  owner's  legal 
representative. 

Cited  in  notes  in  54  A.  D.  585;  17  LJLA.  81, — on  title  to  inerease  of  animals. 

Distinguished  in  Kellogg  v.  Lovely,  46  Mich.  131,  41  A.  R.  151,  8  N.  W.  699, 
holding  that  where  one  buys  mare  on  credit  and  gives  purchase  money  chattel 
mortgage,  and  mare  is  afterwards  with  foal  which  is  not  weaned  before  credit  ex- 
pires, he  is  not  entitled  to  colt  if  he  defaults  and  mare  is  taken  on  mortgage. 

0  AM.  DEC.  348,  REALS  ▼.  GUERNSEY,  8  JOHNS.  446. 
Assignment  to  defraud  and  to  delay  creditors. 

Cited  in  Boonan  v.  Draughan,  3  Stew.  (Ala.)  243,  holding  that  where  conv^- 
ance  is  made  to  hinder  or  delay  a  creditor,  it  is  void,  although  on  a  valuable  con- 
sideration; Waterbury  v.  Sturtevant,  18  Wend.  353  (dissenting  opinion),  on 
validity  of  sale  where  purchaser  buys  goods  to  defeat  judgment  of  creditors: 
Bliss  V.  Ball,  9  Johns.  132,  holding  that  where  one  purchased  in  good  faith  and 
without  intent  to  defeat  execution  in  sheriff's  hands  before  levy,  the  sale  was  not 
barred  by  the  execution. 
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Distinguished  in  Merchjints'  Nat.  Bank  v.  Qreenhood,  16  Mont.  395,  41  Pac. 
250,  holding  that  under  the  statute,  a  general  assignment  for  benefit  of  creditors 
is  not  a  conveyance  to  purchaser  for  valuable  consideration,  and  it  is  sufficient  to 
establish  fraud  of  assignor  without  showing  that  assignee  participated  therein; 
Rathbun  y.  Platner,  18  Barb.  272,  holding  debtor's  assignment  with  fraudulent 
intent  to  hinder,  delay,  and  defraud  creditors  is  void,  although  assignees  do  not 
participate  in  his  fraud,  and  are  bona  fide  creditors  of  assignee;  Billings  v.  Bil- 
lings, 31  Hun,  65,  holding  that  mortgage  given  by  debtor  to  secure  debt  is  valid, 
though  intended  to  hinder  and  defraud  other  creditors. 

—  Effect  of  payment  of  valnable  consideration. 

Cited  in  Thornton  v.  Bledsoe,  46  Ala.  73,  holding  that  bona  fide  purchase  for 
valuable  consideration  does  not  embrace,  as  essential  ingredients,  want  of  notice 
and  the  payment  of  purchase  money;  Waterbury  v.  Sturtevant,  18  Wend.  363; 
Wadsworth  v.  Marsh,  9  Conn.  481, — ^holding  validly  of  conveyance  depends  upon 
good  faith  as  well  as  valuable  consideration;  Zerbe  v.  Miller,  16  Pa.  488,  holding 
that  conveyance  of  real  estate  by  father  to  son,  to  hinder  and  delay  creditors,  is 
fraudulent  where  both  participate  in  fraud,  notwithstanding  valuable  con- 
sideration. 

Cited  in  note  in  32  L.R.A.  35,  on  necAsity  of  participation  by  purchaser  in 
vendor's  fraud  to  invalidate  transfer  for  good  oonsideration  as  against  vendor's 
creditors. 

—  Effect  of  knowledge  of  vendor's  insolvency  or  fraud. 

Cited  in  Sisson  v.  Roath,  30  Conn.  15;  Baughman  v.  Penn,  33  Kan.  50:,  0  Pac. 
890, — ^holding  that  mere  knowledge  of  vendee  that  vendor  was  much  in  debt  will 
not  render  sale  fraudulent,  although  vendor's  purpose  was  to  defraud  creditors, 
unless  the  vendee  participated  in  the  fraud;  Christian  v.  Greenwood,  23  Ark.  258, 
79  A.  D.  104,  holding  that  one  who  purchased  negroes  knowing  that  they  had  been 
removed  from  vendor*s  state  to  avoid  satisfying  his  debts,  participated  in  vendor's 
fraud;  Wickham  v.  Miller,  12  Johns.  320,  holding  that  where  party  has  notice  of 
a  judgment,  and  purchases  the  goods  of  defendant  to  defeat  plaintiff's  remedy, 
such  purchase  is  void. 

Cited  in  note  in  32  L.R.A.  49,  on  notice  or  knowledge  sufficient  to  put  purchaser 
on  inquiry  as  to  vendor's  fraudulent  intent. 
Fraudnlency  of  sale  or  chattel  mortgage  without  delivery. 

Cited  in  Watson  v.  Williams,  4  Blackf.  26,  28  A.  D.  86;  Hall  v.  Tuttle,  8  Wend. 
375;  Hombeck  v.  Vanmetre,  9  Ohio,  153, — holding  that  where  vendor  in  bill  of 
sale  or  chattel  mortgage  retains  possession,  it  is  only  prima  facie  evidence  of 
fraud;  Field  v.  Sinco,  7  Ark.  269;  Cobum  v.  Pickering,  3  N.  H.  415,  14  A.  D. 
375;  Archer  v.  Hubbell,  4  Wend.  514;  Butts  v.  Swartwood,  2  Cow.  431, — holding 
that  nondelivery  of  property  at  time  of  sale  is  only  prima  facie  evidence  of  fraud 
to  defeat  creditor's  execution,  and  may  be  explained;  Callen  v.  Thompson,  3 
Terg.  475,  24  A.  D.  587,  holding  possession  of  personal  property  by  vendor  after 
sale  is  prima  facie  evidence  of  fraud. 

Cited  in  reference  note  in  30  A.  S.  R.  485,  on  retention  of  possession  of  chattels 
by  seller  as  evidence  of  fraud. 

Cited  in  notes  in  32  L.R.A.  54,  on  retention  of  possession  as  sufficient  knowledge 
or  notice  to  put  purchaser  on  inquiry  as  to  vendor's  fraudulent  intent;  18  A.  D. 
559,  on  right  of  purchaser  of  chattels  to  maintain  trespass  before  delivery. 

Blatinguished  in  Hanford  v.  Artcher,  4  Hill,  271,  holding  that  under  the  statute, 
where  sale  of  goods  was  not  followed  by  change  of  possession,  it  was  not  void  on 
that  account  if  it  was  shown  to  be  bona  fide;  Smith  v.  Acker,  23  Wend.  653,  hold- 
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ing  mortgage  not  followed  by  actiuil  and  oontinned  change  of  poasessioB  not  wmd 
if  mortgagor  ibows  good  faith  and  no  intent  to  defraud  creditors. 
~Of  execution  wlthont  change  of  possession. 

Cited  in  Burrows  y.  Stoddard,  3  Conn.  431,  holding  that  where  officer  haying  at- 
tached personal  property  does  not,  within  a  reasonable  time,  remove  it  from  debt- 
or's possession,  transaction  is  prima  facie  fraudulent;  Matthews  t.  Wame,  11 
N.  J.  L.  295,  holding  that  prior  execution  kept  on  foot,  with  intent  to  d^ay  and 
defeat  other  creditors,  will  be  postponed  to  a  subsequent  execution. 
lAen  by  levy. 

Cited  in  Sage  v.  Wynkoop,  16  Nat  Bankr.  Reg.  363,  Fed.  Cas.  No.  12,215, 
holding  that  a  levy  relinquished  before  filing  of  petition  in  bankrupt4rr  creates  no 
lien  upon  the  property  as  against  assignee. 

Cited  in  reference  notes  in  22  A.  D.  328,  on  lien  of  execution  and  its  priority; 
24  A.  D.  454;  52  A.  D.  175,— as  to  when  lien  of  execution  attaches;  27  A.  D.  277, 
on  time  from  which  execution  binds  property;  26  A.  D.  154;  27  A.  D.  103;  27  A 
D.  528, — as  to  time  from  which  execution  binds  personalty;  18  A.  D.  347,  on 
execution  binding  defendant's  goods  from  delivery  only. 

Cited  in  note  in  1 1  E.  R.  C.  628,  as  to  when  lien  of  execution  attaches. 
Interest  as  damages  for  tort. 

Cited  in  Rensselaer  Glass  Factory  v.  Reid,  5  Cow.  587  (dissenting  opinion),  €■ 
allowance  of  interest  in  tort  actions;  Horton  v.  Reynolds,  8  Tex.  284;  Blaise  v. 
Co<Miey,  8  Nev.  41, — holding  that  in  actions  to  recover  personal  properly  wrong- 
fully taken,  interest  from  time  of  taking  may  be  given  as  damages,  without  proof 
of  special  dan^  ';c;  Close  v.  Fields,  13  Tex.  623,  holding  that  where  one  collecti 
money  for  another  and  refuses  to  pay  it  over,  the  juiy  may  allow  the  legal  rate  of 
interest  as  damages  for  the  detention ;  Pittsburgh,  Ft  W.  ft  C.  R.  Co.  v.  Swinney, 
07  Ind.  586,  holding  that  in  ascertaining  damages  for  trespass  to  land  and  remov- 
ing material  therefrom,  jury  may  add  to  value  of  material  taken  legal  interest; 
Lucas  V.  Wattles,  49  Mich.  380,  13  N.  W.  782,  holding  that  interest  from  beginning 
of  suit  for  negligent  destruction  of  property  may  be  recovered  if  recovery  has  been 
restricted  to  actual  value  of  property  and  interest  thereon;  Kenfrick  v.  Towle,  60 
Mich.  363,  1  A.  S.  R.  526,  27  N.  W.  567,  holding  that  where  nothing  more  than 
actual  compensation  was  awarded  by  jury  for  negligent  destruction  of  proper^, 
interest  may  be  allowed  If  it  does  not  increase  damages  to  such  an  extent  as  to  be 
unjust  in  view  of  value  of  tlis  property;  Richmond  v.  Dubuque  ft  S.  C.  R.  Co.  33 
Iowa,  422,  holding  that  interest  may  be  considered  as  an  element  of  damages,  to 
arrive  at  just  compensation  for  injury  sustained,  when  it  would  not  be  allowable 
eo  f%<nnine;  Trentman  v.  Wilpy.  85  Ind.  33,  holding  that  where  none  of  the  proper- 
ty attached  is  restored  to  attachment  defendant,  upon  failure  of  attachment  pro- 
ceedings, the  value  of  the  property,  with  interest  thereon  from  time  it  was  taken, 
and  expense  necessarily  incurred  in  defense,  with  interest  from  time  incurred,  it 
measure  of  damages. 

Cited  in  note  in  14  E.  R.  C.  563,  on  allowance  of  interest  in  actions  of  trover  and 
trespass. 

Distinguished  in  Cook  v.  New  York  C.  ft  H.  R.  R.  Co.  10  Hun,  426,  holding  that 
in  action  for  damages  for  negligent  killing  the  jury,  after  finding  certain  sum  as 
damages,  cannot  add  to  it  interest  thereon  from  time  of  death. 
—  Discretion  of  Jury  as  to  allowing  Interest. 

Cited  in  Wilson  v.  Tioy,  135  N.  Y.  96,  31  A.  S.  R.  817,  18  L.R.A.  449,  32  N.  E. 
44,  48  N.  Y.  8.  R.  364;  Eddy  v.  Lafayette,  1  C.  C.  A.  441,  4  U.  S.  App.  247,  49 
Fed.  807, — holding  interest  allowable,  in  discretion  of  jury,  as  damages  where 
property  has  been  destroyed  by  negligence. 
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Distinguished  in  Qodbe  v.  Young,  1  Utah,  56,  holding  that  in  actions  on  account 
stated,  interest  is  allowed  as  a  legal  right,  from  date  of  liquidation;  Reid  v. 
Rensselaer  Glass  Factory,  8  Cow.  393,  holding  that  an  unliquidated  account  for 
naoney  paid  or  lent  earries  interest;  Van  Rensselaer  v.  Jewett,  5  Denio,  135,  hold- 
ing interest  allowable  as  of  right  on  value  of  property,  after  the  time  when  by 
terms  of  oontract  it  should  have  been  delivered. 

Disapproved  in  Rhemke  v.  Clinton,  2  Utah,  230,  holding  that  where  value  of 
property  wrongfully  destroyed  is  fixed,  the  allowing  interest  as  damages  is  ques- 
tion of  law  and  not  of  fact,  and  therefore  the  court  may  instruct  the  jury  in  this 
regard. 

Admissibility  of  testimony  at  former  trial. 

Cited  in  note  in  91  A.  S.  R.  202,  203,  on  evidence  preliminary  to  admission  of 
evidence  given  on  former  trial. 

Distinguished  in  People  v.  Newman,  5  Hill,  296,  holding  that  in  a  criminal 
case,  the  prosecutor  will  not  be  allowed  to  adduce  testimony  of  witness  at  former 
trial  for  same  indictment,  though  he  be  absent  from  the  state;  Iglehart  v.  Jerne 
gan,  16  111.  513,  holding  that  witness  testifying  to  admissions  made  by  party  may 
embody  in  his  deposition  a  certified  copy  of  bill  of  exceptions  taken  at  another 
trial,  to  which  he  has  referred  to  refresh  his  memory,  as  showing  substance  of  ad- 
missions sought  to  be  proved,  as  he  now  remembers  them. 
— >  By  deceased  witness. 

Cited  in  People  v.  Elliott,  172  N.  Y.  146.  60  L.R.A.  318,  64  N.  E.  837,  on  receiv- 
ing  testimony  given  at  former  trial  by  witness  since  deceased;  Taft  v.  Little,  178 
N.  Y.  127,  70  N.  E.  211  (reversing  78  App.  Div.  74,  79  N.  Y.  Supp.  507),  holding 
that  under  the  statute  testimony  griven  on  former  trial  by  cross-examined  deceased 
witness  is  competent  thoiigh  referee  of  first  trial  died  before  submission  of  the  case 
to  him;  Bradley  v.  Mirick,  25  Hun,  272;  Charlesworth  v.  Tinker,  18  Wis.  633, — 
holding  that  objection  to  evidence  of  witness,  at  former  trial,  since  deceased,  on 
ground  that  foundation  for  it  has  not  been  laid  by  introducing  record  of  former 
trial,  must  be  taken  at  the  time,  or  it  is  waived. 

5  AM.  DEC.  SOS,  ZEBACH  v.  SBITTH.  S  BINN.  6t. 
Xeceasitj  of  all  executors,  etc.,  acting. 

Cited  in  reference  notes  in  54  A.  D.  657,  on  powers  of  eoezeeutors  and  coad> 
ministrators;  44  A.  D.  159,  on  necessity  of  jointly  executing  power  of  sale  given 
to  several  trustees. 

Cited  in  note  in  19  A.  8.  R.  275,  on  sales  and  conveyances  by  trustee. 
—  Execution  of  Joint  power  by  executors  qualifying. 

Cited  in  Bailey's  Petition.  15  R.  1.  60,  1  Atl.  131,  holding  that  a  joint  power 
coupled  with  a  trust  may  be  executed  by  one  of  the  donees  if  the  other  renounces; 
Jackson  ex  dem.  Hunt  v.  Ferris,  15  Johns.  346,  holding  that  authority  to  executors 
to  sell  without  naming  them  is  by  virtue  of  office,  and  capable  of  execution  by 
one,  if  the  other  does  not  qualify ;  Clark  v.  Homthal,  47  Miss.  434,  on  the  validity 
of  a  sale  by  one  executor,  in  virtue  of  his  office,  though  the  other  did  not  qualify; 
Johnson  v.  Bowden.  37  Tex.  621.  holding  that  the  failure  of  one  executor  to  qualify 
will  not  defeat  the  execution  by  the  other  of  a  naked  power  where  there  were  other 
trusts  involved;  Corliss  v.  Little.  14  N.  J.  L.  373.  on  the  validity  of  a  conveyance 
by  one  executor  during  the  life  of  his  coexecutor  who  did  not  qualify,  the  will 
directing  the  executors  to  sell:  Heron  v.  Hoffner,  3  Rawle,  393,  holding  by  virtue 
of  statute  that  a  valid  renouncement  by  one  of  several  executors  will  authorize 
an  execution  by  the  other  though  the  power  was  not  by  virtue  of  the  office. 
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—  Refasal  of  oodon^ea  to  act. 

Cited  in  Clinefelter  ▼.  Aytm,  16  DL  Z29,  holding  that  one  of  several  exeeuton 
cannot  exercise  a  power  of  tale  under  a  will  unless  it  is  shown  that  the  others  have 
refused  to  act;  Niles  v.  Stevens,  4  Denio,  399,  upholding  a  conveyance  by  one 
executor  upon  the  refusal  of  other  to  act,  the  will  devising  the  legal  title  to  them 
in  trust ;  Taylor  v.  Benham,  6  How.  233,  12  L.  ed.  ISO,  holding  that  one  may  exe- 
cute power  alone  when  others  decline  to  act;  Miller  v.  Meetch,  8  Pa.  417,  holding 
by  virtue  of  statute  that  the  right  to  execute  is  conferred  on  surviving  or  acting 
executor  in  all  cases  where  his  fellows  have  died  or  refused  or  renounced  the 
trust;  Taylor  v.  Morris,  I  N.  Y.  341 ;  Weimar  v.  Path,  43  N.  J.  L.  1,— holding  that 
a  single  acting  executor  can  execute  a  joint  discretionary  power  though  the  statute 
only  so  provided  in  case  the  power  was  mandatory;  Wardwell  v.  McDowell,  31  111. 
364,  denying  distinction  between  mandatory  and  discretionary  powers  as  affecting 
the  right  to  be  executed  by  less  than  all. 

Cited  in  note  in  7  A.  D.  525,  on  power  of  executor  to  sell  land  when  others  re- 
fuse to  act. 
«  By  •vbstltatea  or  survlTors. 

Cited  in  Shelton  v.  Homer,  6  Met.  462,  holding  power  to  executors  by  virtue  of 
the  office  not  exercisable  by  one  on  resignation  of  colleague,  otherwise  if  colleagne 
renounced;  Robin^n's  Estate,  23  Pa.  Co.  Ct.  134,  holding  that  a  discretion  given 
to  an  executor  by  virtue  of  his  office  may  be  exercised  by  a  substituted  tru»tee; 
Putnam  Free  School  v.  Fisher,  30  Me.  523,  holding  that  a  devise  to  executors  by 
virtue  of  the  office  or  a  power  of  sale  coupled  with  an  interest  may  be  executed  by 
survivors  or  by  those  who  alone  qualif}*;  Schroeder  v.  Wilcox,  39  Neb.  136,  57  N. 
W.  1031,  holding  that  a  power  to  executor  to  sell  connected  with  the  execution 
of  other  trusts  nmy  be  executed  by  an  administrator  with  the  will  annexed; 
Mosby  V.  Mosby,  9  Gratt.  584,  holding  power  of  sale,  coupled  with  trust  capable  of 
execution  by  an  a'^ministrator  with  the  will  annexed;  Taylor  v.  Benham,  5  How. 
233,  12  L.  ed.  130.  holding  that  a  power,  coupled  with  an  interest  may  be  executed 
by  a  surviving  executor  or  by  anyone,  if  the  rest  decline  the  trust;  Kidwell  v. 
Brummagin,  32  Cal.  436,  holding  that  by  virtue  of  an  express  statute  that  an  ad- 
ministrator with  will  annexed  has  the  same  power  of  sale  as  that  given  the 
executor. 

Cited  in  note  in  80  A.  8.  E.  100,  102,  on  execution  of  power  of  sale  in  will  by 
surviving  executors. 
Powers  of  surviving  executors. 

Cited  in  Fitzgerald  v.  Standish.  102  Tenn.  383,  52  S.  W.  294.  holding  that  dis- 
cretionary powers  conferred  upon  executors  in  their  representative  capacity  sur- 
vive; Dartmouth  College  v.  Woodward.  4  Wheat.  518,  4  L.  ed.  629,  arguing  that  a 
power  to  executors  to  sell  an  estate  for  the  payment  of  debts  is  a  power  coupled 
with  an  interest,  so  as  to  survive;  Chandler  v.  Rider,  102  Mass.  268,  holding  thai 
a  joint  power  to  executors  wholly  raffoiif  officii,  survives  the  death  of  one ;  Peter  v. 
Beverly.  10  Pet.  532,  9  L.  ed.  522.  holding  that  a  power  of  sale  to  executors  by 
virtue  of  office  or  connected  with  execution  of  other  trusts  survives;  Franklin  v. 
Osgood,  14  Johns.  527.  holding  that  a  power  of  sale  coupled  with  an  interest  or 
connected  with  the  execution  of  other  trusts  survives;  Mansfield  v.  Blansfield, 
6  Conn.  559.  16  A.  D.  76.  on  surviA'al  of  powers  coupled  with  trust  or  title  in 
donee. 
Naked  powers  to  executors  and  powers  In  trust. 

Cited  in   laylor  v.  Benham.  5  How.  233,  12  L.  ed.  130,  holding  power  to  sell 
and  divide  was  power  in  trust;  Gregg  v.  Currier,  36  N.  H.  200,  holding  power  to 
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executor  to  sell  and  pay  debts  and  divide  surplus  was  naked;  McKnight  y.  Wimer, 
38  Mo.  132,  on  validity  as  naked  power  of  devise  to  executors  to  sell. 
Personal  and  executorial  powers. 

Cited  in  Wilson  v.  Pennock,  27  Pa.  238,  holding  discretionary  power  to  a  trustee 
as  such,  not  affected  by  the  fact  that  he  is  afterwards  named  individually. 

Cited  in  reference  note  in  61  A.  D.  673,  on  attachment  of  power  of  sale  to  office 
of  executor  and  not  to  person  named  as  such. 
Validity  of  act  of  single  executor  or  administrator. 

Cited  in  Wortman  v.  Skinner,  12  N.  J.  Eq.  358,  enjoining  heirs  from  maintain- 
ing ejectment  against  a  purchaser  from  two  administrators  but  under  a  deed  from 
only  one. 

lilabllity  to  trustee  for  losses. 

Cited  in  Myers  v.  Zetelle,  21  Gratt.  733,  holding  a  trustee,  acting  within  power 
not  liable  for  mistakes  of  judgment  provided  he  acted  in  good  faith. 

5  AM.  DEO.  855,  FINDIjAY  ▼.  RIDDUS,  8  BINN.  189. 
Construction  of  wills  according  to  intent. 

Cited  in  Vernon  v.  Fisher,  Brightly  (Pa.)  412;  Warner  v.  Brinton,  Fed.  Cas. 
No.  17,179;  Re  Barr,  2  Pa.  St  428,  45  A.  D.  608,~holding  intention  the  funda- 
mental rule;  Miller  v.  Chittenden,  4  Iowa,  252;  Biddle's  Appeal,  99  Pa.  525,  12 
W.  N.  C.  231,  13  Pittsb.  L.  J.  N.  S.  302,  39  Phila.  Leg.  Int.  420;  Campbell  v.  M'- 
Donald,  10  Watts,  179;  Schott  v.  Schott,  9  Phila.  255,  29  Phila.  Leg.  Int.  404,  4 
Legal  Gaz.  404, — holding  that  the  intention  as  manifested  by  entire  will  governs, 
unless  inconsistent  with  rules  of  law;  Cascaden's  Estate,  8  Phila.  582,  28  Phila. 
Leg.  Int.  157,  on  enforcement  of  the  intention  as  manifested  by  words  expressing 
desire. 

Cited  in  note  in  8  LJIJ^.  742,  on  carrying  intention  into  effect  in  wills. 
—  General  and  particular  Intent. 

Cited  in  Jones's  Appeal,  3  Grant,  Cas.  169;  Board  of  Mission's  Appeal,  91  Pa. 
507,  37  Phila.  Leg.  Int.  338;  Bassett  v.  Harok,  118  Pa.  94,  11  Atl.  802,  20  W. 
N.  C.  399,  45  PhiU.  Leg.  Int.  206,  18  Pittsb.  L.  J.  N.  S.  319;  HalloweH's  Estate, 
11  Phila.  56,  32  PhiU.  Leg.  Int.  127,  1  W.  N.  C.  333;  Schott's  Estate,  7a  Pa.  40; 
Inglis  V.  Sailor's  Snug  Harbor,  3  Pet.  99,  7  L.  ed.  617;  Dunlop  v.  Harrison,  14 
Oratt.  251;  Doyle's  Estate,  28  Pa.  Super.  Ct.  579;  Pell  v.  Mercer,  14  R.  I.  412,— 
holding  that  a  clear  general  intent  will  be  carried  out  at  the  expense  of  a  particu- 
lar inconsistent  intent. 
Estate  created  by  devise  to  one  with  gift  over  to  "heirs." 

Cited  in  McKee  v.  McKinley,  33  Pa.  92,  holding  a  devise  to  one  for  life  with 
remainder  to  his  heirs,  a  fee  simple;  Scboonmaker  v.  Sheely,  3  Denio,  485, 
holding  devise  to  one  ''during  life  and  after  his  decease  to  his  heirs  and  their 
heirs  and  assigns  forever"  creates  a  fee;  Nebinger  v.  Upp,  13  Serg.  &  R.  65, 
holding  a  limitation  to  issue  as  tenants  in  common  inconsistent  with  rule  in 
Shelley's  case;  Gemet  v.  Lynn,  31  Pa.  94,  2  Phila.  312,  14  Phila.  Leg.  Int.  228, 
holding  devise  to  one  for  life  remainder  to  his  children  in  equal  shares  not  within 
rule  in  Shelley's  Case;  Powell  v.  Board  of  Domestic  Missions,  49  Pa.  46,  22 
Phila.  Leg.  Int.  60,  holding  that  a  devise  to  a  person  "for  his  natural  life,  and 
after  his  decease,  if  he  shall  die  leaving  lawful  issue,  to  such  issue,  if  one  in  fee, 
if  more  than  one,  to  be  equally  divided  in  fee,"  creates  a  life  estate;  Taylor  ▼. 
TtiyloT,  63  Pa.  481,  3  A.  R.  565,  27  Phila.  Leg.  Int.  53,  holding  that  devise  to  wife 
and  daughter  or  survivor  during  their  lives  and  in  case  of  death  of  daughter 
leaving  lawful  issue  to  descend  to  such  lawful  issue,  their  heirs  and  assigns 
4m.  Dec.  Vol.  I.— 60. 
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for«T«r,  crtated  life  estate  in  daughter  with  remainder  in  fee  to  her  diildren; 
McCuUoogh  V.  Seits,  28  Pa.  Super.  Ct.  458,  holding  that  where  deed  eon^raye  land  to 
a  trustee  in  trust  to  pay  the  income  to  wife  and  children  of  grantor's  son,  mad 
upon  death  of  son  to  widk>w  and  children  of  the  son,  and  upon  death  of  the  widow 
the  principal  to  Test  in  son's  children,  the  children  have  an  equitahle  estate  in 
the  land  prior  to  death  of  their  father. 
**Heirs"  or  **l88ne"  as  words  of  limitation  or  purchase. 

Cited  in  Burges  v.  Thompson,  IS  R.  L  712;  Shreve  ▼.  Shrere,  43  Md.  382;  Da 
Vaughn  v.  Hutchinson,  165  U.  8.  566,  41  L.  ed.  827,  17  Sup.  Ct.  Rep.  461 ;  Hoge 
V.  Hoge,  1  Serg.  k  R.  144, — holding  that  when  there  is  a  devise  to  persons  in 
remainder,  after  a  tenancy  for  life,  to  take  distributively,  and  according  to  pro- 
portions, they  must  take  as  purchasers;  Price  v.  Taylor,  28  Pa.  95,  70  A.  D.  105, 
holding  that  remaindermen,  standing  in  relation  of  general  or  special  heirs  to 
the  tenant  for  life,  are  presumed  to  take  as  heirs  unless  it  appears  that  individuals 
other  than  persons  to  take  as  heirs  are  Intended;  Taylor  v.  Taylor,  62  Pa.  481,  3  A. 
R.  565,  holding  that  issue  in  a  will  means  prima  facie  *'heirs  of  the  body;"  Packer 
V.  Nixon,  9  Pet  798,  Appz.,  9  L.  ed.  793,  Fed.  Cas.  No.  10,653,  on  "heir  at  law" 
as  a  distinctive  description  not  the  same  as  heirs;  Guthrie's  Appeal,  37  Pa.  9, 
holding  that  words  of  distribution,  with  words  of  limitation  added,  show  the  re- 
mainder men  do  not  take  as  heirs  but  as  a  new  root  of  succession;  Harper's  Estate, 
1  Brewst.  (Pa.)  471,  holding  that  a  devise  to  one  for  life,  and  after  his  death  to 
his  issue,  their  heirs  and  assigns  as  tenants  in  common,  does  not  give  a  tenancy  in 
tail  because  of  the  words  of  superadded  limitation  and  distributive  modifi- 
cation. 

Distinguished  in  Reimer  v.  Reimer,  44  W.  N.  0.  453,  holding  that  "heirs**  was 
used  in  the  particular  will  as  a  limitation. 

Doubted  in  Worrall  v.  Morgan,  16  Pa.  95,  holding  that  intention  to  change  line 
of  descent  is  not  sufficiently  manifested  when  the  superadded  words  import  eventual 
distribution  of  the  estate,  but  to  have  that  effect  distribution  must  be  expreaaly 
contemplated. 
Rule  in  Shelley's  Case. 

Cited  in  Lyle  v.  Richards,  9  Serg.  k  R.  322,  holding  rule  in  Shelly's  Case  is  a 
rule  of  property;  Grimes  v.  Shirk,  169  Pa.  74,  32  Atl.  113,  12  Lane  L.  Rev.  228, 
as  to  application  of  rule  in  Shelley's  Case. 

Cited  in  reference  note  in  49  A.  D.  692,  on  prevalence  in  this  country  of  rule  in 
"Shelley's  Case." 

Cited  in  note  in  2  L.R.A.  458,  on  the  rule  in  Shelley's  Case. 
Bar  of  estate  tall. 

Cited  in  Lyle  v.  Richards,  9  Serg.  k  R.  322,  holding  that  common  law  doctrine 
of  forfeiture  for  purpose  of  barring  contingent  remainders  exists  in  Pennsylvania ; 
Baldridge  v.  McFarland,  26  Pa.  338,  holding  that  adverse  possession  of  twenty- 
one  years  during  life  of  tenant  in  tail  will  bar  a  recovery  by  issue  in  tail. 

Distinguished  in  Dunwoodie  v.  Reed,  3  Serg.  k  R.  435,  as  to  whether  a  common 
recovery  suffered  by  tenant  for  life  destroys  contingent  remainders  in  Pennsyl- 


5  AM.  DEC.  868,  CLARK  ▼.  SANDERSON,  S  BINN.   192. 
Proof  of  execution  of  writings  hy  handwriting  of  witness. 

Cited  in  Garrison  v.  Owens,  1  Pinney  (Wis.)  544,  holding  that  a  writing  may 
be  proved  by  the  testimony  of  subscribing  witness  or  by  proof  of  his  handwriting, 
when  he  is  dead  or  out  of  the  jurisdiction;  Hautz  v.  Rough,  2  8ei*g.  k  R.  349, 
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holding  evidence  of  handwriting  of  obligor  and  witnesses  to  a  bond  inadmissible 
as  long  as  one  witness  is  within  the  state;  McVicker  v.  Conkle,  96  Ga.  584,  24 
S.  E.  23,  holding  a  deed  admissible  upon  proof  of  death  of  grantor  and  the  two 
witnesses  and  the  genuineness  of  the  signatures  of  the  latter  two;  Gilliam  v. 
Perkinson,  4  Rand.  (Va.)  325,  holding  that  death  of  subscribing  witness  who 
signed  by  his  mark  justifies  proof  of  handwriting  of  the  party  executing  the  in- 
strument; Watts  y.  Kilbum,  7  Ga.  356,  holding  the  same  where  such  a  witness 
was  out  of  the  state;  Hamilton  y.  Marsden,  6  Binn.  45,  sustaining  proof  of  hand- 
writing of  witness,  disinterested  at  time  of  attesting,  though  interested  afterwards, 
by  voluntary  act;  Bennet  v.  Robinson,  3  Stew.  A,  P.  (Ala.)  227,  holding  eyidence 
of  handwriting  of  witness  to  a  note,  or  of  the  signature  of  the  maker  and  his  ad- 
mission of  its  execution,  inadmissible  in  action  against  maker  where  witness  be- 
came an  indorser;  Re  Lynch,  37  Pittsb.  L.  J.  N.  S.  234,  holding  that  attesting 
witness  to  note  must  be  called  if  available,  and  if  not  his  handwriting  must  be 
proved  or  evidence  given  that  it  cannot  be  done. 

—  By  proof  of  maker's  handwriting. 

Cited  in  Famsworth  v.  Briggs,  6  N.  H.  561,  holding  error  to  allow  proof  of 
handwriting  of  party  before  calling  for  proof  of  handwriting  of  absent  attesting 
witnesses;  Ingram  v.  Plasket,  3  Blackf.  450,  holding  handwriting  of  obligor  to 
bond  admissible  on  particular  facts  of  case  before  a  showing  that  handwriting  of 
witnesses  was  incapable  of  proof;  Miller  v.  Carothers,  6  Serg.  A  R.  215,  holding 
proof  of  handwriting  of  a  witness  unnecessary  upon  showing  a  diligent  un- 
successful effort  to  find  anyone  acquainted  with  it;  Jackson  ex  dem.  Varick  v. 
Waldron,  13  Wend.  178,  holding  that  a  sealed  instrument  cannot  be  proved  by 
the  signature  of  a  party  without  proving  a  diligent  unsuccessful  effort  to  prove 
the  handwriting  of  witnesses;  Jackson  ex  dem.  Edson  v.  Gager,  5  Cow.  383, 
holding  secondary  evidence  as  to  execution  of  a  deed  inadmissible  while  the 
absence  of  any  witness  remains  imexplained;  Clardy  v.  Richardson,  24  Mo.  295, 
holding  that  witnesses  with  a  foreign  residence  at  time  of  attestation  of  a  foreign 
deed  will  be  presumed  foreign  so  as  to  allow  proof  by  handwriting  of  the  grantor; 
M'Gennis  v.  Allison,  10  Serg.  ft  R.  197,  allowing  proof  of  handwriting  of  grantor 
to  deed  fifty  years  old  to  go  to  jury  upon  diligent  search  for  witnesses  or  for 
knowledge  of  their  signatures  in  county  of  their  residence. 

Disapproved  in  Newson  v.  Luster,  13  111.  175;  Landers  v.  Bolton,  26  Cal.  393,— 
holding  that  an  instrument  not  required  to  be  witnessed  may  be  proved  by  the 
handwriting  of  the  grantor  or  obligor  when  the  witnesses  are  outside  the  juris- 
diction. 

—  Excuse  for  nonproduction  of  subscribing  witness. 

Cited  in  Hartford  Life  k  Annuity  Ins.  Co.  v.  Gray,  80  111.  28,  holding  unnec- 
essary to  produce  subscribing  witness  when  he  is  beyond  the  reach  of  process  or 
upon  diligent  inquiry  cannot  be  foimd;  Hamilton  v.  M'Guire,  2  Serg.  &  R.  478, 
admitting  deposition  of  only  subscribing  witness  though  he  left  jurisdiction  seven 
days  before  trial  without  knowledge  of  party;  Kemper  v.  Pryor,  1  J.  J.  Marsh. 
508,  holding  that  inability  to  find  one  witness  and  illegibility  of  the  signature 
of  the  other  justifies  proof  by  party  who  signed  the  names  at  their  direction. 

Cited  in  reference  note  in  33  A.  D.  723,  on  dispensing  with  evidence  of  subscrib- 
ing witness  who  is  not  within  state. 

Cited  in  notes  in  35  L.R.A.  340,  on  evidence  admissible  where  attesting  witness's 
handwriting  cannot  be  had;  35  L.R.A.  331,  on  necessity  of  calling  subscribing 
witnesses  to  prove  attested  instruments,  where  the  witnesses  cannot  be  pro- 
cured. 
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Wben  witaeM  Is  considered  ontoide  Jvrisdiotlon. 

Cited  in  CUrk  t.  Cochran,  1  Miles  (Pa.)  282,  holding  a  witneis  outside  the  state 
howerer  near  or  remote,  outside  jurisdiction. 
Grounds  for  secondary  erldence  as  a  question  on  appeal. 

Cited  in  Piphcr  v.  Lodge,  16  Serg.  k  R.  214;  Porter  v.  Wilson,  13  Pa.  641,— 
upholding  the  right  to  examine  the  grounds  for  admitting  secondary  evidence. 
Testimony  of  absent  witness. 

Cited  in  Com.  ▼.  Lenouskey,  11  Kulp,  71;  Magill  v.  Kauffman,  4  Serg.  k  R. 
317,  8  A.  D.  713, — holding  by  analogy  that  what  a  witness  swore  on  a  former  trial 
between  the  same  parties  on  same  issues  is  admissible  if  he  is  outside  the  state. 

Distinguished  in  Wilbur  t.  Selden,  6  Cow.  162,  refusing  to  recognise  analogf 
to  testimony  of  witnesses  at  former  trial. 

5  AM.  DEC.  S79,  GERBCAN  ▼.  GABBAIjD,  S  BINN.  S09. 
Parol  erldence  as  to  a  resulting  tmst. 

Cited  in  Gibblebouse  t.  Strong,  3  Rawie,  437;  Re  Evans,  2  Ashm.  (Pa.)  470; 
Church  V.  Sterling,  16  Conn.  388 ;  Swartz  v.  Swartz,  4  Pa.  353 ;  Slaymaker  t.  St 
Johns,  5  Watts,  27;  Lloyd  v.  Carter,  17  Pa.  216, — ^holding  Uiat  a  resulting  trust 
may  be  proved  by  parol ;  Powell  v.  Monson  A  B.  Mfg.  Co.  3  Mason,  347,  Fed.  Cas. 
No.  11,356,  holding  that  the  foregoing  rule  applies  to  a  joint  as  well  as  an  enUre 
purchase;  Caple  v.  McCollum,  27  Ala.  461,  holding  same  except  as  otherwise  op- 
posed to  rules  of  evidence;  Wiser  v.  Allen,  92  Pa.  317,  holding  parol  evidence  ad- 
missible as  well  to  rebut  as  to  establish  a  resulting  trust;  Boyd  v.  McLean,  1 
Johns.  Ch.  582,  holding  parol  evidence  admissible  to  show  a  resulting  trust  against 
face  of  a  deed  and  the  answer  of  the  trustee. 

Cited  in  reference  notes  in  24  A.  D.  417;  36  A.  D.  182, — on  establishing  trust 
by  parol;  43  A.  D.  624,  on  creation  of  trusts  of  personalty  by  parol;  55  A.  D. 
756,  as  to  whoi  trust  in  land  may  be  created  or  established  by  parol  under  statute 
of  frauds. 
Parol  evidence  as  to  declaration  of  tmst. 

Cited  in  Swarts  v.  Swartc,  4  Pa.  353,  45  A.  D.  697,  holding  that  a  declaration  of 
trust  may  be  by  parol ;  Randall  ▼.  Sihrerthom,  4  Pa.  173,  holding  that  a  trust  need 
not  be  in  writing,  provided  the  rights  of  purchasers  without  notice  have  not 
intervened;  Williard  v.  Williard,  56  Pa.  119,  holding  the  acknowledgment  of  the 
fact  of  a  trust  at  any  time  admissible  as  a  confession;  Wallace  v.  Dufl^eld*  2 
Serg.  A  R.  521,  7  A.  D.  660,  holding  declarations  of  trust  fay  an  executor  upcm 
a  purchase  partly  with  his  ojm  and  partly  with  trust  funds  admissible;  Parrish 
V.  Koons,  2  Pars.  Sel.  Eq.  Cas.  79,  admitting  declarations  of  father  upon  execution 
of  deed  to  son  that  latter  was  to  hold  for  mother,  since  her  funds  purchased  the 
property;  Peebles  v.  Reading,  8  Serg.  A  R.  484,  admitting  parol  declarations  of 
a  purchaser  at  an  execution  sale  that  he  was  buying  for  the  former  owner;  Murphy 
V.  Hubert,  7  Pa.  420,  holding  that  an  equitable  estate  cannot  be  conveyed  by  parol 
without  delivery  of  possession,  though  it  may  be  created  by  parol  declarations  of 
a  grantor. 

Distinguished  in  Robson  v.  Harwell,  6  Qa.  589,  holding  under  statute  that  all 
declarations  of  trusts  in  land  must  be  proved  by  a  writing;  Hale  v.  Henrie,  2 
Watts,  143,  27  A.  D.  289,  holding  parol  evidence  inadmissible  to  show  that  tenants 
in  common  under  a  deed  purchased  as  partners. 

Exphiined  in  Kisler  v.  Kisler,  2  Watts,  323,  27  A.  D.  308,  refusing  to  admit 
declarations  of  guardian  at  time  of  purchase  that  it  was  for  the  benefit  of  hit 
ward. 
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"Wlien  a  resulting  trust  arises. 

Cited  in  Lynch  v.  Cox,  23  Pa.  265,  holding  proof  that  property  was  paid  for 
with  money  of  chiimant,  prima  facie  evidence  of  a  trust;  Page  v.  Page,  8  N.  H.  187, 
holding  a  resulting  trust  arises  in  favor  of  a  purchaser  against  a  third  person 
who  advanced  the  money,  took  the  title  and  promised  to  reconvey;  Pembroke 
V.  Allenstown,  21  N.  H.  107,  holding  that  a  resulting  trust  arises  upon  the  taking 
of  the  legal  title  in  the  name  of  one  with  funds  of  another;  Nease  v.  Capehart, 
8  W.  Va.  95,  holding  that  a  resulting  trust  arises  against  a  party  who  paid  off 
the  debt  of  a  trust  deed  and  took  legal  title  in  his  own  name;  Robertson  v.  Robert- 
son, 9  Watts,  32,  holding  that  something  more  than  a  violation  of  a  parol  agree- 
ment is  necessary  to  establish  a  resulting  trust. 

Distinguished  in  Neill  v.  Keese,  5  Tex.  23,  61  A.  R.  746,  holding  naked  declara- 
tions of  legal  title  holder,  since  deceased,  inadmissible  to  show  resulting  trust 
without  proof  as  to  payment  of  purchase  money. 

5  AM.  DEC.  S75,  UXITBD  STATES  v.  VAUGHAN,  8  BINN.  Z94. 
Validity  of  gift  of  undeliTered  property. 

Cited  in  Conway's  Estate,  18  Lane.  L.  Rev.  129,  holding  gift  not  invalidated  if 
clearly  intended  and  the  assignment  to  carry  out  such  intent  is  fully  and  properly 
executed,  because  delivery  is  frustrated  against  will  of  both  parties  by  imsur- 
mountable  obstacle. 
Necessity  of  transfer  of  stock  on  books  of  corporation. 

Cited  in  Com.  v.  Crompton,  137  Pa.  138,  20  Atl.  417,  48  Phila.  Leg.  Int.  26, 
26  W.  N.  C.  475,  holding  valid  against  a  mere  volunteer,  a  delivery  of  certificates 
as  a  gift,  though  not  in  the  form  required  by  company;  Tyrrell's  Estate,  19  W. 
N.  C.  334,  3  Pa.  Co.  Ct.  228,  44  Phila.  Leg.  Int.  146,  upholding  a  gift  cauaa  mortia 
of  shares  of  stock  though  not  transferred  on  books  of  corporation ;  Noyes  v.  Spauld- 
ing,  27  Vt.  420,  sustaining  a  tender  of  certificate,  assignment  and  power  as  a  com- 
pliance with  a  contract  to  transfer  stock. 

Cited  in  note  in  37  A.  R.  354,  on  similarity  of  certificates  of  stock  of  national 
bank  to  bills  of  lading  and  quasi  negotiable  securities. 

—  As  against  third  persons. 

Cited  in  Littell  v.  Scranton  Gas  A  Water  Co.  42  Pa.  500,  holding  unrecorded 
transfers  of  stock  not  entitled  to  protection  unless  based  upon  a  valuable  considera- 
tion ;  Farmers'  A  M.  Bank  v.  Wasson,  48  Iowa,  336,  30  A.  R.  398,  holding  a  by- 
law requiring  consent  of  board  of  directors  to  a  transfer  unavailable  to  defeat 
rights  of  third  persons;  Walker  v.  Detroit  Transit  R.  Co.  47  Mich.  338,  II  N.  W. 
187,  holding  bona  fide  holder  of  stock  certificates  by  indorsement  without  notice  en- 
titled as  against  prior  equities. 

—  As  against  levying  creditors. 

Cited  in  Scott  v.  Pequonnock  Nat.  Bank,  21  Blatchf.  203,  15  Fed.  494;  Conti- 
nental Nat.  Bank  v.  Eliot  Nat.  Bank.  7  Fed.  369, — holding  an  unrecorded  transfer 
of  nati(mal  bank  stock  valid  against  a  subsequent  attachment  without  notice; 
United  States  v.  Cutts,  1  Sunm.  133,  Fed.  Cas.  No.  14,912,  holding  same  as  against 
a  subsequent  claim  of  United  States  for  indebtedness;  Com.  v.  Watmough,  6 
Whart.  117,  holding  stock  standing  in  name  of  defendant  in  execution  not  liable  to 
be  taken  if  it  has  actually  been  sold  to  another;  Broadway  Bank  v.  McElrath,  13 
N.  J.  Eq.  24,  holding  delivery  of  certificates  and  power  of  attorney  as  collateral 
security  valid;  Haldeman  v.  Hillsborough  A  C.  R.  Co.  2  Handy  (Ohio)  101,  pro- 
tecting a  prior  assignee  for  benefit  of  creditors  against  subsequent  attaching  credi- 
tor; Beckwith  v.  Burrough,  13  R.  I.  294,  same  as  to  an  unrecorded  transfer  by 
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trustee  of  legal  title  at  direction  of  equitable  owner;  State  Ins.  Co.  v.  Gennett, 
2  Tenn.  Ch.  100,  holding  that  in  absence  of  contrary  charter  provision  assignment 
of  stock  by  delivery  and  notice  to  company  is  good,  though  by-law  requires  transfer 
on  books;  Tide  Water  Pipe  Co.  v.  Kitchenman,  106  Pa.  630,  16  W.  N.  C.  101.  42 
Phila.  U^.  Int.  374,  16  Pittsb.  L.  J.  N.  S.  463,  holding  same  as  to  unrecorded 
transfer  of  stock  in  limited  partnership,  though  a  by-law  prohibited  such  transfer. 

Cited  in  reference  note  in  81  A.  D.  160,  as  to  whcai  stock  is  not  liable  to  attach- 
ment against  vendor. 

Cited  in  notes  in  67  L.RJk.  674,  on  validity,  as  against  attachments,  executions, 
or  subsequent  transfers,  of  pledge  or  other  transfers  of  national  bank  stock  not 
made  in  books  of  company,  under  by-law  requiring  transfer  on  books. 
Shares  of  stock  as  a  subject  of  contract. 

Cited  in  Harris  v.  Stevens,  7  N.  H.  454,  holding  shares  of  stock  not  chattels  but 
choses  in  action  capable  however  of  being  the  subject  of  a  contract  to  sell. 
Rights  of  attaching  creditor  as  to  choses  assigned. 

Cited  in  Carrington  v.  Eastman,  1  Pinney  (Wis.)  650;  Canal  Co.  v.  Insurance 
Co.  2  Phila.  354,  14  Phila.  Leg.  Int.  316, — holding  a  chose  in  action  equitably  as- 
signed not  subject  to  attachment  as  property  of  debtor ;  Noble  v.  Thompson  Oil  Co. 
79  Pa.  354,  21  A.  R.  66,  2  W.  N.  C.  325,  33  Phila.  Leg.  Int.  14,  holding  an  assign- 
ment of  a  judgment  valid  against  a  subsequent  attachment  by  a  creditor  of  as- 
signor without  notice;  Stevens  v.  Stevens,  1  Ashm.  (Pa.)  190,  holding  the  assign- 
ment of  a  debt  good  against  a  subsequent  attaching  creditor,  notwithstanding  notice 
was  not  given  imtil  after  attachment;  Pennebaker  v.  Tomlinson,  1  Tenn.  Ch.  Ill, 
holding  bonds  deposited  with  state  as  security  by  an  insurance  company  not  sub- 
ject to  attachment;  Williams  v.  Ingersoll,  89  N.  Y.  508,  holding  agreement  be- 
tween attorney  and  client  for  compensation  out  of  a  judgment  to  be  recovered 
eflfectual  against  an  attachment,  provided  there  was  notice  before  a  bona  fide 
payment;  Knight  v.  Griffey,  161  111.  85,  43  N.  E.  727,  holding  sufficient,  if  notice 
of  assignment  is  given  debtor  before  he  makes  his  answer  as  garnishee;  Smith 
V.  Clarke,  9  Iowa,  241,  holding  a  garnishee  served  with  notice  of  transfer  of 
property  in  his  hands,  both  by  the  transferee  and  debtor,  not  liable  to  answer. 

Cited  in  notes  in  36  A.  D.  477,  on  necessity  of  notice  to  debtor  of  assignment 
of  chose  in  action;  10  £.  R.  C.  506,  on  priorities  among  assignments  of  choses  in 
action. 

Distinguished  in  White  v.  Coleman,  127  Mass.  34,  holding  order  addressed  to 
maker's  attorney  directing  payment  to  specified  person  of  all  moneys  which  may 
become  due  maker  in  pending  action  by  him  not  an  assignment  of  such  funds  valid 
against  trustee  process. 
—  As  against  garnishee  and  real  owner. 

Cited  in  Miller  v.  Hubbard,  4  Cranch,  C.  C.  451,  Fed.  Cas.  No.  9,574,  holding 
draft  on  garnishee  before  attachment  prevails  over  latter;  Hardy  v.  Hunt,  11 
Cal.  343,  70  A.  D.  787,  denying  relief  to  attaching  creditor  as  stakeholder  as 
against  bailor  of  distinguishable  money. 
lilability  of  garnishee. 

Cited  in  Chatroop  v.  Borgard,  40  HI.  App.  279,  holding  a  gamisheeing  creditor's 
right  of  recovery  no  greater  than  that  of  the  debtor,  though  a  sale  by  defendant  to 
garnishee  is  attacked  for  fraud;  Schuler  v.  Israel,  120  U.  S.  506,  30  L.  ed.  707, 
7  Sup.  Ct.  Rep.  648,  holding  that  a  garnishee  with  a  note  against  the  debtor  not 
due  is  not  bound  to  risk  the  loss  of  his  debt  in  answer  to  garnishee  process. 
Instruments  of  assigrnment. 

Cited  in  McCleery  v.  Stoup,  32  Pa.  Super.  Ct.  42,  holding  any  form  of  vrriting 
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sufficient  provided  it  appropriates  to  a  particular  use;  Morris  v.  Weeber,  20 
Lane.  L.  Rev.  228,  12  Pa.  Dist.  R.  621,  holding  an  order  dra^yn  by  a  creditor  on 
his  debtor  for  a  part  of  his  claim  an  equitable  assignment. 

—  Powers  of  attorney. 

Cited  in  Watson  v.  Bagftley,  12  Pa.  164,  51  A.  D.  695,  holding  that  a  power  of 
attorney  to  collect  certain  moneys  and  pay  them  to  certain  creditors  is  virtually 
an  assignment;  Beans  v.  Bullitt,  67  Pa.  221,  26  Phila.  Leg.  Int.  260  (affirming  6 
Phila.  230,  24  Phila.  Leg.  Int.  260),  holding  no  trust  arose  where  power  was  not 
yet  executed. 
Enforcement  In  name  of  assignor. 

Distinguished  in  Mississippi  C.  R.  Co.  v.  Southern  Railroad  Asso.  8  Phila.  107, 
28  PhiU.  Leg.  Int.  309,  1  1^1  Gaz.  Rep.  177,  4  Brewst.  (Pa.)  79,  3  Legal  Gaz. 
178,  where  the  right  of  one  for  whose  use  a  sealed  covenant  was  made  to  use  the 
covenantee's  name  as  plaintiff  was  in  question. 

5  AM.  DEC.  880,  BORNMAN  v.  BOYKR,  3  BINN.  515. 
Words  actionable  as  imputing  crime. 

Cited  in  Andres  v.  Koppenheafer,  3  Serg.  k  R.  255,  8  A.  D.  647,  holding  action- 
able to  say  ''you  have  made  a  libel,  and  I  will  prove  it  with  my  whole  estate;" 
Robinson  v.  Keyser,  22  N.  H.  323,  holding  the  words  "he  is  a  thief  and  a  liar  and 
I  can  prove  it,"  import  a  charge  of  larceny;  M'Clurg  v.  Roes,  5  Binn.  218,  holding 
not  actionable  to  say  **he  got  the  money  of  the  United  Irishmen  into  his  hands  and 
ran  away  with  it,"  where  they  were  regarded  as  traitors. 

—  Words  predicated  on  belief  or  circumstance. 

Cited  in  Waters  v.  Jones,  3  Port.  (Ala.)  442,  29  A.  D.  261,  holding  equivalent  to 
a  positive  charge  to  say  in  reference  to  a  crime  "I  believe  you  are  guilty;"  Alcorn 
V.  Bass,  17  Ind.  App.  500,  46  N.  E.  1024,  holding  the  words  "well,  I  believe  you 
took  it,"  may  become  actionable  by  reason  of  extrinsic  facts;  Giddens  v.  Mirk, 
4  Ga.  364,  holding  actionable  to  say  "I  believe  Giddens  burnt  the  camp  ground;" 
Morgan  v.  Rice,  35  Mo.  App.  591,  holding  narration  at  same  time  of  facts  ex- 
planatory or  corroborative  of  charge  is  immaterial  as  defense. 
Application  of  defamatory  words  as  jury  question. 

Cited  in  Price  v.  Conway,  134  Pa.  340,  19  A.  S.  R.  704,  8  L.R.A.  193,  19  Atl.  687, 
26  W.  N.  C.  50,  47  Phihi.  Leg.  Int.  360;  Hays  v.  Brierly,  4  Watts,  392;  Com. 
V.  Keenan,  67  Pa.  203,  3  Legal  Gaz.  265;  Royce  v.  Maloney,  57  Vt.  325, — ^holding 
the  sense  of  words,  capable  of  several  meanings,  is  for  jury  upon  an  averment  by 
innuendo  as  to  their  meaning;  Young  v.  Greiske,  21  Lane.  L.  Rev.  33,  holding  it 
for  jury  to  say  whether  words  are  libelous  if  they  can  be  so;  Mix  v.  Woodward, 
12  Conn.  262,  holding  it  is  for  the  jury  to  determine  on  extrinsic  facts  who  was 
intended  in  an  ambiguous  libel. 
When  a  colloquium  is  necessary. 

Cited  in  M'Kennon  v.  Greer,  2  Watts,  352;  Thompson  v.  Lusk,  2  Watts,  17, 
26  A.  D.  91;  Bricker  v.  Potts,  12  Pa.  200, — ^holding  a  colloquium  unnecessary 
where  words  in  their  ordinary  meaning  import  the  charges  as  laid  in  innuendo; 
Stitzell  V.  Reynolds,  59  Pa.  488,  holding  a  colloquium  essential  to  show  that  wordi^ 
'*K.  had  her  hogs  in  his  com  and  carried  com  away"  were  intended  to  impute 
larceny ;  Com.  v.  Swallow,  8  Pa.  Super.  Ct.  539,  holding  bare  averment  of  identity 
of  libelled  person  sufficient  in  indictment  for  libel  of  such  person  by  name,  collo- 
quium being  unnecessary. 

Cited  in  reference  note  in  63  A.  S.  R.  359,  on  offices  of  innuendo  and  colloquium 
in  slander  cases. 

Cited  in  note  in  4  A.  D.  350,  on  purpose  of  innuendo. 
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5  AM.  DEO.  S8S,  COMMISSIONERS  ▼.  ROSS,  S  BINN.  590. 
Discharge  of  snreiy  by  delay  or  forbearmnoe* 

Cited  in  Hawkins  ▼.  Mims,  36  Ark.  145,  38  A.  R.  30,  holding  mere  delay  of 
creditor  to  compel  debtor  to  pay,  no  discharge;  United  States  v.  Simpson,  3 
Penr.  A  W.  437,  24  A.  D.  331,  holding  a  loss  from  indulgence  by  a  creditor  to  a 
principal  which  is  purely  permissiye,  not  a  discharge ;  Davis  v.  Huggins,  3  N.  H. 
231,  holding  neglect  of  payee  at  request  of  surety  to  proceed  against  prindpal 
until  the  latter  became  insolvent,  no  discharge;  Wagman  v.  Hoag,  14  Bsrb.  232, 
holding  the  taking  of  new  security  no  discharge  unless  time  is  given;  Corielle  t. 
Allen,  13  Iowa,  289,  holding  a  valid  contract  extending  time  of  payment  on  a 
note,  a  discharge;  Curan  v.  Colbert,  3  Gra.  239,  46  A.  D.  427,  holding  the  dismissal 
of  a  levy  and  release  of  property  of  principal  levied  on  by  a  creditor  with  judgment 
against  principal  and  surety,  a  discharge;  King  v.  Thompson,  3  Cranch,  C.  C.  140, 
Fed.  Cas.  No.  7,807,  holding  the  giving  of  time  to  maker  after  judgment  against 
maker  and  indorser,  no  discharge  of  indorser;  Townsend  v.  Riddle,  2  N.  H.  448, 
holding  a  delay  to  collect  debt  from  principal  until  remedy  over  by  surety  is  lost, 
no  discharge  where  the  liability  was  joint  and  several;  Edwards  v.  Coleman,  6 
T.  B.  Mon.  567,  holding  knowledge  of  novation  between  principal  and  creditor, 
by  surety  but  without  consent,  no  discharge;  Schroeppel  v.  Shaw,  5  Barb.  580, 
holding  mere  delay  in  docketing  deficiency  judgment  after  foreclosure  no  dis- 
charge; Geddis  v.  Hawk,  1  Watts,  280  (dissenting  opinion),  on  the  requirement 
that  the  principal  shall  not  lessen  the  security  of  a  surety. 

Cited  in  reference  notes  in  16  A.  D.  623;  29  A.  D.  226,— on  what  acts  of  cred- 
itor discharge  surety;  17  A.  D.  211,  on  indulgence  to  principal  releasing  surety.. 

Cited  in  notes  in  23  A.  D.  197,  on  discharge  of  surety  by  forbearance,  laches, 
or  indulgence  as  to  principal;  11  A.  D.  590,  on  release  of  surety  by  agreement  to 
extend  time  of  payment. 
New  trial  after  several  verdicts  concurring. 

Cited  in  Baker  v.  Lewis,  1  Pittsb.  382,  5  Pittsb.  L.  J.  124,  holding  that  a  new 
trial  will  be  granted  even  after  two  concurring  verdicts  if  they  are  erroneous; 
Jourdan  v.  Reed,  1  Iowa,  135,  granting  new  trial,  notwithstanding  two  concurring 
verdicts  where  jury  disregarded  law  or  failed  to  use  discretion. 

Cited  in  note  in  4  A.  D.  463,  on  propriety  of  granting  new  trial  after  two  con- 
curring verdicts. 
Grounds  for  new  trial. 

Cited  in  Mishler  v.  Baumgardner,  4  Clark  (Pa.)  266,  holding  disregard  by  jury 
in  a  hard  case  of  an  instruction  that  plaintiff  is  entitled  to  nominal  damages  not 
reversible  error. 
Powers  of  county  oommissioners. 

Cited  in  Vankirk  v.  Clark,  16  Serg.  k  R.  286,  upholding  the  power  to  take  and 
hold  lands  for  the  use  of  the  county  when  bought  in  to  secure  a  debt  or  mortgaged 
for  that  purpose. 
Suretyship  of  party  to  obligation. 

Cited  in  Grafton  Bank  v.  Kent,  4  N.  H.  221,  17  A.  D.  414,  as  an  insUnce  where 
it  was  expressly  stated  to  be  a  suretyship. 

5  AM.  DEC.  885,  MOODY  ▼.  VANDYKE,  4  BINN.   SI. 
Execution  of  powers  by  administrator  with  will  annexed. 

Cited  in  Lucas  v.  Doe,  4  Ala.  679,  holding  that  a  power  to  sell  lands  conferred 
upon  executors  by  will  cannot  be  exercised  by  administrator  cum  teatamento  an- 
newo;  Lockwood  v.  Stradley,  1  Del.  Ch.  298,  12  A.  D.  97,  holding  that  a  power  to 
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executors,  inTolving  discretion  cannot  be  exercised  by  administrator  with  will 
annexed;  Tainter  v.  Clark,  13  Met.  220,  holding  that  a  power  coupled  with  a 
trust  and  involving  a  discretion,  given  to  an  executor  cannot  be  exercised  by  an 
administrator  with  will  annexed. 

Cited  in  reference  note  in  43  A.  D.  518,  on  validity  of  execution  of  executor's 
power  of  sale  by  administrator  with  will  annexed. 

Cited  in  note  in  80  A.  S.  R.  103,  106,  on  execution  of  power  of  sale  in  will  by 
administrator  with  the  will  annexed. 
When  power  to  executors  surrlTes. 

Cited  in  Dartmouth  College  v.  Woodward,  4  Wheat.  518,  4  L.  ed.  629,  on  sur- 
vival of  power  to  executors  to  sell  estate  for  payment  of  debts  as  one  coupled  with 
an  interest. 
Purchases  by  fiduciaries. 

Cited  in  Hallman's  Estate,  1  Chester  Co.  Rep.  141,  denying  right  of  executors, 
administrators,  or  other  trustees  to  purchase  at  their  own  sales;  Davoul  v.  Fan- 
ning, 2  Johns.  Ch.  252;  Sypher  v.  McHenry,  18  Iowa,  232, — ^holding  that  equity 
will  set  aside  a  purchase  by  trustee  at  suit  of  cestui  que  trust  without  regard  to 
its  merits;  Campbell  v.  Pennsylvania  L.  Ins.  Co.  2  Whart.  53,  holding  the  fore- 
going applies  to  judicial  sales;  Perkins  v.  Thompson,  3  N.  H.  144,  refusing  to 
sustain  a  purchase  by  a  deputy  sheriflf  at  a  sale  of  goods  seized  on  execution ;  Re 
WaUington,  1  Ashm.  (Pa.)  307,  holding  a  purchase  by  an  administrator  void, 
though  made  at  a  public  sale  for  a  fair  price;  Fisher's  Appeal,  34  Pa.  29,  holding 
that  an  agent  may  lawfully  purchase  from  his  principal  if  there  be  no  fraud  in 
the  transaction. 

Cited  in  reference  note  in  40  A.  D.  458,  as  to  when  executors  take  an  interest 
in  land  entrusted  to  them  to  sell. 

Distinguished  in  Fisk  v.  Sarber,  6  Watts,  k  S,  18,  sustaining  a  purchase  of  real 
estate  by  an  assignee  of  an  insolvent  when  sold  by  sheriff  on  a  mortgage  executed 
before  the  assignment. 
Equltfes  of  fiduciary  purchasing  trust  property. 

Cited  in  Eakin  v.  Raub,  12  Serg.  k  R.  330,  holding  that  as  to  liability  of  cestui 
que  trust  for  improvements  placed  upon  property  by  trustee  in  possession ;  Sturde- 
vant  V.  Pike,  1  Ind.  277,  on  right  of  an  agent  upon  cancelation  by  heirs  of  his 
purchase  from  their  ancestor  to  a  credit  for  money  paid,  interest,  and  improve- 
ments; Lovell  V.  Briggs,  2  N.  H.  218,  holding  an  administrator  not  liable  in  a 
court  of  law  for  any  inadequacy  of  price  in  a  purchase  by  him  from  adult  heirs 
in  absence  of  fraud;  Hawley  v.  Cramer,  4  Cow.  717,  Appx.,  holding  a  trustee  lia- 
ble for  the  profits  on  his  purchase  or  to  lose  his  improvements  in  case  the  land 
as  improved,  brings  no  more  upon  a  resale;  Gage  v.  Pike,  Smith  (Ind.)  145,  hold- 
ing an  agent  who  purchased  from  principal,  entitled  to  credit  for  purchase  money, 
improvements  and  interest  upon  annulment  by  heirs. 
Title  to  support  ejectment. 

Cited  in  Innis  v.  Campbell,  1  Rawle,  373,  holding  that  an  ejectment  may  be 
commenced  on  a  complete  legal  title,  it  being  sufficnent  to  rebut  a  countervailing 
equity. 
Eijectment  to  recover  land  from  purchaser  or  vendor. 

Cited  in  Brown  v.  Metz,  5  Watts,  164,  holding  that  a  vendor  of  land  having  by 
his  agreement  covenanted  to  convey,  upon  payment  of  certain  portion  of  purchase 
money  and  that  amount  having  been  paid  cannot  maintain  ejectment  against  the 
vendee  to  recover  amount  unpaid,  although  vendor  retains  legal  title;  Vaughan  v. 
Ledyard,  14  Phihi.  176,  37  PhiU.  Leg.  Int.  62,  8  W.  N.  C.  267,  holding  that  eject- 
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ment  will  not  lie  to  compel  a  Teodee  to  pay  purchase  money  where  a  deed  has  hcai 
executed  and  delivered;  Leahay  t.  Gardner,  3  Watts  4  S.  314,  38  A.  D.  764,  hohi- 
ing  that  a  debtor  who  received  money  upon  an  irregular  sale  under  a  venditiotU 
exponas  is  estopped  to  maintain  ejectment  for  the  land. 
—  Xccccslty  of  tender. 

Cited  in  Thomas  v.  Wright,  9  Serg.  k  R.  87,  holding  reimbursement  at  trial 
sufficient  to  maintain  ejectment  against  one  holding  equitable  title  as  security 
though  otherwise  if  his  title  is  legal ;  Gore  v.  Kinney,  10  Watts,  139,  holding  that 
plaintifT  must  bring  money  into  court  before  commencing  ejectment  on  equitable 
title,  though  otherwise  when  he  has  the  legal  title;  McGrew  v.  Foster,  113  Pa. 
642,  6  Atl.  346,  18  W.  X.  C.  487,  44  Phila.  Leg.  Int.  82,  17  Pittsb.  L.  J.  493,  hold- 
ing that  a  purchaser  without  covenant  for  possession  cannot  maintain  trespass 
against  vendor  without  a  prior  tender  of  purchase  money;  Harris  v.  Bell,  10  Serg. 
k  R.  39,  holding  that  where  vendor  has  wrongfully  obtained  possession  of  land 
from  vendee  through  a  third  person  vendee  may  maintain  action  of  ejectment 
without  first  tendering  purchase  price. 
Title  of  purchaser  In  possession  of  land. 

Cited  in  Workman  v.  Guthrie,  29  Pa.  495,  72  A.  D.  654,  holding  that  equity 
will  regard  a  purchaser  in  possession  with  purchase  money  paid  as  the  holder  of 
both  legal  and  equitable  titles  against  anything  except  superior  equities. 
Adjostment  of  equities  In  law  Judgment  and  verdict. 

Cited  in  Nicholas  v.  Wolfersberger,  5  Serg.  k  R.  167,  upholding  an  award  under 
the  compulsory  arbitration  act,  finding  a  sum  of  money  due  with  stay  of  ezecn- 
tion  until  the  tender  of  a  conveyance. 
Moral  obligations  In  law. 

Criticised  in  Menges  v.  Oyster,  4  Watts  k  8.  20,  39  A.  D.  56,  as  to  effect  given 
to  mere  moral  obligation. 

ft  AM.  DBC.  S98,  BBIX  v.  REED,  4  BINN.  197. 

Burden  of  proof  as  to  exemption  of  carrier  from  liability. 

Cited  in  Berry  v.  Cooper,  28  Qa.  543,  holding  burden  on  carrier  with  special  ex- 
emption as  to  loss  by  fire  to  show  a  loss  within  the  exception  and  an  id>sence  of 
negligence;  Faulkner  v.  Wright,  Rice  L.  107  (dissenting  opinion),  on  the  burden 
of  proof  on  carrier  to  exempt  himself  from  liability. 

Cited  in  reference  notes  in  27  A.  D.  518;  42  A.  D.  491,— on  burden  of  proof  as  to 
loss  of  goods  by  con&mon  carrier. 

Cited  in  note  in  23  A.  D.  134,  on  burden  of  proving  that  loss  of  or  injury  to 
goods  was  not  due  to  carrier's  fault. 
Duty  and  liability  of  carriers. 

Cited  in  reference  notes  in  26  A.  D.  467,  on  liability  of  common  carriers;  26  A 
D.  217,  on  liability  of  common  carrier  for  all  accidents  not  occasioned  by  act  of 
God,  the  public  enemy,  or  the  party  sending  the  goods;  49  A.  D.  87,  on  duty  of 
common  carrier  to  have  seaworthy  vessel;  64  A.  D.  412,  on  carrier's  duty  to  pro- 
vide seaworthy  vessel  and  best  equipments. 

Cited  in  notes  in  47  A.  D.  651,  on  common  carriers  by  water;  13  L.RJL  35,  on 
carrier's  liability  for  loss  of  goods;  5  E.  R.  C.  272,  on  duty  of  carrier  by  water  to 
provide  a  vessel  sufficient  for  the  voyage;  5  E.  R.  C.  265,  on  liability  dP  owner  of 
ship  carrying  goods  for  hire  as  common  carrier;  4  E.  R.  C.  723,  on  implied  war- 
ranty in  contract  of  affreightment  that  ship  is  sufficient  for  the  voyage;  58  A.  D. 
673,  on  distinction  between  portworthy  and  seaworthy. 
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—  liiabllUy  for  ne^Ilcence  concurring  with  inevitable  accident. 

Cited  in  Smith  v.  Whitman,  13  Mo.  352,  holding  a  carrier  liable  for  loss  of 
freight  upon  proof  of  lumecessary  delay  or  unseaworthiness  unless  he  can  show 
that  the  lost  would  have  occurred  notwithstanding;  McArthur  v.  Sears,  21  Wend. 
liN),  holding  inevitable  accident  without  intervention  of  man  or  acts  of  public 
enemies  will  alone  excuse  a  carrier  regardless  of  character  of  waters;  Kodgers  v. 
Missouri  P.  R.  Co.  75  Kan.  222,  121  A.  S.  R.  416,  10  L.RJL.(N.S.)  658,  88  Pac. 
885,  holding  that  negligent  delay  in  moving  goods  not  amounting  to  a  conversion 
will  not  render  carrier  liable  for  destruction  by  act  of  Qod  after  arrival;  Read 
V.  Spaulding,  30  N.  T.  630,  86  A.  D.  426,  holding  a  carrier  not  excused  by  act  of 
God  unless  he  can  show  want  of  contributory  negligence. 

Cited  in  note  in  36  A.  S.  R.  839,  as  to  wYken  act  of  God  is  deemed  proximate 
cause  of  injury. 

Distinguished  in  Pittsburgh,  C.  k  St.  L.  R.  Co.  v.  Hollowell,  65  Ind.  188,  32 
A.  R.  63,  holding  imavoidable  delay  in  receiving  or  transporting  goods,  caused 
by  uncontrollable  mob,  excusable. 

Disapproved  in  Hart  v.  Allen,  2  Watts,  114,  holding  that  a  defect  in  vessel  or 
want  of  skill  in  carrier  will  not  sustain  a  recovery  unless  it  appears  that  same 
contributed  to  the  loss;  New  Brunswick  S.  B.  A.  Canal  Transp.  Co.  v.  Tiers,  24 
N.  J.  L.  697,  64  A.  D.  394,  holding  a  severe  storm  producing  an  unusually  low 
tide  and  causing  a  barge  to  collide  with  a  timber  projecting  from  a  wharf  will  not 
excuse  carrier. 

—  liiability  on  foreign  voyage. 

Cited  in  Elliott  v.  Rossell,  10  Johns.  1,  6  A.  D.  306,  holding  masters  are  liable 
as  common  carriers  in  respect  to  foreign  as  well  as  internal  voyages;  Grordon  v. 
Little,  8  Serg.  &  R.  533,  11  A.  D.  632,  on  the  applicability  of  common  law  to  in- 
ternal and  foreign  voyages. 
Instructions  on  weight  of  evidence. 

Cited  in  State  v.  Heaton,  23  W.  Va.  773;  State  v.  Hodge,  50  N.  H.  510,  4  Legal 
Gac.  310,— on  right  of  court  to  state  opinion  on  the  facts. 
Conclnsiveness  of  finding  by  jury. 

Cited  in  Swalm  v.  Walbourn,  15  Lane.  L.  Rev.  118,  holding  verdict  of  two  juries 
conclusive  on  question  of  fact. 

5  AM.  DEC.  400,  CLUGGAGE  v.  SWAN,  4  BINN.   150. 
Testimony  of  jurors  as  to  verdict. 

Cited  in  Stull  v.  Stull,  197  Pa.  243,  47  Atl.  240;  Folsom  v.  Manchester,  11 
Cush.  334;  Johnson  v.  Davenport,  3  J.  J.  Marsh.  390;  Tewksberry  v.  Boyle,  5 
Kulp,  496;  Seltzer-KIahr  Hardware  Go.  v.  Dunlap,  17  Lane.  L.  Rev.  106;  Com.  r. 
Miller,  2  Lehigh  Valley  L.  Rep.  247;  State  v.  Freeman,  5  Conn.  348,— holding 
juror  incompetent  to  impeach  verdict;  Territory  v.  Taylor,  1  Dak.  App.  479;  God- 
win V.  Bryan,  16  Fla.  396;  People  v.  Baker,  1  Cal.  403;  Tucker  v.  South  Kingston, 

6  R.  1.  558;  Campbell  v.  Miller,  1  Mart.  N.  S.  514;  Tjrler  v.  Stevens,  4  N.  H.  116, 
17  A.  D.  404, — holding  same  of  jurors'  aflSdavits;  Megargel  v.  White,  4  Lack.  Leg. 
News,  343,  21  Pa.  Co.  Ct.  633;  Francis  v.  PhiUdelphia,  C.  A  J.  Pass.  R.  Co.  13 
Montg.  Co.  L.  Rep.  176;  White  v.  White,  5  Rawle,  61, — ^holding  aflldavits  of  jurors 
inadmissible  to  inculpate  their  fellows  or  themselves;  Laurel  Run  BIdg.  Asso.  v. 
Mitchell,  12  Luzerne  Leg.  Reg.  161,  holding  testimony  of  jurors  inadmissible  to 
impeach  verdict  on  ground  of  their  own  misconduct;  Com.  v.  Zuem,  24  Pa.  Co.  Ct. 
264,  10  Pa.  Dist.  R.  26,  holding  aflSdavit  of  juror  that  he  misunderstood  evidence 
inadmissible;  Kunkel  v.  Hughes,  14  Lane.  L.  Rev.  256,  6  Pa.  Dist.  R.  356,  holding 
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Jurors  ineompetflnt  to  ■how  a  quotient  verdict;  Wehr  y.  Reitz,  27  Pa.  Co.  Ct 
136,  8  Northampton  Co.  Rep.  281,  11  Pa.  Diet.  R.  727,  holding  jurors  incom- 
petent to  explain  away  the  legal  effeet  of  their  verdict  or  to  impeach  it;  Com. 
▼.  Reher,  10  Pa.  Diat.  R.  989,  holding  afBdavit  of  one  juror  as  to  improper 
statemrats  by  another  member,  Inadmissible;  Wright  v.  Abbott,  160  Mass.  395, 
39  A.  S.  R.  499,  36  N.  E.  62;  Odgen  ▼.  United  States,  50  C.  C.  A.  380,  112  Fed. 
623,— OB  the  incompetency  of  jurors  to  impeach  their  own  verdict;  Pleasants  v. 
Heard,  16  Ark.  403,  admitting  affidavit  of  juror  to  impeach  verdict  in  the  particu- 
lar case  but  declining  to  ezprsas  opinion  as  an  absolute  rule. 

Cited  in  reference  notes  in  37  A.  D.  600,  on  right  of  jurors  to  impeach  verdict; 
8  A.  D.  239 ;  63  A.  D.  80,— on  affidavits  of  jurors  to  impeach  verdict;  53  A.  D.  102, 
on  impeaehm^it  of  verdict  by  juror. 

Cited  in  notes  in  6  L.R.A.  624,  on  right  of  jurors  to  impeach  their  verdict;  12 
A.  D.  142,  on  admissibility  of  jurors'  statements  to  impeach  verdict;  1  A.  D.  39, 
on  affidavit  of  juror  to  impeach  verdict. 

Distinguished  in  Re  County  Bridge,  13  Lujgeme  Leg.  Reg.  436,  2  Del.  Co.  Rep. 
235,  refusing  to  approve  report  of  grand  jury  recommending  building  of  bridge 
where  foreman  was  one  of  the  petitioners  and  states  that  the  building  was  proba- 
bly recommended  in  compliment  to  him;  Patten  v.  Susquehanna  R.  Co.  1  Peanton 
(Pa.)  48,  holding  that  jurors  upon  an  inquest  to  assess  damages  caused  by  build- 
ing a  road  may  be  examined  as  to  grounds  of  their  report;  Kennedy  v.  Kennedy, 
18  N.  J.  L.  450;  Cannon  v.  State,  3  Tex.  31, — ^holding  affidavit  of  juror  charged 
with  misconduct  admissible  to  sustain  the  verdict;  Ritchie  v.  Holbrooke,  7  Serg. 
k  R.  458,  admitting  affidavit  of  a  juror  to  prove  misconduct  of  one  of  the  parties 
to  suit;  Follansbee  v.  Walker,  74  Pa.  306,  1  Legal  Chron.  380,  30  Phila.  Leg. 
Int.  360,  holding  jurors  in  first  action  competent  in  subsequent  action  to  show 
questions  passed  upon  by  them. 

Disapproved  in  Com.  v.  Johnson,  5  Pa.  Co.  Ct.  236,  holding  jurors  themselves 
competent  to  prove  the  reception  of  improper  papers  into  jury  room ;  Crawford  v. 
State,  2  Yerg.  60,  24  A.  D.  467,  admitting  affidavits  of  jurors  to  impeach  their 
verdict  in  a  criminal  case. 
Incompetency  of  witness  to  Impeach  his  own  act. 

Cited  in  McMicken  v.  Com.  58  Pa.  213,  25  Phila.  Leg.  Int.  340,  holding  by 
analogy  that  an  officer  intrusted  by  law  with  the  performance  of  a  duty  cannot 
impeach  official  record;  Hutchinson  v.  Sandt,  4  Rawle,  234,  26  A.  D.  127,  holding 
members  of  an  inquisition  under  a  commission  of  insanity  incompetent  to  show 
their  own  neglect  or  criminality;  Whitlock  v.  Duffield,  Hoffm.  Oh.  110,  on  the  in- 
competency of  an  arbitrator  to  impeach  an  award. 
Misconduct  of  juror  as  ground  for  new  trial. 

Cited  in  Pettibone  v.  Phelps,  13  Conn.  445,  35  A.  D.  88,  holding  verdict  not 
avoided  by  certain  statements  of  juror  to  witness  during  trial  as  to  its  length  and 
severity  of  cross-examination. 

Cited  in  reference  note  in  30  A.  D.  180,  on  vacation  of  verdicts  for  irregularities 
on  part  of  jury. 
Receipt  as  secondary  evidence  of  payments. 

Cited  in  M'Call  v.  Neely,  3  Watts,  69,  holding  that  payments  to  a  public  officer 
may  be  proved  by  a  receipt  regardless  of  privity  between  officer  and  party  to  suit; 
Livingston  v.  Amoux,  56  N.  Y.  507,  holding  same  of  sheriff's  receipt  of  redemption 
money  when  he  is  since  deceased ;  Harrison  v.  Harrison,  9  Ala.  73,  holding  declara- 
tions of  creditor  as  to  payment  by  third  person  admissible  when  made  at  time  of 
execution  of  receipt  though  otherwise  if  made  afterwards;  QIaser  v.  Reno,  6  Serg. 
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&  R.  206,  holding  paper  in  nature  of  certificate  that  certain  iron  had  been  deliv- 
ered, long  after  transaction,  inadmissible. 
Evidence  of  official  acts. 

Cited  in  Vincent  v.  Huff,  4  Serg.  k  R.  298,  holding  official  acts  of  a  deputy  sur- 
veyor admissible  to  show  survey,  though  otherwise  if  they  are  unofficial. 

5  AM.  DEC.  404,  JENNINGS  ▼.  INSURANCE  CO.  4  BINN.  244. 
Risk  as  essential  In  bottomry. 

Cited  in  Ohio  Ins.  Co.  v.  Edmondson,  5  La.  295 ;  Leland  v.  The  Medora,  2  Woodb. 
A  M.  93,  Fed.  Cas.  No.  8,237;  Greely  v.  Smith,  3  Woodb.  A  M.  236,  Fed.  Cas.  No. 
5,750, — holding  risk  of  debt  on  bottom  and  loss  of  vessel  essential. 

Cited  in  reference  notes  in  36  A.  D.  732,  on  bottomry;  88  A.  D.  353,  on  what 
constitutes  bottomry,  where  more  than  legal  interest  is  reserved. 

Cited  in  note  in  70  L.R.A.  425,  on  risk  and  interest  as  essential  to  maritime 
lien  of  bottomry  bond. 
Reservation  of  interest  on  hypothecation  of  vessel. 

Cited  in  The  William  &,  Emmeline,  Blatchf.  &  H.  66,  Fed.  Cas.  No.  17,687,  hold- 
ing that  master  can  hypothecate  without  reserving  maritime  interest. 

5  AM.  DEC.  410,  SAIiMON  v.  DAVIS,  4  BINN.  S75. 
Release  of  debt  by  one  partner. 

Cited  in  Re  Sauls,  5  Fed.  715,  holding  that  a  surviving  partner  may  assent  to 
a  bankrupt's  discharge  in  the  name  of  the  firm;  Halsey  v.  Fairbanks,  4  Mason, 
206,  Fed.  Cas.  No.  5,964,  holding  that  one  partner  may  sign  and  seal  an  assign- 
ment by  a  debtor  for  the  firm;  Huntington  v.  Potter,  32  Barb.  300,  holding  that 
each  member  has  the  same  power  after  dissolution  as  before,  to  release  debts. 

Distinguished  in  Gram  v.  Cadwell,  5  Cow.  489,  holding  void  a  release  by  an  out- 
going partner  to  a  creditor  witih  notice  of  an  agreement  conferring  power  of  set- 
tlement on  another. 
Power  of  partner  to  bind  firm  under  seal. 

Cited  in  Parke  v.  Smith,  4  Watts  k  S.  287,  holding  that  one  partner  cannot 
bind  firm  by  instrument  under  seal  except  in  case  of  release;  Lucas  v.  Bank  of 
Darien,  2  Stew.  (Ala.)  280,  holding  that  one  partner  may  by  instrument  under 
seal  appoint  agent  to  indorse  bills  etc. 

6  AM.  DB€.  412,  COM.  ▼.  MURRAY,  4  BINN.  487. 
Right  to  enlist  minors. 

Cited  in  United  States  v.  Bainbridge,  I  Mason,  71,  FM.  Cas.  No.  14,497,  2 
Wheeler,  C.  C.  521,  sustaining  the  enlistment  of  minors  in  the  Navy  without  con- 
sent of  parents  under  a  statute  which  authorized  the  enlistment  of  'l>oy8;''  United 
States  V.  Blakeney,  3  Gratt.  405,  upholding  the  enlistment  in  the  Army  of  an 
iiifant  without  the  consent  of  parents  the  statute  not  forbidding  such  enlistment. 

Cited  in  notes  in  18  A.  S.  R.  639,  640,  on  infant's  contract  of  enlistment;  40  A. 
D.  717,  on  validity  of  enlistment  of  minors. 

Ri^ts  of  parent  as  to  custody,  services,  and  maintenance  of  minor  chil- 
dren—Mother. 

Cited  in  Pray  v.  Qorham,  31  Me.  240,  denying  power  of  mother  after  death  of 
her  husband  to  assign  services  of  a  child  during  minority  though  compensation 
was  payable  to  the  child;  Hollingsworth  v.  Swedenborg,  49  Ind.  378,  19  A.  R. 
687,  upholding  mother's  right  to  collect  wages  after  death  of  the  father  so  long  as 
the  dkild  remains  in  the  family;  Kcrwin  v.  Wright,  59  Ind.  369;  Gray  v.  Durland, 
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51  X.  Y.  424,^11  the  right  of  a  widowed  mother  to  the  terviees  of  her  miBor 
child ;  Re  McNulty,  2  Low.  Dec.  270,  Fed.  Cm.  No.  8,917,  on  the  right  of  a  widowed 
mother  to  eet  aside  a  voidable  oontraet  of  enlistment  by  a  minor;  E.  B.  t.  E.  C.  B. 
28  Barb.  299,  8  Abb.  Pr.  44,  denying  the  right  of  a  mother  to  intervene  in  :i& 
action  against  a  married  infant  to  dissolve  her  marriage  on  the  ground  of  im- 
potence; Roberts  v.  Connelly,  14  Ala.  235,  holding  a  mother  not  entitled  to  the 
services  of  a  child  living  apart,  so  as  to  recover  for  her  seduction;  Furman  ?. 
VanSise,  56  N.  Y.  435,  15  A.  R.  441  (dissenting  opinion),  on  the  same  point; 
Rajrmond  v.  Loyl,  10  Barb.  483,  holding  a  mother  not  liable  for  necessaries  fur- 
nished an  infant  in  the  absenoe  of  an  express  or  implied  promise;  McCormi^'i 
Estate,  18  PhiU.  60,  43  PhiU.  L^.  Int.  140,  1  Pa.  Co.  Ct  517,  holding  a  step- 
father, like  a  mother  entitled  to  receive  maintenance  out  of  the  income  for  the 
support  of  his  wife's  children;  Riley  v.  Jameson,  3  N.  H.  23,  14  A.  D.  325,  holding 
that  an  infant  over  fourteen  will  be  presumed  to  enter  on  land  in  his  own  right 
instead  of  that  of  his  widowed  mother;  Hemlock  Twp.  v.  Shickshinny,  6  Kulp, 
169,  holding  that  a  minor,  going  into  the  service  of  another  upon  the  death  of  his 
father  acquires  a  different  derivative  settlement  from  that  of  his  motho*;  Stetler 
V.  Railroad  Co.  6  PhiU.  178,  23  Phila.  I^.  Int  222,  holding  that  by  virtue  of 
statute  requiring  a  mother  to  support  an  indigent  child  that  she  may  recover  lor 
his  injuries. 

Cited  in  notes  in  13  A.  D.  716,  on  mother's  right  of  action  for  loaa  of  child's 
service;  14  A.  D.  330,  on  widowed  mother's  right  to  services  of  diild. 

Disapproved  in  Hammond  v.  Corhett,  50  N.  H.  501,  9  A.  R.  288,  1  Laaenie  Leg. 
Reg.  559,  4  Leg.  Qaa.  321,  holding  a  widowed  mother  entitled  to  the  earnings  of 
an  unemancipated  child  having  no  guardian  to  same  extent  as  if  die  was  the 
father;  Fulton  v.  Fulton,  52  Ohio  St.  229,  49  A.  S.  R.  720,  29  L.RJL  678,  39  N.  E. 
729,  holding  a  father  who  obtained  a  divorce  not  liable  to  mother  for  necessaries 
furnished  minor  children  in  her  custody;  Gray  v.  Durland,  50  Barb.  100,  holding 
a  widowed  mother  entitled  to  senrices  of  minor  child  so  as  to  recover  for  her  seduc- 
tion. 
—  Father. 

Cited  in  Hunt  v.  Hunt,  4  G.  Greene,  216,  holding  a  father  entiUed  to  the 
custody  and  liable  for  the  support  of  a  child  capable  of  being  withdrainn  from 
maternal  nursing;  House  v.  House,  5  Luieme  L^.  Reg.  61,  holding  that  father 
who  permits  to  contract  for  himself  and  hold  his  wages  cannot  claim  the  wages 
after  they  are  earned. 

Cited  IB  reference  note  in  62  A.  8.  R.  38,  on  father's  right  to  services  of  child. 
Coniict  between  atate  and  Federal  conrta. 

Referred  to  as  leading  case  in  Com.  ex  rel.  Webster  v.  Fox,  7  Pa.  336,  holding 
that  the  state  and  Federal  courts  have  concurrent  jurisdiction  in  habeas  corpus 
as  to  persons  claimed  by  the  United  States  under  enlistment  and  desertion. 

Cited  in  Com.  ex  rel.  Gormley  v.  Selfridge,  7  Phila.  76,  25  Phila.  Leg.  Int.  221; 
Com.  ex  rel.  Bressler  v.  Gane,  3  Grant.  Cas.  447,  holding  jurisdiction  concarrent 
in  all  cases  of  detention  under  Federal  auth<»ity  not  judicial;  Re  Reyncrfds,  6 
Park.  Crim.  Rep.  276,  Fed.  Cas.  No.  11,721,  upholding  the  jurisdiction  of  state 
courts  in  habeas  corpus  in  cases  of  persons  detained  by  the  United  States  under 
claim  of  enlistment  and  desertion;  Com.  ex  reL  Leake  v.  Blake,  8  Phila.  523,  28 
Phila.  L^.  Int.  149,  2  Legal  Gaz.  281,  upholding  the  jurisdiction  of  state  courts 
to  discharge  minors  not  lawfully  enlisted  in  the  Army ;  Ex  parte  Holman,  28  Iowa, 
88,  4  A.  R.  159  (dissenting  opinion),  on  the  jurisdiction  of  state  courts  in  habeaa 
corpus  as  to  a  person  in  custody  under  an  order  issued  by  a  Federal  court; 
Kneedler  v.  Lane,  45  Pa.  238,  3  Grant,  Cas.  465,  2  Phil.  Leg.  Int  52  (dissenting 
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opinion),  on  the  right  of  state  courts  to  prevent  the  invasion  of  personal  liberties 
by  Federal  ministerial  officers  acting  under  color  of  an  unconstitutional  law. 

Disapproved  in  Com.  ex  rel.  Smith  v.  Butler,  19  Pa.  Super.  Ct.  626,  denying 
jurisdiction  of  state  court  upon  habeas  corpus  to  inquire  into  the  validity  of  the 
enlistmoit  of  mariners. 
Powers  of  Congress. 

Cited  in  Whittemore  v.  Buokland,  17  III.  309  (dissenting  opinion),  on  the  lack 
of  power  to  legislate  as  to  bounty  lands  after  patent  issued. 

5  AM.  DEC.  417,  COLVIN  ▼.  WIIiLIAMS,  S  HARR.  Jfc  J.  S8. 
Sales  of  chattels  within  the  statute  of  frauds. 

Cited  in  Passaic  Mfg.  Co.  v.  Hoffman,  3  Daly,  495,  holding  an  agreement  to 
make  up  and  deliver  a  certain  number  of  wraps  of  a  peculiar  kind  not  a  sale  with- 
in the  statute. 

Cited  in  note  in  19  L.R.A.(N.S.)  875,  on  contract  for  sale  of  corporate  stock 
as  one  for  the  sale  of  ''goods,"  within  statute  of  frauds. 

—  Subscription  to  stock. 

Explained  in  Webb  v.  Baltimore  k  E.  S.  R.  Co.  77  Md.  92,  39  A.  S.  R.  396,  26 
Atl.  113,  holding  a  contract  of  subscription  to  stock  not  within  the  statute. 

—  Meaning  of  the  word  "goods.'* 

Cited  in  Epping  v.  Robinson,  21  Fla.  36,  holding  that  it  embraces  bills,  notes, 
and  choses  in  action  where  used  in  a  statute  authorizing  administrations. 

Cited  in  note  in  23  E.  R.  C.  211,  on  what  constitute  ''goods,  wares,  and  mer- 
chandise" within  statute  of  frauds. 

6  AM.  DEC.   41»,  PATTERSON  T.  MARYIiAND  INS.   CO.   S   HARR.   St 

J.  71. 
Certificate  of  notary  as  evidence. 

Cited  in  Hill  v.  Norris,  2  Ala.  640,  holding  that  a  certificate  of  acknowledgment 
of  a  release  of  a  debt  by  a  notary  is  not  proof  of  its  genuineness;  Sargent  v. 
Collins,  3  Nev.  260  (dissenting  opinion),  on  the  insufficiency  of  a  notary's  seal  to 
prove  a  foreign  deposition  taken  before  him  by  agreement 
Protest  on  marine  policy  as  evidence  of  loss. 

Cited  in  Richelieu  A  O.  Nav.  Co.  v.  Boston  M.  Ins.  Co.  26  Fed.  696,  holding  a 
protest,  a  copy  of  which  was  served  with  proofs  of  loss  as  the  basis  of  claim, 
admissible  in  behalf  of  defendant  in  an  action  on  the  policy. 

Cited  in  reference  notes  in  38  A.  D.  751;  55  A.  D^  696,— on  marine  protest  as 
evidence;  13  A.  D.  735,  on  protest  of  master  as  evidence  on  trial  of  action  on 
policy  on  vessel. 

6  AM.  DEC.  421,  SHIPIjET  t.  AUBSLANDER,  S  HARR.  St  J.  84. 
ConcloslTeness  of  Judgment. 

Cited  in  reference  notes  in  38  A.  D.  754,  on  conclusiveness  of  judgment  in  eject- 
ment in  action  for  mesne  profits;  20  A.  D.  158,  on  record  in  ejectment  as  evidence 
of  eviction. 

6  AM.  DEO.   421,  JOHNSTON  v.  COPE,  8  HARR.  A  J.  88. 
Implied  warranty  of  goods. 

Cited  in  Beninger  v.  Corwin,  24  N.  J.  L.  257,  holding  that  a  full  price  implies 
only  a  warranty  of  title  and  not  of  quality;  Hyatt  v.  Boyle,  5  GilL  A  J.  110,  25 
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A.  D.  276,  holding  that  a  telter  of  tobacco  open  to  ezaminatioii  is  not  liable  for 
defects  in  its  eondition  in  the  abeenee  of  an  ezpreaa  warranty  or  frand. 

Cited  in  reference  notes  in  19  A.  D.  477,  on  warranties  on  sales  of  chattels;  39 
A.  S.  R.  867,  as  to  when  warranty  is  not  implied  on  sale  of  personalty. 

Cited  in  notes  in  6  A.  D.  424;  6  A.  D.  114,— on  implied  warranties  on  sale  of 
chattels;  43  A.  D.  680;  102  A.  S.  R.  609,— on  implied  warranty  of  quality  in  sale 
for  sound  price;  90  A.  D.  427,  on  applicability  of  rule  of  caveat  emptor  in  case  of 
false  representations  by  party  possessing  superior  means  of  information. 
—  In  sale  by  rannnfactnrer. 

Cited  in  Queen  City  Glass  Co.  v.  Pittsburg  CUy  Pot  Co.  97  Md.  429,  56  AtL 
447,  holding  that  a  contract  to  manufacture  an  article  for  a  specific  purpose  im- 
plies a  warranty  of  its  fitness. 

Distinguished  in  Rice  v.  Forsyth,  41  Md.  389,  where  the  purpose  but  not  the 
requisite  capacity  expected  of  machinery  was  disclosed  to  the  seller  and  where 
lack  of  capacity  only  was  the  complaint. 

5  AM.  DBO.  494,  TYSON  ▼.  RIOKARD,  S  HARR.  M  J.  109. 
Immateriality  of  form  of  uaory. 

Cited  in  Montague  v.  Sewell,  57  Md.  407;  Rouskupp  v.  Kershner,  49  Md.  516, 
holding  that  a  usurious  loan  is  not  inunune  from  attack  by  being  made  in  the 
form  of  a  lease  subject  to  redemption;  Braynard  v.  Hoppock,  7  Bosw.  157,  holding 
contract  to  advance  certain  amount  on  vessel  whereby  borrower  agrees  to  pay 
twelve  per  cent  commission  and  seven  per  cent  interest  and  as  security  assigns 
policies  on  ship,  is  a  loan  and  not  a  contract  of  bottomry  and  is  usurious;  Gordon 
V.  Dooley,  3  Hughes,  182,  Fed.  Cas.  No.  5,607,  holding  that  rent  charge  if  so  de- 
signed might  be  considered  usurious. 

Cited  in  reference  note  in  33  A.  D.  210,  on  what  constitutes  usury. 

Cited  in  notes  in  55  A.  D.  392,  on  intent  as  essential  to  usury;  46  A.  6.  R.  181, 
on  intent  of  parties  as  affecting  usury;  46  A.  8.  R.  179,  on  materiality  of  form 
on  question  of  usury. 

Distinguished  in  Brown  v.  Waters,  2  Md.  Ch.  201,  upholding  renewal  of  usurious 
contract  where  it  discharges  original  agreement  and  combines  other  parties  and 
considerations  and  is  not  a  mere  contrivance  to  evade  the  usury  statute. 
Waiver  of  replication  by  going  to  trial. 

Cited  in  Hopkins  v.  Cothran,  17  Kan.  173,  holding  that  the  want  of  a  reply  to 
an  amended  answer  is  waived  by  trial;  Soper  ▼.  Jones,  56  Md.  503,  holding  that 
the  absence  of  a  formal  traverse  to  a  plea  of  tender  is  waived  by  verdict ;  Chappell 
V.  Real  Estate  Pooling  Co.  89  Md.  258,  42  Atl.  936,  holding  that  a  want  of  replica- 
tion to  all  pleas  is  waived  by  going  to  trial  upon  joinder  of  issue  to  any  one. 
Court  and  Jury  questions. 

Cited  in  Belt  v.  Marriott,  9  Gill,  331,  holding  that  the  legal  sufficiency  of  evi- 
dence is  for  the  court. 

5  AM.  DEO.  497,  HANNAN  T.  TOWERS,  S  HARR.  A  J.   147.  . 

Tenancy  by  entirety. 

Cited  in  Baker  v.  Stewart,  40  Kan.  442,  10  A.  8.  R.  213,  2  L.RJL.  434,  19  Pac 
904,  holding  that  deed  to  husband  and  wife  creates  a  tenancy  in  entirety  with  a 
right  of  survivorship. 

Cited  in  notes  in  2  KRJk.  434,  on  estate  created  by  conveyance  to  husband  and 
wife;  30  L.R.A.  324,  on  creation  of  entirety  estate  by  limitations  to  husband  and 
wife  for  their  lives. 
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Snrrlyorship  between  Joint  tenants. 

Cited  in  Brewer  v.  Bowersot,  92  Md.  567,  48  Atl.  1060,  holding  the  right  of 
survivorship,  unless  destroyed  by  joint  act,  confers  the  entire  estate  on  the  sur- 
vivor. 

Cited  in  note  in  15  A.  D.  555,  on  doctrine  of  survivorship  in  joint  tenancy. 
Sufficiency  of  consideration. 

Cited  in  Drury  v.  Briscoe,  42  Md.  154,  holding  an  unenforceable  moral  obligation 
sufficient  consideration  for  an  agreement;  Stewart  v.  Redditt,  3  Md.  67,  holding 
that  a  covenant  to  support  the  g^ntor  during  her  life  is  sufficient  consideration 
for  a  deed;  Whitridge  v.  Barry,  42  Md.  140,  holding  that  the  advancement  of 
promissory  notes  and  their  ultimate  payment  is  sufficient  consideration  for  the 
assignment  of  insurance  policies. 

5  AM.  DEC.  483,  MITCHBLL  t.  RINGGOIiD,  8  HARK.  A  J.   15t. 
Alteration  of  instruments. 

Cited  in  reference  note  in  46  A.  D.  167,  on  alteration  of  instruments. 

Cited  in  notes  in  10  A.  D.  271,  on  defining  material  alteration  of  instrument;  86 
A.  S.  R.  99,  on  materiality  of  alteration  of  date;  86  A.  S.  R.  110,  on  excess  of  im- 
plied authority  to  fill  blanks  by  addition  of  unnecessary  terms  or  by  erasures,  etc ; 
86  A.  S.  R.  85,  on  necessity  that  alterations  of  written  instrmnents  be  material. 

—  Of  note  generally. 

Cited  in  reference  notes  in  38  A.  D.  501,  on  effect  of  alteration  of  negotiable  in- 
struments; 36  A.  S.  R.  130,  on  effect  of  altering  date  of  negotiable  instrument; 
71  A.  D.  724;  56  A.  S.  R.  711,— on  alteration  of  negotiable  instrument  by  change  of 
date. 

Cited  in  note  in  35  L.R.A.  465,  on  alteration  of  note  as  affecting  bona  fide 
holders. 

—  Of  note  by  party. 

Cited  in  Wood  v.  Steele,  6  Wall.  80,  18  L.  ed.  725,  holding  that  the  alteration 
of  the  date  of  a  note  by  one  of  the  parties  signing  while  still  in  his  possession  dis- 
charges a  surety ;  Chappell  v.  Spencer,  23  Barb.  584,  holding  that  the  writing  by  a 
payee  of  his  own  name  under  that  of  makers  and  adding  the  word  "surety"  there- 
to avoids  the  instrument;  Ruby  v.  Talbott,  5  N.  M.  251,  3  L.R.A.  724,  21  Pac.  72, 
holding  that  equity  will  not  relieve  against  an  innocent  alteration  by  the  maker 
after  indorsement  by  a  third  person. 

5  AM.  DEC.  484,  KENXEDT  T.  McFADDON,  8  HARK.  A  J.  It4. 
Right  of  one  Joint  tenant  or  partner  to  sue  another. 

Cited  in  Thompson  v.  Toung,  90  Md.  72,  44  Atl.  1037,  holding  that  one  partner- 
ship cannot  sue  another  firm  at  law  when  the  two  firms  have  a  conmion  partner ; 
HiCrris  v.  Harris,  39  N.  H.  45,  refusing  to  sustain  assumpsit  by  the  administrator 
of  a  deceased  partner  against  the  other  members  for  debt  paid  by  him;  Hamilton 
V.  Conine,  28  Md.  635,  92  A.  D.  724,  refusing  to  sustain  assumpsit  by  one  tenant 
in  common  against  his  cotenant  for  services  rendered  in  the  sale  of  their  property. 

Cited  in  reference  notes  in  23  A.  D.  618;  29  A.  D.  652;  69  A.  S.  R.  969,— on 
right  of  one  partner  to  sue  others;  18  A.  D.  302;  35  A.  D.  136, — on  right  to  sue 
partner  at  law. 

Cited  in  note  in  12  A.  D.  651,  on  action  between  partners  on  final  settlement. 

5  AM.  DEO.  485,  NOIiAND  t.  RINGGOLD,  8  HARR.  A3.  216. 
What  makes  instrnment  negotiable. 

Cited  in  reference  notes  in  38  A.  D.  470,  on  form  necessary  to  constitute  a 
Am.  Dec.  Vol.  1.-61^ 
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negotiftble  inttnunent;  36  A.  D.  251,  on  words  in  promiasory  notes  sufficient  to 
eonstitate  n^gotiabiUty;  41  A.  D.  465,  on  what  is  a  negotiable  instniment^  and 
essential  elements  tberoof ;  53  A.  D.  742,  as  to  what  constitutes  bill  of 


ft  AM.  DEO.  4S7,  CARRERB  ▼.  UNION  CO.  S  HARR.  Sk  J.  SS4. 
Fnlne  tUMtemenim  by  appUenat  for  iBavnuioe. 

See  Planters'  Mnt.  Ins.  Co.  ▼.  Lpyd,  67  Ark.  584,  77  A.  8.  tL  136,  56  &  W.  44, 
holding  statement  by  applicant  having  no  title  to  the  property,  that  he  Sa  sole 
owner,  though  it  is  not  in  his  name,  not  sufficient  notice  to  put  compaiqr  on  in- 
quiry. 

ft  AM.  DEC.  48t,  HODGSON  ▼.  PAY80N,  S  HARR.  St  J.  SSt. 
Factor's  lien. 

Cited  in  Matthews  ▼.  Menedger,  2  McLean,  l^'^,  Fed.  Cas.  No.  9,289,  holding  that 
a  factor  has  a  lien  for  advances  and  responsibilities  incurred  for  the  principal 
especially  where  the  latter  is  insolvent. 

ated  in  reference  notes  in  13  A.  D.  299;  35  A.  D.  616;  65  A.  D.  233;  83  A.  D. 
699,— cm  factor's  lien. 

Cited  in  notes  in  39  A.  D.  540,  on  factor's  rights  over  goods;  58  A.  D.  167;  23 
L.  ed.  U.  S.  65,— cm  factor's  lien. 
^For  advancea  In  respect  of  different  goods. 

Cited  in  Brooks  v.  Bryce,  21  Wend.  14,  holding  a  factor  in  actual  possession  of 
two  parcels  of  goods  obtained  under  separate  orders  for  both  of  which  he  ts  in 
advance  though  paid  for  one,  is  entitled  to  a  lien  on  all  the  property. 

6  AM.  DEC.  44ft,  KIRTI/EY  ▼.  DECK,  S  MUNF.   10. 

Allegation  of  want  of  probable  cause  in  case  for  malicious  prosecution. 

Cited  in  Burkhart  v.  Jennings,  2  W.  Va.  242,  overruling  declaration  for  wrong- 
fully suing  out  attachment  which  failed  to  allege  malice  and  want  of  probable 
cause;  Chandler  v.  McPherson,  11  Ala.  916;  Porter  v.  Mack,  50  W.  Va.  581,  40 
6.  E.  459, — holding  want  of  probable  cause  an  essential  averment  in  case  for  ma- 
licious prosecution;  Glass  v.  8tewart,  10  Serg.  A  R.  222,  on  same  point;  Marshall 
V.  Bussard,  Gilmer  (Va.)  9,  holding  same  in  action  on  case  for  suing  out  an  at- 
tachment; Maddox  v.  McGinnis,  7  T.  B.  Mon.  370,  holding  such  omission  was  not 
cured  by  verdict;  Spengler  v.  Davy,  15  Gratt.  381,  holding  same  defect  cured  by 
verdict  by  virtue  of  statute. 

Cited  in  note  in  26  A.  8.  R.  153,  on  plaintiff's  pleadings  in  malicious  prosecu- 
tion. 
Ehrldence  to  repel  malice. 

Cited  in  Chandler  v.  McPherson,  11  Ala.  916,  holding  admissible  in  behalf  of 
defendant  in  malicious  prosecution  action,  that  the  persons  appeared  before  grand 
jury  upon  advice  of  counsel. 
Nature  of  action  for  conspiracy. 

Cited  in  Hunt  v.  Simonds,  19  Mo.  583,  holding  that  writ  of  conspiracy  has  given 
place  to  action  on  the  case  and  this  action  may  be  maintained  against  one  idone. 

Cited  in  notes  in  51  A.  D.  84,  on  nature  of  conspiracy;  11  hJEiA.  546,  on  con- 
spiracy without  act  as  ground  for  action. 
Statute  of  Jeofails. 

Cited  in  HoUiday  v.  Myers,  11  W.  Va.  276,  holding  uncertainty  in  injunction 
bond  as  to  suit  involved  was  cured. 
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Teohnical  precision  In  pleading. 

Cited  in  Farmers'  Bank  v.  Clarke,  4  Leigh,  003,  as  an  instance  of  insistence  on 
technical  pleading. 

ft  AM.  DBC.  458,  CliAT  T.  WILIilAMS,  2  MUNF.   10ft. 
Relief  in  eqnUy. 

Cited  in  notes  in  33  A.  6.  R.  338,  requiring  that  he  who  comes  into  equity  must 
come  with  clean  hands;  3  A.  D.  602,  on  relief  in  equity  to  fraudulent  grantor  where 
conveyance  was  made  to  hinder  creditors. 
Compromises  by  representatives  wlthont  previous  leave  of  conrt. 

Cited  in  Pullins  v.  Smith,  106  Ky.  418,  60  S.  W.  833,  holding  a  compromise  by 
representative  tmauthoriced  by  court  unenforceable  in  equity  unless  all  the  facts 
are  produced  to  show  its  fairness. 

Cited  in  note  in  14  L.R.A.  416,  on  effect  of  fraud  or  collusion  in  personal  repre- 
sentative's release  or  compromise  of  claim  against  estate. 
Privileged  oommnnlcatlons  to  counsel. 

Cited  in  Hodges  v.  Mullikin,  1  Bland,  Ch.  603,  holding  facts  privileged  which 
came  to  an  attorney  as  such,  where  the  client  was  not  a  party  so  as  to  consent  or 
object;  Coveney  v.  Tannahill,  1  Hill,  33,  37  A.  D.  287,  holding  an  attorney  present 
at  a  transaction  in  the  way  of  business  between  his  client  and  a  third  person 
not  privileged  as  to  what  then  passed;  Bank  of  Utica  v.  Mersereau,  3  Barb.  Ch. 
528,  holding  professional  communications  of  an  attorney  privileged,  though  he 
must  have  known  them  to  be  fraudulent. 

Disapproved  in  Murphy  v.  St.  Louis,  I.  M.  A  8.  R.  Co.  60  Mo.  App.  342,  holding 
ocranmunications  to  an  attorney  who  advised  and  drew  up  a  fraudulent  bill  of  sale, 
not  privileged. 
Security  demandable  by  a  representative  paying  money. 

Cited  in  Rootes  v.  Webb,  4  Munf.  77,  holding  a  decree  against  an  administrator 
requiring  the  payment  of  a  legacy  without  security  from  legatee,  erroneous; 
Machir  v.  Machir,  6  Munf.  265,  holding  same  of  like  decree  to  pay  over  balance 
of  account  to  heirs;  Kirkpatrick  v.  Gibson,  2  Brock.  388,  Fed.  Cas.  No.  7,848, 
holding  that  the  amount  of  security  required  to  be  taken  by  an  administrator  be- 
fore distribution  of  legacies  is  discretionary  with  the  court. 

6  AM.  DEC.  463,  ROBERTS  v.  STANTON,  2  MUNF.   12t. 
Necessity  of  guardian  for  Infant  defendants. 

Cited  in  Millis  v.  Bagg,  2  Mich.  N.  P.  31,  holding  that  no  decree  can  be  taken 
against  an  infant  defendant  unless  a  guardian  has  been  assigned  him;  Snowden 
v.  Snowden,  1  Bland,  Ch.  650,  holding  the  discovery  of  the  fact  of  infancy  of  a 
defendant  requires  appointment  of  a  guardian;  Campbell  v.  Hughes,  12  W.  Va. 
183,  holding  that  infants  not  liable  in  ejectment  without  the  appointment  of 
guardian  ad  litem;  Weaver  v.  Glenn,  104  Va.  443,  51  S.  E.  885;  Lai^fston  v.  Bas- 
sette,  104  Va.  47,  51  S.  E.  218, — holding  failure  to  appoint  guardian  ad  litem  for  an 
infant  reversible  error,  unless  the  decree  appears  to  be  beneficial ;  Rhett  v.  Mastin, 
43  Ala.  86,  holding  erroneous  a  decree  against  infants  without  the  appointment  of 
a  guardian  ad  Utem  when  they  have  no  general  guardian ;  Groce  v.  Field,  13  Ga.  24, 
holding  same  regardless  of  whether  he  was  served  or  had  a  regular  guardian; 
Craig  V.  McGehee,  16  Ala.  41,  holding  error  to  decree  a  sale  of  lands  upon  petition 
of  representative  without  the  appointment  of  a  guardian  ad  litem  for  infant  heirs ; 
Alexander  v.  Davis,  42  W.  Va.  465,  26  S.  £.291,  holding  the  fact  that  the  infant 
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is  married  does  not  dispense  with  the  neeessity  of  the  appointment  of  a  gnardiii 
ad  litem. 

Cited  in  reference  notes  in  38  A.  D.  169,  on  snits  by  or  against  infants ;  68  A.  D. 
590,  on  prerequisites  to  decrees  against  infants;  33  A.  D.  187,  on  error  in  deeree 
against  infant  defendants  without  assigning  them  a  guardian  ad  Utem. 

Cited  in  note  in  11  L.R.A.  441,  on  effect  of  judgment  against  infant. 
Defective  execntioii  of  power  by  ezecntors. 

Cited  in  Qiddings  t.  Butler,  47  Tex.  635,  holding  that  a  eonTeyance  by  one  ex- 
ecutor instead  of  three,  conformable  in  other  respects  to  the  intention  of  the  tes- 
tator, will  be  sustained  in  equity. 

Cited  in  reference  notes  in  54  A.  D.  657,  on  powers  of  ooexecutors  and  ooadmin- 
istraiors;  44  A.  D.  159,  on  necessity  of  jointly  executing  power  of  sale  given  to 
several  trustees. 
Proof  of  ancient  deeds. 

Cited  in  Green  v.  Chelsea,  24  Pick.  71,  holding  a  deed  over  thirty  years  old 
under  which  there  has  been  constant  possession  admissible  without  proof  of 
execution. 

Cited  in  reference  notes  in  33  A.  D.  632,  on  proof  of  ancient  deed;  53  A.  Dl 
222,  as  to  when  ancient  deed  is  admissible  in  evidence  without  proof  of  exe- 
cution. 

Cited  in  notes  in  9  A.  S.  R.  303,  as  to  whether  possession  under  ancient  deed 
is  essential  to  its  admissibility;  35  L.R.A.  341,  342,  on  necessity  of  calling  sub- 
scribing witnesses  to  prove  ancient  documents. 
Bxecutlon  of  Instruments  as  Jury  question. 

Cited  in  Ferguson  v.  Ferguson,  27  Tex.  339,  holding  that  the  question  of  the 
execution  of  a  doubtful  will  is  for  the  jury  to  decide  from  the  declarationa  of  the 
testator. 

5  AM.  DEC.  470,  CARNAGY  v.  WOODCOCK,  2  MUBTF.  2S4. 
Construction  of  wills  by  Intention. 

Cited  in  Adamson  v.  Ayres,  5  N.  J.  Eq.  349,  holding  that  particular  words  used 
in  a  will,  opposed  to  the  intention  of  testator,  may  be  rejected  as  having  been  used 
by  mistake;  Wendler  v.  Lambeth,  163  Mo.  428,  63  S.  W.  684;  Dugans  v.  Living- 
ston, 15  Mo.  230, — ^holding  that  testator's  understanding  of  the  words  used  in  his 
will,  ascertained  from  the  will  itself,  must  be  adopted  without  resorting  else- 
where to  determine  what  the  words  may  mean  in  the  abstract. 

Cited  in  reference  note  in  39  A.  D.  582,  on  ascertainment  of  testator's  intent 
in  construing  will. 
Reference  to  context  in  construing  will. 

Cited  in  note  in  14  E.  R.  C.  655,  on  construing  meaning  of  words  in  will  by  aid 
of  context. 
What  constitutes  "household  furniture." 

Cited  in  Mueller  v.  Richardson,  82  Tex.  361,  18  8.  W.  693,  holding  furniture 
used  in  furnishing  private  boarding  house  "household  furniture"  within  the  ex- 
emption laws;  Hoopes's  Appeal,  60  Pa.  220,  100  A.  D.  662,  26  Phila.  L^.  Int  77 
(affirming  1  Brewst.  462,  6  Phila.  364,  24  Leg.  Int.  405),  holding  that  bequest  of 
"household  furniture"  will  pass  beds,  etc.,  used  by  the  testatrix  who  kept  a  board- 
ing school ;  Peter  Schoenhofen  Brewing  Co.  v.  Merrion,  67  111.  App.  123,  holding 
that  term  as  used  in  act  to  regulate  foreclosure  chattel  mortgages  means  such 
goods  as  being  suitable  to  condition  of  mortgagor  and  being  used  by  him  in  his 
household  for  personal  or  household  oonvenience;  Iden  v.  Sommers,  29  Joaes  k 
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S.  177,  18  N.  Y.  Supp.  779,  holding  that  gas  fixtures  are  "household  goods;" 
Sumner  ▼.  Blakeslee,  59  N.  H.  242,  47  A.  R.  196,  holding  that  pictures,  pianos 
and  billiard  tables  may  be  household  furniture  within  the  meaning  of  mortgage 
on  all  furniture  in  and  belonging  to  certain  house. 

5  AM.  DBO.  472,  COUTTS  T.  GREENHOW,  2  MUNF.  868. 
Marriage  as  a  Taluable  consideration  In  antenuptial  contract. 

Cited  in  Boggess  t.  Richards,  39  W.  Va.  567,  45  A.  S.  R.  938,  26  LJtA.  537, 
20  S.  E.  599,  holding  that  it  is  a  valuable  consideration  and  cannot  be  impeached 
by  existing  creditors;  Snyder  v.  Grandstaif,  96  Va.  473,  70  A.  S.  R.  863,  31  S.  £. 
647,  holding  that  before  passage  of  statute  to  contrary  marriage  was  a  valuable 
consideration  for  antenuptial  contract. 

Cited  in  reference  notes  in  26  A.  D.  194,  on  voluntary  conveyances;  17  A.  D. 
756,  on  validity  of  voluntary  conveyances;  30  A.  D.  386,  on  validity  of  settlement 
on  wife  and  illegitimate  children;  45  A.  S.  R.  948,  on  marriage  as  consideration  for 
marriage  settlement. 

Cited  in  notes  in  50  A.  D.  372,  on  marriage  settlements;  13  L.R.A.  712,  on 
antenuptial  settlements. 

Distinguished  in  Triplett  v.  Romine,  33  Qratt.  651,  holding  that  marriage  not 
sufficient  eonsideration  to  prevent  creditors  reaching  property  in  hands  of  step 
children. 
lioiritbnatlon  of  bastards. 

Cited  in  Greenhow  v.  James,  80  Va.  636,  56  A.  R.  603,  holding  statute  providing 
for  legitimation  of  bastards  by  subsequent  marriage  of  parents  does  not  apply  to 
illegitimate  offspring  of  white  person  and  negro,  when  the  parents  have  subse- 
quently married  without  the  state. 
ConTeyanoes  In  fraud  of  creditors. 

Cited  in  Hunters  v.  Waite,  3  Gratt.  26,  holding  that  creditor  may  follow  debtor's 
property  into  hands  of  a  mere  volunteer  but  not  into  hands  of  bona  fide  pur- 
chasers. 

5  AM.  DEO.  481,  MARKS  T.  MORRIS,  2  MUNF.  407. 
Equitable  relief  from  usurious  contract. 

Cited  in  Bank  of  Washington  v.  Hupp,  10  Qratt.  23,  holding  that  where  bill  pre- 
sents a  case  which  upon  facts  disclosed  entitle  the  debtor  to  relief  against  the 
usurious  contract  and  securities,  upon  equitable  terms,  it  is  proper  to  decree  such 
relief  as  equity  requires;  More  v.  Calkins,  85  Cal.  177,  24  Pac.  729,  as  to  powers 
of  courts  of  equity  over  sales  under  powers  in  mortgages  and  trust  deeds ;  Brown 
V.  Swann,  10  Pet.  497,  9  L.  ed.  508,  holding  that  a  defendant  sued  at  law  on  a  con- 
traet  alleged  to  be  usurious,  will  not  be  entitled  to  a  bill  of  discovery  if  he  suffers 
a  verdict  and  judgment  to  be  taken  against  him;  Gilliam  v.  Clay,  3  Leigh,  590, 
on  invalidity  of  usurious  bond  as  affecting  competency  of  assignor  thereof. 

Cited  in  reference  note  in  16  A.  D.  761,  on  relief  in  equity  against  usurious 
contracts. 

Distinguished  in  Washington  Bank  v.  Arthur,  3  Oratt.  173,  holding  that 
though  deed  of  trust  is  usurious  and  void,  yet  if  part  of  the  consideration  was  a 
pre-existing  valid  debt  equity  will  not  compel  the  obligee  to  establish  his  claim 
at  law  before  resorting  to  the  security,  but  will  relieve  obligor  from  usurious  part 
of  contract. 
-—Tender  of  principal  as  offer  of  equity. 

Cited  in  Young  v.  Scott,  4  Rand.    (Va.)    415,  holding  payment  of  principal 
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without  interest  necessary  to  ol>taln  relief  in  equity  from  usurious  eontnet; 
Turner  t.  Turner,  80  Va.  S79,  holding  that  where  a  borrower,  who  haa  paid  no 
part  of  the  principal,  or  usurious  interest,  oomes  into  chancery  under  the  Cods 
he  must  be  required  only  to  pay  the  principal  sum  loaned;  Davis  t.  Demminft  12 
W.  Va.  246,  holding  statutory  injunction  against  sale  applies  to  usurious  deeds 
with  power  of  sale  only  and  as  to  other  usurious  debts  reli^  depoids  on  pajuwut 
of  principal  justly  due. 

Distinguished  in  Turpin  ▼.  Povall,  8  Leigh,  93,  holding  that  though  borrower 
might  hare  ^ected  to  ask  for  trial  of  question  of  usury,  yet  by  the  terms  of  his 
bill  he  has  sought  full  relief  in  equity  he  shall  only  be  relieyed  upon  paying  tiie 
principal  money  due. 

Criticised  in  Young  ▼.  Scott,  4  Rand.  (Va.)  416,  holding  that  in  all  cases  where 
a  party  applies  for  relief  against  a  usurious  contract  he  can  only  be  relieved  upon 
payment  of  principal  mithout  interest. 

—  Injunction  against  collectloa. 

Cited  in  Washington  Bank  t.  Arthur,  3  Oratt.  173,  holding  as  to  power  of 
court  of  equity  to  enjoin  collection  of  debt  partly  usurious;  Watterson  t.  MiUer, 
42  W.  Va.  108,  24  S.  E.  678,  holding  that  if  the  validity  of  the  c(»traet  is 
established  the  injunction  should  be  dissolved;  Belton  v.  Apperson,  26  Gratt 
207,  holding  that  if  lender  of  money  is  made  party  to  bill  filed  for  relief  from 
interest,  and  answers,  he  cannot  be  proceeded  against  for  injunction  against 
sale. 

—  Proof  of  usury. 

Distinguished  in  Thornton  v.  Gordon,  2  Rob.  (Va.)  719,  holding  plaintiff  could 
not  by  waiving  discovery  make  proof  by  a  single  witness  against  def^idant's 
denial. 
Ficope  of  Injunction  against  forcclosnre  of  nsnrious  lien. 

Cited  in  Fttshugh  v.  Gordon,  2  Leigh,  626,  holding  that  chanoery  will  enjoin 
trustee  from  selling  under  deed  of  trust  till  the  creditor  claiming  under  it  shall 
establish  its  validity  in  some  proper  forum  and  the  debtor  may  have  an  opportunity 
to  contest  it;  Wise  v.  Lamb,  9  Gratt  294;  Martin  v.  Lindsay,  1  Leigh,  499 
(dissenting  opinion), — as  to  whether  sale  by  trustee  under  usurious  deed  of  trust 
should  be  required  till  legal  validity  of  deed,  was  established;  Spann  v.  Stems, 
18  Tex.  666,  holding  that  injunction  should  be  granted  at  first  only  for  the 
interest,  leaving  the  parties  to  the  remedy  they  have  provided  for  themselves  as 
to  the  principal  admitted  to  be  due;  Brockenbrough  v.  Spindle,  17  Gratt  21, 
holding  that  statute  allowing  injunction  without  discovery  to  prevent  foreclosure 
was  available  against  representatives  of  the  lender's  estate;  Brockenbrou^  v. 
Spindle,  17  Gratt  21,  holding  where  borrower  is  entitled  to  relief  under  such 
statute  he  is  to  be  relieved  from  whole  debt,  both  principal  and  interest 
Forfeiture  of  interest  or  prindiMiI  of  usurious  loan. 

Cited  in  McPherrin  v.  King,  1  Rand.  (Va.)  172,  as  to  whether  party  who  applies 
to  court  of  equity  for  relief  from  usury  and  does  not  call  upon  defendant  for  a 
discovery  shall  be  relieved  of  the  usurious  interest  or  from  debt  in  toto;  Edmunds 
V.  Bruce,  88  Va.  1007,  14  S.  £.  840,  holding  that  C:k>de  dispensed  with  jury  to  try 
question  of  ''usury  or  no  usury,"  but  the  measure  of  relief  remains  the  same 
and  plaintiff  was  entitled  to  be  relieved  from  all  interest;  Munford  v.  McVeigh, 
92  Va.  446,  23  S.  E.  867,  holding  that  if  in  an  action  at  law  or  suit  in  equity  the 
defense  of  usury  be  established  the  lender  can  only  recover  the  principal 
loaned. 
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ft  AM.  DEC.  486,  WATKINS  t.  TAYIiOR,  2  MUXF.  424. 
Fictitloiis  contracts  to  cover  usury. 

Cited  in  Brakeley  v.  Tuttle,  3  W.  Va.  86,  holding  interest  on  prindpSrl  advanced 
and  certain  commissions,  no  consideration  being  shown  for  the  commission,  was 
usurious;  Henry  v.  Thompson,  Minor  (Ala.)  209,  holding  obligation  bearing  eight 
per  cent  interest  which  provides  for  interest  at  five  per  cent  a  month  if  not  paid 
when  due,  bears  only  eight  per  cent  after  maturity. 

Cited  in  reference  notes  in  37  A.  D.  645,  on  what  transactions  are  usurious;  55 
A.  D.  306,  on  application  of  usury  laws  to  hazardous  undertakings. 

5  AM.  DEC.  407,  BOWUSS  v.  BINGHAM,  2  MUNF.  442. 
Presmnptlon  as  to  legitimacy. 

Cited  in  Watkins  v.  Carlton,  10  Leigh,  560,  holding  such  presumption  overcome 
when  a  mullato  child  is  bom  to  white  parents. 
Testimony  of  parents  to  prove  Illegitimacy  of  child. 

Cited  in  Page  v.  Dennison,  1  Grant,  Caa.  377;  Dennison  v.  Page,  29  Pa.  420, 
62  A.  D.  644, — holding  that  mother  of  child  bom  in  wedlock  but  begotten  before 
18  incompetent  to  prove  that  the  child  was  not  begotten  by  the  man  who  became 
her  husband  before  birth  of  child,  in  the  absence  of  other  evidence  of  nonaccess; 
Johnson  v.  Chapman,  46  N.  C.  (Busbee,  Eq.)  213,  holding  that  declarations  of 
husband  to  wife  not  competent  to  prove  one  of  her  children  illegitimate;  Koff* 
man  v.  Koffman,  103  Mass.  593,  79  N.  E.  780,  holding  that  declarations  of  either 
parent  not  competent  evidence  to  prove  illegitimacy  of  child;  Phillips  v.  Allen, 
2  Allen,  463,  holding  that  proof  of  statement  by  mother  that  she  had  no  connection 
with  her  husband  before  marriage,  if  competent,  is  insufficient  to  rebut  presump- 
tion of  legitimacy. 

Cited  in  notes  in  72  A.  D.  652;  8  L.RJ^.  104;  69  A.  S.  R.  574,— on  evidence 
of  husband  or  wife  to  prove  illegitimacy;  11  E.  R.  C.  540,  on  declarations  of  hus- 
band to  prove  illegitimacy;  23  A.  D.  781,  on  inadmissibility  of  husband's  declara- 
tions that  child  is  not  his  to  prove  illegitimacy  of  child. 
Pregnancy  at  time  of  marriage. 

Cited  in  note  in  18  LJt.A.  377,  on  antenuptial  pregnancy  as  ground  for  divorce 
or  annulment  of  marriage. 

5  AM.  DBC.  501,  ARMISTEAD  ▼.  DANGERFIEIiD,  S  BfUNF.  20. 
Rights  off  posthumous  child. 

Cited  in  notes  in  43  A.  D.  475,  as  to  when  child  en  venire  aa  m^e  is  regarded  as 
in  esse/  119  A.  8.  R.  948,  on  not  considering  child  en  venire  sa  tn^e  as  person  in 
being  to  his  prejudice;  115  A.  S.  R.  586,  587,  on  posthumous  children  as  preter- 
mitted heirs. 
—  To  share  in  testator's  estate. 

Cited  in  Shelby  v.  Shelby,  1  B.  Mon.  266,  holding  that  pretermitted  and  post- 
humous children  are  entitled  and  succeed  to  same  interest  in  testator's  estate 
as  if  he  had  died  intestate;  Ward  v.  Ward,  120  111.  Ill,  11  N.  E.  336,  holding  that 
under  statute  where  posthumous  child  is  not  provided  for  in  will  and  not  disin- 
herited, and  all  personal  property  is  bequeathed  to  widow,  such  child  will  be  en- 
title to  intestate  share  of  property. 

Cited  in  reference  note  in  33  A.  D.  138,  an  right  of  posthumous  child  to  inherit 
or  take  bequest. 

Cited  in  note  in  28  A.  R.  487,  on  rights  of  posthumous  children  to  take  under 
will. 
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PerMms  Included  in  description  "children*'  In  will. 

Cited  in  Hansford  v.  Elliott,  9  Leigh,  79,  holding  that  derise  or  bequest  to  tes- 
tator*!  children  eon  fined  to  thoee  bom  at  date  of  will. 

Cited  in  reference  note  in  29  A.  D.  274,  on  right  of  grandchildren  to  take  under 
devise  to  children. 

Diitinguished  in  Cosgray  ▼.  Core,  2  W.  Va.  353,  holding  that  land  devised  to 
children  of  testator's  daughter  upon  death  of  two  of  said  children  passed  to  father 
of  children  and  not  to  the  surviving  sisters. 

Disapproved  in  Haskins  v.  Spiller,  1  Dana,  170,  holding  that  devise  or  bequest 
to  a  testator's  children  is  not  confined  to  those  bom  at  date  of  will. 
Jarladlctlon  of  chancery  over  distrlbntion  of  estates  of  decedents. 

Cited  in  Branton  v.  Branton,  23  Ark.  669,  holding  that  although  statute  author- 
ises probate  court  to  decree  distribution,  the  proper  jurisdiction  of  chancery  is  not 
taken  awaj. 

5  AM.  DBC.  504,  STOCKTON  t.  COOK,  S  BfUNF.   68. 
Covenant  against  encumbrance  known  to  covenantee. 

Cited  in  Jackson  v.  Ligon,  3  Leigh,  161;  Gragg  v.  Wagner,  71  N.  C.  316,— hold- 
ing that  in  absence  of  fraud  knowledge  of  grantee  of  an  encumbrance  will  not  bar 
his  right  of  action  for  breach  of  the  covenant 

Cited  in  note  in  4  LJt.A.(N.8.)  313,  on  effect  of  purchaser's  knowledge  of  mort- 
gage in  action  for  breach  of  covenant. 
Rights  of  assignee  of  obligation  against  obligor. 

Cited  in  Thomas  v.  Linn,  40  W.  Va.  122,  20  S.  E.  878;  Garland  v.  Richeson, 

4  Rand.  (Va.)  266, — holding  that  assignee  of  bond  takes  same  subject  to  all  equi- 
ties to  which  it  was  subject  in  hands  of  obligee;  Smith  v.  Pettus,  1  Stew.  &  P. 
(Ala.)  107,  holding  that  assignee  of  non-negotiable  note  takes  same  subject  to  all 
the  defenses  which  would  avail  against  payee;  Soott  v.  Jones,  1  Brock.  244,  Fed. 
Cas.  No.  12,536,  holding  that  under  statute  the  obligor  of  an  assigned  bond  who 
has  discounts  against  it  should  inform  assignee  of  his  claims  when  notice  of  as- 
signment is  given  him. 

Rights  of  purchaser  when  vendor  cannot  convey  good  title. 

Cited  in  Hoppes  v.  Cheek,  21  Ark.  586,  holding  purchaser  of  land  continuing  in 
possession  under  paramount  title  not  entitled  to  equitable  relief  from  pa3rment  of 
purchase  money  because  title  is  defective;  Hunter  v.  Bradford,  3  Fla.  269,  holding 
that  he  may  resort  to  equity  to  rescind  contract  to  restrain  the  collection  at  law 
of  purchase  money  and  to  obtain  restitution  of  whatever  sums  he  has  paid. 

Cited  in  note  in  31  L.R.A.  748,  on  injunction  against  judgment  for  purchase 
money  for  defenses  existing  prior  to  rendition  in  case  of  insolvency. 
Nature  of  bill  of  review. 

Cited  in  Goolsby  v.  St.  John,  25  Gratt.  146,  holding  that  it  is  a  continuation  of 
the  original  suit  and  only  one  decree  should  be  entered. 
Province  of  courts  of  equity. 

Cited  in  Cabell  v.  Roberts,  6  Rand.  (Va.)  580,  as  to  province  of  courts  of  equity. 

5  AM.  DEC.  505,  MASON  v.  WIIXIAM8,  S  MUNF.   126. 
Confession  of  Judgment  as  bar  to  relief  In  equity. 

Cited  in  McFarland  v.  Fish,  34  W.  Va.  548,  12  S.  E.  548,  holding  that  confes- 
sion of  judment  will  bar  defense  by  mortgagor  of  partial  release  by  mortgagee. 
Cited  in  reference  notes  in  22  A.  D.  444,  on  power  of  equity  over  judgments  at 
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law ;  25  A.  D.  741 ;  28  A.  D.  36, — as  to  when  equity  will  relieye  against  judgment 

at  law. 

Protection  of  Incompetent  persons. 

Cited  in  Rice  v.  Rice,  6  Luz.  Legal  Reg.  207,  holding  that  court  will  protect 
man  not  equal  to  protecting  himself. 

5  AM.  DBC.  508,  MOSBIiEr  T.  BUCK,  S  MUNF.  28S. 
Dealings  between  principal  and  agent. 

Cited  in  Jackson  v.  Pleasanton,  95  Va.  654,  29  8.  E.  680,  holding  that  agent 
may  sell  to  principal  property  he  was  employed  to  huy  for  him  provided  he 
makes  a  fair  disclosure  to  principal  of  all  the  facts  and  the  burden  is  on  agent 
to  show  such  disclosure;  Lee  v.  Patillo,  105  Va.  10,  52  S.  E.  696,  holding  that  a 
relation  of  trust  and  confidence  exists  between  principal  and  agent  and  agent  must 
exercise  utmost  good  faith  toward  principal. 

Cited  in  reference  notes  in  30  A.  8.  R.  785,  on  fiduciary  relations  between  prin- 
cipal and  agent;  44  A.  D.  730,  on  agent's  right  to  act  for  his  own  benefit;  26  A.  S. 
R.  828,  on  power  of  agent  to  deal  with  principal's  property  to  his  own  advantage. 

Cited  in  note  in  80  A.  8.  R.  566,  as  to  when  agent  may  buy  his  principal's  prop- 
erty. 
Presumption  of  fraud. 

Cited  in  reference  note  in  53  A.  D.  125,  as  to  what  evidence  will  furnish  pre- 
sumption of  fraud. 

5  AM.  DEC.  50t,  McOORKAOK  ▼.  OBANNON,  8  MUNF.  484. 
Contribution  between  cosureties. 

Cited  in  Stone  y.  Buckner,  12  Smedes  A  M.  73,  denying  right  to  contribution 
from  cosurety  without  proof  of  actual  payment  of  the  debt  and  of  an  ineffectual 
effort  to  obtain  payment  from  principal  or  of  his  insolvency;  Hood  v.  Morgan,  47 
W.  Va.  817,  35  8.  E.  911,  holding  that  surety  who  pays  the  debt  is  not  entitled  to 
contribution  unless  he  shows  he  has  used  due  diligence  to  obtain  reimbursement 
from  obligor  or  that  he  was  insolvent;  Couch  v.  Terry,  12  Ala.  225,  holding  that 
surety  who  has  paid  debt  may  under  statute  compel  contribution  from  cosurety 
for  his  part  of  debt  and  also  for  bis  proportion  of  the  part  of  other  cosureties 
shown  to  be  insolvent;  M'Mahon  v.  Fawcett,  2  Rand.  (Va.)  514,  14  A.  D.  796, 
holding  that  where  there  are  several  sureties  to  a  bond  and  principal  conveys 
property  in  trust  to  indemnify  some  of  them,  the  sureties  who  are  omitted  are 
protected  by  deed  of  trust. 

Cited  in  reference  notes  in  18  A.  D.  309;  26  A.  D.  266;  27  A.  D.  612;  40  A.  D. 
431,— on  right  to  contribution  among  cosureties. 

Cited  in  note  in  10  A.  8.  R.  641,  on  right  of  surety  to  contribution  from  co- 
surety when  principal  is  insolvent. 
Necessity  of  sbowing  insolvency. 

Cited  in  Gait  v.  Calland,  7  Leigh,  594,  holding  it  unnecessary  for  one  making 
loan  to  firm  to  establish  insolvency  of  surviving  partners  at  law  before  suit  in 
equity  against  surviving  partners  and  executor  of  deceased  partner  to  correct  mis- 
take in  giving  sealed  instead  of  unsealed  instrument. 

5  AM.  DEC.  512,  COM.  ▼.  SWINNETT,  1  VA.  OAS.  148. 
Corporation  as  a  person. 
See  People  v.  Rochester  R.  ft  light  Co.  195  K.  Y.  102,  88  N.  E.  22,  holding  eorpo- 
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rmtMs  Mi  vitUB  rtatirte  dfAH^^  Iwiniii  m  tte  kilfipg  cf  eae  hiwii  bei^  bj 
tJheact.1. 

1  TA.  CAS.  1«4. 

iB  S  A.  &  B.  MS,  flB  beatuis  and  fnetiuiii^  d^ull  u 


ia  3S  A.  Dl  4f7,  on  — Kriffy  of  deseriptioB  of  injiirj  u 

JeopM^. 

Cited  IB  rcicnaee  aote  ia  41  A.  Dl  321,  o«  mmirefoig  meqwit. 

Cited  IB  Botes  ib  fS  A.  8.  R.  t9,  oa  eoBTictioB  or  aeqnittml  Ib  different  eonntiei 
of  flSBM  atmte  as  fofmcr  jeofmr&j;  U  A.  D.  538,  oa  plea  of  fonner  aoq;iuttal  aot  be- 
i«^  good  wbea  aeqnittal  is  oMatard  becaase  of  Tariaaee. 

S  AM.  DBa  SIS,  COM.  ▼.  MOBRIS,  1  VA.  CAS.  17S. 
Tratli  as  drfeaaci,  fasilfcatioa,  or  aaltlsatkw. 

Cited  IB  lefeieace  aotes  ia  f7  A.  D.  81S,  oa  tnrtb  as  defease  to  erimiaal  prose- 
cuUoB  for  libd;  36  A.  D.  803,  oa  Buti«atkm  oi  damafss  ib  Ubel;  31  A.  D.  780, 
on  tmth  as  jastificatioa  aad  In  Butigatioa. 

Cited  ia  notes  ia  15  A.  8.  R.  340,  368,  on  eleoMats  iaereanng  or  oiitigating  dam- 
ages for  aewspaper  libel;  21  A.  D.  114,  oa  trutb  as  jostifleatioa  and  ia  miUgatioa; 
21  L.RJL  510;  01  A.  8.  R.  290, — oa  tmtb  as  defense  for  erimiiial  libel  or  slander; 
0  E.  R.  C.  104,  oa  truth  of  statements  as  defease  to  action  for  libel  or  slander. 

5  AM.  DEC.  517,  SUKFUKKD  ▼.  SAWYER,  •  N.  C.    (2  MURHP.)   26. 

Wager  poUcj. 

Doubted  in  Burbage  r.  Windley,  108  N.  C.  357,  12  L.R.A,  400,  12  a  E.  830, 
holding  enforceable  and  void  a  promise  in  consideration  of  permission  to  insure 
the  life  of  a  person,  to  pay  bis  widow  a  certain  sum,  where  there  was  no  other  in- 
surable interest. 

ft  AM.  DEC.  ftlS,  KEDDIE  ▼.  MOORE,  •  N.  O.   (2  MURPH.)   41. 

Increasing  Jurisdiction  of  Justice  of  the  peace. 

Cited  in  Wilson  ▼.  Simonton,  8  N.  G.  (1  Hawks)  482,  upholding  a  statute  ia- 
creasing  jurisdiction  of  justice  to  $100. 

Cited  in  reference  note  in  30  A.  D.  105,  on  constitutionality  of  statute  increas- 
ing jurisdiction  of  justice  of  the  peace. 
Right  to  trial  by  Jury. 

Cited  in  Flint  River  S.  B.  Co.  r.  Foster,  5  Ga.  104,  48  A.  D.  248,  upholding  a 
statute  allowing  the  enforcement  of  a  laborer's  lien  on  a  boat  without  a  jury  trial, 
unless  owner  filed  bond  in  double  amount  claimed ;  Conneau  v.  Gels,  73  Cal.  178,  2 
A.  S.  R.  786,  14  Pac.  580,  upholding  a  rule  of  court  requiring  payment  of  jury 
fees  in  adrance;  Reckner  t.  Warner,  22  Ohio  St.  275,  upholding  a  statute  allowing 
assessment  of  damages  by  road  supervisors  with  right  to  jury  trial  upon  appeal. 

Cited  in  notes  in  41  L.  ed.  U.  8.  117,  on  constitutional  right  of  trial  by  jury 
and  its  extent;  15  L.R.A.  442,  on  jury  trial  on  appeal  as  satisfying  the  ocmstitu- 
tional  right  to  trial  by  jury. 


Digitized  by 


Google 


811  NOTES  ON  AMERICAN  DECISIONS.  [612-625 

—  In  Inferior  courts. 

Cited  in  Capital  Traction  Co.  t.  Hof,  174  U.  S.  1,  43  L.  ed.  873,  10  Sup.  Ct. 
Rep.  680,  holding  no  infringement  of  right  to  trial  bj  jury  by  a  statute  increasing 
jurisdiction  of  justice  court  and  requiring  an  undertaking  before  appeal;  Clayton 
v.  Clark,  56  N.  J.  L.  539,  26  Atl.  795,  holding  that  on  the  right  to  increase  juris- 
diction of    inferior  tribunals  so  as  to  annex  conditions  upon  right  to  jury  trial. 

Cited  in  note  in  48  A.  D.  190,  191,  on  right  to  jury  trial  in  inferior  courts. 

Disapproved  in  Copp  v.  Henniker,  66  N.  H.  179,  holding  right  to  jury  trial  not 
impaired  by  statute  requiring  compulsory  arbitration  as  long  as  a  reasonable 
right  of  appeal  exists. 

5  AM.  DEC.  521,  MARR  ▼.  PEAY,  6  N.  C.   (2  MURPH.)   84. 
£xecntlon  of  power  by  executors. 

Cited  in  Wood  v.  Sparks,  18  N.  C.  (1  Dev.  &  B.  L.)  389,  holding  a  devise  that 
'^executors"  should  sell,  capable  of  execution  by  one  who  alone  qualified  without  it 
appearing  that  others  have  renounced;  Vernor  v.  Coville,  64  Mich.  281,  20  N.  W. 
76,  holding  by  statute  that  one  executor  upon  renouncement  by  the  other  has  the 
same  authority  to  perform  every  act  allowed  by  will. 

Cited  in  reference  notes  in  64  A.  D.  667,  on  powers  of  coexecutors  and  coad- 
ministrators; 44  A.  D.  169,  on  necessity  of  jointly  executing  power  of  sale  given 
to  several  trustees;  61  A.  D.  573,  on  attachment  of  power  of  sale  to  office  of 
executor  and  not  to  person  named  as  such. 
Presumption  as  to  renunciation. 

Cited  in  Eskridge  v.  Patterson,  78  Tex.  417,  14  S.  W.  1000,  holding  that  lapse 
of  long  time  raises  presumption  that  one  executor  renounced  so  as  to  authorize  a 
sale  by  other. 

5  AM.  DEC.  522,  HOUTON  T.  HOIiIjIDAT,  6  N.  O.    (2  MURPH.)    111. 
lilabi  titles  of  pledgees. 

Cited  in  notes  in  49  A.  D.  736,  on  duties  and  liability  of  pledgee;  32  A.  S.  R. 
724,  on  liabilities  of  holders  of  collateral  security. 

5  AM.  DEC.  528,  LANE  T.  DUDLEY,  6  N.  O.   (2  MURPH.)    110. 
Warranty  by  agent. 

Disapproved  in  Cooley  v.  Perrine,  41  N.  J.  L.  322,  32  A.  R.  210,  holding  a 
special  agent,  authorized  to  sell  house,  cannot  bind  by  warranty. 

5  AM.  DEC.  525,  ROBERTSON  v.  DUNN,  •  N.  C.   (2  MURPH.)    18S. 
Parol  CTldence  as  to  nature  of  Instrument. 

Cited  in  Egerton  v.  Carr,  94  N.  C.  648,  66  A.  R.  630;  Clay  v.  Layton,  134  Mich. 
317,  96  N.  W.  458;  Davis  v.  King,  89  N.  C.  441,— holding  that  evidence  of  intention 
is  admissible  only  when  the  character  of  instrument  is  doubtful ;  Smith  v.  Spiller, 
10  Gratt.  318,  holding  evidence  of  purposes,  conduct  and  declarations  admissible 
to  shpw  whether  a  doubtful  writing  is  a  deed  or  will. 

Cited  in  reference  notes  in  17  A.  D.  702;  11  A.  S.  R.  33;  42  A.  S.  R.  370,— on 
construction  of  instrument  as  deed  or  will ;  64  A.  D.  163,  on  intention  determining 
whether  instrument  is  deed  or  will;  92  A.  D.  383,  on  intention  of  parties  governing 
where  it  is  doubtful  whether  instrument  is  deed  or  will. 

Cited  in  notes  in  89  A.  S.  R.  497,  on  mode  of  ascertaining  intention  of  one 
making  testamentary  writing  in  form  of  deed  or  conveyance ;  26  A.  S.  R.  837,  on 
admissibility  of  extraneous  evidence  to  explain  ambiguity  in  deeds;  92  A.  D.  388, 
on  test  in  doubtful  cases  between  will  and  some  other  instrument. 
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5  AM.  DEC.  526,  HUNTEai  T.  BRYAN,  •  N.  C.   (S  MURPH.)    178. 
SnfBolency  of  acknowledymeDt. 

Cited  in  reference  note  in  67  A.  D.  196,  on  neeeaslty  and  charaeter  of  acknffvl- 
edgments  in  deed. 

5  AM.  DEO.  527,  HOIiBfBS  ▼.  MITCHEIili,  8  N.  O.   (2  MURPH.)   228. 
Construction  of  word  ''legacy*'  or  ''legatee.'* 

Cited  in  Weigel  t.  Oreen,  218  HI.  227,  75  N.  E.  913,  regarding  words  in  a  deed 
describing  grantor  as  ''only  heir  and  legatee"  as  meaning  devisee;  Tuck^  ▼. 
Tuclcer,  40  N.  C.  (6  Ired.  £q.)  82,  holding  that  a  clause  providing  for  distribii- 
tion  of  residium  among  legatees  operates  in  favor  of  those  described  as  sock 
though  in  fact  will  was  inoperative  as  to  personalty. 

Distinguished  in  Cole  v.  Covington,  86  N.  C.  206,  41  A.  R.  458,  holding  word 
"legatee"  used  in  clause  providing  for  distribution  of  residium  does  not  inehide 
''devisees"  where  will  was  drawn  by  an  expert. 

5  AM.  DEC.  528,  STATE  ▼.  DAVIS,  8  BREV.  8. 

Competency  of  hnsband  or  wife  as  witness  for  or  against  tbe  other. 

Cited  in  People  v.  Sebring,  66  Mich.  705,  33  N.  W.  808,  holding  tbe  wife,  a  com> 
petent  witness  against  husband,  on  his  trial  for  an  assault  upon  her  person; 
State  V.  Woodrow,  68  W.  Va.  627,  112  A.  S.  R.  1001,  2  L.R.A.(N.S.)  862,  52  S.  B. 
646,  6  A.  A  E.  Ann.  Cas.  180  (dissenting  opinion),  on  competency  of  wife  as  a 
witness  against  husband  in  prosecution  against  him  for  murder  of  his  infant 
child. 

Cited  in  reference  notes  in  32  A.  D.  660,  on  competency  of  wife  as  witness 
against  husband;  63  A.  D.  43,  on  competency  of  husband  or  wife  as  witness  for  or 
against  each  other. 

Cited  in  note  in  106  A.  S.  R  765,  on  right  of  either  husband  or  wife  to  testify 
as  to  personal  injury  inflicted  by  the  other. 

5  AM.  DEC.  580,  STATE  v.  DUNNAVANT,  8  BREV.  8. 
Description  of  animals  In  Indictments. 

Cited  in  State  v.  Major,  14  Rich.  L.  76,  on  the  sufficiency  of  evidence  of  tlie 
larceny  of  a  "colt"  to  satisfy  a  charge  of  stealing  a  "horse  ;^  Shubrick  v.  State,  8: 
S.  C.  N.  S.  21,  holding  charge  that  prisoner  shot  a  "sow"  good  where  "hogs"  and 
other  personal  property  were  included  in  statute. 
Punishment  by  transportation. 

Cited  in  State  v.  Bosse,  8  Rich.  L.  276,  holding  that  punishment  of  transporta- 
tion cannot  be  enforced. 

5  AM.  DEC.  581.  MUNRO  v.  GAIRDNER,  8  BREV.  81. 
Representations  as  deceit. 

Cited  in  Page  v.  Parker,  40  N.  H.  47,  holding  that  the  representations  must, 
be  such  as  would  move  an  ordinary  man  and  on  matters  on  which  he  would  be 
expected  to  rely. 

Cited  in  reference  notes  in  39  A.  D.  734,  on  what  constitutes  gravamen  of 
actions  of  deceit;  80  A.  D.  183,  on  necessity  of  fraud  and  damage  in  action  for 
deceit. 

Cited  in  note  in  18  A.  S.  R  661,  on  proof  of  damage  to  sustain  action  for- 
false  representations. 


Digitized  by 


Google 


813  NOTES  ON  AMERICAN  DECISIONS.  [626-647 

ft  AM.  DEC.  5S«,  SHBCUT  T.  McDOWSIiIi,  S  BREV.  S8. 
Matter  explanatory  In  slander. 

Cited  in  Williams  y.  Cawlej,  18  Ala.  206,  holding  that  a  charge  "you  did  steal 
money  from  the  county  treasury"  may  be  shown  to  have  been  explained  as  being 
connected  with  an  illegal  warrant. 

Cited  in  reference  note  in  28  A.  D.  65,  on  explanation  made  at  the  time  may 
deprive  words  of  slanderous  character. 

ft  AM.  DEC.  5S8,  SOIiOMONS  ▼.  JONES,  S  BREV.  54. 
Parol  agreements  affecting  notes. 

Cited  in  Fisher  v.  Stevens,  143  Mo.  181,  44  S.  W.  769,  holding  that  a  promissory 
note  may  be  the  subject  of  a  contract  by  parol  agreement,  when  based  upon 
independent  consideration. 

Cited  in  reference  notes  in  31  A.  D.  140,  on  validity  of  parol  enlargement  of 
time  to  perform  written  contract;  24  A.  D.  771,  on  parol  evidence  to  extend  time 
for  performance  of  written  contract;  24  A.  D.  129,  on  parol  enlargement  of  time 
of  performance  of  written  contract. 
Effect  of  nsnry  on  sntisequent  imrties. 

Cited  in  German  Bank  v.  DeShon,  41  Ark.  331,  holding  bona  fide  holder  not 
protected  against  usury  where  statute  expressly  declared  paper  void;  Ward  v. 
Sugg,  113  N.  0.  489,  24  L.R.A.  280,  18  S.  E.  717,  holding  the  same  though  per- 
haps otherwise  if  statute  only  declared  it-  illegal. 

Cited  in  reference  notes  in  32  A.  D.  718,  as  to  when  usury  is  available  as  a 
defense;  60  A.  S.  R.  866,  on  effect  of  usury  on  rights  of  bona  fide  holders  of  nego- 
tiable instruments. 

Cited  in  note  in  66  A.  D.  398,  on  defense  of  usury. 

5  AM.  DEO.  542,  HOUSTON  T.  GIIjBERT,  8  BREV.  68. 
Implied  warranty. 

Cited  in  notes  in  6  A.  D.  113,  on  implied  warranties;  23  A.  D.  101,  on  exclusion 
of  implied  warranty  by  express  one;  102  A.  S.  R.  610,  on  effect  of  express  war- 
ranty on  sale  of  goods  on  implied  warranty. 
Remedy  for  fraudulent  warranty. 

Cited  in  Wood  v.  Ashe,  3  Strobh.  L.  64,  upholding  the  right  to  recover  in  as- 
sumpsit on  an  express  and  also  on  an  implied  warranty  where  there  has  been 
fraud;  Bryce  v.  Parker,  11  S.  C.  337,  upholding  the  right  to  waive  the  tort  of 
deceit  and  tt^t  same  cause  as  in  contract  so  as  to  be  a  set-off  to  other  contract 
demands. 
Pleading  f  rand. 

Cited  in  Qem  Chemical  Co.  t.  Youngblood,  68  S.  C.  66,  36  S.  E.  437,  holding 
that  a  plea  setting  up  fraud  or  misrepresentation  must  allege  scienter  in  other 
party. 
Grounds  for  new  trial. 

Cited  in  reference  notes  in  24  A.  D.  319,  as  to  when  new  trial  may  be  granted; 
38  A.  S.  R.  186,  on  granting  new  trial  when  verdict  against  weight  of  evidence; 
38  A.  D.  106,  on  excessive  verdict  as  ground  for  new  trial. 

5  AM.  DEO.  547,  NASH  ▼.  ORR,  8  BREV.  t4. 

Probable  cause. 

Cited  in  reference  notes  in  24  A.  D.  683,  on  what  is  probable  eause;  40  A.  D. 
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627,  as  to  what  is,  and  evidence  of,  probable  cause  in  action  for  malidoiie  prose- 
cution; 30  A.  D.  621,  on  what  constitutes  probable  cause  and  mode  of  determin- 
ing same;  9  A.  D.  691,  on  evidence  as  to  malice  and  probable  cause  in  malicions 
prosecution. 

Cited  in  note  in  23  A.  D.  698,  on  wha^*  ts  a  method  of  determining  probable 
cause. 
— QnesUon  for  Jury  as  to. 

Cited  in  Lewton  v.  Hower,  35  Fla.  58,  16  So.  616,  holding  tiiat  the  existence  of 
facts  to  show  want  of  probable  cause  is  for  jury  while  their  l^al  operation  is 
for  court;  Caldwell  v.  Bennett,  22  S.  C.  1,  holding  proper  to  charge  what  con- 
stitutes probable  cause  and  then  leave  question  to  jury  on  all  the  evidence. 

Citod  in  reference  notes  in  44  A.  D.  126,  on  question  of  probable  cause  as  one  for 
jury ;  34  A.  D.  250,  on  how  far  probable  cause  is  a  question  of  fact  in  actions  for 
malicious  prosecution. 

Cited  in  notes  in  12  A.  D.  267,  on  probable  cause  being  mixed  question  of  law 
and  fact;  26  A.  S.  R.  141,  on  extent  to  which  probable  cause,  as  defense  to  action 
of  malicious  prosecution,  is  question  for  jury. 

5  AM.  DEO.  548,  HAUGHABAUGH  ▼.  HONAIiD,  S  BREV.  #7. 
Parol  partition. 

Cited  in  LeBourgeoise  v.  Blank,  8  Mo.  App.  434,  holding  an  executed  parol 
partition  where  title  is  undisputed  will  avail  to  sever  possession  of  tenants  in 
common. 

Cited  in  reference  notes  in  10  A.  S.  R.  748,  on  parol  partition;  37  A.  D.  245, 
on  validity  of  parol  partition;  22  A.  D.  179;  24  A.  D.  345,— on  validity  of  parol 
partition  followed  by  possession. 

Cited  in  notes  in  23  A.  D.  393,  on  jurisdiction  to  make  partition;  92  A.  D.  122, 
on  validity  of  parol  partitions  notwithstanding  statute  of  frauds;  92  A.  D.  125, 
on  presumption  as  to  voluntary  partition  in  mutual  conveyances  by  cotenants  to 
strangers. 

Disapproved  in  Rhea  v.  Craig,  141  N.  C.  602,  54  S.  £.  408,  8  A.  ft  E.  Ann,  Cas. 
400,  refusing  to  recognise  the  doctrine  of  part  performance  to  take  an  oral  parti- 
tion out  of  the  statute  of  frauds. 

5  AM.  DEC.  551,  BUNCH  T.  HURST,  8  DE8AUSS.  EQ.  27S. 
Invalidity  of  transfer  obtained  by  imposition  on  weakened  mind. 

Cited  in  Banker  v.  Hendricks,  24  S.  C.  1,  holding  that  a  deed  and  bill  of  sale 
executed  for  a  grossly  inadequate  consideration  by  woman  weakened  by  age  and 
disease  will  be  set  aside  in  equity;  M'Cormick  v.  Malin,  5  Blackf.  509,  holding 
that  equity  will  annul  the  sale  of  a  legacy  for  a  great  inadequacy  of  consideration, 
where  the  buyer  was  sagacious  and  seller  weakened  by  intoxication. 

Cited  in  reference  notes  in  59  A.  D.  615,  on  setting  aside  contracts  in  equity  for 
weakness  of  mind;  59  A.  D.  615,  on  setting  aside  contracts  for  undue  influence; 
34  A.  S.  R.  90,  on  avoiding  deed  for  undue  influence  or  mental  incapacity. 
Wbat  constitutes  weakness  of  mind. 

Cited  in  Owings's  Case,  1  Bland,  Ch.  370,  17  A.  D.  311,  holding  that  it  is  a 
mental   imbecility   approaching   incapacity   and    analogous   to   childishness   and 
dotage. 
Annulment  of  deed  for  inadequacy  of  consideration. 

Cited  in  Wood  v.  Craft,  85  Ala.  260,  4  So.  649,  holding  that  equity  will  not  set 
aside  a  deed  for  inadequacy  of  consideration,  unless  it  was  so  gross  as  to  raise  a 
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conyiction  that  transaction  was  not  bona  fide;  Knobb  v.  Lindsay,  5  Ohio,  468, 
holding  same  unless  it  was  so  gross  as  to  afford  proof  of  actual  fraud. 

Cited  in  reference  notes  in  59  A.  D.  615,  on  setting  aside  contract  for  inadequacy 
of  consideration;  39  A.  S.  R.  244,  on  setting  aside  for  undue  influence  deed  given 
on  inadequate  consideration. 

Cited  in  note  in  4  L^Ji.  638,  on  inadequacy  of  consideration  as  evidence  of 
fraud. 
Fonndatton  fcnr  aeoondary  evidence. 

Cited  in  Floyd  v.  Mintsey,  5  Rich.  L.  361,  holding  that  individual  to  whom  deed 
is  traced,  must  be  examined  as  to  the  loss,  if  alive  or  his  representatives,  if  dead, 
though  he  lives  or  died  outside  the  state;  Kearney  v.  New  York,  92  N.  Y.  617, 
liolding  it  necessary  to  obtain  deposition  of  person  last  in  possession  or  present  an 
excuse  for  its  absence,  though  he  is  outside  the  state;  DeBaril  v.  Campoy,  17  Phila. 
383,  42  Phila.  Leg.  Int.  266,  20  W.  N.  C.  66,  6  Sadler  (Pa.)  148,  8  Atl.  876,  hold- 
ing notice  to  produce  essential,  where  paper  is  in  possession  or  control  of  opposite 
party  or  his  agent  or  attorney;  Bonner  v.  Home  Ins.  Co.  13  Wis.  677,  on  refusal 
to  produce  as  foundation  for  secondary  evidence. 
When  marital  righto  attach. 

Cited  in  Spann  v.  Stewart,  2  Hill,  Eq.  648  note,  on  possession  by  husband  during 
marriage  of  wife's  property  as  a  reduction  to  possession;  Huson  v.  Wallace,  1 
Rich.  Eq.  1,  holding  that  death  of  wife  before  distribution  of  her  share  of  an  es- 
tate in  hands  of  husband  as  administrator,  defeats  marital  rights  of  husband; 
Lowry  v.  Houston,  3  How.  (Miss.)  304,  holding  a  husband  entitled  to  a  vested 
legacy  of  wife,  though  not  reduced  to  possession  during  coverture;  Sausey  v. 
Gardner,  1  Hill,  L.  191,  holding  that  the  marital  rights  of  husband  attach  to  a 
slave  upon  its  allotment  to  wife  upon  partition  of  an  estate,  though  left  with  the 
executor;  Davis  v.  Rhame,  1  M'diord  Eq.  191,  holding  the  same  where  the  slave 
was  left  with  wife's  guardian;  Verdier  v.  Hyme,  4  Strobh.  L.  463  (dissenting 
opinion),  on  the  attachment  of  marital  rights. 
Vesting  of  estates. 

Cited  in  Shaw  v.  Monefeldt,  6  Rich.  Eq.  240,  on  vesting  or  contingency  of  future 
estates. 
Language  creating  tenancy  In  common. 

Cited  in  Watts  v.  Clardy,  2  Fla.  369,  on  the  creation  of  a  tenancy  in  common  by 
the  terms  share  and  share  alike. 
Indicia  of  fraud. 

Cited  in  Loeschigk  v.  Addison,  3  Robt.  331,  19  Abb.  Pr.  169,  on  over  caution 
as  indicia  of  fraud. 

5  AM.  DEO.  557,  BWING  T.  SMITH,  8  DESAUSS.  EQ.  417. 
Power  of  married  women  as  to  separate  estate. 

Cited  in  Terry  v.  Brunson,  1  Rich.  Eq.  78,  holding  that  wife's  contingent  inter- 
est in  a  vested  right  of  hers  assigned  by  her  husband  continues  as  against  both 
husband  and  assignee  even  though  assignment  was  for  value  and  concurred  iu 
by  her;  Calhoun  v.  Calhoun,  2  Strobh.  Eq.  231,  49  A.  D.  667,  3  Rich.  Eq.  Cas.  36; 
Lamar  v.  Reid,  1  Strobh.  Eq.  27, — holding  that  the  power  of  a  wife  to  alienate  or 
encumber  her  separate  estate  is  limited  to  that  expressed  in  will  or  deed  which 
must  be  strictly  pursued ;  Hastie  v.  Baker,  3  Rich.  Eq.  208,  holding  that  the  power 
of  a  wife  to  create  encumbrances  or  alienate  rests  entirely  on  reservations  to  that 
cif ect  in  instriunent  of  creation;  Dunn  v.  Dunn,  1  S.  C.  N.  S.  350,  holding  same 
except  with  aid  of  equity;  Markoe  v.  Maxcy,  6  Cranch,  C.  C.  306,  Fed.  Cas.  No. 
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9,093,  holding  that  a  separate  estate  authorized  to  be  disposed  of  by  will  cannot 
be  conveyed  in  any  other  manner;  Williamson  v.  Beckham,  8  Leigh,  20,  denying 
power  to  convey  by  deed  where  instrument  of  creation  authorized  a  disposition  by 
will;  Swift  V.  Castle,  23  111.  209,  holding  that  power  can  only  be  executed  for 
purposes  specified  in  instrument  of  creation  if  it  contains  restrictions  otherwise 
she  may  dispose  of  it  without  restraint;  Cartwright  y.  Hollis,  5  Tex.  152,  on  the 
wife's  power  to  contract  respecting  her  separate  estate  and  upholding  certain  eon- 
tracts  under  the  laws  of  Texas. 

Cited  in  reference  notes  in  8  A.  D.  464,  on  power  of  married  woman  over  her 
separate  or  trust  property;  63  A.  D.  658,  on  wife's  power  over  separate  estate, 
and  its  liability  for  her  debts. 

Cited  in  notes  in  30  A.  D.  236,  240,  241,  on  power  of  feme  covert  over  separate 
estate  in  absence  of  statutory  regulations;  53  A.  D.  399,  on  control  of  married 
woman  over  her  separate  estate. 

Distinguished  in  Witte  v.  Wolfe,  16  S.  0.  256,  holding  by  statute  that  a  married 
woman  has  power  to  mortgage  her  separate  estate. 

Disapproved  in  Young  v.  Young,  7  Ooldw.  461,  holding  that  property  conveyed 
to  separate  use  without  restriction  may  be  reconveyed  same  as  if  it  was  her  gen- 
eral estate;  Harris  v.  Harris,  41  N.  C.  (7  Ired.  Eq.)  Ill,  53  A.  D.  393;  Maiben  r. 
Bobe,  6  Fla.  381;  Leaycraft  v.  Hedden,  4  N.  J.  Eq.  512;  American  Home  Mission- 
ary Soc.  V.  Wadhams,  10  Barb.  597;  Wylly  v.  Collins,  9  Ga.  223;  Radford  y.  Car- 
wile,  13  W.  Va.  572, — holding  that  a  married  woman  is  to  be  regarded  as  a  fetne 
sole  as  to  her  separate  estate  in  absence  of  restriction  in  instrument  of  creation; 
Gibson  v.  Walker,  20  N.  Y.  476;  Phillips  y.  Graves,  20  Ohio  St.  371,  5  A.  R.  675,— 
holding  that  the  power  of  disposition  is  limited  only  by  the  terms  of  the  instru- 
ment of  creation. 

—  Conveyance  to  husband. 

Cited  in  Oliver  v.  Grimball,  14  S.  C.  556,  holding  that  property  settled  on  wife 
with  absolute  power  of  disposal  may  be  conveyed  to  husband  for  a  nominal  con- 
sideration; Hardy  v.  Van  Harlingen,  7  Ohio  St.  208,  holding  that  personal  prop- 
erty settled  on  the  wife  without  limitation  might  be  given  by  her  to  her  husband 
though  he  could  not  have  taken  it  by  intestate  succession. 

Distinguished  in  Stearns  v.  Fraleigh,  39  Fla.  603,  39  LJLA.  705,  23  So.  18, 
holding  valid,  the  appointment  of  husband  as  trustee  by  wife  under  deed  executed 
by  former  for  benefit  of  latter  which  authorized  wife  to  name  trustee  other  than 
one  appointed. 

—  By  joinder  or  consent  of  hnsband  or  trustee. 

Cited  in  Graham  v.  Graham,  3  Hill,  L.  145,  holding  a  clear  and  distinct  inten- 
tion necessary  to  create  a  separate  estate,  free  from  control  of  husband;  Reese  y. 
Holmes,  5  Rich.  Eq.  531,  denying  power  of  husband  and  wife,  either  jointly  or 
alone  to  assign  wife's  interest  in  vested  remainder  in  slaves  expectant  on  termina- 
tion of  a  life  estate;  Robinson  v.  Dart,  Dud.  Eq.  128,  31  A.  D.  569,  denying  right 
to  dispose  of  separate  estate  even  with  consent  of  husband  and  trustee,  unless 
otherwise  provided  by  terms  of  settlement;  MacConnell  v.  Lindsay,  131  Pa,  476, 
19  Atl.  306,  25  W.  N.  C.  375,  47  Phila.  Leg.  Int.  189,  20  Pittsb.  L.  J.  N.  S.  297. 
holding  that  deed  of  husband  and  wife  conveys  no  title  to  her  separate  use  prop- 
erty where  instrument  of  donation  specify  that  it  was  subject  to  her  own  controL 

Distinguished  in  Frazier  y.  Center,  1  M'Cord.  Eq.  270,  holding  that  a  feme  covert 
with  consent  of  her  trustee  may  vest  her  separate  funds  as  she  pleases. 
Nature  of  married  woman's  separate  estate. 

Cited  in  Waterman  v.  Kennerly,  3  Strobh.  Eq.  76,  holding  that  the  act  of  her 
trustee  could  not  release  a  married  wwnan's  separate  interest  in  the  trust  estate; 
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Cox  y.  Morrow,  14  Ark.  603,  on  the  statutory  devolution  of  a  married  woman's 
property. 

Cited  in  reference  note  in  52  A.  D.  209,  on  separate  property  of  married  woman 
as  to  which  equity  considers  her  feme  sole. 
liiablllty  of  separate  estate  for  debt. 

Cited  in  Magwood  v.  Johnston,  1  Hill,  Eq.  228,  holding  that  separate  estate  not 
liable  for  debts  of  husband,  contracted  for  support  of  family,  where  credit  was 
giTen  to  him;  Curtis  v.  Engel,  2  Sandf.  Ch.  287,  holding  separate  estate  not  liable 
for  her  debt  where  it  was  not  charged  by  deed  of  settlement  unless  it  was  for  bene 
fit  of  estate  or  for  her  own  benefit  upon  credit  of  same;  Kantrowitz  v.  Prather, 
31  Ind.  92,  99  A.  D.  687,  holding  her  intent  to  deal  with  property  must  appear  and 
contract  must  be  beneficial  to  property  before  it  can  be  enforced  against  her 
separate  estate;  Cartan  v.  David,  18  Nev.  310,  4  Pac.  61,  holding  assignment  with- 
out fraud  or  improper  inducements,  of  note  and  mortgage  on  separate  estate  with 
intent  to  bind  it,  enforceable  in  equity  where  statute  removed  restriction  of  cover- 
ture; Coats  V.  Robinson,  10  Mo.  757,  holding  agreements  indicating  her  intention 
to  bind  her  separate  estate  enforceable  in  absence  of  fraud  or  unfair  advantage; 
Clark  V.  Makenna,  Cheves,  Eq.  163,  holding  that  property  settled  upon  wife  at  her 
disposal  and  subject  to  her  debts  excluding  those  of  husband  was  liable  for  her 
note  for  family  supplies  without  regard  to  their  necessity;  Wilson  v.  Cheshire,  1 
M'Cord,  Eq.  233,  holding  that  equity  will  restrain  the  enforcement  against  sepa- 
rate estate  of  a  judgment  on  note  executed  by  husband  and  wife. 

Cited  in  reference  notes  in  6  A.  D.  597,  633;  49  A.  D.  73;  51  A.  D.  717,— on  lia- 
bility of  separate  property  of  feme  covert  for  her  debts;  5  A.  D.  183,  on  married 
woman's  liability  on  contracts  as  far  as  her  separate  estate  is  concerned;  92  A.  D. 
403,  as  to  when  married  woman  it  liable  on  her  contract  as  one  relating  to  her 
separate  property. 

Cited  in  note  in  60  A.  D.  261,  on  liability  of  wife  for  her  antenuptial  debts. 

Disapproved  in  Whitesides  v.  Cannon,  23  Mo.  457,  holding  promissory  note  ex- 
ecuted by  husband  and  wife  enforceable  against  separate  estate,  though  it  did  not 
appear  who  received  the  benefits  from  note. 
Mode  of  obarffini^  separate  estate. 

Cited  in  Calhoun  v.  Calhoun,  2  Strobh.  Eq.  231,  49  A.  D.  667,  Rich.  Eq.  Cas. 
86,  <m  the  inability  to  charge  or  convey  separate  estate  without  an  examination. 
Adoption  of  statutes  as  oonstmed. 

Cited  in  Snoddy  v.  Cage,  5  Tex.  106,  holding  adjudication  of  foreign  court  on  a 
statute  adopted  from  their  laws,  not  binding  though  entitled  to  respect. 
Adoption  of  Ehni^llsb  oommon  law. 

Disapproved  in  Seeley  v.  Peters,  10  111.  130  (dissenting  opinion),  on  the  refusal 
of  South  Carolina  to  adopt  the  English  common  law. 

5  AM.  DEO.  59S,  OABORNE  ▼.  GODFREY,  S  DESAUSS.  EQ.  514. 
Promise  Of  parent  to  make  provision  for  child. 

Cited  in  McKeegan  v.  O'Neill,  22  S.  C.  54,  holding  that  a  purchase  of  a  farm 
under  offer  in  letter  to  sell  "for    £1400  sterling  cash,  to  anyone  else  it  will  be 
£1500,  but  you  get  all  I  am  worth  at  my  death''  is  insufficient. 
Limitation  of  acstions  between  parent  and  child. 

Disapproved  in  Dugan  v.  Oittings,  3  Gill,  138,  43  A.  D.  306,  refusing  to  recog- 
nize contention  that  oontroversies  between  parent  and  child  are  not  subject  to 
limitation. 

Am.  Dec.  VoL  I.— 52. 
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ft  AM.  DBO.  €01,  ^OUBTT  ▼.  WAGON,  1  BIBB,  l«t. 
Svlllcleiicj  of  tender  of  goods. 

Cited  in  Tranter  ▼.  Hibbard,  108  Ky.  265,  56  8.  W.  169,  holding  option  to  pay 
note  in  stock  must  be  ezereised  by  strict  tender  at  maturity. 

Cited  in  reference  note  in  26  A.  D.  646,  on  time  and  place  of  tender  of  specific 
articles. 
Pleading  and  proof  of  tender. 

Cited  in  Johnson  ▼.  Butler,  4  Bibb,  f  7,  holding  time  of  day  must  be  stated  with 
certainty;  Cole  v.  Hollister,  12  B.  Men.  8S,  on  strictness  of  proof  of  tender  of  goods 
at  place  of  delivery  at  "uttermost  eonrenient  honr^  of  day  fixed,  ready  and  willing 
to  delirer. 

&  AM.  DGO.  60S,  OOX  ▼.  STRODE,  1  BIBB,  17S. 
Damagee  for  breach  of  ooTenant  of  Htle. 

Cited  with  special  approval  in  Booker  v.  Bell,  8  Bibb,  17S,  6  A.  D.  641,  holding 
consideration  paid  is  measure  and  that  vendor  is  entitled  to  dedaeUon  of  vmlue  of 
improvements  paid  to  vendee  by  successful  claimant. 

Cited  in  Davis  v.  Smith,  5  Qa.  274,  48  A.  D.  279,  holding  measure  of  damages 
is  the  purchase  money  with  interest  from  time  of  purchase  in  absence  of  fraud; 
Kelly  V.  Bradford,  3  Bibb,  817,  6  A.  D.  656,  holding  that  on  partial  failure 
vendor  who  sold  in  good  faith  should  respond  in  amount  equal  to  price  paid; 
Dalton  V.  Bowker,  8  Nev.  190,  adopting  same  rule  for  total  breach,  and  for 
partial  eviction  value  of  part  in  proportion  to  price  of  whole  property;  Black- 
well  V.  Board  of  Justices,  2  BIsckf.  148;  GoiT  v.  Hawks,  5  J.  J.  Marsh.  341; 
Allen  V.  Anderson,  2  Bibb,  415, — applying  same  rule  to  covenant  to  convey; 
Taylor  v.  Holter,  1  Mont  688;  Mercantile  Trust  Co.  ▼.  South  Park  Residenee 
Co.  94  Ky.  271,  22  S.  W.  814, — holding  damages  include  necessary  costs  and 
expenses  in  defending  title,  including  reasonable  attorney's  fee;  Cosby  v.  West, 
2  Bibb,  568,  holding  vendee  on  eviction  could  not  recover  for  improvements; 
Cox  V.  Henry,  32  Pa.  18,  on  damages  on  special  covenant  in  addition  to  those 
on  general  warranty  in  deed. 

Cited  in  reference  note  in  16  A.  D.  108,  on  damages  for  breach  of  warraa^. 

Cited  in  notes  in  24  A.  8.  R.  266,  on  measure  of  damages  for  breach  of  warranty 
of  title;  16  L.R.A.(N.S.)  771,  on  damages  for  breach  of  contract  to  convey  real 
estate  as  affected  by  good  faith  of  vendor;  99  A.  D.  73,  on  reeoveiy  of  coats 
in  ejectment  suit  as  damages  for  breach  of  covenant  of  seisin. 

Distinguished  in  Threlkeld  v.  Fitxhugh,  2  Leigh,  451,  holding  interest  recov 
erable  is  only  from  time  of  eviction,  costs  of  suit  and  damages  paid  or  which 
he  will  be  liable  to  pay;  Rich  v.  Johnson,  1  Chand.  (Wis.)  19,  2  Pinney  (Wis.) 
88,  52  A.  D.  144,  holding  measure  of  damages  to  be  consideration  paid  and 
interest  for  so  long  as  mesne  profits  are  recoverable. 
Parties  defendant  In  equitable  suits  on  covenants. 

Cited  in  Beauchamp  v.  Davis,  8  Bibb,  111,  holding  covenantee  and  his  aasi^ee 
properly  joined  on  contract  to  convey;  Fisher  v.  Kay,  2  Bibb,  434,  holdin|^  in 
suit  for  specific  performance  it  is  necessary  to  join  heirs  and  personal  repr^ 
sentatives  where  vendor  is  dead;  Sanders  v.  Macey,  4  Bibb,  457,  holding  personal 
representative  necessary  party  in  suit  for  compensation  for  deficit  in  quantity 
of  land  sold;  Couchroan  v.  O'Bannon,  1  A.  K.  Marsh.  386,  holding  personal 
representatives,  heirs  and  fraudulent  purcliaser,  proper  parties  in  suit  on  cove- 
nant to  convey. 
»  Sureties  as  parties. 

Cited  in   Evans  v.   Wait,  5  J.  J.   Marsh.    110,   holding  sureties  on  separate 
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replevy  bonds  not  necessary  to  be  joined  in  suit  on  one  bond;  Breckinridge  v. 
Taylor,  S  Dana,   110,  holding  cosureties  could  be  joined  where  all  are  equally 
bound,  jointly  or  severally  for  same  thing;  Stockton  y.  Bank  of  Commonwealth, 
3  Dana,  421,  holding  sureties  on  note  proper  parties  in  suit  against  heirs. 
liiabllfty  of  heirs  and  devisees  for  debts. 

Cited  in  Buford  v.  Pawling,  5  Dana,  283,  holding  devisee  who  has  aliened 
devised  property  liable  in  equity  to  extent  of  property  so  devised  for  obligation 
of  ancestor;  Ellis  v.  Gosney,  1  J.  J.  Marsh.  346,  holding  suit  in  equity  proper 
against  devisees  to  extent  of  property  devised  on  breach  of  covenant  of  ancestor; 
Gibson  V.  Mitchell,  16  Fla.  519,  holding  heirs  liable  in  equity  on  suit  by  surety 
on  obligation  of  ancestor,  the  payment  on  which  became  due  after  the  closing  of 
the  estate;  Nelson  v.  George,  1  B.  Mon.  281,  holding  that  lands  devised  may  be 
subjected  in  equity  to  payment  of  debts  of  testator  in  hands  of  any  holder 
without  consideration. 
lilablllty  of  sureCiee  of  administrator. 

Cited  in  Carrol  v.  Connet,  2  J.  J.  Marsh.  105,  holding  distributee  may  sue 
sureties  of  administratrix  in  equity.  I 

Law  and  equity  jurisdiction. 

Cited  in  Waldron  v.  Simmons,  28  Ala.  629,  holding  jurisdiction  is  concurrent 
where  statute  uses  no  restrictive  or  prohibitory  words;  Blakeley  v.  Biscoe, 
Hempst.  114,  Fed.  Cas.  No.  18,239;  Roundtree  r.  McLain,  Hempst.  245,  Fed. 
Cas.  No.  12,084a, — ^holding  equity  has  no  jurisdiction  where  adequate  remedy 
exists  at  law. 
»  To  enforce  debt  of  ancestor. 

Cited  in  Whitsett  v.  Kershow,  4  Colo.  419,  on  jurisdiction  of  equity  in  suit 
against  heirs  for  oontraetor  of  ancestor,  the  remedy  at  law  being  obstructed  or 
inadequate. 

5  AM.  DEO.  608,  GREGORY  T.  THOMAS,  1  BIBB,  186. 
Admissibility  of  evidence  of  cdiaracter. 

Cited  in  C<Mn.  v.  Moore,  2  Dana,  402,  holding  where  general  character  is  put  in 
issue  evidence  of  particular  facts  is  admissible;  (VBryan  v.  O^ryan,  13  Mo.  16, 
53  A.  D.  128,  holding  such  evidence  admissible  in  defense  in  action  for  divorce  for 
adultery;  Cochran  r.  Toher,  14  Minn.  385,  Gil.  293,  holding  such  evidence  inad- 
missible in  action  for  false  imprisonment  when  not  put  in  issue  by  the  pleadings; 
Richard  v.  Boland,  5  Misc.  552,  26  N.  Y.  Supp.  57,  on  introduction  of  affirmative 
evidence  to  prove  good  character  in  said  of  presumption  thereof. 

Cited  in  notes  in  23  A.  D.  698,  as  to  when  evidence  of  character  is  admissible; 
26  A.  S.  R.  159,  on  bad  reputation  of  plaintiff  in  action  of  malicious  prosecution 
as  evidence  for  defendant;  14  L.R.A.(N.S.)  746,  on  evidence  of  specific  instances 
to  prove  character  in  civil  actions;  14  L.R.A.(N.S.)  692,  on  evidence  of  specific 
instances  to  prove  character  when  character  is  directly  in  issue;  14  L.R.A. (N.S.) 
755,  on  evidence  of  specific  instances  to  prove  character  in  action  for  malicious 
prosecution  and  false  arrest  and  imprisonment. 
»On  question  of  probable  cause  for  prosecution. 

Cited  in  Mclntyre  v.  Levering,  148  Mass.  546,  12  A.  S.  R.  594,  2  L.R.A.  517, 
20  N.  E.  191,  holding  plaintiff  may  show  good  reputation  to  prove  want  of 
probable  cause;  Miller  v.  Brown,  3  Mo.  127,  23  A.  D.  693,  holding  proof  of  bad 
character,  in  connection  with  other  evidence,  admissible  to  sustain  defense  of 
probable  cause. 
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Cited  in  referenee  note  in  0  A.  D.  601,  ok  cridenee  m  to  maKoe  and  probable 
cause  in  malicious  prosecution. 

Cited  in  note  in  30  A.  D.  542,  on  admisaibilitj  of  plaintiff*8  notoriously  bad 
character  in  action  for  malicious  prosecution,  as  defense  of  probable  cause. 

ft  AM.  DEC.  60t,  CRAIG  ▼.  OOX,  1  BIBB,  SOt. 
DiMcharce  of  suretj  bj  change  of  risk. 

Cited  in  Norton  ▼.  Roberts,  4  T.  B.  Mon.  401,  holding  extension  to  prtiicipsd 
by  creditor  without  consent  of  surety  discharges  latter. 

Cited  in  reference  notes  in  29  A.  D.  226,  on  what  acts  of  creditor  discharge 
surety;  67  A.  D.  579,  on  extinction  of  surety's  obligation  by  extinction  of  pris- 
cipals;  31  A.  D.  297,  on  discharge  of  guarantor  or  surety  by  alteration  in  oontraei 
without  his  assent;  72  A.  D.  211,  on  discharge  of  surety  by  extinction  of  obligatioB 
or  dismissal  of  suit  against  principaL 

Cited  in  note  in  23  A.  D.  197,  on  discharge  of  surety  by  forbearance,  laches 
or  indulgence  as  to  principal. 

ft  AM.  DEO.  610,  COOER  ▼.  McGEE,  S  BIBB,  SSI. 

Parol  eridence  as  to  writings. 

Cited  in  Munford  t.  Green,  103  Ky.  140,  44  S.  W.  410,  holding  such  evidence 
inadmissible  to  show  deed  absolute  on  its  face  a  mortgage,  in  absence  of  allegation 
of  fraud  or  mistake. 

Cited  in  reference  notes  in  16  A.  D.  702,  on  parol  eridence  to  explain  written 
contracts;  20  A.  D.  79,  on  parol  eridence  to  contradict,  vary,  or  to  affect  written 
instruments;   12  A.  D.  169,  on  parol  evidence  to  affect  deeds  and  other  written 
contracts. 
Relief  In  equity. 

Cited  in  reference  notes  in  26  A.  D.  396;  82  A.  D.  134;  41  A.  D.  379;  72  A.  D. 
387, — on  when  equity  corrects  mistake  in  instrument. 

Cited  in  notes  in  21  A.  D.  41,  on  mistake  in  written  instrument  as  ground  of 
equitable  relief;  29  A.  S.  R.  869,  on  relief  from  mistake  in  deed. 
—  Reformation  for  fnind  or  mistake. 

Cited  in  Claxon  v.  Demaree,  14  Bush,  172,  holding  court  would  correct  mistake 
in  execution  of  note ;  Murray  v.  Drake,  46  Cal.  644,  holding  court  of  equity  would 
relieve  against  fraud  or  mistake  in  execution  of  lease;  Wyche  v.  Greene.  11  Ga. 
159,  holding  same  as  to  written  contract;  Burdett  v.  Simms,  3  J.  J.  Marsh.  190, 
holding  same  where  contract  by  mistake  stated  wrong  medium  of  payment; 
Tracy  v.  Union  Iron  Works,  29  Mo.  App.  342  (dissenting  opinion),  on  relief 
where  contract  by  mistake  failed  to  include  entire  agreement. 

Cited  in  notes  in  40  A.  8.  R.  679 ;  65  A.  8.  R.  505, — on  reformation  ci  contracta. 

5  AM.  DEO.  616,  BURKS  t.  SHAIlf,  1  BIBB,  S41. 

Validity  of  contract  of  marriage. 

Cited  in  Rockafellow  v.  Newcomb,  57  III.  186,  holding  a  contract  to  marry  valid 
and  effectual. 

Cited  in  reference  notes  in  55  A.  D.  755,  on  mutual  promise  as  sufficient  con- 
sideration to  support  contract:  17  A.  D.  498;  44  A.  D.  179,— on  sufficiency  of 
consideration  of  mutual  promises  of  marriage. 

Cited  in  notes  in  63  A.  D.  537.  on  necessity  for  mutual  promises  to  marry;  44 
A.  D.  444,  on  right  of  action  for  breach  of  promise  of  marriage. 
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Pleading  hremth  off  promise  to  mMrry. 

Cited  in  Cole  v.  HolHday,  4  Mo.  App.  94,  holding  allegation  and  proof  necessary, 
or  a  positive  and  unequivocal  refusal  to  perform  by  defendant;  Greenup  v.  Stoker, 
8  111.  202,  holding  averment  of  willingness  to  perform  and  positive  refusal  by  other 
party  to  perform,  sufficient;  Bumham  v.  Comwell,  16  B.  Mon.  284,  63  A.  D.  529, 
holding  proof  of  offer  or  request  to  marry  on  part  of  plaintiff  necessary. 

Cited  in  note  in  63  A.  D.  542,  on  pleadings  in  action  for  breach  of  promise  to 
marry. 

Distinguished  in  Kelley  v.  Brennan,  18  R.  I.  41,  26  Atl.  346,  holding  averment  of 
offer  to  perform  unnecessary  where  defendant  has,  before  suit  begun,  made  positive 
refusal  to  perform. 
Proof  of  plaintiff's  offer  to  perform  contract  to  marry. 

Cited  in  reference  note  in  44  A.  D.  170,  on  necessity  and  proof  of  tender  and 
refusal  of  performance  of  promise  of  marriage. 

Cited  in  note  in  {6  A.  D.  678,  on  necessity  of  proving  offer  to  marry  on  part  of 
plaintiff  in  action  for  breach  of  promise. 
E:vldence  of  seductloii  In  action  for  breach  of  promise. 

Cited  in  Espy  v.  Jones,  37  Ala.  379,  holding  sfduction  before  promise  not  ad- 
missible; Cates  V.  McKinney,  48  Ind.  562,  17  A.  R.  768,  holding  where  statutory 
remedy  is  given  for  seduction,  such  evidence  inadmissible  where  seduction  not 
pleaded;  Fidler  v.  McKinley,  21  111.  308,  holding  such  evidence  inadmissible; 
Tubbs  V.  Van  Kleek,  12  HL  446   (dissenting  opinion),  on  same  point. 

Cited  in  notes  in  26  A.  D.  677 ;  44  A.  D.  178, — on  evidence  of  seduction  in  action 
for  breach  of  promise. 

Disapproved  in  Sauer  v.  Schulenberg,  33  Md.  288,  3  A.  R.  174;  Whalen  ▼.  Lay- 
man, 2  Blackf.  194,  18  A.  D.  157, — holding  such  evidence  aduii.^sible. 
» In  anTi^^<^tlon  of  damages. 

Cited  in  Bumham  v.  Comwell,  16  B.  Mon.  284,  63  A.  D.  529,  holding  seduction, 
not  being  averred,  could  not  be  proved  in  aggravation  of  damages;  Wrynn  v. 
Downey,  27  R.  I.  454,  114  A.  S.  R.  63,  4  L.R.A.(N.S.)  615,  63  Atl.  401,  8  A.  A  E. 
Ann.  Cas.  912,  holding  such  evidence  not  admissible  in  aggravation  of  damages. 

Cited  in  notes  in  6  A.  D.  666;  4  L.R.A.(N.S.)  617,— on  right  to  prove  seduction 
in  aggravation  of  damages  in  breach  of  promise  case. 

Distinguished  in  Anderson  v.  Kirby,  125  Ga.  62,  114  A.  S.  R.  185,  54  S.  E.- 197, 
f  A.  ft  E.  Ann.  Cas.  103,  holding  seduction  after  promise  of  marriage  may  be  al- 
leged and  proven  in  aggravation  of  damages. 

Disapproved  in  Tubbs  v.  Van  Kleek,  12  Dl.  446,  holding  seduction,  if  in  conse- 
quence of  promise,  may  be  given  in  aggravation  of  damages;  Wells  v.  Padgett, 
8  Barb.  823;  Sheahan  v.  Barry,  27  Mich.  217;  Coil  v.  Wallace,  24  N.  J.  L.  201: 
Green  v.  Spencer,  3  Mo.  318,  26  A.  D.  672, —  holding  such  evidence  admisftible  in 
aggravation  of  damages. 
Bnbstltutlon  of  next  friend  for  Infant  litigant. 

Cited  in  Harvey  v.  Coffin,  3  Blackf.  566,  upholding  substitution  of  next  friend 
for  purpose  of  allowing  him  to  testify  for  infant;  Martin  v.  Weyman,  26  Tex. 
460,  holding  court  for  best  interests  of  infant  may  allow  substitution  at  any 
time;  Long  v.  Behan,  19  Tex.  Civ.  App.  325,  48  S.  W.  555,  on  same  point. 

5  AM.  DEO.  619,  CROSTWAIGHT  ▼.  HUTCHINSON,  S  BIBB,  407. 
Validity  of  antenuptial  agreements. 

Cited  in  Forwood  v.  Forwood,  86  Ky.  114,  5  8.  W.  361,  holding  agreement  to  re- 
lease dower  and  distributive  share  of  estate  valid;  Sanders  v.  Miller,  79  Ky.  517. 
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42  A.  S.  237,  koUi^  ttet  to  mmtt  wmA  agreeft  wmd  as  a  frmnd  on  crediton 
hotk  fttitics  i—t  Iwve  rtigmnmmot  of  or  eoBeor  ni  iht  iBteaded  fraud. 
Cited  a  Boto  ia  2  LE.A.  373,  «■  emionemtBt  in  e^^  of  anteaaptial  a^rac- 


Cited  ia  Bmm  r.  FjmIwiIj,  72  Wis.  343,  39  N.  W.  642,  boldliig  devisee  of  widow 
viMse  dswcr  was  keld  hj  ekctioa  agaiast  will  is  not  bouad  by  math  elecUoB  to 
icaoaace  a  k^acy  to  smA  drrisee  oader  kaabaad's  wilL 
Mcaalac  of  tiarm  '^mimU  *" 

atod  ia  aote  ia  10  K.  R.  C  <87,  oa  what  is  eomprdieodod  in  tena  "estate^  to 
icfcreace  to  property  of  tcstotor. 

ft  AM.  DSa  til,  ^OiPCf  ▼.  BAVI8,  1  BIBB,  41«. 
Patrhawfts  for  Tahne. 

Cited  ia  Craft  r.  Rasatll,  97  Ala.  •,  holding  that  porebaser  most  proYe  pordiase 
of  kfal  title,  ia  good  faith,  for  ralaable  consideration  and  without  notice  or 
kaow  ledge  of  ootstaadiag  eqnitlea. 

Cited  ia  refcrcaee  aote  ia  31  A.  8.  R.  914,  on  applicability  of  doctrine  of  bona 
ide  purchaser  to  parchaser  of  legal  title  oaly. 
—  As  affected  by  prior  eqattles. 

Cited  ia  ColeaiSB  r.  Casey,  1  A.  K.  Marsh.  440,  holding  purchase  of  legal  tlUe 
for  Tahie  Talid  as  against  holders  of  mere  equity;  Gatewood  r.  llead,  2  Litt 
(Ky.)  00.  applying  sasM  rule  where  eqoitable  holder  was  also  in  posseflsioo; 
Bennett  r.  'ntheringtoa,  6  Bnsh,  192,  holding  mere  equity  cannot  prevail  againsi 
legal  title;  Taylor  r.  M'Donald,  2  Bibb,  420,  holding  unrecorded  title  good  except 
against  b<ma  fide  holder  of  recorded  title;  Sewell  t.  Nelson,  113  Ky.  171,  67  S.  W. 
085,  holding  that  title  of  junior  purchaser  for  value  will  prevail  over  senior  volitn- 
tory  conveyance;  Lyne  v.  Bank  of  Kentucky,  6  J.  J.  Marsh,  545.  holding  holder  of 
equitable  interest  for  value  hat  good  title  over  voluntary  equitable  conveyance; 
Porter  v.  Robinsoa,  8  A.  K.  Marsh.  263,  18  A.  D.  153,  holding  holder  of  bare 
equity  cannot  ia  court  of  law  impeadi  title. 
Mode  of  setting  aside  fraadalcnt  deed  or  conveyance. 

Cited  in  Simpson  v.  Uppin,  5  Stew.  A  P.  (AU.)  208,  on  avoidance  by  creditor 
of  deed  given  by  d^tor  in  fraud. 

Cited  in  reference  notes  in  64  A.  D.  175,  on  necessity  of  creditor's  establishing 
debt  by  judgment  and  execution  nulla  h<ma  to  entitle  him  to  set  aside  fraudulent 
conveyance;  44  A.  D.  722,  on  necessity  of  creditor  having  judgment  and  execution 
unsatisfied  to  maintoin  bill  to  reach  debtor's  equitable  assete  or  property  fraudu- 
lently transferred. 

Cited  in  notes  in  25  A.  D.  318,  on  creditor's  right  to  resort  to  equity  to  readi 
asseto;  90  A.  D.  288,  on  necessity  of  creditor's  exhausting  remedy  at  law  before 
filing  creditors'  bill. 

Disapproved  in  Blake  v.  Ray,  110  Ky.  705,  62  S.  W.  531   (dissenting  opinion), 
on  right  of  creditor  to  ignore  voluntory  transfer  of  property  by  debtor,  and  in  first 
instonce  procure  execution  or  attochment  to  be  levied  on  properly. 
Effect  of  voluntary  conveyance. 

Cited  in  Jones  v.  Jones,  14  B.  Mon.  464,  holding  deed  executed  to  defraud 
creditors  good  except  as  to  creditors  and  purchasers  for  value. 

Cited  in  notes  in  28  A.  D.  206;  3  A.  S.  R.  728,— on  validity  as  between  ; 
of  transactions  in  fraud  of  creditors. 


Digitized  by 


Google 


8tS  NOTES  ON  AMERICAN  DECISIONa  [619-026 

—  PreBnmpClm  as  to  fraud. 

Cited  in  Filley  t.  Register,  4  Minn.  391,  Oil.  296,  77  A.  D.  522,  holding  mere 
indebtedness  of  one  making  voluntary  conveyance  to  wife  insufficient  to  invalidate 
it;  Seward  v.  Jackson,  8  Cow.  406,  holding  voluntary  conveyance  by  debtor  in 
eonaideration  of  love  and  affection  prima  facie  evidence  of  fraud. 

S  AM.  DBC.  626,  FISHXai  ▼.  MAT,  2  BIBB,  448. 
Compromise  of  doubtful  claims. 

Cited  in  Mills  v.  Lee,  6  T.  B.  Mon.  91,  17  A.  D.  118,  holding  compromise  will 
not  be  set  aside  unless  induced  by  fraudulent  misrepresentation  or  concealment  of 
facts;  Smith  v.  Farra,  21  Or.  395,  20  KRjIl.  115,  28  Pae.  241;  Allis  r.  Billings, 
2  Cush.  19, — ^holding  compromise  fairly  made  is  binding;  Oray  v.  United  States 
Sav.  A  L.  Co.  116  Ky.  967,  77  8.  W.  200,  holding  such  compromise  binding  if  in 
settlement  of  bona  fide  controversy;  Rogers  v.  Gamett,  4  T.  B.  Mon.  269,  holding 
equity  will  not  set  aside  deed  executed  as  a  compromise  of  doubtful  claims. 

Cited  in  reference  note  in  26  A.  D.  61,  on  compromise  of  doubtful  claims. 

Cited  in  notes  in  100  A.  S.  R.  449,  on  effect  of  illegal  considemtion  on  accord 
and  satisfaction;  15  L.R.A.  438,  as  to  whether  claim  must  be  doubtful  to  sustain 
a  compromise;  20  L.RJL  795,  on  accord  and  satisfaction  by  part  payment  of 
disputed  daim;  20  L.RJL  805,  on  accord  and  satisfaction  by  part  payment  of 
unliquidated  demands;  26  L.  ed.  U.  S.  1187,  on  eondusiveness  of  compromise  of 
disputed  claim. 

—  As  consideration  for  contract. 

Cited  in  Austell  v.  Rice,  i  Ga.  472;  Russell  r.  Cook,  3  Hill,  504,— holding  note 
giren  fairly  in  compromise  of  doubtful  claim  founded  upon  sufficient  consideration ; 
Hartle  v.  Stahl,  27  Md.  157,  holding  compromise  sufficient  consideration  for 
promise  to  pay  money;  Jaffray  t.  Davis,  124  N.  Y.  164,  11  L.R^.  710,  26  N.  E. 
361,  holding  oompromise  if  accompanied  by  any  real  or  possible  benefit  is  suf- 
ftcient  consideration;  Bush  v.  Abraham,  25  Or.  336,  35  Pac.  1066,  holding  if  par- 
ties have,  by  agreement,  accepted  one  form  of  payment  in  lieu  of  another  in 
satisfaction  of  liquidated  debt,  court  will  not  inquire  into  consideration;  Bull 
▼.  Bull,  43  Conn.  455,  holding  court  will  not  inquire  into  adequacy  of  considera- 
tion in  accord  and  satisfaction  of  doubtful  claim ;  Goodrich  v.  Sanderson,  35  App. 
Div.  546,  55  N.  Y.  Supp.  881,  holding  valid  accord  and  satisfaction  may  be  founded 
on  untenable  claim. 

Cited  in  reference  notes  in  17  A.  D.  127 ;  45  A.  D.  242,^n  compromise  of  doubt- 
ful claim  as  consideration  for  a  promise. 
Relief  against  mistake  of  law. 

Cited  in  Pierson  v.  Armstrong,  1  Iowa,  282,  63  A.  D.  440,  denying  relief  from 
mistake  arising  from  ignorance  of  law. 

Cited  in  reference  notes  in  2  A.  S.  R.  67,  on  effect  of  mistake  of  law;  72  A.  D. 
387,  as  to  when  equity  corrects  mistake  in  instrument;  32  A.  D.  134,  on  relief  in 
equity  against  mistake;  12  A.  S.  R.  1.30,  on  mistake  of  law  as  ground  for  annul- 
ing  contract;  34  A.  D.  200,  on  relief  in  equity  against  ignorance  or  mistake  of 
law;  29  A.  D.  417,  on  mistake  or  ignorance  of  law  as  ground  of  relief  from 
contract. 

Cited  in  notes  in  55  A.  8.  R.  498,  499,  on  ignorance  or  mistake  of  law  as  ground 
for  relief;  10  A.  D.  327,  on  ignorance  of  law  when  relied  on  as  a  defense;  55  A.  S. 
R.  507,  on  ignorance  of  one's  rights  as  to  compromise,  release,  and  discharge  as 
ground  of  relief. 

Disapproved  in  Evants  t.  Strode,  11  Ohio,  480,  38  A.  D.  744,  holding  equity  will 
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relieve  against  mistake  of  law  ao  as  to  make  instrument  eonform  to  intention  of 

the  parties. 

Relief  from  mtPtake  resnltliic  In  deficiency  in  land  cooTcyed. 

Cited  in  Harrison  v.  Talbot,  2  Dana,  258,  on  right  to  compensation  for  ineon- 
siderable  deficiency  through  mistake;  Hampton  v.  Eubank,  4  J.  J.  Marsh.  634,  on 
the  triviality  of  small  discrepanciea  in  acreage  as  described  in  early  grants. 

Cited  in  reference  note  in  4  A.  8.  R.  181,  on  relief  against  mistake  in  qoanii^ 
of  land. 
What  constltntea  frand. 

Cited  in  note  in  S6  L.R.A.  418,  on  expression  of  opinion  as  fraud. 

5  AM.  DEC.  899,  KENNEDY  r.  KENNEDY,  1  BIBB,  484. 
What  excuses  nonperformance. 

Cited  in  reference  notes  in  42  A.  D.  688,  as  to  when  offer  to  perform  is  equiva- 
lent to  performance;  25  A.  D.  437;  66  A.  D.  661,— on  discharge  of  obligor  where 
obligee  is  cause  of  nonperformance. 

Cited  in  notes  in  26  L.  ed.  U.  8.  46,  on  nonperformance  of  contract  or  prev^ation 
of  performance  by  one  party  as  excuse  for  nonperformance  by  other;  7  A.  D.  298, 
on  tortious  act  of  one  party  in  making  it  impossible  for  him  to  perform  as  dis- 
charge of  other  party. 
Acllon  of  covenant  on  bond. 

Cited  in  Taylor  v.  Browder,  1  Ohio  St.  226,  holding  covenant  will  lia  on  bond 
to  convey;  Dougherty  v.  Lewellen,  3  Bibb,  364,  holding  same  on  bond  to  pay  rent; 
Hard  wick  v.  M'Kee,  2  Bibb.  595,  holding  same  as  to  bond  to  keep  prison  rules. 
Pleading  contracts. 

Cited  in  Breckenridge  v.  Lee,  3  BIfob,  329;  Beasley  v.  Gillespie,  4  Bibb,  314, 
holding  it  sufficient   to  declare  on   instrument  according  to  its  legal   import; 
Jackson  County  v.  Leonard,  16  W.  Va.  470,  holding  same  sufficient  with  such  aver- 
ment as  show  breach  of  real  contract  as  understood  by  parties. 
—Performance  of  covenant. 

Cited  in  McLaughlin  v.  Hutchins,  3  Ark.  207,  holding  action  of  covenant  is 
founded  on  stipulations  in  the  condition,  and  not  necessary  to  aver  nonpayment  of 
penalty ;  Davis  v.  Noaks,  3  J.  J.  Marsh.  494,  holding  Uiat  breach  may  be  assigned 
in  the  condition  instead  of  in  the  penalty. 
Measure  of  damages. 

Cited  in  note  in  39  A.  D.  56,  on  measure  of  damages  for  breach  of  covenant  to 
convey. 

5  AM.  DEC.  8S1,  ELLIOT  v.  ALISBERRY,  1  BIBB,  47S. 
Words  actionable  per  se. 

Cited  in  Skinner  v.  White,  18  N.  C.  (1  Dev.  A  B.  L.)  471,  holding  charge  of 
harboring  runaway  slaves  not  actionable,  the  punishment  not  being  infamous; 
G  id  dens  v.  Mirk,  4  Ga.  364,  holding  words  charging  another  with  burning  third 
person's  property  actionable. 

Cited  in  reference  notes  in  24  A.  D.  104,  on  words  actionable  per  se;  43  A.  D. 
670,  on  slander  of  one  in  office  or  business ;  34  A.  D.  586,  on  slanderous  words  af- 
fecting one's  business  character. 

Cited  in  note  in  12  A.  D.  44,  on  what  is  infamous  punishment  as  applicable  to 
eases  of  defamation  for  chai^ging  crime. 
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»•  Slander  of  diastity. 

Cited  in  Smalley  t.  Anderson,  2  T.  B.  Mod.  56,  16  A.  D.  121,  holding  wording 
imputing  adultery  to  married  woman  not  actionable  at  common  law;  M'Gee  ▼. 
Wilson,  Litt  Sel.  Cas.  187;  Davis  v.  Sladden,  17  Or.  259,  21  Pac.  140,— holding 
same  as  to  words  imputing  fornication  or  want  of  chastity  or  adultery. 

Cited  in  reference  notes  in  27  A.  S.  R.  741,  on  charge  of  unchastity  as  sUinder; 
53  A.  S.  R.  405,  on  words  imputing  adultery  as  slander;  06  A.  D.  143,  on  words 
imputing  want  of  chastity  to  female  as  actionable  per  ae. 

Distinguished  in  Morris  v.  Barkley,  1  Litt.  (Ky.)  64,  holding  under  statute 
placing  such  a  charge  on  same  footing  as  one  of  criminal  nature,  charge  of  fornica- 
tion actionable. 

5  AM.  DB€.  OSS,  GAY  t.  MOFFIT,  1  BIBB,  500. 
AdTerae  poflsesalon  to  bar  ejectment. 

Cited  in  Blair  v.  Smith,  16  Mo.  273,  holding  adverse  possession  for  twenty 
years  good  defense. 

Cited  in  reference  note  in  80  A.  8.  R.  67,  on  title  acquired  by  mere  naked  pos- 
session for  prescribed  term. 

Cited  in  note  in  15  L.R.A.(NJ9.)   1228,  on  necessity  of  color  of  title  in  the  ab- 
stract. 
—  Proof  of. 

Cited  in  Hamilton  r.  Wright,  80  Iowa,  480,  holding  strict  proof  necessary  that 
possession  was  under  hostile  claim;  Yelverton  v.  Steele,  40  Mich.  538,  holding 
proof  must  be  clear  and  cogent;  Hart  v.  Bostwick,  14  Fla.  162,  holding  adverse 
possession  must  be  made  out  by  clear  and  positive  proof,  and  adverse  entry  is 
never  presumed ;  Badger  v.  Lyon,  7  Ala.  564,  holding  that  mere  trespass  by  entry 
does  not  make  an  adverse  possessiou. 
Natore  of  possession  under  title  derlTed  from  owner. 

Cited  in  Core  v.  Faupel,  24  W.  Va.  238;  Anderson  v.  McCormick,  18  Or.  301,  22 
Pac.  1062, — holding  one  in  possession  under  executory  contract  does  not  hold 
adversely;  Boone  v.  Chiles,  10  Pet.  177,  0  L.  ed.  388,  holding  adverse  possession 
cannot  be  set  up  against  one  under  or  through  whom  title  is  acquired;  Clarke  v. 
McClure,  10  Gratt.  305,  holding  possession  under  parol  gift  for  life  not  yet  ter- 
minated not  adverse;  Chiles  v.  Calk,  4  Bibb,  554,  holding  possession  under  another 
not  adverse  to  him;  Hawkins  v.  Page,  4  T.  B.  Mon.  136,  holding  possession  in 
virtue  of  equitable  claim  not  adverse  to  legal  owner. 

5  AM.  DEC.  OSS,  FINLEY  T.  LYNOH,  S  BIBB,  566. 
Remedy  of  cancelation  as  between  vendor  and  purchaser. 

Cited  in  Cummins  v.  Boyle,  1  J.  J.  Marsh.  480,  holding  purchaser  with  notice  of 
defect  in  title  who  has  accepted  deed,  in  absence  of  fraud  or  insolvency,  has  com- 
plete remedy  at  law  and  equity  will  not  order  rescission;  M'Coun  v.  Delaney,  3 
Bibb,  46,  6  A.  D.  635,  holding  deficiency  of  small  tract  of  land  in  contract  is  sub- 
ject of  compensation  and  not  rescission;  Fletcher  v.  Wilson,  Smedes  k  M.  Ch. 
376,  holding  in  absence  of  fraud  court  will  not  order  rescission  for  defect  of  title  if 
vendor  at  time  of  trial  is  ready  to  make  title  good;  Reynolds  v.  Vance,  4  Bibb, 
213;  Buck  V.  M'Caughtry,  5  T.  B.  Mon.  217, — ^holding  deficiency  of  small  quantity 
not  an  inducement  to  sale  ground  for  compensation  but  not  rescission ;  Edgerton  t. 
Peckham,  11  Paige,  352,  holding  equity  will  order  specific  performance  where  con- 
sideration is  partly  paid  under  agreement  to  purchase,  unless  there  has  been  such 
laches  as  to  cause  injury. 
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ft  AM.  DEO.  6S8,  IN8TONB  ▼.  FRANKFORT  BRIDGE  CO.  S  BIBB,  ft76. 
WtM  are  stockholders. 

Cited  in  referenee  notes  in  U  A.  D.  77,  ok  snlweriber  as  ■tockholder ;  71  A.  D. 
340,  on  rabftcription  to  corporate  stoek  making  ose  a  ttoekholder. 

Cited  in  note  in  0  A.  D.  91,  on  who  are  ttoekhokien. 
Liability  of  siibecrlber  for  stock  asswsmente. 

Cited  in  GreenriUe  t  8.  R.  Co.  t.  Catheart,  4  Rich.  L.  89;  Hartford  A  N.  H.  R. 
Co.  T.  Kennedy,  12  Conn.  499, — holding  sabscription  implies  promise  to  pay  for 
•tock;  Beene  ▼.  Cahawba  A  M.  R.  Co.  8  Ala.  600,  holding  subscription  for  stock 
creates  express  contract  to  pay  therefor  in  manner  provided  by  charter;  Vawter 
▼.  Franklin  College,  63  Ind.  88,  on  obligation  created  by  sobscription ;  Carson  r. 
Arctic  Min.  Co.  6  Mich.  288  (dissenting  opinion),  on  general  liability  arising  from 
relationship  of  stockholder. 

Cited  in  reference  note  in  40  A.  D.  368,  on  liability  of  stockholder  on  snbeerip- 
tioB  for  stock. 

Cited  in  notes  in  9  A.  D.  97 ;  42  A.  D.  193,— on  nature  of  liability  of  subscribers 
to  corporate  stock;  81  A.  D.  393,  on  distinction  between  subscriptions  proper  to 
corporate  stock  and  offers  and  agreements  to  subscribe;  27  LJLA.  314,  on  efTect 
of  forfeiture  of  corporate  stock  on  personal  liability  of  stockholder  as  to  assess- 
ments; 00  A.  D.  61,  on  subscriber's  liability  on  subscription  for  corporate  stock. 
Remedy  of  corpomtton  for  aoniMiymeiit  on  stock. 

Cited  in  Northern  R.  Co.  v.  Miller,  10  Barb.  260;  RensseUer  A  W.  PI.  Road  Co. 
r.  Wetad,  21  Barb.  66;  Greenrills  A  C.  R.  Co.  v.  Cathcart,  4  Rich.  L.  89,— holding 
right  of  forfeiture  cumulatiTe  to  aetion  at  law;  Commercial  Bank  t.  State,  6 
Smedes  A  M.  699,  46  A.  D.  280;  Selma  A  T.  R.  Co.  t.  Tipton,  6  Ala.  787,  39  A.  D. 
344;  Sagory  r.  Dubois,  3  Sandf.  Ch.  466;  Hightower  r.  Thorton,  8  Qa.  486,  52  A. 
D.  412, — holding  right  to  sell  stock  of  delinquent  stockholder  under  statute  cumu- 
latiTe to  right  to  sue  on  subscription ;  Small  ▼.  Herkimer  M%.  A  Hydraulic  Co.  2 
N.  Y.  330  (dissenting  opinion),  on  same  point;  Klein  v.  Alton  A  S.  R.  Co.  13 
TIL  614,  holding  corporation  may  claim  forfeiture  of  stock,  or  sue  on  express 
promise  to  pay  subscription. 

Cited  in  reference  notes  in  81  A.  D.  394,  on  corporation's  right  of  action  against 
delinquent  subscriber;  39  A.  D.  368,  on  statutory  remedy  of  corporation  to  sell 
shares  of  delinquent  stockholder. 

Cited  in  notes  in  93  A.  S.  R.  369,  on  action  to  enforce  personal  liability  of 
stockholder  where  there  is  no  express  promise  to  pay;  93  A.  S.  R.  360,  on  for- 
feiture or  sale  of  shares  of  capital  stock;  93  A.  S.  EL  366,  on  suit  for  deficiency 
after  forfeiture  or  sale  of  shares  of  subscribers  to  capital  stock;  47  L.R.A.  262, 
on  prorision  for  forfeiture  as  a  mere  cumulative  remedy  not  preventing  enforce- 
ability of  subscription  contract 

Distinguished  in  Re  Long  Island  R.  Co.  19  Wend.  37,  32  A.  D.  429,  holding 
corporation  did  not  possess  power  to  declare  forfeiture  unless  expressly  givpn  by 
statute. 

Disapproved  in  New  Hampshire  C.  R.  Co.  r.  Johnson,  80  N.  H.  390,  64  A.  D.  .300, 
holding  that  without  express  promise  to  pay  corporation  cannot  bring  action  for 
nonpayment  without  first  resorting  to  sale. 

5  AM.  DEO.  641,  MOORE  T.  TURBEVIIiLE,  1  BIBB,  60S. 
Right  to  rely  on  false  representations. 

Cited  in  Bostwick  v.  Mutual  L.  Ins.  Co.  116  Wis.  392,  67  L.ILA.  706,  92  N.  W. 
246,  holding  such  statements  do  not  avoid  contract  where  vendee  has  been  guilty 
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of  negligence  in  earing  for  own  interest;  Brown  ▼.  Castles,  11  Cosh.  348,  holding 
false  representation  by  one  party  of  material  fact  peculiarly  within  his  knowledge 
relied  on  by  other  to  his  damage  gives  cause  of  action;  ^tna  Ins.  Co.  v.  Reed,  33 
Ohio  St.  283,  holding  false  statement  of  law  does  not  vitiate  contract  where  no 
fiduciary  relation  exists. 

Cited  in  reference  notes  in  34  A.  D.  503,  on  effect  of  representations  of  vendor; 
62  A.  D.  343,  on  vendor's  liability  for  fraud  in  absence  of  warranty. 

Cited  in  notes  in  37  L.R.A.  596,  on  right  to  rely  on  obvious  misrepresentations 
nuhde  to  effect  contract  as  basis  for  charge  of  fraud ;  35  L.ILA.  425,  on  expression 
of  opinion  as  fraud;  90  A.  D.  429,  on  roidability  of  sale  where  article  sold  is 
disguised  or  a  fair  examination  prevented ;  40  A.  R.  360,  on  insured's  remedy  for 
settling  claim  of  insurance,  relying  on  agent's  fraudulent  representation  that  he 
had  no  claim. 
— Aa  to  values  and  quality. 

Cited  in  Graffenstein  v.  Epstein,  23  Kan.  443,  33  A.  R.  171,  holding  a  false 
representation  as  to  market  price,  not  peculiarly  within  knowledge  of  vendor  and 
where  no  duty  rests  on  him  to  communicate  his  knowledge,  does  not  avoid  con- 
tract; Cowger  V.  Gordon,  4  Blackf.  110,  holding  rule  caveat  emptor  applies  to 
defects  in  quality  and  goodness  of  real  estate;  Cronk  v.  Cole,  10  Ind.  485,  holding 
false  representation  of  market  value,  both  parties  having  equal  opportunities  of 
knowledge  thereof,  does  not  avoid  contract;  Edleman  v.  Latshaw,  13  Montg.  Co. 
L.  Rep.  27,  holding  false  statement  as  to  value  of  corporate  stock  and  the  purpose 
for  which  it  is  wanted  not  ground  for  avoiding  the  sale  at  vendor's  instanoe. 

5  AM.  DEO.  645,  40NES  v.  40NES,  1  OVERT.  1. 
RetroapectlTe  and  ex  peat  facCo  laws. 

Cited  in  reference  notes  in  16  A.  D.  376,  on  retrospective  statutes;  17  A.  D. 
637,  on  validity  of  retrospective  statutes;  62  A.  D.  702;  60  A.  D.  726,— <m  what 
are  em  post  facto  laws. 
»Aa  to  divorce. 

Cited  in  reference  note  in  34  A.  D.  174,  on  retrospective  laws  authorizing 
divorces. 

Cited  in  notes  in  18  L.R.A.  95,  on  validity  of  legislative  divoroe;  52  L.R.A. 
938,  on  constitutionality  of  retrospective  statute  creating  right  of  action  or 
of  set-off  on  account  of  divorce. 

5  AH.  DEC.  648,  STATE  T.  ANDERSON,  S  OVERT.  •. 
Presumption  as  to  character  of  homicide. 

Cited  in  Hannah  v.  Wells,  4  Or.  249  (dissenting  opinion),  on  the  presumption 
of  murder  in  every  homicide. 

Cited  in  reference  notes  in  47  A.  D.  101,  on  presuming  homicide  murder;  43 
A.  D.  395,  on  killing  as  prima  facie  evidence  of  malice. 
Intent  as  element  in  murder. 

Cited  in  Sullivan  v.  People,  1  Park.  Crim.  Rep.  347,  2  Edmonds  Sel.  Ca«.  283, 
refusing  to  sustain  a  charge  that  the  act  would  be  murder,  if  the  intent  to  kill 
was  formed  at  the  instant  of  striking  the  blow. 

Cited  in  note  in  18  A.  D.  783,  on  length  of  time  of  deliberation  and  premedita- 
tion to  constitute  murder  in  first  degree. 
Assault  with  intent  to  kill. 

Cited  in  SUte  v.  Lang,  66  N.  H.  284,  23  AiL  482,  holding  that  an  assault  U 
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eiUier  with  intent  to  commit  mansUugfater  or  murder  aeoording  to  whttker  it 
irould  hATe  been  manslaughter  or  murder  in  ease  of  death. 

ft  AM.  DEC.  650,  COCK  ▼.  TAYLOR,  S  OVERT.  4t. 
Time  allowed  for  performance  of  oovenants. 

Cited  in  Green  v.  Dyersburg,  2  Flipp.  477,  Fed.  Gas.  No.  6,756,  holding  that  a 
reasonable  time  is  implied  in  a  covenant  to  build  a  railroad  not  expressing  tine 
lor  its  completion. 
Parol  erldence  as  to  writliigs. 

Cited  in  reference  notes  in  34  A.  D.  165,  on  evidence  of  boundary;  76  A.  D. 
242,  on  parol  evidence  as  to  quantity  of  land  conveyed. 

Cited  in  note  in  37  A.  D.  77,  on  parol  evidence  to  explain  ambiguities  m  iaatm- 
ment. 
Measure  of  damages  on  oovehanC 

Cited  in  notes  in  39  A.  D.  56,  on  measure  of  damages  lor  breach  of  eovenaat 
to  convey;  106  A.  8.  R.  070,  on  origin,  growth,  and  present  status  of  rule  respect 
ing  measure  of  vendee's  damages  on  breach  of  contract  to  convey  realty. 

6  AM.  DEC.  654,  WALLACE  ▼.  CLARK,  S  OVERT.  OS. 
Evidence  as  to  character. 

Cited  in  notes  in  14  A.  D.  318,  on  evidence  of  character  in  seduction;  44  A.  D. 
176,  on  evidence  as  to  seduced  female's  character  for  chastity. 
Wlio  may  sne  for  sed notion. 

Cited  in  reference  notes  in  II  A.  D.  572,  on  action  for  seduction;  16  A.  D.  237, 
on  loss  of  service  as  requisite  to  parent's  action  for  seduction. 

Cited  in  notes  in  63  A.  D.  348,  as  to  who  may  sue  for  seduction;  44  A.  Dl  741, 
on  parent's  right  to  sue  for  seduction  of  daughter. 

5  AM.  DEC.    656,  STATE  ▼.  COOPER,   S  OVERT.   06.    (a) 
Competency  of  Irreliglons  witness. 

Cited  in  Central  MiliUry  Tract  R.  Co.  v.  Rockafellow,  17  HI.  54K  holding  a 
person  without  religious  belief  or  trust  in  a  Supreme  Being,  incompetent  though 
he  acknowledge  amenability  to  criminal  law. 

Cited  in  notes  in  42  L.ItA.  553,  564,  on  religious  belief  as  qualification  of  wit- 
ness; 42  L.ILA.  564,  on  religious  belief  as  qualification  of  witness;  11  E.  R.  C. 
141,  on  form  of  oath  to  be  administered  to  witness. 

6  AM.  DEC.   656,   BREWER  ▼.  WEAKLET,   S   OVERT,   ft.      (b) 
What  oonstltntes  libel  or  slander. 

Cited  in  reference  note  in  43  A.  D.  670,  on  slander  of  one  in  oiBce  or  business. 

Cited  in  note  in  28  L.R.A.  C69,  on  libel  or  slander  by  expressing  opinions  or 
comments  without  mis.«tating  facts. 
—  Of  candidates  or  officers. 

Cited  in  Wheaton  v.  Beecher,  66  Mich.  307,  83  N.  W.  503;  Jannan  ▼.  Ban, 
137  Cal.  330,  70  Pac  216,  holding  that  the  publication  of  the  truth  concerning 
a  candidate  for  ofCce  is  not  libelous  though  otherwise  as  to  falsehoods;  Post  Pub. 
Co.  v.  Hallam,  8  C.  C.  A.  201.  10  U.  S.  App.  613,  50  Fed.  530,  holding  false  alle- 
gations of  fact  charging  a  candidate  for  public  office  with  disgraceful  conduct,  not 
privileged;  Hamilton  v.  Eno,  81  N.  Y.  110;  Bronson  v.  Bruce,  50  Mich.  467, 
6U  A.  R.  307,  26  N.  W.  671,— holding  a  false  newspaper  publication  imputiog  a 
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crime  to  a  public  oiBcer  or  to  a  candidate  for  public  office,  not  privileged;  Smith 
V.  Burma,  106  Mo.  94,  27  A.  S.  R.  329,  13  L.R.A.  59,  16  S.  W.  881,  holding  false 
statements  concerning  diaracter  not  privileged  though  made  in  good  faith ;  Tiepko 
▼.  Times  Pub.  Co.  20  R.  I.  200,  87  Atl.  1031,  upholding  right  to  canvass  public 
officers  but  not  to  calumniate  them. 

Cited  in  notes  in  86  A.  D.  88,  as  to  what  publications  libelous  to  candidates  are 
Justifiable;  57  A.  R.  226,  on  criticism  of  public  officer  as  privileged;  58  A.  R. 
687,  692,  on  libel  of  public  officers  and  candidates  for  public  office. 
Damacea  for  libel. 

Cited  in  note  in  15  A.  S.  R.  S57,  oa  elements  increasing  or  mitigating  damages 
for  newspaper  libel. 

ft  AM.   DEO.   659,  BIjAIR  ▼.  GOFFMAN,   1   OVERT.   176. 
What  oonatltutee  doress. 

Cited  in  Foote  v.  De  Poy,  126  Iowa,  366,  106  A.  S.  R.  365,  68  L.R.A.  802,  102 
N.  W.  112,  holding  that  the  surrender  of  the  bulk  of  his  property  hy  a  man, 
mentally  weak,  for  the  benefit  of  a  child  of  his  divorced  wife,  to  secure  withdrawal 
of  a  guardianship  action  will  be  set  aside. 

Cited  in  reference  notes  in  24  A.  D.  278 ;  27  A.  D.  301 ;  98  A.  D.  435,— on 
what  constitutes  duress;  35  A.  D.  262,  on  what  is  duress  by  imprisonment. 

Cited  in  note  in  26  A.  D.  376,  on  what  is  duress. 
Evidence  as  to  duress. 

Cited  in  Loud  v.  Hamilton  (Tenn.  Ch.  App.)  45  L.R.A.  400,  51  S.  W.  140, 
holding  that  eridence  of  conversation  and  acts  of  one  charging  duress  admis- 
sible as  showing  the  state  of  his  mind;  Meredith  v.  Meredith,  79  Mo.  App.  636, 
holding  evidence  of  conversation  and  attitude  of  one  charging  duress  by  revolver 
threats,  admissible. 
Pleading  matter  of  avoidance. 

Cited  in  Crawford  v.  Crawford,  2  Shannon  Cas.  156,  holding  that  facts  ren* 
dering  an  act  of  a  married  woman  voidable  must  be  pleaded. 

5  AM.  DEC.   661,  ANDERSON  ▼.  READ,   S  OVERT.   S05. 
Defects  cured  by  verdict. 

Cited  in  Southern  R.  Co.  v.  Maxwell,  113  Tenn.  464,  82  S.  W.  1137,  holding 
defective  statement  of  a  good  cause  of  action  cured  by  verdict,  though  otherwise 
as  to  a  statement  of  no  cause  of  action ;  Brown  v.  Parks,  8  Humph.  294,  holding 
averment  that  promise  to  pay  sum  of  money  was  made  ''on  settlement"  cured  by 
verdict. 

Cited  in  reference  note  in  39  A.  D.  368,  on  curing  defect  in  declaration. 

Cited  in  notes  in  28  A.  D.  710;  59  A.  D.  320;  23  L.  ed.  U.  S.  490,  491,  on 
what  defects  are  cured  by  verdict. 

6  AM.  DEC.  66S,  CONN  v.  WILSON,  2  OVERT.  SSS. 
Seduction  In  aggravation  of  breach  of  promise  to  marry. 

Cited  in  Wells  v.  Padgett,  8  Barb.  323;  Coil  v.  Wallace,  24  N.  J.  L.  291;  Green 
▼.  Spencer,  3  Mo.  318,  26  A.  D.  672;  Sauer  v.  Schulenburg,  33  Md.  288,  3  A.  R. 
174;  Tubbs  V.  Van  Kleek,  12  111.  446;  Spelling  v.  Parks,  104  Tenn.  351,  58  8.  W. 
126, — ^upholding  the  right  to  prove  seduction  in  aggravation  of  damages;  Catcs 
▼.  McKinney,  48  Ind.  562,  17  A.  R.  768,  holding  evidence  of  seduction  inadmis- 
sible where  complaint  contained  no  allegation  of  seduction;  Qoodall  v.  Thiirman, 
1  Head,  209,  holding  evidence  that  plaintiff  was  seduced  and  got  with  child  by 
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defendant  ndmieeible  In  Aggravation;  Lanigan  ▼.  Nedy,  4  CaL  App.  760,  89  Pac 
441,  holding  that  tednction  may  be  pleaded  as  an  element  of  punitive  damages 
notwithstanding  a  statute  allowing  action  to  woauui  for  her  seduetion. 

Cited  in  notes  in  26  A.  D.  677 ;  44  A.  D.  178,-Hm  evidence  of  seduction  in  actioii 
for  breach  of  promise. 

Distinguished  in  Espy  ▼.  Jones,  37  Ala.  37f,  holding  seduction  prior  to  the 
promise,  inadmissible  fai  aggravation  of  daaiagca. 

Disapproved  in  Wrynn  v.  Downey,  27  R.  I.  464,  114  A.  8.  R.  63,  4  L.RA.(N.S.) 
615,  63  Atl.  401,  8  A.  4  E.  Ann.  Cas.  No.  912;  Weaver  v.  Bachert,  2  PiL  St.  80, 
44  A.  D.  160, — holding  evidence  of  seduction  inadmissible  to  aggravate  damages; 
Hill  V.  Maupin,  3  Mo.  323  (dissenting  opinion),  on  the  same  contention;  Fidler  ▼. 
McKinley,  21  HI.  308,  on  the  inadmissibility  of  seduction  in  aggravation  of  dam- 
ages unless  alleged. 
Female's  right  of  action  for  sedvctloii. 

Cited  in  Weiher  v.  Meyersham,  60  Mich.  602,  16  N.  W.  160,  upholding  ri^t  of 
injured  woman  to  sue  in  her  own  name  for  her  seduction. 

Cited  in  note  in  44  A.  D.  166,  on  right  of  female  to  sue  for  her  own  seductaan. 

6  AM.  DEC.  666,  OVEBTOH  ▼.  SEARCY,  COOKE   (TENN.)    S6. 
Right  to  Injniictlon  la  onae  of  ooncvrrent  Jurisdiction. 

Cited  in  note  in  32  L.RJL  322,  325,  on  general  equitable  jurisdictloii  as  to 
injunction  against  judgments  in  matters  of  concurrent  jurisdiction. 
Effect  of  denial  la  aasvrer. 

Cited  in  note  in  2  A.  D.  70,  oa  condusiveness  of  respondeafs  answer  deojii^ 
truth  of  statements  in  bill  praying  f6r  disclosure. 

6  AM.  DEC.  668,  COWAN  v.  BUYERS,  COOKE   (TENN.)    5S. 
Trover  agalaat  teaaat  la  cornmoa. 

Cited  in  Tubbs  v.  Richardson,  6  Vt  442,  27  A.  D.  670,  holding  that  the  refuaal 
of  one  tenant  in  common  of  wool  to  deliver  a  part  to  his  eotoiaat  is  not  sn^  a 
conversion  as  will  justify  trover. 

Cited  in  notes  in  24  A.  8.  R.  817,  oa  conversion  by  ootenant  in  diattels;  12 
LuRJk.  266,  on  liability  of  tenant  in  common  in  trover  who  sells  the  conuaoa 
property. 

5  AM.  DEC.  670,  KEIiTOH  ▼.  BEVIN8,  COOKE   (TENN.)   tO. 
Defects  cared  by  verdict. 

Cited  in  Bond  v.  Ontral  Bank,  2  (3a.  02,  holding  omission  to  allege  time  of 
transfer  in  declaration  on  note  by  bearer  against  maker,  cured  by  verdict;  0>ffee 
V.  State,  3  Yerg.  283,  24  A.  D.  670,  holding  by  analogy  that  a  doubt  in  minds  of 
jury  must  enure  to  the  benefit  of  the  prisoner. 

Cited  in  reference  note  in  65  A.  D.  755,  on  presumptions  in  favor  of  verdict. 
Ground  of  action  for  mallcloas  prosecution. 

Cited  in  Stone  v.  Crocker,  24  Pick.  81,  holding  malice  and  want  of  probable 
cause  essential  to  the  action. 

Cited  in  reference  notes  in  34  A.  D.  129,  on  requisites  to  maintenance  of  actaoa 
for  malicious  prosecution,  and  evidence  of  such  requisites;  9  A.  D.  991;  28 
A.  D.  257 ;  29  A.  D.  516;  30  A.  D.  621 ;  61  A.  D.  580,-— on  necessity  of  concurrence 
of  malice  and  want  of  probable  cause  to  support  action  for  malicious  prosecution 
or  irnlicious  arrest;  22  A.  D.  337,  on  action  for  malicious  prosecution. 

Cited  in  notes  in  12  A.  D.  265,  on  conditions  precedent  to  support  action  for 
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malicious  proaeention ;  26  A.  S.  R.  149;  4  L.R^.  258,  on  malice  m  element  of 
maliciouB  prosecution;  16  E.  R.  C.  756,  on  burden  of  proof  of  malice  and  want 
of  probable  cause  in  action  for  malicious  prosecution. 
— -  Qaestions  for  court  and  jury. 

Cited  in  McDonald  v.  Atlantic  &  P.  R.  Co.  3  Ariz.  96,  21  Pac.  338;  Miller  t. 
Brown,  3  Mo.  127,  21  A.  D.  693;  Williams  v.  Norwood,  2  Yerg.  320,— holding  that 
the  jury  decide  upon  the  existence  of  facts  to  show  want  of  probable  cause  while 
the  court  determine  their  legal  operation;  Masten  t.  Deyo,  2  Wend.  424,  holding 
that  court  should  charge  jury  what  facts  will  show  want  of  probable  cause,  their 
existence  being  disputed. 
Appealability  of  refusal  of  new  trial. 

Cited  in  Tuberville  y.  State,  4  Tex.  128,  holding  that  an  appeal  lies  from  the 
refusal  of  judge  to  grant  a  new  trial  in  a  criminal  case;  Williams  v.  Elkins, 
1  Heisk.  88,  holding  that  discretion  of  court  below  in  granting  or  refusing  new 
trial  will  not  be  disturbed  unless  error  very  clearly  shown. 

6  AM.  DEO.  680,  PERKINS  t.  HATS,  OOOKB   (TENN.)    168. 
Resnltliic  tmst  in  public  lands. 

Cited  in  Brooks  t.  Ellis,  3  O.  Greene,  527,  holding  that  a  resulting  trust  arises 
between  claimant  of  public  land  and  one  who  advanced  purchase  money  and  took 
legal  title  under  a  promise  to  reoonvey. 
Rights  and  liabiUtiea  of  purchaser  of  equitable  title. 

Cited  in  referenes  note  in  67  A«  D.  609,  on  liability  of  purchaser  of  equity  to 
prior  equity. 

Cited  in  notes  in  7  A.  D.  714,  on  bona  fide  purchaser  as  defense  as  defense  against 
adverse  equitable  proceedings  to  compel  purchaser  to  surrender  purchase,  etc; 
97  A.  D.  434,  as  to  whether  and  when  purchaser  of  equitable  title  is  entitled 
to  protection  as  purchaser  in  good  faith  without  notice. 
Rights  under  fraudulent  assignment  of  land  warrant. 

Distinguished  in  Maguire  v.  Page,  23  Mo.  188,  where  a  rival  claimant  pro- 
cured a  deed  by  fraud  on  the  grantor  city  to  part  of  its  commons;  Week  v.  Bos- 
worth,  61  Wis.  78,  20  N.  W.  657,  where  the  warrant  was  assigned  before  issuance 
and  there  were  no  intervening  bona  fide  grantees  from  the  locator. 

5  AM.  DEC.  684,  REEVES  ▼.  HOGAN,  COOKE   (TENN.)    174. 
Equitable  relief  against  judgments  at  law. 

Cited  in  Lindsley  v.  Thompson,  1  Tenn.  Ch.  272,  holding  no  equity  in  bill  to 
stay  judgment  at  law  on  grounds  which  were  available  upon  a  prior  certiorari; 
Peyton  v.  Rawlens,  4  Hayw.  (Tenn.)  77,  denying  bill  which  failed  to  excuse  neglect 
to  make  defense  at  law;  Hempstead  v.  Watkins,  6  Ark.  317,  42  A.  D.  096,  hold- 
ing that  sureties  may  allow  judgment  at  law  to  go  against  them  without  de- 
fense and  apply  to  court  of  chancery  for  relief. 

Cited  in  reference  notes  in  64  A.  D.  466;  76  A.  D.  94, — on  equitable  relief 
against  judgment  at  law  to  which  complainant  failed  to  make  defense. 

Cited  in  note  in  31  L.R.A.  39,  on  negligence  in  asserting  defense  as  bar  to  in- 
junction against  judgment. 

5  AM.  DEO.  686,  SHEIiBY  ▼.  SHEIiBY,  COOKE  (TENN.)    179. 
Lfmftation  of  actions^ln  equity. 

Cited  in  reference  notes  in  8  A.  D.  492;  24  A.  D.  569, — on  effect  of  lapse  of  time 
in  equity;  52  A.  D.  221,  on  conformation  by  courts  of  equity  to  statute  of  lirai- 
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tmtions;   17  A.  D.  813,  oo  oonelnsivcBeM  of  ttatutet  of  limitations  on  eoarts  of 
equity. 

Cited  iB  notes  in  23  A.  8.  R.  140,  on  stale  claim  in  equity;  23  A.  D.  755,  on 
limitations  in  equity;  42  L.  ed.  U.  8.  712,  on  adoption  and  application  by  courts 
of  equity  of  statutes  of  limitation  in  cases  of  concurrent  jurisdiction  witli  courts 
of  law. 
*Aa  to  trvato. 

Cited  in  Maury  y.  Mason,  8  Port.  (Ala.)  211,  holding  the  only  trusts  not 
8ubj(>ct  to  limitation  are  those  cognizable  ezdusiTely  in  equity;  Hughes  t.  Brown. 
88  Tenn.  578,  8  L.ItA.  480,  13  8.  W.  286,  holding  every  action  either  in  law  or 
equity  or  both,  except  suits  between  trustee  and  oetfui  que  trust  arising  oat  of 
express  trust  and  cognisable  only  in  equity,  subject  to  limitation. 

Cited  In  reference  notes  in  30  A.  D.  171,  on  statute  of  limitations  in  cases  of 
trust;  37  A.  D.  454,  on  statute  of  limitations  as  bar  in  cases  of  trust;  01  A.  D. 
317,  on  statute  of  limitations  as  bar  to  implied  but  not  to  express  trusts;  38 
A.  D.  60,  on  adverse  possession  and  statute  of  limitations  between  trustee  itiid 
cestui  que  truet. 

Cited  in  notes  in  23  A.  D.  101,  on  effect  of  statute  of  limitations  on  direct  trusts; 

21  A.  D.  454,  on  running  of  limitations  against  implied,  but  not  express,  trusts. 
*  In  cases  of  fraud. 

Cited  in  Hatfield  v.  Montgomery,  2  Port.  (Ala.)  58,  holding  that  the  law  pre- 
sumes  a  satisfaction  after  the  lapse  of  a  reasonable  time  from  the  discovery  of 
rights  concealed  by  fraud ;  District  Township  v.  French,  40  Iowa,  601,  holding  that 
the  statute  only  commences  to  run  from  the  time  of  discovery  where  the  other 
party  was  guilty  of  fraud  or  actual  fraudulent  concealment. 

Cited  in  reference  notes  in  27  A.  D.  602,  on  running  of  limitations  In  case 
of  fraud;  61  A.  D.  317,  on  applicability  of  statute  of  limitations  to  canes  of 
fraud;  36  A.  D.  107,  on  ignorance  of  fraud  preventing  running  of  limitations; 

22  A.  D.  436,  on  effect  of  fraudulent  concealment  on  running  of  limitations. 
Cited  in  notes  in  51  A.  D.  584,  on  statute  of  limitations  in  case  of  fraud;  25 

L.RJ^.  568,  on  how  far  statutes  of  limitation  will  be  regarded  as  having  abro- 
gated the  maxim  that  one  cannot  profit  by  his  own  wrong;  27  A.  D.  503,  as  to 
when  statute  of  limitations  begins  to  run  in  case  of  fraudulent  concealment 
of  cause  of  action;  16  E.  R.  C.  258,  on  concealed  fraud  as  defeating  running  of 
statute  of  limitations. 
—  Absence  from  state. 

Cited  in  Pike  v.  Qreene,  1  Yerg.  465,  holding  a  residence  in  Kentaekj  not  *'bt- 
yond  the  seas"  within  an  exception  to  a  statute. 
Conclusiveness  of  statute  on  courts. 

Cited  in  Patton  v.  M'Clure,  Mart.  A  T.  332,  holding  courts  of  equity  bound  by 
statute  equally  with  courts  of  law. 

5  AM.  DEO.  601,  SNEED  v.  HOOPER,  COOKE  (TENN.)   SOO. 
Powers  of  executors. 

Cited  in  notes  in  78  A.  8.  R.  181,  on  general  powers  of  executors  over  personal 
estate;  78  A.  S.  R.  192,  103,  on  power  of  executors  to  sell  personal  assets;  78 
A.  S.  R.  206,  on  powers  of  executors  as  to  payment  of  legacies. 
Title  to  personnl  property  of  decedent. 

Cited  in  Lyon  v.  Lyon,  1  Tenn.  Ch.  225,  holding  an  executrix  gets  title  to 
personal  estate  to  sell  or  give  away  as  she  pleases;  Brown  v.  Bibb,  2  Coldw.  434, 
holding  that  heirs  and  distributees  have  merely  an  inchoate  right  to  personal 
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estate  without  any  right  of  property  until  assent  of  administrator  is  given; 
Logan  ▼.  Greenlaw,  25  Fed.  299,  holding  that  the  interest  of  heir  in  partnership 
real  estate  is  same  as  in  personalty,  an  inchoate  right  to  surplus  after  payment 
of  debts;  Hadley  v.  Kendrick,  10  Lea,  625,  upholding  the  title  of  a  purchaser 
from  executor  though  he  did  not  see  that  the  money  paid  was  properly  applied. 
Rights  of  heirs  to  maintain  action  for  personal  property. 

Cited  in  Trafford  v.  Wilkinson,  3  Tenn.  Ch.  449,  holding  that  a  legacy  cannot  be 
sued  for  by  next  of  kin  of  legatee  though  right  to  letters  on  his  estate  is  barred 
by  limitation. 

Cited  in  note  in  23  A.  D.  202,  on  actions  by  heirs  to  recover  possession  of  real 
or  personal  property  of  their  ancestor  before  distribution  in  probate. 

Distinguished  in  Hubbard  v.  Urton,  67  Fed.  419,  upholding  the  right  of  heirs, 
after  discharge  of  administrator,  to  sue  in  equity  for  unadministered  personal 
property. 
Parol  evidence  as  to  consideration. 

Cited  in  reference  notes  in  12  A.  D.  169,  on  parol  evidence  to  affect  deeds  and 
other  written  contracts;  20  A.  D.  359,  on  parol  evidence  as  to  consideration;  12 
A.  D.  401,  on  effect  of  contradicting  recital  of  consideration. 

Cited  in  notes  in  II  A.  D.  787;  30  A.  D.  116, — on  parol  evidence  as  to  con- 
sideration clause  of  deed;  23  A.  D.  526,  on  parol  evidence  to  show  want  of  con- 
sideration. 

ft  AM.   DBO.   606,   OHERRT  ▼.  MANN,   COOKE    (TBNN.)    268. 
Extent  of  recovery  on  bond. 

Cited  in  reference  note  in  33  A.  S.  R.  849,  on  damages  recoverable  on  indemnity 
bonds. 

Cited  in  note  in  87  A.  D.  746,  as  to  whether  interest  can  be  recovered  on  penal 
bond  beyond  penalty. 
Right  to  interest. 

Cited  in  Louisville  k  N.  R.  Co.  v.  Fort,  112  Tenn.  432,  80  S.  W.  429,  holding 
that  jury  has  equitable  power  to  give  interest  in  way  of  damages  upon  the  value 
of  property  destroyed;  Whitworth  v.  State,  4  Lea,  28,  upholding  contract  to  ptiy 
interest  on  county  warrants  in  consideration  of  forbearance  to  sue. 

Distinguished  in  Caruthers  v.  Andrews,  2  Coldw.  378,  upholding  statute,  allow- 
ing parties  to  contract  for  interest  not  to  exceed  ten  per  cent  per  annum. 
Jurisdiction  of  action  on  bonds. 

C^ted  in  Murlock  v.  Brown,  7  Humph.  61,  on  Jurisdiction  of  law  over  penal 
bonds. 

ft  AM.  DEO.  608,  DREW  v.  OIiARKE,  OOOKE  (TENN.)   878. 
Relief  against  a  mistake  of  law. 

Cited  in  Bales  v.  Hunt,  77  Ind.  355;  Snyder  v.  May,  19  Pa.  235,— holding  that 
a  mistake  of  law  is  subject  to  correction  in  equity  where  it  is  produced  by  the 
representations  of  the  other  party;  Ramey  v.  Allison,  64  Tex.  697,  holding  that 
equity  will  set  aside  a  trust  deed  to  homestead  by  widow  executed  upon  repre- 
sentations of  creditor's  attorney  that  it  was  a  mere  matter  of  form;  Bacon  v. 
Bacon,  150  Cal.  477,  89  Pac.  317,  holding  that  equity  will  enforce  a  trust  against 
A  residuary  legatee  where  probate  of  incorrect  copies  of  will  caused  one  legatee 
to  receive  $2,000  instead  of  $10,000;  Gill  v.  Pelkey,  54  Ohio  St.  348,  43  N.  K  991, 
holding  that  equity  will  correct  mistake  in  appraisal  and  administrator's  deed, 
which  caused  purchasers  of  surface  and  mine  to  receive  each  other's  property; 
Am.  Dec.  Vol.  I.— 53. 
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Spurloek  ▼.  Brown,  91  Tenn.  241,  18  &  W.  M6,  holding  that  tlw  oonceAlmeBt  by 
hiulMuid's  attorney  of  legal  effect  of  antenuptial  contract  executed  by  wiie  with- 
out eonnsel  will  be  set  aside,  if  injurious,  though  there  was  no  actual  fraud. 

Cited  in  reference  notes  in  38  A.  D.  736,  on  equitable  relief  against  mistake  el 
law;  34  A.  D.  800,  on  relief  in  equity  against  ignorance  or  mistake  of  law;  29 
A.  D.  417,  on  mistake  or  ignoranee  of  law  as  ground  of  relief  from  contract; 
44  A.  D.  186,  on  mistake  of  law  induced  by  misrepresentations  of  opposite  party 
as  ground  for  relief. 

Cited  in  note  in  66  A.  8.  R.  504,  on  ignorance  or  mistake  of  law  as  ground  for 
relief. 
—  In  tenua  of  draft  of  iuatnuneai. 

Cited  in  Evants  ▼.  Strode,  11  Ohio,  480,  38  A.  D.  744,  correcting  a  mutual 
mistake  as  to  the  legal  effect  of  terms  necessary  to  express  a  warranty;  Long- 
hurst  Y.  Star  Ins.  Co.  19  Iowa,  364,  correcting  a  mutual  mistake  that  a  descrip- 
tion in  a  policy  of  insurance  of  mortgagee's  interest  included  that  of  a  medianic's 
lien;  Miller  ▼.  Davis,  10  'Kan.  641,  holding  that  the  insertion  of  the  name  of  the 
grantor  for  that  of  grantee  in  a  mortgage  and  viee  iTersa  will  be  corrected; 
Pierson  ▼.  Armstrong,  1  Iowa,  282,  63  A.  D.  440,  d«iying  bill  of  grantor  to 
change  the  legal  effect  of  language  of  a  deed  to  accord  with  his  intention. 
*  Rellof  from  Judgment. 

Cited  in  reference  notes  in  16  A.  D.  761;  26  A.  D.  741;  28  A.  D.  36,— as  to 
when  equity  will  reliere  against  judgment  at  law;  22  A.  D.  444,  on  power  of 
equity  over  judgments  at  law. 

Cited  in  notes  in  30  L.RJI.  798,  on  injunctions  against  judgment  obtained 
by  mistake  of  law;  64  A.  S.  R.  241,  on  effect  of  mistake,  accident,  or  surprise  on 
right  to  equitable  relief  against  judgment,  decree,  or  other  judicial  determination. 

6  AM.  DBC.  70S,  TERRITORY  T.  NUOBNT,  1  MART.   (IaA.)    lOS. 
Libel  as  contempt. 

Cited  in  United  SUtes  y.  Quitman,  Fed.  Cas.  No.  16,111,  on  power  of  courts 
over  contemptuous  libels. 

Cited  in  reference  note  in  42  A.  D.  162,  on  what  is  contempt  of  court. 

Cited  in  note  in  9  L.RJl.(N.6.)  1121,  on  effect  of  denial  under  oath  to  puige 
one  of  criminal  contempt. 

6  AM.  DBC.   706,  TERRITORY  T.  ROSS,   1   MART.    (LA.)    145. 
Offenses  against  more  than  one  goTemment. 

See  People  t.  Welch,  141  N.  Y.  266,  38  A.  S.  R.  793,  24  L.R.A.  117,  36  N.  E. 
328;  holding  manslaughter  within  territorial  limits  of  state  by  negligence  or 
misconduct  of  pilot  licensed  under  Federal  laws  punishable  under  state  laws 
though  an  offense  also  under  Federal  statute. 

6  AM.  DEO.  706,  TERRITORY  T.  McFARLANE,  1  MART.    (liA.)    216. 
Sumclency  of  Indictment. 

Cited  in  reference  notes  in  64  A.  D.  151,  on  caption  as  part  of  indictment; 
66  A.  D.  606,  on  sufficiency  of  indictment  for  murder;  62  A.  D.  738,  <»  description 
of  mode  of  committing  offense  in  indictment  for  murder;  41  A.  D.  306,  ob 
description  of  wound  in  indictment  for  murder. 

Cited  in  note  in  3  A.  S.  R.  280,  on  sufficiency  of  charging  part  of  indictment. 
Right  to  bail  after  Indictment. 

Cited  in  State  ▼.  Merrick,  10  La.  Ann.  424,  refusing  habeas  eorpus  to  prisoiier 
denied  bail  after  indictment  for  capital  crime. 
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ft    AM.  DEO.   710,  mgUHARTS  t.  R<»IN80N,    1   MART.    (LA.)    286. 
IiiTolce  as  evidence. 

Cited  in  Watson  y.  Yates,  10  Mart.  (La.)  687,  holding  invoice  acoompanying 
bill  of  lading  not  evidence  of  value  of  goods. 

Cited  in  reference  note  in  30  A.  D.  336,  on  nature  and  effect  of  bills  of  lading. 

Distinguished  in  Oakey  v.  Russell,  6  Mart.  N.  S.  68,  where  the  question  was  as 
to  responsibility  of  carrier  for  damage  to  goods  removed  to  warehouse  without 
survey  or  discovery  of  damage. 

5  AM.  D£0.  7 IS,  DENIS  T.  LEOIjERO,  1  MART.   (LA.)  S07. 
Property  In  letters. 

Cited  in  reference  note  in  49  A.  D.  181,  on  writer's  property  in  letter. 

Cited  in  notes  in  7  E.  R.  C.  77,  on  right  to  restrain  unauthorized  publication  of 
letters  having  literary  value;  61  L.RJI.  361,  362,  on  common-law  rights  of 
authors  and  others  in  letters;  49  A.  D.  181,  on  necessity  for  literary  value  in 
letters  to  property  therein  by  author;  61  L.R.A.  756,  on  injunction  against 
documentary  evidence. 
What  oonsUtutes  contempt. 

Cited  in  reference  note  in  42  A.  D.  162,  on  what  is  contempt  of  court. 
Procedure  for  contempt. 

Cited  in  SUte  ex  rel.  De  Buys  v.  Civil  Dist.  Judges,  32  La.  Ann.  1266,  holding 
rule  to  show  cause  necessary  in  constructive  contempt. 

6  AM.  DEO.  726,  HENDERSON  t.  LYND,  2  MART.   (LA.)    67. 
Right  of  bail  to  take  and  liold  principal. 

Cited  in  Ex  parte  Lafonta,  2  Rob.  (La.)  496,  holding  that  bail  for  debtor  under 
foreign  bond  could  hold  debtor  after  imprisonment  for  debt  was  abolished  in  the 
forum. 

6  AM.  DEC.  7S7,  HATES  t.  BERWICK,  S  MART.    (LA.)    188. 
Self-pfOTln|f  Spanish  colonial  documents. 

Cited  in  Jones  v.  (Sale,  4  Mart.  (Jja.)  636,  holding  signature  of  colonial  governor 
judicially  noticeable;  Smyth  v.  New  Orleans  (Danal  A  Bkg.  Co.  36  C.  C.  A.  646, 
93  Fed.  899,  holding  a  certified  copy  of  a  Spanish  grant  signed  by  the  governor's 
secretary  without  seal  self-proving  unless  falsity  of  signature  be  shown. 
Presumption  as  to  death  of  absentee. 

Cited  in  Sassman  v.  Aims,  9  Mart.  (La.)  267,  holding  that  presumption  of 
absentee's  living  to  age  of  one  hundred  prevented  partition  among  his  heirs  before 
that  time;  Martinez  v.  Vives,  32  La.  Ann.  306,  holding  hearsay  insufficient  to 
overccmie  such  presumption;  Gayoso  de  Lemos  v.  Gkrcia,  1  Mart.  N.  S.  324,  on 
the  burden  of  proving  death. 

Cited  in  notes  in  92  A.  D.  704,  on  presumption  of  death;  8  A.  D.  663;  63  A.  D. 
402;  8  E.  R.  C.  661, — on  presumption  of  death  from  absence;  46  A.  R.  767,  on 
presumption  of  death  from  absence  of  seven  years  without  having  been  beard 
from;  104  A.  S.  R.  210,  on  presumption  of  death  from  extreme  old  age. 

5  AM.  DEO.  729,  NELSON  v.  MORGAN,  2  MART.    (LA.)    266. 
Measure  of  damages  against  factor  for  selling  below  price  limited. 

Cited  in  Scott  v.  Rogers,  4  Abb.  App.  Dec.  157,  on  limitation  of  factor's 
liability  to  actual  damage  in  absence  of  fraud. 
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DUtinguisbed  in  Pugh  t.  Porter  Bros.  Co.  118    CaL  «28,  60  Pftc  772,  hoktb^ 
that  a  guaranty  bj  the  factor  that  goods  will  tell  lor  a  eertain  price  makes  him 
liable  for  such  price. 
PvnltiTe  damages. 

CnUdsed  in  Pegram  t.  Storts,  31  W.  Va.  220,  0  a  E.  486,  holdiiig  that 
damages  for  tort  are  limited  to  compensation. 

6  AM.  DEC.  7S«,  JACOB  T.  URSUIilNB  NUNS,  2  MART.    (liA.)    280. 
Implied  promise  to  pay  for  aerTloea  rendered. 

Cited  in  Fowler's  Succession,  7  La.  Ann.  207,  holding  magnitude  and  Talne 
of  services  ground  for  inference  that  they  were  not  gratuitous. 

Cited  in  reference  notes  in  12  A.  S.  R.  762,  on  right  to  recover  for  serrioes; 
28  A.  D.  471,  on  senrices  rendered  as  basis  for  pecuniary  demand. 

Cited  in  note  in  63  A.  D.  300,  as  to  when  senrices  are  deemed  gratuitous  aad 
no  promise  implied  to  pay  therefor. 

6  AM.  DEC.  78S,  ASTON  ▼.  MORGAN,  2  MART.   (IaA.)    SS8. 
liaw  goTemlng  remedy. 

Cited  in  reference  note  in  12  A.  D.  691,  as  to  gOTcmment  of  case  by  statute  of 
limitations  where  action  is  brought. 

Cited  in  notes  in  23  A.  D.  717,  on  law  governing  remedy;  23  A.  D.  136,  on 
lew  fori  regulating  time  of  limitation. 
Right  of  surety  to  hare  principai's  property  first  taken. 

Cited  in  Lane  v.  Levillian,  4  Ark.  76,  87  A.  D.  769,  on  the  aoceasory  nature  of 
suretyship  In  Louisiana. 

6  AM.  DEC.  7S6,  SEGUIN  T.  DEBON,  S  MART.  (LA.)   6. 
Rights  of  contractor  for  thing  destroyed  before  completion. 

Cited  in  reference  note  in  26  A.  D.  626,  on  necessity  of  averring  performance 
or  offer  thereof  by  plaintiff. 

Cited  in  notes  in  69  A.  S.  R.  298,  as  to  when  complete  perfonnance  is  essential 
to  cause  of  action  ew  oontraotu  for  work  done  and  materials  furnished;  64  A.  D. 
480,  on  recovery  for  work  and  materials  as  affected  by  destruction  of  work  befdre 
completion;  1  E.  R.  C.  347,  on  destruction  of  ship  by  fire  as  release  of  contract 
to  repair. 

Distinguished  in  McConnell  v.  Corona  City  Water  Co.  149  Cal.  60,  8  LJtA. 
(N.S.)  1171,  86  Pac.  929,  holding  contractor  not  responsible  where  work  was  lost 
because  of  unfitness  of  materials  which  by  contract  the  owner  furnished. 

6  AM.  DEC.  786,  LB  BRETON  t.  NOUCHET,  S  BfART.    (LA.)   60. 
What  law  governs. 

Cited  in  reference  note  in  14  A.  D.  204,  on  conflict  of  laws. 

Cited  in  notes  in  8  A.  D.  490,  on  le^  loci  contractus;  17  A.  D.  180,  on  conflict 
of  laws  as  to  age  of  majority. 
As  to  married  relation  generally. 

Cited  in  reference  note  in  41  A.  D.  328,  on  law  governing  rights  of  married 
women. 

Cited  in  notes  in  39  A.  D.  656,  on  laws  governing  wife's  matrimonial  rights  upon 
removal  to  another  country;  67  L.R.A.  361,  on  conflict  of  laws  as  to  mode  of 
determining  matrimonial   domicil;    67   L.R.A.   616,   on  confliei  of  lawa  as  to 
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capacity  of  married  wimiaii  to  contract;  7  A.  D.  209,  on  validity  of  divorce 
obtained  in  another  state. 
—  As  to  conjugal  property. 

Cited  in  Fisher  v.  Fisher,  2  La.  Ann.  774,  holding  that  law  of  intended  domicil 
governed  as  to  all  of  wife's  property;  Hicks  t.  Skinner,  71  N.  C.  539,  17  A.  R. 
16,  on  intended  peace  of  performance  as  fixing  the  law  applicable  to  nuptial 
settlements;  Routh  v.  Routh,  9  Rob.  (La.)  224,  41  A.  D.  326,  holding  marriage 
in  another  state  to  man  resident  in  Louisiana  where  parties  immediately  went 
to  live  governed  as  to  wife's  property  by  Louisiana  law;  Kelly  v.  McCarthy,  3 
Bradf.  7,  holding  law  of  last  domicil  controlling  as  to  devolution  of  wife's 
property;  Besse  v.  Pellochoux,  73  III.  285,  24  A.  R.  242,  holding  particular  ante- 
nuptial contract  not  intended  to  operate  in  new  domicil;  Harral  v.  Harral,  39 
N.  J.  £q.  279,  51  A.  R.  17,  holding  that  domicil  and  not  the  place  of  solemniza 
tion  fixes  matrimonial  property  rights;  Lyon  v.  Knott,  26  Miss.  548,  holding  that 
as  to  antecedent  property  the  law  of  the  place  of  marriage  controls  not  that  of 
a  later  domicil  not  intended  at  the  time. 

Cited  in  note  in  85  A.  S.  R.  565,  on  conflict  of  laws  as  to  community  property. 

Distinguished  in  Mclntyre  v.  Chappell,  4  Tex.  187,  holding  that  place  of 
marriage  controls  property  rights  of  persons  there  domiciled  till  a  purpose  of 
gaining  new  domicil  is  formed. 

—  Rights  of  children  to  inherit. 

Cited  in  Caballero  v.  The  Executors,  24  La.  Ann.  573,  holding  marriage  and 
consequent  legitimation  governed  by  law  of  intended  domicil;  Gaines  v.  Relf,  12 
How.  472,  13  L.  ed.  1071,  holding  that  inheritance  depends  on  validity  of  the 
marriage  where  solemnized  or  contracted. 

—  Validity  of  foreign  marriage. 

Cited  in  Hernandez's  Succession,  46  La.  Ann.  962,  24  L.R.A.  831,  15  So.  461, 
holding  remarriage  of  divorced  person  in  New  York  pursuant  to  contract  made 
in  France  contemplating  residence  in  Louisiana  valid  by  law  of  Louisiana. 

Cited  in  notes  in  8  A.  D.  133 ;  18  A.  D.  350,  on  law  governing  marriage  contract. 

Disapproved  in  Milliken  v.  Pratt,  125  Mass.  374,  28  A.  R.  241,  holding  that 
personal  capacity  to  contract  is  not  governed  by  domicil. 
Review  of  facta  on  appeal. 

Cited  in  Abat  v.  Doliolle,  4  Mart.  (La.)  316,  as  an  instaaee  of  judicial  r«fiaw 
on  a  statement  of  facts. 
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•  AM.  DEO.  SI,  SPRING  t.  TONGUE,  •  MASS.  88. 
Encumbrance,  what  is. 

Cited  in  Hull  ▼.  Stevenson,  13  Abb.  Pr.  N.  S.  196,  holding  accruing  rent  not 
within  covenant  against  encumbrances. 

Cited  in  reference  note  in  97  A.  D.  643,  on  what  is  encumbrance  within 
meaning  of  covenant  against  encumbrances. 

Cited  in  note  in  22  LJLA.  215,  on  right  of  pew  holder  to  attachment. 

Distinguished  in  Clark  v.  Perry,  30  Me.  148,  holding  statutory  liability  of 
stock  for  corporation's  debts,  the  same  being  greater  than  its  assets,  within 
covenant  against  encumbrances. 

«  AM.  DEO.   28,  PORTER  v.  Hllili,   0   MASS.   84. 
Effect  of  conveyance  by  one  of  several  cotenants. 

Cited  in  Griswold  v.  Johnson,  5  Conn.  363,  holding  cotenant's  deed  of  specific  part 
of  land  null  and  void;  Marshall  v.  Trumbull,  28  Conn.  183,  73  A.  D.  667,  holding 
same  of  deed  of  interest  in  gangway  reserving  use  of  same;  Boston  Franklinite 
Co.  V.  Condit,  19  N.  J.  Eq.  394;  McKey  v.  Welch,  22  Tex.  390,— holding  deed 
of  cotenant  of  specific  portion  of  land  void  as  against  other  cotenants;  Jewett 
V.  Stockton,  3  Yerg.  492,  holding  one's  right  of  partition  unaffected  by  his 
cotenanfs  deed  of  specific  part  of  land;  Hunt  v.  Crowell,  2  Edm.  Sel.  Cas.  386, 
holding  cotenanfs  grant  of  part  of  land  effective  to  convey  equitable  interest; 
Csmpau  V.  Campau,  19  Mich.  116,  holding  partition  deeds  of  certain  of  cotenants 
binding  on  them  but  not  on  others;  Holcomb  v.  Coryell,  11  N.  J.  Eq.  548,  holding 
cotenant's  deed  conveying  part  of  land  subsequently  allotted  him  valid;  Robinett 
V.  Preston,  2  Rob.  (Va.)  273,  holding  when  cotenant's  rights  involved  his  deed 
of  part  of  land  not  to  be  treated  as  void;  Boggess  v.  Meredith,  16  W.  Va.  1, 
holding  one  taking  part  of  land  from  cotenant  not  entitled  absolutely  to  that 
part  on  partition;  Jeffers  v.  Radcliff,  10  N.  H.  242,  construing  cotenant's  deed 
io  as  to  have  it  apply  to  whole  of  common  property;  White  v.  Sayre,  2  Ohio, 
110  (dissenting  opinion),  on  right  of  cotenant  to  convey  part  of  land. 
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CiUd  in  referenee  nolM  in  24  A.  D.  697,  on  eonreyancet  bj  metes  and  boandt; 
55  A.  8.  R.  168,  on  eonyeynnee  by  one  joint  tenant;  75  A.  D.  171,  172,  on 
conT^anee  of  hii  interest  by  tenant  in  oommon. 

Cited  in  notes  in  11  L.RJL  278,  on  oonTeyaaee  by  tenant  in  eommon  by  metes 
and  bounds;  100  A.  &  R.  640,  on  yalidity  of  ctrnTeyaaee  by  one  eotenant  of 
specific  part  of  common  property;  S3  A.  D.  620,  on  effect  of  adverse  holder 
admitting  one  ootenant  into  possession;  6  A.  D.  24,  on  joint  tenant's  ability 
to  convey  portion  of  premises  to  stranger. 

Distinguished  in  Thomas  t.  Pickering,  13  Me.  337,  holding  cotenant's  grantee 
of  part  of  land  entitled  to  plead  limitaticm  against  conflicting  rights. 

Explained  in  Worthington  t.  Staunton,  16  W.  Va.  208,  holding  grantee  in 
cotenant's  deed  entitled  to  have  same  annulled  on  allotment  of  part  conveyed 
to  other  cotenant. 

Disapproved  in  Gates  t.  Salmon,  35  Cal.  576,  05  A.  D.  139,  holding  grantee 
in  cotenant's  deed  of  part  of  land  proper  party  in  partition  suit 
Effect  of  grantor**  aoqmirlng  title  after  breach  of  wnrraaty. 

Cited  in  Blanchard  ▼.  Ellis,  1  Gray,  195,  61  A.  D.  417,  holding  erieted  grantee 
may  sue  on  covenant  of  warranty  though  grantor  subsequently  acquires  para- 
mount title;  Winslow  v.  Grindal,  2  Me.  64,  holding  remote  grantee  not  bound 
by  judgment  recovered  by  original  grantee  on  covenants  of  warranty;  Noonaii 
▼.  Ilsley,  21  Wis.  139,  holding  interest  on  consideration,  measure  of  damages 
in  action  on  warranty  when  grantor  subsequently  acquired  good  title;  Bank 
of  Utica  V.  Mersereau,  3  Barb.  Ch.  528,  on  effect  of  recovery  on  ooTcnant  of 
warranty  as  estoppel. 

Distinguished  in  Bowne  v.  Wolcott,  1  N.  D.  415,  48  N.  W.  336,  holding  one 
taking  full  equitable  interest  in  public  lands  entitled  to  but  nominal  dsmsges 
in  action  on  warranty. 
Execution  against  one  of  sereral  ootenants,  Talldltj  and  effect  of. 

Cited  in  Blossom  v.  Brightman,  21  Pick.  283;  Smith  t.  Benson,  0  Vt.  138, 
31  A.  D.  614;  French  v.  Lund,  1  N.  H.  42,  8  A.  D.  31,— holding  executioB 
against  cotenant's  interest  levied  on  part  of  land  void;  Davis  ▼.  Barnard,  60 
N.  H.  550,  holding  execution  against  cotenant  as  if  sole  owner  of  whole  tract 
valid;  Brown  v.  Bailey,  1  Met.  254,  holding  execution  against  cotenant  levied 
on  part  of  land  subsequently  allotted  debtor  valid;  Bartlet  v.  Harlow,  12  Mass. 
348,  7  A.  D.  76,  holding  that  execution  against  part  of  common  property  does 
not  entitle  creditor  to  hsve  partition  of  thst  part;  Smith  v.  Knight,  20  N.  H.  9, 
on  estoppel  of  cotenant  to  question  levy  against  part  of  land;  Campau  v.  Godfrey, 
18  Mich.  27,  100  A.  D.  133,  on  validity  of  execution  against  one  cotenant  levied 
on  distinct  parcels  of  land;  Thompson  v.  Barber,  12  N.  H.  563,  holding  execution 
against  cotenant's  interest  levied  on  one  of  several  distinct  parcels  void. 

Cited  in  reference  note  in  75  A.  D.  172,  on  levy  of  execution  on  part  of 
interest  of  one  cotenant. 

Cited  in  note  in  7  A.  D.  271,  <m  levy  of  executi<m  against  tenant  in  eommon 
by  metes  and  bounds. 

Criticized  in  Butler  v.  Roys,  25  Mich.  53,  12  A.  R.  218,  holding  execuUon 
sale  of  cotenant's  interest  in  part  of  property  consisting  of  distinct  freeholds 
vaUd. 
Effect  of  parol  partition. 

Cited  in  Berry  v.  Seawall,  13  C.  C.  A.  101,  31  U.  S.  App.  30,  66  Fed.  742, 
holding  parol  partition  within  statute  of  frauds;  Ballon  t.  Hak,  47  N.  H. 
347,  93  A.  D.  438,  holding  cotenanfs  grantee  not  liable  for  converting  crops 
though  partition  not  in  writing;  Perkins  v.  Pitts,  11  Mass.  125,  to  point  that 
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parol  partition  Ss  Toid;  Den  ex  dem.  Woodhull  v.  Longstreet,  18  K.  J.  L.  405 
(dissenting  opinion),  on  effect  of  parol  partition. 

Cited  in  note  in  92  A.  D.  121,  on  parol  partitions  invalidated  by  statute 
of  frauds. 

Distinguished  in  Shepard  v.  Rinks,  78  III.  188,  holding  that  possession  under 
parol  partition  may  sustain  presumption  of  legal  partition. 

Disapproved  in  Wood  v.  Fleet,  36  N.  T.  490,  93  A.  D.  528,  holding  parol 
partition  followed  by  possession  in  accordance  therewith  binding. 

«  AM.  DEC.  S»,  BEARCE  T.  BARSTOW,  •  MASS.  46. 
"What  contraoU  affected  hj  usury. 

Cited  in  Lowell  v.  Johnson,  14  Me.  240,  holding  note  transferred  to  procure 
illegal  interest  according  to  prearrangement  usurious;  Qibson  v.  Steams,  3  N.  H. 
185,  holding  note  given  in  substitution  of  former  note  and  securing  usurious 
interest  usurious;  Steele  v.  Franklin,  5  N.  H.  376,  holding  note  given  adminis- 
trator in  substitution  of  usurious  note  to  intestate  usurious;  Stanley  v.  Kemp- 
ton,  30  Me.  118,  holding  third  party's  note  given  in  payment  and  discharge  of 
usurious  note  not  usurious;  State  Bank  v.  Ayers,  7  N.  J.  L.  130,  11  A.  D.  535, 
holding  same  of  note  given  for  balance  remaining  unpaid  on  usurious  note; 
Botsford  Y.  Sanford,  2  Conn.  276,  holding  same  of  surety's  note  substituted  for 
d^tor's  usurious  note  on  which  former  had  recovered;  Philips  v.  Gebhart,  53 
Iowa,  396,  5  N.  W.  683,  holding  same  of  notes  given  in  satisfaction  of  judgment 
recovered  on  usurious  notes;  Little  v.  White,  8  N.  H.  276,  holding  same  of 
administrator's  note  given  in  payment  of  his  intestate's  usurious  debt;  Wales 
v.  Webb,  5  Conn.  154,  holding  same  of  bond  of  third  party  given  in  substitution 
for  usurious  note  on  payee's  promise  to  pay  bond;  McArthur  v.  Schenck,  31 
Wis.  673,  11  A.  R.  643,  holding  where  usury  was  paid  by  vendor  and  not  by 
vendee,  mortgage  fay  latter  not  usurious;  Cook  v.  Dyer,  3  Ala.  643,  holding 
plea  of  usury  not  open  to  junior  mortgagee  accepting  bill  in  favor  of  senior 
mortgagee  on  latter's  discharging  property;  Smith  v.  McMillan,  46  W.  Va.  577, 
33  S.  E.  283,  holding  usury  of  mortgage  indebtedness  no  defense  to  vendee  of 
land  assuming  same;  French  v.  Rowe,  15  Iowa,  563,  holding  maker  of  note 
estopped  by  misleading  statements  to  plead  usury  against  his  debtor's  assignee; 
Hrown  v.  Waters,  2  Md.  Ch.  201,  holding  agreement  discharging  usurious  con- 
tract and  combining  other  parties  and  considerations  not  usurious;  Wales  v. 
Webb,  5  Conn.  154  (dissenting  opinion),  to  point  that  substituted  security 
partakes  of  usury  of  original  security. 

Cited  in  notes  in  55  A.  D.  392,  on  intent  as  essential  to  usury;  7  A.  D.  264, 
on  sale  of  note  as  discount  greater  than  legal  rate  of  interest  as  usurious; 
11  A.  D.  779,  on  exchange  of  notes  for  pui-pose  of  raising  money  at  unlawful 
interest  as  usurious  transaction. 

Distinguished  in  Campbell  v.  Sloan,  62  Pa.  481,  holding  usurious  consideration 
not  recoverable  on  new  security  substituted  for  original;  Tait  v.  Hannum, 
2  Yerg.  350,  holding  usurious  note  given  in  payment  of  lender's  debt  unen- 
forceable in  hands  of  innocent  indorsee;  Allison  v.  Barrett,  16  Iowa,  278,  85 
•^  D.  516,  holding  maker  promising  subsequent  to  negotiation  to  pay  indorsee 
amonnt  of  note  not  estoppeid  to  plead  usury;  Botsford  v.  Sanford,  2  Conn.  276, 
holding  surety's  note  given  to  obtain  principal's  usurious  note  in  order  to 
enforce  latter  usurious. 
Wu>  mmj  plead  usury. 

^ted  in  Reading  v.  Weston,  7  Conn.  409,  holding  that  stranger  to  usurious 
contract  cannot  invalidate  it;    Carmichael   v.   Bodflsh,   32   Iowa,   418,   holding 
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ptoft  of  wmuj  not  opca  to  jadgmeiit  creditor  of  iniolvciit  mortgagor;  Dix  t. 
VftiiWyck,  2  Hill,  622,  holding  sheriff  executing  <ni  goods  entitled  to  show  in 
replevin  nturioiisaess  of  plaintiff's  mortgage. 

Cited  in  note  in  78  A.  D.  87,  on  usury  as  defense  by  grantee  to  mortgage 
assumed  bj  him. 

Distinguished  in  Richardson  y.  Field,  6  Me.  35,  holding  mortgagor  entitled 
to  show  usury  as  against  assignee  of  mortgagee  and  purchaser  of  equity  of 
redemption. 

«  AM.  DEC.  28,  SMITH  t.  MAYO,  9  MASS.  «2. 
How  far  contracts  of  Infant  binding. 

Cited  in  Roof  v.  Stafford,  7  Cow.  179,  holding  infant's  sale  of  chattel  not 
\oidable  during  his  minority;  Sharp  v.  Robertson,  76  Ala.  343,  holding  infant's 
pergonal  representatives  may  avoid  his  deed;  Tillinghast  v.  Holbrook,  7  R.  I. 
230,  holding  that  infant's  administrator  may  recover  note  negotiated  by  intestate 
though  given  him  for  land  sold  under  legislative  authority;  Hill  v.  Keyes,  10 
Allen,  258,  holding  debtor's  infancy  no  defense  to  creditor's  action  against 
nheriff  for  failure  to  serve  execution;  Simkins  v.  Searcy,  10  Tex.  Civ.  App. 
406,  32  S.  W.  849,  holding  attack  by  heirs  on  infant's  conveyance  four  yeara 
tliereafter  too  late. 
—  Ratlflontlonof. 

Cited  in  Hale  v.  Qerrish,  8  N.  H.  874,  holding  infant's  statement  on  becoming 
of  age  that  plaintiff  would  get  his  pay  insufficient;  Wilcox  v.  Roath,  12  Conn. 
550,  holding  same  of  promise  to  give  debt  attention  on  straightoiing  o«t  of 
business;  Benham  v.  Bishop,  9  Conn.  330,  23  A.  D.  358,  holding  same  of  snb- 
mis!4ion  to  arbitrament  of  question  of  his  liability  on  note;   Ford  v.  Phillips, 

1  Pick.  202,  holding  same  of  statement  that  he  owed  d^t  and  would  get  another 
bound  with  him;  Proctor  v.  6ears,  4  Allen,  95,  holding  same  of  letto-  disputing 
debt  but  agreeing  to  pay  part  of  it;  Smith  v.  Kelley,  13  Met  309,  holding  same 
of  his  failure  to  notify  vendor  of  intention  not  to  be  bound;  Orvis  v.  Kimball, 
3  N.  H.  314,  holding  infant's  on  his  majority  authorizing  agent  to  find  and  pay 
note  sufficient  ratification;  Hatch  v.  Hatch,  60  Vt  160,  13  AU.  791,  holding 
same  of  renewal  of  promise  to  pay  mother's  expenses  incurred  for  education; 
Jefford  V.  Ringgold,  0  Ala.  544,  holding  that  personal  representative  may  ratify 
infant's  contract;  Ferguson  v.  Bell,  17  Mo.  347,  holding  it  proper  that  adminis* 
trator  execute  deed  confirming  infant's  deed  ratified  when  of  age;  Allen  v. 
Poole,  54  Miss.  323,  holding  one's  executing  deed  of  land  a  disaffirmance  rather 
than  affirmance  of  mortgage  made  during  infancy. 

Cited  in  reference  note  in  36  A.  D.  298,  on  ratification  of  contract  by  infant 

Cited  in  note  in  18  A.  S.  R.  709,  710,  on  ratification  of  oontracts,  executory 
on  infant's  part,  by  new  promises  or  acknowledgments. 

Distinguished  in  Morse  v.  Wheeler,  4  Allen,  570,  holding  knowledge  that 
contract  made  during  infancy  is  unenforceable  not  essential  to  ratification; 
Wright  V.  Steele,  2  N.  H.  51,  holding  infant's  stating  on  his  majority  that  what 
was  justly  due  would  be  paid  sufficient. 

Disapproved  in  Henry  v.  Root,  33  N.  Y.  526,  holding  acts  of  ownership  after 
becoming  of  age  a  ratification  of  purchase  of  land. 
Revival  of  debt. 

Cited  in  Stark  v.  Stinson,  23  N.  H.  259,  holding  debt  discharged  by  bank- 
ruptcy not  revived  by  partial  payments. 
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•  AM.  DEC.  %9,  TLSUEY  r.  8TUBBS,  •  MASS.  «6. 
Riffht  of  sCoppace  In  trapsltii. 

Cited  in  Benediet  ▼.  Schaettle,  12  Ohio  St  615,  upholding  rendor's  right  of 
stoppage  in  trantitu  for  vendee's  insolvency  thou|^  it  existed  at  time  of  sale; 
NewhAll  Y.  VargM,  13  Me.  93,  29  A.  D.  489,  holding  right  of  stoppage  exists 
though  vendee  be  owner  of  ship  and  its  master  his  agent;  Holbrook  v.  Vose, 
6  Bosw.  76,  holding  right  not  affected  by  sale  by  vendee  unless  aeoompanied  by 
transfer  of  goods  or  bill  of  lading;  Mouille  v.  Hays,  4  Clark  (Pa.)  413,  holding 
return  of  purchaser's  notes  not  condition  precedent  to  stoppage  in  trwMitu; 
Cross  V.  O'Donnell,  44  N.  Y.  661,  4  A.  R.  721,  holding  statute  of  frauds  satisfied 
by  delivery  to  carrier  designated  by  buyer  notwithstanding  right  to  stop  in 
ifxmsUu;  Bolin  v.  Huffnagle,  1  Rawle,  9  (dissenting  opinion),  on  right  of  stop- 
page in  transitu. 

Cited  in  reference  note  in  28  A.  D.  550,  on  termination  of  right  of  stoppage 
ti»  transitu. 

Cited  in  notes  in  23  E.  R.  C.  430,  431,  on  right  of  stoppage  in  transitu; 
10  A.  R.  87,  on  who  may  exercise  right  of  stoppage  in  transitu;  23  A.  D.  614, 
as  to  when  right  of  stoppage  in  transitu  exists;  19  A.  R.  92,  on  right  of  stop- 
page in  transitu  as  affected  by  consignee's  assignment  of  bill  of  lading;  29  A.  D. 
388,  on  right  of  stoppage  in  transitu  after  delivery  on  board  vessel  or  other 
vehicle  of  vendee. 
Who  to  sue  for  damage  to  oonslgnment. 

Cited  in  Blum  v.  The  Caddo,  1  Woods,  64,  Fed.  Cas.  No.  1,573,  holding  con- 
signor not  proper  party  to  sue  for  damage  to  consignment  caused  while  in 
possession  of  carrier. 

•  AM.  DBC.  S6,  JOHNSON  t.  REBD,  9  MASS.  78. 
What  are  conditional  agreements. 

Cited  in  Porter  v.  Noyes,  2  Me.  22,  11  A.  D.  30,  holding  agreement  to  pay 
off  mortgage  and  receive  in  consideration  warranty  deed  conditional;  Griggs  v. 
Moors,  168  Mass.  354,  47  N.  E.  128,  holding  guaranty  of  debt  in  consideration 
of  creditor's  agreement  to  transfer  debtor's  collateral  dependent;  Kettle  v. 
Harvey,  21  Vt.  301,  holding  same  of  promise  to  pay  balance  due  on  day  subse- 
quent to  date  agreed  for  completion  of  work;  Soderberg  v.  Crockett,  17  Nev. 
409,  30  Pac.  826,  holding  same  of  promise  to  pay  plaintiff  certain  sum  on  his 
executing  deed;  Levering  v.  Phillips,  7  Pa.  387,  holding  promise  to  purchase 
judgment  presumably  conditional  on  its  assignment;  Amett  v.  Smith,  11  N.  D. 
55,  88  N.  W.  1037,  holding  that  vendee  agreeing  to  make  certain  deposits,  etc., 
can  put  vendor  in  default  only  by  so  doing;  Baboock  v.  Wilson,  17  Me.  372, 
36  A.  D.  263,  holding  promise  to  pay  money  at  fixed  period  independent  of 
covenant  to  convey  at  undetermined  time;  The  Wellsville  v.  Geisse,  3  Ohio  St. 
833,  holding  contract  for  repairing  old  machinery  and  installing  new  an  entire 
contract;  Dunn  v.  Moore,  16  III.  151,  holding  note  payable  at  expiration  of 
three  months'  school  term  unenforceable  on  showing  of  one  month's  teaching. 

Cited  in  notes  in  18  E.  R.  C.  618,  as  to  whether  covenant  is  dependent  or 
independent;  18  E.  R.  C.  615,  on  readiness  to  perform  covenant  as  condition 
precedent  to  recovery;  14  £.  R.  C.  690,  on  intent  of  parties  as  determining 
whether  stipulation  is  condition  precedent;  23  A.  D.  705,  on  loss  of  right  to 
recover  under  contract,  special  covenants  of  which  are  not  complied  with. 

Distinguished  in  Manning  v.  Brown,  10  Me.  49,  holding  promise  to  convey 
OB  purchaM  notea  being  paid  at  definite  time  independent. 
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ftMciMion  of  oontracU. 

Cited  in  Lightfoot  t.  Strahan,  7  Ala.  444,  holding  that  vendee  failing  to 
perform  condition  of  reecistion  cannot  resist  payment  of  his  note;  Armstrong 
V.  Mutual  L.  Ins.  Co.  121  Iowa,  362,  96  N.  W.  964,  holding  rescission  not 
established  where  insurance  policy  tortiouslj  procured  from  holder  was  rede- 
liTered  him;  McClung  ▼.  Lyster,  3  O.  Greene,  182,  holding  creditor  entitled  to 
full  amount  of  debt  on  failure  of  debtor  to  carry  out  compromise;  Coltyer  t. 
Moulton,  9  R.  I.  90,  98  A.  D.  370,  holding  one  assenting  to  countermanding 
order  for  work  entitled  only  to  compensation  to  that  time;  Pharr  v.  Bachelor, 
3  Ala.  237,  to  point  that  party  may  rescind  contract  on  other  party's  putting 
performance  beyond  his  power. 

Cited  in  note  in  74  A.  D.  667,  on  rescission  of  contract  by  mutual  agreement. 
Mutual  promises  as  oonslderatlon. 

Cited  in  reference  note  in  26  A.  D.  466,  on  mutual  promises  as  suflteient 
consideration  for  promise. 

6  AM.  DEC.  40,  MANLT  T.  UNITED  M.  St  F.  INS.  OO.  9  MASS.  85. 
Commencement  and  duration  of  risk  under  marine  policy. 

Cited  in  Folsom  y.  Merchants*  Mut.  M.  Ins.  Co.  38  Me.  414,  holding  time 
when  policy  of  marine  insurance  attaches  inferable  from  situation  of  parties. 
—  Shlp*8  location. 

Cited  in  Petrie  ▼.  Phenix  Ins.  Ca  132  N.  Y.  137,  30  N.  E.  380,  holding 
insurance  policy  not  void  for  uncertainty  because  not  specifically  designating 
point  of  destination  in  named  harbor;  Vigoreaux  v.  Lime  Rock  Ins.  Co.  50  Me. 
457,  8  A.  R.  428,  holding  statement  in  "time  policy^  of  ship's  whereabouts 
immaterial;  Martin  v.  Fishing  Ins.  Co.  20  Pick.  389,  32  A.  D.  220,  holding 
same  under  policy  insuring  ship  while  on  voyage  from  designated  port  for 
definite  period  from  certain  day;  Grousset  v.  Sea  Ins.  Co.  24  Wend.  209,  heading 
insurance  policy  on  ship  at  and  trom  certain  named  ports  for  definite  period 
a  "time  policy." 
Construction  of  contract. 

Cited  in  Filley  v.  Pope,  116  U.  S.  213,  29  L.  ed.  372,  6  Sup.  Ct.  Rep.  19, 
holding,  in  purchase  of  shipment  of  iron,  place  named  from  which  to  be  shipped 
i8  of  essence  of  contract. 

6  AM.  DEC.  46,  LUDDEN  t.  liBAVITT,  9  MASS.  104. 
Title  to  chattelch— Title  requisite  to  maintenance  of  trover. 

Cited  in  Dillenback  v.  Jerome,  7  Cow.  294,  holding  that  receiptor  to  officer  for 
goods  levied  on  cannot  maintain  trover;  Lawrence  v.  Bank  of  the  Republic,  3 
Robt.  142  (dissenting  opinion),  on  right  of  sheriff  to  maintain  trover  in  relation 
to  attached  goods. 

Cited  in  reference  notes  in  26  A.  D.  430,  on  trover  by  bailee;  1  A.  B.  688,  on 
action  of  trover  by  bailor  or  bailee;  64  A.  D.  664,  on  right  of  custodian  of  goods 
levied  upon  to  maintain  trover. 

Cited  in  note  in  23  A.  D.  686,  on  property  and  possession  sufficient  to  main- 
tain trover. 

Criticized  in  Norwood  v.  Na^ck,  3  Rich.  L.  296,  holding  that  one  interested  by 
officer  with  custody  of  chattels  may  maintain  trover;  Butts  v.  Collins,  13  Wend. 
139,  to  point  that  receiptor  to  officer  may  maintain  trover. 

Disapproved  in  Thayer  v.  Hutchinson,  13  Vt.  504,  37  A.  D.  607,  holding  that 
receiptor  to  officer  for  attached  property  may  maintain  trover. 
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—  Title  requisite  to  maintenance  of  replevin. 

Cited  in  Eastman  v.  Aveiy,  23  Me.  248;  Rosentreter  v.  Brady,  63  Mo.  App. 
398, — holding  that  receiptor  to  officer  for  attached  goods  cannot  maintain  replevin ; 
Chambers  v.  Huut,  18  N.  J.  L.  339,  holding  that  replevin  will  not  lie  by  one 
with  mere  naked  possessory  title;  Pease  v.  Ditto,  189  III.  456,  59  N.  £.  983,  hold- 
ing that  mere  custodian  or  servant  of  mortgagee  cannot  maintain  replevin; 
Mitchell  V.  Georgia  k  A.  R.  Co.  Ill  Ga.  760,  51  L.R.A.  622,  36  S.  E.  971,  holding 
mere  agent  not  entitled  to  maintain  action  for  recovery  of  possession  of  chat- 
tels; Wyman  v.  Dorr,  3  Me.  183,  holding  that  one  leasing  his  cattle  for  definite 
period  with  right  to  terminate  lease  on  giving  notice  cannot  bring  replevin  with- 
out notice;  Sibley  v.  Story,  8  Vt.  15,  holding  officer  intrusting  attached  property 
to  receiptor  may  maintain  replevin  against  him. 

Distinguished  in  Peters  v.  Stewart,  45  Conn.  103,  29  A.  D.  663,  upholding  right 
of  receiptor  to  sheriff  of  goods  attached  to  maintain  replevin. 

Criticised  in  Miller  v.  Adsit,  16  Wend.  335,  holding  that  receiptor  for  attached 
goods  binding  himself   to    return    same  may   maintain    replevin;    Robinson   v. 
Besarick,  156  Mass.   141,  30  N.  E.  553,  holding  replevin  will  lie  against  one 
receipting  to  officer  for  attached  goods. 
•»  Effect  of  execution  on  title  to  goods  attached. 

Cited  in  Derrick  v.  Cole,  60  Ark.  394,  30  S.  W.  760,  holding  property  levied  on 
not  subject  to  subsequent  seizure  under  another  writ;  Trovillo  v.  Tilford,  6  Watts, 
468,  31  A.  D.  484,  holding  third  person  intrusted  with  attached  goods  subject  to 
trespass  at  suit  of  sheriff;  Fuller  v.  luring,  42  Me.  481,  holding  that  seizure  of 
principal's  property  does  not  exempt  surety's  from  seizure  and  sale;  Churchill 
▼.  Warren,  2  N.  H.  298,  9  A.  D.  73;  Folsom  v.  Chesley,  2  N.  H.  432,— holding 
mere  seizure  on  execution  not  a  discharge  of  debt;  Rice  v.  Tower,  1  Gray,  426, 
holding  seizure  of  goods  on  execution  not  such  alienation  as  to  avoid  policy  of 
insurance;  Biscoe  v.  Sandefur,  14  Ark.  568,  holding  that  restoration  of  property 
levied  on  upon  giving  of  delivery  bond  releases  levy;  Com.  v.  Morse,  14  Mass. 
217,  holding  property  of  one  in  goods  intrusted  him  by  sheriff  not  such  as  to 
support  indictment  for  stealing  same  from  him;  Dufour  v.  Anderson,  95  Ind. 
302,  holding  attachor  not  proper  party  to  sue  for  taking  of  goods  from  officer. 

—  Title  to  sustain  allegation  of  ownership  in  indictment. 

Cited  in  SUte  v.  Lawler,  130  Mo.  366,  51  A.  S.  R.  575,  32  S.  W.  979,  holding 
indictment  alleging  wife,  in  charge  of  husband's  saloon,  owner  of  money  in  cash 
register,  bad;  State  v.  Morledge,  164  Mo.  522,  65  S.  W.  226,  holding  same  as  to 
indictment  alleging  that  money  belonged  to  barkeeper. 

«  AM.  DBC.  46,  ALLES  r.  HOLDEN,  0  MASS.  188. 
Rights  upon  assignment  of  choses  in  action. 

Cited  in  Robinson  v.  Schley,  6  Ga.  515,  holding  assignee  of  equitable  interest 
in  judgment  entitled  to  enforce  same  in  original  plaintiff's  name;  Cheever  v.  Mir- 
rick,  2  N.  H.  376,  holding  officer  satisfying  execution  creditor  may  with  his 
permission  renew  execution  against  debtor;  Famsworth  ▼.  Sweet,  5  N.  H.  267, 
holding  suit  maintainable  on  note  in  name  of  payee  for  benefit  of  real  party; 
Perkins  v.  Thompson,  3  N.  H.  144,  holding  right  to  set  off  executions  not  ap- 
plicable where  one  assigned  to  third  party ;  Price  v.  Bradford,  5  Ga.  364,  holding 
that  judgment  may  be  assigned  by  parol;  State  Treasurer  v.  Cross,  9  Vt.  289,  31 
A.  D.  626,  holding  it  no  defense  to  suit  against  subscriber  to  fund  that  sum  asked 
for  is  fully  raised. 

Distinguished  in  Whittier  v.  Heminway,  22  Me.  238,  38  A.  D.  309;  Morris  v. 
Lake,  9  Smedes  k  M.  521^  48  A.  D.  724,— holding  that  sheriff  paying  execution 
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creditor  witbout  Uking  aMignment  of  debt  cannot  subsequently  proceed  againjt 

debtor. 

Rl^ts  of  creditor  arlslni;  on  ne^ligewkot  of  sherUT. 

Cited  in  Gerriah  t.  Edaon,  I  N.  H.  82,  bolding  iheriiT  liable  for  neglect  in  tak- 
ing inauffideni  bail;  State,  David,  ProMcutor,  t.  Blundell,  40  N.  J.  L.  372,  hold- 
ing judgment  creditor  restored  to  his  original  remedies  on  debtor  being  out  of 
sheriiTs  eusto4j. 
Grataltova  pAjmsenta. 

Cited  in  Chester  t.  Plaiatow,  4S  N.  H.  542,  holding  payment  made  plaintifr 
by  county  for  support  of  p*aper  no  defense  to  actioB  against  town  for  same  sap- 
port. 

Cited  in  notes  in  12  A.  D.  682,  on  effect  of  payment  of  judgment  by  sheriff  to 
exonerate  himself;  99  A.  8.  R.  606,  on  subrogation  of  officer  paying  judgment  or 
execution. 

•  AM.  DSO.  49,  6TIN80N  ▼.  8UBiNC3l,  9  MASS.   14S. 
Release  of  dower. 

Cited  in  Summers  t.  Babb,  18  111.  483;  Robinson  v.  Bates,  3  Met  40;  Matthews 
V.  Thompson,  186  Mass.  14,  104  A.  a  R.  660,  66  L.R.A.  421,  71  N.  E.  93;  Bohaa- 
non  T.  Combs,  97  Mo.  446,  10  A.  S.  R.  328,  II  a  W.  232;  Wells  t.  Estes,  154  Mo. 
291,  66  a  W.  256;  Malloney  t.  Horan,  49  N.  T.  Ill,  10  A.  R.  336,  12  Abb.  Pr.  N. 
S.  289;  Munger  t.  Perkins,  62  Wis.  499,  22  N.  W.  511,— holding  that  seUlng  aside 
husband's  fraudulent  deed  in  which  wife  joined  restores  her  dower;  Bealey  t. 
Blake,  163  Mo.  667,  65  S.  W.  288,  holding  same  as  to  yoluntary  deed;  Douglass 
V.  M'Coy,  6  Ohio,  622,  holding  that  husband's  deed  in  which  wife  joined  does 
not  pass  dower  if  deed  conveyed  no  lands;  Smith  t.  Howell,  53  Ark.  279,  13  a  W. 
929,  holding  that  release  of  dower  fails  where  husband's  deed  proves  ineffectual; 
Blain  t.  Harrison,  II  111.  384,  holding  same  where  husband  previously  conveyed  the 
estate;  Follansbee  v.  Follansbee,  1  App.  D.  C.  326,  holding  wife's  joining  in  mort- 
gage given  for  fictitious  debt  not  a  release  of  dower;  Walker  v.  Walker,  101 
Mass.  169,  holding  that  subsequent  avoidance  of  guardian's  sale  of  ward's  land 
revives  guardian's  right  of  dower;  Nickell  v.  Tonilinson,  27  W.  Va.  697,  holding 
wife's  joining  in  husband's  deed  not  operative  to  release  her  dower  in  favor  of 
stranger;  Cox  v.  Wilder,  Fed.  Cas.  No.  3,300,  holding  wife  joining  in  deed  with 
husband  proper  party  in  suit  by  assignee  in  bankruptcy;  French  v.  Lord,  69  Me. 
637,  on  release  of  dower  failing  on  husband's  deed  proving  inoperative. 

Cited  in  reference  note  in  10  A.  S.  R.  330,  on  joinder  by  wife  in  deed  after- 
wards set  aside  as  fraudulent  as  bar  to  dower. 
Effect  Ib  suit  on  warranty  of  grantor's  subsequently  acquiring  title. 

Cited  in  Bank  of  Utica  v.  Mersereau,  3  Barb.  Ch.  528;  Parker  v.  Brown,  15  N.  H. 
176, — on  effect  of  recovery  on  warranty  as  estoppel;  Noonan  v.  Illsley,  21  Wis. 
139,  holding  that  measure  of  damages  for  breach  of  warranty  is  interest  on  con- 
sideration to   time  grantor   acquires  title. 
Estoppel  by  receiving  benefits. 

Cited  in  Sioux  City  v.  Chicago  &  N.  W.  R.  Co.  129  Iowa,  694,  113  A.  S.  R.  501, 
106  N.  W.  183,  holding  that  party's  advantage  in  pleading  certain  conveyance 
estops  him  from  subsequently  attacking  same. 

•  AM.  DEC.  52,  lilXCOLX  A  K.  BANK  v.  PAGE,  9  MASS.   155. 
Effect,  etc.,  of  usage  and  customa. 

Cited  in  Sampson  v.  Qaasam,  6  Port.  (Ala.)  123,  30  A.  D.  578,  holding  custom 
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tbat  words  ''dangers  of  river"  understood  to  cover  accidental  fire  on  ship  prov- 
able; Stamford  Bank  v.  Ferris,  17  Conn.  259,  holding  that  usage  of  bank  to 
have  collateral  assigned  it  in  cashier's  name  vests  title  in  bank;  Haven  v.  Went- 
worth,  2  N.  H.  03,  holding  usage  of  agent  with  respect  to  funds  binding  on 
principal;  United  States  v.  Arredondo,  6  Pet.  691,  8  L.  ed.  647,  to  point  that 
general  customs  are  to  be  considered  as  law  in  construing  treaty ;  Webster  Wagon 
Co.  ▼.  Home  Ins.  Co.  27  W.  Va.  314,  holding  a  debt  nominally  contingent  by 
reason  of  method  of  keeping  books  not  exempt  from  garnishment. 

Cited  in  note  in  8  LJLA.  860,  on  binding  effect  of  custom  and  usage. 
—  In  respect  to  bills  and  notes. 

Cited  in  Maine  Bank  v.  Smith,  18  Me.  99,  holding  usage  of  bank  to  demand 
payment  of  notes  by  mail  provable;  Hartford  Bank  v.  Stedman,  3  Conn.  489, 
holding  same  as  to  usage  of  bank  in  giving  notice  of  dishonor  of  note;  Kilgore 
V.  Bolkley,  14  Conn.  362,  holding  evidence  of  local  custom  not  to  allow  days  of 
grace  on  certificate  of  deposit  provable;  Bowen  v.  Newell,  2  Duer,  684,  holding 
same  as  to  checks;  Renner  v.  Bank  of  Columbia,  9  Wheat.  681,  6  L.  ed.  166,  hold- 
ing custom  of  local  bank  to  allow  four  days  of  grace  provable;  Dorchester  ft  M. 
Bank  v.  New  England  Bank,  1  Cush.  177,  on  point  that  usage  of  bank  is  binding 
on  persons  dealing  with  it;  Whittier  v.  Graffan,  3  Me.  82,  holding  that  in  ab- 
sence of  usage  to  contrary  demand  of  payment  cannot  be  made  by  mail. 

Cited  in  reference  notes  in  7  A.  D.  26,  as  to  usage  of  banks  forming  part  of  con- 
tracts entered  into  by  persons  dealing  with  them;  13  A.  D.  288,  on  effect  of 
usage  to  show  authorization  of  cashier's  indorsement  of  note  belonging  to  bank. 

Cited  in  notes  in  60  A.  D.  97,  on  banking  customs  and  their  validity;  77  A. 
8.  R.  628,  on  usage  or  custom  of  collecting  banks;  34  A.  D.  309,  on  question  of 
usage  of,  and  instructions  to,  collecting  bank;  21  L.R.A.  441,  on  banking  custom 
as  to  demand  and  notice. 

Distinguished  in  Leavitt  v.  Simes,  3  N.  H.  14,  holding  usage  of  bank  to  demand 
payment  of  note  before  due  inadmissible  unless  indorser  conformed  thereto;  Dab- 
ney  ▼.  Campbell,  9  Humph.  680,  holding  one  having  no  previous  dealings  with  a 
bank  not  bound  by  its  custom  in  protesting,  etc.,  notes;  Central  Bank  v.  Davis, 
19  Pick.  373,  holding  indorser  not  bound  l^  rule  of  bank  as  to  notice  when  not 
uniformly  enforced;  Barry  v.  Morse,  3  N.  H.  132,  holding  indorser 's  agreement 
to  waive  demand  and  notice  of  nonpayment  inadmissible  to  vary  legal  effect  of 
indorsement. 
Evidenoe  as  to  cnstom. 

Cited  in  note  in  26  A.  D.  S72,  on  admissibility  of  evidence  of  usage. 

Criticised  in  Barlow  v.  Lambert,  28  Ala.  704,  66  A.  D.  374,  holding  evidence 
of  local  custom  admissible  to  show  that  provincialisms  and  technicalities  of  science 
and  oommeree  have  acquired  known  fixed  and  definite  meaning  different  from 
ordinary  imports 
I>eniand  for  payment  of  notes. 

Cited  in  Dennie  v.  Walker,  7  N.  H.  199,  holding  demand  of  payment  of  note  at 
maker's  domioil  necessary  though  he  be  at  sea;  Blaffer  v.  Herman,  7  La.  Ann. 
669,  holding  indorser  inducing  holder  to  delay  demand  estopped  to  plead  laches. 

6  AM.  DBO.  55,  OROSSEN  v.  HUTCHINSON,  9  MASS.  205. 
Maker's  Insolvency  as  affecting  necessity  for  demand,  etc. 

Cited  in  Bishop  v.  Bradford,  16  Ala.  769,  holding  insolvency  of  maker  of  note 
no  ezciise  for  ladies  of  holder  in  not  procuring  return  of  nulla  bona;  Lawrence 
▼.  Langley,  14  N.  H.  70,  holding  insolvency  of  maker  of  note  no  excuse  for  hold- 
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er't  Ueh«t  in  not  Biaking  leuoiULble  demand;  Qroton  t.  Dallheim,  6  Me.  478, 
holding  Mune  at  to  failure  to  give  leaaonable  notice  to  indorser. 

Cited  in  reference  notes  in  12  A.  D.  392;  22  A.  S.  R.  748, — on  maker's  in- 
solvency excusing  demand  and  notice  on  note;  6  A.  D.  99;  6  A.  D.  572;  43  A.  D. 
248,— <m  insolvency  of  maker  of  note  as  affecting  necessity  for  notice  to  in- 
dorser; 18  A.  D.  652,  on  effect  of  insolvency  of  maker  to  dispense  with  necessity 
of  notice  to  charge  indorser. 

Cited  in  note  in  4  A.  D.  49,  on  waiver  of  demand  and  notioe  of  nonpayment. 

•  AM.  DEO.  58,  CATIilN  t.  WARE,  9  MASS.  818. 
NeoeMlty  and  rafllclency  of  M^nowledgment. 

Cited  in  Catlin  v.  Washburn,  3  Vt.  26|  holding  unacknowledged  deed  sofBciently 
authenticated  by  certificate  of  proof  by  subscribing  witnesses. 
—  By  married  woman. 

Cited  in  Perkins  v.  Richardson,  II  Allen,  538,  holding  joint  deed  competent 
evidence  though  adcnowledged  by  husband  only;  Simms  v.  Hervey,  19  Iowa,  273, 
holding  aoknowledgmsnt  of  deed  by  married  woman  not  essential  to  its  validity 
between  the  parties;  Converse  v.  Warren,  4  0.  Qreene,  158,  holding  certificate 
of  acknowledgment  by  married  woman  fatally  defective  where  it  does  not  state 
that  she  was  made  acquainted  with  it  or  relinquished  her  dower. 

Cited  in  note  in  41  A.  D.  180,  on  private  examination  of  married  woman  on  tak- 
ing her  acknowledgment. 
Effect  of  merely  signing  deeds  and  oontracCs. 

Cited  in  Hubbard  v.  Knous,  3  Gray,  567,  holding  one  signing  lease  made  to  others 
not  liable  thereon;  Townsend  v.  Coming,  23  Woid.  435,  holding  agent  signing 
deed  showing  no  intention  to  bind  himself  not  bound  ther^yy;  Stone  v.  Sledge, 
87  Tex.  49,  47  A.  6.  R.  65,  26  S.  W.  1068,  holding  same  as  to  one  signing  joint 
deed;  Peabody  v.  Hewett,  52  Me.  33,  83  A.  D.  486,  holding  same  as  to  joint 
deed  signed  by  one  whose  name  does  not  appear  in  body  thereof ;  Gibson  v.  Bailey, 
9  N.  H.  168,  on  effect  of  deed  merely  signed  to  convey  estate;  Episcopal  Church  v. 
Varian,  28  Barb.  644,  holding  <me  signing  ccmtract  purporting  to  bind  persona 
named  therein  not  himself  bound;  Stanton  v.  Camp,  4  Barb.  274,  holding  agoit 
signing  contract  as  agent  not  personally  bound;  Harper  v.  Gilbert,  5  Cnsh.  417, 
holding  indenture  of  apprenticeship  not  containing  words  expressive  of  minor's 
consent  invalid  notwithstanding  his  signature. 

Cited  in  reference  note  in  23  A.  S.  R.  84,  as  to  whether  deed  is  binding  on  one 
not  named  therein  as  grantor. 

Cited  in  notes  in  25  A.  D.  226,  as  to  when  deed  is  binding  upon  person  not 
named  as  a  party;  13  L.RJk.(N.S.)  302,  on  effect  of  deed  or  mortgage  on  one  who 
signs,  but  is  not  named  in  it. 

Criticized  in  Sterling  v.  Park,  129  Ga.  309,  121  A.  S.  R.  224,  13  LJRA.(NJ3.) 
298,  58  S.  E.  828;  Hrouska  v.  Janke,  66  Wis.  252,  28  N.  W.  166,—holding  joint 
deed  effective  to  convey  interest  of  one  executing  same  though  not  named  therein. 
Of  husband  and  wife. 

Cited  in  Powell  v.  Monson  k  B.  Mfg.  Co.  3  Mason,  347,  Fed.  Cas.  No.  11,356, 
holding  that  wife's  joining  in  husband's  deed  not  mentioning  her  conveys  neither 
her  estate  nor  dower;  Heaton  v.  Fryberger,  38  Iowa,  185,  holding  same  as  to  her 
estate;  Stevens  v.  Owen,  25  Me.  94,  holding  words  "in  token  of  her  free  ctmsoit" 
in  deed  signed  by  wife  not  sufficient  to  bar  dower;  Hoge  v.  Hollister,  2  Tenn. 
Ch.  606,  holding  wife's  signature  to  husband's  deeds  not  effective  to  bar  her 
homestead;  Greenough  v.  Turner,  II  Gray,  332,  holding  same  as  to  husband's 
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deed  with  wife's  name  in  final  clause  and  signed  by  her;  Leavitt  v.  Lamprey,  13 
Pick.  382,  23  A.  D.  685,  holding  wife's  joining  in  deed  correcting  prior  deed  not 
sufficient  to  bar  dower ;  Flagg  v.  Bean,  25  N.  H.  49,  holding  wife's  joining  in  hus- 
band's deed  purporting  to  convey  fee  in  land  held  by  the  curtesy  inoperative; 
Wildes  V.  Vanvoorhis,  15  Gray,  139;  M'Farland  v.  Febiger,  7  Ohio,  pt.  1,  p.  194, 
28  A.  D.  632, — ^holding  wife  merely  joining  in  husband's  deed  not  concluded  by  its 
covenants;  Johnson  v.  Montgomery,  51  111.  185;  Sturdevant  ▼.  Norris,  30  Iowa, 
65,— holding  wife's  joining  in  husband's  deed  bars  dower;  Warner  v.  Peck,  11  R.  I. 
431,  holding  husband's  joining  in  wife's  deed  not  compliance  with  statute  requir- 
ing conveyance  by  them  respectively ;  Clark  v.  Clark,  16  Or.  224,  18  Pac.  1,  holding 
by  statute  husband's  jointly  signing  deed  with  wife  effective  to  convey  her 
lands;  White  v.  Graves,  107  Mass.  325,  9  A.  R.  38,  holding  married  woman  join- 
ing in  husband's  deed  and  suffering  same  to  be  delivered  estopped  to  set  up 
fraud. 

Cited  in  reference  note  in  47  A.  S.  R.  71,  on  effect  of  wife's  joining  in  hus- 
band's deed  where  her  name  does  not  appear  in  body  thereof. 

Distinguished  in  Smith  v.  Handy,  16  Ohio,  191,  holding  that  wife's  joining  in 
granting  part  of  deed  bars  her  dower;  Dooley  v.  Villalonga,  61  Ala.  129,  holding 
that  wife's  signature  to  husband's  deed  satisfies  statute  requiring  wife's  ''volun- 
tary signature  and  assent"  to  conveyance  of  homestead. 
Widow's  right  to  increased  value  of  land  on  assignment  of  dower. 

Cited  in  Baden  v.  McKenny,  7  Mackey,  268;  Thompson  v.  Morrow,  5  Serg.  & 
R.  289,  9  A.  D.  358, — holding  wife  endowable  in  present  value  of  land  less  alienee's 
improvements;  Barney  v.  Frowner,  9  Ala.  901,  holding  widow  entitled  to  value 
of  land  at  time  of  husband's  alienation;  Sturtevant  t.  Phelps,  16  Gray,  50,  hold- 
ing alienee  of  husband  entitled  to  show  improvements  made  by  him;  Summers 
V.  Babb.  13  111.  483,  holding  wife  not  entitled  to  increased  value  of  land  arising 
from  alienee's  expenditures;  Allen  v.  McCoy,  8  Ohio,  418  (dissenting  opinion), 
on  right  of  widow  to  dower  in  improvements  by  alienee;  Goxe  v.  Higbee,  UN. 
J.  L.  395,  holding  plea  in  bar  of  claim  of  dower  setting  up  alienee  had  made 
improvements  bad. 

Cited  in  reference  notes  in  26  A.  D.  231;  32  A.  D.  634,— on  what  will  bar 
dower;  61  A.  S.  R.  829,  as  to  when  dower  is  barred  by  conveyance  or  encum- 
brance; 32  A.  D.  140,  as  to  when  and  how  widow's  right  to  dower  is  barred;  68 
A.  D.  618,  on  dower  rights  in  improvements. 

Cited  in  notes  in  23  A.  D.  687,  on  bar  of  wife's  dower  by  her  conveyances;  39 
A.  8.  R.  36,  on  modes  by  which  dower  is  set  apart  to  widow. 
Right  of  widow  to  crops  as  against  heir. 

Cited  in  Parker  v.  Parker,  17  Pick.  236,  holding  widow  entitled  to  crops  in 
dower  land  as  against  heir. 

6  AM.  DEC.  58,  DICKINSON  t.  BARBER,  9  MASS.  225. 
.  Liability  of  Insane  persons. 

Cited  in  Teates  t.  Reed,  4  Blackf.  463,  32  A.  D.  43,  holding  direct  proof  of 
insanity  of  defendant  in  slander  suit  admissible  in  mitigation  of  damages. 

Cited  in  notes  in  15  A.  D.  369,  on  liability  of  insane  person  for  tort;  2  A.  S.  R. 
143,  on  liability  of  lunatic  for  torts;  42  A.  S.  R.  754;  26  L.R.A.  154,— on  civil 
liability  of  insane  person  for  libel  and  slander. 
Opinion  evidence. 

Cited  in  notes  in  19  A.  D.  408;  52  A.  D.  156;  58  A.  D.  305, — on  opinions  of 
witnesses  as  evidence;  10  A.  D.  120,  on  evidence  as  to  sanity;  41  A.  D.  464,  on 
Am.  Dec.  Vol.  I.— 54. 
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opinkMit  of  witnesMS  as  crfdence  of  iBsanity:  22  A.  D.  674,  on  opinions  of  wit- 
nesses as  to  insanity  of  defendant;  11  A.  D.  657,  on  witnesses  to  prove  testator^ 
insanitj. 

—  Bzperta. 

Cited  in  People  t.  Lake,  12  N.  T.  96S,  holding  mental  experts*  opinion  admis* 
Bible  as  to  what  the  facts  proved  indicate;  Tebbetts  v.  Haskins,  10  Me.  283, 
holding  opinion  of  master  builder  who  examined  house  admissible  to  prove  eost 
of  labor  and  material  in  same;  Fairchild  v.  Basoomb,  35  Vt.  398,  holding 
hypothetical  question  as  to  testator's  sanity  proper  for  mental  expert  hearing 
the  testimony;  People  v.  Nino,  149  N.  Y.  317,  12  N.  Y.  Crim.  R.  228,  43  N.  E. 
853,  holding  facts  the  basis  of  mental  expert's  opinion  and  the  result  of  personal 
interview  admissible;  Heald  v.  Thing,  45  Me.  392,  holding  mental  expert's  testi- 
mony based  on  statements  incompetent  as  evidenee  inadmissible ;  People  v.  Strait, 
148  N.  Y.  566,  12  N.  Y.  Crim.  R.  145,  42  N.  E.  1045,  holding  menUl  expert's 
opinion  based  on  story  privately  told  him  inadmissible;  Wetherbee  v.  Wetherbee, 
38  Vt.  454,  holding  consulting  physician's  opinion  as  to  testator's  condition  in- 
admissible when  based  on  representations  of  attending  physician  not  in  evidenee; 
Pahner's  EsUte,  12  PhiU.  124,  35  Phila.  Leg.  Int.  234,  5  W.  N.  C.  542,  holding 
expert  testimony  based  on  few  facts  insufficient  to  establish  testator's  mental 
incapacity;  Jefferson  Ins.  Co.  v.  Cotheal,  7  Wend.  72,  22  A.  D.  567,  holding 
expert  testimony  inadmissible  to  prove  that  fire  risk  was  increased  by  alteratioii 
in  building. 

Cited  in  notes  in  6  A.  D.  60,  on  admissibility  of  opinions  of  experts  as  to 
person's  sanity;  39  L.R.A.  309,  on  expert  opinions  as  to  sanity  or  insanity  from 
observation. 

Distinguished  in  Peterborough  v.  Jaffrey,  6  N.  H.  462,  holding  value  of  land  not 
a  question  for  expert  opinion. 

—  Of  nonexperts. 

Cited  in  Grant  v.  Thompson,  4  Conn,  203,  10  A.  D.  119;  Potts  v.  Honse,  6  Gs. 
324,  50  A.  D.  329, — holding  opinion  evidence  when  facts  on  which  based  testified 
to  admissible;  Hardy  v.  Merrill,  56  N.  H.  227,  22  A.  R.  441,  holding  same  as  to 
opinion  as  to  testator's  sanity;  Clark  v.  State,  12  Ohio,  483,  40  A.  D.  481,  holding 
same  as  to  opinion  as  to  sanity  of  defendant  in  homicide  proceeding;  Porter  r. 
Pequonnoc  Mfg.  Co.  17  Conn.  249,  holding  same  as  to  opinion  as  to  sufficiency  of 
dam;  Beaubien  v.  Cicotte,  12  Mich.  459,  holding  opinions  of  persons  who  have 
observed  testator  admissible  as  to  his  sanity;  Smith  v.  Smith,  157  Mass.  389,  32 
N.  E.  348,  holding  opinion  of  ordinary  witness  as  to  testator's  mental  condition 
inadmissible;  Westlake  v.  St.  Lawrence  County  Mut.  Ins.  Co.  14  Barb.  206, 
holding  opinion  of  witness  who  had  never  seen  will  inadmissible  to  prove  its 
value;  Brabo  v.  Martin,  5  La.  275,  holding  opinion  of  one  physician  not 
admissible  to  prove  skill  of  another  medical  expert;  Scott  v.  Hay,  90  Minn.  304, 
97  N.  W.  106,  holding  family  physician's  opinion  as  to  grantor's  mental  capadty 
admissible  in  connection  with  facts  on  which  based;  State  v.  Pike,  49  N.  H.  399. 
6  A.  R.  533;  Dewitt  v.  Barley,  9  N.  Y.  371  (dissenting  opinion),  as  to  admissi 
bility  of  nonexpert  opinion. 

Cited  in  reference  notes  in  40  A.  D.  488;  44  A.  D.  351;  52  A.  D.  389;  01 
A.  S.  R.  131,— on  nonexpert  witnesses  as  to  insanity;  10  A.  D.  450,  on  competency 
of  nonprofessional  witness  as  to  sanity  or  insanity  of  testator;  90  A.  D.  689,  on 
competency  of  opinions  of  nonprofessional  witnesses  as  to  sanity  or  testamentary 
capacity  of  testator. 

Cited  in  note  in  21  A.  D.  84.  of  nonexpert  testimony  as  to  mental  capacity. 
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DiiUnguiihed  in  Hastings  v.  Bider,  99  Mass.  622,  holding  same  as  to  opinion 
of  attending  physician. 

Limited  in  Dewitt  v.  Barley,  9  N.  Y.  371,  holding  opinion  of  n<mezpert  as  to 
grantor's  sanity  inadmissible  even  when  given  in  connection  with  facts. 
Evidence  as  to  mental  condition. 

Cited  in  Clinton  v.  Estes,  20  Ark.  216,  holding  evidence  to  show  how  long  con- 
tractor sufTered  with  epilepsy  admissible  to  prove  incapacity. 

—  Prior  or  sabseqnent  conduct  and  condition. 

Cited  in  Waterman  v.  Whitney,  11  N.  Y.  167,  62  A.  D.  71,  holding  subsequent 
declarations  of  testator  admissible  to  prove  prior  mental  condition;  Grant  v. 
Thompson,  4  Conn.  203,  10  A.  D.  119,  holding  same  as  to  prior  and  subsequent 
conduct  of  one  making  contract;  State  v.  Hays,  22  La.  Ann.  39;  Russell  v.  State, 
63  Miss.  367, — holding  same  as  to  mental  condition  of  defendant  in  homicide  pro- 
ceeding; McDaniel  v.  Crosby,  19  Ark.  533,  on  right  to  give  evidence  of  testator's 
mental  condition  previous  and  subsequent  to  execution  of  will. 
Involuntary  tort  feasors. 

Distinguished  in  Brown  v.  Collins,  53  N.  H.  442,  16  A.  R.  372,  holding  one  not 
liable  for  damage  caused  by  his  horses  frightened  by  locomotive. 

—  Lunatics. 

Cited  in  Morain  v.  Devlin,  132  Mass.  87,  42  A.  R.  423,  holding  lunatic  liable  for 
injuries  caused  by  defective  condition  of  premises  owned  by  him;  Mutual  F.  Ins. 
Co.  V.  Showalter,  3  Pa.  Super.  Ct.  452,  40  W.  N.  C.  80,  holding  same  as  to 
damages  caused  by  6re  originated  by  lunatic. 

•  AM.  DEC.  6S,  FOWLER  v.  BEBEE,  t  MASS.  2S1. 
Validity  of  acts  of  de  facto  officer. 

Cited  in  Doe  ex  dem.  Burke  v.  Elliott,  26  N.  C.  (4  Ired.  L.)  356,  42  A.  D.  142, 
holding  official  acts  of  constable  de  facto  valid  as  to  third  parties;  Kaufman 
V.  Stone,  25  Ark.  336,  holding  acts  of  officer  de  facto  valid  and  binding  as  to 
public  and  third  persons;  State  v.  Brown,  12  Minn.  538,  Gil.  448,  holding  that 
right  of  officer  de  facto  to  office  cannot  be  questioned  collaterally  until  settled 
in  direct  proceeding;  Trumbo  v.  People,  75  111.  561,  holding  official  acts  of 
de  facto  school  trustees  valid  as  to  third  parties;  Belfast  v.  Morrill,  65  Me.  580, 
holding  same  as  to  overseers  of  poor;  Yorty  v.  Paine,  62  Wis.  154,  22  N.  W.  137, 
liolding  same  as  to  town  officers;  Harbaugh  v.  Winsor,  38  Mo.  327,  holding  same 
as  to  clerk  of  court;  Tucker  v.  Aiken,  7  N.  H.  112;  Alvord  v.  Collin,  20  Pick. 
418, — ^holding  same  as  to  tax  collector;  Trinity  College  v.  Hartford,  32  Conn. 
452,  holding  same  as  to  commissioner;  State  ex  rel.  Brockmeier  v.  Ely  (N.  D.) 
14  L.R.A.(N.S.)  638,  113  N.  W.  711;  Griffin  v.  Cunningham,  20  Gratt.  31; 
Waleott  V.  Wells,  21  Nev.  47,  37  A.  S.  R.  478,  9  LJI.A.  59,  24  Pac.  367;  Cooper 
V.  Moore,  44  Miss.  386, — holding  same  as  to  judge;  Edson  v.  Munsell,  10  Allen, 
557;  Pritchett  v.  People,  6  111.  525, — holding  same  as  to  judge  of  probate; 
Prescott  v.  Hayes,  42  N.  H.  56;  Vanderberg  v.  Connoly,  18  Utah,  112,  54  Pac. 
1097;  Brown  v.  Lunt,  37  Me.  423;  Hinton  v.  Lindsay,  20  Ga.  746;  McGregor  v. 
Balch,  14  Vt.  428,  39  A.  D.  231, — holding  same  as  to  justice  of  the  peace; 
Snyder  v.  Schram,  59  How.  Pr.  404 ;  Elliott  v.  Willis,  1  Allen,  461 ;  Hammonds- 
port  Law,  Loan,  k  Collection  Asso.  v.  Kinzell,  43  Misc.  505,  89  N.  Y.  Supp. 
534, — holding  same  as  to  constable;  Moore  v.  Graves,  3  N.  H.  408;  Brooks  v. 
Rooney,  11  Ga.  423,  56  A.  D.  430;  Merrill  v.  Palmer,  13  N.  H.  184,  holding  same 
as  to  deputy  sheriff;  Bucknam  v.  Rugglcs,  15  Mass.  180,  8  A.  D.  98, — holding  same 
as  to  sheriff;  Doty  v.  Gorhara,  5  Pick.  487,  16  A.  D.  417,  holding  proof  of  de  jure 
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nature  of  officer  not  neoetsary  to  validity  of  sale;  Wilcox  t.  Smith,  5  Wend. 
231,  21  A.  D.  213,  holding  constable  justified  in  serving  process  regula.r  on  fac* 
though  issued  by  an  officer  de  facto;  Shelby  v.  Alcorn,  30  Miss.  273,  72  A.  D.  16!), 
holding  that  void  appointment  to  office  may  be  declared  void  whenever  it  comes, 
even  incidentally,  in  question;  Conover  v.  Devlin,  15  How.  Pr.  470,  6  Abb.  Pr. 
228;  Phillips  v.  Payne,  92  U.  S.  130,  23  L.  ed.  649,— on  validity  of  acts  of 
de  facto  officer;  Twombly  v.  Kimbrough,  24  Ark.  459,  holding  official  acta  done 
without  color  of  title  invalid. 

Cited  in  reference  notes  in  16  A.  D.  419;  19  A.  D.  69,-— on  authority  of  officer 
de  facto. 

Cited  in  note  in  25  L.  ed.  U.  S.  314,  on  validity  of  facts  of  officer  de  facto. 

Distinguished  in  Matthews  v.  Copiah  County,  53  Miss.  715,  24  A.  R.  715,  hold- 
ing that  de  facto  officer  cannot  maintain   action   for  salary  or  oompensation 
attached  to  the  office. 
What  necessary  to  constitute  oAcer  de  facto. 

Referred  to  as  leading  case  in  State  v.  Carroll,  38  Conn.  449,  9  A.  R.  409,  hold- 
ing assumption  of  office  not  necessarily  under  color  of  election  or  appointment  by 
body  or  person  authorized  to  elect  or  appoint  to  constitute  one  a  justice  de  facta. 

Cited  in  Atty.  Gen.  v.  Crocker,  138  Mass.  214,  holding  assumption  of  office  need 
not  be  under  color  of  election  or  appointment  by  body  or  person  authorised  to 
elect  or  appoint  to  constitute  town  officers  de  facto;  Ex.  parte  Strang,  21  Cttiio 
St.  610 ;  Brown  v.  O'Connell,  36  Conn.  432,  4  A.  R.  89, — holding  same  aa  to  police 
judge;  People  v.  Cook,  14  Barb.  259,  holding  same  as  to  election  officers;  People 
ex  rel.  Phillips  v.  Lieb,  85  111.  484,  holding  same  as  to  assessor ;  Peck  v.  Holeombe, 
3  Port.  (Ala.)  329,  holding  order  of  judge  declaring  an  office  vacant  conclusive 
while  in  force;  Re  Gunn,  50  Kan.  155,  19  L.R.A.  519,  32  Pac.  948  (di&senting 
opinion),  on  qualifications  for  officer  de  facto. 

Cited  in  notes  in  19  A.  D.  66,  on  who  are  officers  de  facto;  13  L.RJi.  178,  on 
distinction  between  officers  de  facto  and  de  jure;  15  LJl.A.(N.S.)  107,  on  dc  jure 
office  as  condition  of  de  facto  officer  when  denial  of  de  jure  office  involves  collateral 
attack  upon  legal  existence  of  municipal  or  quasi  municipal  corporations. 

Distinguished  in  Brown  v.  O'Counell,  36  Conn.  432,  4  A.  R.  89  (dissenting 
opinion),  on  essentials  of  officer  de  facto;  State,  Flaucher,  Prosecutor,  v.  C«mden. 
56  N.  J.  L.  244,  28  Atl.  82;  Norton  v.  Shelby  County,  118  U.  S.  425,  30  L.  ed. 
178,  6  Sup.  Ct.  Rep.  1121, — holding  that  there  can  be  no  officer  de  facto  where 
there  is  no  office  because  act  creating  it  unconstitutional. 

Determining  legal  title  to  oflRce  in  collateral  suit— Officer  not  a  partjr. 

Cited  in  Auditor  General  v.  Menominee  County,  89  Mich.  552,  51  N.  W.  483, 
holding  legal  title  of  de  facto  state  senator  not  triable  in  collateral  suit  to  which 
he  is  not  a  party;  Carleton  v.  People,  10  Mich.  250,  holding  same  as  to  board 
of  supervisors;  Alvord  v.  0)llin,  20  Pick.  418;  Tucker  v.  Aiken,  7  N.  H.  112,— 
holding  same  as  to  tax  collector;  New  York  v.  Tucker,  1  Daly,  107,  holding  same 
as  to  dock  master;  Monson  v.  Hunt,  17  Conn.  566,  holding  same  as  to  colonel; 
Plymouth  v.  Painter,  17  Onn.  585,  44  A.  D.  574,  holding  same  as  to  grand  juror; 
Trumbo  v.  People.  75  III.  561,  holding  same  as  to  school  trustee;  Cottrill  v. 
Myrick,  12  Me.  222,  holding  same  as  to  town  clerk;  Douglas  v.  Terrell,  11  Ala. 
683,  holding  same  as  to  county  treasurer;  Snyder  v.  Schram,  59  How.  Pr.  404; 
People  V.  Hopson,  1  Denio,  574;  Elliott  v.  Willis,  1  Allen,  461, — holding  same  as 
to  constable;  Bucknam  v.  Ruggles,  15  Mass.  180,  8  A.  D.  98,  holding  same  as  to 
sheriflf;  Merrill  v.  Pahner,  13  N.  H.  184;  Morse  v.  Calley.  5  N.  H.  222,— holding 
same  as  to  deputy  sheriff;  Ck>olidge  v.  Brigham,  1  Allen,  333;  Hinton  v.  Lindsay, 


Digitized  by 


Google 


853  NOTES  ON  AMERICAN  DECISIONS.  [62 

20  Ga.  746, — ^holding  same  as  to  justice  or  magistrate;  Spradliog  v.  State,  17  Ala. 
440;  Morris  t.  People,  3  Denio,  381;  State  ex  rel.  Atty.  Gen.  y.  Gleason,  12  Fla. 
100;  Ball  v.  United  States,  140  U.  S.  118,  35  L.  ed.  377,  11  Sup.  Ct.  Rep.  761; 
Cooper  V.  Moore,  44  Miss.  386;  Walcott  y.  Wells.  2  Nev.  47,  37  A.  S.  R.  478,  9 
L.R.A.  59,  24  Pac.  367;  Sheehan's  Case,  122  Mass.  445,  23  A.  R.  374,— holding 
same  as  to  judge;  Angell  v.  Steere,  16  R.  I.  200,  14  Atl.  81;  Prichett  v.  People, 
6  111.  525, — holding  same  as  to  judge  of  probate;  Fitcbburg  R.  Co.  v.  Grand 
Junction  R.  &  Depot  Co.  1  Allen,  552,  holding  same  as  to  commissioner;  Re  Boyle, 
9  Wis.  264;  Ex  parte  Ward,  173  U.  S.  452,  43  L.  ed.  765,  19  Sup.  Ct.  Rep.  469; 
Re  Ah  Lee,  6  Sawy.  410,  5  Fed.  899;  Smith  y.  Sullivan,  33  Wash.  30,  73  Pac. 
793, — holding  legal  title  to  office  of  committing  judge  not  questionable  in  habeas 
corpus  proceeding;  Merchants'  Nat.  Bank  y.  McKinney,  2  S.  D.  106,  48  N.  W. 
841,  holding  persons  appointed  to  office  de  facto  officers  though  appointing  power 
defective;  Board  of  Auditors  y.  Benoit,  20  Mich.  176,  4  A.  R.  382  (dissenting 
opinion),  on  de  jure  title  of  officer  in  collateral  suit;  People  v.  White,  24  Wend. 
520,  on  questioning  of  de  fare  title  of  officer  in  collateral  suit;  People  v.  White, 
24  Wend.  520  (dissenting  opinion),  on  right  of  party  directly  affected  by  act 
of  officer  to  question  his  de  jure  title. 

Distinguished  in  Ex  parte  Norris,  8  S.  C.  N.  S.  408,  holding  that  in  collateral 
proceeding  involving  validity  of  act  of  one  of  two  claimants  of  office  determina- 
tion of  apparent  title  necessary. 
—  In  suit  to  which  officer  is  a  party. 

C^ted  in  State  ex  rel.  Buttz  v.  Comptroller  General,  9  S.  C.  N.  S.  259;  Riddle 
V.  Bedford  County,  7  Serg.  Sl  R.  386;  Phelon  v.  Granville,  140  Mass.  386,  6  N.  E. 
269;  Dolliver  v.  Parks,  186  Mass.  499,— holding  title  to  office  triable  in  suit  by 
officer  for  fees;  Benoit  v.  Auditors,  1  Mich.  N.  P.  Supp.  LXI.  (dissenting  opinion), 
on  right  of  de  facto  officer  to  sue  for  salary;  Miller  v.  Callaway,  32  Ark.  666; 
Johnston  v.  Wilson,  2  N.  H.  202,  9  A.  D.  60;  Green  v.  Burke,  23  Wend.  490;  Short 
V.  Symmes,  150  Mass.  298,  16  A.  S.  R.  204,  23  N.  E.  42,— holding  title  to  office 
triable  in  suit  against  person  for  acts  done  as  officer;  Pooler  v.  Reed,  73  Me. 
129,  holding  legal  title  necessary  to  justification  in  suit  against  party  acting  as 
officer;  Colton  v.  Beardsley,  38  Barb.  29,  holding  prima  facie  proof  of  legal  title 
necessary  to  justify  acts  as  officer;  Colton  v.  Beardsley,  38  Barb.  29  (dissentiog 
opinion),  on  necessity  of  proof  of  legal  title  in  action  against  officer;  People  ex 
rel.  Steinert  v.  Anthony,  6  Hun,  142,  holding  evidence  of  illegality  of  title  of 
appointing  officer  admissible  in  quo  warranto  by  appointee  to  establish  his  title; 
McCoy  V.  Curtice,  9  Wend.  17,  24  A.  D.  113;  Hutchings  v.  Van  Bokkelen,  34  Me. 
126, — holding  proof  of  official  acts  prima  facie  evidence  of  l^gal  title  to  office  in 
proceeding  against  officer;  Hamlin  v.  Dingman,  41  How.  Pr.  132,  holding  one 
making  invalid  appointment  in  no  better  position  than  appointee  in  suit  for  mis- 
conduct of  latter;  Ramsey  County  ex  rel.  Lee  v.  Brisbin,  17  Minn.  451,  Gil.  429; 
Williamson  v.  Woolf,  37  Ala.  298, — ^holding  bondsmen  of  officer  de  facto  estopped 
fr<»n  denying  his  title  in  suit  on  bond;  Buck  v.  Eureka,  109  Cal.  504,  30  L.R.A. 
409,  42  Pac.  243,  holding  one  seeking  to  recover  for  legal  services  to  city  estopped 
fr<»n  denying  his  title  as  city  attorney;  State  v.  Wayne,  8  N.  C.  (1  Hawks.)  451, 
holding  party  estopped  from  denying  title  when  sued  for  acts  done  as  officer. 
Method  of  determining  title  to  office. 

Cited  in  Com.  v.  Hawkes,  123  Mass.  525,  holding  information  by  attorney  gen- 
eral proper  process  to  try  title  to  office;  New  York  v.  Flagg,  6  Abb.  Pr.  296, 
holding  injunction  proper  to  restrain  suits  for  salary  by  de  facto  officers  pending 
quo  warranto. 
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•  AM.  DE2C.  6S,  MOWBR  T.  I4EICE8TKR,  9  MASS.   24  7. 

lilabilUy  of  pabllo  bodlecH-Of  mudoipallty  for  negUgenoe  genermllir. 

Cited  in  Coleman  v.  Chester,  14  S.  C.  286;  Detroit  t.  Blackeby,  21  Mich.  84, 
4  A.  R.  450,  2  Legal  Gas.  337, — holding  municipality  not  liable  for  negligenee  of 
officers  except  by  authorization  or  ratification  of  their  acts;  Welsh  t.  Rutland, 
56  Vt.  228,  48  A.  R.  762,  holding  village  not  liable  for  negligence  of  engineer 
in  thawing  fire  hydrant;  Brown  v.  Vmalhaven,  65  Me.  402,  20  A.  R.  709;  Mitchell 
V.  Rockland,  52  Me.  118, — holding  city  not  liable  for  negligence  of  its  health 
officers;  Richmond  y.  Long,  17  Gratt.  375,  94  A.  D.  461,  holding  city  not  liable 
for  negligence  of  servants  in  conduct  of  hospital;  Johnson  v.  Somerville,  195  Mass. 
370,  10  L.R.A.(N.S.)  715,  81  N.  E.  268,  holding  dumping  of  ashes  collected  by 
order  of  city's  superintendent  not  act  of  city;  Jones  v.  New  Haven,  34  Conn.  1« 
holding  city  which  by  charter  had  control  of  shade  trees  liable  for  negligence  in 
failing  to  remove  dangerous  limb;  Keeley  v.  Portland,  100  Me.  260,  61  Atl.  180, 
holding  city  not  liable  for  injuries  from  defect  in  original  plan  and  construetioD 
of  sewer;  Barry  v.  Lowell,  8  Allen,  127,  85  A.  D.  690,  holding  city  not  liable 
for  neglect  of  sewer,  causing  overfiow  of  water  on  premises  not  connected  there- 
with. 

Cited  in  reference  notes  in  12  A.  S.  R.  476,  on  action  against  municipality  for 
negligence  as  to  duties;  36  A.  D.  84,  on  liability  of  municipal  corporation  for 
injuries  by    it. 

Cited  in  notes  in  2  L.RA.  712,  on  municipal  liability  as  matter  of  statute;  5 
A.  D.  43,  on  liability  of  cities,  towns,  etc.,  for  torts;  27  A.  D.  99,  on  munidpsl 
liability  for  injuries  caused  by  neglect  of  duty;  9  L.R.A.(N.S.)  383,  on  private 
action  for  violation  of  statutory  municipal  obligations;  19  L.R.A.  452,  on  dis- 
tinction between  public  and  private  functions  of  municipal  corporations  in  respect 
to  liability  for  negligence;  24  L.R.A.  592,  on  liability  for  property  destroyed  by 
mob. 

Distinguished  in  Rows  v.  Portsmouth,  56  N.  H.  291,  22  A.  R.  464;  Child  v. 
Boston,  4  Allen,  41,  81  A.  D.  680, — holding  city  liable  for  neglect  of  sewer,  caus- 
ing injury  to  property  connected  with  it;  Levy  v.  Salt  Lake  City,  3  Utah,  63, 
holding  city  liable  for  negligence  in  distribution  of  water  to  inhabitants;  Lenzen 
V.  New  Braunfels,  13  Tex.  Civ.  App.  335,  35  S.  W.  341,  holding  city  assuming  to 
furnish  water  for  fire  protection  lii^le  for  negligence  in  doing  so. 

Denied  in  Rhobidas  v.  Concord,  70  N.  H.  90,  85  A.  8.  R.  604,  51  L.RJI.  381, 
47  Atl.  82,  holding  city  liable  for  negligence  of  water  commissioners. 
—  Of  municipality  for  defective  streets. 

Cited  in  Navasota  v.  Pearoe,  46  Tex.  525,  26  A.  R.  279,  holding  city,  though 
given  exclusive  control  of  streets,  not  liable  for  defect  therein;  Galveston  v.  Pos- 
nainsky,  62  Tex.  118,  50  A.  R.  517,  holding  city  organised  under  special  charter 
liable  for  negligence  in  maintaining  streets;  Arkadelphia  v.  Windham,  49  Ark. 
139,  4  A.  S.  R.  32,  4  S.  W.  450,  holding  city  not  liable  for  defect  in  street;  Olivw 
V.  Worcester,  102  Mass.  489,  3  A.  R.  485,  holding  city  liable  for  injury  from  de- 
fect in  path  maintained  across  common;  Kenyon  v.  Indianapolis,  Wilson,  Super. 
Ct.  (Ind.)  129,  holding  municipal  corporation  having  ocmtrol  of  streets  liable 
only  for  failure  to  use  ordinary  care  to  detect  and  remedy  defects;  Buchanan  v. 
Barre,  66  Vt.  129,  44  A.  S.  R.  829,  23  L.R.A.  488,  28  Atl.  878,  holding  village 
not  liable  for  injury  from  ice  on  sidewalk;  Vandyke  v.  Cincinnati,  1  Disney 
(Ohio)  532,  holding  statutory  duty  of  city  to  keep  streets  repaired  and  free  from 
nuisances  not  to  extend  to  removal  of  ordinary  fall  of  snow;  Hutson  v.  New 
York,  5  Sandf.  289  (dissenting  opinion),  on  statutory  liability  of  municipal  cor< 
poration  for  negligence  in  maintaining  streets. 
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Cited  in  reference  notes  in  25  A.  D.  454;  61  A.  D.  705,  on  municipal  liability 
for  defective  streets;  35  A.  D.  542,  on  liability  of  municipality  or  private  cor- 
poration for  defective  streets  or  bridges;  38  A.  D.  253;  50  A.  D.  784;  52  A.  D. 
92,— on  liability  of  towns  for  defective  highways. 

Cited  in  notes  in  6  L.R^.  605,  on  duty  of  towns  and  villages  to  keep  high- 
ways in  safe  condition;  12  E.  R.  C.  692,  on  duty  of  county  to  repair  public 
bridges;  13  L.R.A.(N.S.)  1221,  on  common-law  liability  of  townships  for  defects 
in  highways;  63  A.  D.  350,  on  municipal  liability  for  failure  to  repair  streets 
and  highways ;  6  L.R^.  696,  on  liability  of  towns  and  villages  for  failure  to  keep 
highways  in  safe  condition;  12  E.  R.  C.  715,  on  liability  of  county  for  injury 
from  bridge  being  out  of  repair;  11  A.  R.  66,  on  liability  of  towns  and  counties 
for  injuries  caused  by  nonrepair  of  roads  and  bridges. 

Distinguished  in  Barry  v.  Port  Jervis,  64  App.  Div.  268,  72  N.  Y.  Supp.  104, 
holding  village  liable  for  defect  in  street;  Browning  v.  Springfield,  17  111.  143, 
63  A.  D.  357,  holding  city  liable  for  negligence  if  duty  to  repair  street  is  fully 
declared  and  power  to  do  so  given. 

—  Of  public  quasi  corporations  In  general. 

Cited  in  Dell  Rapids  v.  Irving,  7  S.  D.  310,  29  L.R.A.  861,  64  N.  W.  149, 
holding  township  a  quasi  not  a  municipal  corporation;  Madden  v.  liancaster 
County,  12  C.  C.  A.  566,.27  U.  S.  App.  628,  65  Fed.  188;  Heigel  v.  Wichita  County, 
84  Tex.  392,  31  A.  S.  R.  63,  19  S.  W.  562;  Reardon  v.  St.  Louis  County,  36  Mo. 
565, — ^holding  county  a  quasi  corporation ;  Fischer  Land  ft  Improv.  Co.  v.  Bordelon, 
52  La.  Ann.  429,  27  So.  59,  holding  parish  a  quasi  corporation;  Beach  v.  Leahy, 
11  Kan.  23,  holding  school  district  a  quasi  corporation;  Inferior  Ct.  Justices  v. 
Haygood,  15  Ga.  309,  holding  justices  of  the  inferior  court  not  liable  to  suit  as 
quasi  corporation  in  absence  of  statute. 

Cited  in  note  in  8  A.  D.  442,  on  nonliability  of  quasi-public  corporations  for 
negligence  of  officers. 

Distinguished  in  Main  v.  North  Eastern  R.  Co.  12  Rich.  L.  82,  76  A.  D.  725, 
holding  railroad  not  a  public  corporation  or  quasi  corporation. 

—  Of  quasi  corporations  to  state. 

Cited  in  Com.  v.  Taunton,  16  Gray,  228,  holding  town  liable  to  indictment  for 
breach  of  statutory  duty  to  keep  roads  suitable  for  travel;  State  v.  Hampton, 
2  N.  H.  22,  holding  town  not  subject  to  indictment  for  failure  to  repair  part  of 
highway  along  which  toll  road  has  been  built  by  legislative  authority;  State  v. 
Burlington,  36  Vt.  521,  holding  town  not  liable  to  indictment  except  by  statute; 
State  V.  Morris  ft  £.  R.  Co.  23  N.  J.  L.  360,  holding  corporation  aggregate  liable 
to  indictment  at  common  law  for  misfeasance. 

—  Of  quasi  corporations  to  indlTlduala. 

Referred  to  as  leading  case  in  Hopkins  v.  Elmore,  49  Vt.  176,  holding  town  not 
liable  for  default  of  constable;  Hamilton  County  v.  Mighels,  7  Ohio  St.  109; 
Hollenbeck  v.  Winnebago  County,  96  111.  148,  35  A.  R.  151, — holding  county  not 
liable  at  common  law  for  negligence  in  erection  of  court  house;  Hill  v.  Boston, 
122  Mass.  344,  23  A.  R.  332;  Bigelow  v.  Randolph,  14  Gray,  541,— holding  main- 
tenance of  school  premises  public  duty  for  which  town  not  liable  at  common  law ; 
Eastman  v.  Meredith,  36  N.  H.  284,  72  A.  D.  302,  holding  town  not  liable  for 
injury  from  defective  construction  of  town  hall;  Chenery  v.  Holden,  16  Gray,  126, 
holding  town  not  liable  for  neglect  by  selectmen  of  statutory  duty  to  draw 
order  for  loss  caused  by  dogs;  Markey  v.  Queens  County,  164  N.  Y.  676,  39  L.R.A. 
46,  49  N.  E.  71;  Heigel  v.  Wichita  County,  84  Tex.  392,  31  A.  S.  R.  68,  19  S. 
W.  662;  Madden  v.  Lancaster  County,  12  C.  C.  A.  666,  27  U.  S.  App.  628,  66 
7ed.  188;  Granger  v.  Pulaski  County,  26  Ark.  37;  Reardon  v.  St.  Louis  Coun^, 
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36  Mo.  556;  Woodi  t.  Colfax  County,  10  Neb.  552,  7  N.  W.  290,— holding  eoiiDty 
not  liable  at  conunoii  law  for  defective  highway;  Waltham  y.  Kemper,  65  111. 
34a,  8  A.  R.  «62;  Hickok  y.  PUttsburgb,  15  Barb.  427;  Morey  y.  Newfase,  8 
Barb.  645;  Sargent  y.  Gilford,  66  N.  H.  543,  27  Atl.  306;  Bailey  y.  Lawrenee 
County,  5  a  D.  393,  40  A.  S.  R.  881,  50  N.  W.  210;  Vail  y.  Ameaia,  4  N.  D.  239, 
60  N.  W.  1092;  Highway  Comrs.  v.  iMartin,  4  Mich.  557,  60  A.  D.  333;  Holiiiao 
y.  Towneend,  13  Met.  207;  Wilson  v.  Ulysacs  Twp.  72  Neb.  807,  101  N.  W.  986, 
0  A.  A  E.  Ann.  Caa.  1153, — holding  towns  not  liable  for  defective  highway  at  com- 
nM>n  law;  Chidtey  y.  Cant<m,  17  Conn.  475;  Frazer  v.  Lewiston,  76  Me.  531 ;  Reed 
y.  Belfast,  20  Me.  246, — town  liable  for  defective  highway  only  in  strict  accord- 
ance with  statute;  Moore  v.  Shreveport,  3  La.  Ann.  645;  Sawyer  t.  Northfield, 

7  Cush.  400;  White  v.  Phillipston,  10  Met  106;  Iba  v.  Hsanibal  &  St.  J.  R.  Co. 
45  Mo.  460;  CrafU  v.  Brookline,  13  Pick.  343;  Morrill  v.  Deering,  3  N.  H.  53; 
Hyde  v.  Jamaica,  27  Vt.  443;  DanieU  v.  Racine,  08  Wis.  640,  74  N.  W.  553; 
Stilling  v.  Thorp,  54  Wis.  528,  41  A.  R.  60,  11  N.  W.  006;  Spear  v.  Cummings, 
23  Pick.  224,  34  A.  D.  53, — on  nonliability  at  common  law  of  town  for  defective 
highway;  Ball  y.  Winchester,  32  N.  H.  435,  on  liability  of  town  for  special  damage 
from  its  neglect  of  duty. 

Distinguished  in  Hannon  v.  St.  Louis  County,  62  Mo.  313,  holding  county  liable 
for  negligent  construction  of  ditch  in  laying  water  pipe  to  county  asylum. 

Denied  in  Wheeler  v.  Troy,  20  N.  H.  77,  holding  towns  liable  at  common  law 
for  n^ligence  in  maintaining  highways. 
—  Of  oflloera  or  nninbers  iBdlyidvally. 

Cited  in  Nagle  y.  Wakey,  161  111.  387,  43  N.  E.  1070  (affirming  50  111.  App. 
108),  holding  highway  commissi<mers  not  liable  for  defect  in  highway;  Bf^ardsley 
y.  Smith,  16  Conn.  368,  41  A.  D.  148,  holding  that  judgment  on  bond  issued  by 
municipality  may  be  satisfied  out  of  property  of  individual  member;  Dunlap  v. 
Knapp,  14  Ohio  St  64,  82  A.  D.  468;  Thornton  v.  Springer,  5  Tex.  587;  McConnell 
y.  Dewey,  5  Neb.  388, — holding  supervisor  of  public  roads  not  liable  to  individual 
for  defect  in  road. 

•  AM.  DEO.   64,  KNAP  t.  SPRAOUB,  t  MASS.   S58. 
ConstmctlTe  poaaesaloB  of  goods  by  oAoer. 

Cited  in  Dunklee  v.  Fales,  5  N.  H.  527;  Weston  v.  Dorr,  25  Me.  176,  43  A.  D. 
250;  Bell  v.  Shafer,  58  Wis.  223,  16  N.  W.  628;  Whitoey  v.  Farwell,  10  N.  H. 
0, — holding  that  return  of  attached  property  to  debtor  by  receiptor  prevents  subse- 
quent  attachment  without  new  levy ;  Pillsbury  v.  Small,  10  Me.  435,  holding  that 
there  is  no  constructive  possession  in  attaching  officer  if  goods  left  in  hands  of 
debtor;  Sterling  v.  Welcome,  20  Wend.  238,  holding  new  levy  necessary  on 
execution  on  property  in  custody  under  attachment. 

Cited  in  reference  note  in  30  A.  D.  168,  on  what  necessary  to  constitute  at- 
tachment of  property. 

Cited  in  notes  in  30  A.  D.  610,  on  duration  and  dissolution  of  attachment 
lien;  25  A.  D.  413,  on  what  is  necessary  to  constitute  an  attachment  of  per- 
sonalty. 
Rights  and  liabilities  of  receiptor  for  attached  pr<H>erty* 

Cited  in  Norris  v.  Bridgham,  14  Me.  420,  holding  substantial  damages  not 
recoverable  against  receiptor  by  officer  who  Is  no  longer  liable. 

Distinguished  in  Webster  v.  Coffin,  14  Mass.  106,  holding  receiptor  for  attached 
property  liable,  for  .delivering  it  to  debtor,  to  officer  who  has  been  held  liable 
therefor,  though  demand  not  made  within  thirty  days  after  judgment;  Peters  v. 
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Stewart,  46  Conn.  103,  29  A.  R.  663,  sustaining  right  of  receiptor  for  attached 

property  to  maintain  replevin  therefor. 

Liability  of  officer  for  goods  taken  under  process. 

Cited  in  Starr  v.  Taylor,  3  McLean,  642,  Fed.  Cas.  No.  13,319,  holding  officer 
bound  to  use  ordinary  vigilance  to  preserve  attached  goods;  Grant  v.  Lyman,  4 
Met.  470,  holding  officer  not  liable  to  creditor  for  permitting  return  of  attached 
goods  to  debtor  if  attachment  discharged  before  judgment. 
Leaving  attached  property  with  debtor  as  fraud  on  other  creditors. 

Cited  in  Burrows  v.  Stoddard,  3  Conn.  431,  holding  presumption  of  fraud  in 
leaving  attached  property  in  hands  of  debtor  subject  to  rebuttal. 

6  AM.  DEC.  65,  WORCESTER  BANK  v.  REED,  9  MASS.  S67. 
lilability  of  sureties. 

Cited  in  Richardson  School  Fund  v.  Dean,  130  Mass.  242,  holding  sureties  on 
bond  of  officer  elected  for  definite  term  not  liable  for  default  during  succeeding 
term;  Graftcm  Bank  v.  Kent,  4  N.  H.  221,  17  A.  D.  414,  holding  extrinsic  evi- 
dence admissible  to  show  one  signing  note  as  maker  to  be  surety  only. 

Cited  in  reference  note  in  80  A.  D.  695,  on  liability  of  surety  on  official  bond 
ceasing  with  term  of  office. 

6  AM.  DEC.  6«,  FREEMAN  ▼.  OTIS,  9  MASS.  2  71. 
Personal  liability  of  agent  on  contract  for  principal. 

Cited  in  Keene  v.  Sage,  76  Me.  138,  holding  one  having  money  which  he  should 
pay  over  to  another  liable  to  action  for  money  had  and  received. 
-  Public  agent. 

Cited  in  Providence  ▼.  Miller,  11  R.  I.  272,  23  A.  R.  453,  holding  public  officer 
liable  if  he  contracts  personally  instead  of  in  his  official  capacity;  Taylor  v. 
Wilson,  11  Met.  44,  45  A.  D.  180,  holding  purser  in  navy  who  deposits  government 
money  in  bank,  and  pays  to  officers  by  check,  liable  personally  to  officer  on  dis- 
honor of  check;  Ives  v.  Hulet,  12  Vt.  314,  holding  overseer  of  poor  liable  person- 
ally on  contract  for  support  of  poor  person  on  neglect  to  take  statutory  step  to 
bind  town;  Garland  v.  Davis,  4  How.  131,  11  L.  ed.  907,  on  nonliability  of  public 
agents  on  contracts  made  in  behalf  of  their  principals. 

Cited  in  reference  notes  in  0  A.  D.  402;  11  A.  D.  30;  13  A.  D.  151 ;  55  A.  D.  602, 
— on  liability  of  public  agents  on  contracts  made  for  public;  26  A.  D.  525,  as 
to  whether  or  not  public  agents  are  bound  by  contracts  executed  by  them  as 
such. 

Cited  in  notes  in  13  A.  D.  563;  14  A.  D.  313;  15  L.R.A.  509,  on  liability  of 
public  officers  on  contracts  made  for  the  public;  22  A.  S.  R.  510,  on  personal 
liability  of  public  agent  disclosing  authority. 

Distinguished  in  Simonds  v.  Hear^^,  23  Pick.  120,  34  A.  D.  41,  holding  com- 
mittee to  build  bridge  liable  personally  on  contract  in  name  of  committee. 

6  AM.  DEC.  67,  HATCH  v.  HATCH,  9  MASS.  S07. 
EfTcct  of  alteration  of  Instrnments. 

Cited  in  Adams  v.  Frye,  3  Met.  103,  holding  that  alteration  of  bond  by  adding 
name  of  attesting  witness,  after  delivery  and  at  instance  of  obligee  will  not, 
if  unaccompanied  by  fraud,  avoid  obligor's  liability. 

Cited  in  reference  notes  in  46  A.  D.  167,  on  alteration  of  instruments;  11 
A.  D.  741 ;  36  A.  D.  338, — on  efi'ect  of  alteration  in  instruments. 

Cited  in  notes  in  23  A.  D.  677,  on  effect  of  alterations  in  instruments;  86  A. 
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8.  R.  125,  12^,  upon  rights  of  parties  6t  altered  instmment  which  wms  an  executed 
contract  or  conveyance;  80  A.  8.  R.  128,  on  prorinot  of  court  and  jury  aa  to  un- 
authorised alteration  of  initrnment. 
^Promlaaorj  noCea. 

Cited  in  Bowers  v.  Jewell,  2  K.  GL  543,  holding  promisee's  alterati<m  of  date 
of  promissory  note,  material,  although  date  so  inserted  was  oorrect  one;  Marten- 
dale  ▼.  Follet,  1  N.  H.  95,  holding  insertion  of  word  "young"  in  promissoiy  note 
given  for  "merchantable  neat  stock*'  material  alteration  precluding  reeoverj 
thereon;  Farmer  v.  Rand,  14  Me.  225,  holding  indorser  of  note  discharged  by 
holder's  change  of  indorsement  so  as  to  substitute  absolute  undertaking  for 
conditional  one;  Arnold  v.  Jones,  2  R.  I.  345,  holding  vslidity  of  note  made  pay- 
able to  partnership  not  affected  by  alteration,  without  surety's  consent,  ao  as 
to  make  it  payable  to  same  firm  under  another  name;  Montgomery  R.  Co.  t. 
Ilurst,  9  Ala.  518,  holding  that  addition  of  two  names  of  persons  aa  makers 
of  promissory  note  of  railroad  oorporaticm  will  not,  if  unaccompanied  by  frandt 
avoid  instrument. 
—  Deeds  or  mortgagee. 

Cited  in  Withers  v.  Atkinson,  1  Watts,  236,  holding  that  alteration  of  deed 
of  conveyance  after  delivery  does  not  affect  estate  conveyed,  though  it  does  operate 
to  cut  off  right  of  party  nuddng  alteration  from  maintaining  any  action  on 
covenants  contained  therein;  Chessman  v.  Whittemore,  23  Pick.  231,  holding  that 
alteration  of  deed  after  execution  and  delivery  of  possession  will  not  invalidate 
title  even  where  alteration  was  made  by  grantee;  Barrett  v.  Thomdikc,  1  He. 
73,  holding  grantee's  raising  of  recital  in  deed  of  amount  of  land  conveyed  not 
material  alteration  operating  to  revest  title  in  grantor;  Lewis  v.  Payn,  8  Cow.  71, 
18  A.  D.  427,  holding  alteration  of  deed,  though  immaterial,  by  party  claiming 
under  it  renders  it  void  as  to  him;  Collins  v.  Collins,  51  Miss.  311,  24  A.  R.  632, 
holding  deed  of  trust  not  invalidated  by  interlineation  made  with  consent  of  par- 
ties, after  it  had  been  recorded;  Bumham  v.  Ayer,  35  N.  H.  354,  holding  that  an 
immaterial  alteration  of  mortgage  not  affecting  its  meaning  even  though  made 
by  party  claiming  under  it,  will  not  avoid  it;  Hollingsworth  v.  Holbrook,  80  Iowa, 
151,  holding  that  alteration  of  chattel  mortgage  by  mortgagee  after  delivery,  but 
before  taking  possession  of  property  mortgaged,  rendered  mortgage  void  and  es- 
topped mortgagee  from  prosecuting  sny  action  on  covenants  of  mortgage. 

Cited  in  reference  note  in  61  A.  D.  204,  on  interlineations,  erasures,  or  altera- 
tions in  deeds  as  affecting  their  validity. 
Kffect  of  cancelation,  destruction,  or  surrender  of  deed  or  mortgage. 

Cited  in  Brewer  v.  National  Union  Bldg.  Asso.  166  111.  221,  46  N.  E.  762  (af- 
firming 41  111.  App.  223),  holding  lessor's  cancelation  of  copy  of  lease  held  by  les- 
see, without  other  acts  of  parties  will  not  operate  as  surrender  of  contract  so  as 
to  discharge  tenant  of  liability  for  rent  charge;  Jordan  v.  Pollock,  14  Ga.  145, 
holding  that  cancelation  or  redelivery  of  deed  by  grantee  to  where  it  had  previous- 
ly been  delivered  will  not  operate  to  devest  him  of  estate;  Chase  v.  Hinckley,  74 
Me.  181,  holding  tender  back  of  assigned  mortgage  by  assignee,  ineffectual  where 
unaccompanied  by  writing;  Kendall  v.  Kendsll,  12  Allen,  92,  on  effect  of  destruc- 
tion of  deed  by  grantee. 

Cited  in  notes  in  15  E.  R.  0.  536,  on  cancelation  of  lease  as  surrender  of 
term;   12  A.  D.  688,  on  effect  of  destruction  or  redelivery  of  deed  by  mutual 
consent;    18  L.R.A.(N.S.)    1171,  on  effect  of  destruction  or  cancelation,  or  re- 
delivery to  grantor  for  that  purpose,  of  delivered  but  unrecorded  deed. 
Effect  of  misdescriptions  in  deed. 

Cited  in  Greeley  v.  Steels,  2  N.  H.  284,  holding  that  mistake  i|^  deed,  of  Chris. 
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tUn  name  of  former  owner  of  property  would  not  render  deed  so  far  defective 
MB  to  prevent  passing  of  title  when  it  was  shown  that  there  was  but  one  piece  of 
property  corresponding  to  description. 
Sufficiency  and  effect  of  delivery  of  deeds  and  other  instruments. 

Cited  in  Dyer  v.  Skadan,  128  Mich.  348,  92  A.  S.  R.  461,  87  N.  W.  277,  holding 
execution  and  delivery  of  deed  by  wife  to  her  husband  with  understanding  that 
it  should  be  recorded  only  in  case  of  his  surviving  her,  valid  delivery;  Wellborn 
T.  Weaver,  17  6a.  267,  holding  that  it  is  not  essential  to  valid  delivery  of  deed 
that  grantee  should  be  present  to  personally  receive  and  accept  it;  Dunn  v. 
Games,  1  McLean,  321,  Fed.  Cas.  No.  4,176,  holding  it  not  necessary  to  prove 
▼alidity  of  delivery  of  deed  of  conveyance  by  acknowledgment,  in  order  to  en- 
title it  to  be  admitted  as  evidence;  Canning  v.  Pinkham,  1  N.  H.  353,  on  distinc- 
tions between  absolute  delivery  and  delivery  in  escrow. 

Cited  in  reference  notes  in  14  A.  D.  371,  on  what  constitutes  delivery;  45 
A.  D.  367;  40  A.  S.  R.  424,— on  sufficiency  of  delivery  of  deed;  44  A.  D.  707, 
on  necessity  and  sufficiency  of  delivery  of  deed. 

Cited  in  note  in  5  L.R.A.  72,  on  necessity  of  present  delivery  to  complete 
gift. 

Distinguished  in  Chadwick  v.  Webber,  3  Me.  141,  14  A.  D.  222,  holding  giving  of 
deed  by  grantor  to  grantee  to  be  deposited  in  trunk  which  contained  papers  of  the 
parties — they  being  partners;  the  key  of  trunk  being  always  retained  in  pos- 
session of  grantee,  not  a  delivery  sufficient  to  pass  title  to  grantee ;  United  States 
▼.  Schurz,  102  U.  S.  378,  26  L.  ed.  167,  holding  that  unlike  transfer  of  real  prop- 
erty by  deed,  actual  delivery  of  patent  from  government  to  patentee  is  not  neces- 
sary to  pass  title  to  public  lands. 
<— Delivery  to  third  person  generally. 

Cited  in  Campbell  v.  Morgan,  68  Hun,  490,  22  N.  Y.  Supp.  1001,  upholding 
deed  delivered  by  grantor  to  third  person  who  delivered  it  to  grantee  after  gran- 
tor's death;  Brown  v.  Austen,  85  Barb.  341,  holding  that  delivery  of  deeds  to 
third  person  by  grantor  for  grantees,  his  daughters,  constituted  complete  delivery; 
Stephens  v.  Huss,  54  Pa.  20,  holding  that  handing  deeds  to  third  person  by  grantor 
with  direction  to  deliver  to  grantees  at  grantor's  death,  constituted  perfect  de- 
livery; Cooper  V.  Jackson,  4  Wis.  537,  sustaining  validity  of  deed  properly  ex- 
ecuted and  delivered  for  benefit  of  grantee  upon  principle  of  presumed  assent  or 
acceptance  on  part  of  grantee;  Thatcher  v.  St.  Andrew's  Church,  37  Mich.  264, 
holding  deed  properly  executed  and  acknowledged,  left  by  grantor  in  possession 
of  the  conveyances,  with  directions  to  deliver  it  to  grantees,  effective  transfer 
of  title  to  the  grantees;  Church  v.  Oilman,  15  Wend.  656,  30  A.  D.  82,  holding 
delivery  of  deed  to  third  party,  absolutely,  to  deliver  to  grantee  passes  title ;  Dett- 
mer  v.  Behrens,  106  Iowa,  585,  68  A.  S.  R.  326,  76  N.  W.  853,  holding  delivery  of 
properly  executed  deed,  to  noninterested  party,  with  instructions  to  deliver  it  to 
grantee  after  death  of  grantor,  valid  delivery  of  title  to  estate  conveyed;  Hockett 
T.  Jones,  70  Ind.  227,  holding  an  agreement  voluntarily  executed  by  discharged 
bankrupt  to  pay  claim  of  certain  creditor  which  had  been  barred  by  bankrupt's 
discharge,  effectually  binding  upon  executors,  when  delivered  by  obligor  during 
lifetime,  to  third  person  who  was  to  deaver  it  to  creditor  named;  Fesler  v.  Simp- 
son, 58  Ind.  83,  on  validity  of  delivery  by  executor  of  deed  retained  by  grantor 
until  death;  Farmers'  ft  T.  Bank  v.  Haney,  87  Iowa,  101,  54  N.  W.  61,  holding 
that  where  father  made  conveyance  of  his  property  by  deed  to  his  children  joint- 
ly, and  delivered  deed  to  husband  of  one  of  grantees,  with  directions  to  ascertain 
legality  of  his  act,  and  to  have  deed  recorded,  but  which  was  returned  to  and 
d^troyed  by  grantor,  no  delivery  was  made,  to  pass  title  to  estate;  Barns  v. 
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Hatch,  14  A.  D.  368,  S  N.  H.  804,  holding  that  delivery  of  deed  to  recorder  lor 
recording,  with  declaratioii  bjr  grantor  that  it  should  he  delivered  to  grantee,  did 
not  operate  a«  conveyance,  where  grantee  had  no  knowledge  of  its  existence  mfi! 
death  of  grantor;  Hibberd  v.  Smith,  67  Gal.  647,  66  A.  R.  726,  4  Pac  473,  holding 
that  in  order  to  aoeomplish  complete  delivery  of  deed  in  escrow,  grantee  miut 
have  parted  abaolutely  with  all  control  over  deed,  and  that  grantee  has  accepted 
deed  and  claimed  onder  it;  Day  v.  Griffith,  16  Iowa,  104,  holding  that  delivery 
of  deed  by  grantor  to  recorder  accompanied  with  direction  to  him  to  deliver  it  to 
grantee,  did  not  operate  to  pass  title  to  grantee  as  against  rights  of  attaching 
creditor  who  had  intervened  before  grantee's  acceptance  of  deed ;  Smiley  v.  Smiley, 
114  Ind.  268,  16  N.  E.  686,  holding  that  where  widower  executed  deeds  of  por- 
tions of  his  land  to  his  children  and  delivered  them  to  one  grantee  with  instruc- 
tions that  he  deliver  others  upon  grantor's  death,  the  deeds,  accordingly  delivered, 
passed  title  as  against  one  whom  he  married  after  their  execution;  Herring  v. 
Richards,  1  McCrary,  670,  3  Fed.  439,  holding  voluntary  execution,  recording  and 
delivery  of  deed  of  conveyance  by  grantor  to  third  person  for  use  and  benefit  of 
grantee  after  death  of  grantor,  valid  delivery  and  sufficient  to  pass  title  as  of 
time  of  first  delivery  even  as  against  persons  who  have  become  creditors  of 
grantor  subsequently  to  such  delivery;  Merrills  v.  Swift,  18  Conn.  257,  46  A.  D. 
316,  holding  execution  and  delivery  to  third  person  of  deed  by  grantor  who  was 
financially  embarrassed,  with  directions  to  have  said  deed  recorded  and  deliv- 
ered to  grantee,  effectual  transfer  of  title  to  property  which  it  purported  to 
convey,  as  against  attaching  creditor  of  grantor;  Clark  v.  Gifford,  10  Wend.  310, 
holding  that  if  any  doubt  exists  as  to  intention  in  delivery  of  deed  question  is  for 
jury;  Hulick  v.  Scovil,  9  111.  169,  holding  that  tax  deed  did  not  pass  title  to  one 
who  obtained  it  from  auditor  without  knowledge  of  grantee  named  in  it  where 
it  never  was  delivered  to,  or  accepted  by,  him. 

Cited  in  reference  note  in  6  A.  D.  148,  on  sufficiency  of  delivery  of  deed  placed 
in  third  person's  hands. 

Cited  in  notes  in  16  A.  D.  40;  12  L.R.A.  174, — on  sufficiency  of  delivery  of  deed 
to  third  person  as  delivery  to  grantee;  28  A.  D.  408,  409;  8  E.  R.  C.  619,— <» 
delivery  of  deed  in  escrow;  63  A.  S.  R.  664;  64  L.RJ^.  869,— on  delivery  of  deed 
to  third  person  for  delivery  to  grantee  after  grantor's  death. 
—  Time  or  acta  to  which  dellTcry  relates. 

Cited  in  Crooks  v.  Crooks,  34  Ohio  St.  610,  holding  deed  properly  executed  and 
delivered  to  third  party  by  him  to  be  transmitted  to  grantee  upon  death  of  grant- 
or, good  delivery,  of  title,  which  passed,  by  relation  back  to  time  of  first  delivery 
to  third  person;  Price  v.  Pittsburgh,  Ft  W.  A  C.  R.  Co.  34  III.  13,  holding  delivery 
of  deed  to  third  person,  with  direction  to  him  by  grantor,  to  make  delivery  to 
grantee  upon  payment  of  consideration,  effectual  transfer  of  title  by  relation  back 
to  date  of  first  delivery;  Elsberry  v.  Boykin,  66  Ala.  336,  holding  that  vhere 
delivery  of  deed  is  made  by  grantor  to  third  person  for  use  and  benefit  of  grantee, 
even  though  grantee  had  no  knowledge  of  existence  and  delivery  of  deed,  his  title 
will  date  from  time  of  delivery  to  third  person;  Roanes  v.  Archer,  4  Leigh,  560, 
holding  that  acknowledgment  of  deed  before  witnesses  and  proper  officer  and 
subsequent  deposit  by  grantor  with  some  third  party,  with  instructions  that 
he  deliver  it  to  grantee,  becomes  valid  delivery  of  title,  whidi  by  relation,  dates 
back  to  original  delivery;  Bryan  v.  Wash,  7  111.  667,  holding  that  when  one  by 
means  of  false  pretenses  obtains  possession  of  deed  which  was  in  hands  of  third 
person  charged  by  grantor  with  duty  of  delivering  it  to  grantee  which  he  failed 
to  do,  rights  of  grantee  were  not  be  affected  since  title  passed  to  him  by  relation 
back  to  date  of  first  deUvery;  Foster  v.  Mansfield,  3  Met.  412,  37  A.  D.  154, 
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holding  that  where  deed  is  executed  and  delivered,  by  grantor,  to  stranger  with 
directions  that  it  shall  be  retained  by  such  stranger  until  death  of  grantor  and 
then  delivered  to  grantee,  title  will  be  deemed  to  have  passed  to  grantee,  as  of 
the  date  of  first  delivery;  Parker  v.  Dustin,  22  N.  H.  424,  holding  that  deed  de- 
livered by  grantor  to  third  person  who  was  to  retain  it  until  grantor's  death 
and  then  deliver  it  to  grantee,  operated  to  pass  title  to  grantee  as  of  date  of  first 
delivery;  Brown  v.  Brown,  1  Woodb.  &  M.  325,  Fed.  Cas.  No.  1,994,  holding  de- 
livery of  deed  to  third  person  for  use  of  grantee,  who  executed  and  delivered  life 
lease  of  deeded  premises  back  to  grantor,  valid,  and  operates  from  date  of  first 
delivery  by  grantor;  Brown  v.  Austen,  22  How.  Pr.  394,  36  Barb.  341;  White 
▼.  Watts,  118  Iowa,  649,  92  N.  W.  660;  Ruggles  v.  Lawson,  13  Johns.  285,  7 
A.  D.  375, — ^holding  deed  delivered  to  third  party  to  be  delivered  to  grantee  on 
happening  of  some  event  valid  and  on  acceptance,  taking  effect  from  first  de- 
livery; M'Calla  V.  Bane,  45  Fed.  828,  holding  that  properly  executed  deeds  which 
were  left  by  grantor  in  hands  of  notary  who  had  taken  grantor's  acknowledg- 
ment, passed  title  to  estate  conveyed  to  grantee  as  of  date  of  first  delivery; 
Prewitt  V.  Ashford,  90  Ala.  294,  7  So.  831,  holding  that  deed  delivered  in  escrow 
relates  back  and  operates  to  pass  title  to  estate  conveyed  as  of  the  time  when 
first  delivery  was  made  to  person  holding  in  escrow;  Skipwith  v.  Cunningham, 
8  Leigh,  271,  holding  that  delivery  in  escrow  of  deed  of  assignment  to  trustee  for 
benefit  of  preferred  creditors,  will  pass  title  to  creditors  named,  intercepting  liens 
of  judgment  creditors  whose  judgments  were  rendered  between  first  and  second 
delivery  of  deed;  Bostwick  v.  McEvoy,  62  Cal.  496,  holding  that  delivery  of  notes 
to  third  person  with  instructions  that  he  deliver  them  to  payees  upon  their  dis- 
charge of  encumbrances  on  land  for  which  notes  were  given  became  absolute 
on  happening  of  condition;  Daggett  v.  Simonds,  173  Mass.  340,  46  L.R.A.  332, 
53  N.  £.  907,  holding  delivery  of  note  to  payee  by  one  with  whom  maker  left  it 
with  instructions  that  he  deliver  it  to  payee  if  not  recalled  before  maker's  death, 
effective  to  pass  title  to  payee  upon  maker's  death ;  Spring  Garden  Bank  v.  Hulings 
Lumber  Co.  32  W.  Va.  357,  3  L.R.A.  583,  9  8.  E.  243,  holding  that  delivery  of 
deed  to  stranger,  with  direction  to  retain  it  until  corporation  secured  its  charter, 
was  valid  delivery  in  escrow,  passing  title  absolute  to  corporation,  upon  happening 
of  condition  prescribed;  Hunter  v.  Hunter,  17  Barb.  25,  holding  that  delivery  of 
deed  in  escrow  does  not  carry  with  it  right  to  rents  and  profits  accruing  from  use 
of  property  described  in  deed,  for  period  intervening  between  delivery  to  trustee 
and  ultimate  delivery  to  grantee. 

Cited  in  notes  in  54  L.R.A.  901,  on  nature  of  deed  and  time  when  it  takes  effect; 
15  A.  D.  254,  on  application  of  doctrine  of  relation  to  escrows. 

Distinguished  in  Taft  v.  Taft,  59  Mich.  186,  60  A.  R.  291,  26  N.  W.  426,  hold- 
ing delivery  of  deed  by  grantor,  to  third  person  by  him  to  be  transmitted  to 
grantee  upon  performance  by  latter  of  certain  condition  precedent,  not  valid 
delivery  in  escrow  as  delivery  was  not  completed  until  after  death  of  grantor. 
-»  Revocability  after  delivery. 

Cited  in  Stanton  v.  Miller,  65  Barb.  58,  holding  an  escrow  properly  signed, 
sealed  and  delivered,  for  valuable  consideration  irrevocable  by  grantee,  except 
according  to  terms  of  contract  in  conformity  with  which  deposit  was  made; 
Logenfiel  v.  Richter,  60  Minn.  49,  61  N.  \V.  826,  holding  that  delivery  of  indorsed 
promissory  notes  by  indorser  to  donee,  with  stipulation  that  payment  shall  be 
made  after  death  of  donor,  does  not  constitute  delivery  in  escrow,  so  as  to  pre- 
clude the  recall  or  cancelation  of  notes  by  donor,  but  amoimts  only  to  gift  oausa 
moriie;  Hale  v.  Joslin,  134  Mass.  310,  holding  deed  delivered  in  escrow  subject  to 
revocation  by  grantor. 
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•  AM.  DEC.  71,  WHITE  ▼.  HOWIiAK1>,  t  3iA88.  S14. 
lilabUlty  OB  promiw  oa  behalf  of  aiM»€lier. 

Cited  in  Simons  ▼.  Steele,  30  N.  H.  73,  holding  guarantore  of  performance  of 
agreement  liable  aa  original  promisors;  Read  v.  Cutts,  7  Me.  186,  22  A.  D.  1S4, 
holding  one  agreeing  bj  separate  writing  to  pay  past-due  notes  if  pajor  default  at 
end  of  one  year  liable  absolutely  on  such  default ;  Hodgkins  t.  Bond,  1  N.  H.  284. 
holding  guaranty,  written  over  indorsement  made  aft^r  execution,  not  signed 
memorandum  within  statute  of  frauds. 
—  Of  iBdoraer. 

Cited  in  Martin  ▼.  Boyd,  U  N.  H.  386,  3S  A.  D.  501;  Wetherwax  v.  Paine,  2 
Mich.  655;  Naah  ▼.  Skinner,  12  Vt  219,  36  A.  D.  338;  Chaffee  y.  Jones,  19  Pick. 
260, — holding  one  indorsing  note  in  blank  before  deliyery  liable  as  maker ;  Kelson 
▼.  Dubois,  13  Johns.  175,  holding  one  agreeing  to  guarantee  payment  and  indors- 
ing note  in  blank  liable  as  maker;  Perry  v.  Barret,  18  Mo.  140,  holding  third  party 
indorsing  note  prima  facie  liable  as  joint  maker;  Palmer  ▼.  Grant,  4  Conn.  38^. 
holding  blank  indorsers  mentioned  in  body  of  note  as  sureties  liable  as  makers: 
Luqueer  ▼.  Prosser,  1  Hill,  256,  holding  one  who  indorses  guaranty  of  payment  on 
note  liable  to  suit  as  joint  and  several  maker;  Oakley  y.  Boorman,  21  Wend.  588. 
holding  blank  indorsement  sufficient  to  charge  one  as  guarantor;  Union  Bank  v. 
Willis,  8  Met.  504,  41  A.  D.  541,  holding  presentation,  to  indorser  before  delivery, 
necessary  to  charge  subsequent  indorsers;  Beckwith  v.  Angell,  6  Conn.  315.  holding 
one  indorsing  overdue  note  to  secure  further  forbearance  for  maker  not  entitled  to 
notice;  Cook  v.  Southwick,  9  Tex.  615,  00  A.  D.  181,  holding  third  party  indorsing 
note  in  blank  before  delivery  prima  facie  liable  as  maker  or  surety  but  real  agree- 
ment may  be  shown;  Kennebec  Bank  v.  Tuckerman,  5  Me.  130,  17  A.  D.  209,  hold- 
ing one  liable  as  copromisor  by  blank  indorsement  before  delivery  discharged  by  ex- 
tension of  time  to  principal;  Wells  ▼.  Jackson,  6  Blackf.  40;  Barrows  v.  Lane,  5 
Vt.  161,  26  A.  D.  293, — holding  parol  evidence  admiHsible  to  explain  undertaking 
of  blank  indorser;  Clopton  v.  Hall,  51  Miss.  482,  holding  one  signing  note  after  ma- 
turity not  liable  unless  new  consideration  shown;  Taylor  v.  M'Cune,  11  Pa.  460, 
holding  third  party  indorsing  note  in  blank  prima  facie  liable  as  second  indorser 
only;  Phillips  v.  Preston,  5  How.  278,  12  L.  ed.  152,  on  liability  of  indorser;  CaA- 
den  V.  McKoy,  4  111.  437,  38  A.  D.  91  (dissenting  opinion),  on  liability  of  indorser 
before  delivery  as  maker;  Ellis  v.  Brown,  6  Barb.  282  (dissenting  opinicm),  on 
liability  of  indorser  before  delivery. 

Cited  in  reference  notes  in  36  A.  D.  342,  on  liability  of  one  writing  name  on  bade 
of  note  at  time  of  making ;  35  A.  D.  503,  on  declaring  against  one  writing  name  on 
back  of  note  at  time  of  execution  as  an  original  promisor ;  45  A.  D.  235,  on  nature 
of  liability  of  guarantor;  56  A.  D.  358,  on  irregular  indorser  as  original  promisor 
or  maker;  39  A.  D.  132,  on  one  other  than  holder  or  payee  writing  name  on  note, 
being  treated  as  maker  or  original  promisor. 

Cited  in  note  in  18  A.  D.  56,  on  effect  of  blank  indorsement  of  non-negotiable 
note. 

Distinguished  in  Collins  v.  Everett,  4  Oa.  266,  holding  third  party  indorsing 
note,  payable  to  order,  at  time  of  execution  liable  as  second  indorser;  Croaer  ▼. 
Cliambers,  20  N.  J.  L.  256,  holding  third  party  indorsing  note  in  blank  before  de- 
livery not  liable  as  guarantor;  Dean  v.  Hall,  17  Wend.  214,  holding  indorser  of 
note  in  blank  not  liable  as  maker  in  absence  of  agreement;  Tinker  v.  MeCauley,  3 
Mich.  188,  holding  guaranty  of  payment  contemporaneously  indorsed  Bot  original 
promise  and  not  negotiable. 


Digitized  by 


Google 


86S  NOTES  ON  AMERICAN  DECISIONS.  [71-72 

6  AM.  DEC.  72,  DAWES  v.  BOYLSTON,  9  MASS.  887. 
Place  of  domicil. 

Cited  in  Cadwalader  v.  Howell,  18  N.  J.  L.  138,  holding  that  domicil  onoe  ac- 
quired remains  till  acquisition  of  new  one. 
Conatmction  of  devise. 

Cited  in  Hance  v.  West,  32  N.  J.  L.  233,  on  effect  of  devise  of  rents,  issues,  and 
profits  of  land  as  devise  of  the  land. 
'What  sufficient  to  authorise  administration. 

Cited  in  Pinney  v.  McGregory,  102  Mass.  186,  holding  that  debt  between  non- 
residoits  authorizes  administration  by  jurisdiction  into  which  debtor  moves  after 
death  of  creditor;  Sedgwick  v.  Ashburner,  1  Bradf.  106,  holding  bills  of  exchange 
Bent  by  ancillary  administrator,  to  executor,  for  legatees  share  of  debt  collected  in 
foreign  country,  not  assets  of  estate  on  which  administration  could  be  granted 
here. 
Rights  and  liability  of  foreign  or  domiciliary  administrator,  trustee,  etc. 

Cited  in  Lawrence  v.  Kitteridge,  21  Conn.  677,  56  A.  D.  386;  Harvey  v.  Richards, 
1  Mason,  381,  Fed.  Cas.  No.  6,184, — sustaining  discretionary  power  of  court  to  dis- 
tribute effects  of  foreign  estate  under  its  control  according  to  lew  domicilii  or  to 
direct  remittance  to  court  of  domicil. 
—  Elzeontors  and  administrators. 

Cited  in  Brodie  v.  Bickley,  2  Rawle,  431,  holding  debt  not  maintainable  against 
local  administrator  on  judgment  against  foreign  administrator  of  same  intestate : 
Low  V.  Bartlett,  8  Allen,  269,  holding  executor  of  citizen  not  bound  by  judgment  of 
another  state  where  ancillary  administration  granted;  Smith  v.  Sherman,  4  Cush. 
408,  holding  that  the  principal  administrator  may  appeal  from  decree  of  another 
state  appointing  administrator  there;  Harrison  v.  Mahomer,  14  Ala.  829,  holding 
domiciliary  executor  entitled  to  sue  in  another  state  in  preference  to  ancillary  ad- 
ministrator of  third  state;  Steams  v.  Bumham,  5  Me.  261,  17  A.  D.  228;  McCarty 
▼.  Hall,  13  Mo.  480,— denying  power  of  foreign  administrator,  by  indorsement,  to 
authorize  indorsee  to  sue  on  note  in  this  state;  Coley's  Estate,  14  Abb.  Pr.  461, 
holding  domiciliary  administrator  taking  out  ancillary  administration  in  anotlier 
state  accountable  therein  to  legatee  only  for  property  located  there;  Turner  v. 
Campbell,  124  Mo.  App.  133,  101  S.  W.  119,  holding  assets  collected  by  trustee  in 
another  state  and  brought  here  where  non-resident  intestate  died  subject  to  ad- 
ministration here;  King  v.  United  States,  27  Ct.  01.  629,  holding  that  prosecution 
of  claim  against  United  States  in  court  of  claims  belongs  to  administrator  of  de- 
cedent's domicil  the  claim  not  being  assets  in  District  of  Columbia  authorizing 
appointment  of  ancillary  administrator  there;  Hutchins  v.  State  Bank,  12  Met. 
421,  holding  bailee  protected  in  disposition  of  effects  of  estate  under  order  of 
executor  of  another  state,  against  administrator  de  bonis  non  appointed  later; 
Cochran  v.  Martin,  47  Ala.  626,  refusing  to  reverse  decree  crediting  ancillary  ad- 
ministrator with  proceeds  of  realty,  remitted  to  principal  administrator  in  another 
state,  unless  injury  to  local  devisee  affirmatively  shown;  Marvel  v.  Babbitt,  143 
Mass.  226,  9  N.  E.  666,  holding  administrator  de  bonis  non  entitled  to  money  be- 
longing to  estate  against  trustee  of  former  administrator;  Parsons  v.  Lyman,  18 
How.  Pr.  193,  holding  that  distribution  of  estate  belongs  to  domiciliary  executor : 
Young  ▼.  Wittenmyre,  123  111.  303,  14  N.  E.  869,  holding  that  ancillary  adminis- 
trator should  pay  debts  in  his  jurisdiction  and  remit  balance  to  principal  ad- 
ministrator for  distribution;  Hooper  v.  Hooper,  29  W.  Va.  276,  1  S.  E.  280,  holding 
ezeeutor  and  sureties  accountable  for  assets  collected  in  other  states  without  nd- 
ministration  there;  Mothland  v.  Wireman,  3  Penr.  &  W.  185,  23  A.  D.  71,  holding 
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tidminittrator  not  chargeable  with  aaseta  which  he  collects  in  another  state; 
Fay  V.  Haven,  3  Met.  109,  holding  foreign  executor  not  bound  to  account  to  credit- 
ors in  this  state  for  assets  received  in  another  state. 

Cited  in  note  in  27  LJLA.  102,  on  judgments  of  another  state  or  country 
rendered  against  executor  or  administrator. 

Distinguished  in  Cureton  v.  Mills,  13  S.  C.  409,  36  A.  R.  700,  holding  domiciliary 
administrators  accountable  at  domicil  for  assets  collected  as  ancillary  administra- 
tors in  another  sUte;  Parker's  Estate,  7  PhiUi.  514,  27  Phila.  L^.  Int.  340,  hold- 
ing that  ancillary  administrator  has  no  authority  over  assets  outside  his  state; 
Treoothick  v.  Austin,  4  Mason,  10,  Fed.  Cas.  No.  14,164,  holding  executor  may  sus 
in  own  right,  though  right  derived  under  foreign  will,  without  taking  out  ad- 
ministration here. 

Denied  in  Tunstall  v.  Pollard,  1 1  Leigh,  1,  holding  that  resident  legatee  may  re- 
cover from  foreign  executor  who  brings  assets  of  testator  here ;  Moses  v.  Hart,  25 
Gratt.  795,  holding  that  ancillary  administrator's  right  to  distribute  estate  in  his 
hands  to  legatees  depends  on  circumstances  of  each  case ;  Despard  v.  Churchill,  53 
N.  Y.  192 ;  Dammert  v.  Osbom,  66  Hun,  585,  20  N.  Y.  Supp.  474,— holding  distri- 
bution of  estate  by  ancillary  administration  question  of  judicial  discretion  not 
jurisdiction. 
—  Guardians. 

Cited  in  Metcalf  v.  Lowther,  56  Ala.  312,  holding  guardianship  in  one  state  an- 
cillary, though  prior  to  that  of  infant's  domicil. 
Rights  and  llabllicies  of  trustees,  etc. 

Cited  in  Arnold  v.  Brown,  24  Pick.  89,  35  A.  D.  296,  holding  attaching  officer 
not  in  fiduciary  relation  with  debtor  preventing  his  purchasing  property;  Exeter 
Bank  v.  Gordon,  8  N.  H.  66,  on  liability  of  agent  for  whole  of  debt  compromised 
without  authority;  Perkins  v.  Thompson,  8  N.  H.  144,  on  right  of  agent  to  pur- 
chase property  for  himself;  Whetmore  v.  Murdock,  3  Woodb.  k  M.  380,  Fed.  Cas. 
No.  17,509,  holding  admissions  of  insolvent  after  transfer  of  his  property  to  as- 
signee not  competent  evidence  against  their  title. 
-»  Executors  and  administrators. 

Cited  in  Ladd  v.  Wiggin,  36  N.  H.  421,  69  A.  D.  551,  holding  debt  and  mortgage 
assignable  by  administrator  without  license;  Bobbins  v.  Hayward,  16  Mass.  524, 
holding  action  not  maintainable  on  administration  bond,  without  permission  of 
probate  judge,  by  heir  not  having  his  share  ascertained;  Stevens  v.  Goodell,  3 
Met.  34,  permitting  administrator  de  bonis  non  to  recover  from  guardian  of  legatee 
money  improperly  paid  to  him  by  executor;  Shirley  v.  Healds,  34  N.  H.  407,  hold- 
ing that  executor  named  in  will  becomes  trustee  for  all  interested  in  estate  on 
death  of  testator ;  Potter  v.  Titcomb,  7  Me.  302,  holding  that  administrator  must 
be  cited  before  being  sued  on  his  bond. 

Cited  in  note  in  14  L.R.A.  416,  on  personal  liability  to  estate  of  representative 
compromising  or  releasing  claim  against  estate. 
-»  Assignees. 

Cited  in  Price  v.  Bradford,  5  Ga.  364,  sustaining  right  of  assignee  of  judgment 
to  reassign  it;  Scoby  v.  Blanchard,  3  N.  H.  170,  on  right  of  action  on  judgment  in 
assignor's  name  although  he  has  released  the  debt. 
Validity  and  efTect  of  assignment  under  foreign  law. 

Cited  in  Blake  v.  Williams,  6  Pick.  285,  17  A.  D.  372,  holding  foreign  assign- 
ment in  bankruptcy  invalid  as  to  attachment  by  local  creditor  before  notice  of 
assignment;  Ingraham  v.  Geyer,  13  Mass.  146,  7  A.  D.  132,  holding  trustee  proc- 
ess valid  against  prior  assignment  by  debtor  of  another  state;  Brush  v.  Curtis, 
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4  Conn.  312,  denying  right  of  holder  of  note  by  assignment  under  insolvent  law 
of  another  state  to  sue  in  own  name;  Goodall  v.  Marshall,  11  N.  H.  88,  35  A.  D. 
472,  holding  that  creditors  of  insolvent  estate  may  prosecute  their  claims  where- 
ever  administration  taken  out;  Saunders  v.  Williams,  6  N.  H.  213,  holding  prior 
assignment  in  bankruptcy  in  England  not  valid  as  against  attachment  here  in 
favor  of  resident  creditor;  Fall  River  Iron  Works  Co.  v.  Croade,  16  Pick.  11, 
holding  attachment  good  against  previous  assignment  in  another  state;  Plestoro 
V.  Abraham,  1  Paige,  236,  on  rights  of  creditors  where  personal  property  situated 
as  against  assignees  at  debtor's  domicil;  Miner,  B.  k  H.  v.  Austin,  46  Iowa,  221, 
24  A.  R.  763,  holding  nonresident  creditors  entitled  to  share  in  ancillary  estate; 
Churchill  v.  Boyden,  17  Vt.  319,  holding  local  creditors  to  be  paid  first  by  an- 
cillary administrator,  but  pro  rata  if  estate  insolvent  as  a  whole;  United  States 
V.  Cutts,  I  Sumn.  133,  Fed.  Cas.  No.  14,912,  holding  stock  assigned  by  intestate 
not  part  of  his  estate  and  proceeds  on  sale  by  administrator  properly  paid  to  as- 
signee. 

Cited  in  reference  notes  in  17  A.  D.  769,  on  assignment  under  foreign  bankrupt 
law;  45  A.  D.  93,  on  effect  of  foreign  assignment  for  benefit  of  creditors. 

Cited  in  notes  in  94  A.  S.  R.  556,  on  foreign  proceedings  in  bankruptcy  and  in 
insolvency;  23  LJt.A.  44,  on  transfer  of  personal  property  out  of  state  by 
bankruptcy  proceedings;  7  A.  D.  591,  on  effect  of  assignment  under  foreign  bank- 
rupt law  upon  property  in  the  United  States. 

Distinguished  in  Dawes  v.  Head,  3  Pick.  128,  holding  funds  collected  by  an- 
cillary administrator  of  insolvent  estate  not  applicable  exclusively  to  debts  in 
his  jurisdiction,  but  pro  rata  through  principal  administrator;  Stowe  v.  Belfast 
Sav.  Bank,  92  Fed.  90,  holding  that  common-law  assignment  for  creditors  in  on6 
state  takes  precedence  over  subsequent  attachment,  by  creditors  of  another  state, 
of  real  estate  there  situate. 
Wliat  law  governs  distribatlon  and  descent. 

Cited  in  Irving  v.  M'Lean,  4  Blackf.  52;  Jennison  t.  Hapgood,  10  Pick.  77, — 
holding  distribution  of  personal  property  governed  by  law  of  domicil;  Parsons 
V.  Lyman,  20  N.  Y.  103;  Harvey  v.  Richards,  1  Mason,  381,  Fed.  Cas.  No.  6,184,— 
holding  distribution  of  estate  governed  by  law  of  testator's  domicil;  Williams  v. 
Kimball,  35  Fla.  49,  48  A.  S.  R.  238,  26  L.R.A.  746,  16  So.  783,  holding  questions 
of  descent  or  distribution  of  real  property  determined  by  law  where  property 
situated;  Perry  Mfg.  Co.  v.  Brown,  2  Woodb.  &  M.  449,  Fed.  Cas.  No.  11,016, 
holding  law  of  state  where  property  situated  controls  as  to  priority  of  liens 
in  favor  of  resident  and  foreign  creditors;  Union  Bank  v.  Smith,  4  Cranch,  C.  C. 
21,  Fed.  Cas.  No.  14,362,  holding  priority  of  debts  against  deceased  determined 
by  law  where  representative  acts  and  derives  powers,  not  where  contract  made; 
Foss  V.  Nutting,  14  Gray,  484,  holding  effect  of  assignment  of  note  determined  by 
law  of  forum. 

Cited  in  reference  notes  in  12  A.  D.  691,  as  to  what  law  governs  legatee's 
rights;  28  A.  D.  590,  on  law  of  decedent's  domicil  governing  in  distribution  of 
personal  estate. 

Cited  in  notes  in  43  A.  D.  518,  on  what  law  governs  distribution  or  descent  of 
personalty;  12  A.  D.  474,  on  validity  of  transfer  of  property  in  another  juris- 
diction; 112  A.  S.  R.  727,  on  descent,  to  heir,  of  title  to  personal  property  of 
ancestor;  5  E.  R.  C.  770,  on  exclusive  jurisdiction  over  real  estate  or  immovable 
property  of  courts  where  it  is  situated. 

•  AM.  DEO.  86,  GARIiAND  ▼.  SAIiEM  BANK,  9  MASS.  408. 
Beoovery  of  money  paid  by  mistake. 

Cited  in  Livermore  v.  Peru,  55  Me.  469,  holding  money  paid  under  mistake 
AM.  Dec.  Vol.  I.— 55.  ^  , 
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of  law  with  full  knowledge  of  fmcti  not  recoventbk;  Eftgaa  t.  Mtam,  F.  A  M.  In. 
Co.  10  W.  Va.  583,  holding  breach  of  condition  not  defense  to  tuit  on  insaranee 
policy  after  adjuatment  of  low  with  knowledge  of  such  breach ;  Call  t.  Hoodlette, 
70  Me.  308,  holding  administrator  not  liable  for  money  paid  in  good  faith  without 
notiee  of  an  interest  therein  by  another;  Chesley  ▼.  Smith,  1  N.  H.  20,  holding 
keeper  of  tollgate  entitled  to  recover  toll  of  one  permitted  to  pass  by  mistake; 
Morrow  Shoe  Mfg.  Co.  ▼.  New  England  Shoe  Co.  24  L.RJL  417,  6  C.  C.  A.  50S, 
18  U.  S.  App.  256,  57  Fed.  686,  Ikolding  parchaser  liable  for  value  of  goods  he 
knew  were  fraudulently  obtained  by  vendor;  Cabot  v.  Shaw,  148  Mass.  459,  20  N. 
E.  90,  holding  agent  not  liable,  for  money  paid  to  principal  in  good  faith,  to  one 
entitled  to  demand  it  back;  Houston  v.  Frazier,  8  Ala.  81,  holding  agent  liable 
on  paying  money  to  principal  after  demand  by  another  entitled  to  it;  Dresser 
v.  Missouri  It  1.  R.  Constr.  Co.  93  U.  S.  92,  23  L.  ed.  815,  holding  bona  fide 
parchaser  of  fraudulent  note  not  entitled  to  recover  part  of  consideration  paid 
after  notice  of  fraud;  Phetteplace  v.  Bucklin,  18  R.  I.  297,  27  AU.  211,  permitting 
surety  of  eoLecutor  to  recover  payment  of  legacy  made  in  ignorance  that  it  had 
lapsed;  Norton  ▼.  Marden,  15  Me.  45,  32  A.  D.  132,  holding  money  paid  for  hood 
to  convey  land,  under  mutual  mistake  as  to  land  described,  recoverable ;  State  v. 
Omaha  Nat  Bank,  66  Neb.  857,  93  N.  W.  319  (dissenting  opinion),  on  Uability  of 
agent  for  money  received  for  principal. 

Cited  in  reference  note  in  27  A.  D.  489,  on  recovery  back  of  money  paid  under 
mistake  or  in  ignorance  of  essential  fact. 

Cited  in  notes  in  19  A.  D.  515,  on  recovery  back  of  money  paid  by  miatake; 
52  A.  D.  759,  on  recovoy  on  eount  for  money  had  and  received  of  money  obtained 
by  fraud  or  other  tort  or  by  duress  or  by  mistake. 
—  On  negotiable  inatramenta. 

Cited  in  Heath  v.  Commercial  Bank,  7  Rob.  (La.)  334;  HalU  v.  Bank  of  tiie 
State,  3  Rich.  L.  366, — ^holding  indorsers  entitled  to  recover  payment  if  made 
in  ignorance  of  want  of  proper  demand  on  maker:  Potter  v.  Everett,  2  Hall, 
276,  holding  payor  of  draft  entitled  to  recover  money  paid  in  ignorance  of  drawrr^ 
breach  of  instructions  in  drawing;  Femald  v.  Bush,  131  Mass.  591,  holdii^  neglect 
to  present  check  in  reasonable  time  defense  to  note  given  in  its  place  in  ignorance 
of  such  n^lect;  Watson  v.  Cabot  Bank,  5  Sandf.  423,  holding  bona  fide  indorsee 
of  fraudulent  note  liable  to  maker  for  use  of  it  after  notice;  Kelley  v.  Brown, 
5  Gray,  108,  holding  drawer  of  dieck  not  bound  by  pnnnlse  to  pay  made  in 
ignorance  of  failure  to  present  for  payment;  Tialbot  v.  National  Bank,  129  Mass. 
67.  37  A.  R.  302,  sustaining  recovery  by  indorser  of  pajrment  made  in  reliance 
on  notary's  statement  of  presentation  and  dishonor;  Montgomery  v.  Hamilton,  43 
Ind.  451,  holding  surety  on  note  not  bound  by  promise  of  payment  made  after 
and  in  ignorance  of  extension  of  time  to  principal;  Franklin  Bank  v.  Freeman, 
16  Pick.  535,  holding  presentation  of  memorandum  check,  given  as  security,  to 
bank  named  thereon,  unnecessary  to  charge  drawer;  Fulton  Bank  v.  Phsenix  Bank, 
1  Hall,  619;  Clarke  Nat.  Bank  v.  Bank  of  Albion,  52  Barb.  592;  Merchants*  Bank 
V.  Marine  Bank,  3  Oill,  96,  43  A.  D.  300;  Central  Nat.  Bank  v.  Valentine,  18 
Hun,  417, — holding  bank  not  holder  for  value  by  merely  accepting  negotiable 
paper  and  giving  credit  on  books;  Com.  v.  Reading  Sav.  Bank,  133  Masa.  16, 
43  A.  R.  405,  on  conclusiveness  of  entry  of  credit  on  books  of  bank;  Riditer  v. 
Selin,  8  Serg.  k  R.  425,  on  right  of  indorser  to  recover  payment  made  in  ignorance 
of  failure  of  demand  on  prinicpal. 

Cited  in  note  in  29  L.RA.  314,  on  effect  of  payment  or  part  payment  by 
indorser  after  failure  to  give  notice  of  dishonor. 

Distinguished  in  Union  Bank  v.  Hyde,  7  Rob.  (La.)  418,  41  A.  D.  290,  h<ading 
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tbat  indoraer  leddng  to  rteorer  money  paid  in  ignorance  of  his  being  discharged 
must  show  his  discharge;  First  Nat  Bank  ▼.  Laughlin,  4  N.  D.  391,  61  N.  W. 
473,  denying,  to  makers,  recovery  of  payment  because  of  alteration,  without 
failure  of  consideration;  Warren  Bank  ▼.  Parker,  8  Gray,  221,  holding  payment 
by  indorser,  having  full  means  of  knowing  what  demand  made  of  maker,  vol- 
untary. 

•  AM.  DEO.  88,  BISSEXIi  ▼.  BRIG08,  t  MASS.  488. 
Kffeci  of  judgments  of  other  jurisdictions. 

Cited  in  reference  note  in  65  A.  D.  704,  on  right  to  attack  foreign  judgments 
by  inquiring  into  jurisdiction  of  court  and  its  power  over  parties  and  things  in 
controversy. 

Cited  in  notes  in  94  A.  S.  R.  639,  on  conclusiveness  of  foreign  judgments; 
4  URJk.  131;  5  £.  R.  C.  746, — on  validity  and  effect  of  foreign  judgments; 
82  A.  D.  414,  on  effect  of  foreign  judgment. 

—  Of  foreign  courts. 

Referred  to  as  leading  case  in  Hilton  v.  Guyot,  159  U.  S.  113,  40  L.  ed.  95, 
16  Sup.  Ct.  139  (reversing  42  Fed.  249),  holding  judgment  of  foreign  country 
prima  facie  evidence  only. 

Cited  in  Monroe  v.  Douglas,  4  Sandf.  Ch.  126,  holding  judgment  in  rem  of 
foreign  court  conclusive,  if  jurisdiction  obtained  according  to  law  of  forum; 
Fisher  v.  Fielding,  67  Conn.  91,  52  A.  S.  R.  270,  32  LJt.A.  236,  34  Atl.  714 
(dissenting  opinion),  on  right  to  contest  foreign  judgment  on  merits. 

—  Of  coorts  of  sister  states,  generally. 

Cited  in  Aldrich  v.  Kinney,  4  Conn.  380,  10  A.  D.  151 ;  Zepp  v.  Hager,  70  111. 
223, — holding  judgment  of  sister  state  not  foreign  and  jurisdiction  only  question- 
able; Dunlap  T.  Waldo,  6  N.  H.  450,  holding  court  of  sister  state  not  foreign 
and  its  seal  admissible  as  evidence  without  extrinsic  proof;  Pawling  v.  Willson, 
13  Johns.  192,  holding  judgment  of  sister  state  foreign  except  as  to  mode  of  prov- 
ing it;  Robinson  v.  Prescott^  4  N.  H.  450,  holding  judgment  of  justice  of  peace  of 
anoUier  state  same  as  foreign  and  questionable  on  merits;  (Jom.  v.  Green,  17  Mass. 
515,  holding  conviction  of  ^me  in  another  state  not  disqualification  as  wit- 
ness; Napier  t.  Gidiere,  Speers,  Eq.  215,  40  A.  D.  613,  holding  in  absence  of  ex- 
press provision  statute  of  limitation  does  not  spply  to  judgment  of  sister  state; 
Christmas  v.  Russell,  5  Wall.  290,  18  L.  ed.  475,  holding  statute  of  one  state 
applying  its  period  of  limitation  to  cause  of  action  on  which  judgment  is  ren- 
dered against  its  citizens  in  sister  state  unconstitutional ;  Lucas  v.  Bank  of  Darien, 
2  Stew.  (Ala.)  280,  holding  that  equity  will  not  enjoin  suit  on  judgment  of  sister 
state  because  of  irregularities  therein. 

Cited  in  notes  in  14  A.  D.  305,  on  validity  of  judgment  of  sister  state;  12 
L.RJL  676,  on  presumption  as  to  validity  of  judgments  of  sister  states. 

—  Conclusiveness. 

Cited  in  Sweet  v.  Brackley,  53  Me.  346,  holding  judgment  of  sister  state  con- 
clusive if  conclusive  where  rendered;  Cone  v.  Hooper,  18  Minn.  631,  Gil.  476,  hold- 
ing judgment  in  sister  state  for  costs  on  appeal,  in  suit  in  which  lower  court  had 
jurisdiction,  conclusiye;  Alkire  Grocery  Co.  v.  Richesin,  91  Fed.  79,  holding  judg- 
ment of  state  court,  having  jurisdiction,  conclusive  in  Federal  court;  Tumbull  v. 
Payson,  95  U.  S.  418,  24  L.  ed.  437,  holding  records  of  bankruptcy  proceedings, 
duly  certified,  prima  facie  evidence  in  state  court;  Black  v.  Smith,  13  W.  Va.  780, 
denying  equitable  relief  from  default  judgment  of  sister  state,  having  juris- 
dirtion,  in  absence  of  fraud,  accident,  or  mistake  preventing  defense  thereto; 
Latins  v.  Clements,  8  Ga.  426,  sustaining  action  against  administrator  with  will 
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annexed  on  judgment  fA  other  state  against  executor;  Howard  ▼•  Comi,  93  Micb. 
442,  63  N.  W.  613;  Moren  v.  Killibrew,  2  Yerg.  376,— holding  judgment  of  an- 
other state  based  on  invalid  service  void;  McVicker  ▼.  Beedy,  31  Me.  314,  50  A. 
D.  666,  holding  judgment  of  sister  state  without  jurisdiction  of  person  inralid; 
Tolmie  r.  Thompson,  3  Cranch,  C.  C.  123,  Fed.  Cas.  No.  14,080,  holding  that 
validity  of  judicial  proceedings,  under  a  special  jurisdiction,  of  another  state 
must  be  proved;  Foster  v.  Glazener,  27  Ala.  391,  holding  proof  of  statutory  au- 
thority for  ew  parip  proceeding,  and  strict  compliance  therewith,  necessary  to  its 
validity  in  sister  state;  Foster  v.  Glazener,  27  Ala.  391,  holding  statute  of 
other  state  dispensing  with  personal  service  must  be  in  evidence  to  sustain  judg- 
ment thereunder;  Vanbuskirk  v.  Warren,  34  Barb.  467,  13  Abb.  Pr.  145  (dissent- 
ing opinion),  on  validity  of  attachment  in  sister  state  as  against  parchaser; 
Crapo  V.  Kelly,  16  Wall.  610,  21  L.  ed.  430  (dissenting  opinicm),  on  effect  of 
assignment  in  one  state  on  subsequent  attachment  in  another. 

Cited  in  notes  in  15  A.  D.  378,  on  conclusiveness  of  judgment  of  other  state; 
2  A.  D.  43;  15  A.  D.  76;  17  A.  D.  368;  26  A.  R.  30,— on  effect  given  to  judg- 
ments of  other  states ;  21  L.R.A.  858,  on  effect  of  judgment  of  foreign  country  or 
sister  state  obtained  on  unauthorized  appearance  of  attorney;  1  LJt.A.  70,  on  full 
faith  and  credit  to  be  given  to  state  records  and  judicial  proceedings;  12  UtA. 
575,  on  full  faith  and  credit  to  be  given  to  judgments  of  sister  state;  4  L.A.A. 
132,  on  what  records  the  full  faith  and  credit  clause  of  the  United  States  Con- 
stitution applies  to;  4  L.R.A.  131,  on  power  of  (Congress  to  regulate  the  faith 
and  credit  to  be  given  to  judgments  of  sister  states. 
-»A8  bar  to  suit. 

Referred  to  as  leading  case  in  Kane  v.  Cook,  8  Cal.  449,  holding  unsatisfied 
judgment  on  constructive  service  in  one  state  no  bar  to  suit  in  personam  in  an- 
other. 

Cited  in  Whittier  v.  Wendell,  7  N.  H.  257,  holding  unsatisfied  judgment  rendered 
without  personal  service  or  appearance  in  another  state  no  bar  to  suit  on 
original  demand;  National  Bank  v.  Peabody,  55  Vt.  492,  45  A.  R.  632,  holding 
unsatisfied  judgment  in  rem  of  sister  state  not  bar  to  suit  on  original  cause; 
Molyneux  v.  Seymour,  30  Ga.  440,  76  A.  D.  662,  sustaining  garnishee  judgment 
of  court  of  another  state  having  jurisdiction,  as  defense  to  second  garnishment 
of  creditor;  Baxley  v.  Linah,  16  Pa.  241,  55  A.  D.  494,  holding  judgment  of  court 
of  sister  state  bar  to  action  on  original  debt;  Sherwood  v.  Judd,  3  Bradf.  419, 
holding  party  excused  from  payment  of  decree  by  trustee  process  of  another  state 
for  same  funds;  The  Globe,  Fed.  Cas.  No.  6,484,  holding  judgment  in  rem  merely 
and  sale  thereunder  in  one  state  not  bar  to  lien  of  materialman  of  another  state; 
Rogers  v.  Odell,  39  N.  H.  452,  holding  judgment  of  court  of  sister  state  having 
jurisdiction  bar  to  suit  on  same  cause  of  action;  Salem  v.  Eastern  R.  Co.  98  Mass. 
431,  96  A.  D.  650,  on  sufficiency  of  judgment  in  another  state  as  justification  for 
creditor  paying  as  garnishee. 
—  Jurisdiction  questionable. 

Cited  in  Pritchett  v.  Clark,  3  Harr.  (Del.)  241;  Dalrymple's  Estate,  31  Pa. 
Co.  Ct.  177;  Barrett  v.  Oppenheimer,  12  Heisk.  298;  Barkman  v.  Hopkins,  11 
Ark.  157;  Rathbone  v.  Terry,  1  R.  I.  73;  Cone  v.  Cotton,  2  Blackf.  82,— holding 
jurisdiction  of  court  of  sister  state  questionable;  Kittredge  v.  Emerson,  15  N. 
H.  227,  holding  jurisdiction  of  Federal  court  questionable  in  state  court;  Kittredge 
V.  Emerson,  15  N.  H.  227,  holding  jurisdiction  of  United  States  courts  in  bank- 
ruptcy questionable  in  state  courts;  Savin  v.  Bond,  57  Md.  228,  holding  onus 
of  disproving  want  of  jurisdiction  of  court  of  other  state  on  party  assailing  it; 
Black's  C^se,  4  Abb.  Pr.  162,  4  Bradf.  174,  holding  one  denying  personal  service 
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in  another  state  must  disprove  every  lawful  mode  of  service  in  that  state;  Bank 
of  United  States  v.  Merchants'  Bank,  7  Gill,  415,  holding  judgment  of  sister  state 
prima  facie  evidence  of  jurisdiction;  Rangely  v.  Wehster,  11  N.  H.  299,  holding 
personal  jurisdiction  not  presumed  in  default  judgment  of  sister  state  in  absence 
of  record  of  personal  notice;  Gerault  v.  Anderson,  Walk.  (Miss.)  30,  12  A.  D. 
521,  holding  judgment  of  sister  state  impeachable  by  showing  court  lost  juris- 
diction by  death  of  defendant;  Konold  v.  Rio  Grande  W.  R.  Co.  16  Utah,  151,  51 
Pae.  250,  on  jurisdiction  as  limited  to  a  particular  territory;  Pinson  v.  Ivey,  1 
Yerg.  296,  on  necessity  of  jurisdiction  to  validity  of  suit;  Morse  v.  Presby,  25 
N.  H.  299,  on  right  to  question  jurisdiction  of  court  rendering  judgment;  Thomas 
V.  Morrisett,  76  Ga.  384  (dissenting  opinion),  on  right  to  question  judgment  of 
sister  state  as  to  domicil  of  testator. 

Cited  in  reference  notes  in  41  A.  S.  R.  879,  on  right  to  inquire  into  jurisdiction 
of  court  of  sister  state  to  render  judgment;  103  A.  S.  R.  308,  as  to  when  inquiries 
concerning  the  jurisdiction  of  another  state  are  open. 

Cited  in  note  in  94  A.  S.  R.  534,  on  disproving  jurisdiction  to  render  foreign 
judgment 

—  Qneetloiuible  only  as  to  jurisdiction. 

Cited  with  special  approval  in  Dobson  v.  Pearce,  1  Duer,  142;  Hall  v.  Wil- 
liams, 6  Pick.  232,  17  A.  D.  356, — holding  judgment  of  sister  state  questionable 
only  as  to  jurisdiction. 

Cited  in  Jacobs  v.  Hull,  12  Mass.  24;  Gleason  v.  Dodd,  4  Met.  333;  Walker  v. 
Sleight,  30  Iowa,  310;  Sipes  v.  Whitney,  30  Ohio  St.  69;  Burt  v.  Delano,  4  Cliif, 
611,  Fed.  Cas.  No.  2,211;  Gillespie  v.  Commercial  Mut.  Marine  Ins.  Co.  12  Gray, 
201,  71  A.  D.  743, — holding  judgment  of  sister  state  questionable  only  as  to 
jurisdiction;  Healy  v.  Root,  11  Pick.  389,  holding  judgment  of  sister  state  in 
qui  tarn  action  conclusive  except  as  to  jurisdiction. 

—  Recital  in  record  of  jnrisdictional  facts. 

Cited  with  express  approval  in  Starbuck  v.  Murray,  5  Wend.  148,  21  A.  D. 
172,  holding  recital  of  personal  appearance  of  defendant  in  record  of  judgment  of 
sister  state  not  conclusive. 

Cited  in  Wilson  v.  Jackson,  10  Mo.  329;  Bimeler  v.  Dawson,  5  111.  536,  39. 
A.  D.  430, — holding  record  of  judgment  in  sister  state  showing  service  prima  facie 
proof  of  jurisdiction  of  person;  Bowler  v.  Huston,  30  Gratt.  266,  32  A.  R.  673; 
Pritchett  v.  Clark,  3  Harr.  (Del.)  517;  Aldrich  v.  Kinney,  4  Conn.  380,  10  A.  D. 
151 ;  Pennj^it  v.  Foote,  27  Ohio  St.  600,  22  A.  R.  340,— holding  that  record  of 
court  of  sister  state  sliowing  jurisdiction  may  be  questioned ;  Westerwelt  v.  Lewis, 
2  McLean,  511,  Fed.  Cas.  No.  17,446;  Wilcox  v.  Kassick,  2  Mich.  165,— holding  re- 
cital of  jurisdictional  facts  in  judgment  of  sister  state  conclusive ;  Zepp  v.  Hager, 
70  111.  223,  holding  parol  evidence  inadmissible  to  contradict  officer *8  return  of 
personal  service  in  sister  state;  Carleton  v.  Bickford,  13  Gray,  591,  74  A.  D.  662, 
holding  evidence  admissible  to  contradict  officer's  return  of  process  in  suit  in 
another  state;  Litchfield's  Appeal,  28  Conn.  127,  73  A.  D.  662,  holding  service  in 
another  state  of  process  on  lunatic  defendant  insufficient  to  give  jurisdiction; 
Lincoln  v.  Tower,  2  McLean,  473,  Fed.  Cas.  No.  8,355,  holding  that  record  of 
sister  state  showing  notice  may  not  be  denied  but  may  be  limited  by  showing  no- 
tice constructive;  Barringer  v.  King,  5  Gray,  9,  holding  copy  of  record  of  sister 
state  showing  service  not  contradicted  by  copy  not  showing  service;  Hall  v.  Wil- 
liams, 6  Pick.  232,  17  A.  D.  356;  Baltzell  v.  Nosier,  1  Iowa,  588,  63  A.  D.  466; 
Hindman  v.  Mackall,  3  G.  Greene,  170, — sustaining  right  of  party  to  deny  au- 
thority of  attorney  appearing  for  him  in  another  state;  Shumway  v.  Stillman,  6 
Wend.  447,  holding  recital  of  appearance  by  attorney,  in  record  of  sister  state, 
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prima  facie  eridesee  of  hia  aathority;  Himt  t.  EIHmni,  32  Ala.  173,  btMiag  re- 
cital in  decrea  pro  eonfe9m>  that  "the  partiet  earned  prima  facie  evidence  in  col- 
lateral tuit  of  appearance  of  party  not  aerred;  Rape  ▼.  Heaton,  0  Wia.  328,  7€ 
A.  D.  269;  Middleeex  Bank  ▼.  Bntmaa,  29  Me.  19,— holding  reeord  of  eovrt  of 
aiater  state  showing  want  of  jnriadiction  invalid  for  any  porpooe. 

Cited  in  note  in  82  A.  D.  412,  on  neeeeaify  to  enforoonent  of  foreign  judgment 
that  jnritdictioo  moat  appear. 

—  Bfaltera  ottier  Umn  Jnrladlctloii  ma  defense. 

Cited  in  Levin  ▼.  QIadstein,  142  N.  C.  482,  116  A.  8.  R.  747,  56  a  E.  371, 
holding  that  fraud  may  be  set  up  as  equitable  defense  to  judgment  of  sister 
state;  Longaeville  y.  May,  116  Iowa,  709,  87  N.  W.  432;  Holt  v.  Alloway,  2  Blackf. 
108;  Davis  v.  Smith,  6  Ga.  274,  48  A.  D.  279,— holding  judgment  of  other  state 
impeachable  for  fraud  or  lack  of  jurisdiction;  Bumham  v.  Webster,  1  Woodb. 
&  M.  172,  Fed.  Cas.  No.  2,179,  holding  evidence  that  judgment  of  sister  state,  of- 
fered as  bar,  did  not  determine  merits  of  cause,  proper;  Haggerty  v.  Amory,  7 
Allen,  458,  holding,  in  action  on  judgment  of  sister  state,  any  defense  admiaaible 
which  wouM  be  good  in  that  state;  Fletcher  v.  Ferrel,  9  Dana,  372,  35  A.  D.  143, 
holding  no  defense  admissible  to  judgment  of  sister  state  not  admissible  where 
rendered. 

—  Jnriadiction  obCnlned  Ui  rem. 

Cited  with  special  approval  in  Woolfolk  v.  Cage,  Walk.  (Miss.)  300,  holding 
judgment  in  rem  of  other  state  binding  only  as  to  property  involved. 

Cited  in  Wyman  v.  Campbell,  6  Port.  (Ala.)  219,  31  A.  D.  677,  holding  pio- 
ceeding  tii  rem  valid  without  personal  notice;  Pioquet  v.  Swan,  5  Mason,  35,  Fed. 
(^as.  No.  11,134,  holding  judgment  on  suit  commenced  by  attachment  against 
nonresident  binding  only  as  to  property  attached;  Noble  v.  Thompson  Oil  Co.  79 
Pa.  354,  21  A.  R.  06,  2  W.  N.  C.  328,  33  Phila.  Leg.  Int.  14,  holding  judgment 
tn  rem  in  sister  state  void  for  want  of  jurisdiction  of  property;  Melhop  v.  Doanc. 
31  Iowa,  397,  7  A.  R.  147,  holding  attachment  suit  in  another  state  oonduaive. 
as  to  property  reached,  in  suit  by  defendant  therein  for  conversion;  Steel  v. 
Smith,  7  Watts  k  S.  447,  holding  judgment  in  foreign  attachment  in  one  state 
not  binding  in  permmam  in  another;  Bragg  v.  Gaynor,  85  Wis.  468,  21  L.RJL  161, 
55  N.  W.  919,  holding  that  debts  owing  nonresidents  have  situs  where  owed  for 
purpose  of  garnishment  or  creditor's  bill;  Chew  v.  Randolph,  Walk.  (Miss.)  1; 
Pawling  V.  Willson,  13  Johns.  192, — holding  judgment,  in  rem  merely,  of  aiater 
state  not  prima  facie  evidence  of  debt;  Darrach  v.  Wilson,  2  Miles  (Pa.)  116, 
holding  dd[>t  not  maintainable  on  judgment  in  rem  of  sister  state;  Wilson  v. 
Pierce,  Fed.  Caa.  No.  17,826,  on  liability  in  personam  of  debtor  on  judgmoit  in  rem 
of  another  state;  Keystone  Bridge  Co.  v.  Summers,  13  W.  Va.  476,  <m  necessity  of 
jurisdiction  of  person. 

—  Effect  of  appenranoe  to  defend  suit  In  rem. 

Cited  in  Bryant  v.  Ela,  Smith  (N.  H.)  896;  Re  Faulkner,  4  Hill,  598,— holding 
that  appearance  to  defend  suit  in  rem  does  not  give  jurisdiction  in  pereonam; 
Rathbone  v.  The  Landon,  6  La.  Ann.  439;  Campbell  v.  Wilson,  6  Tex.  379;  Jones 
v.  Jones,  108  N.  Y.  416,  2  A.  S.  R.  447,  15  N.  E.  707;  Hoxie  v.  Wright,  2  Vt  263,— 
holding  jurisdiction  in  personam  given  by  appearance  to  suit  in  rem. 

Approved  but  not  followed  in  Noyee  v.  Butler,  6  Barb.  613,  holding  appeaimnce 
of  party  to  defend  suit  in  rem  gives  court  jurisdiction  tn  personam. 

—  Sabstituted  service. 

Cited  in  Leith  v.  Leith,  39  N.  H.  20,  holding  bona  fides  of  residence  of  plain- 
tiff in  divorce  suit  in  another  state,  questionable;  Morey  v.  Morey,  27  Minn.  265, 
6  N.  W.  783,  holding  decree  of  divorce  of  sister  state  based  on  improper  oon- 
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structiTe  seryice,  invalid;  Bradshaw  v.  Heath,  13  Wend.  407,  holding  divorce 
granted  in  sister  state  without  personal  service  on  defendant  invalid  to  establish 
property  rights;  Hunt  v.  Hunt,  72  N.  Y.  217,  28  A.  R.  129,  holding  substituted 
service  sufficient  to  sustain  divorce  against  citizen  absent  from  state  during  prog- 
ress of  suit;  Love  v.  Love,  10  Phila.  463,  30  Phila.  Leg.  Int.  86;  Borden  v.  Fitch, 
15  Johns.  121,  8  A.  D.  225, — denying  validity  of  divorce  obtained  in  another  state 
upon  publication  service  only;  Miller  v.  Miller,  1  Bail.  L.  242;  Dearing  v.  Bank 
<rf  Charleston,  6  Ga.  497,  48  A.  D.  300,— holding  judgment  in  pergonam,  against 
citizen  of  another  state  on  publication  service,  void;  Cella  Commission  Co.  v. 
Bohlinger,  8  L.R.A.(N.S.)  637,  78  C.  C.  A.  467,  147  Fed.  419,  holding  substituted 
service  insufficient  to  sustain  personal  judgment  against  nonresident  corporation; 
Kendrick  v.  Kimball,  33  N.  H.  482,  holding  debt,  on  judgment  rendered  on  sub- 
stituted service  against  nonresident,  maintainable  in  state  where  rendered;  Price 
▼.  Hickok,  39  Vt.  292,  holding  judgment  of  sister  state  without  personal  service 
or  appearance  in  that  state  invalid  in  personam;  Warren  Mfg.  Co.  v.  Etna  Ins. 
Co.  2  Paine,  601,  Fed.  Cas.  No.  17,206,  holding  judgment  of  one  state  based  on 
service  on  corporation  of  another  state  under  statute  passed  after  cause  of  action 
arose  invalid;  Middlebrooks  ▼.  Springfield  F.  Ins.  Co.  14  Conn.  301;  Moulin  v. 
Trenton  Mut.  L.  &  F.  Ins.  Co.  24  N.  J.  L.  222, — holding  judgment  against  corpora- 
tion in  state  in  which  it  neither  does  business  nor  has  an  office  not  authorized 
by  service  on  officer  while  incidentally  therein;  Williams  v.  Preston,  3  J.  J.  Marsh. 
600,  20  A.  D.  179,  holding  decree  without  personal  service  or  appearance  invalid 
in  personam;  Reynolds  v.  Stansbury,  20  Ohio,  344  (dissenting  opinion),  on  neces- 
sity of  notice  to  give  jurisdiction. 

Cited  in  note  in  16  LJLA.  234,  on  what  property  subject  to  personal  judgments 
rendered  upon  constructive  service  of  process. 

—  Judgment  on  joint  obligations. 

Cited  in  Hall  v.  Williams,  10  Me.  278,  holding  judgment  in  sister  state  on  joint 
debt,  only  one  party  being  served,  entered  erroneously  against  both,  not  invali- 
dated by  correction  of  the  error  on  motion;  Wilbur  v.  Abbot,  60  N.  H.  40,  hold- 
ing judgment  against  joint  debtors  on  service  on  one  only,  though  valid  where 
rendered,  not  valid  in  state  requiring  service  on  all;  Wood  v.  Watkinson,  17  Conn. 
500,  44  A.  D.  562,  holding  judgment  of  one  state  on  joint  debt,  with  service  on 
one  only,  invalid  in  another  as  to  those  not  served;  Odom  v.  Denny,  16  Gray,  114, 
holding  judgment  of  another  state  against  joint  contractors  not  bar  to  suit  on 
original  claim  against  one  not  served  there;  Erickson  v.  Nesmith,  46  N.  H.  371, 
holding  suit  against  part  of  several  joint  debtors  good  without  joining  those  out- 
side the  jurisdiction. 

—  Effect  of  priority  of  suit. 

Cited  in  Cole  v.  Flitcraft,  47  Md.  312;  North  Bank  t.  Brown,  60  Me.  214, 
79  A.  D.  609, — ^holding  action  barred  by  action  and  judgment  in  sister  state,  though 
latter  commenced  during  pendency  of  the  suit;  Paine  v.  Schenectady  Ins.  Co.  11  R. 
I.  411,  holding  judgment  of  sister  state,  though  appeal  pending,  bar  to  suit  on  same 
natter;  Baxley  v.  Linah,  16  Pa.  241,  56  A.  D.  494,  holding  pending  suit  in  per- 
mmam  m  sister  state  bar  to  suit  tti  rem  on  same  cause;  Boyd  v.  Royal  Ins.  Co. 
Ill  K.  C.  372,  16  S.  E.  389,  holding  judgment,  rendered  while  attachment  pending 
in  another  state,  should  protect  defendant  from  double  payment. 
.Pleading. 

Referred  to  as  leading  case  in  Judkins  v.  Union  Mut.  F.  Ins.  Co.  34  N.  H.  470; 
Crone  v.  Dawson,  19  Mo.  App.  214, — holding  jurisdiction  of  court  of  sister  state 
put  m  issue  by  general  denial. 

Cited  in  Beale  v.  Berryman,  30  N.  J.  L.  216;  Mackay  v.  Gordon,  34  N.  J.  L. 


Digitized  by 


Google 


6  AM.  DEC.]  NOTES  ON  AMERICAN  DECISIONa  9^t 

286, — ^boMiiig  joriadiction  of  oourt  of  aister  state  put  in  issue  by  generml  denial; 
Sbumwajr  t.  Stilbnan,  4  Oow.  292,  IS  A.  D.  374,  holding  nul  tiel  record  only  font 
of  genera)  issue  proper  to  jurisdietion  of  eourt  of  sister  state;  Toarigny  t. 
Houle,  88  Me.  406,  34  Atl.  168,  holding  nU  debet  or  mm  assump^U,  not 
nul  tiel  record,  the  proper  plea  to  question  juriadietimi  of  judgment  of  sister  state; 
Morehead  y.  Orisham,  IS  Ark.  431,  holding  d^t,  not  assumpsit  proper  aetioB 
on  judgment  of  sister  state;  Erana  ▼.  Tatem,  0  Serg.  ft  R.  252.  11  A.  D.  717. 
holding  nil  debet  and  imiI  tiel  record  bad  to  suit  on  decree  in  equity  of  another 
state  for  pajrment  of  money;  Draper  ▼.  Gorman,  8  Leigh,  628,  holding  jud<pnent  of 
District  of  Columbia  same  as  foreign  and  nil  debet  sufficient;  McKim  t.  Odom,  12 
Me.  84,  holding  debt,  not  aaaumpsit,  proper  action  on  judgment  of  another  state; 
Shumway  r.  Stillman,  4  Cow.  205,  15  A.  D.  374,  holding  special  plea  to  judgm«it 
of  sister  state  must  ahow  lack  of  aerrice  or  appearance;  Eaton  v.  Hasty,  6  Neb. 
419,  29  A.  R.  365,  holding  pleaa  in  bar  admiasible  to  suit  on  judgment  of  sister 
state;  McKim  ▼.  Odom,  12  Me.  94,  holding  nul  tiel  record,  not  nil  debet,  proper 
plea  to  suit  on  judgment  of  another  state;  Smith  ▼.  Pratt,  13  Ohio,  548,  on  use 
of  writ  of  error  to  review  acta  of  courta  of  record  other  than  their  coram<m  law 
proceedings. 
Effect  of  domeatlc  jndginent. 

Cited  in  Love  joy  v.  Albee,  33  Me.  414,  54  A.  D.  630,  holding  judgment  without 
jurisdiction  of  persons  or  property  void;  Dryden  v.  Swinbum,  15  W.  Va.  234, 
sustaining  right  of  superior  court  to  affirm  or  annul  judgment  of  inferior  court 
on  certiorari  when  used  as  appellate  proceeding;  Finneran  v.  Leonard,  7  Allen, 
54,  83  A.  D.  665,  holding  domestic  judgment  conclusive  in  collateral  suit  where  no 
fraud  or  want  of  jurisdiction  appear  on  face  of  record;  Hentz  v.  Ward,  1  Cin. 
Sup.  Ct.  Rep.  387,  holding  return  of  service  in  domestic  judgment  conclusive  in 
collateral  suit;  Buckner  v.  Archer,  1  McMull,  L.  86,  holding  recital  of  service  not 
conclusive  in  domestic  judgment;  Cadweel  v.  Colgate,  7  Barb.  253,  holding  want  of 
jurisdiction  in  attachment  suit  good  defense  to  bond  given  to  release  goods  taken; 
Harris  v.  Hardeman,  14  How.  334,  14  L.  ed.  444,  holding  jurisdiction  in  original 
suit  questionable  in  suit  on  forthcoming  bond  given  therein ;  McMullen  v.  Guest, 
6  Tex.  275,  holding  personal  judgment  on  substituted  service  valid  where  ren- 
dered; ^tna  Ina.  Co.  v.  Aldrich,  26  N.  Y.  92,  holding  attaching  creditor'a  judg- 
ment valid  as  against  mortgage  not  properly  recorded  in  another  state. 
—  Against  nonresidents. 

Cited  in  Darrah  v.  Watson,  36  Iowa.  116,  holding  court  of  one  state  acquires 
jurisdiction  by  personal  service  in  that  state  on  resident  of  another  state  tem- 
porarily therein;  Schwinger  v.  Hickok,  53  N.  Y.  280,  holding  judgment  in  per- 
eonam  for  deficiency  on  foreclosure  against  nonresident  not  personally  served 
invalid;  Easterly  v.  Goodwin,  35  Conn.  273,  holding  domestic  judgment  tit  rem, 
with  no  personal  service,  against  nonresident  not  binding  beyond  property  in- 
volved; Darrance  v.  Preston,  18  Iowa,  396,  holding  constructive  service  on  d^end- 
ant  in  another  state  sufficient  as  to  property  proceeded  against  in  rem;  Quarl 
V.  Abbett,  102  Ind.  233,  52  A.  R.  662,  1  N.  E.  476,  holding  corporate  sto^  subject 
to  proceeding  in  rem  on  constructive  notice  to  owner  in  another  state;  Pennoyer 
V.  Neff,  95  U.  8.  714,  24  L.  ed.  565,  holding  constructive  service  insufficient 
to  bind  nonresident  by  judgment  in  pereonam;  Dearing  v.  Bank  of  Charles- 
ton, 5  Ga.  497,  48  A.  D.  300,  denying  validity  of  service  by  publication  in  suit 
in  personam  against  foreign  corporation;  Smith  v.  Mutual  L.  Ins.  Co.  14  Allen, 
336,  declining  to  entertain  suit  in  equity,  by  nonresident,  against  a  corporation  6t 
another  state  on  matters  involving  laws  of  corporation's  domicil;   McEanne  ▼. 
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Augusta,  5  Ricb.  Eq.  55,  holding  that  equity  has  no  personal  jurisdiction  over 
residents  of  another  state. 

Cited  in  note  in  76  A.  D.  666,  on  jurisdiction  of  foreigners  and  their  property. 

•  AM.  DEO.  94,  JACKSON  v.  ADAI^iS,  9  MASS.  484. 
I>egree  of  skill  required  of  bailee  for  hire. 

Cited  in  Lincoln  v.  Gay,  164  Mass.  537,  49  A.  S.  R.  480,  42  N.  E.  95,  holding 
dressmaker  bound  to  exercise  degree  of  skill  necessary,  in  that  particular  occupa- 
tion, to  do  the  work  in  reasonably  proper  manner. 

Cited  in  note  in  6  £.  R.  C.  623,  on  liability  of  printer  to  sheriff  for  error  in  ad- 
vertisement of  sale,  in  consequence  of  which  levy  failed. 
lilabillty  for  remote  consequences  of  act. 

Cited  in  note  in  34  A.  D.  257,  on  consequential  damages  for  breach  of  contract. 

•  AM.  DEC.  97,  liGNOX  v.  liEVERETT,  10  MASS.  1. 
Smflciency  and  necessity  of  notice  of  protest. 

Cited  in  Browning  v.  Andrews,  3  McLean,  576,  Fed.  Cas.  No.  2,040,  holding  no- 
tice of  nonpayment  and  that  indorser  looked  to  sufficient;  Crawford  v.  Bank 
of  Alabama,  7  Ala.  205,  holding  sending  of  copy  of  protest  or  substance  thereof  to 
parties  to  he  held  necessary;  Atwater  v.  Streets,  1  Dougl.  (Mich.)  455,  holding 
that  copy  of  protest  need  not  accompany  notice;  Musson  v.  Lake,  4  How.  202,  11 
L.  ed.  067  (dissenting  opinion),  on  evidence  of  presentment  and  protest. 

Cited  in  note  in  43  A.  D.  218,  on  necessity  and  waiver  of  protest  of  foreign 
draft. 

6  AM.  DEC.  99,  SANDFORD  v.  DILLAWAY,   10  MASS.  52. 
InsolTcncy,  etc.,  as  excuse  for  want  of  demand  and  notice. 

Cited  in  Buck  v.  Cotton,  2  Conn.  120,  7  A.  D.  251;  Phipps  v.  Harding  (Hudson 
Furniture  Co.  v.  Harding),  30  L.R.A.  513,  17  C.  C.  A.  203,  34  U.  S.  App.  148, 
70  Fed.  468;  Groton  v.  Dallheim,  6  Me.  476, — holding  known  insolvency  of  maker 
no  ezeuae;  Famum  ▼.  Fowle,  12  Mass.  89,  7  A.  D.  35,  holding  known  insolvency 
at  time  of  and  six  months  prior  to  making  of  note  no  excuse;  Lawrence  v. 
Langley,  14  N.  H.  70,  holding  bankruptcy  of  maker  at  maturity  no  excuse; 
Pierce  v.  Cate,  12  Cush.  190,  59  A.  D.  176,  holding  absconding  of  maker  leaving 
no  visible  attachable  property  no  excuse ;  Lee  Bank  v.  Spencer,  6  Met.  308,  39  A.  D. 
734,  holding  fact  that  maker  told  holder  previously  that  he  could  not  pay  no 
excuse;  Bishop  v.  Bradford,  16  Ala.  769,  holding  insolvency  of  maker  no  excuse 
for  failure  to  obtain  return  of  execution  unsatisfied. 

Cited  in  reference  notes  in  6  A.  D.  572;  18  A.  D.  652;  43  A.  D.  248;  22  A.  S.  R. 
748;  61  A.  8.  R.  238, — effect  of  maker's  insolvency  on  necessity  of  demand  and 
notioe  of  nonpayment. 

Cited  in  notes  in  4  A.  D.  49,  on  waiver  of  demand  and  notice  of  nonpayment; 
12  A.  D.  392,  on  maker's  insolvency  as  excuse  for  demand  and  notice. 

«  AM.  DSC.  100,  CHADBOURN  v.  WATTS,  10  MASS.  121. 
Usury  as  defense. 

Cited  in  Lowell  v.  Johnson,  14  Me.  240,  holding  contract  securing  unlawful 
interest  void  though  usury  is  never  received ;  Kendall  v.  Robertson,  12  Cush.  156, 
holding  usury  available  to  maker  against  bona  fide  indorsee  before  maturity,  for 
value  and  without  notice;  Craig  v.  Butler,  9  Mich.  21 ;  Richardson  v.  Field,  6  Me. 
35, — holding  usury  available  to  mortgagor  to  defeat  title  of  assignee  and  pur- 
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olu«er  of  equity  of  redemption;  Chambers  y.  Chalmers,  4  Gill  &  J.  420,  23  A.  IX 
572,  holding  independent  usurious  stipulations  in  contract  no  defense  to  enforce- 
ment of  mortgage  to  seeure  performance;  Bailey  v.  Limipkin,  1  Ga.  392,  holding 
neither  legal  nor  usurious  interest  recoverable  even  by  innocent  holder;  Torrey  v. 
Grant,  10  Smedes  k  M.  89,  holding  that  indorsee  with  knowledge  of  usury  can 
recover  only  principal,  though  assured  that  maker  would  not  defend;  Andrews  v. 
Hozie,  6  Tex.  171,  holding  note  void  even  in  hands  of  innocent  indorsee  where 
statute  declares  usurious  contracts  void;  Miller  v.  Gould,  38  Ga.  465  (dissenting 
opinion),  on  legality  of  contract  payable  in  confederate  money. 

Cited  in  reference  notes  in  II  A.  D.  779,  on  exchange  of  notes  for  parpow  of 
raising  money  at  unlawful  interest  as  usurious  transaction;  II  A.  D.  540,  on 
effect  of  usurious  note  in  hands  of  subsequent  bona  fide  holders;  79  A.  D.  517. 
on  effect  of  usurious  contracts  in  extending  time  of  payment  of  debt  after 
maturity. 

Cited  in  notes  in  55  A.  D.  398,  on  defense  of  usury;  16  L.RJI.  46,  on  rights 
of  bona  fide  purchaser  of  note  declared  void  by  statute. 

Doubted  in  Allison  v.    Barrett,  16  Iowa,  278,  85  A.  D.  516,  holding  maker  not 
estopped  from  setting  up  usury  by  promise  to  pay  note  to  indorser. 
-»  New  note  for  asurious  obligation. 

Cited  in  Clark  v.  Phelps,  6  Met.  296,  holding  that  usurious  interest  paid  on 
first  cannot  be  deducted  from  second  note;  Steele  v.  Franklin,  5  N.  H.  376,  holding 
new  note  to  party  to  \i6nry  subject  to  deduction  for  usury  in  first  note ;  Onsipee  v. 
Gafney,  56  N.  H.  352,  holding  usurious  interest  paid  on  prior  notes  not  recoverable 
after  full  payment  of  valid  new  note;  State  Bank  v.  Ayers,  7  N.  J.  L.  130,  II  A. 
D.  535,  holding  usury  no  defense  to  valid  new  note  for  residue  of  usurious  old 
note;  Mitchell  v.  Lyman,  77  111.  525,  holding  usury  no  defense  to  renewal  of  note 
with  additional  parties;  Masterson  v.  Gubbs,  70  Ala.  406;  McCuUough  v.  Mitchell, 
64  Ala.  250, — ^holding  defense  cut  off  by  new  note  to  bona  fide  transferee  without 
notice. 

Cited  in  reference  note  in  37  A.  D.  645,  on  effect  of  usury  where  contract  is 
renewed. 

Distinguished  in  Warren  v.  Crabtree,  1  Me.  167,  10  A.  D.  51,  holding  defense 
available  to  indorser  on  renewal  note. 

•  AM.  DEC.  103,  AfARTIN  v.  BfAYO,  10  MASS.  137. 
Ratification  of  contract  by  Infant. 

Cited  in  Roof  v.  Stafford,  7  Cow.  179,  holding  that  infant  may  affirm  contract  by 
new  promise  after  majority;  Taft  v.  Sergeant,  18  Barb.  320,  holding  promise  to 
pay  joint  note,  by  turning  over  another  note  for  part  and  balance  in  money,  a  rati- 
fication; Wright  V.  Steele,  2  N.  H.  51,  holding  new  promise,  "all  that,  is  justly 
your  due,  shall  be  paid,"  to  be  a  ratification ;  Orvis  v.  Kimball,  3  N.  H.  314,  hold- 
ing employment  of  agent  to  find  and  pay  note  a  confirmation;  Hoit  v.  Underbill, 
9  N.  H.  436,  32  A.  D.  380,  holding  declarations  to  persons  having  no  interest^in, 
or  agency  as  to  note  not  a  ratification ;  Heady  v.  Boden,  4  Ind.  App.  475,  30  N.  S. 
1119,  holding  that  promise  after  majority  to  pay  note  constitutes  ratification; 
Beed  v.  Batchelder,  1  Met.  559,  holding  that  holder  may  maintain  action  on  note 
which  maker  after  majority  promises  payee  to  pay;  Stark  v.  Stinson,  23  N.  H. 
259,  on  partial  payment  as  evidence  of  new  promise;  Kimmers  Case,  1  Walker 
(Pa.)  290,  on  affirmance  of  contract  by  infant;  Simkins  v.  Searcy,  10  Tex.  Civ. 
App.  406,  32  8.  W.  849,  on  disaffirmance  of  infant's  contracts  by  legal  representa- 
tives. 

Cited  in  reference  notes  in  16  A.  D.  326;  17  A.  D.  739;  26  A.  D.  254;  36  A.  D. 


Digitized  by 


Google 


875  NOTES  ON  AMERICAN  DECISIONS.  [100-105 

298,— on  ratificati<m  of  contract  by  infant;  34  A.  D.  150,  as  to  what  amounts  to 
ratification  of  infants'  contracts;  6  A.  D.  20,  on  infant's  liability  after  coming  of 
age  for  debts  contracted  dnring  infancy. 

Cited  in  notes  in  23  A.  D.  529,  on  ratification  of  contract  by  infant;  23  A.  D. 
361,  as  to  when  conditional  promise  is  sufficient  ratification  of  an  infant's  con- 
tract; 18  A.  S.  R.  709,  710,  on  ratification  of  contracts,  executory  on  infants* 
part,  by  new  promises  or  acknowledgments. 

Distinguished  in  Thompson  y.  Lay,  4  Pick.  48,  16  A.  D.  325,  holding  proof  of 
ability  necessary  to  recover  upon  promise  after  majority  to  pay  when  able. 

6  AM.  DSC.  105,  COM.  v.  NBAL,  10  MASS.  152. 
liiabllUy  for  criminal  or  tortious  acta  of  married  woman. 

Cited  in  reference  note  in  41  A.  D.  250,  on  liability  for  Joint  trespass  by  hus- 
band and  wife. 

Cited  in  notes  in  83  A.  D.  776,  on  torts  of  married  women;  92  A.  S.  R.  164; 
95  A.  S.  R.  794, — on  liability  for  torts  of  married  women. 

—  liiability  of  husband. 

Annotation  cited  in  Withrow  v.  Smithson,  37  W.  Va.  762,  19  L.R.A.  762,  17  S. 
£.316,  on  husband's  liability  for  torts  of  wife. 

Cited  in  reference  notes  in  10  A.  D.  699;  45  A.  D.  778;  37  A.  S.  R.  385;  54  A. 
S.  R.  653,— on  husband's  Uability  for  torts  of  wife;  45  A.  D.  562;  46  A.  S.  R. 
133,— on  husband's  liability  for  wife's  torts  committed  in  his  presence. 

Cited  in  note  in  92  A.  S.  R.  164,  on  husband's  liability  for  torts  of  wife  at  com- 
mon law. 

—  Liability  of  wife. 

Cited  in  Com.  v.  Wood,  97  Mass.  225,  holding  husband  solely  indictable  for  con- 
ducting bawdy  house  owned  by  wife  who  received  proceeds;  State  v.  Williams,  65 
N.  C.  398;  holding  woman  not  indictable  for  assault  committed  in  presence  of  hus- 
band ;  State  V.  Harvey,  3  N.  H.  65,  holding  wife  not  liable  for  fine  imposed  on  her- 
self and  husband  for  joint  forcible  entry  and  detainer;  State  v.  Cleaves,  59  Me. 
298,  8  A.  R.  422,  holding  woman  presumed  to  have  been  coerced  by  husband  while 
illegally  selling  liquors  in  his  presence,  are  not  indictable  for  such  sales;  Gill  v. 
State,  39  W.  Va.  479,  45  A.  S.  R.  928,  26  L.R.A.  655,  20  S.  E.  568,  holding  fieri 
facias  leviable  against  separate  estate  of  married  woman  to  collect  fines  imposed 
upon  her  for  commission  of  misdemeanors;  Wagener  v.  Bill,  19  Barb.  321,  holding 
that  where  evidence  in  action  against  husband  and  wife  for  assault,  showed  wife  to 
be  principal  and  only  offender,  case  should  at  least  have  been  submitted  to  jury; 
White  V.  Wager,  32  Barb.  250,  holding  coercion,  implied  in  common  law  as  reason 
for  exonerating  wife  for  torts  committed  in  husband's  presence,  reason  also  for 
denying  statutory  right  of  wife  to  convey  to  husband. 

Cited  in  reference  notes  in  2  A.  S.  R.  579,  on  personal  liability  .of  married 
woman  for  her  torts;  45  A.  S.  R.  937,  on  liability  of  married  woman  for  criminal 
tovU. 

Cited  in  notes  in  33  A.  S.  R.  93,  as  to  presumption  of  marital  coercion  arising 
in  case  of  grave  felonies;  19  L.R.A.  359,  on  duress  of  wife  by  husband  as  an  excuse 
for  crime. 

Distinguished  in  State  v.  Ma  Foo,  110  Mo.  7,  33  A.  S.  R.  414,  19  S.  W.  222,  hold- 
ing woman  punishable  for  offense  of  mayhem  where  evidence  showed  that  her  hus- 
band's presence  contributed  in  no  way  to  crime;  State  v.  Shee,  13  R.  I.  535,  hold- 
ing mere  proximity  as  distinguished  from  actual  presence  of  husband,  insufficient 
to  exonerate  wife  under  indictment  for  illegal  sale  of  liquor. 
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•  AM.  DBC.  f,  EMERSOir  ▼.  BRIGHAM,  !•  MA8S.   197. 
latplled  wmmuicjr. 

Cited  is  referenee  BOtM  in  •  A.  D.  M2;  7  A.  D.  741 ;  9  A.  D.  603 ;  f  A.  D.  767; 
11  A.  D.  269;  13  A.  D.  268;  13  A.  D.  425;  18  A.  D.  326;  19  A.  D.  477;  50  A.  &  IL 
290,— <m  imf^ied  warranty  oa  tale  of  chattel;  39  A.  8.  R.  867,  as  to  when  warranty 
U  not  implied  on  tale  of  personalty;  19  A.  D.  672,  on  what  constitutes  implied 
warranty;  47  A.  D.  320,  on  implied  warranty  in  sale  of  animal;  7  A.  D.  127,  on 
natnre  of  warranty  arising  from  sale  by  sample. 

Cited  in  notes  in  10  A.  D.  228,  on  what  constitutes  express  warranty ;  23  A.  D. 
101,  on  implied  warranty  in  sale  of  chattels;  62  A.  D.  464,  on  implied  warranty 
of  Utie  on  sale  of  chattel 
—  or  qnnlicy  or  fltneaa. 

Cited  in  Reed  v.  Prentiss,  1  N.  H.  174,  8  A.  D.  60,  holding  that  there  is  no 
implied  warranty  of  quality;  Humphreys  t.  Comline,  8  Blackf.  516,  denying  ini> 
plied  warranty  of  quality  of  molasses  purchased  by  grocer  without  examination; 
Green  v.  Ashland  Water  Co.  101  Wis.  258.  70  A.  S.  R.  911,  43  L.RJ^.  117,  T! 
N.  W.  722,  holding  waterworks  company  not  responsible  as  implied  warrantor  of 
purity  of  water;  Howard  t.  Emerson,  110  Mass.  320,  14  A.  R.  608,  denying  im- 
plied warranty  of  fitness  upon  sale  of  cow  to  retail  butcher;  Perlcy  t.  Balch,  23 
Pick.  283,  34  A.  D.  56,  denying  implied  warranty  of  fitness  of  ox  for  known 
purpose  of  purchase;  Bragg  t.  Morrill,  49  Vt.  45,  24  A.  R.  102,  denying  implied 
warranty  of  soundness  of  shafting  prepared  for  reception  of  pulleys;  Winsor  t. 
Lombard,  18  Pick.  57,  denying  implied  warranty  that  mackerel  branded  aa  No. 

I  and  No.  2  is  free  from  rust;  Hargons  v.  Stone,  5  N.  T.  73,  holding  that  implied 
warranty  that  goods  like  sample  is  confined  to  cases  of  lack  of  opportunity  of 
inspection;  Misner  t.  Granger,  9  111.  69,  denying  implied  warranty  of  fitness  of 
threohing  machine  upon  sale  by  machinist;  Hood  v.  Bloeh  Bros.  29  W.  Va.  244, 

II  S.  E.  910,  upholding  implied  warranty  of  merchantability  upon  purchase 
from  manufacturer  without  opportunity  of  inspection;  Moses  t.  Mead,  1  Denio, 
378,  43  A.  D.  676,  denying  implied  warranty  of  soundness  of  mess  beef  sold  to 
provision  merchant;  Wright  v.  Hart,  18  Wend.  449,  denying  implied  warranty 
of  quality  of  flour  sold  to  starch  manufacturer. 

Cited  in  reference  notes  in  58  A.  D.  153,  as  to  whether  warranty  is  implied  that 
chattel  is  fit  for  particular  use  for  which  it  was  purchased;  78  A.  D.  296,  on 
implied  warranty  of  quality  in  executory  contracts;  31  A.  8.  R.  527,  on  implied 
warranty  of  merchantable  quality  in  executory  contract  to  deliver  grain;  44 
A.  D.  770,  on  implied  warranty  of  fitness  by  manufacturer  of  articles  sold  for 
particular  purpose;  97  A.  S.  R.  505,  on  implied  warranties  of  soundness  in 
sales;  7  A.  D.  340,  on  implied  warranty  on  sale  of  provisions. 

Cited  in  notes  in  43  A.  D.  680;  22  L.RJk.  195, — on  implied  warranty  of  fitness 
of  articles  of  food,  etc.;  43  A.  D.  680,  on  implied  warranty  of  wholesomeness  of 
provisions  sold  for  domestic  use;  54  A.  D.  145,  on  implied  warranty  of  quality 
in  sale  of  goods;  102  A.  S.  R.  624,  on  implied  warranty  of  quality  on  sale  of 
articles  of  food;  43  A.  D.  680,  on  implication  of  warranty  from  sound  price 
paid  for  goods;  45  A.  D.  145,  on  implied  warranty  of  quality  or  fitness  of  article 
to  be  manufactured  for  specific  use. 

Distinguished  in  Lukens  v.  Freiund,  27  Kan.  664,  41  A.  R.  429,  holding  that  no 
implied  warranty  of  wholesomeness  exists  on  purchase  of  food  for  feeding  of  live 
stock  and  citing  annotation  also  on  this  point. 
Measure  of  damages  for  breach  of  warranty. 

Cited  in  Herring  y.  Skaggs,  62  Ala.  180,  34  A.  R.  4,  on  damages  recoverable  for 
breach  of  warranty. 
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Deceit. 

Cited  in  Stevens  t.  Fuller,  8  N.  H.  463,  holding  action  on  case  for  deceit  main- 
tainable against  owner  of  worthless  horse  with  heaves,  who  concealed  the  defect 
and  affirmed  that  it  was  worth  $100,  thereby  inducing  trade;  Trambly  v.  Ricard, 
130  Mass.  250,  holding  that  fraud  may  be  proved  from  production  after  oral 
agreement  of  written  contract  differing  therefrom;  French  v.  Vining,  102  Mass. 
132,  3  A.  R.  440,  holding  that  vendor  of  hay,  for  feed  of  cow,  containing  known 
white  lead,  is  liable  for  her  death;  Stone  v.  Denny,  4  Met.  151,  holding  that 
false  representation  with  belief  of  truth  is  not  ground  for  action  of  deceit; 
Kingsbury  v.  Taylor,  29  Me.  508,  50  A.  D.  607,  holding  that  action  for  deceit  will 
not  lie  for  unintentional  sale  of  winter  rye  for  seed  spring  rye;  Page  v.  Parker, 
40  N.  H.  47,  holding  proof  of  wilfully  false  representation  or  artifice  necessary 
to  action  for  deceit;  Mahurin  v.  Harding,  28  N.  H.  128,  59  A.  D.  401,  holding 
scienter  essential  in  action  for  deceit  in  sale  of  horse;  Mahurin  v.  Harding,  28 
N.  H.  128,  59  A.  D.  401,  holding  declaration  alleging  that  defendants  to  induce 
exchange  of  horses  falsely  and  fraudulently  represented  their  horse  to  be  sound, 
well  knowing  it  to  be  unsound,  whereby  exchange  was  induced  states  action  in 
case  for  deceit. 

Cited  in  reference  notes  in  80  A.  D.  183,  on  what  are  fraudulent  representations ; 
19  A.  D.  607,  on  fraud  in  sale  of  chattels;  80  A.  D.  183,  on  actions  for  fraudulent 
representations  generally;  39  A.  D.  734,  on  what  constitutes  gravaman  of  action 
of  deceit;  9  A.  D.  791,  on  fraud  by  auggestio  falsi;  19  A.  D.  163,  on  effect  of 
fraudulent  representation  in  sale  of  chattels;  90  A.  D.  427,  on  misrepresentation 
by  vendor  as  fraud  vitiating  sale ;  90  A.  D.  428,  on  bona  fide  estimate  of  value  as 
misrepresentation  vitiating  sale;  90  A.  D.  431,  on  applicability  of  rule  of  caveat 
emptor;  90  A.  D.  425,  on  effect  of  rule  of  caveat  emptor  upon  fraudulent  con- 
cealment or  misrepresentation  of  material  fact;  90  A.  D.  425,  on  suppression 
and  concealment  of  material  facts  as  rendering  sale  fraudulent. 

Cited  in  notes  in  21  A.  D.  741,  as  to  when  action  for  deceit  will  lie;  18  A.  S.  R. 
560,  on  knowledge  of  falsity  in  action  for  false  representations;  73  A.  D.  170, 
171,  on  action  for  damages  for  selling  noxious  and  unsound  food. 

6  AM.  DEC.   119,  LEINT  v.  PADEIiFORD,  10  MASS.  280. 
Requisites  and  sufficiency  of  pleading. 

Cited  in  State  v.  Perry,  Wright  (Ohio)  662,  holding  that  contract  may  be 
declared  on  according  to  its  legal  effect;  Nutting  v.  Herbert,  35  N.  H.  120,  holding 
that  there  is  no  variance  between  declaration  setting  forth  particular  and  omit- 
ting general  description  and  deed;  Wilson  v.  Oriswold,  9  Blatchf.  267,  Fed.  Cas. 
No.  17,806,  holding  that  breach  of  implied  covenant  of  seaworUiiness  may  be  al- 
leged without  precise  words  of  charter  party;  Roysdon  v.  Sumner,  2  Ark.  465, 
holding  that  covenant  defective  in  terms  ought  to  be  set  out  according  to  legal 
consequences;  Wihnington  R.  Co.  v.  Robeson,  27  N.  C.  (5  Ired.  L.)  391,  holding 
that  proviso  need  not  be  stated  in  declaration ;  Russell  v.  Slade,  12  Conn.  455,  hold- 
ing declaration  that  defendant  promised,  if  plaintiff  would  labor,  without  averment 
of  performance  of  labor,  insufficient;  Breed  v.  Hillhouse,  7  Conn.  523,  holding 
averment  of  defendant's  promise  for  forbearance  and  of  forbearance  sufficient  with- 
out averment  of  agreement  to  forbear;  Davisson  v.  Ford,  23  W.  Va.  61 7»  holding 
allegation  of  payment  unnecessary  when  performance  of  defendant's  agreement 
condition  precedent  to  remuneration;  Sage  v.  Wilcox,  6  Conn.  81,  on  sufficiency  of 
allegation  of  promise  of  forbearance. 

Cited  in  reference  notes  in  76  A.  D.  173,  on  pleading  notice;  49  A.  D.  316;  55  A. 
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D.  559, — OD  pleading  written  inttrument  according  to  its  legal  effect;  6  A.  D.  B06, 
on  manner  of  pleading  written  contract. 
Safllclency  of  conslderatton. 

Cited  in  McKeen  v.  Harwood,  15  Ala.  792,  holding  wairer  to  third  party  of  re- 
fusal of  store  good  consideration;  Johnson  v.  Wilmarth,  13  Met.  416,  holding  for- 
bearance to  sue  good  consideration  for  guaranty  of  payment  of  note;  Rood  v.  Jones, 
1  Dougl.  (Mich.)  188,  holding  agreement  to  forbear  suit  against  third  party  good 
consideration  for  promise  of  payment;  Knight  v.  Swain,  0  Me.  361,  holding  permis- 
sion to  bring  action  in  another's  name  consideratin  for  indemnity  of  nomiiial 
plaintiff;  Fryeburg  Parsonage  Fund  v.  Ripley,  6  Me.  442,  holding  acceptance  of 
subscriptions  for  public  worship  on  condition  that  trustees  manage  fund  in  certain 
manner  good  consideration;  Morse  v.  Bellows,  7  N.  H.  549,  28  A.  D.  372,  holding 
assignment  of  bond  valid  consideration  for  promise  of  payment  to  assignee ;  First 
Nat  Bank  v.  Watkins,  154  Mass.  385,  28  N.  H.  275,  holding  action  upon  offer  to 
look  to  mortgaged  property  alone  for  payment  sufficient  consideration;  Clark  v. 
Niblo,  6  Wend.  236,  holding  agreement  by  plaintiff  with  consent  of  bail  for  depart- 
ure oi  defendant  founded  on  sufficient  consideration;  Russell  v.  Buck,  11  Vt.  166 
(dissenting  opinion),  on  forbearance  of  collection  of  debt  as  consideration;  Pratt 
V.  Gibbs,  9  Cush.  82,  holding  bond  to  creditor  by  third  pftrty,  though  invalid  as 
statutory  bond  good  at  common  law;  Carson  v.  Reid,  137  Cal.  253,  70  Pac  89,  on 
construction  of  guaranty  as  continuing. 
—  Setting  ovt  in  writing. 

Cited  in  Cummings  v.  Dennett,  26  Me.  397,  holding  that  consideration  for 
promise  in  writing  need  not  appear  in  writing;  Thompson  v.  Hall,  16  Ala.  204, 
holding  that  written  undertaking  to  pay  debt  of  another  need  not  state  considera- 
tion; Miller  t.  Irvine,  18  N.  C.  (1  Dev.  ft  B.  L.)  103  (dissenting  opinion),  on 
necessity  of  setting  forth  consideration  in  memorandum  under  statute  of  frauds. 
Necessity  of  notice. 

Cited  in  Marshall  v.  Samuel,  16  Phils.  138,  40  Phila.  Leg.  Int.  141,  13  W.  N.  C. 
97,  holding  that  notice  must  be  given  vendor  under  contract  to  deliver  spikes  where 
directed;  Vinal  v.  Richardson,  13  Allen,  521,  holding  notice  to  guarantor  of  rent  off 
tenant's  nonpayment  unnecessary;  Levi  v.  Mendell,  1  Duv.  77,  holding  guarantor  of 
note  not  aititled  to  notice  from  holder  of  nonpayment;  Schleider  v.  Dielman,  44 
La.  Ann.  462,  10  So.  934,  holding  that  notice  must  be  given  to  obligor  of  intention 
of  obligee  to  exercise  option;  Hicks  v.  Burns,  38  N.  H.  141,  holding  averment  of 
notice  of  nonpayment  by  corporation  necessary  to  recover  from  stockholder; 
Watson  V.  Walker,  23  N.  H.  471,  holding  averment  of  notice  of  failure  to  sell 
necessary  to  recover  upon  promise  in  that  event;  Whitton  v.  Whitton,  38  N.  H. 
127,  75  A.  D.  163,  holding  that  no  notice  need  be  alleged  of  grantor's  support  of 
father  on  breach  of  grantee's  indemnity  therefor;  Topliff  v.  Hayes,  20  Vt.  362, 
holding  averment  of  notice  of  damnification  not  necessary  in  action  on  bond  in- 
demnifying for  attachment;  Tarbell  v.  Tarbell,  60  Vt.  486,  15  Atl.  104.  holding 
that  notice  need  not  be  alleged  in  action  for  breach  of  covenant  in  deed ;  Vicks  v. 
Bums,  38  N.  H.  141,  holding  allegation  necessary  in  action  against  stockholder 
for  corporate  debt,  that  defendant  had  notice  before  suit  of  corporation's  neglect 
to  pay;  Newbury  Bank  v.  Sinclair,  60  N.  H.  100,  49  A.  R.  307,  holding  notice  of 
principal's  default  unnecessary  to  guarantor  of  indebtedness  to  be  incurred  before 
certain  day;  Hillsborough  County  v.  Londonderry,  43  N.  H.  451,  holding  that 
notice  to  town  of  conunitment  must  be  alleged  in  action  by  county  for  support  of 
insane  pauper. 

Cited  in  note  in  20  L.R.A.  258,  on  necessity  of  notice  of  default  to  bind  guar- 
antor. 
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Distinguished  in  Steadman  ▼.  Guthrie,  4  Met.  (Ky.)  147,  holding  that  creditor 
must  notify  guarantor  of  acceptance  of  offer  to  guaranty. 
Necessity  of  demand. 

Cited  in  Baker  v.  Kelly,  41  Miss.  696,  93  A.  D.  274,  holding  demand  and  notice 
unnecessary  to  recover  from  guarantor  of  note;  Brackett  v.  Evans,  1  Cush.  79, 
holding  that  seller  may  recover  taxes  paid  without  demand  upon  purchaser  promis- 
ing to  pay  same ;  Qraves  v.  Ticknor,  6  N.  H.  537,  holding  demand  upon  carrier  for 
return  of  nondelivered  property  unnecessary  before  action  therefor;  Noyes  v. 
Nichols,  28  Vt.  159,  holding  demand  of  payment  and  notice  of  principal's  default 
not  necessary  to  charge  absolute  guarantor;  Allen  v.  Allen,  116  Iowa,  697,  88  N. 
W.  1091,  holding  demand  condition  precedent  to  suit  against  son's  executor  for 
promise  of  interest  on  advancement;  Cole  v.  Johnson,  120  Iowa,  667,  94  N.  W. 
1113,  holding  that  forfeiture  for  failure  to  pay  rent  cannot  be  enforced  until  de- 
mand for  payment;  Allen  v.  Allen,  116  Iowa,  797,  88  N.  W.  1091,  holding  demand 
condition  precedent  to  right  to  sue  on  instrument  acknowledging  advancement  and 
agreeing  to  pay  any  rate  of  interest  not  exceeding  specified  which  might  be  re- 
quired; New  York  Security  ft  T.  Co.  v.  Lombard  Invest.  Co.  73  Fed.  537,  holding 
claim  against  insolvent  guarantor  of  payment  on  default  by  principal  at  maturity 
with  privilege  of  two  years  after  maturity  to  pay,  a  direct  obligation  where  default 
has  occurred  though  the  two  years  has  not  passed. 
Ratiflcaiion. 

Cited  in  O'Bryan  v.  Reed,  2  Fla.  448,  holding  unauthorized  agreement  by  attor- 
ney to  open  award  ratified  by  subsequent  objection  to  judgment  on  award ;  Culver 
T.  Ashley,  19  Pick.  300,  holding  acceptance  of  performance  of  unauthorized  award 
by  other  party  a  ratification;  Marshall  v.  Hann,  17  N.  J.  L.  425,  holding  principal 
bound  by  recognizing  and  acting  under  agreement  of  assumed  agent;  Davis  v. 
Shelds,  24  Wend.  322,  holding  that  authority  to  agent,  arising  from  subsequent 
adoption,  need  not  be  in  writing. 

6  AM.  DKO.   124,  TAUNTON  TURNP.  CORP.  v.  WHITING,    10   MASS. 

St7. 
Action  on  subscription. 

Cited  in  Barbee  v.  Jacksonville  ft  A.  PI.  Road  Co.  6  Fla.  262;  Selma  ft  T.  R. 
Co.  V.  Tipton,  5  Ala.  787,  39  A.  D.  344, — ^holding  that  corporation  may  maintain 
action  on  subscription  though  it  has  power  to  forfeit  stock ;  Ft.  Edward  ft  Ft.  M. 
PI.  Road  Co.  V.  Payne,  17  Barb.  567;  Franklin  Glass  Co.  v.  Alexander,  2  N.  H. 
380,  9  A.  D.  92, — holding  that  action  against  shareholder  for  assessments  must  be 
founded  upon  distinct  private  pfomise. 

Cited  in  reference  notes  in  40  A.  D.  358,  on  liability  of  stockholder  on  subscrip- 
tion for  stock;  81  A.  D.  394,  on  corporation's  right  of  action  against  delinquent 
subscriber;  39  A.  D.  358,  on  statutory  remedy  of  corporation  to  sell  shares  of  de- 
linquent; 41  A.  D.  761,  on  right  of  corporation  to  sue  in  assumpsit  on  promise 
made  to  its  agent. 

Cited  in  notes  in  93  A.  8.  R.  354,  on  action  to  enforce  personal  liability  of  sub- 
scribers to  corporate  stock  where  there  is  an  express  promise  to  pay;  47  L.R.A. 
261,  on  effect  of  provision  for  forfeiture  on  enforcement  of  subscription  contract. 
Action  by  principal. 

Cited  in  Eastern  R.  Co.  v.  Benedict,  5  Gray,  561,  66  A.  D.  384,  holding  that  com- 
pany may  sue  in  own  name  on  order  to  delivery  property  to  president;  Commercial 
Bank  v.  French,  21  Pick.  486,  32  A.  D.  280,  holding  action  on  note  payable  to 
cashier  consideration  proceeding  from  bank,  maintainable  in  name  of  bank;  Bank 
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of  Newbury  t.  Baldwin,  1  Cliff.  619,  Fed.  Cm.  No.  802,  hokliiig  Actkn  cm  sote 
to  cashier  without  tpecityiiif  bank  properly  brought  in  name  of  bank;  HedL- 
scber  t.  Binney,  3  Woodb.  ft  M.  333,  Fsd.  Cas.  No.  6,316,  holding  that  coal 
company  can  bring  action  in  own  name  on  note  to  agents  in  another  state; 
Considerant  t.  Brisbane,  2  Bosw.  471,  holding  action  upon  promise  to  person 
as  executiTe  agent  of  company  not  maintainable  in  his  name;  Potter  t.  Yale 
College,  8  Conn.  52,  holding  action  upon  agreement  by  committee  of  subscribers 
maintainable  in  names  of  members  of  committee;  Havana,  R.  ft  E.  R.  Co.  v.  WaUh, 
85  111.  58,  holding  action  maintainable  in  name  of  firm  upon  personal  eontract  of 
partner  for  undisclosed  Arm ;  Ministerial  ft  School  Fund  Trustees  v.  Parks,  10  Me. 
441,  holding  action  maintainable  in  name  of  statutory  trustees  of  school  fund  on 
note  pajrable  to  treasurer ;  Grinnell  v.  Buchanan,  1  Daly,  538,  holding  action  main- 
tainable by  party  for  whose  benefit  contract  made  and  from  whom  consideration 
moved ;  Canal  Fund  v.  Perry,  5  Ohio,  56,  holding  that  suit  on  subscription  to  canal 
fund  should  be  brought  in  name  of  state;  Bayley  v.  Onondaga  County  Mui.  Ins. 
Co.  6  Hill,  476,  41  A.  D.  759,  holding  action  maintainable  in  corporate  name  on 
bond  by  agent  to  directors;  Considerant  v.  Brisbane,  22  N.  Y.  389  (dissenting  opin< 
ion),  on  maintoiance  of  action  by  corporation  on  subscription  note  payable  to 
executive  agent;  Mason  t.  Crosby,  1  Woodb.  ft  M.  342,  Fed.  Cas.  No.  9,234,  holding 
that  grantors  ratifying  sale  cannot  take  benefit  without  liability  for  agenfs  false 
representations. 
Constmctlon  of  writings. 

Cited  in  Whitehurst  v.  Boyd,  8  Ala.  375;  Bates  v.  Bank  of  Alabama,  2  Ala.  451, 
— holding  that  court  will  presume  priority  in  execution  of  simultaneous  writings 
to  effectuate  intention;  Clark  v.  Brown,  3  Allen,  509,  holding  that  mortgage  to 
grantor  takes  precedence  over  another  mortgage  recorded  at  same  moment;  Porter 
V.  Turner,  3  Serg.  ft  R.  108,  holding  that  letter,  subsequently  acknowledged  as  will, 
and  separate  codicil,  properly  executed,  will  be  considered  as  one. 

6  AM.  DEO.  129,  WATSON  t.  BOURNIBt  10  MASS.  S87. 
Extraterritorial  effect  of  discharge  as  hmr. 

Cited  in  Easterly  v.  Goodwin,  35  Conn.  279,  95  A.  D.  237;  Bedell  v.  Scniton,  54 
Vt.  493,  holding  discharge  under  insolvent  laws  no  bar  to  claim  of  nonresident 
creditor;  Pugh  v.  Bussel,  2  Blackf.  394,  holding  that  discharge  by  state  law  has 
no  operation  over  citizens  on  contracts  in  other  states;  Braynard  v.  Marshall,  8 
Pick.  194,  holding  discharge  under  insolvent  laws  no  bar  to  action  in  another  state 
on  note;  Lester  v.  Christalar,  1  Daly,  29,  holding  that  discharge  cannot  affect 
creditor  not  participating  in  proceedings,  though  debt  be  judgment  recovered  in 
state  of  discharge;  Hall  v.  Boardman,  14  N.  H.  38,  holding  discharge  under  in- 
solvent law  defense  to  action  in  another  state  on  note;  Hubbard  v.  Wentworth,  3 
N.  H.  43,  holding  that  discharge  upon  poor  debtor's  oath  does  not  exempt  from 
body  execution  in  another  state;  Blake  v.  Williams,  6  Pick.  285,  17  A.  D.  372, 
holding  that  assignment  in  bankruptcy  in  foreign  country  does  not  prevmt  at- 
tachment by  creditor  here;  Towne  v.  Smith,  1  Woodb.  ft  M.  115,  Fed.  Cas.  No. 
14,115,  holding  discharge  no  bar  to  action  in  United  States  court  on  note  by  non- 
resident holder;  Brighton  Market  Bank  v.  Merick,  11  Mich.  405  (dissenting 
opinion),  on  discharge  under  insolvent  laws  as  bar  to  suit  in  another  state  on 
note;  Whitney  v.  Whiting,  35  N.  H.  457,  holding  effect  of  discharge  as  to  non- 
resident creditor  not  changed  by  conversion  of  debt  into  judgment. 

Cited  in  notes  in  15  A.  S.  R.  221,  on  effect  of  acceptance  of  dividend  by  non- 
resident creditor  on  right  to  impeach  decree;  7  A.  D.  591,  on  effect  of  assignment 
under  foreign  bankrupt  law  upon  property  in  the  United  States. 


Digitized  by 


Google 


Ml  NOTES  ON  AMERICAN  DECISIONS.  [124-137 

DittiQgnifllied  in  Kimberly  v.  Ely,  6  Pick.  440,  holding  discharge  under  uncon- 
stitutional state  bankrupt  law  no  bar,  though  creditor  proved  debt  and  received 
dividend;  Blanchard  v.  Russell,  13  Mass.  1,  7  A.  D.  106,  holding  discharge  under 
bankruptcy  law  bar  to  action  in  another  state. 
Conclusiveness  of  Judgment. 

Cited  in  Garside  v.  Colby,  72  N.  H.  544,  68  Atl.  50,  holding  that  judgment  may 
be  examined  to  ascertain  nature  of  original  debt. 

•  AM.  DEC.  182,  DELANO  t.  BEDFORD  M.  INS.  CO.  10  BfASS.  S47. 
Proximate  cause  of  loss  or  injury. 

Cited  in  Rock  Falls  v.  Wells,  66  111.  App.  567,  holding  presence  of  old  unused 
car  track  preventing  sleigh  from  avoiding  collision  wii^  runaway  proximate 
cause;  Lewis  v.  Flint  ft  P.  M.  R.  Co.  54  Mich.  55,  52  A.  R.  790,  19  N.  W.  744, 
holding  carrying  past  station  and  misinforming  passenger  as  to  whereabouts  not 
proximate  cause  of  falling  into  culvert;  Marble  v.  Worcester,  4  Gray,  395,  holding 
defect  in  highway  causing  horse  to  run  away  knocking  down  pedestrian  not  proxi- 
mate cause. 

—  To  insured  property. 

C^ted  in  Marsh  v.  Citizens'  Ins.  Co.  2  Pittsb.  Rep.  273,  9  Pittsb.  L.  J.  57 ;  Dole 
V.  New  England  Mut.  M.  Ins.  Co.  2  ClifT.  394,  Fed.  Cas.  No.  3,966;  Williams  v. 
Suffolk  Ins.  Co.  3  Sumn.  270,  Fed.  Cas.  No.  17,738;  Gates  v.  Madison  County  Mut. 
Ins.  Co.  5  N.  Y.  469,  55  A.  D.  360, — ^holding  that  proximate  cause  of  loss,  in  ad- 
sence  of  fraud,  determines  right  to  insurance. 

Cited  in  note  in  14  E.  ^  C.  146,  on  restraint  by  embargo  as  affecting  marine 
policy. 

•  AM.  DEC.  187,  BIRD  t.  GARDNER,  10  MASS.  S64. 
Dower  in  what. 

Cited  in  Pritts  v.  Ritchey,  29  Pa.  71,  holding  widow  not  dowable  In  land,  con- 
tract for  purchase  of  which  assigned. 

Cited  in  reference  note  in  37  A.  D.  659,  on  dower  as  affected  by  purchase  money 
mortgage  or  trust. 

—  In  equity  of  redemption. 

Cited  in  Whitehead  v.  Middleton,  2  How.  (Miss.)  692;  Snow  v.  Stevens,  15 
Mass.  278, — holding  widow  dowable  in  mortgaged  lands  against  any  except  mort- 
gagee and  assigns;  Wilkins  v.  French,  20  Me.  Ill,  holding  that  court  may  assign 
for  dower  property  conveyed  by  mortgage  containing  release  of  dower;  Virgin  v. 
Virgin,  91  111.  App.  188,  holding  widow  not  dowable  in  proceeds  of  mortgaged 
realty  against  administrator  and  unsecured  creditors;  Burson  v.  Day,  65  III.  146, 
holding  widow,  though  not  party  to  foreclosure,  not  dowable  in  property  mort- 
gaged before  marriage;  Bell  v.  New  York,  10  Paige,  49,  holding  widow  dowable  in 
equity  of  redemption  existing  at  death  of  husband ;  Van  Dyne  v.  Thayre,  19  Wend. 
162,  holding  widow  not  dowable  in  equity  of  redemption  released  by  husband  to 
mortgagee;  McMahon  v.  Russell,  17  Fla.  698,  holding  widow  dowable  in  land  sold 
on  foreclosure  of  second  mortgage  not  signed  by  her;  Woodhull  v.  Reid,  16  N.  J. 
L.  128,  holding  widow  of  grantee  of  mortgaged  premises  not  entitled  to  dower 
therein,  where  purchaser  of  his  interest  from  his  assignee  for  creditors  purchases 
mortgage  also  after  such  grantees  death;  Mc Arthur  v.  Porter,  1  Ohio,  99  (dissent- 
ing opinion) ;  Robinson  v.  Leavitt,  7  N.  H.  73  (dissenting  opinion), — on  dower  in 
equity  of  redemption. 

Am.  Dec.  Vol.  I.— 56. 
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•  AM.   DEC.    1S9,   MIDDLESEX  TTRNP.   CORP.   t.   SWAN,    18   MASS. 

S84. 

Uabllicjr  on  wUxk.  satMcrlpCkm. 

Cit«d  in  Hartford  ft  N.  H.  R.  06.  v.  Kennedy,  12  Conn.  499;  Greenville  A  C.  R. 
Co.  V.  Catlicart,  4  Rich.  L.  89;  Selma  A  T.  R.  Co.  t.  Tipton,  5  Ala.  787,  39  A.  D. 
344,>-holding  action  maintainable  for  ftock  subecripdon,  notwithstanding  default 
rendering  stock  forfeitable;  McDonough  v.  Phelpt,  15  How.  Pr.  372,  on  right  of 
corporation  to  recover  sabecriptiona,  although  diarter  provides  for  forfeiture  of 
stock  upon  default. 

Cited  in  reference  notes  in  40  A.  D.  358,  on  liability  of  stockholder  on  subscrip- 
tion for  stock;  58  A.  D.  191,  on  alteration  of  corporate  charter  as  affecting  liabil- 
ity for  assessments  and  subscriptions. 
Change  In  oondlclona  after  contract  entered  into. 

Cited  in  Bomeisler  v.  Dobson,  5  Whart.  398,  holding  that  a  plaintiff  who  has 
performed  his  part  of  a  special  agreement,  may  recover;  Northwestern  Benev.  ft 
Mut.  Aid  Asso.  v.  Wanner,  24  111.  App.  357,  holding  insurance  policy  not  affected 
by  subsequent  enactment  of  suicide  rule. 

—  In  corporate  charter  or  affairs  generally. 

Cited  in  Union  Locks  A  Canals  v.  Towne,  1  N.  H.  44,  8  A.  D.  32,  holding  sub- 
scriber to  stock  of  improvement  company,  exonerated  by  legislative  amendment  ex- 
tending maximum  of  real  estate  holding;  Macedon  ft  B.  PI.  Road  Co.  v.  Lapham. 
18  Barb.  312,  holding  stockholders  not  liable  for  subscription  to  plank  road  com- 
pany subsequently  increasing  stock  and  extending  road. 

Cited  in  notes  in  17  L.Rji.  205,  on  power  and  authority  of  voluntary  associa- 
tions ;  04  A.  D.  274,  on  change  of  character  of  corporation's  business ;  53  A.  D.  462. 
as  to  wh«>re  acceptance  of  amendment  of  corporation  charter  must  be  unanimous  to 
bind  stockholder. 

Di8tinfO)i"hed  in  Everhart  v.  West  Chester  ft  P.  R.  Co.  28  Pa.  339,  holding  stock 
subscription  not  impaired  by  charter  amendment  allowing  issuance  of  preferred 
Ktock  to  effectuate  original  intention;  Pacific  R.  Co.  v.  Hughes,  22  Mo.  291,  84  A. 
D.  265,  holding  stock  subscriber  not  discharged  by  charter  amendment  charging 
form  of  organization,  but  not  affecting  original  purpose;  Smead  v.  Indianapolis. 
P.  ft  C.  R.  Co.  11  Ind.  104,  holding  validity  of  corporate  notes  executed  under 
authority  of  charter  amendment,  not  subject  to  attack  on  behalf  of  stockholders  by 
directors  accepting  amendment. 

—  Change  of  route  and  otiier  matters  as  to  railroads. 

Cited  in  Thompson  v.  Guion,  58  N.  C.  (5  Jones  Eq.)  113,  holding  change  of  rsil- 
road  charter  as  to  a  terminus,  good  defense  to  action  for  subscriptions ;  Winter  ▼. 
Muscogee  R.  Co.  11  Ga.  438.  holding  same  where  charter  amendment  allowed 
change  of  direction,  and  connection  with  another  railroad;  Witter  v.  Mississippi, 
O.  ft  R.  River  R.  Co.  20  Ark.  463,  holding  nonassenting  subscriber  not  liable, 
where  route  of  railroad  changed  so  as  not  to  pass  tlirough  his  cmmty ;  State  ex  re). 
8t  Joseph  ft  D.  C.  R.  Co.  v.  Nemaha  County,  10  Kan.  569,  holding  county  con- 
missioners*  authority  to  subscribe  railroad  stock,  terminated  upon  consolidation  of 
railroad  with  another;  March  v.  Eastern  R.  Co.  43  N.  H.  515,  holding  railrosd 
stockholders  entitled  to  maintain  action  for  misapplication  of  funds  by  lessor  of 
their  road;  Stevens  v.  Rutland  ft  B.  R.  Co.  29  Vt.  545,  Appx.  holding  minority 
stockholder  entitled  to  enjoin  extension  of  railroad,  although  authorised  by 
amendatory  act;  Kean  v.  Johnson,  9  N.  J.  Eq.  401,  sustaining  right  of  nonsssent-  j 
ing  stockholder  to  enjoin  purchase  of  another  road  as  authorised  by  supplesmitsl 
act. 
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Distinguished  in  Agricultural  Branch  R.  Co.  t.  Winchester,  13  Allen,  29.  hold- 
ing legislative  extension  of  time  for  completion  of  railroad,  no  defense  to  action  for 
stock  subscription;  Schenectady  t  S.  PI.  Road  Co.  v.  Thatcher,  11  N.  Y.  102,  hold- 
ing construction  of  branch  under  charter  amendment,  no  defense  to  railroad  stock 
subscription;  Banet  v.  Alton  ft  S.  R.  Co.  13  111.  604,  holding  stock  subscriber's 
liability  not  affected  by  change  of  route  of  railroad  not  affecting  its  character; 
Troy  t  R.  R.  Co.  t.  Kerr,  17  Barb.  581,  holding  legislative  amendment  reducing 
capital  stock  and  shortening  road,  no  defense  to  action  for  stock  subscription. 

Doubted  in  White  Hall  ft  P.  R.  Co.  v.  Myers,  16  Abb.  Pr.  N.  S.  34,  holding 
ehange  of  terminus  no  defense  to  railroad  stock  subscription;  North  Carolina  R. 
Co.  V.  Leach,  49  N.  C.  (4  Jones  L.)  340,  holding  same  where  subscriber  did  not 
show  his  nonconsent. 

Criticized  in  Peoria  ft  O.  R.  Co.  v.  Elting,  17  111.  429,  holding  railroad  stock 
subscriber  liable  although  charter  amended  to  permit  construction  of  branch. 

•  AM.  DEC.   14S,  HATDEN  t.  MIDDIiESEX  TURNP.  CORP.   10  MASS. 
S97. 

Assumpsit  against  corporation  or  officer. 

Cited  in  Overseers  of  Poor  v.  Overseers  of  Poor,  3  Serg.  ft  R.  117,  holding  as- 
sumpsit maintainable  by  superintendent  of  poor  of  one  town,  against  such  officer 
of  another;  Antipoeda  Baptist  Church  v.  Mnlford,  8  N.  J.  L.  182,  holding  assump- 
sit for  labor  and  materials  maintainable  against  corporation ;  Cicotte  v.  St.  Anne's 
Church,  60  Mich.  552,  27  N.  W.  682,  holding  evidence  admissible  in  action  against 
religious  society  for  services  as  trustee,  to  negative  custom  of  paying  trustees; 
Waller  v.  Bank  of  Kentucky,  3  J.  J.  Marsh.  201,  holding  regularly  appointed  bank 
clerk  entitled  to  recover  salary  in  assumpsit,  although  there  was  no  positive  con- 
tract; Bank  of  State  v.  Harrison,  66  Ga.  696,  on  mandamus  against  bank  to  com- 
pel transfer  of  stock  on  books. 

Cited  in  reference  note  in  76  A.  D.  739,  on  corporation's  liability  in  assumpsit. 
Power  of  agents  to  bind  corporation. 

Cited  in  Harrington  v.  Sixth  School  District,  30  Vt.  155,  holding  school  district 
not  liable  for  services  of  attorney  employed  by  prudential  committee  without  dis- 
trict vote;  Miller  v.  Stockton,  64  N.  J.  L.  614,  46  Atl.  619,  holding  notice  to  town 
treasurer  of  assignment  of  debt  against  town,  not  notice  to  town ;  Shultz  v.  Gal- 
veston, 3  Tex.  App.  Civ.  Cas.  (Willson)  528,  holding  same  as  to  city  clerk; 
Davenport  v.  Peoria  M.  &  F.  Ins.  Co.  17  Iowa,  276,  holding  valid,  an  insurance  con- 
tract made  befor^  fire  and  executed  thereafter  bona  fide;  Bulkley  v.  Derby  Fishing 
Co.  2  Conn.  252,  7  A.  D.  271,  holding  action  sustainable  on  marine  policy  against 
issuing  bank,  although  not  executed  as  charter  required;  Maine  Stage  Co.  v. 
Longley,  14  Me.  444,  holding  parol  evidence  admissible  to  show  that  person  acting 
for  corporation  was  its  agent;  Butts  v.  Cuthbertson,  6  Ga.  166,  holding  valid,  note 
given  by  agent  of  steamboat  company  for  services  and  supplies;  Scarborough  v. 
Reynolds,  12  Ala.  252,  holding  that  clause  whereby  principal  subjected  himself 
to  suit  through  agent,  did  not  authorize  execution  of  note  or  compromise  of  suit; 
Bank  of  United  States  v.  Dandridge,  12  Wheat.  64,  6  L.  ed.  562  (dissenting 
opinion ) ,  on  suit  by  bank  on  cashiers  bond  not  accepted  by  directors  in  mode  pro- 
vided by  charter. 

Cited  in  reference  note  in  51  A.  D.  73,  on  right  to  bind  corporation  by  implied 
contract. 


•  AM.  DEC.    146,  MAYNARD  v.  BIAYNARD,   10  MASS.   456 
Delivery  of  written  Instruments. 
Cited  in  Brmbrook  v.  Boston  Five  Cent  Sav.  Bank,  104  Mass.  228,  6  A, 
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holding  a  bank  deposit  in  name  of  depositor  in  trust  for  another,  not  a  transfer  to 
ineh  other;  People's  Nat  Baak  ▼.  Freeman's  Nat  Bank,  169  Mass.  129,  61  A.  S. 
R.  279,  47  N.  B.  688,  holding  bank's  handing  of  paduge  and  attadied  draft  to  con- 
signee for  inspection,  not  a  delirery;  Beattie  v.  Parrott  Silver  k  Copper  Co.  7 
Mont.  320,  17  Pae.  451,  holding  that  assignee  of  lease  oonld  not  escape  liability  for 
rent  by  reassigning  without  assignor's  knowledge;  Wallis  r.  Taylor,  67  Tex.  431,  3 
8.  W.  321,  holding  failing  debtor's  transfer  of  stock  to  certain  creditors  withoat 
their  knowledge,  invalid  as  against  attachment;  Daley  v.  Carney,  117  Mass.  288, 
holding  surety  signing  forthcoming  bond  with  expectation  of  magistrate's  nonap- 
proval,  bound  by  obligee's  acceptance  after  such  nonapproval;  Philadelphia,  W.  ft 
B.  R.  Co.  T.  Trimble,  10  Wall.  367,  19  L.  ed.  948,  on  effect  of  parol  agreement  upon 
previous  contract  under  seal. 

Cited  in  reference  note  in  14  A.  D.  371,  on  what  constitutes  delivery. 

Cited  in  note  in  21  L.R.A.  696,  on  effect  of  recording  written  transfer  or  as- 
signment of  property  as  a  gift. 
—  Of  deeds,  generally. 

Cited  in  Santee  v.  Day,  111  111.  App.  495,  holding  acceptance  by  grantee  essen- 
tial to  delivery;  Wayne  County  v.  Miller,  31  Midi.  447,  holding  that  grant  of  land 
must  be  accepted  before  it  can  take  effect;  Hulick  v.  Scovill,  9  111.  159,  holding 
that  delivery  and  acceptance  must  be  concurrent  acts,  and  acceptance  must  relate 
to  the  time  of  delivery;  Eckert  v.  Lewis,  4  Phila.  422,  18  Phila.  Leg.  Int  4,  holding 
deed  not  delivered  by  execution  and  acknowledgment  but  by  subsequent  recording 
and  manual  handing  over;  Longworth  v.  Close,  1  McLean,  282,  Fed.  Cas.  No.  8,489, 
holding  insufficient,  deed  executed  by  father  to  son  without  his  knowledge  and  not 
recorded  until  father's  death ;  Roosevelt  v.  Carow,  6  Barb.  190,  holding  execution 
and  retention  without  knowledge  of  trustee  or  grantee,  not  a  delivery,  where  **<fe- 
livered"  omitted  from  attesting  clause;  Wilenou  v.  Handlon,  207  IlL  104,  69  N.  £. 
892,  holding  insufficient,  delivery  to  one  of  the  grantees  with  instructions  to  put 
with  grantor's  papers  to  be  found  after  his  death;  Wall  v.  Hickey,  112  Mass.  171, 
suBtaining  right  to  cancel  deed  delivered  to  trustees  who  refused  to  sign  declara- 
tion of  trust;  Morton  v.  Morton,  82  Ark.  492,  102  S.  W.  213,  holding  that  produc- 
tion of  deed  by  grantee  raises  presumption  of  delivery;  McEwen  v.  Troost,  1 
Sneod,  186;  Corley  v.  Corley,  2  Coldw.  (Tenn.)  520, — ^holding  grantor's  reoognition 
of  grantee's  title  under  deed  of  gift,  equivalent  to  delivery. 

Cited  in  reference  note  in  44  A.  D.  707,  on  necessity  and  sufficiency  of  delivery 
of  d(*ed. 

Cited  in  notes  in  40  A.  R.  217,  on  sufliciency  of  delivery  of  deed;  54  LJLA.  888, 
on  necessity  of  acceptance  of  deed;  12  L.R.A.  176,  on  presumption  of  delivery  of 
deed  from  possession  of  grantee;  16  A.  D.  41,  on  effect  of  grantor  reserving^  right 
to  recall  deed. 

Distinguished  in  Parker  v.  Hill,  8  Met.  447,  upholding  that  delivery  of  deed  alter 
registration;  Stevens  v.  Hatch,  6  Minn.  674,  Oil.  19,  holding  sufficient,  execution 
and  acknowledgment  of  deed  to  correct  former  one  followed  by  notice  to,  and  assent 
of,  grantee;  Andrews  v.  Dyer,  78  Me.  427,  6  Atl.  833,  denying  presumption  of  de- 
livery from  possession  of  grantee  not  clearly  designated  as  such. 

Disapproved  in  Hastings  v.  Vaughn,  5  Cal.  315,  holding  question  of  delivery  one 
for  jury. 
—  Of  deed  to  third  person,  generally. 

Cited  in  Robbins  v.  Rascoe,  120  N.  C.  79,  58  A.  S.  R.  774,  38  L.RJi.  238,  26  a 
E.  807  (dissenting  opinion),  on  sufficiency  of  delivery  of  deed  to  third  person  with- 
out grantee's  consent;  Hall  v.  Waddill,  78  Miss.  16,  27  So.  936,  holding  deed 
executed  and  placed  in  safe  of  third  person,  not  delivered;  Cook  v.  Brown,  34  X. 
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H.  460,  holding  insufficient,  a  delivery  of  deed  to  depositary  with  reservation  of 
right  to  recall;  Rochester  Sav.  Bank  v.  Bailey,  34  Misc.  247,  69  N.  Y.  Supp.  163, 
liolding  that  deed  left  with  attorney  for  delivery,  was  revoked  by  will  devising 
whole  estate;  Smith  v.  South  Royalton  Bank,  32  Vt  341,  76  A.  D.  179,  holding 
ineffectual,  third  person's  delivery  to  grantee  before  occurrence  of  contingency; 
Schlicher  v.  Keeler,  67  N.  J.  Eq.  635,  61  Atl.  434,  holding  insufficient,  grantor's 
delivery  to  third  person  with  no  intention  of  it's  becoming  effective  until  his 
death;  Church  v.  Oilman,  16  Wend.  656,  30  A.  D.  82,  holding  same  where  given, 
without  grantee's  knowledge,  to  third  person  to  be  called  for,  and  reclaimed  upon 
grantee's  death;  Parmelee  v.  Simpson,  5  Wall.  81,  18  L.  ed.  542;  Peck  v.  Rees,  7 
Utah,  467,  13  L.RJk.  714,  27  Pac.  581,~holding  delivery  of  deed  to  third  person 
not  delivery  to  grantee,  where  third  person  was  grantor's  agent;  Colyer  v.  Hyden, 
94  Ky.  180,  21  S.  W.  868,  holding  insufficient,  delivery  of  deed  to  children  by 
widow  of  deceased  who  handed  it  to  her  with  instructions  to  take  care  of  it; 
Bogers  v.  Carey,  47  Mo.  232,  4  A.  R.  322,  holding  that  delivery  of  correct  deed  to 
purchaser  from  grantees  in  former  deed,  did  not  pass  title  to  purchaser  through 
them  where  they  refused  to  receive  it;  Canning  v.  Pinkham,  1  N.  H.  353,  holding 
that  delivery  to  third  person  sufficient  if  grantee  accepts  before  grantor  revokes 
intention  to  convey;  Brown  v.  Austen,  35  Barb/  341,  22  How.  Pr.  394;  White  v. 
Watts,  118  Iowa,  549,  92  N.  W.  660,— holding  sufficient,  a  delivery  to  a  third  per* 
son  for  delivery  to  grantee  on  grantor's  death ;  People's  Ins.  Co.  v.  Straehle,  2  Cin. 
Sup.  Ct.  Rep.  186,  holding  that  gi*antor  by  deed  in  escrow,  had  insurable  interest 
to  the  extent  of  purchase  money  unpaid. 

Cited  in  note  in  54  L.R.A.  877,  on  ineffectiveness  of  delivery  of  deed  to  third 
person  without  directions  to  await  grantor's  death. 

Distinguished  in  Thatcher  v.  St  Andrew's  Church,  37  Mich.  264,  holding  de- 
livery sufficient  if  made  to  conveyancer  for  delivery  to  grantee  and  with  inten- 
tion to  give  it  effect. 

—  Of  deed  to  re^ster  or  clerk. 

Cited  in  Samaon  v.  Thornton,  3  Met.  275,  37  A.  D.  135,  holding  that  execution 
and  registration  of  deed  and  delivery  to  register  for  that  purpose,  did  not  pass 
title;  Bams  v.  Hatch,  8  N.  H.  804,  14  A.  D.  369,  holding  same  when  done  with 
avowed  intention  of  preventing  the  taking  of  the  land  for  debts;  Alexander  v. 
de  Kermel,  81  Ky.  345,  holding  execution  of  deed  and  delivery  to  county  clerk,  no 
delivery  to  grantee  unless  he  accepts;  Barnes  v.  Barnes,  161  Mass.  381,  37  N.  E. 
379;  Hawkes  v.  Pike,  105  Mass.  560,  7  A.  R.  554, — ^holding  deed  signed,  sealed  and 
delivered  to  register  and  subsequently  returned  to  grantor,  not  delivered  to  gran- 
tee; Derry  Bank  v.  Webster,  44  N.  H.  264,  holding  that  to  make  sending  of  deed 
to  register  effectual,  he  must  be  grantee's  agent  or  grantee  must  accept;  Cooper  v. 
Jackson,  4  Wis.  537,  holding  sufficient,  delivery  to  register  for  use  of  grantee  in 
pursuance  of  agreement,  where  accepted  by  him. 

Cited  in  note  in  8  £.  R.  C.  597,  on  delivery  of  deed  to  register  for  record  as  ef- 
fectual delivery. 

Distinguished  in  Shaw  v.  Hay  ward,  7  Cush.  170,  holding  delivery  of  duly  execut- 
ed deed  to  raster  in  pursuance  of  agreement  with  grantee,  a  delivery  to  latter. 

—  Reoording  of  deed  as  dellTery. 

Cited  in  Berkshire  Mut.  P.  Ins.  Co.  v.  Sturgis,  13  Gray,  177,  holding  delivery 
eaaential  to  operation  of  dsed,  even  though  recorded;  Doe  ex  dem.  Herbert  v.  Her- 
bert, 1  Breese  (111.)  278,  12  A.  D.  192,  holding  recording  of  deed  not  delivery; 
Brown  v.  Brown,  167  111.  631,  47  N.  E.  1046,  holding  registration  of  deed  no  de- 
livery where  grantor  retained  possession;  Guggenheimer  v.  Lookridge,  39  W.  Va. 
467,  19  S.  E.  874,  holding  that  recording  of  deed  without  grantee's  knowledge  will 
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not  prevent  a  diacUimer  by  him ;  Union  Mnt.  L.  Ins.  Co.  v.  Campbell,  95  DL  267, 
35  A.  R.  166,  holding  rcgiatration  of  deed  left  in  recorder's  hands  without  grantee's 
knowledge  until  grantor's  death,  not  a  delivery;  Pennel  v.  Weyant,  2  Harr.  (Del.) 
501,  holding  insuflkient,  execution,  acknowledgment  and  r^stration  of  deed  with 
avowed  purpose  of  delivery  on  c(»tingency  that  never  occurs;  Harvey  v.  Jones,  1 
Disney  (Ohio)  65,  holding  record  of  deed,  merely  prima  facie  evidence  of  delivery; 
Younge  v.  Ouilbeau,  3  WalL  636,  18  L.  ed.  262,  holding  presumpti<m  of  delivery 
from  registry,  overcome  by  proof  of  absence  of  grantee's  assent  or  knowledge. 

Cited  in  notes  in  12  L.RJL  175,  on  delivery  of  deed  by  recording;  5  LJLA.  121; 
18  L.  ed.  U.  S.  542,— on  recording  deed  as  delivery  or  evidence  of  delivery. 

Disapproved  in  Robinson  v.  Gould,  26  Iowa,  89,  holding  that  due  execution  and 
registration  of  deed,  raised  presumption  of  grantee's  knowledge  and  assent; 
Stevens  v.  Castel,  63  Mich.  Ill,  29  N.  W.  828,  holding  that  recording  of  deed  raises 
presumption  of  delivery. 

—  Of  mortgage. 

Cited  in  Molineux  v.  Cobum,  6  Qray,  124,  holding  finding  of  execution  of  mort- 
gage, authorised  by  proof  of  execution,  delivery  for  recording  and  possession  by 
mortgagee;  Jones  v.  Swayie,  42  N.  J.  L.  279,  holding  that  delivery  of  chattd 
mortgage  to  third  person  for  use  of  mortgagee,  renders  it  effective  where  mort- 
gagor parts  with  control. 

Distinguished  in  Foster  v.  Perkins,  42  Me.  168,  holding  delivery  of  mortgages 
established  by  proof  of  execution,  registration  and  mortgagee's  possession. 

—  Recording  of  mortgage  or  delivery  to  recorder. 

Cited  in  Merriam  v.  Leonard,  6  Cush.  151,  holding  execution,  acknowledgment 
and  registration  of  mortgage  found  among  deceased  mortgagor's  papers,  not  a  de- 
livery ;  Foley  V.  Howard,  8  Iowa,  56,  denying  presumption  of  delivery  of  mortgage 
from  registration,  where  grantor  subsequently  disapproves  the  act;  Goodsell  v. 
Stinson,  7  Blackf.  437,  holding  judgment  Mititled  to  preference  where  rendered 
before  acceptance  of  mortgage  delivered  to  recorder  by  debtor;  Oxnard  v.  Blake, 
45  Me.  602,  holding  execution  of  chattel  mortgage  and  recording  it  without  mort- 
gagee's knowledge,  not  a  delivery. 

Distinguished  in  Keith  v.  Hkggart,  2  N.  D.  18,  48  N.  W.  432,  holding  deliveiy 
of  chattel  mortgage  to  register,  a  delivery  to  grantee  where  he  received  copy  aft«r 
notice  and  acceptance. 

—  Delivery  of  mortgage  to  third  person,  generally. 

Distinguished  in  Merrills  v.  Swift,  18  Conn.  257,  46  A.  D.  315,  holding  valid 
an  absolute  delivery  of  mortgage  to  third  person  for  benefit  of  grantee  without  his 
procurence  or  assent. 
Of  aasignment  of  mortgage. 

Cited  in  Bennett  v.  Treat,  28  Me.  212,  on  record  of  mortgage  assignment  as 
admissible  to  determine  residence  of  assignee  for  taxation. 

6  AM.  DEO.  148,  COM.  v.  RUNNELS,  16  MASS.  ft  18. 
Requisites  of  Indictment  for  riot. 

Cited  in  SUte  v.  Whitesides,  1  Swan,  88;  State  v.  Sims,  16  S.  C.  486,— holding 
that  where  a  riot  is  committed  by  doing  an  unlawful  act,  the  indictment  need 
not  charge  that  it  was  done  in  tcrrortftn  populi;  State  v.  Russell,  45  N.  H.  83, 
holding  allegation  of  proclamation  and  refusal  to  disperse  unnecessary;  State  v. 
Ren  ton,  15  N.  H.  169,  holding  all^^tion  of  specific  purpose  for  which  rioters  as- 
sembled unnecessary ;  State  v.  Brazil,  Rice  L.  257,  holding  that  indictment  for  riot 
covered  acts  intended  to  excite  terror  and  alarm,  although  not  unlawful;  Green  v. 
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SUte,  100  Ga.  536,  35  8.  E.  07,  holding  allegation  that  certain  persons  "did,  in 
a  Tiolent  and  tumultuous  manner,  prevent,"  etc.,  not  demurrable  as  failing 
to  allege  that  no  act  was  done,  which  preyented,  etc. 

Cited  in  reference  notes  in  10  A.  D.  603,  on  form  of  indictment  for  riot;  04  A.  D. 
137,  on  requisites  of  indictment  for  riot. 
What  constltntee  a  riot. 

Cited  in  People  v.  O'Loughlin,  3  Utah,  133,  1  Pac.  653,  holding  that  a  reason- 
able expectation  of  violence  may  be  such  a  disturbance  of  the  public  peace  as  to 
constitute  a  riot;  Marshall  v.  Buffalo,  50  App.  Div.  140,  64  N.  Y.  Supp.  411,  up- 
holding right  to  recover  from  city  for  property  destroyed  in  disorderly  manner  by 
promiscuous  crowd  engaged  in  violating  the  law. 

Cited  in  reference  notes  in  35  A.  D.  733 ;  04  A.  D.  137, — ^as  to  what  acts  consti- 
tute riot. 

Cited  in  notes  in  04  A.  D.  136,  on  nature  and  definition  of  riot;  88  A.  D.  267, 
on  municipality's  liability  for  injuries  committed  by  mobs. 
Construction  of  words. 

Cited  in  Sheibley  v.  Ashton,  130  Iowa,  105,  106  N.  W.  618,  holding  construction 
of  alleged  libelous  publication  dependent  upon  natural  meaning  of  language  em- 
ployed. 

•  AM.  DBO.  IftO,  STACKPOIiE  t.  ARNOLD,   11  MASS.  27. 
lilabllity  on  contracts  made  in  agent's  name  —  lilabillty  of  principal. 

Cited  in  Bedford  Commercial  Ins.  Co.  v.  Covell,  8  Met.  442,  holding  note  for  in- 
surance premium,  signed  by  agent  in  his  own  name,  unenforceable  against  prin- 
cipal; Savage  v.  Rix,  0  N.  H.  263,  holding  conmiittee  to  lay  out  money  voted  by 
town,  without  authority  to  bind  it  by  note ;  Underwood  v.  Patrick,  36  C.  C.  A.  330, 
04  Fed.  468,  holding  that  one  accepting  personal  notes  of  person  buying  land  for 
another,  cannot  sue  such  other;  Minard  v.  Mead,  7  Wend.  68,  holding  husband 
authorizing  wife  to  give  notes,  not  bound  by  note  signed  in  her  own  name;  Pentas 
T.  Stanton,  10  Wend.  271,  25  A.  D.  568,  holding  principal  not  bound  on  draft 
signed  by  agent  as  such  without  naming  principal;  Bank  of  British  N.  A.  v. 
Hooper,  5  Gray,  567,  66  A.  D.  800,  holding  principal  not  bound  by  draft  drawn  by 
agent  in  his  own  name  although  directing  charge  to  principal's  account;  Ander- 
ton  V.  Shoup,  17  Ohio  St.  125,  holding  principal  not  bound  on  check  signed  by 
agent  as  such  without  naming  principal;  Evans  v.  Wells,  22  Wend.  324  (affirming 
20  Wend.  251),  holding  principal  not  bound  by  unratified  release  signed  in  name 
of  agent;  Gordon  v.  Bulkeley,  14  Serg.  ft  R.  331,  holding  parol  authority  insuf- 
ficient to  authorize  insolvent  debtor  to  attach  principal's  name  as  surety  on  his 
bond;  Briggs  v.  Partridge,  64  N.  Y.  357,  21  A.  R.  617,  holding  contract  under  seal 
for  sale  of  land,  unenforceable  against  undisclosed  principal;  Warrick  County  v. 
Bntterworth,  17  Ind.  120,  holding  county  not  bound  by  unratified  contract  by 
agent  as  such  binding  himself  to  pay;  Rice  v.  Bush,  16  Colo.  484,  27  Pac.  720, 
holding  interest  of  undisclosed  principal  not  affected  by  agent's  contract  for  sale 
under  seal  in  his  own  name;  Henson  v.  Keet  ft  R.  Mercantile  Co.  48  Mo.  App.  214, 
holding  that  agent  having  authority  to  make  chattel  mortgage,  did  not  bind  prin- 
cipal by  making  it  in  his  own  name;  Stinchfield  v.  Little,  1  Me.  231,  10  A.  D.  65, 
holding  that  conveyance  disclosing  agency  but  signed  and  sealed  personally  by 
agent,  did  not  bind  principal;  Ulrick  v.  Ragan,  11  Ala.  520,  holding  declaration  on 
contract  signed  by  partnership,  not  supported  by  proof  of  writing  signed  by  one 
partner;  Merritt  v.  Kewanee,  175  III.  537,  51  N.  £.  867,  holding  signature  of  hus- 
band for  wife's  property  and  of  one  cotenant  for  another,  of  no  effect  in  improve- 
ment petition;  Scarborough  v.  Reynolds,  12  Ala.  252,  holding  that  directions  that 
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tig&ni  settle  oat  of  court,  do  not  authorise  him  to  submit  case  to  arbitration; 
SUdleman  v.  Fitzgerald,  14  Neb.  290,  15  N.  W.  234,  bokling  that  where  letter  an 
thorixing  agent  to  sell  land  is  lost,  its  contents  must  be  clearly  i^rored;  Neelj  t. 
SUte,  60  Ark.  68,  46  A.  8.  R.  148,  27  L.R.A.  503,  28  S.  W.  800,  holding  sale  oi 
liquor  to  minor  professing  to  purchase  for  sick  adults,  violation  of  liquor  law; 
Southern  Exp.  Co.  v.  Craft,  40  Miss.  480,  19  A.  R.  4,  holding  that  carrier  cannot 
avoid  liability  to  consignor,  on  theory  that  he  was  agent  of  consignee;  Jadcson 
▼.  Murray,  5  T.  B.  Mon.  184,  17  A.  D.  53,  holding  that  an  equity  was  raised 
against  one  expressly  in  whose  behalf  deed  was  signed  by  attorney  authoriised  by 
parol;  Harkins  v.  Edwards,  1  Iowa,  426,  holding  insurance  company  bound  by 
agreement  signed  by  agent  as  such  and  naming  principal;  Adams  t.  Pittsburgh 
Ins.  Co.  95  Pa.  348,  40  A.  R.  662,  38  Phila.  L^.  Int.  140,  11  Pittsb.  L.  J.  N.  S. 
265,  holding  that  autliority  to  effect  marine  insurance,  authorizes  signing  of 
premium  note  as  agent;  Abbott  ▼.  Mackinley,  2  Miles  (Pa.)  220,  holding  that  hus- 
band had  authorized  wife  to  draw  notes  for  him;  Haskell  v.  Cornish,  13  CaL  45, 
holding  principals  bound  if  their  names  appear  in  the  body  of  the  note;  Bigelow 
T.  Judson,  19  Wend.  229,  holding  authority  to  distrain  for  rent,  properly  execute 
by  warrant  signed  by  agent  for  principal;  Tafft  v.  Presidio  &  F.  R.  Co.  84  Cal. 
131,  18  A.  8.  R.  166,  11  L.R.A.  125,  24  Pac  436,  holding  cancelation  of  stock  not 
authorized  by  indorsement  of  owner's  agent  in  his  own  name;  Agricultural  Bank 
V.  Bishop,  6  Gray,  317,  holding  surety  not  discharged  by  holder's  acceptance  of 
sixty  days'  interest  after  maturity  and  principal's  promise  to  pay  after  that  time. 

(*ited  in  notes  in  81  A.  D.  778,  on  construction  and  execution  of  power  of  attor< 
ney;  17  A.  D.  59,  on  necessity  of  agent's  authority  to  sell  land  being  in  writinfr; 
25  A.  D.  568,  on  liability  of  principal  under  agent's  written  contract;  2  L.R.A. 
749,  on  liability  of  principal  when  credit  was  given  exclusively  to  agent; 
27  L.  ed.  U.  8.  904,  on  conclusiveness  on  undisclosed  principal  of  note  or  bill  of 
agent  signed  or  drawn  in  agent's  own  name. 

Distinguished  in  Bank  of  Rochester  v.  Monteath,  1  Denio,  402,  43  A.  D.  681 
holding  firm  bound  by  agent's  acceptance  of  draft  in  his  name  which  it  has  adopt- 
ed as  firm  name;  Devendorf  v.  West  Virginia  Oil  k  Oil  Land  Co.  17  W.  Va.  135, 
holding  that  one  may  make  another's  signature  in  negotiable  instrument  his  own, 
by  allowing  Hs  use  as  such;  Goodenough  v.  Thayer,  132  Mass.  152,  holding  con 
tract  signed  as  agent  and  disclosing  name  of  principal  in  body,  the  contract  of 
principal;  Eastern  R.  Co.  v.  Benedict,  5  Gray.  561,  60  A.  D.  384,  holding  acti<m 
maintainable  by  company  on  written  order  to  deliver  property  to  a  person  there- 
in designated  as  president  of  the  company. 
—  liiability  of  agent. 

Cited  in  Williams  v.  Bobbins,  16  Gray.  77,  77  A.  D.  396,  holding  note  signed 
as  agent  without  mention  of  principal,  binds  agent  only;  HasUnga  v.  Lorerii^ 
2  Pick.  214,  13  A.  D.  420,  holding  one  liable  on  note  given  by  him  as  factor  with- 
out disclosing  agency;  Bradlee  v.  Boston  Glass  Manufactory,  16  Pick.  347,  holding 
corporate  officers  liable  on  notes  signed  by  them  without  showing  connection  with 
corporation;  Hobson  v.  Hassett,  76  Cal.  203,  9  A.  8.  R.  193,  18  Pac  320,  holding 
one  signing  note  as  president,  without  naming  principal,  personally  liable;  Cleave- 
land  V.  Stewart,  3  Ga.  283,  holding  personal  signers  of  note  commencing  "We, 
the  trustees,"  personally  liable;  Frazer  v.  Shelley,  6  Phila.  429,  24  Phila.  Leg. 
Int.  204,  holding  note  declaring  agency  but  signed  individually,  enforceable 
against  signers;  Hancock  v.  Farifield,  30  Me.  299,  holding  personally  liable 
agent  individually  signing  bill  of  exchange  for  benefit  of  principal;  Biyaon  v. 
Lucas,  84  N.  C.  680,  37  A.  R.  634,  holding  one  signing  his  own  name  to  bond 
containing  words  "I  promise  to  pay,"  adding  "For  C.  C.  President  of  specified 
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corporation,  personally  liable;  Taber  v.  Cannon,  8  Met.  456,  holding  draft  on  agent 
as  such  accepted  in  his  own  name,  enforceable  only  against  him;  Underbill  v. 
Gibson,  2  N.  H.  352,  9  A.  D.  82,  holding  selectmen  personally  bound  by  their 
signatures  to  contract  purporting  to  bind  town;  Tryon  v.  Oxley,  3  G.  Greene, 
284,  holding  order  signed  as  administrator,  but  not  naming  estate,  enforceable 
against  him  personally;  Winsor  v.  Griggs,  5  Cush.  210,  holding  one  personally 
bound  by  signing,  as  agent,  submission  to  arbitration  without  disclosing  prin- 
cipal; Stone  V.  Wood,  7  Cow.  453,  17  A.  D.  529,  holding  agent  bound  on  charter 
party  describing  him  as  agent  for  another  but  signed  in  his  own  name;  Macy 
V.  De  Wolf,  3  Woodb.  ft  M.  193,  Fed.  Cas.  No.  8,933,  holding  that  signature  of 
part  owner  of  vessel  is  presumed  to  be  in  his  behalf  alone;  Shiras  v.  Morris,  8 
Cow.  60,  holding  that  agent's  liability  on  draft  signed  in  his  name  renders  him 
competent  witness  in  action  against  principal;  Wood  v.  Goodridge,  6  Cush.  117, 
52  JL  D.  771,  questioning  whether  attorney  may  sign  principal's  name  to  deed 
without  disclosing  the  fact;  Abrams  v.  Musgrove,  12  Pa.  292,  holding  one  a  com- 
petent witness  in  suit  on  bond  signed  by  him  as  self-constituted  guardian  for 
illiterate;  Braendreth  v.  Sandford,  1  Duer,  390  (dissenting  opinion),  on  liability 
of  agent  signing  contract  in  own  name;  Mants  v.  Maguire,  52  Mo.  App.  136 
(dissenting  opinion),  on  right  to  damages  resulUng  from  nondisclosure  of 
principal. 

Cited  in  notes  in  12  L.R.A.  346,  on  responsibility  of  agent  on  his  contract; 
2  L.RA.  812,  on  personal  liability  of  agent  of  undisclosed  principal. 

Distinguished  in  Andrews  v.  Estes,  11  Me.  267,  26  A.  D.  521,  holding  commis- 
sioners making  contract  ''in  behalf"  of  district,  not  personally  liable;  Sayre 
V.  Nichols,  7  Cal.  535,  68  A.  D.  280,  holding  draft  headed  by  name  of  banking 
office,  made  chargeable  thereto  and  signed  as  agent  not  enforceable  against 
agent;  Wheelock  v.  Winslow,  15  Iowa,  464,  holding  one  signing  note  for  corpora- 
tion as  treasurer  not  personally  bound;  Hicks  v.  Hinde,  9  Barb.  528,  6  How.  Pr. 
),  holding  drawer  not  liable  on  draft  where  payee  knew  his  authority  and  prin- 
cipal was  disclosed. 
Extrinsic  evidence  affecting  written  contracts. 

Cited  in  Hughes  v.  Tinsley,  80  Va.  259,  holding  parol  evidence  inadmissible  to 
explain  contract  clear  on  its  face;  Boggs  v.  Pacific  Steam  Laundry  Co.  171  Mo. 
282,  70  S.  W.  818,  holding  that  written  agreement  cannot  be  varied  by  proof  of 
prior  parol  agreement;  Hodgdon  v.  Waldron,  9  N.  H.  66,  holding  that  written 
contract  cannot  be  varied  by  evidence  of  parol  agreement  that  certain  conditions 
should  excuse  nonperformance;  Chandler  v.  Coe,  54  N.  H.  561,  holding  parol 
evidence  of  agency  inadmissible  to  excuse  one  signing  contract  in  his  own  name; 
Fenly  v.  Stewart,  5  Sandf.  101;  Babbett  v.  Young,  51  Barb.  406;  Auburn  City 
Bank  y.  Leonard,  40  Barb.  119, — ^holding  parol  evidence  inadmissible  to  show  that 
contract  appearing  to  be  personal  obligation  was  made  for  another;  Wilson  v. 
Bailey,  1  Han^y  (Ohio)  177,  holding  parol  evidence  inadmissible  to  show  that 
one  contracting  personally  acted  for  another;  Rollins  v.  Claybrook,  22  Mo.  405, 
holding  parol  evidence  admissible  to  explain  contract  incomplete  on  its  face; 
Davlin  t.  Hill,  11  Me.  434,  holding  writings  connected  with  contract  by  reference 
or  implicatioii,  admissible  to  explain  it;  Finney  v.  Bedford  Commercial  Ins.  Co. 
8  Met.  348,  41  A.  D.  515,  holding  that  one  cannot,  upon  parol  evidence  of  owner- 
ship, sue  on  policy  procured  by  another  in  his  name  only;  Hanchet  v.  Birge,  12 
Met.  545,  holding  parol  evidence  inadmissible  to  show  agreement  to  release  surety 
upon  failure  to  sue  immediately  upon  default;  Nichols  v.  Crandall.  77  Midi. 
401,  6  L.R.A.  412,  43  N.  W.  875,  holding  inadmiBsible  evidence  of  parol  warranty 
of  engine,  made  before  purchase;  Sycamore  Marsh  Harvester  Mfg.  Co.  v.  Sturm^ 
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UiAt  ^tmAuUt  dtod  WM  Mily  Mevrftir  lor  debt;  Fltot  ▼.  UWIil— ,  1)  Maml  443, 
7  A.  fX  102,  hffmng  atoototo  te4  aoi  mwcidMe  bf  pirot  proof  of  wnmmm  a^nc- 
fTMtiti  ^'iifnffl^ll  r,  Iht^rhornt  lOf  Msm.  130,  12  A  R.  §71,  Itoldto^  parol  proof  ad 
mim\hU  to  •him  that  fraaic«  paid  for  laad  with  WMmtj  faonoved  fron  graator: 
HaM  V.  T%y,  131  Maaa,  192,  boldiag  parol  eiidflMe  adauatible  to  tbov  that  wmi 
ffnif^  wun  intended  to  Mtmre  liabflitka  toctirred  for  BKMigagee'a  ina. 
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tfiiwr  writUn  conira4d4, 
—  flllla  and  naUn, 

CiUtd  in  Krwin  r,  Haundi^s,  1  Cow.  249,  13  A.  D.  520;  Cunningham  r.  Wardwell 
12  M«,  496, — holding  parol  eridcnca  InadmiMibla  to  show  that  abaolate  segoiiable 
ifiMtrummt  waa  to  be  pajrable  on  eontingencj;  Tryon  t.  Jeaaiagt,  22  How.  Pr. 
421,  12  Abb.  Pr.  33,  holding  axtrinaic  eridenee  inadmitaible  to  diaage  effect  of 
noMt  Brown  v.  Rpofford,  99  U.  8.  474,  24  L.  ed.  908,  holding  that  operatton  of 
m>U  cttnnot  ba  limited  bj  proof  of  contemporaneoua  parol  agreement;  Hozie  v. 
WH\ut*n  1  Or.  261,  holding  parol  eridence  inadmiwible  to  show  that  signer  of  note 
inUtnditd  only  to  atti'st  genuineness;  Bradlej  t.  Anderson,  6  Vt.  152,  holding  parol 
svldi«nrs  inadmissible  to  show  innocent  mistake  in  writing  noto;  Miner  r.  Downer, 
19  Vt.  14,  holding  parol  proof  inadmissible  to  show  that  partoership  note  was 
thai  of  another  firm ;  Ravage  v.  Rix,  9  N.  H.  203,  holding  parol  proof  inadmissible 
to  show  thai  committee  had  authority  to  bind  town  by  noto;  Sparks  t.  Despatch 
Trariiff^r  (*o.  104  Mo.  581,  24  A.  8.  R.  351,  12  L.R.A.  714,  15  8.  W.  417,  holding 
parol  rvidi^nre  InadmlMlble  to  show  agency  for  corporation  of  one  signing  note  in 
his  own  namci  Webster  v.  Wray,  10  Neb.  658,  50  A.  R.  754,  27  N.  W.  044,  holding 
pnrol  cvliUnoe  Inadmissible  to  show  that  note  was  signed  for  undisclosed  principal; 
Mln(«r  V.  Robinson,  1  D.  Chip.  (Vt.)  892,  12  A.  D.  694,  holding  parol  evidence  in- 
admissible to  show  agrrement  to  pursue  maker  of  note,  made  at  time  of  indorse- 
nient}  Kellogg  t.  Richards,  14  Wend.  116,  holding  that  creditor  accepting,  in 
writing,  assignment  of  note  In  full  of  account,  cannot  show  parol  agreemant  for 
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further  payment;  Barney  v.  Bliss,  2  Aik.  (Vt.)  GO,  holding  right  to  new  trial  be- 
eause  of  admission  of  parol  proof  to  change  date  of  note,  lost  by  taking  issue  on 
date;  Barker,  R.  &  C.  Co.  y.  Bowman,  11  Kulp,  237,  holding  extrinsic  evidence  inad- 
missible to  charge  unnamed  principal  on  note  signed  by  another  as  agent;  De  Witt 
Y.  Walton,  9  N.  Y.  671,  questioning  whether  parol  evidence  is  admissible  to  charge 
one  not  named  in  note;  Gillig  v.  Lake  Bigler  Road  Co.  2  Nev.  214,  holding  parol 
evidence  admissible  to  bind  principal  on  draft  where  agent  signs  as  such; 
Falk  Y.  Moebs,  127  U.  S.  597,  32  L.  ed.  266,  8  Sup.  Ct.  Rep.  1319,  holding  corpora- 
tion not  entitled  to  question  what  is  clearly  its  indorsement  of  a  note;  Turned 
Y.  Johns,  9  Allen,  419,  holding  parol  evidence  admissible  in  action  on  note  signed 
W.  by  G.,  to  show  that  W.  was  agent  of  third  person;  Simpson  v.  Currier,  60 
N.  H.  19,  holding  sureties  not  entitled  to  show  parol  contract  for  new  loan  to 
principal  and  for  execution  of  new  note. 

Cited  in  notes  in  11  E.  R.  C.  230,  on  parol  evidence  to  vary  negotiable  instru- 
ment; 4  E.  R.  C.  207,  on  parol  evidence  to  impeach  consideration  of  bill  of 
exchange;  4  E.  R.  C.  316,  on  proof  by  parol  of  want  or  failure  of  consideration 
for  bill  of  exchange;  20  L.R.A.  708,  on  extrinsic  evidence  to  show  who  is  liable 
as  maker  of  note,  where  no  agency  is  indicated;  9  L.R.A.  830,  on  commercial 
paper  signed  by  one  as  agent  of  undisclosed  principal. 

Distinguished  in  Fuller  v.  Hooper,  3  Gray,  334,  holding  parol  evidence  admis- 
sible to  show  that  company  drawing  draft  embraces  but  one  person;  Newhall 
Y.  Dunlap,  14  Me.  180,  31  A.  D.  46,  holding  that  agent  making  draft  rendering 
himself  liable  may,  as  against  principal,  show  that  it  was  for  his  benefit;  Kean 
T.  Davis,  21  N.  J.  L.  683,  47  A.  D.  182,  holding  parol  evidence  admissible  to  show 
real  drawer  of  draft  signed  as  agent;  Smith  v.  Brooks,  18  CUi.  440,  holding  parol 
eridenoe  admissible  to  show  failure  of  consideration  of  note;  Early  v.  Wilkinson, 
9  Gratt.  68,  holding  parol  evidence  admissible  to  show  that  a  note  was  intended 
to  be  that  of  the  person  who  signed  for  another. 
~  Bonds. 

Cited  in  Sommerville  v.  Stephenson,  3  Stew.  (Ala.)  271,  holding  inadmissible, 
parol  agreement,  at  time  of  assignment  of  bond,  to  extend  time  of  payment; 
Bank  of  Mt.  Pleasant  v.  Sprigg,  1  McLean,  178,  Fed.  Cas.  No.  891,  holding  signers 
of  an  instrument  as  principals  are  estopped  to  show  that  they  were  securities; 
Towner  v.  Lucas,  13  Gratt.  705,  holding  parol  evidence  inadmissible  to  show 
promise  of  obligee  in  bond  to  save  surety  harmless. 
~  Receipts. 

Cited  in  Allen  v.  Tacoma  Mill  Co.  18  Wash.  216,  61  Pac.  372;  Richardson  v. 
Beede,  43  Me.  161, — ^holding  parol  evidence  admissible  to  contradict  receipt  for 
payment  of  account;  Rollins  v.  Dyer,  16  Me.  476,  holding  that  receipt  for  payment 
of  note  might  be  contradicted  by  any  evidence  bearing  against  it;  Hudson  v. 
Baker,  186  Mass.  122,  70  N.  E.  419,  holding  one  signing  receipt  not  estopped  to 
show  that  he  received  less  than  amount  named;  Briggs  v.  Call,  6  Met.  604,  holding 
that  it  may  be  shown  whether  an  assured's  receipt  for  adjustment  of  loss, 
covered  claim  of  his  cotenant;  Brooks  t.  White,  2  Met.  283,  37  A.  D.  95,  holding 
parol  evidence  admissible  to  show  whether  receipt  given  to  one  partner  was 
intended  to  discharge  both;  Johnson  v.  United  States,  6  Mason,  425,  Fed.  Cas. 
No.  7,419;  United  SUtes  v.  Williams,  1  Ware,  173,  Fed.  Cas.  No.  16,724,— holding 
parol  evidence  admissible  to  contradict  deputy  collector's  receipt  for  payment 
of  duty  bond;  Steele  v.  Adams,  1  Me.  1,  holding  parol  proof  inadmissible  to  dis- 
pute receipt  acknowledging  purchase  money,  where  payment  is  shown  in  deed. 

Cited  in  reference  notes  in  71  A.  D.  330,  on  parol  evidence  to  explain  receipt; 
71  A.  D.  696,  on  parol  evidence  to  control  receipt;  34  A.  D.  183,  on  parol  evidence 
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to  TftTj  effect  of  receipt;  11  A.  S.  R.  394,  on  parol  testimoBj  to  oontrmdlct  receiyte; 
46  A.  D.  129,  on  receipt  m  eridence  of  pajrment. 

DUthigoUbed  in  Anderton  y.  Portland  Flouring  Mills  Co.  87  Or.  483,  82  A.  S. 
R.  771,  60  L.RJL  236,  M  Pac  839,  holding  signers  of  warriioiiae  receipt  entitled 
to  show  their  agency  for  others;  Penn  Mut.  L.  Ina.  Co.  t.  Crane,  134  Mass.  54, 
46  A«  R.  282,  holding  parol  eridence  admissible  to  show  who  were  to  constitiita 
local  directors  provided  for  in  receipt  for  premlnm  note. 
Classea  of  oonlrncta. 

Cited  in  note  in  6  E.  R.  C.  9,  on  division  of  contracts  into  specialtiei,  written 
contracts  not  under  seal,  and  parol  contracts. 

•  AM.  DEC.   158,  COM.  ▼.  CUSHING,  11  MASS.  87. 
Enlistment. 

Cited  in  State  y.  Dimick,  12  N.  H.  194,  37  A.  D.  197,  holding  Army  enlistment 
a  contract  capable  of  ratification. 
—  Requisites  nmd  Tnlldity  of  minor's  enlistment. 

Cited  in  Shirk's  Case,  6  Phila.  333,  20  Phils.  Leg.  Int.  260,  3  Grant,  Cas,  460, 
holding  enlistment  of  minor  under  age  prescribed  by  law,  voidable;  Re  Chapman, 
37  Fed.  327,  2  L.ltA.  332,  holding  enlistment  of  minor  in  army  without  parent's 
consent,  invalid;  Re  Keeler,  Hempst.  306,  Fed.  Cas.  No.  7,637,  holding  that  minor 
enlisting  in  army  without  father's  consent  may  be  released  on  habeas  corpus; 
Re  McNulty,  2  Low.  Dee.  270,  Fed.  Cas.  No.  8,917,  holding  that  minor  over  eighteen 
cannot  lawfully  enlist  in  marine  corps  without  parent's  consent;  Ex  parte  Reaves, 
121  Fed.  848,  holding  enlistment  in  Navy  of  minor  under  eignteen  without  father's 
consent,  void  as  against  father. 

Cited  in  notes  in  18  A.  6.  R.  640,  on  infant's  eontract  of  enlistment ;  40  A.  Dl 
717,  on  validity  of  enlistment  of  minors;  18  L.R.A.(N.S.)  957,  on  right  of  minor 
unlawfully  enlisted  in  Army  or  Navy  to  discharge  upon  habeas  corpus  from 
custody  of  court-martial  under  charge  of  desertion  or  fraudulent  enlistment. 

Distinguishsd  in  Phelan's  Case,  9  Abb.  Pr.  286,  holding  consent  of  parents  or 
guardian  not  necessary  to  validity  of  infant's  enlistment;  Re  Oliver,  1  Alaska,  1, 
upholding  validity  of  enlistment  in  Navy  of  minor  over  eighteen. 

Disapproved   in    United   States  v.   Bainbridge,    1    Mason,   71,   Fed.   Cas.   No. 
14,497,  upholding  validity  of  enlistment  in  Navy  of  minor  without  father's  con- 
sent; United  States  v.  Bainbridge,  2  Wheeler,  C.  C.  621,  holding  that  infant  wha 
enlisted  in  Navy  and  afterwards  deserted  should  be  remanded. 
Oongreaaloiuil  power  with  respect  to  mllltln. 

Cited  in  Tyler  v.  Pomeroy,  8  Allen,  480,  holding  that  Congress  has  exdustrs 
power  of  determining  who  shall  constitute  the  militia. 

Right  of  atnte  oovrts  to  determine  validity  of  detention  by  Federal  aa- 
thoritiea. 

Cited  in  Com.  ex  rel.  Bressler  v.  Gane,  3  Grant,  Cas.  447 ;  Ohio  4  M.  R.  Co.  ▼. 
Fitch,  20  Ind.  498, — ^holding  that  state  courts  have  jurisdiction  of  habeas  corpus 
to  inquire  into  detention  of  persons  by  Federal  oflBoers;  Ex  parte  Holman.  28 
Iowa,  688,  4  A.  R.  169  (dissenting  opinion),  on  power  of  state  courts  to  releass 
on  habeas  corpus  persons  committed  by  Federal  court  for  contempt;  Bnien  v. 
Ogden,  11  N.  J.  L.  370,  20  A.  D.  693,  holding  replevin  maintainable  in  stats 
court  for  property  seised  on  fi.  fa.  by  United  States  marshal. 

Cited  in  note  in  37  A.  D.  203,  on  right  of  state  court  to  inquire  on  habeas  corpos 
into  detention  under  pretense  of  Federal  authority. 
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—  Persona  detained  by  military  authorities. 

Cited  in  Re  Reynolds,  6  Park.  Crim.  Rep.  276,  holding  that  state  court  has 
power,  on  habeas  corpus,  to  consider  detention  under  claim  of  enlistment  and 
desertion;  Com.  ex  rel.  Webster  v.  Fox,  7  Pa.  336;  Com.  ex  rel.  Oormley  v. 
Selfridge,  7  Phila.  76,  25  Phila.  Leg.  Int.  221;  McConologue's  Case,  107  Mass. 
IM, — holding  that  state  courts  have  jurisdiction  to  discharge  upon  habeas  corpus 
minors  illegally  enlisted  in  Army;  State  v.  Dimick,  12  N.  H.  104,  37  A.  D.  197, 
holding  that  state  court  has  jurisdiction  to  determine  legality  of  detention  of 
person  as  soldier;  Re  Reynolds,  Fed.  Cas.  No.  11,721,  holding  that  state  courts 
have  jurisdiction  to  inquire  into  legality  of  detention  of  deserter  from  Army. 

Disapproved  in  Rielly's  Case,  2  Abb.  Pr.  N.  S.  334,  holding  state  court  without 
power  to  inquire,  upon  habeas  corpus,  into  enlistment  in  Army. 
Practice  on  habeas  corpus. 

Cited  in  King's  Case,  161  Mass.  46,  36  N.  E.  685,  holding  questions  of  law  in 
habeas  corpus  proceedings  may  be  reserved  or  reported  to  full  court. 

6  AM.  DEC.  158,  PERKINS  v.  LYMAN,   11  MASS.  7«. 
Stipulation  for  penalty  or  liquidated  damages. 

Cited  in  People  v.  Central  P.  R.  Co.  76  Cal.  20,  18  Pac.  00,  holding  amount  to 
be  paid  by  railroad  for  noncompliance  with  act,  a  penalty;  Heatwole  v.  Gorrell,  35 
Kan.  602,  12  Pac.  135,  holding  it  a  penalty  where  one  selling  his  business  binds 
himself  in  named  sum  not  to  re-engage  therein;  Willson  v.  Baltimore,  83  Md. 
203,  55  A.  S.  R.  330,  34  Atl.  774,  holding  successfully  bidding  contractor's  deposit 
to  secure  timely  filing  of  bond,  a  penalty;  Burrill  v.  Daggett,  77  Me.  545,  1  Atl. 
077,  holding  bond  payable  only  upon  opening  of  barber  shop  by  obligor,  a  penalty; 
c;urry  ▼.  l^rer,  7  Pa.  470,  40  A.  D.  486,  holding  covenant  for  recovery  of  certain 
sum  for  noncompliance  with  contract,  a  provision  for  penalty;  Foley  v.  McKeegan, 
4  Iowa,  1,  66  A.  D.  107,  holding  it  a  penalty  where  vendor  of  land  bound  himself, 
"under  penalty  of  fifty  dollars,"  to  perform;  Chicago  House- Wrecking  Co.  v. 
United  States,  53  LJLA.  122,  45  C.  C.  A.  343,  106  Fed.  385,  holding  stipulation 
for  sum  for  failure  to  move  building  in  stated  time,  a  penalty,  although  expressly 
denominated  liquidated  damages;  Clark  v.  Bush,  3  Cow.  151,  holding  that  in  debt 
on  bond  notliing  more  than  the  penalty  can  be  recovered;  Hughes  v.  WicklifTe, 
11  B.  Mon.  202,  holding  surety  on  injunction  bond  not  liable  for  sum  greater  than 
penalty  in  bond  and  interest ;  Alexander  v.  Troutman,  1  Ga.  460,  holding  interest 
from  date  of  note  imposed  for  failure  to  pay,  recoverable  as  liquidated  damages; 
California  Steam  Nav.  Co.  v.  Wright,  6  Cal.  258,  65  A.  D.  511,  holding  agreement 
to  pay  named  sum  for  breach  of  contract  not  to  run  boats  in  certain  waters,  liqui- 
dated damages;  Degraff  v.  Wickham,  80  Iowa,  720,  52  N.  W.  503,  holding  builder's 
agreement  to  forfeit  ten  dollars  per  day  after  certain  date,  liquidated  damages; 
Hedges  v.  King,  7  Met.  583,  holding  amount  of  a  bond  conditioned  on  procuring 
assignment  of  mortgage  to  obligee,  liquidated  damages;  Williams  v.  Green,  14  Ark. 
315,  holding  mutual  promises  for  forfeiture  for  noncompliance  with  contrnct  to 
exchange  property,  intended  as  liquidated  damages;  Watt  v.  Sheppard,  2  Ala. 
425,  holding  that  a  sum  named  as  liquidated  damages  will  be  regarded  as  such, 
if  not  so  large  as  to  show  contrary  intention :  Eakin  v.  Scott,  70  Tex.  442,  7  S.  W. 
777,  holding  note  deposited  to  act  as  forfeiture  for  nonperformance  of  contract, 
liquidated  damages;  Yetter  v.  Hudson,  57  Tex.  604,  holding  that  forfeiture  ex- 
pressly denominated  as  liquidated  damages  must  be  regarded  as  such;  Gammon 
V.  Howe,  14  Me.  250,  holding  agreement  binding  one  in  certain  sum  to  purchsHe 
land,  intended  as  liquidated  damages;  Heisen  v.  Westfall,  86  111.  App.  576,  holding 
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anKNmt  of  obligation  in  injoBction  bond,  liquidated  damagea,  where  danagee  nn- 
certaia. 

Cited  fai  referenee  aotet  fai  M  A.  D.  138,  on  what  are  liquidated  damages;  44 
A.  D.  aOO,  OB  liquidated  damages  or  penalty;  1  A.  D.  S37;  61  A.  D.  721,— as  to 
when  stipulated  sum  k  a  penalty  and  not  liquidated  damages. 

Cited  in  notes  in  10  LJLA.  826,  827,  on  whether  prorision  in  eontenct  is  for 
penalty  or  liquidated  damages;  18  L.R.A.  672,  on  distinction  hetween  liqaidnted 
damages  and  penalty  in  eontraet. 
Contmcu  In  reatmlBt  of  tmde. 

Cited  in  note  in  7  A.  D.  746,  on  eontraets  in  general  restraint  of  trade. 

6  AM.  DEC.   166,  LONG  ▼.  COIjBURN,   11  MASS.  #7. 
Contmcta  of  ngent^Antbority  to  nsnke. 

Cited  in  Forsyth  v.  Day,  41  Me.  382,  holding  that  authority  to  sign  another's 
name  to  a  note  may  exist  by  implieation ;  Stadleman  v.  Fitzgerald,  14  N^>.  280, 
16  N.  W.  234,  holding  that  proof  of  authority  to  sell  land  must  be  clear,  where  the 
writing  conferring  it  is  lost 

Cited  in  reference  note  in  44  A.  D.  271,  as  to  how  signature  of  principal  to 
promissory  note  is  made  by  agent. 

Cited  in  notes  in  12  A.  D.  716,  on  principars  right  to  sue  on  notes  to  cashiers 
of  banks  and  to  agents  of  other  corporations;  2  E.  R.  C.  280,  on  power  of  agoit 
to  bind  principal  under  statute  of  frauds  by  writing  not  under  seal,  though  not 
authorized  in  writing. 

Distinguished  in  Weed  ▼.  Carpenter,  4  Wend.  219,  hoMiug  failure  to  object  to 
forgery  of  indorsemttit  until  escape  of  forger,  eridence  of  authority  to  sign  name; 
(Gordon  v.  Bulkeley,  14  Serg.  k  R.  331,  holding  parol  authority  insufficient  to 
charge  principal  by  affixing  his  name  and  seal  to  bond. 
~  Liability  of  principal. 

Cited  in  Robertson  y.  Pope,  1  Rich.  L.  601,  44  A.  D.  267,  holding  principal 
liable  on  note  signed  for  him  by  agent;  Barlow  y.  Congregational  Soe.  8  Allen, 
460,  holding  society  bound  by  note  made  for  it  by  treasurer  who  signed  as  sudi; 
King  y.  Handy,  2  III.  App.  212,  holding  order  for  abstract  signed  by  agents  lor 
principal,  sufficient  to  charge  latter;  Mason  v.  Crosby,  1  Woodb.  ft  M.  342,  Fed. 
Cas.  No.  9,234,  holding  that  grantors,  by  ratifying  sale  by  agent,  render  them- 
selves liable  for  his  false  representations;  Donovan  v.  Welch,  11  N.  D.  113.  90 
N.  W.  262,  holding  deed  executed  by  authorized  attorney  for  grantor,  the  deed 
of  the  latter;  Jackson  v.  Murray,  5  T.  B.  Mon.  184,  17  A.  D.  53,  holding  that 
deed  executed  by  attorney  authorised  by  parol  does  not  pass  title;  Dean  v. 
Roesler,  1  Hilt  420,  holding  principal  not  bound  by  lease  under  seal  signed  bj 
agent  as  such  for  him;  Baldwin  v.  Bank  of  Newbury,  1  Wall.  234,  17  L.  ed. 
634,  21  Phila.  Leg.  Int.  204,  holding  suit  properly  brought  in  name  of  bank  on 
note  taken  by  cashier  for  bank;  Walker  v.  Bank  of  New  York,  13  Barb.  636, 
holding  acceptance  in  name  of  company  by  agent,  of  draft  drawn  on  agent,  a 
dishonor. 

Cited  in  reference  notes  in  26  A.  D.  663;  43  A.  D.  423, — as  to  when  agent's 
note  binds  principal. 

Cited  in  notes  in  7  A.  D.  71,  on  form  of  signature  of  agent  that  will  bind 
principal;  64  A.  D.  720,  on  sufficiency  of  agent's  contract  to  bind  principal. 
—  lilMblllty  of  agent  generally. 

Cited  in  Kingman  v.  Kelsie,  3  Cush.  339,  to  point  that  one  signing  without 
authority  note  containing  promise  to  pay  by  members  of  given  corporation,  may 
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be  personally  liable;  Stinchiield  v.  Little,  1  Me.  231,  10  A.  D.  65,  holding  agent 
naming  principal  but  putting  his  own  name  and  seal  on  covenant,  personally 
liable;  Warrick  County  v.  Butterworth,  17  Ind.  129,  holding  contract  charging 
agent  and  signed  by  him,  enforceable  against  him  although  principal  was  named 
therein;  Williams  v.  Robbins,  16  Gray,  77,  77  A.  D.  396,  holding  note  signed  as 
agent  without  naming  principal,  binding  on  agent  only;  Hastings  t.  Lovering, 
2  Pick.  214,  13  A.  D.  420,  holding  factor  giving  note  without  naming  principal, 
personally  liable;  Conant  v.  Alvord,  166  Mass.  311,  44  N.  E.  260,  holding  one 
liable  in  tort  for  securing  credit  on  draft  accepted  by  him  without  authority; 
Traynham  v.  Jackson,  15  Tex.  170,  65  A.  D.  152,  holding  liability  on  note  signed 
by  agents,  dependent  upon  intention  of  parties;  Jefts  v.  York,  4  Gush.  371,  50 
A.  D.  791;  Bartlett  v.  Tucker,  104  Mass.  336,  6  A.  R.  240,— holding  one  sign- 
ing another's  name  to  note  without  authority,  not  liable  thereon;  Ballou  v. 
Talbot,  16  Mass.  461,  8  A.  D.  146,  holding  one  signing  note  as  agent  for  an- 
other, not  liable  thereon;  Bank  of  Newbury  v.  Baldwin,  1  Cliff.  519,  Fed.  Cas. 
No.  892,  holding  agent  not  liable  on  note  where  payee  knew  of  his  authority 
to  sign  for  principal;  Delius  v.  Cawthom,  13  N.  C.  (2  Dev.  L.)  90,  holding 
one  signing,  without  authority,  the  name  of  another  to  a  note  under  seal,  not 
liable  on  the  instrument;  Harper  v.  Little,  2  Me.  14,  11  A.  D.  25,  holding  at- 
torney not  liable  on  deed  to  which  he  signed  another's  name  without  author- 
ity; Rogers  v.  March,  33  Me.  106,  holding  person  signing  contract  of  employ- 
ment as  agent  of  another,  not  personally  bound. 

Cited  in  reference  notes  in  33  A.  D.  727,  on  form  of  execution  of  contract  by 
agent;  13  A..  8.  R.  632,  on  personal  liability  of  agents  on  contracts  executed  by 
them;  50  A.  D.  793,  on  personal  liability  of  agent  on  contract  executed  with- 
out authority;  26  A.  D.  524,  on  personal  liability  of  agent  on  sealed  contracts; 
36  A.  D.  758,  on  signing  of  note  by  agent. 

Cited  in  notes  in  2  A.  R.  333,  as  to  when  agent  is  personally  liable  on  contract 
signed  by  him;  2  A.  D.  514,  on  personal  liability  of  agent  signing  by  addition 
of  descriptive  title  merely;  48  A.  S.  R.  917,  on  personal  liability  to  third  per- 
sons of  agent  assuming  without  authority  to  make  contract  for  corporation. 

Doubted  in  Fash  v.  Ross,  2  Hill,  L.  294,  holding  agent  signing  note  for  prin- 
cipal, personally  liable  thereon. 
•*  lilabllity  of  public  agent  or  officer. 

Cited  in  Ives  v.  Hulet,  12  Vt.  314,  holding  superintendent  of  poor  liable  in 
assumpsit  where  he  made  unauthorized  contract  for  town;  Sylvester  v.  Macauley, 
Wilson  Super.  Ct.  (Ind.)  19,  holding  councilmen  carelessly  authorizing  improve- 
ments outside  city,  liable  to  contractor;  Newman  v.  Sylvester,  42  Ind.  106,  holding 
councilmen  contracting  within  authority  but  under  misapprehension  on  behalf 
of  city,  not  personally  liable;  Long  v.  Madison,  26  How.  Pr.  481,  hold- 
ing deputy  sheriff  liable  for  amount  due  on  premium  note  executed  by  him  with- 
out authority  in  sheriff's  name  for  insurance  on  attached  goods;  Noyes  v.  Lor- 
ing,  55  Me.  408,  holding  assumpsit  improper  remedy  against  collector  for  con- 
tracting for  publication  of  tax  notice  without  authority;  Ogden  v.  Raymond, 
22  Conn.  379,  58  A.  D.  429,  holding  school  trustee  not  liable  on  contract  made 
on  behalf  of  district  in  excess  of  authority;  Woodes  v.  Dennett,  9  N.  H.  65, 
holding  single  selectman  ordering  supplies   for  a   pauper,  liable  in  assumpsit. 

Distinguished  in  Underbill  v.  Gibson,  2  N.  H.  352,  9  A.  D.  82,  holding  select- 
men of  town  personally  liable  on  unauthorized  contract  to  bind  town. 
^  litablllty  of  corporate  agent  or  officer. 

Cited  in  Kean  v.  Davis,  20  N.  J.  L.  425,  holding  personally  liable  one  sign- 
ing as  president,  drafts  payable  to  the  order  of  his  company;  Tucker  Mfg.  Co. 
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T.  Fairbanks,  08  Mau.  101,  holding  insurance  agents  personally  bound  on  draft 
ordering  charge  to  be  made  against  them  as  agents  of  company;  Roney  t.  Win- 
ter, 37  Ala.  277,  holding  note  signed  for  company  by  president  and  secretair, 
prima  facie  not  binding  on  officers;  Oilmore  v.  Bradford,  82  Me.  547,  20  AiL  02, 
holding  insurance  agent  promising,  in  excess  of  authority,  to  insure  property, 
not  liable  in  assumpsit. 

Cited  in  note  in  13  A.  D.  503,  on  effect  of  corporate  agent* s  indorseraent  or 
acceptance  of  negotiable  instrument. 

—  Liability  of  committee  of  chnrcli. 

Cited  in  Morell  v.  Codding,  4  Allen,  403,  holding  personally  liable  signers  of 
note  reciting  that  they  were  committee  of  church. 

—  Liability  of  administrator. 

Cited  in  Ayen  v.  Beckon,  11  Ga.  1,  holding  administrator  personally  liable 
on  warranty  of  slave  sold  from  estate. 

Cited  in  note  in  17  A.  D.  226,  on  effect  of  executors'  ooyenants  in  their  tarn- 
yeyances. 

•  AM.  DEC.  188,  PHILLIPS  ACADEMY  t.  DAVIS,  11  MASS.   US. 

Subscriptions;  enforcement  and  Talldlty. 

Cited  in  Culver  v.  Banning,  19  Minn.  303,  Gil.  260,  holding  unenforceable,  con- 
tract to  pay  certain  sum  in  consideration  of  erection  of  hotel  on  certain  site; 
Randolph  County  v.  Jones,  Breese  (111.)  103,  holding  same  concerning  contract 
to  pay  county  certain  sum  for  specified  location  of  court  house;  Lathrop  v. 
Knapp,  27  Wis.  214,  holding  that  subscriber  to  agreement  to  purchase  land,  not 
liable  to  other  subscribers  not  affected  by  his  failure  to  comply;  Low  v.  Con- 
necticut &  P.  River  R.  Co.  45  N.  H.  370,  holding  corporation  accepting  bene- 
fits of  services  rendered  in  organization,  liable  therefor;  Van  Rensselaer  v. 
Aikin,  44  Barb.  547,  upholding  subscription  for  repair  of  highway;  Homan  t. 
Steele,  18  Neb.  652,  26  K.  W.  472,  upholding  contract  to  pay  named  sum  in  con- 
sideration of  erection  of  building  on  designated  site;  Kentucky  Baptist  Edn. 
Soc.  V.  Carter,  72  111.  247,  holding  efforts  required  to  raise  money  as  condi- 
tion to  validity  of  subscription,  good  consideration. 

Cited  in  reference  notes  in  59  A.  D.  713,  on  actions  upon  subscriptions;  17 
A.  D.  448,  on  liability  for  subscription;  13  A.  D.  458,  on  enforceability  of  sub- 
scription for  public  purpose;  79  A.  D.  363,  on  subscription  in  aid  of  corpora- 
tion not  yet  formed  as  inuring  to  its  benefit  when  formed. 

Cited  in  notes  in  3  L.R.A.  469,  as  to  when  subscriptions  to  public  purpose  are 
obligatory;  7  A.  D.  56,  on  liability  of  persons  subscribing  money  to  carry  on  com- 
mon project. 

—  For  religions,  charitable,  or  educational  purposes. 

Cited  in  University  of  Des  Moines  v.  Livingston,  57  Iowa,  307,  42  A.  R.  42, 
10  N.  W.  738,  holding  unenforceable,  subscription,  without  cimsideration,  to 
enable  university  to  pay  past  debt;  First  Cong.  Church  v.  Gillis,  17  Pa.  Co. 
Ct.  614,  holding  same  as  to  past  debt  of  church;  Stewart  v.  Hamilton  College, 
2  Denio,  403,  and  subsequent  appeal  in  1  N.  Y.  581,  holding  contract  to  give 
named  sum  to  school,  gratuitous  and  unenforceable;  Stoddard  v.  Cleveland,  4 
How.  Pr.  148,  holding  same  as  to  subscription  for  securing  house  of  worship; 
Wilson  V.  Baptist  Edu.  Soc.  10  Barb.  308,  holding  same  as  to  agreement  to 
endow  scholarship;  Middlebury  College  v.  Williamson,  1  Vt.  212,  holding  sub- 
scriber to  school  fund,  absolved  by  subsequent  reduction  of  fund;  Stoke's  Estate, 
14  Phila.  251,  38  Phila.  Leg.  Int.  12,  9  W.  N.  C.  439,  holding  subscription  ia 
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aid  of  charity,  unenforceable  where  subecriber  died  before  its  maturity;  Under- 
wood y.  Waldron,  12  Mich.  73,  holding  invalid,  a  subecription  for  erecting  col- 
lege at  place  other  than  that  designated  in  charter;  Bishop's  Fund  v.  Rider, 
13  Conn.  87,  holding  act  appropriating,  to  charitable  purposes,  money  refund- 
ed by  government  to  state,  revocable  by  subsequent  legislature;  Bluehill  Academy 
V.  Witham,  13  Me.  403,  denying  right  of  subecriber  for  erection  of  academy,  to 
recover  proceeds  of  the  building  sold  to  erect  a  new  one;  State  v.  Johnson,  52 
Ind.  197,  upholding  contract  to  pay  state  certain  sum  in  consideration  of  locat- 
ing reform  school  at  certain  place. 

Distinguished  in  Barnes  v.  Ferine,  12  N.  Y.  18  (affirming  9  Barb.  202),  sub- 
scriber for  erection  of  church,  liable  where  church  erected  at  his  subsequent  re- 
quest; Richmondville  Union  Seminary  v.  Brownell,  37  Barb.  535,  sustaining 
right  of  action  on  subscription  for  completion  of  school  building  finished  at 
subscribers'  request;  University  of  Vermont  v.  Buell,  2  Vt.  48,  upholding  school 
subscription  in  favor  of  school  corporation  accepting  it  by  erection  of  build- 
ings; Hart's  Estate,  13  Phila.  226,  36  Phila.  Leg.  Int.  176,  7  W.  N.  C.  162, 
upholding  church  subscription  where  part  had  been  paid;  Ives  v.  Sterling,  6 
Met.  310,  holding  subscriber  for  endowment  of  academy,  promising  to  pay  to 
persons  appointed,  liable  in  suit  brought  by  such  appointees;  Capelle  v.  Trin- 
ity M.  E.  Church,  Fed.  Cas.  No.  2,392,  holding  bankrupt's  agreement  to  pay 
church  certain  amount  in  consideration  of  subscriptions  to  church's  debt  to 
him  enforceable  in  bankruptcy;  Farmington  Academy  v.  Allen,  14  Mass.  172, 
7  A.  D.  201,  holding  voluntary  subscriber  to  establish  school  liable  to  subse- 
quently incorporated  trustees  expending  fund  on  faith  of  his  promise;  Amherst 
Academy  v.  Cowls,  6  Pick.  427»  17  A.  D.  387,  holding  note  given  in  payment  of 
subscription  to  charitable  fund  after  incorporation  of  trustees  binding  on  mak- 
er; Hopkins  v.  Upshur,  20  Tex.  89,  70  A.  D.  375,  holding  subscriber  for  erection 
of  church  liable  to  contractor  erecting  it. 
—  For  corporate  stock. 

Cited  in  Gittings  v.  Mayhew,  6  Md.  113,  holding  custodian  without  right  to 
sue  on  stock  subscriptions  not  naming  him  as  payee;  Hudson  Real  Estate  Co. 
T.  Tower,  156  Mass.  82,  32  A.  S.  R.  434,  30  N.  E.  465,  holding  subscription  to 
corporate  stock  an  offer  revocable  before  organization;  Fanning  v.  Hibemia  Ins. 
Co.  37  Ohio  St.  339,  41  A.  K  517,  holding  parol  agreement  to  take  corporate 
stock,  made  before  organization,  unenforceable;  Hartford  ft  N.  H.  R.  Co.  v.  Ken- 
nedy, 12  Conn.  499;  Selma  &  T.  R.  Co.  v.  Tipton,  5  Ala.  787,  39  A.  D.  344,— 
holding  action  maintainable  on  stock  subscription,  notwithstanding  default  ren- 
dered the  stock  forfeitable ;  Kimmins  v.  Wilson,  8  W.  Va.  584,  holding  signatures 
of  several  persons  to  agreement  to  subscribe  stock  mutual  and  enforceable;  Re- 
Long  Island  R.  Co.  19  Wend.  37,  32  A.  D.  429,  on  power  of  directors  to  enact 
by-law  for  stock  forfeiture. 

Cited  in  note  in  22  £.  R.  C.  40,  on  liability  of  subscriber  to  shares  of  cor- 
poration. 

Distinguished  in  Hamilton  &  D.  PI.  Road  Co.  v.  Rice,  7  Barb.  157,  upholding 
subscription  to  stock  of  plank  road  company;  Strong  v.  Eldridge,  8  Wash.  595, 
36  Pac.  696,  holding  subscription  to  corporate  stock  enforceable  when  made  in 
consideration  of  certain  location  of  enterprise;  Cross  v.  Pinckneyville  Mill  Co. 
17  111.  54,  holding  subscription  to  corporate  stock  enforceable  after  organiza- 
tion. 
Dishonorable  nature  of  defense. 

Cited  in  Stewart  v.  Howe,  17  III.  71,  holding  infancy  of  person  charged  with 
theft  no  defense  against  action  for  libel. 
Am.  Dec.  Vol.  I.— 57. 
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•  AM.  DBC.  1«7,  JACKSON  ▼.  MAXO.  11  MASS.  147. 
mobility  cm  proiBtoe  to  pay. 

Cited  in  Rohling  ▼.  HAckett,  1  Ner.  SdO,  holding  vendee  agreeing  with  Tendor 
to  pay  eneumbimnee  m  part  oimtideration  liable  to  action  on  promiBe;  Maaon 
▼.  Munger,  6  Hill,  613,  on  one's  liability  to  action  for  money  had  and  leeeiTed 
to  plaintiflTs  uae. 

—  Infanta. 

Cited  in  Wright  ▼.  Steele,  2  N.  H.  51,  holding  infant  liable  on  note,  where 
on  reaching  majority  he  promiaea  ''all  that  is  justly  due  shall  be  paid;"  Orris 
V.  Kimball,  3  N.  H.  314,  holding  same  where  he  employs  agent  to  find  and  pay 
note;  Gay  y.  Ballou,  4  Wend.  403,  21  A.  D.  158,  holding  infant  liable  for  neces- 
saries where  on  reaching  majority  he  expresses  his  willingness  to  settle;  Rod 
▼.  Stafford,  7  Cow.  179,  on  infant  affirming  d^t  by  new  promise  on  reaching  ma- 
jority; Simkins  y.  Searcy,  10  Tex.  Ciy.  App.  406,  32  &  W.  840,  as  to  who  ean 
avoid  the  voidable  acts,  deeds,  etc,  of  an  infant. 

Cited  in  note  in  18  A.  S.  R.  700,  710,  711,  on  ratification  of  ecmtraeta,  exeeoioiy 
on  infants'  part,  by  new  promisee  or  acknowledgments. 

6  AM.  DBC.  16f,  HOMBR  ▼.  WAIjIilS,  11  MASS.  tOf. 
Materiality  and  effect  of  alteration  of  Inatnunenta. 

Cited  in  reference  notes  in  46  A.  D.  167,  on  alteration  of  inatrmneats;  tt 
A.  D.  95,  on  effect  of  alteration  of  instruments. 

Cited  in  notes  in  10  A.  D.  271,  defining  material  alteration  of  instmment; 
86  A.  8.  R.  95,  on  addition  of  attesting  witness  aa  material  alteration  ol  writ- 
ten instrument. 

—  Bonds  generally. 

Cited  in  Com.  v.  Emigrant  Industrial  Sav.  Bank,  OS  Maas.  12,  holding  altera- 
tion of  number  of  one  of  series  of  bonda  of  conunonwealth  not  required  to  be 
numbered,  immaterial. 

—  Unanthorised  attestation  of  bonds. 

Cited  in  Adams  v.  Frye,  3  Met  103,  holding  that  unauthorised  attestatioai 
of  bond  after  execution  and  delivery,  made  with  fraudulent  intention,  dis- 
charges obligor;  White  Sewing  Mach.  Ca  v.  Saxon,  121  Ala.  399,  25  So.  784, 
holding  that  attestation  of  bond  by  agent  of  obligee  without  consent  of  sureties, 
constitutes  vitiating  alteration. 

—  Notes  generally. 

Cited  in  Wheek>ck  v.  Freeman,  18  Pick.  165,  25  A.  D.  674,  holding  severance 
of  memorandum  from  notes  material  alteration;  Arnold  v.  Jones,  2  R.  I.  345, 
Inlding  validity  of  note  not  affected  by  alteration  making  it  payable  to  same 
payee  under  different  name;  Montgomery  R.  Co.  v.  Hurst,  9  Ala.  513,  holding 
that  addition  of  two  names  as  makers  without  maker's  consent  will  not  avoid 
note;  Nickerson  v.  Swett,  135  Mass.  514,  holding  that  alteration  of  note  as  to 
rate  of  interest  by  payee's  agent  under  mistake  of  fact  does  not  discharge  surety 
after  memorandum  stricken  from  note;  Bowers  v.  Jewell,  2  N.  H.  543,  holding 
alteration  of  date  of  note  from  1809  to  1819,  material  although  note  executed  in 
1819;  Martendalc  v.  FoUet,  1  N.  H.  95,  holding  note  vitiated  by  addition  of 
word  "young"  after  ''merchantable"  in  note  given  for  merchantable  neat  stodcs; 
Farmer  v.  Rand,  14  Me.  225,  holding  that  waiver  of  protest  and  guaranty  of 
payment  added  without  knowledge  of  indorser  dischargea  him. 

—  Attestation  of  notes. 

Cited  in  Ford  v.  Ford,  17  Pick.  418,  holding  addition  by  promisor  of  anotiitf 
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name  m  witness  to  note  without  consent  of  promisee  not  material  alteration; 
Willard  t.  Clarke,  7  Met.  435,  holding  that  attestation  of  note  long  after  exe- 
cution, and  after  maker  had  become  insolvent,  does  not  inyalidate  instrument  when 
authorized  by  maker;  Fisher  t.  King,  153  Pa.  3,  25  Atl.  1029,  31  W.  N.  C.  515, 
holding  note  not  vitiated  where  one  signs  as  witness  through  ignorance  when 
he  intended  to  indorse;  Beary  t.  Haines,  4  Whart.  17,  holding  that  attestation 
of  signature  of  one  maker  after  rest  had  signed,  without  stating  that  witness 
attested  but  one  signature,  will  not  invalidate  note;  Fuller  v.  Green,  64  Wis. 
169,  54  A.  R.  600,  24  N.  W.  907,  holding  that  addition  of  name  of  attesting 
witness  without  maker's  consent  does  not  change  tatter's  liability;  Milberry  v. 
Storer,  75  Me.  69,  46  A.  R.  361,  holding  that  attestation  of  note  after  execu- 
tion, at  instance  of  payee,  by  one  who  saw  maker  sign,  will  not  avoid  note; 
Girdner  v.  Gibbons,  91  Mo.  App.  412,  holding  that  unauthorized  erasure  of  name 
of  attesting  witness  avoids  note. 

Distinguished  in  Smith  v.  Dunham,  8  Pick.  246,  holding  attestation  of  note 
without  maker's  knowledge,  few  hours  aftw  execution,  not  material  altera- 
tion; Richardson  v.  Mather,  77  111.  App.  626,  holding  that  addition  of  name 
of  attesting  witness  did  not  vitiate  note. 

—  Proof  of  luiiidwrlttng  and  aiffiuitiureB. 

Cited  in  reference  notes  in  10  A.  D.  200;  28  A.  D.  324;  35  A.  D.  732, — on  evi 
dence  as  to  handwriting. 

Cited  in  notes  in  9  A.  D.  619;  17  A.  D.  569;  21  L.  ed.  U.  S.  418,— on  evidence  of 
handwriting  or  signature. 

—  By  contparlaon. 

Cited  in  Richardson  v.  Newcomb,  21  Pick,  315,  holding  proved  specimen 
copies  of  signature  admissible  for  purpose  of  proving  handwriting  by  compari- 
son; Hammond's  Case,  2  Me.  83,  11  A.  D.  89,  holding  evidence  of  comparison  of 
handwriting  by  bank  director  admissible;  Chandler  v.  Le  Barron,  45  Me.  534, 
holding  paper  on  which  party  had  written  his  name  for  purpose  of  comparison 
admissible  for  comparison  with  disputed  signature;  State  v.  Thompson,  80  Me. 
194,  6  A.  S.  R.  172,  13  Atl.  892,  holding  genuine  specimens  of  handwriting  ad- 
missible to  prove  handwriting  of  one  charged  with  libel;  Adams  v.  Field,  21 
Vt.  256,  holding  genuine  signatures  of  witnesses  admissible  for  purpose  of 
comparison  with  signatures  to  will;  Hanley  v.  Gandy,  28  Tex.  211,  91  A.  D. 
315,  holding  admission  of  other  documents  to  prove  signature  of  note  in  dispute 
error;  Lyon  v.  Lyman,  9  Conn.  56,  holding  proof  of  handwriting  by  comparison 
proper;  State  v.  Tice,  30  Or.  457,  48  Pac.  367,  holding  will  not  treated  as  genuine 
inadmissible  for  comparison  of  signature  to  alleged  forged  will,  when  true  will  was 
signed  by  mark;  Pierce  v.  Northey,  14  Wis.  10,  denying  right  to  test  witnesses* 
knowledge  of  handwriting  by  use  of  different  slips  containing  disputed  signa- 
ture; McVicker  v.  Conkle,  96  Ga.  584,  24  S.  E.  23,  holding  use  of  signature  of 
deeeased  not  shown  to  be  genuine,  for  purpose  of  comparison,  error;  Myers  v. 
Toscan,  8  N.  H.  37;  Farmers'  Bank  v.  Whitehill,  10  Serg.  &  K  110,— holding 
comparison  of  handwriting  proper  for  purpose  of  corroboration. 

Cited  in  reference  notes  in  6  A.  D.  423;  11  A.  D.  42;  22  A.  D.  776;  36  A.  D. 
227;  42  A.  S.  R.  302.— on  comparison  of  handwriting;  25  A.  D.  141,  on  com- 
parison of  disputed  signature  with  genuine  one. 

Oited  in  note  in  62  L.R.A.  844,  845,  on  comparison  of  handwriting. 

Distinguished  in  Jacobs  v.  Boston  Elev.  R.  Co.  188  Mass.  245,  74  N.  E.  349, 
Iwlding  that  where  witness  denied  that  he  signed  previous  statement  inconsistent 
with  his  testimony,  paper  on  which  he  wrote  signature  and  part  of  statement  in 
presence  of  jury  was  inadmissible  for  comparison  where  he  was  requested  only  to 
write  his  signature. 
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—  By  expert  testimony. 

Cited  in  Woodman  y.  Duia,  §2  lie.  0;  Moody  t.  Rowell,  17  Piek.  ^6,— hold- 
ing evidenoe  of  expert  as  to  genainenm  of  handwriting  admissible. 

Cited  in  reference  note  in  92  A.  8.  R.  763,  on  expert  opinion  as  to  genuiae- 
ness  of  signature. 

Cited  in  notes  in  12  L.RJL  460,  462,  on  expert  and  opinion  testimo&y  as  to 
handwriting;  66  A.  D.  240,  on  points  respecting  whidi  handwriting  e^^eris  may 
testify. 

—  Proof  of  execQtlon  of  attested  Instnuneate. 

Cited  in  Brigham  y.  Palmer,  3  Allen,  450,  holding  testimony  of  attesting  wit- 
nesses necessary,  when  within  jurisdiction,  to  proye  execution  of  witnessed  mort- 
gage; Woodman  y.  Segar,  25  Me.  00;  Watts  y.  Kilbum,  7  Ga.  366, — holding 
proof  of  handwriting  of  person  executing  bill  of  sale  proper  when  subscribing 
witness  merely  makes  his  mark;  Newsom  y.  Luster,  13  lU.  175,  holding  proof 
of  grantor's  handwriting  sufficient  when  subscribing  witnesses  is  beyond  juris- 
diction; Gilliam  y.  Perkinson,  4  Rand.  (Va.)  325,  holding  proof  of  signature  of 
one  executing  oontimet  proper  when  witness  who  signed  by  mark  is  dead. 

Cited  in  note  in  35  LJUL  327,  329,  on  effect  of  inability  to  procure  sub- 
scribing witnesses  on  necessity  of  calling  tiiem  to  proye  the  instrumenta. 

—  Proof  of  signatures  of  attesting  Mrltnesses. 

Cited  in  Landers  y.  Bolton,  26  Cal.  393,  holding  proof  of  signature  of  sub- 
scribing witness  to  oonyeyance  not  required  when  witness  is  beyond  jurisdiction; 
Fsmsworth  y.  Briggs,  6  N.  H.  661,  holding  handwriting  of  attesting  witness 
must  be  proyed  when  witness  cannot  be  produced;  Dunbar  y.  Harden,  13  N. 
H.  811,  holding  proof  of  witness's  signature  to  note  may  be  made  when  wibiess 
is  in  another  state. 

•  AM.  DEO.  174,  HOLDEN  ▼.  JA>fE8,   11  MASS.  tf6. 
Powers  of  legislature. 

Cited  in  Dayison  y.  Johonnot,  7  Met.  388,  41  A.  D.  448,  holding  legislature 
empowered  to  authorize  guardian  of  insane  person  to  sell  real  estate;  Le  Clereq 
y.  Gallipolis,  7  Ohio,  pt.  1,  p.  217,  28  A.  D.  641,  holding  that  legislature  can- 
not authorize  town  to  change  character  of  property  dedicated  as  public  square; 
Edwards  y.  Pope,  4  111.  465,  holding  act  providing  for  sale  of  certain  property, 
owners  of  which  are  not  all  known,  constitutional;  Turner  y.  Althaus,  6  K^ 
54,  on  restraining  legislature  from  invasion  of  private  rights;  Kelly  y.  Pitts- 
burgh, 85  Pa.  170,  27  A.  R.  633,  5  W.  N.  C.  324  {dissenting  opinion),  on  power 
of  legislature  to  tax  farm  land  by  extension  of  city  boundaries;  Waters  v. 
Stickney,  12  Allen,  1,  90  A.  D.  122,  as  to  legislative  or  executive  power  to 
review  court  decrees;  Msson  v.  Messenger,  17  Iowa,  261,  as  to  meaning  of 
various  phrases  in  Constitution;  Nute  v.  Hamilton  Mut.  Ins.  Co.  6  Gray,  174. 
on  distinction  between  contract  of  parties  and  law  of  land. 

Cited  in  notes  in  24  A.  D.  541,  on  equivalence  of  terms  "law  of  the  land" 
and  ''due  process  of  law;"  3  L.R.A.  210,  on  rule  that  one  department  of  gov- 
ernment cannot  usurp  functions  of  other. 

—  Special  law  suspending  operation  of  general  law. 

Cited  in  Sanborn  v.  Rice  County,  9  Minn.  273,  Gil.  268,  holding  act  authorixing 
commissioners  to  adjust  particular  claim,  where  general  law  as  to  same  exists,  un- 
constitutional;  State  V.  Consolidated  Virginia  Min.  Co.  16  Nev.  432;  State  v. 
California  Min.  Co.  15  Nev.  234, — holding  special  law  relating  to  collection  of 
taxes,  where  Constitution  provides  for  general  law,  unconstitutional;   Smith  v. 
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Warden,  80  Ky.  608,  holding  act  extending  time  for  officer  to  distrain  for  fees, 
beyond  that  allowed  by  general  law,  unconstitutional;  Com.  v.  Whipps,  80  Ky. 
269,  upholding  act  authorizing  one  to  dispose  of  certain  property  by  lottery,  when 
lottery  is  prohibited. 

Cited  in  reference  note  in  15  A.  D.  692,  on  unconstitutionality  of  special  act 
suspending  statute  of  limitations  for  benefit  of  individual. 

Cited  in  note  in  24  A.  D.  544,  as  to  when  partial  or  special  laws  are  not  the 
"law  of  the  land." 

Distinguished  in  Re  Ricquet,  5  Pick.  65,  upholding  legislative  act  empowering 
judge  to  take  administration  bond  in  different  mode  than  general  laws  provide; 
McKean  v.  Archer,  52  Fed.  791,  upholding  statute  with  one  period  of  limitation 
for  past  and  another  for  future  contracts. 
*  Oonstltnttonallty  of  class  anci  local  le^lslatioii. 

Cited  in  State  v.  Duggan,  15  K  I.  403,  6  Atl.  787,  upholding  statute  providing 
different  penalty  for  sale  of  liquors  by  pharmacist  than  others;  Opinion  of  Jus- 
tices, 66  N.  H.  629,  33  Atl.  1076,  holding  that  state  cannot,  by  legislative  act, 
take  particular  railroad  property  for  less  than  value;  Atchison  ft  N.  R.  Co.  v. 
Baty,  6  Neb.  37,  29  A.  R.  356,  holding  act  giving  owner  of  live  stock  killed  on 
railroad  track  double  value  if  not  paid  within  time  limit  unconstitutional; 
Low  V.  Rees  Printing  Co.  41  Neb.  127,  43  A.  S.  R.  670,  24  L.Rj^.  702,  59  N. 
W.  362,  holding  eight  hour  law  with  discrimination  against  farm  and  domestic 
laborers  unconstitutional;  Kleizer  v.  State,  15  Ind.  449,  upholding  act  imposing 
conditions  to  obtain  liquor  license  which  every  white  male  inhabitant  may 
meet;  South  ft  North  Ala.  R.  Co.  v.  Morris,  65  Ala.  193,  holding  act  requiring 
assessment  of  attorney's  fee  against  unsuccessful  appellant  in  railroad  actions 
unconstitutional;  Peonage  Cases,  123  Fed.  671,  holding  statute  subjecting  lab- 
orers and  renters  to  penalties,  not  imposed  on  other  classes,  imconstitutional ; 
Simonds  v.  Simonds,  103  Mass.  572,  4  A.  R.  576,  holding  statute  authorising 
court  to  decree  divorce  between  individuals  named  unconstitutional;  Washing- 
ton V.  Trousdale,  Mart,  ft  Y.  385,  holding  act,  as  to  registering  deeds,  giving 
certain  deeds  retrospective  operation,  unconstitutional;  Re  Bayard,  61  How. 
Pr.  294,  holding  city  charter  making  punishment  for  certain  crime  greater  in 
that  locality  unconstitutional;  Janesville  v.  Carpenter,  77  Wis.  288,  20  A. 
8.  R.  123,  8  L.R.A.  808,  46  N.  W.  128,  holding  act  making  it  unlawful  to  build 
piers  or  other  structures  in  portion  of  Rock  river  unconstitutional ;  Seaboard  Air 
Line  R.  Co.  v.  Railroad  Commission,  155  Fed.  792,  holding  act  forfeiting  foreign 
corporation's  right  to  do  domestic  business  on  bringing  suit  in  Federal  court  un- 
constitutional. 

Distinguished  in  State  v.  Qriffin,  69  N.  H.  1,  76  A.  S.  R.  139,  41  L.R.A.  183, 
39  Atl.  260,  upholding  statute  prohibiting  deposit  of  sawdust  in  lake  used  as 
public  water  supply;  Com.  v.  Worcester,  Thacher,  Crim.  Cas.  100,  upholding  act 
making. unnecessary  setting  forth  in  certain  indictments  by-law  of  city;  Scott 
▼.  Willson,  3  N.  H.  321,  upholding  act  declaring  unrafted  timber  sent  down  Con- 
necticut river  forfeited  if  found  lodged  upon  island;  Vanzaut  v.  Wnddel,  2  Yerg. 
260,  upholding  act  giving  additional  remedies  to  creditors  of  certain  banks  to 
eollect  debts;  McDonnell  v.  Olwcll,  17  111.  375,  upholding  act  regulating  practice 
in  courts  of  one  county  applicable  to  all  suitors. 
^Bxercise  of  judicial  power. 

Cited  in  Merrill  v.  Sherburne,  1  N.  H.  199,  8  A.  D.  52,  holding  act  awarding 
new  trial  in  action  decided  in  court  of  law  unconstitutional;  Bates  v.  Kimball, 
2  D.  Chip.  (Vt.)  77,  holding  act  allowing  appeal  in  certain  probate  case  uh- 
eonstitutional;  Lewis  y.  Webb,  3  Me.  326,  holding  act  granting  appeal  in  cause  he- 
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tween  priyate  dtuBoii  unoonstitutioiial;  Oarletoii  t.  Goodwin,  41  Ala..  153,  holdi^ 
act,  preventing  undecided  appeals  ircm  losing  force  by  discontinuance,  imleas  dti- 
continuanoe  moved  for,  unconstitutional;  Kentucky  Trust  Co.  v.  Lewis,  82  Ky. 
579,  holding  act  allowing  company  to  sell  land  in  mortgage  foreelosores,  witkoot 
interrention  of  court,  unconstitutional;  Durkee  t.  JanesviUe,  28  Win^  464,  f 
A.  R.  600,  holding  act  providing  no  costs  recoverable  against  city  in  metioa  in 
reference  to  taxes  unconstitutional;  Lawson  v.  Jeffries,  47  Miss.  686,  12  A.  B. 
342,  holding  ordinance  granting  new  trials  upon  certain  classes  <xf  judgments 
and  decrees  judicial  act  and  void. 
—  Constltntionallty  of  acta  snapendln^  aCatates  of  limitations. 

Cited  in  Bender  v.  Crawford,  33  Tex.  746,  7  A.  B.  270,  holding  state  consti- 
tutional provision  declaring  statute  of  limitations  in  civil  suits  suspended  fay 
secession  act  constitutional  under  United  States  Constitution;  Brigham  v.  Bigelow, 
12  Met.  268,  upholding  act  extending  time  limit  for  oMnmenoement  of  actions 
against  persons  absent  from  state;  Dunbar  v.  Boston  &  P.  R.  Co.  181  Mass.  383,  63 
N.  E.  016,  upholding  act  extending  time  for  filing  petitions  for  damages  against  all 
railroads  except  one;  Woart  v.  Winnick,  3  N.  H.  473,  14  A.  D.  384,  Ikolding  aei 
repealing  statute  of  limitations  void  with  respect  to  actions  pending;  Bradfocd 
V.  Brooks,  2  Aik.  (Vt.)  284,  16  A.  D.  716,  holding  act  authmzing  probate  cooii 
to  renew  commission  after  ex^ration  of  time  limit  for  rmewal  uneonatitii- 
tionaL 
Power  of  oonit  to  pasa  on  oonatltntlonality  of  leglslattve  acta. 

Cited  in  Beall  v.  Beall,  8  Qa.  210;  Bank  of  St  Mary's  v.  State,  12  Oa.  476,— 
holding  that  courts  have  power  to  declare  null  legislative  acts  whidi  violata 
the  Constitution. 
Statute  of  Umitationa. 

Cited  in  Blackman  v.  Nearing,  43  Conn.  66,  21  A.  R.  634,  holding  day  on  wkidi 
note  matures  excluded  from  computation  of  time  within  which  suit  must  be 
brought. 

Distinguished  in  Presbrey  v.  Williams,  16  Mass.  193,  as  to  time  wheo  statute 
of  limitations  expires. 

•  AM.  DEC.   17f,  MOmS  ▼.  BIRD,   11  MASS.  4S6. 
liUblllty  of  indorse  not  oUierwise  a  party. 

Cited  in  Nathan  v.  Sloan,  34  Ark.  624,  holding  indorser  in  blaak  of  note  of 
another  at  same  time  for  same  consideration  a  joint  maker,  not  guarantor;  And 
V.  Magruder,  10  Cal.  282,  holding  one  signing  name  at  end  of  note  liable  as  maker 
Jhough  he  add  the  word  "surety;"  Massey  v.  Turner,  2  Houst.  (Del.)  79,  holding 
one  nol  apparently  party,  though  really  interested  indorsing  note  before  delivery 
a  joint  maker;  Melton  v.  Brown,  26  Fla.  461,  6  So.  211,  holding  indorser  in  blank 
liefore  delivery  to  give  credit  to  note  liable  as  joint  maker;  Rogers  v.  Qibbs,  24 
Jja.  Ann.  467,  holding  a  person  not  otherwise  party  to  note  indorsing  same  a 
surety,  jointly  bound  as  maker;  Kennebec  Bank  v.  Tuckerman,  6  Me.  130,  17 
A.  D,  209,  holding  stranger  indorsing  in  blank  on  back  of  note  liable  aa  co- 
promisor;  Read  v.  Cutts,  7  Me.  186,  22  A.  D.  184,  holding  liability  of  guarantor  of 
pre-existing  debt  original  and  absolute  and  no  demand  notice  or  diligeiiee  neces- 
sary; Colbum  V.  Averill,  30  Me.  310,  60  A.  D.  630,  holding  indorser  in  blank  of 
note  at  its  inception  by  one  not  payee,  a  surety  and  original  promisor; 
Irish  V.  Cutler,  31  Me.  636,  holding  one  indorsing  note  before  payee  and  before 
delivery  or  subsequently  as  of  that  time  presumptively  original  promisor;  Chaffee 
V.  Jones,  19  Pick.  260,  holding  one  indorsing  note  in  blank  before  delivery  to  give 
it  credit  a  joint  maker  and  surety,  not  indorser;  Union  Bank  v.  Willis,  8  M^  604^ 
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41  A.  D.  641|  holding  a  stranger  to  a  note  whose  name  is  indorsed  above  payee's 
a  joint  promisor  with  maker;  Hooper  v.  Pritchard,  7  Mo.  492;  Powell  v.  Thomas, 
7  Mo.  440,  38  A.  D.  466, — holding  one  indorsing  note  in  blank  who  is  not  payee  or 
indorsee  liable  as  maker  whether  note  negotiable  or  not;  Martin  v.  Boyd,  11  N. 
H.  385,  36  A.  D.  601,  holding  one  not  otherwise  a  party  indorsing  note  whoii 
draiATi,  before  payee,  liable  as  original  promisor;  Stage  v.  Olds,  12  Ohio,  158, 
holding  principals  and  sureties  signing  at  same  time  for  same  consideration  joint 
obligors  and  may  be  sued  as  such;  Good  v.  Martin,  34  Phila.  L^.  Int.  419,  holdiuj 
third  party  indorsing  note  in  blank  before  payee  and  before  delivery  not  first 
indorser;  Powell  v.  Com.  11  Gratt.  822,  holding  that  one  not  otherwise  a  party 
indorsing  note,  negotiable  or  not,  at  time  of  making,  is  liable  as  maker;  Nash  v. 
Skinner,  12  Vt.  219,  36  A.  D.  338,  holding  one  not  party  indorsing  note  before 
delivery  to  give  it  credit  liable  as  original  promisor;  Underwood  v.  Hossack,  38 
111.  208,  holding  that  indorsement  on  non -negotiable  instrument  with  intent  to 
guarantee  authorizes  holder  to  write  guarantee  over  signature ;  Orrick  v.  Colston, 
7  Gratt.  189,  holding  one  not  party  to  non-negotiable  note  indorsing  before 
delivery  liable,  but  whether  as  surety  or  guarantor  undetermined;  Richards  v. 
Warring,  39  Barb.  42,  holding  third  person  indorsing  non-negotiable  note  to  give 
it  credit  liable  as  joint  promisor;  Gist  v.  Drakely,  2  Gill,  330,  41  A.  D.  426, 
holding  indorser  of  sealed  instrument  in  blank  to  give  it  credit  liable  as  an  original 
promisor;  Rice  v.  Ragland,  10  Humph.  546,  63  A.  D.  737,  holding  that  acceptor 
of  bill  and  he  only  liable  as  acceptor;  Hopkins  v.  Richardson,  9  Gratt.  485,  holding 
one  indorsing  bond  in  blank  to  give  it  credit  liable,  either  as  assignor  or  guarantor; 
Needhams  v.  Page,  3  B.  Mon.  465,  holding  that  blank  indorsement  authorizes 
holder  to  write  over  it  ordinary  assignment  but  not  guaranty;  Keames  v.  Mont- 
gomery, 4  W.  Va.  29,  holding  that  indorser  of  bond  authorises  holder  to  write  over 
indorsement  either  absolute  promise  or  collateral  guaranty;  Deahy  v.  Choquet, 
(R.  I.)  14  L.R.A.(N.S.)  847,  67  Atl.  421,  holding  rule  that  indorser,  not  a  payee, 
before  issuance  of  note  is  liable  as  joint  maker  abrogated  by  negotiable  instrument 
act;  San  ford  v.  Norton,  17  Vt.  286,  on  liability  of  one  not  a  party  indorsing  note; 
Ford  V.  Mitchell,  16  Wis.  305,  holding  indorsement  of  non-n^;otiable  certificate  of 
deposit  not  ordinary  indorsement,  but  agreement  to  pay  at  all  events;  Ellis  v. 
Brown,  6  Barb.  282  (dissenting  opinion) ;  Palmer  v.  Grant,  4  Conn.  389  (dissent- 
ing opinion), — on  liability  of  indorser  in  blank  to  give  note  credit. 

Annotation  dted  in  Johnson  v.  TuUy,  2  Ariz.  214,  12  Pac  65,  holding  that  payee 
indorsing  note  on  discounting  same  liable  as  indorser,  not  joint  maker. 

Cited  in  reference  notes  in  36  A.  D.  342,  on  liability  of  one  writing  name  on  back 
ci  note  at  time  of  making;  76  A.  D.  330,  on  effect  of  indorsement  of  negotiable  note 
by  stranger  before  delivery  to  payee;  38  A.  D.  99,  467,  on  effect  of  blank  indorse- 
ment by  one  not  a  holder  or  payee;  39  A.  D.  132,  on  one  other  than  holder  or 
payee  writing  name  on  note,  being  treated  as  maker  or  original  promisor;  56 
A.  D.  359,  on  irregular  indorser  as  original  promisor  or  maker;  35  A.  D.  503,  on 
declaring  against  one  writing  name  on  back  of  note  at  time  of  execution  as  an 
original  promisor. 

Cited  in  notes  in  1  L.R.A.  712,  on  blank  indorsements;  13  A.  D.  66,  on  effect  of 
blank  indorsement  of  non-negotiable  note;  27  A.  R.  581,  on  indorsement  of  promis- 
sory note  by  stranger;  3  A.  D.  572,  on  obligation  of  one  indorsing  in  blank  before 
payee;  29  A.  D.  298,  on  indors^nent  in  blank  of  note  by  person  other  than  payee 
or  holder. 

Distinguished  in  Oxford  Bank  v.  Haynes,  8  Pick.  423,  19  A.  D.  ^34,  holding 
guarantor  of  note  discharged  if  holder  neglects  to  demand  payment  and  give 
guarantee  notice  until  after  maker's  insolvency;  First  Nat.  Bank  v.  Payne,  111 
Mo.  291,  33  A.  8.  R.  620,  20  S.  W.  41,  holding  an  indorser  of  note  payable  to  the 
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maker  before  delivery  not  prima  fade  a  maker;  Dean  t.  Hall,  17  Wend.  214,  fold- 
ing indoraer  of  note  payable  to  payee  or  bearer  not  liable  to  subsequent  traaaferee 
as  joint  maker. 

—  When  indorsed  after  delWerj- 

Cited  in  Childs  v.  Wyman,  44  Me.  433,  69  A.  D.  Ill,  bolding  stranger  indorsing 
note  after  its  date  in  pursuance  of  prerious  agreement  liable  as  original  promisor; 
Hawkes  t.  Phillips,  7  Gray,  284,  hokiing  stranger  indorsing  note  after  delivery 
in  pursuance  of  prior  agreement  with  payee  liable  as  joint  promisor;  National 
Bank  t.  Delano,  186  Mass.  424,  70  N.  £.  444,  bolding  stranger  indorsing  note 
above  payee's  name  after  delivery  but  in  pursuance  of  previous  agreement  joint 
maker;  Steers  v.  Holmes,  79  Mich.  430,  44  N.  W.  922,  holding  one  not  payee  of 
note  who  indorses  after  delivery  in  pursuance  of  previous  agreement  liable  as 
though  he  signed  before;  Badger  v.  Barnabee,  17  N.  H.  120,  holding  indorser  of 
note  after  delivery  to  give  it  credit  prima  facie  neither  promisor  nor  guarantor; 
Benton  v.  Willard,  17  N.  H.  593,  holding  one  indorsing  note  after  delivery  to  give 
it  credit  but  which  is  redelivered  liable  as  promisor;  Harrington  v.  Brown,  77  N. 
Y.  72,  holding  one  indorsing  note  after  delivery  to  give  credit  liable  if  before 
delivery  maker  told  payee  he  would  sign;  Downey  v.  O'Keefe,  26  R.  I.  571,  59 
Atl.  929,  holding  one  indorsing  note  payable  to  another  after  delivery  liable  as 
joint  maker  if,  before  delivery,  he  agreed  to  sign ;  Stoney  t.  Beaubien,  2  McMuU. 
L.  313,  39  A.  D.  128,  holding  indorser  of  note,  payable  to  another,  not  yet  due, 
without  express  words  to  contrary  a  maker;  Butler  v.  Gambs,  1  Mo.  App.  466, 
holding  one  indorsing  note  at  payee's  request  to  induce  another  to  purchase  liable 
to  such  purchaser  as  maker. 

Distinguished  in  Culbertson  v.  Smith,  52  Md.  628,  36  A.  K  384,  hokiing  one 
not  payee  indorsing  sealed  note  after  delivery  in  blank  liable  only  as  guarantor  if 
at  all;  Tenney  v.  Prince,  4  Pick.  385,  16  A.  D.  347,  holding  that  third  person 
indorsing  in  blank  nine  months  after  date  cannot  be  sued  on  original  promise; 
8tagg  V.  Linnenfelser,  59  Mo.  336,  upholding  presumption  that  stranger  indorsing 
note  after  delivery  is  liable  only  as  guarantor  and  not  then  in  absence  of  con- 
sideration ;  Hodgkins  v.  Bond,  1  N.  H.  284,  holding  that  indorser  of  note  to  obtain 
further  extension  of  time  for  maker  not  party  to  original  contract. 

—  Presumptions  as  to  character  of  indorsement. 

Cited  in  Good  v.  Martin,  95  U.  8.  90,  24  L.  ed.  341,  holding  that  presumption 
is  that  third  person  indorsing  note  before  payee  and  before  delivery  is  sur^  of 
note;  Wells  v.  Jackson,  6  Blackf.  40,  holding  third  party  indorsing  in  blank  s 
non-negotiable  bond  before  delivery  prima  facie  liable  as  indorser,  but  true  re- 
lation explainable;  Sturtevant  v.  Randall,  53  Me.  149,  holding  rule  that  indorser 
other  than  payee  is  joint  promisor  and  signed  at  time  of  its  inception  presumptive 
merely  and  rebuttable;  Cook  v.  Southwick,  9  Tex.  615,  60  A.  D.  181,  holdii^ 
indorser  at  delivery,  not  a  payee,  prima  facie  an  original  promisor  of  note. 

—  Parol  evidence  to  explain  character  of  indorsement. 

Cited  in  Beckwith  v.  Angell,  6  Conn.  315,  holding  that  it  may  be  shown  by 
parol  that  an  indorsement  in  blank  was  intended  as  a  guaranty;  Perkins  v. 
Catlin,  11  Conn.  213,  29  A.  D.  282,  bolding  that  an  indorsement  in  blank  may  be 
shown  by  parol  to  be  a  wanauty;  Thompson  v.  High,  13  CUi.  311,  holding  an 
indorsement  in  blank  with  intent  to  become  liable  in  some  capacity  a  written 
promise;  Herring  v.  Woodhull,  29  111.  92,  81  A.  D.  296,  holding  any  form  of 
indorsement,  even  on  face,  which  manifests  intent  to  transfer  sufficient;  Fuller 
V.  Scott,  8  Kan.  25,  holding  indoit»ement  by  third  person  of  note  such  a  contract 
in  writing  as  is  valid  under  statute  of  frauds;  Pierm;  v.  Irvine,  1  Minn.  369, 
holding  ]«ro]  evidence  admissible  to  prove  understanding  between  parties  to  i 
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nota  when  me  not  payee  indorsed;  Howser  v.  Newman,  65  Mo.  App.  367,  holding 
that  obligations  of  indorser  of  note  cannot  be  varied  by  evidence  of  contemporane- 
ous oral  agreement  of  guaranty;  Rodgers  v.  Donovan,  13  Phila.  51,  36  Phila.  Leg. 
Int.  156,  holding  that  in  suit  by  payee  of  note  maker  cannot  show  contemporaneous 
parol  agreement  that  he  was  not  to  be  bound;  Latham  v.  Houston  Flour  Mills, 
68  Tex.  127,  3  8.  W.  462,  holding  parol  evidence  admissible  to  show  real  character 
of  stranger's  indorsement  above  payee's  name  on  note. 

Distinguished  in  Barrows  v.  Lane,  5  Vt   161,  26  A.  D.  293,  holding  parol 
evidence  admissible  to  show  that  stranger  indorsing  note  in  blank  is  holden  only 
collaterally. 
«  Consideration. 

Cited  in  Pauly  v.  Murray,  110  Cal.  13,  42  Pac.  313,  holding  pnnniso  before 
money  advanced  to  back  note  sufficient  consideration  to  support  liability  on 
signature  after  delivery;  Berry  hill  v.  Jones,  35  Iowa,  335,  holding  fulfihnent  of 
another's  unauthorized  promise  sufficient  consideration  to  bind  one  indorsing  after 
deUvery;  Bowen  v.  Thwing,  56  Minn.  177,  57  N.  W.  468,  holding  third  party's 
liability  on  indorsing  note  after  delivery  supported  by  consideration  when 
executed  in  pursuance  of  previous  agreement;  Clapton  v.  Hall,  51  Miss.  482, 
holding  signature  to  note  made  after  delivery  and  not  because  of  previous  agree- 
ment a  nudum  pactum  unless  there  is  a  new  consideration;  Pearl  v.  Cortright, 
81  Miss.  300,  33  So.  72,  holding  blank  indorsement  after  delivery  but  in  accord- 
ance with  previous  agreement  supported  by  original  consideration  and  indorser  a 
comaker;  Montgomery  County  v.  Auchley,  92  Mo.  126,  4  S.  W.  425,  holding  that 
there  is  sufficient  consideration  to  bind  signer  of  bond  as  surety  after  delivery  if 
the  signing  was  in  pursuance  of  previous  imderstanding;  Savage  v.  Fox,  60  N.  H. 
17,  holding  that  when  surety  signs  note  at  same  time  as  principal,  original  con- 
sideration is  sufficient;  McNaught  v.  McClaughry,  42  N.  Y.  22,  1  A.  R.  487,  hold- 
ing consideration  sufficient  to  bind  indorser  after  delivery  to  give  note  credit  if 
maker  agreed  before  deUvery  to  procure  indorsement;  Gagan  v.  Stevens,  4  Utah, 
348,  9  Pac.  706,  holding  agreement  to  guarantee  note  made  before  delivery  suf- 
ficient consideration  for  subsequent  guaranty;  Hayden  v.  Weldon,  43  N.  J.  L. 
128,  39  A.  R.  551,  holding  indorsement  of  note  after  delivery  to  give  credit  a 
collateral  contract  requiring  consideration  to  bind ;  Morse  v.  Bellows,  7  N.  H.  549, 
28  A.  D.  372,  holding  plaintiff's  procuring  assignment  to  himself  of  defendant's 
bond  to  others,  sufficient  consideration  for  defendant's  promise  to  pay  same. 

6  AM.  DEC.  188,  WOOD  Y.  BOBBINS,   11  MASS.  504. 
Recovery  of  Interest. 

Cited  in  Burlingame  v.  Central  R.  Co.  23  Blatchf.  142,  23  Fed.  706,  allowing 
interest  on  amount  of  compensation  for  services  rendered  at  request  of  corpora- 
tion; Allen  V.  Fairbanks,  45  Fed.  445,  sustaining  right  of  stockholder  paying 
corporate  debt,  to  contribution  and  interest;  Eastman  v.  Coos  Bank,  1  N.  H.  23, 
sustaining  right  of  sheriff  to  recover  interest  on  storage  expense  of  attached 
property;  Wesatch  Min.  Co.  v.  Crescent  Min.  Co.  7  Utah,  8,  24  Pac.  586,  holding 
mortgagor  promising  to  pay  money  into  court,  liable  for  interest  from  time  of  his 
failure  to  do  so. 

Cited  in  notes  in  51  A.  D.  277,  on  allowance  of  interest;  6  A.  D.  192,  on  recovery 
of  interest  imder  implied  contract;  6  A.  D.  194,  as  to  when  recovery  of  interest 
depends  on  demand. 

Distinguished  in  Hubbard  v.  Charlestown  Branch  R.  Co.  11  Met.  124,  denying 
right  to  interest  on  overdraft  without  stipulation  therefor;  State  v.  Thompson, 
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10  Ark.  61,  kolding  ttato  aoi  liable  for  interMi  on  moncgr  reeeired  bf  it  vadar 
misapprehcsirioii. 

—  On  aooonnt. 

ated  in  Hmdenbeimer  t.  HUs,  67  Thl  426,  S  a  W.  666,  holding  interert 
reeoircntbW  on  ttotod  and  admowledged  aeooant;  Qodble  ▼.  Yoan^,  1  Utali,  56, 
holding  iafcereat  recoverable  on  aoooont  from  dale  of  liquidation;  Pope  ▼.  Barrett, 
1  Maeon,  117,  Fed.  Caa.  No.  11,27S,  aoetaining  right  to  interest  against  eonsigBee 
refuting  to  account  or  pay. 

Diatinguithed  in  Reniaelier  Olaae  Fketory  t.  Reid,  5  Cow.  687  (affiming  3 
Cow.  393),  denying  right  to  raeorar  intareat  on  unliquidated  account  for  woHl  and 
labor. 

—  Ob  monejr  or  propartj  wrongffiilly  obtained. 

Cited  in  LaSalle  County  t.  Sinunona,  10  111.  613,  holding  intereet  recoverable  en 
exorbitant  and  oompulaory  payment  for  licenee;  Atlantic  Nat.  Bank  ▼.  Harria,  118 
Maaa.  147,  holding  bank  preaident  fraudulently  obtainii^  money,  liable  far  interest 
from  the  date  of  obtaining  it;  Dunlap  t.  Wataon,  124  Maaa.  306,  holding  partner 
chargeable  with  intereat  for  mingling  property  of  diaaolved  firm  with  hia  own; 
Wilson  T.  Horr,  16  Iowa,  480,  holding  grantee  in  chattel  mortgage  in  fraud  of 
creditors  chaigeable  with  interest;  Chauncy  t.  Yeaton,  1  N.  H.  161,  auataining 
right  to  recover  intereat  on  money  received  from  converted  property. 

—  On  money  vrltlibeld  by  fldndary. 

Cited  in  Dodge  v.  Perkina,  9  Pick.  368,  holding  intereat  recoverable  from  agent 
from  time  he  ahould  have  notified  principal  of  receipt  of  money;  Boyd  v.  Gilchriat, 
16  Ala.  849,  sustaining  right  to  recover,  from  collector  of  note,  interest  from  date 
of  collection;  Anderson  v.  State,  2  Ga.  370,  holding  intereat  recoverable  against 
bank  collector  admitting  the  existence  of  the  bank's  money  in  his  hands;  First 
Cong.  Soc  V.  Pelham,  68  N.  H.  666,  allowing  interest  after  demand  against  trustee 
in  default. 

—  For  InfringeoMBt  of  pntent. 

Cited  in  Burdett  v.  Bstey,  19  Blatehf.  1,  3  Fed.  666,  susUining  right  to  intereat 
on  profits  from  patent  infringement^  from  date  of  wrongful  detention;  Steam 
Stone  Cutter  Co.  v.  Windsor  Ml^.  Co.  17  BUtchf.  24,  Fed.  Cas.  No.  13,336,  hohlii« 
patent  infringer  liable  for  interest  from  date  of  interlocutory  injunction. 

6  AM.  DBO.  186,  SBIiliBCK  v.  FRBNCH,  1  CONN.  SS. 
Recovery  of  Interest. 

ated  in  McCreery  v.  Green,  38  Mich.  172,  holding  interest  alk>wable  as  item  ci 
damages  for  breach  of  contract;  The  Grapeshot,  2  Woods,  42,  Fed.  Cas.  No.  6,703, 
holding  interest  recoverable  upon  bottomry  bond  not  providing  therefor. 

Cited  in  reference  notes  in  6  A.  D.  184;  6  A.  D.  264;  6  A.  D.  443;  7  A.  D.  748; 
10  A.  D.  686;  11  A.  D.  417;  12  A.  D.  47;  12  A.  D.  346;  12  A.  D.  468;  19  A.  D. 
184;  22  A.  D.  686;  26  A.  D.  436;  60  A.  D.  272;  16  A.  S.  R.  666;  40  A.  S.  R.  920,— 
as  to  when  interest  is  allowable;  64  A.  D.  480,  on  interest  recoverable  for  detention 
of  debt;  13  A.  D.  602;  29  A.  D.  765,— on  Uw  of  interest;  8  A.  D.  447;  10  A.  D. 
747,— on  law  governing  interest;  83  A.  D.  246,  on  invalidity  of  interest  at  common 
law;  63  A.  S.  R.  247,  on  interest  as  damages;  10  A.  D.  766;  106  A.  8.  R.  494,— on 
interest  on  unliquidated  claim;  26  A.  D.  620;  21  A.  8.  R.  437, — on  interest  de- 
pendent upon  demand ;  44  A.  D.  200,  as  to  when  interest  is  allowable  in  discretion 
of  jury;  28  A.  S.  R.  846,  on  payment  of  interest  after  maturity;  33  A.  D.  656, 
on  law  governing  rate  of  interest;  78  A.  D.  263,  on  what  law  governs  rats  of 
interest  on  contracts;  66  A.  D.  370,  on  rate  of  interest  after  maturity. 
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Cited  in  notes  in  7  A.  D.  474;  61  A.  D.  277,— on  allowance  of  interest;  14  E. 
B.  C.  664,  on  right  to  interest  by  special  custom  or  usage  of  trade. 

Distinguished  in  Jones  ▼.  Mallory,  22  Conn.  380,  holding  sheriff  holding  and 
nsing  property  until  detennination  of  controversy,  not  chargeable  with  interest. 
«On  account  or  loan. 

Cited  in  Heidenheimer  ▼.  EUis,  67  Tex.  426,  3  8.  W.  600,  sustaining  recovery 
of  interest  upon  stated  and  acknowledged  account;  Clark  v.  Clark,  46  Conn.  68€, 
holding  that  interest  does  not  run  on  current  mutual  accounts,  until  bill  ren- 
dered or  demand  made;  Winsted  Sav.  Bank  ▼.  New  Hartford,  78  Conn.  319,  62 
Atl.  81,  holding  interest  at  stipulated  rate  until  default  and  at  legal  rate  there- 
after, recoverable  upon  loan;  Bensselaer  Glass  Factory  v.  Reid,  6  Cow.  687, 
denying  right  to  interest  on  money  advanoed,  except  after  demand. 
«  On  contracts  respecting  realty. 

Cited  with  special  approval  in  VanRensselaer  v.  Jewett,  6  Denio,  136,  sus- 
taining right  to  recover  interest  from  date  of  failure  to  deliver  produce  reserved 
is  lease  of  farm. 

Cited  in  Thresher  v.  Stonington  Sav.  Bank,  68  Conn.  201,  36  Atl.  38,  sustaining 
right  to  interest  against  grantee  refusing  to  oonvey  after  receiving  payment. 
«On  money  or  property  wrongfally  obtained. 

Cited  in  LaSalle  County  v.  Simmons,  10  HI.  613,  holding  county  liable  for 
interest  on  exorbitant  and  compulsory  payment  for  license  required  by  commis- 
sioners. 

—  Money  retained  by  IkdncUtvj, 

Cited  in  Boyd  v.  Gilchrist,  16  Ala.  849,  sustaining  right  to  recover  from  col- 
lector of  note,  interest  from  date  of  oollection. 

Annotation  cited  in  Fricker  v.  Americus  Mfg.  ft  Improv.  Co.  124  Owl  166,  62 
8.  E.  65,  holding  corporate  officer  accountable  for  rents  and  profits  of  property 
taken  in  his  own  name. 

Distinguished  in  Thompson  v.  Stewart,  3  Conn.  171,  8  A.  D.  168,  holding  agent 
retaining  property  as  indemnity  not  liable  for  interest  during  continuance  of 
Hen  on  proceeds  of  unauthorised  sale. 

—  On  valne  of  services  or  materials. 

Cited  in  Loomis  v.  Gillett,  75  Conn.  298,  63  Atl.  681,  holding  recovery  of  inter- 
est on  reasonable  value  of  services,  not  prevented  by  dispute  as  to  a  few  items; 
Healy  v.  Fallon,  60  Conn.  228,  37  Atl.  496,  allowing  interest  on  amount  due  on 
building  contract,  although  subject  to  unliquidated  deductions  for  deviations. 

Distinguished  in  Marsh  v.  Fraser,  37  Wis.  149,  denying  right  to  interest  on 
daim  for  labor  and  materials  where  there  is  no  bode  account  and  no  act  looking 
to  liquidation. 

—  Negotiable  Instrument. 

Referred  to  as  leading  case  in  Hubbard  v.  Callahan,  42  Conn.  624,  10  A.  R. 
664,  holding  statute  naming  maximum  rate  of  interest,  not  applicable  to  con- 
tracts for  interest  after  maturity. 

Cited  in  Perry  v.  Taylor,  1  Utah,  63,  holding  that  the  statutory  rate  of  interest 
ap]^ies  after  maturity  of  note  providing  for  greater  rate;  Mt.  Mansfield  Hotel 
Co.  V.  Bailey,  64  Vt.  151,  16  L.R.A.  205,  24  Atl.  136,  denying  liability  of  indorser 
for  interest  accruing  before  maturity,  in  the  absence  of  demand  or  express  con 
tract;  and  citing  annotation  also  on  this  point;  Fox  v.  Hartford  ft  W.  H.  Horse 
R.  Co.  70  Conn.  1,  38  Atl.  871,  allowing  recovery  of  interest  on  negotiable  interest 
ooupons  from  time  of  demand  of  payment. 
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Cited  in  reference  sole  in  50  A.  8.  R.  4414,  as  to  when  interest  begins  to  aeera 
OB  note. 
^Mortcnce. 

Cited  in  Eaton  ▼.  Tmesdail,  40  Miek.  1,  holding  interest  at  legal  imte  reeov 
erable  on  mortgage  eecuring  but  not  specifying  notes  drawing  interest  at  exeessm 
rate;  Lash  ▼.  Lambert,  16  Minn.  416,  OiL  386,  2  A.  R.  142,  holding  mortgagees 
residence  in  confederate  state  no  defense  to  recovery  of  interest  accruing  before 
maturity  of  interest  bearing  mortgage;  Curtis  ▼.  &nith,  76  Conn.  429,  63  Atl. 
902,  holding  that  on  foreclosure  of  mortgage,  securing  note  payable  on  demand, 
interest  from  date  of  note  was  recoverable. 
«->  Inaiiraiice. 

Cited  in  Bemhard  ▼.  Rochester  German  Ins.  Co.  79  Conn.  388,  66  Atl.  134. 
8  A.  ft  E.  Ann.  Cas.  298,  holding  interest  reooyerable  on  insurance  loss  fron 
time  of  repudiation  of  loss  and  termination  of  adjustment;  Christie  v.  Iowa  L. 
Ins.  Co.  Ill  Iowa,  177,  82  N.  W.  499,  sustaining  right  to  interest  from  time  of 
breach  of  contract  to  lery  assessment  to  pay  benefit  insurance. 
~  Oontracu  for  pnrcbase  or  sale. 

nted  in  SuUivan  ▼.  McMilUn,  37  Fla.  134,  63  A.  8.  R.  239,  19  So.  340,  sos^ 
taining  right  to  interest  for  breach  of  contract  to  receiye  logs,  from  time  contract 
would  have  been  completed;  Harding,  W.  ft  Co.  ▼.  York  Knitting  Mills,  142  Fed. 
228,  holding  interest  recorerable  after  default  in  payment  for  goods  sold  on  defi- 
nite term  of  credit. 

—  On  damages  for  negligence. 

Annotation  cited  in  Jacksonville,  T.  ft  K.  W.  R.  Co.  ▼.  Peninsular  Land,  Transp. 
ft  Mfg.  Co.  27  Fla.  1,  17  L.ILA.  33,  9  So.  661;  Central  R.  Co.  t.  Sears,  66  Ga. 
499, — holding  question  of  interest  on  damages  for  negligence,  for  jury. 

—  Tax. 

Cited  in  Sargent  ▼.  Tuttle,  67  Conn.  162,  32  L.ILA.  822,  34  AU.  1028,  holding 
that  unpaid  tax  does  not  bear  interest  unless  imposed  by  statute;  Vicksbnrg, 
8.  ft  P.  R.  Co.  ▼.  Traylor,  104  La.  284,  29  So.  141,  holding  that  unpaid  taxes 
in  aid  of  railroad  bear  interest  at  legal  rate  and  are  not  governed  by  goaersl 
provision  imposing  interest  on  taxes. 
~  Jndgment. 

Cited  in  Mahurin  v.  Bickford,  6  N.  H.  667,  holding  interest  Teeoverable  upon 
judgment  rendered  in  another  state  by  justice  of  the  peace;  Pacific  Coast  8.  8. 
Co.  T.  United  States,  33  Ct.  CI.  36,  holding  interest  until  affirmance  by  SupresM 
Court  recoverable  upon  judgments  for  claimants  appealed  by  United  States. 

Cited  in  reference  notes  in  79  A.  8.  R.  140,  on  interest  on  judgments ;  56  A.  Dl 
319,  on  whether  judgments  carry  interest. 

—  Interest  on  Interest. 

Cited  in  Stokely  ▼.  Thompson,  34  Pa.  210,  den3ring  right  to  reooyer  interett 
on  unpaid  interest. 

Cited  in  reference  notes  in  10  A.  D.  336;  10  A.  D.  669;  12  A.  D.  408;  35 
A.  D.  141,— as  to  when  compound  interest  is  allowable;  46  A.  D.  764,  on  com- 
putation and  allowance  of  compound  interest;  78  A.  D.  494,  on  allowance  of 
interest  on  interest  in  absence  of  agreement;  18  A.  D.  271,  as  to  when  tmstsM 
are  chargeable  with  compound  interest. 

•  AM.  DEC.  200,  GRUMON  ▼.  RAYMOND,  1  CONN.  40. 
Sufficiency  of  affldaTlt. 

Criticized  in  Ex  parte  Haynes,  18  Wend.  611,  holding  affidavit  that  affiants  are 
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informed  and  believe  that  debtor  is  a  nonresident  insufficient  to  authorize  issuance 
of  attachment. 

Requisites  and  yalidlty  of  process,  Judgement,  etc. 

Cited  in  Re  Horgan,  16  R.  I.  642,  18  Atl.  279,  holding  that  search  warrant 
must  describe  place  to  be  searched  and  articles  to  be  seized;  Church  v.  Peame. 
75  Conn.  350,  53vAtl.  955,  denying  validity  of  commitment,  without  written 
charges,  for  contempt  not  committed  in  court's  presence;  Aiken  v.  Richardson, 
15  Vt.  500,  denying  validity  of  body  attachment  without  affidavit;  Hall  v.  Howd, 
10  Conn.  514,  27  A.  D.  006,  denying  validity  of  warrant  against  soldier  without 
showing  who  imposed  fine;  Tracy  v.  Williams,  4  Conn.  107,  10  A.  D.  102,  denying 
authority  of  justice  of  the  peace  to  bind  over  rioter  for  trial  without  written 
complaint  or  information;  Ex  parte  Haynes,  18  Wend.  611,  denying  sufficiency 
of  affidavit  of  information  and  belief  to  sustain  attachment  against  nonresident; 
Watson  T.  Watson,  9  Conn.  140,  23  A.  D.  324,  denying  that  writ  of  replevin 
should  show  taking  or  ownership  or  recite  bond;  Clark  v.  Bragdon,  37  N.  H. 
562,  denying  validity  of  tax  list  not  specifying  names  of  assessed  persons;  Adams 
V.  Whitcomb,  40  Vt.  708,  holding  assault  not  justifiable  under  ne  eweat  improperly 
sued  out  against  female;  West  School  Dist.  v.  Merrills,  12  Conn.  437,  holding 
that  school  district  vote  need  not  recite  specific  purpose  of  tax;  Leonard  ▼. 
Sparks,  117  Mo.  103,  38  A.  S.  R.  646,  22  S.  W.  899,  holding  judgment  in  street 
condemnation,  not  subject  to  collateral  attack,  because  record  did  not  show  that 
mayor's  jury  was  composed  of  "disinterested  freeholders;"  Case  v.  Humphrey, 
6  Conn.  130,  denying  validity  of  judgment  where  writ  was  served  under  illegal 
direction;  Warren  Mfg.  Co.  v.  Etna  Ins.  Co.  2  Paine,  501,  Fed.  Cas.  No.  17,206, 
denying  validity  of  judgment  for  insurance  loss  under  statute  passed  after  loss 
and  expiration;  State  v.  Griswold,  67  Conn.  290,  33  L.R.A.  227,  34  Atl.  1046, 
on  effect  of  accused's  consent  upon  seizure  of  his  documents  as  evidence;  Doe 
ex  dem.  Haine  v.  Smith,  Smith  (Ind.)  381,  holding  that  judgments  of  domestic 
courts  of  general  jurisdiction  having  jurisdiction  of  subject-matter  not  impeach- 
able collaterally  for  errors  against  persons  legally  made  parties. 

Cited  in  reference  notes  in  6  A.  D.  341;  19  A.  D.  125;  46  A.  D.  556;  86 
A.  S.  R.  355,— on  essentials  of  search  ^varrant;  7  A.  D.  153,  on  necessity  that 
search  warrant  describe  goods  searclied  for  and  places  to  be  searched;  61  A.  D. 
409,  on  grounds  for  issuance  and  construction  of  search  warrants. 

Cited  in  notes  in  21   A.  D.   193,  on  requisites  of  process  which  will  protect 
ofiScer;  79  A.  D.  165,  on  what  irregularities  and  defects  will  avoid  attachment; 
101  A.  S.  R.  331,  on  designation  of  place  as  requisite  of  search  warrant. 
—  Jurisdiction. 

Cited  in  Green  t.  Briggs,  1  Curt.  C.  C.  311,  Fed.  Cas.  No.  5,764,  holding  that 
jurisdiction  does  not  exist,  where  the  law  conferring  it  is  invalid  as  respects 
process;  Chipman  v.  Waterbury,  59  Conn.  496,  22  Atl.  289,  holding  that  juris- 
diction cannot  be  conferred  by  waiver  of  parties;  Slocum  v.  Wheeler,  1  Conn. 
429,  denying  validity  of  judgment  rendered  without  jurisdiction;  VanSlyke  v. 
Trempealeau  County  Mut.  F.  Ins.  Co.  39  Wis.  390.  denying  validity  of  judgment 
rendered  by  attorney  after  judge  left  the  bench;  Sears  v.  Terry,  26  Conn.  273, 
denying  authority  of  probate  court  to  appoint  conservator  for  person  beyond 
jurisdiction;  Green  v.  Clawson,  5  Houst.  (Del.)  159,  holding  judgment  by  justice 
of  the  peace  in  cause  of  which  he  has  no  jurisdiction,  a  mere  nullity;  Dearing 
T.  Bank  of  Charleston,  5  Ga.  497,  48  A.  D.  300,  holding  judgment  in  personam 
against  nonresident  served  by  publication  who  did  not  appear,  a  nullity;  Bige- 
low  V.  Steams,  19  Johns.  39,  10  A.  D.  189,  to  point  that  to  justify  inferior 
magistrate  in  committing  a  person,  he  must  have  jurisdiction  of  the  subject 
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■MiUer,  of  the  proceit,  and  of  defendant's  person;  Allen  ▼.  Gray,  11  Conn.  90, 
denying  authority  of  grand  juror  to  prosecute  one  not  a  member  of  ecclesiastical 
meeting  for  voting  therein;  Wall  ▼.  Trumbull,  16  Mich.  228  (dissenting  opinion), 
OB  general  jurisdiction  as  d^enss  to  asnrpaUon  or  mistake;  Bumham  y.  Range- 
lay,  2  Woodb.  &  M.  417,  Fed.  Cas.  No.  2,177,  denying  right  to  coats  in  action 
failing  for  want  of  jurisdiction,  as  the  whole  ease  is  coram  wm  fudioe;  Bartds 
T.  Ho^,  3  Colo.  279,  sama  as  to  appeal. 

Cited  in  note  in  11  I<.R.A.  308,  on  want  of  jurisdietion  as  ground  for  impeaeh- 
ing  judgment. 
liUblUtf  for  execvtkm  of  prooeaa— Oompialnant'a  Uablllt j. 

Cited  in  Naehtrieb  t.  Stoner,  1  Colo.  423,  holding  one  inducing  a  jvatiee  of 
the  peace  to  issue  unwarranted  attachment,  a  trespasser;  Gelzenleucfater  t. 
Kieroeyer,  64  Wis.  316,  54  A.  R.  616,  26  N.  W.  442,  holding  action  for  false 
imprisonment  under  warrant  Toid  on  face,  maintainable  against  oomplainant; 
Allen  T.  Gray,  11  Conn.  95,  holding  grand  juror  liable  for  arrest  in  eonsequenee 
of  hU  unautboriaed  eomplaint;  Lewin  t.  Ucuber,  65  Md.  341,  4  Atl.  265,  holding 
malicious  prosecution  improper  remedy  against  one  causing  justice  to  issue  war- 
rant for  larceny;  Perry  ▼.  Hyde,  10  Conn.  329,  denying  liability  of  town  com- 
missioners on  eontract  for  bridge,  upon  judicial  deelaration  that  th^  had  an 
authority. 
~  liUblUtj  of  eomrt  or  ■wglstrate. 

CitiHi  in  Tracy  v.  Williams,  4  Conn.  107,  10  A.  D.  102,  sustaining  right  to 
maintain  U'espass  against  justice  of  the  peace  committing  rioter  without  written 
complaint  or  information;  Allen  y.  Gray,  11  Conn.  95,  holding  magistrate  liable 
for  issuing  warrant  upon  yoid  complaint  of  grand  juror;  Hoose  v.  SherriU,  16 
Wend.  33  (dissenting  opinion),  on  liability  in  trespass  of  justice  exoeading 
authority  or  acting  without  jurisdiction. 

Cited  in  reference  notes  in  7  A.  D.  732;  9  A.  D.  367;  10  A.  D.  192;  32  A.  D. 
49,— on  judicial  liability;  15  A.  D.  266,  on  liability  of  judicial  officers. 

Cited  in  notes  in  15  E.  R.  C.  52,  on  civil  liability  of  judge  for  judicial  acts; 
6  A.  D.  305,  on  liability  of  judicial  officers  for  acts  periormed  in  judicial 
capacity;  14  LJLA.  148,  on  civil  liability  for  irregular  issuance  of  warrants^ 
attachments,  and  the  like;  19  A.  D.  490,  on  liability  of  magistrate  issuing  war- 
rant for  arrest;  54  A.  D.  263,  on  liability  of  magistrate  or  justice  committipg 
person  to  prison,  for  false  imprisonment, 
^litablllty  of  executing  officer. 

Cited  in  Lueck  v.  Heisler,  87  Wis.  644,  58  N.  W.  1101,  holding  officer  liable 
for  false  imprisonment  and  warrant  void  on  its  face;  (Campbell  v.  Webb,  11  Md. 
471,  holding  officer  attaching  under  void  process  liable  in  action  for  wrongful 
taking;  Starr  v.  Scott,  8  Conn.  480,  denying  protection  to  sheriflf  releasing  debtor 
under  certificate  not  showing  notice  of  commissioners'  meeting;  Allen  v.  Graj, 
11  Conn.  95,  holding  officer  liable  for  executing  warrant  issued  under  void  com- 
plaint of  grand  juror;  Gumey  v.  Tvfts,  37  Me.  130,  58  A.  D.  777,  holding  officer 
committing  under  void  warrant  liable  for  costs  in  suit  in  nature  of  habeas 
corpus;  Bowler  v.  Eldridge,  18  Conn.  1;  Watson  v.  Watson,  9  Conn.  140,  23 
A.  D.  324, — ^protecting  officer  in  execution  of  writ  of  replevin  appearing  to  be 
regularly  issued  by  competent  tribunal;  State  y.  Weed,  21  N.  H.  262,  53  A.  D. 
188,  holding  same  although  the  basic  complaint  is  groundless;  Tiemey  v.  Frsxier, 
57  Tex.  437,  holding  same  as  to  execution  although  judgment  debtor  produces 
receipt;  Gray  v.  Davis,  27  Conn.  447,  holding  that  subsequent  irregularities  of 
magistrate   impose  no  liability  on  officer   regularly  serving  valid  warrant  et 
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■eixure;  Cutler  t.  Wads^orth,  7  Conn.  6,  upholding  refusal  of  officer  to  levy 
execution  not  reciting  correct  date  of  judgment. 

Cited  in  notes  in  23  A.  D.  698,  on  justification  of  officer  bj  process;  21  A.  D. 
201,  on  lack  of  protection  to  officer  executing  process  unfair  on  its  face;  21 
A.  D.  203,  on  lack  of  protection  to  officer  having  knowledge  aliunde  of  defect  in 
process;  8  L.R.A.  529,  on  arrest  without  warrant;  64  A.  D.  266,  on  liability  for 
false  imprisonment  on  part  of  officer  executing  writ  or  warrant. 

e  AM.  DBC.  S0«,  CHAIiKER  v.  CHAIiKER,  1  CONN.  7t. 
Powers  of  oveneer. 

Cited  in  Strong  t.  Birehard,  5  Conn.  857,  holding  ovmraeer's  consent  not  neces- 
sary to  validate  appointment  of  appraiser. 
EUfect  of  registration  of  conveyances. 

Cited  in  Freneh  v.  Gray,  2  Conn.  92,  on  registration  of  conveyance  as  dis- 
pensing with  necessity  of  corporeal  investiture. 
EUTect  of  possession. 

Cited  in  Kelsey  v.  Hanmer,  18  Conn.  311;  Clark  v.  Beach,  6  Conn.  142  (dis* 
senting  opinion);   Todd  v.  Oviatt,  58  Conn.   174,  7  L.R.A.  693,  20  Atl.  440; 
Tingley  v.  Cutler,  7  Conn.  291,— on  showing  of  possessory  right  as  supporting 
claim  of  seisin. 
Conveyances  on  condition. 

Cited  in  Wilson  v.  Qalt,  18  111.  431,  holding  that  trustee  who  is  to  convey  to 
grantees  when  they  have  built  dam  to  develop  power,  may  convey  when  dam  is 
constructed  irrespective  of  immediate  development  of  power;  Munson  v.  Mun- 
son,  24  Conn.  115  (dissenting  opinion),  on  effect  of  conditional  deed  so  long  as 
there  is  no  default. 

Cited  in  note  in  44  A.  D.  747,  on  waiver  of  condition  subsequent. 
Re-entry  for  breach  of  condition. 

Cited  in  Page  v.  Qreen,  6  Conn.  338;  Enfield  Toll  Bridge  Co.  ▼.  Connecticut 
River  Co.  7  Conn.  28, — holding  that  a  grantee  may  re-enter  upon  condition  broken. 

Cited  in  reference  note  in  93  A.  D.  80,  on  effect  of  breach  of  condition  to  revest 
title  in  grantor. 

Cited  in  notes  in  44  A.  D.  755,  on  re-entry  for  breach  of  condition  subsequent; 
44  A.  D.  754,  on  effect  of  breach  of  condition  subsequent  to  revest  estate; 
8  L.RJk.  759,  on  re-entiy  of  landlord  on  forfeiture  of  tenant's  estate. 

—  Necessity  of. 

Cited  in  Clark  v.  Holton,  57  Ind.  564;  Missouri  Historical  Soc  v.  Academy 
of  Science,  94  Mo.  459,  8  S.  W.  346;  Sperry  v.  Sperry,  8  N.  H.  477;  Hammond  v. 
Port  Royal  ft  A.  R.  Co.  15  S.  C.  10;  Henderson  v.  Beaton,  1  Posey,  Unrep.  Cas. 
(Tex.)  17;  Lewis  v.  Lewis,  74  Conn.  630,  92  A.  8.  R.  240,  51  Atl.  854;  Bowen  v. 
Bowen,  18  Conn.  535, — holding  that  to  devest  for  breach  of  oondiUon,  there  must 
be  actual  entry. 

Cited  in  reference  note  in  4  A.  8.  R.  364,  on  necessity  of  re-entry  for  condi- 
tion broken. 

Cited  in  note  in  14  L.RA.(N.S.)  1188,  on  necessity  of  entry  or  formal  declara- 
tion of  forfeiture,  as  condition  of  maintaining  action,  other  than  for  damages, 
based  on  breach  of  condition  subsequent  in  conveyance  of  freehold. 

Distinguished  in  Cornelius  v.  Den,  26  N.  J.  L.  376,  holding  actual  entry  not 
necessary  to  maintain  ejectment  for  condition  broken. 

—  What  constitutes. 

Cited  in  First  Presby.  Church  v.  Elliott,  65  S.  C.  251,  43  8.  B.  674,  holding 
grantor's  permissive  use  after  breach  o'  condition,  not  a  re-entry. 
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WaiTer  of  brMMdi  of  coBtract^CoiiTejaiices. 

Cited  in  Hartford  Wheel  Club  ▼.  Trafelers'  Ins.  Go.  78  Conn.  355,  62  At). 
207;  Gamhart  ▼.  Finiiej,  40  Mo.  449,  93  A.  D.  303,— hokUng  acceptance  of  rent 
after  breach  of  ooDditioii,  a  waHer  ai  forfeiture;  Clark  y.  Jones,  1  Deiiio,  51 «, 
43  A.  D.  706,  holding  that  leeaor  by  mnng  for  rent  waived  forfeiture  for  noa- 
pajment  theieof;  Hurley  t.  MeCallister,  19  &  D.  381,  103  N.  W.  644,  hoiding 
that  forfeiture  for  default  ia  payment  of  annuity,  was  waived  by  aoeeptanee  of 
annuity  after  notice  to  reconvey. 
«->  NecoUablo  iBatmnienta. 

Cited  in  Conkling  ▼.  King,  10  Barb.  372,  holdiag  forfeiture  for  aonpayaieBt  oi 
note  at  maturity,   waived   by  tuboequent  acceptance  of  payment;    Conkling  t. 
King,  10  N.  Y.  440,  on  effect,  upon  original  debt,  of  aoeeptanee  after  maturity 
of  payment  of  note  ateigned  ai  security. 
—  Inan  ranee. 

Cited  in  Lycoming  County  Mut.  Ine.  Co.  ▼.  8chollenbergn>,  44  Pa.  250,  holding 
avoidance  of  policy  for  nonpayment  of  premium  waived  by  ■uboequent  aeoegtaaee 
of  premium. 

•  AM.  DBO.  116,  PECK  ▼.  SMITH,   1  CONN.   lOS. 
Right  In  land  subject  to  public  easement. 

Referred  to  as  leading  case  in  Snoddy  v.  Bolen,  122  Mo.  470,  24  LJUL  507, 
25  S.  W.  932,  holding  that  conveyance  bounded  on  highway  carries  title  to  center 
of  street 

Cited  in  Sweatman  v.  Balthrick,  17  8.  D.  138,  98  N.  W.  422;  Grant  ▼.  Moon, 
128  Mo  43,  30  S.  W.  328;  Cox  v.  Louisville,  N.  A.  ft  C.  R.  Co.  48  Ind.  178,— 
holding  conveyance  of  land  on  highway  carries  fee  to  center  of  road;  Winter  v. 
Peterson,  24  N.  J.  L.  524,  61  A.  D.  678,  holding  that  deed  carried  title  to  oent» 
of  road  where  description  was  ''along  the  middle  of  the  road;"  Leavitt  v.  Towle, 
8  N.  H.  96,  holding  that  exception  of  road  from  grant  embraced  only  easement 
and  not  soil;  Munn  v.  Worrell,  53  N.  Y.  44,  13  A.  R.  470,  holding  fee  in  high\i-ay 
reserved  to  grantor  by  exception  of  part  lawfully  taken  for  public  road;   Ed- 
wards V.  Bnisha,  18  Okla.  234,  90  Pac.  727,  holding  conveyance  by  metes  and 
bounds  reserving  a  strip  for  street  purposes  passes  fee  in  street  to  grantee; 
Elliot  V.  Small,  36  Minn.  396,  59  A.  R.  329,  29  N.  W.   158,  holding  warranty 
deed  reserving  from  grant  land  for  street  passes  fee  to  such  land;  Peabody  Heights 
Co.  V.  Sadtler,  63  Md.  633,  52  A.  R.  519,  holding  particular  description  by  exact 
bounds  not  to  pass  title  to  bed  of  roads;   Dubuque  v.  Maloney,  9  Iowa,  450, 
74  A.  D.  368,  holding  that  laying  off  land  into  streets  by  government  and  sale 
bounding  lots  thereon  passes  title  to  center  of  street;  Adams  v.  Saratoga  W.  R. 
Co.  11  Barb.  414,  holding  that  grantee  takes  to  center  of  street,  where  ovmer  lays 
land  off  into  lots  and  conveys  commencing  in  line  of  highway;  Re  Robbins,  34 
Minn.  99,  57  A.  R.  40,  24  N.  W.  356,  holding  that  conveyance  of  lots  bounded 
on  street  laid  out  by  grentor  entirely  on  his  land  carries  fee  to  entire  street  where 
abutting  land  owned  by  stranger;   Gump  v.  Sibley,   79  Md.   165,  28   Atl.  977, 
holding  that  conveyance  bounded  on  alley  carries  title  of  sublessee  to  middle  of 
alley;  Mitchell  v.  Warner,  6  Conn.  497,  holding  entry  on  land  conveyed  to  take 
water  and  its  actual  taking  not  eviction  or  disseisin;  Tousley  v.  Galena  Min.  & 
Smelting  Co.  24  Kan.  328,  holding  that  conveyance  abutting  on  street  carries 
all  grantor's  interest  to  center  thereof;   Hoboken  Land  &  Improv.  Co.  v.  Ker- 
rigan, 31  N.  J.  L.  13,  denying  prcduniption  that  title  to  center  of  highway  passes 
where  description  commences  at  corner  on  road  but  makes  no  other  reference 
to  it;  lyier  v.  Hammond,  11  Pick.  193,  holding  that  no  part  of  highway 
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when  land  is  conveyed  by  metes  and  bounds,  excluding  road;  Catbam  y.  Brainerd, 
11  Conn.  59,  holding  that  grant  from  town  to  be  of  land  itself  so  that  subsequent 
grantee  of  town  acquired  no  interest  in  highway;  Schurmeier  y.  St.  Paul  &  P. 
R.  Co.  10  Minn.  69,  Gil.  69,  88  A.  D.  69,  holding  that  fee  to  lands  intended  for 
streets  shown  on  plat  remains  in  original  owner;  Copp  v.  Ncal,  7  N.  H.  276, 
holding  claimant  under  deed  from  town  entitled  to  discontinued  highway; 
Ball  V.  Ball,  1  Phihi.  36,  7  Phila.  Leg.  Int.  28,  4  Clark  (Pa.)  424,  holding 
that  soil  belongs  to  grantees  of  one  who  laid  it  out,  when  a  street  is  vacated; 
Deaton  v.  Polk  Co.  9  Iowa,  594,  holding  that  establishment  of  road  does  not  de- 
prive owner  of  land  of  the  timber  thereon;  Kellogg  v.  Malin,  60  Mo.  406,  11  A. 
R.  426,  holding  that  charter  to  railroad  giving  power  to  take  and  enjoy  fee 
simple  did  not  contemplate  giving  technical  fee  simple;  Kelsey  v.  King,  33  How. 
Pr.  39,  holding  that  abutting  owner  cannot  enjoin  construction  of  sewer  where 
his  interest  in  highway  has  been  taken  for  it  in  prescribed  manner;  Watrous 
▼.  Southworth,  6  Conn.  304,  holding  that  fencing  half  highway  by  adjoining 
owner  and  long  occupation  does  not  affect  opposite  owner's  right  to  center 
of  street;  Taylor  v.  Danbury  Public  Hall  Co.  35  Conn.  430,  holding  occupation 
by  religious  society  of  church  erected  in  highway  at  time  when  fee  supposed  to 
be  in  public,  adverse  as  against  abutting  property  owners;  Knott  v.  Jefferson 
Street  Ferry  Co.  9  Or.  630,  holding  that  grantor  does  not  own  to  center  of  higli- 
way  created  after  grant  where  the  way  was  not  contemplated;  Newton  v.  New 
York  N.  H.  &  H.  R.  Co.  72  Conn.  420,  44  Atl.  813,  holding  abutting  owners  in- 
terest in  highway  confined  to  portion  in  front  of  property,  preventing  recovery 
for  obstruction  elsewhere;  Smith  v.  San  Luis  Obispo,  96  Cal.  463,  30  Pac.  591; 
Street  v.  Leete,  79  Conn.  362,  66  Atl.  373,  holding  abutting  owners  prima  facie 
entitled  to  fee  in  highway;  Felch  v.  Oilman,  22  Vt.  38,  holding  that  public 
as  incident  to, easement  have  right  to  use  materials  within  highway  for  repairs; 
Com.  ex  rel.  Atty.  Gen.  v.  Hepner,  1  Pearson  (Pa.)  182,  denying  right  of  town 
to  erect  building  upon  land  deeded  to  its  trustees  for  streets;  Hamilton  County 
V.  Indianapolis  Natural  Gas  Co.  134  Ind.  209,  33  N.  E.  972,  holding  public  rights 
not  invaded  by  use  of  highway  for  gas  pipes;  Warwick  ▼.  Mayo,  15  Gratt.  628, 
holding  that  bona  fide  claim  to  property  free  from  public  easement  ousts  mayor 
of  jurisdiction;  Shelbyville  ft  B.  Tump.  Co.  v.  Green,  99  Ind.  205,  holding  turn- 
pike company  having  easement  over  one's  land  not  entitled  to  interfere  with  levee 
built;  Hooksett  v.  Amoskeag  Mfg.  Co.  44  N.  H.  106,  holding  town  entitled  to 
maintain  action  for  wrongful  destruction  of  roadway  and  bridge;  Dawson  v. 
Orange,  78  Conn.  96,  61  Atl.  101,  as  deciding  that  public  right  in  highway  did 
not  extinguish  private  right  in  soil;  Church  v.  Meeker,  34  Conn.  421,  on  grantees 
right  to  entire  highway  when  opposite  side  abuts  on  water;  Bullen  v.  Runnels, 
2  N.  H.  255,  9  A.  D.  6,  on  point  that  no  intereet  in  soil  except  that  necessary 
for  the  service  passes  with  easement. 

Cited  in  reference  notes  in  28  A.  D.  303,  on  what  are  "highways;"  44  A.  D. 
139,  on  adjoining  owner's  fee  in  highway;  03  A.  D.  729,  on  interest  acquired 
by  condemnation  of  right  of  way. 

Cited  in  notes  in  20  L.R.A.  635,  on  construction  of  reservation  or  exception 
of  easement;  6  A.  D.  233,  as  to  whom  title  to  highway  belongs;   101  A.  S.  R. 
117,  on  remedies  of  persons  through  whose  land  a  public  highway  runs;  8  L.R.A. 
473,  on  right  of  owner  of  soil  of  highway  to  defend  his  rights  as  to  its  use. 
—  Ri^ht  to  maintain  ejectment.  ^ 

Cited  in  Brown  v.  Galley,  1  Hill  ft  D.  Supp.  308,  holding  that  owner  of  fee 
may  eject  one  who  has  exclusively  appropriated  highway  to  private  use;  Pnul 
T.  Carver,  26  Pa.  223,  67  A.  D.  413,  holding  adjoining  owner  on  highway  which 
Am.  Dec.  Vol.  I. — 58.  ^  t 
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kat  beem  legally  Tseated  wmj  reeorflr  poMHirioa  bj  ejeetniflnt;  Wooster  y.  Bmtkc, 
13  Cobb.  S09,  holdlBg  erideBoa  showiBg  exittwiee  of  hi^way  inadmissible  ia 
ejectoMBt  siaee  adjoiniag  owner  owns  soil;  Savaanah  t.  Steamboat  Co.  R.  M. 
Char  It  (Qa.)  842,  boMiag  ejeetmeat  BaiBtaisabla  hf  city  to  reeoTer  street; 
Gardiner  t.  TiMUle,  2  Wis.  163,  60  A.  D.  407,  holding  that  if  abuUing  ownw 
makes  prima  facie  ease  in  ejectment  it  is  no  defense  that  land  dedicated  for 
highway;  Sanborn  ▼.  Van  Duyne,  90  Minn.  216,  96  N.  W.  41,  holding  owner 
who  conveyed  easement  to  dty  for  purpose  of  leree  entitled  to  maintain  eject- 
ment against  one  claiming  under  void  lessee  from  dtj;  Taylor  t.  ArmstToq^ 
24  Arte.  102,  holding  that  grantee  of  one  who  had  no  title  to  portion  oi  highway 
eaanot  maintain  ejectment  for  erection  of  bnilding;  Cincinnati  ▼.  White,  6  Pet 
453,  8  L.  ed.  431,  holding  owner  of  lot  abutting  land  laid  off  in  common  cannot 
maintain  ejectment;  Wager  ▼.  Troy  Union  R.  Co.  26  N.  T.  626  (dissenting  opin- 
ion), on  abutting  owner's  right  to  maintain  ejectment 

Cited  in  note  in  18  LJLA.  787,  for  ejectment  as  to  land  subject  to  easwnwrt  ef 
a  hi^way. 
~  Right  to  BuUntain  trespnaa. 

Cited  in  Western  Union  Teleg.  Co.  ▼.  WUliama»  86  Va.  606,  19  A.  a  R.  908. 
8  L.RJL.  429,  11  S.  B.  106,  holding  abutting  owner  can  maintain  trespass  for 
erection  of  telegraph  poles  in  highway;  Hart  t.  Cbalker,  6  Conn.  311,  holding 
grantee  of  land  reserving  highways  through  it  amy  maintain  trespass  for  acti 
not  necessary  to  its  public  use;  Hollenbeck  t.  Rowley,  8  Allen,  473,  holding  ad- 
joining owner  entitled  to  maintain  trespass  against  persons  widening  highway 
outside  traveled  part;  Johnson  t.  Anderson,  18  Ms.  76,  holding  abutting  ownsr 
entitled  to  maintain  trespass  for  cutting  grass  in  highway;  Adams  v.  Rivers, 
11  Barb.  890,  holding  abutting  owner  entitled  to  maintain  trespass  against  ons 
using  highway  for  purpose  other  than  passing  and  repassing;  Babcock  v.  Lamb, 
1  Cow.  238,  holding  admission  of  evidence  to  prove  highway  to  show  possessioa 
out  of  plaintiff  in  trespass  ^pyors  clau9um,  error ;  Woodruff  v.  Neal,  28  Conn.  106, 
holding  owner  of  cow  not  entitled  to  recover  for  impounding  by  abutting  owner  in 
front  of  whose  premises  it  was  grazing;  Read  v.  Leeds,  19  Conn.  182,  holding  that 
grantee  of  premises  bounded  on  a  highway  could  not  maintain  trespass  against 
one  in  possession  at  time  of  grant;  Seymour  v.  Page,  33  Conn.  61,  holding  that 
grantee  of  burial  lot  cannot  maintain  trespass  for  chsnging  abutting  walk  from 
grass  to  gravel;  Ferre  v.  Doty,  2  Vt  378,  holding  purchaser  of  lot  adjoining 
common  not  entitled  to  maintain  trespass  for  erection  of  house  on  eonunon; 
Trow  V.  Vermont  R.  R.  Co.  24  Vt.  487,  68  A.  D.  191,  on  abutting  owner's  right 
to  maintain  trespass  against  one  allowing  cattle  to  graae  in  front  of  property. 
~  Compensation  for  use  of. 

Cited  in  Kincaid  v.  Indianapolis  Natural  Gas  Co.  124  Ind.  677,  19  A.  &  R. 
113,  8  L.R.A.  602,  24  N.  E.  1066,  holding  that  gas  company  must  compensate 
nbutting  owner  for  use  of  highway;  Hodges  v.  Seaboard,  88  Va.  663,  14  S.  S. 
380;  Torre  Haute  ft  S.  E.  R.  Co.  v.  Rodel,  89  Ind.  128,  46  A.  R.  164;  Starr  v. 
Camden  ft  R.  R.  Co.  24  N.  J.  L.  692,— holding  that  railway  has  no  right  to  Isj 
tracks  across  highway  without  compensating  owner  of  soil;  Canastota  Knife 
Co.  V.  Newington  Tramway  Co.  69  Conn.  146,  36  Atl.  1107,  denying  right  of  owner 
of  soil  compensation  for  railway  located  on  highway  unless  special  damage  or 
impediment  of  travel  results;  New  York  N.  H.  ft  H.  R.  Co.  v.  Fairhaven  ft  W. 
R.  Co.  70  Conn.  dlO,  40  Atl.  607,  holding  railroad  whidi  had  acquired  land  for- 
merly owned  as  toll  bridge  entitled  to  compensation  for  crossing  by  electric  rail- 
way. 
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6  AM.  DEC.  tZt,  BOOTH  t.  STARR,  1  CONN.  244. 
CoTenanU  ninninflr  with  the  land. 

Cited  in  reference  note  in  27  A.  D.  653,  <m  covenants  running  with  the  land. 

Cited  in  note  in  15  £.  R.  C.  251,  as  to  what  covenants  run  with  land. 
Reoovery  on  covenants  of  warranty. 

Cited  in  Foster  v.  Atwater,  42  Conn.  244,  holding  grantor  conveying  land 
subject  to  mortgage  notes  may  sue  grantee  at  maturity  thereof  for  breach; 
Eustis  V.  Fosdick,  88  Tex.  615,  32  S.  W.  872,  holding  that  grantee  could  not 
recover  full  damages  for  breach  of  warranty  till  payment  to  his  subsequent 
grantee;  Upham  v.  Brooks,  2  Woodb.  ft  M.  407,  Fed.  Cas.  No.  16,797,  on  remedy 
for  breach  of  covenant  of  warranty. 

Cited  in  note  in  3  LJlJk.  791,  on  damages  for  breach  of  covenant  against  en- 
eombrances. 

Distinguished  in  Garrison  v.  Sandford,  12  N.  J.  L.  261,  holding  that  grantee 
of  land  with  covenant  against  encumbrance  may  sue  for  breach  without  waiting 
for  eviction. 
*  Who  may  recover  and  who  liable  generally. 

Cited  in  Kramer  v.  Carter,  136  Mass.  504,  holding  grantor's  devisee  liable  for 
breach  of  covenant  of  warranty  to  subsequent  grantee;  Devin  v.  HendArshott,  32 
Iowa,  102,  holding  grantee  in  trust  deed  entitled  to  benefit  of  covenant  of  war- 
ranty; Beddoe  v.  Wads  worth,  21  Wend.  120,  holding  that  assignee  of  covenants 
of  warranty  has  action  for  breach,  though  at  time  of  grant,  grantor  had  no  title; 
Lawrance  v.  Robertson,  10  S.  C.  N.  8.  8,  on  indemnity  to  all  subsequent  ooy- 
enantors  for  breach. 

Cited  in  reference  notes  in  1  A.  D.  47,  on  sureties'  right  to  sue  on  indemnity; 
1  A.  D.  48,  on  sureties'  rights  in  indemnity  fund. 
^lilability  of  remote  grantor. 

Cited  as  leading  case  in  Morrow  v.  Baird,  114  Tenn.  552,  86  8.  W.  1079,  4 
A.  ft  E.  Ann.  Cas.  974,  holding  that  intermediate  vendor  forced  to  reimburse  his 
vendee  may  sue  original  grantor  for  breach. 

Cited  in  Allen  v.  Little,  36  Me.  179;  Chase  v.  Weston,  12  N.  H.  413,— holding 
that  intermediate  covenantee  cannot  sue  for  breach  until  damnified;  King  v. 
Elilbride,  58  Conn.  100,  19  Atl.  519,  on  benefit  to  successive  grantees  of  covenant 
of  warranty;  Smith  v.  Perry,  26  Vt.  279,  holding  intermediate  covenantee  en- 
titled to  full  damage  for  benefit  of  person  evicted;  Butler  v.  Barnes,  60  Conn. 
170,  21  LJLA.  273,  21  Atl.  419,  holding  that  grantee  of  land  with  covenants  of 
warranty  may  sue  remote  grantor,  who  conveyed  with  like  warranty;  Redwine 
▼.  Brown,  10  Ga.  311,  holding  that  last  covenantee  who  owned  land  when  covenant 
was  broken  has  right  against  prior  covenantors;  LeRay  DeChaumont  v.  For- 
•ythe,  2  Penr.  ft  W.  507,  holding  grantee  of  land  entitled  to  recover  for  breach 
of  covenant  against  prior  grantor;  Hopkins  v.  Lane,  9  Terg.  79,  holding  that 
subsequent  grantee  in  possession  with  general  warranty  may  sue  prior  grantor 
for  breach;  Williams  v.  Wetherbee,  1  Aik.  (Vt.)  233,  holding  ultimate  grantee 
to  have  primary  right  to  sue  first  warrantor  for  breach;  Suydam  v.  Jones,  10 
Wend.  180,  3  A.  D.  307,  holding  original  covenantor  liable  to  covenantee's  as- 
signee fbr  breach;  Keith  v.  Day,  15  Vt.  660,  on  intermediate  covenantee's  right 
to  sue  for  breach  before  being  himself  sued. 
~What  constitutes  breach  of  covenant. 

Cited  in  Mitchell  v.  Warner,  5  Conn.  497,  holding  entry  on  land  and  taking 
water  not  breach  of  covenant  of  warranty. 
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AoUon  accrmlnc  to  retiring  partner. 

Cited  in  Latbrop  ▼.  Atwood,  21  Conn.  117,  holding  that  immediate  riglit  of 
action  accmet  to  retiring  partner  npon  breach  of  firm's  contract  to  pay  old  dd>ti; 
Redfield  ▼.  Haight,  27  Conn.  31,  holding  that  upon  breach,  immediate  right  of 
action  accrues  to  retiring  partner  against  guarantor  of  contract  for  paTment 
of  firm  debts. 

•  AM.  DEC.  241,  BARRETT  T.  FRENCH,  1  CONN.  SS4. 
Construct  Ion  of  deed. 

Cited  in  note  in  14  E.  R.  C.  798,  800,  on  construction  of  deed  to  efTectnate 
intent  of  parties. 
—  ConTcyance  in  fee  with  reaerratlon  of  nse. 

Cited  in  Horton  y.  Sledge,  29  Ala.  478,  holding  deed  to  grandchildren  in  en- 
sideration  of  affection  valid  as  conveyance  under  statute  of  uses;  Fish  v.  Sawjer, 
11  Conn.  545,  upholding  deed  of  land  to  grantee  reserving  use  to  grantor  for  life; 
Bryan  v.  Bradley,  16  Conn.  474,  upholding  deed  of  land  to  daughter  in  fee  reserv- 
ing the  use  to  his  wife  as  long  as  she  remain  a  widow;  Bissell  ▼.  Grant,  35 
Conn.  288,  holding  that  conveyance  of  fee  reserving  use  to  grantor  and  wife  for 
life,  gives  grantee  remainder  only;  Roberts  v.  Roberts,  22  Wend.  140,  holding 
agreement  to  give  intended  wife  farm  on  one's  decease,  etc,  construed  as  cove- 
nant to  stand  seised  for  her  use;  Henderson  v.  Adams,  15  Utah,  30,  48  Pac.  398. 
holding  that  legal  title  to  property  held  by  one  in  trust  for  corporation,  passed 
to  corporation  upon  its  organization;  Ferguson  v.  Mason,  60  Wis.  377,  19  N.  W. 
420,  upholding  conveyance  of  land  in  fee  to  take  effect  at  future  time;  Society 
For  Propagation  of  Gospel  v.  Hartland,  2  Paine,  536,  Fed.  Cas.  No.  13,155,  on 
adoption  of  statute  of  uses  in  New  England. 

Cited  in  reference  notes  in  41  A.  D.  714,  on  conveyance  of  estate  to  take  effect 
in  future;  44  A.  D.  73,  on  what  construed  as  covenant  to  stand  seised  to  futurf 
use;  41  A.  D.  714,  as  to  when  covenant  to  stand  seised  is  good  as  a  deed;  33 
A.  D.  749,  on  consideration  of  covenant  to  stand  seised  to  uses. 

Cited  in  notes  in  3  A.  D.  211,  on  consanguinity  as  consideration  to  support 
conveyance  as  covenant  to  stand   seised;    16  L.RJ^.(N.S.)    1151,  on  stati^  of 
uses  in  the  United  SUtes. 
DisRcisIn  by  one  tenant  In  common. 

Cited  in  Clark  v.  Vaughan,  3  Conn.  191,  holding  that  one  tenant  in  comraoo 
may  sue  alone  and  recover  against  adverse  holder;  Phillips  v.  Medbury,  7  Conn. 
568,  holding  that  heir  entitled  to  one-sixth  interest  as  tenant  in  common  with 
other  heirs  may  recover  the  whole  from  stranger;  Kelsey  v.  Hamner,  18  Conn.  311, 
holding  allegation  by  husband  and  wife,  in  ejectment,  that  they  are  well  seised, 
sufficient,  though  husband  only  seised  in  wife's  right;  King  v.  Hyatt,  51  Ran.  504, 
37  A.  8.  R.  304,  32  Pac.  1105,  holding  that  owner  of  undivided  one-fourth  interest 
can  recover  only  his  share  in  ejectment  against  adverse  holder,  when  he  refuses  to 
recognize  title  of  holder  of  three-fourths  interest;  Williams  v.  Coal  Creek  Min.  k 
Mfg.  Co.  115  Tenn.  578,  112  A.  8.  R.  878,  6  L.R.A.(N.8.)  710,  93  S.  W.  572,  5  A 
A  E.  Ann.  Cas.  822,  holding  that  tenant  in  common  can  recover  only  his  own 
interest  in  ejectment  against  one  in  unlawful  possession;  Mattis  t.  Boggs,  19  Neb. 
698,  28  N.  W.  325,  holding  that  tenant  in  conmion  in  ejectment  against  unlawful 
possessor  can  recover  only  to  extent  of  his  title;  Cushing  v.  Miller,  62  N.  H. 
517,  on  right  of  tenant  in  common  to  recover  entire  property  from  one  showing 
no  title. 
Extent  of  recoyery  by  cotenants. 

Cited  in  note  in  6  L.R.A.{N.S.)  713,  on  extent  of  recoyery  in  ejectment  by 
tenants  in  common  against  stranger.  /^^^^T^ 
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Admissibility  of  ^aiitor*8  declarations. 

Cited  in  Pettibone  v.  Phelpa,  13  Conn.  445,  35  A.  D.  88,  holding  grantor's 
declaration  before  or  after  deed  in  grantee's  absence  not  admissible  to  support 
deed;  White  v.  Wheaton,  16  Conn.  530;  Partelo  v.  Harris,  26  Conn.  480,— holding 
declaration  by  grantor  of  fraud  made  in  absence  of  grantee  inadmissible  to  prove 
conveyance  fraudulent;  Hines  v.  Soule,  14  Vt.  99,  holding  declaration  by  one 
while  in  possession  that  oxen  belonged  to  another  not  admissible  to  show  title; 
Horton  v.  Rohliff,  69  Neb.  95,  95  N.  W.  36,  on  presumption  that  parties  to  con- 
tract provided  for  doing  legal  aot. 

Cited  in  reference  notes  in  15  A.  D.  308,  on  grantor's  declarations  as  evidence; 
26  A.  D.  238;  37  A.  D.  615,  on  admissibility  against  grantee  of  declarations  of 
grantor;  40  A.  D.  241,  on  admissibility  of  declarations  of  grantor  after  convey- 
ance against  those  claiming  under  him;  61  A.  D.  317,  as  to  when  declarations 
of  grantor  as  to  fraudulent  conveyance  are  admissible;  28  A.  D.  563,  on  admis- 
sibility of  declaration  of  vendor  in  possession  against  his  vendee;  15  A.  D.  155; 
31  A.  D.  197,— on  admissibility  of  declarations  of  vendor  in  absence  of  vendee. 

Cited  in  note  in  42  A.  D.  633,  on  inadmissibility  of  declarations  of  vendor  after 
conveyance. 

Distinguished  in  McDowell  y.  Goldsmith,  6  Md.  319,  61  A.  D.  305,  holding 
g^ntor's  declarations  to  conveyancer,  in  absence  of  grantee,  tending     to  show 
fraud,  admissible  as  part  of  re$  getim. 
Duress  and  Its  effect. 

Cited  in  Sisson  v.  Roath,  30  Conn.  15,  holding  conveyance  not  void  because 
grantee  knew  grantor  was  insolvent;  Bestor  v.  Hickey,  71  Conn.  181,  41  Atl. 
555,  holding  adult's  promise  to  pay  debt  contracted  during  infancy  not  under 
duress  because  made  on  threat  of  suit;  McClintick  ▼.  Cummins,  3  McLean,  158, 
Fed.  Cas.  No.  8,699,  as  to  when  duress  is  a  defense. 

Cited  in  reference  note  in  71  A.  8.  R.  956,  on  duress  by  threats. 

Cited  in  notes  in  26  A.  D.  378,  on  what  is  duress;  26  L.RJL  55,  on  nature 
of  duress  or  menace  in  contracts  procured  by  threats  to  prosecute  relative;  93 
A.  8.  R.  39,  on  duress  and  its  effect. 

6  AM.  DBC.  244,  SHEPARD  y.  HAWIiET,   1  CONN.  S«7. 
Notice  to  charge  Joint  obligors. 

Cited  in  Bowie  y.  Hume,  13  App.  D.  C.  286,  holding  that  notlee  of  dishonor 
must  be  given  each  joint  indorser  to  preserve  right  of  contribution;  Allen  v. 
Harrah,  30  Iowa,  363,  holding  demand  upon  one  of  two  makers  sufficient  to  charge 
indorser;  Union  Bank  v.  Willis,  49  Mass.  504,  41  A.  D.  541,  holding  that  failure 
to  present  note  to  each  of  two  joint  makers  discharges  indorser;  Northrup  v. 
Chambers,  90  Mo.  App.  61,  holding  that  failure  to  give  notice  of  protest  to  one 
of  several  indorsers  releases  all;  Rhind  v.  Hyndman,  54  Md.  527,  39  A.  R.  402, 
holding  demand  on  one  of  several  joint  contractors  sufficient  to  charge  all;  Willis 
y.  Green,  5  Hill,  232,  40  A.  D.  351,  holding  joint  indorser  liable  upon  taking 
security  from  maker  for  pajrment  of  note,  though  deceased  indorser  had  no  notice 
of  dishonor;  Hubbard  v.  Matthews,  54  N.  Y.  43,  13  A.  R.  562,  holding  notice  of 
dishonor  to  one  partner  notice  to  other,  though  the  firm  be  dissolved  because  of 
hostilities;  Kerr's  Estate,  17  Pa.  Co.  Ct.  193,  4  Pa.  Dist.  R.  696  (dissenting 
opinion),  on  notice  to  one  joint  indorser  not  notice  to  other. 

Cited  In  reference  note  in  42  A.  D.  251,  on  notice  to  joint  indorsers. 

Cited  in  note  in  40  A.  D.  354,  as  to  how  notice  of  dishonor  must  be  given  to 
joint  indorsers  not  partners. 
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Fmwd  as  defense  to  note. 

Cited  ui  leferenoe  notss  in  41  A.  D.  569;  M  A.  D.  SS9,-Hm  frrad  ia  obtoiBaf 
note  as  defenss  in  actioa  ihereoB;  SS  A.  8.  R.  247,  on  fraud  as  dsfr—s  to  MfD- 
tiable  iiutniiiieBt. 

•  AM.  DBC.  !§•,  CHAUOER  ▼.  DICKINSON,   1  CONN.   S81. 
RlCbts  by  prescription. 

Cited  in  Ingraham  ▼.  Hutchiason,  2  Conn.  584  (dissenting  opinion),  on  ri^ti 
gained  by  prescription;  Chapman  t.  Kimball,  9  Conn.  38,  21  A.  D.  707,  boldiag 
right  to  take  eeaweed  on  bed  ol  narigable  river  below  low- water  mark  in  poblie; 
Woodworth  v.  Raymond,  51  Conn.  70,  holding  right  by  prescription  not  obtain- 
able to  land  owned  by  Indians  baring  no  right  to  grant;  Campbell  t.  Smith, 
8  N.  J.  L.  140,  14  A.  D.  400,  holding  twenty  years  adverse  possession  of  diverted 
water  course  necessary  to  defeat  rights  of  ancient  owner;  Elster  r.  Springfield, 
49  Ohio  St  82,  30  N.  E.  274,  holding  no  prescriptive  right  to  maintain  pipes 
in  street  obtainable  as  city  had  no  power  to  grant  same;  Thorpe  ▼.  Corwin,  20 
N.  J.  L.  311,  on  presumption  as  to  right  of  prescription;  Parker  ▼.  Foots,  19 
Wend.  309,  holding  that  to  gain  preseriptivs  right,  possession  must  be  adviose. 
~  Fishing  rIgfaU. 

Cited  in  Stannard  v.  Hubbard,  34  Conn.  370,  on  right  to  obtain  fishery  right 
in  public  waters  by  fifteen  years  use;  Turner  v.  Hebron,  61  Conn.  175,  14  L.R^. 
380,  22  Atl.  951,  holding  exclusive  right  to  fish  in  pond  obtainable  by  exdudiag 
all  others  for  period  of  limitation;  Beckman  v.  Kreamer,  43  111.  447,  92  A.  D. 
140,  holding  that  adjacent  landowner  may  maintain  trespass  for  fishiqg  on 
smsU  non-navigabls  lake;  Wooley  v.  Campbell,  37  N.  J.  L.  163,  holding  that 
state  may  grant  to  individuals  exclusive  right  to  oyster  fisheries  under  tide 
water;  Sutter  v.  Heckman,  1  Alaska,  81,  holding  right  to  take  fish  in  sea  or 
tidal  waters  of  Alaska  common  to  aU  persons;  Gould  v.  James,  6  Cow.  369, 
holding  that  prescriptive  right  to  fish  in  tidal  waters  may  be  gained  but  proof 
must  be  clear;  Gustafson  v.  State,  40  Tex.  Crim.  Rep.  67,  43  L.RJL  615,  48 
S.  W.  518,  holding  statute  void  which  excluded  nontaxpayers  from  fishing  is 
public  waters. 

Cited  in  notes  in  60  L.RJL  496;  12  B.  R.  C.  192,  on  prescriptive  claim  to 
fishery;  60  L.ILA.  497,  on  prescriptive  right  to  fish  as  against  individual;  14 
L.R.A.  386,  on  prescriptive  rights  of  fishery  in  public  narigable  waters;  39  T^K  J^ 
583,  on  right  of  government  to  grant  fisheiy  rights  to  indiriduals. 

•  AM.  DEC.  25S,  OOIiBMAN  ▼.  SOUTHWICK,  t  JOHNS.  48. 
Averments  provable  nnder  general  tssne. 

Cited  in  Bowen  v.  Hall,  20  Yt  232,  holding  that  under  plea  of  general  issue 
in  slander  defendant  may  show  plaintifiTs  bad  character  in  reference  to  words 
charged. 
Declarations  of  third  persons. 

Cited  in  Inman  v.  Foster,  8  Wend.  602,  holding  evidence  of  what  another 
spoke,  not  admissible  for  mitigation  of  damages  in  slander;  King  v.  Bynum, 
137  N.  C.  401,  49  8.  E.  955,  holding  eridence  by  one  at  sale,  of  what  others  told 
him,  not  admissible  to  prove  purchase  of  land  in  trust;  Jensen  v.  McComick, 
20  Utah,  355,  58  Pac  834,  holding  declarations  of  third  persons  Iw^iimi^^-Mt^ 
when  not  part  of  res  gesta  or  made  in  presence  of  party  charged. 

Denied  in  Badgsr  v.  Story,  16  N.  H.  168,  holding  decUrations  of  grantor  ss 
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to  his  oonveTance,  in  absenee  of  grantee,  admissible,  though  grantor  might  have 
been  called  as  witness. 
ExoesslTe  damages  in  tort. 

Cited  in  Indiana  Car  Co.  ▼.  Parker,  100  Ind.  181;  Louisville  ft  N.  R.  Co.  v. 
Kemper,  163  Ind.  618,  53  N.  E.  931;  New  Orleans,  J.  ft  G.  N.  R.  Co.  y.  Hurst, 
36  Miss.  660,  74  A.  D.  785;  Minick  v.  Troy,  19  Hun,  253,— holding  judgment 
not  reversible  for  ezoessive  damage  unless  reached  through  passion,  partiality, 
or  prejudice;  Savannah,  F.  ft  W.  R.  Co.  v.  Harper,  70  Ga.  119,  holding  that 
court  deeming  verdict  excessive  has  no  power  to  make  plaintiff  write  off  part 
and  refuse  new  trial;  Patterson  v.  Thompson,  24  Ark.  55,  on  excessive  damages 

for   seduction;    Sargent  v.  ,  5  Cow.   106,  upholding  $920  verdict  for 

seduction;  Chellis  v.  Chapman,  26  N.  Y.  S.  R.  953,  7  N.  Y.  Supp.  78,  upholding 
18,000  verdict  for  oreach  of  promise  defendant  being  wealthy  and  plaintiff  having 
resigned  as  principal  of  school;  Allen  v.  Blunt,  2  Woodb.  ft  M.  121,  Fed.  Cas. 
No.  217,  upholding  $1,200  verdict  for  violation  of  certain  patent  right;  Vinal 
T.  Core,  18  W.  Va.  1,  on  excessive  damages  for  malicious  prosecution. 

Cited  in  reference  note  in  38  A.  D.  106,  on  excessive  verdict  as  ground  for 
new  trial. 
'For  asaanlt  and  battery. 

Cited  in  McNamara  v.  King,  7  III.  433,  upholding  $650  verdict  for  assault 
and  battery,  plaintiff  being  poor  and  defendant  rich;  Blum  v.  Higgins.  1  Hilt. 
147,  3  Abb.  Pr.  104,  upholding  $500  verdict  for  false  imprisonment  and  assault 
and  battery  at  sea;  McGehee  v.  Shafer,  9  Tex.  20,  upholding  $1,000  verdict  for 
assault  and  battery  by  flogging;  Courtney  v.  Clinton,  18  Ind.  App.  620,  48  N.  £. 
799,  holding  $3,500  verdict  for  damage  for  assault  and  battery  with  intent  to 
commit  abortion  excessive,  plaintiff  voluntarily  submitting. 
«For  libel  and  slander. 

Cited  in  Root  v.  King,  7  Cow.  613,  holding  new  trial  not  granted  for  libel, 
because  of  excessive  damage  unless  grossly  so;  Jones  v.  Townsend,  21  Fla.  431, 
on  admissibility  of  evidence  in  mititation  of  damages  in  libel;  Southwick  v. 
Stevens,  10  Johns.  443,  holding  amount  of  damage  in  libel  for  bringing  plaintiff 
into  ridicule,  etc.,  for  jury;  Spencer  v.  McMasters,  16  HI.  405,  upholding  $400 
verdict  for  slander;  Clark  v.  Binney,  2  Pick.  113,  upholding  $1,000  verdict  for 
libel;  Whiteman  v.  Leslie,  54  How.  Pr.  494,  upholding  $4,500  verdict  for  libel; 
Hartman  v.  Morning  Journal  Asso.  46  N.  Y.  S.  R.  181,  19  N.  Y.  Supp.  398, 
upholding  $5,000  verdict  for  libel  causing  plaintiff  to  be  scorned  by  dub  and 
business  friends;  Fry  v.  Bennett,  0  Abb.  Pr.  45,  upholding  $6,000  verdict  for 
exemplary  damages  in  libel,  though  no  actual  damage  shown;  Holmes  v.  Jones, 
69  Hun,  346,  23  N.  Y.  Supp.  631,  holding  setting  aside  verdict  of  $3,500  for 
libel,  as  being  excessive,  error;  Scott  v.  Sun  Printing  ft  Pub.  Abso.  74  Hun,  284, 
26  N.  Y.  Supp.  690,  upholding  $10,000  verdict  for  libeling  a  physician ;  Smith  v. 
Matthews,  6  Misc.  162,  27  N.  Y.  Supp.  120,  upholding  $4,000  verdict  for  libel  char- 
ging elopement  of  married  woman ;  Crane  v.  Bennett,  77  App.  Div.  102,  79  N.  Y. 
Supp.  66,  33  N.  Y.  Civ.  Proc.  Rep.  229,  holding  $40,000  verdict  for  libeling  magis- 
trate excessive,  and  reducing  same  to  $2,500;  Sweeney  v.  Baker,  13  W.  Va.  158, 
31  A.  R.  757,  upholding  $8,000  verdict  for  libel  charging  gambling  etc  against 
candidate  for  office;  Malloy  v.  Bennett,  15  Fed.  371,  upholding  $20,000  verdict  for 
libel  charging  plaintiff  with  having  caused  burning  of  town;  Butler  v.  Every 
Evening  Printing  Co.  140  Fed.  934,  upholding  $3,600  verdict  as  compensatory 
damages  for  libel. 

Cited  in  notes  in  72  A.  D.  427,  on  measure  of  damages  in  slander  or  libel;  72  A 
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D.  431,  on  actual  loat  and  injury  as  element  of  damages  in  slander  or  libel;  3C 
A.  D.  669,  on  excessive  damages  as  ground  for  new  trial  in  slander. 
—  For  personal  Injuries. 

Cited  in  Chicago  &  A.  R.  Co.  v.  Fisher,  38  111.  App.  33,  upholding  $16,000  ver- 
dict for  personal  injuries  caused  by  negligence;  Chicago  City  R.  Co.  v.  Bohnov. 
108  111.  App.  346,  upholding  $3,000  verdict  for  death  caused  by  negligenee,  whca 
deceased  earned  $2  to  $4  per  day  when  alive;  Ohio  ft  M.  R.  Co.  v.  Collam,  73  lad. 
261,  38  A.  R.  134,  upholding  $7,000  verdict  for  personal  injuries  causing  loes  of 
limb;  Burdict  v.  Missouri  P.  R.  Co.  123  Mo.  221,  45  A.  S.  R.  528,  26  L.RJk.  384, 
27  S.  W.  453,  upholding  $10,000  verdict  for  loss  of  arm  due  to  defendant's  negli- 
gence; Gale  V.  New  York  C.  &  H.  R.  R.  Co.  13  Hun,  1,  upholding  $14,000  verdict 
for  personal  injuries  incapacitating  plaintiff  for  farm  work;  Collins  v.  Albany  4  S. 
R.  Co.  12  Bart).  402,  holding  $1,100,  verdict  for  personal  injuries  excessive,  no 
peculiar  aggravation  being  shown;  Gale  v.  New  York  C.  ft  H.  R.  R.  Co.  53  How. 
Pr.  385,  upholding  $14,000  verdict  for  personal  injuries  making  plaintiff  eripple 
for  life;  Hickinbotton  v.  Delaware,  L.  ft  W.  R.  Co.  15  N.  Y.  S.  R.  11,  holding 
$25,000  verdict  for  personal  injuries  caused  by  company's  negligence  not  so  exees- 
8!ve  as  to  warrant  reversal;  Stephens  v.  Hudson  Valley  Knitting  Co.  48  N.  Y,  & 
R.  814,  20  N.  Y.  Supp.  916,  holding  it  error  to  set  aside  verdict  of  $5,000,  when 
plaintiff  had  paralysis  and  other  difficulties  resulting  from  injury;  Houston  ft  6. 
N.  R.  Co.  V.  Randall,  50  Tex.  254,  upholding  $12,000  verdict  for  loss  of  arm  by 
negligence;  Wunderlich  v.  New  York,  33  Fed.  854,  holding  $300  verdict  for 
personal  injuries  not  so  small  as  to  warrant  new  trial. 
'For  ejection. 

Cited  in  Lake  Erie  ft  W.  R.  Co.  v.  Arnold,  8  Ind.  App.  297,  34  N.  E.  742,  up- 
holding $500  verdict  for  unlawful  ejection  from  train ;  Belknap  v.  Boston  ft  M.  R 
Co.  49  N.  H.  358,  holding  $435  verdict  for  wrongful  ejection  from  d^endanfs 
cars  excessive. 

•  AM.  DEO.  250,  JACKSON  T.  DEMONT,  t  JOHNS.  65. 
Conveyance  of  land  In  possession  of  another. 

Cited  in  Bernstein  v.  Humes,  60  Ala.  582,  31  A.  R.  52,  holding  deed  by  grantor 
of  land  held  adversely  by  another  void;  EUis  v.  Doe,  11  Smedes  ft  M.  422; 
holding  that  party  out  of  possession  of  realty  held  adversely  by  another  cannot 
pass  good  title  to  vendee;  Cassedy  v.  Jackson,  45  Miss.  397,  upholding  convey- 
ance by  one  having  legal  title  of  land  held  adversely  by  another;  Dennison  v. 
Ely,  1  Barb.  610,  holding  that  grantor's  deed  of  land  already  conveyed  passes 
title  when  one  having  legal  title  consents;  Fite  v.  Doe,  1  Blackf.  127,  holding 
that  grantee  of  land  previously  granted  to  another,  cannot  claim  adverse  pos- 
session, to  dispute  subsequent  grants;  Roseboom  v.  Van  Vechten,  5  Denio,  414, 
holding  one  claiming  fee  adversely  though  wrongfully,  a  freeholder  de  facto; 
Hassenfrats  v.  Kelly,  IS  Johns.  466,  holding  grantor  of  land  without  knowledge 
of  subsisting  adverse  possession,  not  liable  for  selling  pretended  title;  Livings 
ston  V.  Peru  Iron  Co.  9  Wend.  511,  holding  deed  by  one  out  of  possession  subse- 
quent to  deed  to  third  parties  in  possession  void,  though  prior  deed  obtained  by 
misrepresentation ;  Lowber  v.  Kelly,  17  Abb.  Pr.  452,  holding  that  grantee  of  land 
held  adversely  to  grantor  cannot  bring  ejectment  against  adverse  holder;  Camp- 
bell V.  Point  Street  Iron  Works,  12  R.  I.  452,  holding  sheriff's  snle  on  execution 
against  one,  of  realty  in  adverse  possession  of  another,  void;  Middleton  v.  Ar- 
nolds, 13  Gratt.  489,  holding  conveyance  of  pretended  title  to  land  not  void; 
University  of  Vermont  v.  Joslyn,  21  Vt.  62,  holding  lessor  entitled  to  rent  from 
tul.K.^quent    lessee,   though    premises   in   adverse   possession;    Woodward   v.   Mc- 
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Reynolds,  2  Piiiney  (Wis.)  268,  1  Chand.  (Wis.)  244,  holding  occupancy  not  ad- 
verse where  title  was  in  the  United  States  at  commencement  of  occupancy  which 
has  since  conveyed;  Bowman  v.  Wathen,  2  McLean,  376,  Fed.  Cas.  No.  1,740, 
holding  that  devisee  acquires  no  right  to  ferry,  occupied  adversely  by  another 
for  twenty -four  years  prior  to  devisor's  death. 

Cited  in  notes  in  55  A.  D.  413,  on  deed  of  property  of  which  grantor  is  dis- 
seised; 12  A.  D.  422,  on  validity  of  conveyance  by  one  out  of  possession;  18 
hJRJL.  783,  on  right  of  possession  and  interest  in  land  necessary  to  recover  in 
ejectment. 

Distinguished  in  Foster  v.  Young,  35  Iowa,  27,  holding  trust  deed  of  heir's  in- 
terest in  realty  valid,  because  widow's  dower  right  not  adverse. 

—  Salt  In  grantor'0  name. 

Cited  in  Steeple  v.  Downing,  60  Ind.  478;  Stockton  v.  Williams,  1  Dougl. 
(Mich.)  546;  Galbraith  v.  Payne,  12  N.  D.  164,  96  N.  W.  258;  Hamilton  v. 
Wright,  37  N.  Y.  502, — ^holding  that  grantee  may  maintain  action  in  grantor's 
name,  for  land  held  adversely  by  another  at  time  of  grant;  Pearson  v.  King,  99 
Ala.  125,  10  So.  919,  holding  that  release  by  grantor  to  adverse  holder  does  not 
estop  grantee  from  suing  in  grantor's  name  to  recover  possession;  Shortall  v. 
Hinckley,  31  111.  219,  holding  grantee  of  land  held  by  third  party  adversely  to 
grantor,  invested  with  all  rights  of  grantor  under  statute;  Chamberlain  v.  Tay- 
lor, 12  Abb.  N.  C.  473,  92  N.  Y.  348  (reversing  26  Hun,  601),  holding  land  con- 
veyed in  violation  of  statute,  forbidding  conveyance  of  land  held  adversely  to 
grantee,  may  be  recovered  in  name  of  grantor. 

—  Validity  as  between  parties. 

Cited  in  Abemathy  v.  Boazman,  24  Ala.  189,  60  A.  D.  459;  Den  ex  dem.  Had- 
ley  V.  Geiger,  9  N.  J.  L.  225;  Livingston  v.  Proseus,  2  Hill,  526;  Poor  v.  Hor- 
ton,  15  Barb.  485, — ^holding  deed  of  land  held  adversely  to  grantor  valid  as  be- 
tween the  grantor  and  grantee;  Martin  v.  Pace,  6  Blackf.  99,  holding  note  in 
payment  for  land  held  adversely  by  another  without  consideration  even  between 
parties;  Den  ex  dem.  Obert  v.  Bordine,  20  N.  J.  L.  394,  holding  that  lessors  can- 
not recover  in  ejectment  in  opposition  to  their  own  deeds,  though  void  as  to 
third  parties;  Shattuck  v.  Lamb,  65  N.  Y.  499  (dissenting  opinion),  on  estoppel 
to  deny  validity  of  grant  between  grantor  and  grantee. 
Release  to  one  In  possession  by  one  out  of  possession. 

Cited  in  Jackson  ex  dem.  Bonnell  v.  Wheeler,  10  Johns.  164,  holding  no  re> 
Govery  of  land  in  ejectment  allowed  one  holding  under  grantor,  who  was  estopped 
to  claim  title;  Jackson  ex  dem.  Bonnel  v.  Foster,  12  Johns.  488,  holding  release 
by  lessor  to  one  holding  adversely,  estops  one  claiming  under  lessor,  in  eject- 
ment; Jackson  ex  dem.  Hollenbake  v.  McClaskey,  2  Wend.  541,  holding  partial 
recovery  allowed  in  ejectment  where  one  of  two  lessors  release  title  to  him; 
Van  Hosen  v.  Benham,  15  Wend.  164,  on  admissibility  of  grantor's  deposition 
for  grantee,  though  land  in  adverse  possession  at  time  of  grant;  Jackson  ex 
dem.  Anderson  v.  Anderson,  4  Wend.  474,  holding  that  release  by  lessor  of  land 
grtLHied  by  defendant,  devests  lessor  of  title;  Dever  v.  Hagerty,  109  N.  Y.  481, 
62  N.  E.  586,  holding  deed  to  one  holding  adversely  valid  as  against  grantor, 
who  had  made  prior  deed  to  third  person;  Rogers  v.  Cawood,  1  Swan,  142,  55  A. 
D.  729;  Towle  v.  Smith,  2  Robt.  489, — on  grantor's  inability  to  reclaim  land 
beld  adversely;  Kissom  v.  Nelson,  2  Heisk.  4,  on  requisite  title  to'  permit  re- 
covery in  ejectment;  Cheney  v.  Cheney,  26  Vt.  606,  holding  deed  by  one  having 
legal  title,  to  one  in  possession  adversely,  valid. 
Patting  -deed  In  evidence. 

Cited  in  Moss  v.  Shear,  30  Cal.  467,  holding  grant  by  plaintiff  pending  suit 
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cannot  be  tbown  in  eiMtment  as  defeate  imleM  pleaded;  Spratt  t.  Price,  18  Fla. 
289,  holding  that  tax  deed  maj  relate  to  daj  to  which  plaintiff  was  entitled, 
whidi,  if  preceding  joinder  of  iMoa,  la  admladble  under  general  issue;  Jackson 
ez  dem.  De  Forest  ▼.  Rameaj,  8  Cow.  78,  18  A.  D.  242,  holding  sheriff's  deed 
taken  after  issue  joined  admissible  under  general  issue  an  ejectment  against 
devisee  of  judgment  debtor;  liadfeon  Aim.  Baptist  Church  t.  Baptist  Church,  8 
Jones  4  S.  869,  on  right  to  plead  rif^t  to  possession  acquired  after  beginning 
action;  Chenej  t.  Cheney,  26  Vt  806,  iM^ding  evidence  admissible  under  general 
issue  in  ejectment  showing  couTeyance  from  plaintiff  to  defendants. 

8  AM.  DEO.  888,  PEOPIiB  ▼.  GA8HEBIK,  8  Johns.  71. 
Reoorery  of  Interest  na  dnmngea. 

Cited  in  Kirkman  ▼.  Vanlier,  7  Ala.  217,  holding  third  person,  against  wIiom 
bill  is  filed,  refusing  to  pay  debtor  or  complainant,  chargeable  with  interest; 
Wood  ▼.  Bobbins,  11  Mass.  804,  6  A.  D.  182,  holding  interest  reoorerable  for 
infant  from  time  money  was  wrongfully  obtained;  Beardslee  t.  Horton,  8  Mid. 
560,  holding  interest  allowed  on  credit  for  indefinite  time  from  time  of  de- 
mand; Powell  ▼.  Cooper,  42  Miss.  221,  holding  executors  inresting  estate's 
funds  liable  for  interest,  tbou|^  judiciously  iuYCsted;  Chauncey  t.  Yeaton,  1 
N.  H.  181,  holding  interest  properly  allowed  for  conversion  of  ship;  Peiroe  ▼. 
Bowe,  1  N.  H.  179,  holding  interest  recoyerable  <m  annual  interest  from  time 
interest  is  due  till  judgment  where  note  is  for  a  specified  amount  with  ''interest 
annually;''  Chenango  ▼.  Birdsall,  4  Wend.  468,  holding  claim  for  interest  re- 
linquished by  superrisor  cannot  be  asserted  by  subsequent  board ;  Greenly  t.  Hop- 
kins, 10  Wend.  96,  holding  one  liable  for  interest  for  wrongfully  withholding 
money  though  baring  set  off  precise  amount  being  unliquidated;  Burlingame  ▼. 
Central  B.  Co.  1  How.  N.  8.  478,  holding  interest  recoverable  from  time  of  eom- 
pleting  services,  same  being  rendered  at  special  request;  Qillett  v.  Van  Bensselaer, 
16  N.  Y.  397,  holding  interest  recoverable  by  receiver  from  date  of  sale  to  creditor, 
though  payment  not  to  be  made  till  dividends  declared;  Bobinson  v.  Com  Ex- 
change, Fire  4  Inland  Nav.  Ins.  Co.  1  Abb.  Pr.  N.  S.  186,  1  Bobt  14,  holding 
insurers  of  abandoned  property,  recovering  same,  not  liable  for  interest  on  pro- 
ceeds till  demand,  being  ignorant  of  owner;  McCrea  v.  Martien,  32  Ohio  St.  38, 
holding  grantee  holding  purchase  money  as  indemnity,  using  same,  liable  for 
interest  from  time  it  is  due;  Godbe  v.  Young,  1  Utah,  56,  holding  interest  allow- 
able on  contract  from  date  of  liquidation. 

Cited  in  notes  in  61  A.  D.  277,  on  allowance  of  interest;  6  A.  D.  197,  on  in- 
terest recoverable  against  fiduciaries. 

—  From  state  or  county. 

Cited  in  State  v.  Thompson,  10  Ark.  61,  holding  state  not  liable  for  interest 
for  taxes  unlawfully  exacted  by  its  servants;  La  Salle  County  v.  Simmons,  10 
111.  613,  holding  interest  recoverable  on  unlawful  amount  charged  for  ferry  license 
from  time  of  exaction. 
~  From  public  officer. 

Cited  in  Tbomssen  v.  HaU  County,  63  Neb.  777,  67  LJELA.  308,  89  N.  W.  889, 
holding  county  treasurer  failing  to  turn  over  funds  to  successor,  liable  for  in- 
terest from  such  time;  State  ex  rel.  Sheridan  v.  Van  Winkle,  43  N.  J.  L.  125, 
heading  city  treasurer  failing  to  pay  taxes  to  collector  liable  for  interest  from 
time  payment  should  be  made. 

—  From  agent. 

Cited  in  Anderson  v.  SUte,  2  Qa.  370,  378,  holding  mg&at  who  has  failed  to 
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deliver  funds  in  hit  hands  liabk  for  interest  from  time  of  wrongful  detention; 
Bojd  T.  Qilchristy  15  Ala.  849,  holding  interest  not  recoverable  on  note  held  for 
collection,  when  evidence  fails  to  show  time  of  default  in  paying  over  money; 
Remolds  y.  Mardis,  17  Ala.  32,  holding  partner  advancing  larger  sum,  agree- 
ment being  for  equal  investment  upon  settlement,  entitled  to  interest  on  one 
half;  Nisbet  v.  Lawson,  1  Ga.  275,  holding  interest  recoverable  for  money 
collected  by  an  attorney  on  note,  from  demlind,  or  wilful  misapplication;  Dodge 
V.  Perkins,  9  Pick.  368,  holding  agent  receiving  money,  unreasonably  neglecting 
to  inform  employer,  liable  for  interest  from  time  he  should  have  given  notice. 

—  To  agent  or  corporate  officer. 

Cited  in  Rensselaer  Qlass  Factory  v.  Reid,  5  Cow.  587  (affirming  8  Cow.  393), 
holding  interest  allowed  on  advancements  by  agent  but  not  allowed  on  salary; 
Burlingame  v.  Central  R.  Co.  23  Blatchf.  142,  23  Fed.  706,  holding  interest  re- 
coverable by  director  of  corporation  for  services  performed  at  special  request, 
from  time  of  completion. 

—  On  account. 

Cited  in  Barelli  v.  Brown,  1  McCord,  L.  449,  holding  interest  reeorerable  on 
twlance  of  account,  after  acknowledgment;  Knight  v.  Mitchell,  3  Brev.  507,  2 
Treadway,  Const.  068,  holding  interest  not  allowed  on  open  account  in  absence 
of  agre^nent;  Heidenheimer  v.  Ellis,  67  Tex.  426,  3  8.  W.  666,  holding  on  ac- 
count stated,  verdict  sustained  though  court  charged  interest  should  oe  recov- 
ered, instead  of  leaving  question  for  jury;  Pope  v.  Barrett,  1  Mason,  117,  Fed. 
Cas.  No.  11,273,  holding  interest  reoovermbk  for  goods  sold  by  agent  from  time 
of  demand  of  account. 

—  On  damages  for  Infringement  of  patent. 

Cited  in  Steam  Stonecutter  Co.  v.  Windsor  M^.  Co.  17  Blatchf.  24,  Fed.  Cas. 
No.  13,335,  holding  infringer  of  patent  liable  for  interest  on  profits  from  time 
of  interlocutory  decree;  Burdett  v.  Estey,  19  Blatchf.  1,  3  Fed.  566,  holding  in- 
fringer of  patent  liable  for  interest  on  profits  from  time  of  wrongful  detention. 

•  AM.  DEC.  S«4,  DE»raON  ▼.  lilVINOSTON,  t  JOHNS.  t«. 
lAaMUtj  for  nnauthorlBed  act. 

Cited  in  Bundle  v.  Allison,  34  N.  Y.  180,  holding  executors  liable  as  for  money 
bad  and  received  for  interest  on  canceled  mortgage,  for  which  new  one  had  been 
executed. 

—  Of  attorney  or  agent. 

Cited  in  Beardsley  v.  Root,  11  Johns.  464,  holding  that  client  has  action  against 
attorney  who  issued  execution,  sold  property,  and  became  purchaser,  discharging 
judgment;  Allen  v.  Brown,  51  Barb.  86,  holding  agent  receiving  notes  in  pay- 
ment of  principars  claim,  transferring  same  before  due  for  less  than  value,  liable 
to  principal;  Allen  v.  Brown,  44  N.  Y.  228,  holding  agent  with  authority  to  ar- 
range, liable  for  notes  taken  as  payment,  which  he  transferred  before  due  for  less 
than  value. 

—  Of  sheriff  for  sale  made  without  receiving  purchase  money. 

Cited  in  Disston  v.  Strauck  42  N.  J.  L.  546;  Adams  v.  Disston,  44  N.  J.  L.  662,-— 
holding  sheriff  liable  in  assumpsit  for  delivering  goods  to  purchaser  without  re- 
ceiving purchase  money;  Walker  v.  Braden,  34  Kan.  660.  9  Pac.  613,  holding 
fiheriff  delivering  possession  of  property  to  bidder,  who  refuses  to  pay  bid,  liable ; 
Armstrong  v.  Vroman,  11  Minn.  220,  Oil.  142,  88  A.  D.  81,  holding  that  sheriff 
selling  realty  on  execution  may  maintain  action  in  individual  name  for  sum  bid; 
Kumler  v.  Brandenburg,  39  Minn.  69,  38  N.  W.  704,  holding  sheriff  selling  and  de 
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liTering  penonal  property  to  purchaser  without  receiving  purchase  price,  liable 
for  surplus;  Armstrong  v.  Garrow,  0  Cow.  405,  holding  sheriflf  liable  as  for  mooer 
received,  for  accepting  note  as  satisfaction  of  capias,  the  creditor  having  ratiied 
act;  Briscoe  v.  Sandefer,  14  Ark.  508,  holding  judgment  unaffected  by  levy 
when  defendant  procures  release  of  property;  Moore  v.  Barclay,  18  Ala.  072, 
holding  execution  satisfied,  when  sheriff  gives  deed  to  purchaser,  though  purchase 
money  not  paid ;  Newson  t.  McLendon,  0  Ga.  392,  holding  that  levy  upon  sufficient 
personalty,  dismissed  by  plaintiff,  extinguishes  judgment  as  to  third  parties; 
Lindley  t.  Kelley,  42  Ind.  294,  holding  that  levy  upon  realty  sufficient  to  satisfy 
execution,  raises  presumption  of  satisfaction;  Farmers'  ft  M.  Bank  v.  Kingsley, 
2  Dougl.  (Mich.)  379,  upholding  plea  of  judgment  and  levy  against  maker  as  bar 
to  action  against  aceommodation  indorser ;  Wood  v.  Conrad,  2  8.  D.  405,  50  N.  W. 
903,  on  presumption  of  extinguishment  of  judgment  in  execution  on  personalty; 
Kelly  V.  Governor,  14  Ala.  541,  holding  sheriff  not  liable  when  highest  bidder  fails 
to  comply  with  bid,  no  title  being  conveyed;  Strout  v.  Pennell,  74  Me.  200;  hold- 
ing sheriff  not  liable,  in  absence  of  negligence,  for  returning  that  appraisers  wa« 
disinterested,  though  they  were  interested;  Cilley  v.  Jenness,  2  N.  H.  87,  holding 
deputy  sheriff  not  answerable  lor  failure  to  deliver  exempt  property  which  had 
been  attached;  Bissell  v.  Huntington,  2  N.  H.  142,  holding  sheriff  not  liable 
in  trover  for  attached  property  delivered  to  third  person  with  debtor's  assent. 
Estoppel  by  sherifTs  return. 

Cited  in  Governor  v.  Bancroft,  10  Ala.  005,  holding  that  incorrectness  of  return 
by  sheriff  as  to  quantity  of  goods  levied  upon  cannot  be  shown  indirectly ;  Williams 
V.  Cheeaebrough,  4  Conn.  350,  holding  parol  evidence  admissible  to  show  attach- 
ment served  at  earlier  hour  than  specified  in  return;  Lindley  v.  Kelley,  42  Ind. 
294,  310,  holding  sheriff's  return  stating  additional  levy  on  personalty  neceasary 
because  prior  levy  on  realty  insufficient,  inadmissible  ot  show  fact;  ETery  t.  Edger- 
ton,  7  Wend.  259,  holding  evidence  that  portion  of  property  was  sold  for  little, 
admissible  in  behalf  of  sheriff;  Banic  of  Whitehall  v.  Weed,  8  How.  Pr.  104,  107, 
on  estoppel  by  sheriff's  return;  Eisenbud  v.  Gellert,  20  Misc.  307,  55  N. 
Y.  Supp.  952,  holding  attaching  creditor  not  concluded  by  statement  of  vahie 
contained  in  return  to  attachment ;  Meredith  v.  Shewall,  1  Penr.  &  W.  495,  holding 
sheriff  proper  witness  to  prove  nondelivery  of  land  under  liberari  facias;  Hatha- 
way V.  Goodrich,  5  Vt.  05,  distinguishing  between  the  return  of  the  sheriff  oo 
writ  and  return  of  collector  on  tax  bill ;  Every  v.  Edgerton,  7  Wend.  259,  holding 
false  return  proper  when  sheriff  sold  property  for  more  than  first  execution,  re- 
turning balance  to  grantee,  second  execution  nulla  bona;  Munper  v.  Rushmore,  79 
N.  Y.  19,  holding  burden  of  showing  property  not  attachable,  on  sheriff  who  sur- 
renders property  to  assignee,  returning  nulla  bona;  Whiting  v.  Bradley,  2  N.  H. 
79,  holding  that  where  execution  was  levied  on  property  not  owned  by  debtor, 
new  execution  may  be  levied. 
Property  subject  to  attachment  or  execution. 

Cited  in  Duffy  v.  Dawson,  2  Misc.  401,  21  N.  Y.  Supp.  978,  holding  money  de- 
posited in  third  person's  hands  for  judgment  debtor  on  certain  contingencies,  not 
subject  to  execution. 
—  Bills  and  notes. 

Cited  in  Ingalls  v.  Lord,  1  Cow.  240,  holding  promissory  note  not  subject  to  levy 
and  sale  under  execution;  Grosvenor  v.  Fanners'  &  M.  Bank,  13  Cow.  104,  holding 
promissory  notes  not  due,  in  possession  of  third  party  as  security,  chose  in  action 
and  not  attachable;  Spencer  v.  Blaisdell,  4  N.  H.  198,  17  A.  D.  412,  holding  bank 
bills  attachable. 
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—  Corporate  stock. 

Cited  in  Rhea  v.  Powell,  24  111.  App.  77,  holding  shares  of  stock  not  attach- 
able; Van  Norman  ▼.  Circuit  Judge,  45  Mich.  204,  7  N.  W.  796,  holding  shares 
of  stock  assigned  to  wife  not  attachable  for  husband's  creditors;  Lee  v.  Citizens' 
Nat.  Bank,  2  Cin.  Sup.  Ct.  Rep.  298,  holding  sale  of  share  of  stock  under  levy 
Toid,  in  absence  of  assent  by  owner  of  certificate;  State  Ins.  Co.  v.  Grennett,  2 
Tenn.  Ch.  100,  holding  that  assignee  of  stock  with  notice  to  company  has  superior 
right  to  subsequent  attaching  creditor  of  assignor;  Pinney  t.  Newvills,  86  Fed.  97, 
holding  shares  of  stock  in  foreign  corporation  owned  by  nonresident  not  at- 
tachable. 
Nature  of  corporate  stock. 

Cited  in  Wood  v.  Maitland,  10  Phila.  84,  30  Phila.  Leg.  Int.  362,  1  Legal 
Chron.  348,  6  Legal  Qaz.  348;  Coombs  v.  Jordan,  3  Bland,  Ch.  284,  22  A.  D. 
236, — on  character  of  shares  of  stock;  Spalding  v.  Paine,  81  Ky.  416,  on  shares  of 
stock  a  chose  in  action;  Weaver  v.  Barden,  49  N.  Y.  286,  on  rights  of  innocent 
purchaser  of  stock  from  one  clothed  with  apparent  authority. 

Cited  in  note  in  12  L.ILA.  781,  on  nature  of  stock  certificates. 

0  AM.  DEC.  267,  BKRRY  ▼.  ROBINSON,  0  JOHNS.  121. 
Necessity  of  demand  and  notice  when  Instrument  negotiated  after  matu- 
Hty. 

Cited  in  Kennon  v.  M'Rea,  7  Port.  (Ala.)  176;  Jones  v.  Robinson,  11  Ark.  604, 
64  A.  D.  212;  Bishop  v.  Dexter,  2  Conn.  419;  McKewer  v.  Kirtland,  33  Iowa,  348; 
Hill  V.  Martin,  12  Mart.  (La.)  177,  13  A.  D.  372;  Light  v.  Kingsbury,  60  Mo.  331; 
Bassenhorst  v.  Wilby,  46  Ohio  St.  333,  13  N.  E.  76;  Patterson  v.  Todd,  18  Pa.  426, 
57  A.  D.  622;  Corwith  v.  Morrison,  1  Pinney  (Wis.)  489, — holding  indorser  of 
overdue  note  discharged  for  failure  of  presentment  and  notice  within  reasonable 
time;  Ecfert  v.  Des  Coudres,  1  Mill,  Const.  69,  12  A.  D.  609;  Rosson  v.  Carroll, 
90  Tenn.  90,  12  L.R.A.  727,  16  8.  W.  66, — ^holding  notice  of  dishonor  necessary 
whether  indorsed  before  or  after  maturity;  Guild  v.  Goldsmith,  9  Fla.  212,  hold- 
ing demand  and  notice  necessary  to  charge  indorser  of  overdue  note,  in  absence 
of  special  agreement;  Keith  v.  Mackey,  6  Rob.  (La.)  277  (dissenting  opinion), 
on  presentment  of  bill  of  exchange;  Colt  v.  Barnard,  18  Pick.  260,  29  A.  D.  684, 
holding  notice  and  demand  necessary  to  charge  indorser  of  overdue  note,  though 
maker  insolvent;  Riggin  v.  Collier,  6  Mo.  668,  on  presentment  and  dishonor  of 
bill  of  exchange;  Davis  v.  Francisco,  11  Mo.  672,  49  A.  D.  98  (dissenting 
opinion),  on  necessity  for  demand  and  notice  to  charge  indorser  after  maturity 
of  note;  Dwight  v.  Emerson,  2  N.  H.  169,  denying  recovery  against  indorser  of 
note,  though  negotiated  after  due,  unless  demand  is  proved;  Ferris  v.  Saxton,  4 
N.  J.  L.  1,  on  what  notice  sufficient  to  charge  indorser;  Smedes  v.  Bank  of  Utica, 
20  Johns.  372,  holding  bank  having  note  for  collection,  liable  for  failing  to  charge 
indorser  with  proper  notice;  Leavitt  v.  Putnam,  3  N.  Y.  494,  63  A.  D.  322  (re- 
versing 1  Sandf.  199),  holding  indorsement  of  negotiable  note,  negotiable  without 
words  of  negotiability,  whether  made  before  or  after  dishonor;  Barry  v.  Morse, 
3  N.  H.  132,  holding  parol  evidence  inadmissible  to  show  agreement  for  waiver  of 
demand  and  notice  at  time  of  indorsement;  Parks  v.  Ingram,  22  N.  H.  283,  66  A. 
D.  163,  denying  recovery  to  acceptor  of  draft  till  he  has  paid  same  or  done  act 
cq^uivalent  thereto ;  Brunson  v.  Napier,  1  Yerg.  199,  holding  notice  and  demand  not 
dispensed  with  though  indorser  is  given  partial  indemnity;  Chandler  v.  Westfall, 
30  Tex.  476,  holding  that  suit  must  be  brought  in  first  or  second  term  of  district 
court,  after  date  of  indorsement,  to  charge  indorser;  Duerson  v.  Alsop,  27  Gratt. 
229,  holding  notice  of  nonpayment  unnecessary  under  statute  dispensing  with 
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■otioe  if  dty  occupied  bj  enemy;  CatliB  t.  Jones,  1  Pinney  (Wis.)  130,  holding 
aTennent  of  presentment  and  notice  essential  to  charge  indorser;  Turner  ▼.  Iron 
Chief  Min.  Co.  74  Wis.  355,  17  A.  8.  R.  168,  5  LJLA.  533,  43  N.  W.  149,  holding 
that  delay  of  ten  months  after  indorsement,  of  demand  note  before  presentation, 
discharges  indorser. 

Cited  in  referenee  notes  in  29  A.  D.  586;  39  A.  D.  161;  43  A.  D.  289,— on  nght 
of  indorser  of  overdue  note  to  donand  and  notice. 

Cited  in  notes  in  46  L.RJI.  804,  on  demand  and  notice  to  charge  indorser  of 
negotiable  paper  after  maturity;  5  LJCA.  535,  on  demand  and  notice  to  be  made 
in  reasonable  time;  12  A.  D.  611,  on  necessity  for  demand  of  payment  within 
reasonable  time  where  negotiable  instrument  is  indorsed  after  maturity. 

«-Otber  defenaea  to  orerdne  note. 

Cited  in  Learitt  t.  Pcabody,  62  N.  H.  185,  holding  that  indorser  cannot  set  off 
claim  against  payee  in  action  by  indorsee  for  value  when  overdue;  Freeh  v. 
Yawger,  47  N.  J.  L.  157,  54  A.  R.  123,  holdii^  signing  of  note  when  overdue  not  a 
contract  within  statute  of  frauds;  Smith  v.  Caro,  9  Or.  278,  holding  parol  evidence 
of  agreement  to  waive  notice  inadmissible  against  indorser  in  blajik  after 
maturity. 

Cited  in  reference  note  in  35  A.  8.  R.  175,  on  indorsement  of  negotiable  instru- 
ments after  maturity. 

Cited  in  notes  in  5  L.RJk.  534,  on  transfer  of  overdue  note;  3  L.ILA.  759,  on 
effect  of  transfer  of  note  after  maturity;  4  E.  R.  C.  218,  on  effect  of  acceptance  of 
bill  of  exchange  after  maturity  to  bind  the  acceptor. 

Distinguished  in  Carruth  v.  Middleton,  2  Phila.  45,  13  Phila.  Leg.  Int.  28, 
holding  that  holder  of  non-negotiable  note  by  indorsement  cannot  recover  in  his 
own  name. 

•  AM.  DEC.  167,  JACKSON  ▼.  SHARP,  t  JOHNS.  16S. 
Acquiring  title  by  adverse  poaaesaioB. 

Cited  in  McClellan  v.  Kellogg,  17  III  498,  holding  that  adverse  possession  can- 
not be  made  out  by  inference,  but  requires  clear  and  positive  proof;  Brown  v. 
Lipscomb,  9  Port  (Ala.)  472,  holding  that  adverse  possession  of  persMial  chattel 
depends  on  bona  fides  of  claim,  and  is  question  for  jury;  Bodley  ▼.  McChord,  4 
J.  J.  Marsh,  475,  holding  prior  occupant  entitled  to  possession  where  subsequent 
occupant  entered  without  title,  failing  to  claim,  adversely;  Davis  v.  Bowmar,  55 
Miss.  671  (dissenting  opinion),  on  proof  of  adverse  possession;  Dixon  v.  Cook, 
47  Miss.  220,  holding  claim  of  ownership  manifested  by  public,  notorious  and 
continuous  acts,  essential  to  title  by  adverse  possession;  YelvMrton  v.  Steele,  40 
Mich.  538,  holding  finding  of  title  by  adverse  possession  insufficient  unless  actual 
and  continued  possession  shown;  Sanders  v.  Riedinger,  19  Misc.  289,  43  N.  Y. 
Supp.  127,  holding  adverse  possession  by  grantee  of  lease  under  tax  deed  not  estab- 
lished possession  adverse  to  true  owner  is  not  claimed;  Roberts  v.  Richarda,  84 
Me.  1,  24  AtL  425,  holding  that  plaintiffs  have  no  claim  by  adverse  possession  to 
barren  island  by  merely  maintaining  bush  fence;  Ri^  v.  Jameson,  3  N.  H.  23, 
14  A.  D.  325,  holding  that  in&nt  entering  property,  year  prior  to  plaintiff,  has 
title,  both  claiming  by  mere  possession ;  Cornelius  v.  Giberson,  25  N.  J.  L.  1,  hold- 
ing that  adverse  possession  to  bar  right  of  entry  must  be  actual  and  continuous  for 
twenty  years ;  Jackson  ex  dem.  Bonnell  v.  Wheeler,  10  Johns.  164,  holding  adverse 
possession  established,  entry  being  without  claim,  but  subsequently,  deed  being 
accepted  from  another  claiming  fee;  Jackson  ex  dem.  Winthrop  v.  Waters,  12 
Johns.  365,  holding  possession  of  land  in  New  York  under  grant  from  Frendi 
before  occupation  of  Canada  by    English,  not  adverse  so  as  to  defeat  subsequent 
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iprant  bj  New  York;  Liyingston  t.  Peru  Iron  Co.  9  Wend.  611,  holding  deed 
fraudnlently  obtained  not  foundation  for  adverse  possession ;  Berkowitz  v.  Brown, 
3  Misc.  1,  23  N.  Y.  Supp.  792,  holding  that  adverse  possession  by  husband  of 
deceased  wife's  premises  ceases,  when  sold  under  wife's  mortgage;  Hafaimond  v. 
Zehner,  21  N.  T.  118,  holding  that  evidence  of  twenty  years  uninterrupted  use  of 
dam  raise  presiunption  of  adverse  possession;  Pipher  v.  Lodge,  10  Serg.  &  R.  214, 
holding  charge  that  putting  tenant  on  land  vacated  by  vendee  failed  to  show 
ouster  unless  vendor  intended  ouster  erroneous;  Rung  v.  Shoneberger,  2  Watts,  23, 
26  A.  D.  96,  holding  that  plaintiff  acquires  no  title  to  land  by  adverse  possession, 
where  he  admits  title  to  be  in  another;  Dyche  v.  Gass,  3  Yerg.  397,  holding  tres- 
passer for  seven  years  in  adverse,  definite,  positive  and  notorious  possession,  pro- 
tected by  statute;  Marr  v.  Giliam,  1  Coldw.  488,  upholding  presumption  of 
conveyance  by  trustee  to  cestui  que  trust,  where  cestui  que  trust  had  dealt  with 
property  as  his  own ;  Williams  v.  Snidow,  4  Leigh,  1 14,  holding  possession  of  land 
under  contract  of  purchase,  since  rescinded,  not  adverse  as  to  vendor;  Parkers- 
burg  Nat.  Bank  r.  Neal,  28  W.  Va.  744,  holding  land  conveyed  by  unrecorded  deed, 
held  adversely  by  grantee  for  ten  years  prior  to  judgment  against  grantor,  not 
subject  to  judgment;  Sydnor  v.  Palmer,  29  Wis.  226,  holding  that  tenant  in 
common  claiming  adversely  to  co-tenants,  must  show  when  knowledge  of  such 
claim  was  brought  home  to  co-tenant. 

Cited  in  reference  note  in  47  A.  D.  466,  on  evidence  of  adverse  holding. 

Cited  in  note  in  26  L.R^.  463,  on  acquiring  of  title  to  highway  by  prescriptioii. 
—  I4ind  occupied  under  mistake  as  to  ownership. 

Cited  in  Huntington  v.  Whaley,  29  Conn.  391,  holding  no  title  acquired  to  land 
mistakenly  supposed  to  be  owned  for  fifteen  years;  Qrube  v.  Wells,  34  Iowa,  148, 
holding  one  occupying  land  on  mistaken  belief  that  it  formed  part  of  his  lot,  not 
holder  adversely;  Hunnewell  v.  Burchett,  162  Mo.  611,  64  S.  W.  487,  holding  pot- 
session  not  adverse  for  sufficient  time  when  for  few  years  land  was  held  under 
supposed  purchase  from  government;  Heckescher  v.  Cooper,  203  Mo.  278,  101  S. 
W.  668,  holding  that  one  cannot  enter  land  supposed  to  be  government  land,  but 
discovering  ownership  in  plaintiff,  claim  by  adverse  possession;  Alexander  v.  Polk, 
39  Miss.  737,  holding  true  owner  of  realty  not  presumed  to  know  of  occupancy  of 
narrow  strip  on  boundary,  occupied  by  mistake. 
Presumption  where  land  Is  in  possession  of  other  than  true  owner. 

Cited  in  Thalimer  v.  Brinkerhoff,  20  Johns.  386  (dissenting  opinion),  on  entry 
adverse  to  true  owner  not  being  presumed;  McCall  v.  Doe,  17  Ala.  633,  holding 
subsequent  possession  presumed  to  be  subordinate  to  prior  occupant  as  owner,  in 
absence  of  proof;  Hart  v.  Bpstwick,  14  Fla.  162,  holding  entry  into  possession 
under  contract  of  purchase,  presumed  to  be  in  subordination  of  seller's  title; 
Winn  V.  Wilhite,  6  J.  J.  Marsh.  621,  holding  one  in  possession  not  deemed  to  hold 
adversely  in  absence  of  proof ;  Lund  v.  Parker,  3  N.  H.  49,  holding  that  one  enter- 
ing land  without  color  of  title  must  rebut  presumption  of  holding  under  true 
owner;  Miner  v.  New  York,  6  Jones  &  S.  171,  holding  true  owner  presumed  to  be 
in  possession,  until  adverse  possession  is  proved  to  begin  where  title  is  shown; 
Poor  V.  Horton,  16  Barb.  486,  upholding  presumption,  that  wild  land  was  cleared 
hy  legal  owners  in  absence  of  proof;  Nichols  v.  Park,  78  App.  Div.  96,  79  N.  T. 
Supp.  647,  holding  possession  not  under  claim  of  title  deemed  possession  under 
true  owner,  and  insufficient  to  give  dower  right;  Hannon  v.  Hounihan,  86  Va.  429^ 
12  S.  E.  157,  holding  widow  in  possession  of  premises  not  deemed  to  possess  ad- 
versely to  heirs  until  she  so  publishes  her  claim. 

Cited  in  reference  notes  in  2  A.  S.  R.  744,  on  presumption  of  adverse  possession; 
36  A.  D.  242,  on  presumption  that  possession  is  not  adverse. 
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Notice  of  rlchts  from  possession. 

Cited  in  Ringo  ▼.  Woodmlf,  43  Ark.  460,  hoMing  adverse  possession  for 
years  bj  mortgagor  insuflBcient  to  put  mortgagee  on  notice ;  M'Mechan  v.  Griffiag, 
20  Mass.  -HO,  15  A.  D.  198,  holding  eonstructing  fence,  cutting  trees  and  re- 
moving house  insufficient  for  implied  notiee  by  holder  of  unrecorded  deed;  Me- 
Laugblin  v.  Shepherd,  32  Me.  143,  52  A.  D.  646,  holding  subsequent  attaching 
creditor  of  grantee  with  notice,  bound  by  grantee's  unrecorded  bond  to  recovery; 
Way  V.  Lyon,  3  Blackl  75,  holding  voluntary  unrecorded  conveyance  of  realty 
valid  as  sgainst  subsequent  voluntary  conveyance  by  grantor;  Mont^^cxnery  v. 
Dorion,  6  N.  H.  250,  holding  deed  and  unrecorded  power  of  attorney  sufficient  to 
pass  title  as  between  parties  or  against  wrongdoer;  Fort  v.  Burch,  6  Barb.  60, 
holding  that  notice  to  charge  subsequent  mortgagee  of  prior  mortgage  must  be  di- 
rect and  positive;  Butler  v.  Viele,  44  Barb.  166,  holding  recorded  deed  taken  with 
knowledge  of  prior  unrecorded  mortgage,  of  no  avail  against  it;  Bell  v. 
Gittere,  14  N.  Y.  8.  R.  61,  holding  actual  possession  constructive  noUce  of 
possessor's  rights  to  purchaser  under  partition  judgment;  Peck  v.  Mallams,  10 
N.  Y.  509,  holding  unduly  registered  mortgage  not  constructive  notice  to  sub- 
sequent purchaser  without  notice;  Moore  v.  Thomas,  1  Or.  201,  holding  sub- 
sequent recorded  mortgage  preferred  to  prior  unrecorded  mortgage,  in  absence 
of  fraud;  Musgrove  v.  Bonser,  5  Or.  313,  20  A.  R.  737,  holding  subsequent 
mortgagee  bound  by  prior  unduly  recorded  mortgage,  of  which  he  had  actual 
knowledge;  McClaskey  v.  Barr,  47  Fed.  154, holding  possession  and  improvement  by 
grantee  supposing  he  has  purchased  interest  of  all  ootenants,  insufficient  to  charge 
notice;  Almy  v.  Wilbur,  2  Woodb.  ft  M.  371,  Fed.  Cas.  No.  256,  holding  equitable 
mortgages  valid  between  parties  and  those  having  notice  though  unrecorded;  Lord 
V.  Doyle,  1  Cliff.  453,  Fed.  Cas.  No.  8,505,  holding  that  purchaser  agreeing  to  as- 
sume liabilities  to  which  land  was  subject,  among  which  is  unrecorded  mortgage, 
has  sufficient  notice;  Valentine  v.  Marshall,  Fed.  Cas.  No.  16,812a,  holding  un- 
recording  of  patent  no  defense  to  infringement  if  defendant  has  actual  notice. 

Notice  to  agent  as  notice  to  principal. 

Cited  in  Brannon  v.  May,  42  Ind.  92,  holding  that  notice  to  agent  of  unrecorded 
deed  binas  principal,  rendering  deed  effective;  McEwen  v.  Montgomery  County 
Mut.  Ins.  Co.  5  Hill,  101,  holding  notice  to  insurance  agent  by  insured  of  prior 
policy,  binding  on  company ;  Hart  v.  Sandy,  39  W.  Va.  644,  20  S.  £.  665,  holding 
wife  chargeable  with  husband's  knowledge  of  fraud  in  purchase  of  saw  mill,  hus- 
band being  wife's  agent. 

Cited  in  reference  note  in  28  A.  D.  481,  on  agent's  knowledge  of  matters  within 
scope  of  emplojrment  as  notice  to  principal. 

Cited  in  notes  in  2  L.R.A.  734,  on  notice  to  agent  "as  notice  to  principal;  36  A. 
D.  188,  as  to  when  notice  to  officer  or  agent  of  corporation  affects  corporation. 

6  AM.  DEC.  X71,  RIPLEY  v.  GELSTON,  9  JOHNS.  201. 
Recovery  of  money  paid  under  mistake  or  duress. 

Cited  in  Hollingsworth  v.  Stone,  90  Ind.  244,  holding  money  paid  on  void  judg- 
ment to  prevent  sale  of  property,  mistakenly  believing  there  was  no  remedy  re- 
coverable; Mariposa  Co.  v.  Bowman,  Deady,  228,  Fed.  Cas.  No.  9,089,  denying  re- 
covery of  money  paid  to  redeem  land  sold  under  illegal  foreclosure,  plaintiff  not 
resisting  claim;  Chase  v.  Dwinal,  7  Me.  134,  20  A.  D.  352,  holding  money  paid 
under  unlawful  charge  for  boomage,  so  that  logs  could  pass  on,  recoverable; 
Lott  V.  Swezey,  29  Barb.  87,  holding  money  paid  on  judgment  afterward  reversed 
recoverable,  though  payment  not  coerced ;  Britton  v.  Frink,  3  How.  Pr.  102,  hold- 
ing payment  of  attorney's  fees  illegally  demanded,  without  taxation,  recoverable. 
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payment  not  being  voluntary;  Reetide  v.  United  Statee,  2  Ct.  CI.  1,  on  recovery  of 
money  nnUtwfnlly  paid;  Adams  v.  Schiffer,  11  Colo.  15,  7  A.  S.  R.  202,  17  Pac. 
21,  on  what  amounts  to  duress;  Edmonds  v.  Abeel,  20  Hun,  441,  holding  money 
paid  iB  excess  of  lawful  ferry  rate  recoverable  not  being  voluntary  payment. 

Cited  in  notes  in  26  A.  D.  877,  on  what  is  duress;  04  A.  S.  R.  410,  on  duress  of 
goods. 

—  Money  iiald  to  agent. 

Cited  in  Frye  v.  Lockwood,  4  Cow.  454,  holding  money  paid  marshal's  agent 
for  illegal  fine  and  turned  over  to  marshal,  recoverable  from  agent,  where  marshal 
is  real  party;  Mathews  v.  O'Shea,  45  Neb.  200,  03  N.  W.  820,  holding  agent  not 
liable  in  conversion  for  money  received  for  principals,  though  never  paid  over  to 
them;  Butler  v.  Livermore,  52  Barb.  570,  holding  price  of  stock  not  recoverable 
from  agents,  which  had  been  paid  to  principals  long  before  suit. 

—  Money  paid  to  public  offlcera  generally. 

Cited  in  Townshend  v.  Dyckman,  2  B.  D.  Smith,  224,  holding  illegal  fee  paid  to 
examine  records  recoverable;  Teall  v.  Felton,  1  N.  Y.  537,  40  A.  D.  352,  holding 
action  maintainable  against  postmaster  for  detention  of  paper,  though  under  color 
of  United  States  law;  Alston  v.  Durant,  2  Strobh.  L.  257,  40  A.  D.  506,  holding 
money  paid  sheriff  in  exoess  of  lawful  fee  as  condition  for  return  of  runaway 
slave,  recoverable;  Ogden  v.  Maxwell,  8  Blatchf.  310,  Fed.  Cas.  No.  10,458,  hold- 
ing fees  for  more  permits  to  land,  than  required  by  law  recoverable;  The  Rodney, 
Blatchf.  4  H.  226,  Fed.  Cas.  No.  11,003,  holding  mate  having  on  board  provisions 
of  his  own,  entitled  to  recover  enhanced  wages  to  extent  of  board;  Preston  v. 
Bacon,  4  Conn.  471,  holding  promissory  note  void,  the  consideration  of  which  was 
an  excessive  charge  by  officer  for  making  arrest 

Cited  in  note  in  48  A.  D.  724,  on  liability  of  public  officer  for  misconduct  in 
office. 

—  Taxes. 

Cited  in  Boston  4  S.  Glass  Co.  t.  Boston,  4  Met.  181,  holding  payment  of  unau- 
thorized taxes  to  collector  with  warrant,  not  voluntary  and  recoverable;  Maguire 
V.  State  Sav.  Asso.  62  Mo.  344,  holding  money  illegally  charged  as  interest  on  tax 
bills  and  never  paid  over  to  county  recoverable  from  collector;  Fremont,  E.  4  M. 
V.  R.  Co.  V.  Holt  County,  28  Neb.  742,  45  N.  W.  163,  holding  taxes  paid  to  county 
treasurer  of  county  from  which  plaintiff's  county  has  previously  separated,  recover- 
able; Wilson  V.  New  York,  1  Abb.  Pr.  i,  4  E.  D.  Smith,  675,  holding  that  equity 
has  no  jurisdiction  to  enjoin  collection  of  illegal  tax,  law  affording  adequate  rem- 
edy; Gachet  v.  McCall,  50  Ala.  307,  holding  illegal  taxes  paid  under  agreement 
that  land  shall  not  be  sold,  not  recoverable,  though  paid  under  protest;  Galveston 
County  ▼.  €k>rham,  40  Tex.  270,  holding  money  paid  as  occupation  tax  without  pro- 
test not  recoverable;  Lanbom  v.  Dickinson  County,  07  U.  S.  181,  24  L.  ed  026, 
holding  that  one  paying  amount  of  taxes  for  which  land  is  sold,  without  protest, 
to  redeem,  cannot  recover  such  moneys,  though  tax  adjudged  illegal;  BlUott  v. 
Swartwout,  10  Pet.  137,  0  L.  ed  373,  holding  revenue  collector  not  liable  for  excess 
duties,  received  under  instruction  of  treasurer  and  paid  without  protest;  Law  v. 
Nunn,  3  Ga.  00,  holding  money  paid  by  tax  collector  to  county  treasurer  by  mis- 
take in  excess  of  sum  due  recoverable;  Lewis  County  v.  Tate,  10  Mo.  650,  hold- 
ing collector  not  liable  for  taxes  paid  over  to  county,  which  were  collected  in  excess 
of  legal  rate. 

—  Public  improvement  amesaments. 

Cited  in  Bradford  v.  Chicago,  25  III.  411,  holding  assessment  for  opening  street 
recoverable  if  street  is  not  opened  within  reasonable  time. 
Am.  Dec.  Vol.  I.— 50. 
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—  JAcenme  fees. 

Cited  in  La  Salle  County  t.  SSmmoBS,  10  III  618,  holding  lieenae  fee  illfgaHj 
charged  by  county  oommissionen  for  conducting  ferry  recoverable;  Chicago  t. 
Sperbeek,  69  111.  App.  662,  holding  licenee  diarged  for  maintaining  intelUgence 
ofl^  under  ordinance  afterward  declared  inTalid,  reeoyerable;  Chaba  v.  Boniett, 
34  Ala.  400,  holding  fee  paid  for  license  under  statute  afterward  declared  unooo- 
«titutional  not  recoverable ;  Ligonier  t.  Aekerman,  46  Ind.  562,  16  A.  R.  323,  hold- 
ing license  for  selling  liquor,  paid  by  virtue  of  statute  not  recoverable,  though 
statute  afterward  declared  invalid;  Van  Buren  v.  Downing,  41  Wis.  122,  holding 
money  paid  to  secure  license  under  statute  afterward  held  void,  not  recoverable 
from  officer;  De  Bow  v.  United  States,  11  Ct.  CL  672,  holding  bonus  paid  for 
license  to  ship  cotton  into  New  Orleans,  recoverable,  it  appearing  license  no  knger 
required. 

—  Freight. 

Cited  in  Chicago  4  A.  R.  Co.  v.  Chicago,  V.  4  W.  Coal  Co.  79  lU.  121,  holding 
fi*eight  paid  to  railroad  company  in  excess  of  contract,  recoverable,  where  plain- 
tiff had  no  other  means  of  shipping;  Lafayette  4  I.  R.  Co.  v.  Pattison,  41 
Ind.  312,  holding  freight  in  excess  of  contract  paid  under  protest,  in  order  tiiat 
cattle  be  shipped,  reooverable;  Harmony  v.  Bingham,  12  N.  Y.  99,  62  A.  D.  142, 
holding  money  illegally  charged  for  freight  recoverable,  payment  not  being  volun- 
tary; West  Virginia  Transp.  Co.  v.  Sweetzer,  26  W.  Va.  434,  holding  freight  paid 
in  excess  of  legal  rate,  there  being  no  other  way  to  ship,  recoverable;  Tutt  v. 
Ide,  3  Blatchf.  249,  Fed.  Cas.  No.  14,276b,  holding  freight  in  excecss  of  contract, 
demanded  at  destination  before  goods  would  be  delivered,  recoverable;  Bamett  v. 
C  entral  Line  of  Boats,  61  Oa.  439,  holding  freight  unlawfully  charged  reooverable 
when  paid  to  obtain  possession  of  goods;  Kenneth  v.  South  Carolina  R.  Co.  16 
Rich.  L.  284,  18  A.  D.  382,  holding  freight  paid  in  excess  of  rate  allowed  by  law 
not  recoverable. 

6  AM.  DEO.  S7S,  GOSHEN  A  M.  TURNP.  ROAD  ▼.  HURTIN,  t  JOHNS. 

217. 
Stock  SQbscrlptlon^Vslldlty. 

Cited  in  Bennett  v.  Great  Western  Telcg.  Co.  63  Tit  App.  276,  holding  nature 
of  subscriber's  contract  that  of  promissory  note  payable  on  donand;  Highland 
Tump.  V.  M'Kean,  11  Johns.  98,  holding  dbmplaint  on  stock  subscription  d^eetive 
in  not  averring  payment  which  charter  requires  at  time  of  subscription ;  Bxeelsior 
Grain  Binder  Co.  v.  Stayner,  26  Hun,  91,  61  How.  Pr.  466,  holding  aubf«criptioB 
invalid,  where  check  for  ten  per  cent  required  by  statute  was  given  but  payment 
stopped;  Great  Western  Teleg.  Co.  v.  Barker,  66  IlL  App.  402,  holding  proper  as- 
sessment by  directors  on  subscribers  prerequisite  to  liability ;  Taggart  v.  Western 
Maryland  R.  Co.  24  Md.  663;  Napier  v.  Poe,  12  Ga.  170, — holding  subscription  to 
stock  void  unless  part  payment  made  before  organization  where  charier  requires 
such  payment;  Piscataqua  Ferry  Co.  v.  Jones,  39  N.  H.  491,  on  validity  of  sub- 
scription without  cash  payment  where  by-laws  require  ten  per  cent  at  time  of 
subscription;  Hayne  v.  Beauchamp,  6  Smedes  4  M.  616,  holding  note  for  sub- 
scription not  sufficient  where  law  requires  specie;  Crocker  v.  Crane,  21  Wend.  211, 
34  A.  D.  228,  holding  same  as  to  check;  Union  Water  Co.  v.  Kean,  52  N.  J.  Eq. 
Ill,  27  Atl.  1016,  on  necessity  of  payment  as  condition  precedent  to  membership  in 
corporation  on  subscription  to  stock;  Kennebec  4  P.  R.  Co.  v.  Kendall,  31  Me 
470,  holding  agreement  to  subscribe  not  an  express  prmnise  to  pay  for  shares. 

Cited  in  reference  note  in  56  A  D.  77,  on  subscriber  as  stockholder. 

Doubted  in  Clark  v.  Farrington,  11  Wis.  306,  holding  note  secured  by  mortgage 
instead  of  cash,  given  for  subscription,  valid.  ^-^  , 
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—  What  oonstltntes. 

Cited  in  Wemple  v.  St.  Louis,  J.  &  8.  R.  Co.  120  111.  196,  11  N.  B.  906,  holding 
note  for  specified  amount  to  railroad  company  conditioned  on  running  of  cars 
within  specified  time,  a  subscription  to  stock. 

—  When  doe. 

Cited  in  Williams  v.  Meyer,  41  Hun,  645, 11  N.  Y.  Civ.  Proc  Rep.  42,  holding  in- 
stalments on  subscriptions  due  when  subscription  takes  effect  although  terms 
were  when  required  by  directors;  Sands  v.  St.  John,  36  Barb.  628,  23  How.  Pr. 
140,  holding  that  action  may  be  c<»nmenced  on  capital  stock  note  to  mutual  insur- 
ance company  without  demand  at  expiration  of  twelve  months;  Washington 
County  Mut  Ins.  Co.  v.  Miller,  26  Vt.  77 ;  Howland  v.  Edmonds,  24  N.  Y.  307,  23 
How.  Pr.  152  (reversing  83  Barb.  433), — ^holding  mutual  insurance  company  note 
payaUe  on  demand  though  by  terms  as  directors  require. 

—  liiablllty  of  snbecrlber. 

Cited  in  Re  South  Mountain  Consol  Min.  Co.  7  Sawy.  30,  5  Fed.  403,  holding 
that  code  does  not  create  personal  liability  for  assessments  on  mining  stock  un- 
less incurred  by  subscription;  CucuUu  v.  Union  Ins.  Co.  2  Rob.  (La.)  573;  Spear 
V.  Crawford,  14  Wend.  20,  28  A.  D.  518, — holding  subscriber  liable  for  debts  of 
company  to  amount  of  stock  although  no  part  of  subscription  paid;  Ft.  Edward 
&  Ft.  M.  PL  Road  Co.  v.  Payne,  17  Barb.  567,  holding  that  subscriber  to  stock  of 
plank  road  company  not  liable  on  implied  promise;  Franklin  Glass  Co.  v.  Alex- 
ander, 2  N.  H.  380,  9  A.  D.  92,  denying  liability  of  subscriber  who  sold  before 
assessment  and  repurchased. 

Cited  in  reference  notes  in  17  A.  D.  448;  40  A.  D.  858,— on  liability  of  stock- 
holder on  subscription  for  stock;  81  A.  D.  394,  on  corporation's  right  of  action 
against  delinquent  subscriber. 

Cited  in  note  in  60  A.  D.  51,  on  subscriber's  liabili^  on  subseription  for  cor- 
porate stodL 

—  Bnforcement. 

Cited  in  Small  v.  Herkimer  Mfg.  &  Hydraulic  Co.  2  N.  Y.  830  (reversing  21 
Wend.  278),  holding  that  forfeiture  of  stock  for  nonpayment  of  subscription  pre- 
cludes action  to  recover  any  part  of  subscription;  Van  Ankin  v.  Westfall,  14  Johns. 
233,  holding  that  assumpsit  lies  at  suit  of  corporation  on  agreement  by  subscribers 
to  pay  as  required  by  trustees;  Milford  4  C.  Tump.  Co.  v.  Brush,  10  Ohio,  HI, 
36  A.  D.  78,  holding  organization  of  parties  named  in  charter  and  opening  sub- 
scription books  sulScient  to  authorize  enforcement;  Beene  v.  Cahawba  &  M.  R.  Co. 
3  Ala.  660;  Selma  4  T.  R.  Co.  v.  Tipton,  5  Ala.  787,  89  A.  D.  344;  Hartford  k  N. 
H.  R.  Go.  V.  Kennedy,  12  Conn.  499;  Barbee  v.  Jacksonville  k  A.  PI.  Road  Co.  6 
Fla.  262;  Hightower  v.  Thornton,  8  6a.  486,  52  A.  D.  412;  Gratz  v.  Redd,  4  U. 
Mon.  178;  Commercial  Bank  v.  State,  6  Smedes  &  M.  599,  45  A.  D.  280;  Northern 
R.  Co.  V.  Miller,  10  Barb.  260;  Eastern  PI.  Road  Co.  v.  Vaughan,  20  Barb.  155; 
Harlem  Canal  Co.  v.  Seexas,  2  Hall,  504;  Sagory  v.  Dubois,  3  Sandf.  Ch.  466,^ 
holding  authority  to  forfeit  stock  for  non-payment  of  called  instalments  a  cumula- 
tive remedy;  Hibemia  Tump.  Road  Co.  v.  Henderson,  8  Serg.  t  R.  219,  11  A.  D. 
593  (dissenting  opinion),  on  right  to  maintain  action  for  subscription  where 
charter  provides  for  forfeiture;  Re  Long  Island  R.  Co.  19  Wend.  37,  32  A.  D.  429, 
holding  that  corporation  has  not  power  to  create  by  law  subjecting  shares  to  for- 
feiture unless  authorized  by  charter;  Great  Western  Tel^.  Co.  v.  Haight,  49  111. 
App.  633,  on  necessity  of  pleading  want  of  consideration  as  defense  in  action  on 
stock  subscription. 

Cited  in  reference,  note  in  39  A.  D.  358,  on  statutory  remedy  of  corporation 
io  sell  shares  of  delinquent  stockholder. 
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Cited  in  notes  in  98  A.  &  R.  3M,  on  aetion  to  enforee  penoiua  limlnlity  of  sob- 
•criben  to  eorporate  etock  where  tlitre  ie  an  ezpieei  promiee  to  pay;  47  Ti.K.A. 
28t,  on  proTiei<m  for  forfeitnre  ae  a  mere  eamnlatiTe  reme^f  in  preventing  cn- 
foreeability  of  enbeeriptioo  eontraet* 

Dietinguiehed  in  Burrows  t.  Smith,  10  N.  T.  660,  holding  that  no  aetioB  See 
lor  eubecription  to  stodL  in  exeeet  of  eharter  amount  against  unreoognined  sah- 
seriber. 
Negotiable  liietrvBiaita. 

Cited  in  Vermont  C.  R.  Co.  t.  Clayes,  21  Vt  30,  holding  note  giren  for  sob- 
seriptaon  to  stoclc  of  railroad  founded  on  suffident  consideration;  Adams  t.  Haek- 
ett,  27  N.  H.  289,  60  A.  D.  876;  Cobum  t.  Odell,  80  N.  H.  640;  Cheslej  t.  Cliealej, 
87  N.  H.  229;  Grabosski  t.  Qewers,  44  N.  T.  a  R*  127,  17  N.  Y.  Snpp.  628,~^mld- 
ing  that  affirmative  of  showing  no  eonsidMation  with  defense  in  aetioB  <m.  note 
pajable  "to  order;"  Bristol  ▼.  Warner,  19  Conn.  7,  holding  that  pronuaaory  note 
negotiable  in  fonn  though  not  negotiated  imports  consideration  between  maker, 
payee  and  indorsee;  Camwright  t.  Gray,  127  N.  T.  92,  24  A.  S.  R.  424,  12  LJLA. 
846,  27  N.  B.  886  (affirming  67  Hun,  618,  11  N.  Y.  Supp.  278),  holding  that  note 
payable  to  "A"  imports  consideration  under  statute;  Paine  t.  Noelke,  54  How. 
Pr.  888,  upholding  presumption  of  oonsideration  iDr  note,  though  words  ''for  Talue 
received"  are  not  ussd;  Horn  t.  Fuller,  6  N.  H.  611;  Paine  v.  Noelke,  11  Jones  4 
S.  176, — holdii^  oonsideratioo  presumed  in  case  of  non-negotiable  bills  and  notes. 

Cited  in  note  in  12  UELA.  846,  on  presumptions  as  to  consideration  for  nego- 
tiable paper. 

—  Days  of  grace. 

Cited  in  Hamilton  Oin  4  Mill  Co.  v.  Siidcer,  74  Tes.  61,  11  S.  W.  1066,  holding 
note  payable  to  payee  only,  entitled  to  days  of  grace. 

Disapprored  in  Backus  t.  Danforth,  10  Conn.  297,  holding  non-negotiable  notes 
not  entitled  to  days  of  grace. 

—  What  are  prondseory  noCea. 

Cited  in  White  y.  Smith,  H  lU.  861,  20  A.  R.  261 ;  Stillwell  t.  Craig,  68  Mo. 
24 ;  Protection  Ins.  Co.  t.  Bill,  81  Conn.  684,— holding  note  for  subscription  pay- 
able ''as  directors  require"  sufficiently  absolute  as  to  time  to  constitute  promiasoiy 
note;  Hall  y.  Fanner,  6  Denio,  484,  holding  guaranty  of  payment  indorsed  on 
promissory  note,  though  given  at  same  time  not  promissory  note;  Seymour  t. 
Van  Slyck,  8  Wend.  403,  holding  negotiability  not  essential  to  validity  of  promis- 
sory note;  Kimball  t.  Huntington,  10  Wend.  676,  26  A.  D.  690,  holding  that  *Dne 
A  twenty  dollars  payable  on  demand^  is  promissory  note  within  statute;  Frank- 
lin T.  March,  6  N.  H.  364,  26  A.  D.  462,  holdiog  following  instrument  ''good  to 
R.  C.  or  order  for  thirty  dollars,  borrowed  money"  sufficient;  Whitaker  ▼.  Bram- 
son,  2  Paine,  209,  Fed.  Cas.  No.  17,626,  on  necessity  of  use  of  words  '^ralue  re- 
ceiyed"  in  promissory  note;  Considerant  t.  Brisbane,  14  How.  Pr.  487,  holding 
that  instrument  in  form  of  promissory  note  stating  consideration  not  paid,  im- 
plying transfer  on  payment,  not  promissory  note;  Durham  t.  Manrow,  2  M.  Y.  633 
(dissenting  opinion),  on  essentials  of  promissory  note. 

—  Negotiability;  essentials. 

Cited  in  Kendall  v.  OaWin,  16  Me.  131,  82  A.  D.  141,  holding  words  "order*  or 
"bearer"  not  necessary  to  constitute  negotiable  instrument;  Dickerman  ▼.  North- 
em  Trust  Co.  176  U.  8.  181,  44  L.  ed.  423,  20  Sup.  Ct.  Rep.  311,  holding  n^o- 
tiability  of  bonds  due  on  or  before  certain  date,  not  defeated  by  proriaion  i 
them  redeemable  by  instalments  determined  by  drawings. 
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—  When  demand  necessary. 

Distinguished  in  Payne  t.  Slate,  39  Barb.  634,  holding  demand  neoeasary  where 
receipt  says  "to  his  credit  on  our  books  at  6  per  cent  interest.'' 

—  lilablllty  of  Indorser. 

Cited  in  De  Haas  v.  Dibert,  30  L.R.A.  189,  17  C.  C.  A.  79,  28  U.  8.  569,  70  Fed. 
227,  holding  one  to  whom  payee  assigns  negotiable  note  without  recourse,  liable 
on  his  indorsement  thereof. 

—  Notice  to  indorser. 

Cited  in  Smedes  t.  Bank  of  Utica,  20  Johns.  372,  holding  indorsed  note  delivered 
for  coUecticm  gives  rise  to  implied  undertaking  to  notify  indoraers  of  default. 

6  AM.  DB€.  27ft,  STARR  ▼.  VANDERHETDKN,  9  JOHNS.  SftS. 
Relations  between  attorney  and  client. 

Cited  in  Yonge  v.  Hooper,  73  Ala.  119,  holding  that  attorney  and  client  sustain 
to  each  other  relation  of  trustee  and  cestui  que  trust;  Brotherson  v.  Consalus,  26 
How.  Pr.  213,  holding  that  attorney  may  maintain  action  on  judgment  purchased 
by  him;  Re  Barkley,  42  App.  Div.  697,  61  N.  Y.  Supp.  742,  holding  that  supreme 
court  has  jurisdiction  to  hear  and  determine  controversies  between  attorney  and 
client;  Brown  v.  Bulkley,  14  N.  J.  Eq.  461 ;  Harper  v.  Perry,  28  Iowa,  67, — ^holding 
purchase  by  attorney  void  or  status  that  of  trustee;  Mundy  v.  Schauta,  62  N.  J. 
£q.  744,  80  AtL  322,  <m  power  of  court  to  summarily  order  attorney  to  pay  over 
mcmey  to  client;  Gruby  v.  Smith,  18  111.  App.  43;  Aiken  v.  Van  Wert,  38  Misc. 
379,  77  N.  Y.  Supp.  881;  Whitehead  v.  Kennedy,  69  N.  Y.  462;  De  Rose  v.  Fay,  3 
Edw.  Ch.  369, — on  relation  between  attorney  and  client;  Brock  v.  Barnes,  40  Barb. 
621,  holding  agreement  between  attorney  and  client  giving  benefits  to  attorney  sub* 
jeet  to  special  scrutiny. 

Cited  in  reference  notes  in  16  A.  D.  628,  on  dealings  between  attorney  and  dient; 
91  A.  D.  662,  on  contracts  between  attorney  and  client. 

Cited  in  notes  in  83  A.  S.  R.  186,  cm  reqidrements  in  dealings  between  attorneys 
and  clients;  9  L.ILA.  91,  on  burden  of  proof  in  transactions  between  attorney 
and  client;  24  B.  R.  C.  693,  on  right  of  attorney  to  purchase  from  dient. 

—  €k>nipen8atlon. 

Cited  in  Stockholm  v.  Robbins,  24  Wend.  109,  holding  that  attorney  may  demand 
retaxation  of  costs  after  discontinuance;  Stanton  v.  Haskin,  1  MacArth,  668,  29 
A.  R.  612,  holding  agreements  between  attorney  and  client  fairly  made  for  contin- 
gent fees  valid;  Elmore  v.  Johnson,  143  III.  613,  36  A.  S.  R.  401,  21  L.R.A.  366, 
32  N.  E.  413,  holding  that  before  an  attorney  undertakes  his  client's  business  he 
may  contract  with  reference  to  oompensaticn ;  Re  Fitzsinunons,  77  App.  Div.  346, 
79  N.  Y.  Supp.  194,  holding  retainer  agreeing  to  pay  former  attorney's  charges 
champertous;  Backus  v.  Byron,  4  Mich.  536,  holding  retainer,  in  ejectment,  client 
advandng  expenses,  attorney  to  be  paid  out  of  result,  champertous. 

6  AM.  DBO.  a7«,  JACKSON  ▼.  VOSBURGH,  9  JOHNS.  870. 
Partition  by  parol. 

Cited  in  Tomlin  v.  Hilyard,  43  111.  300,  92  A.  D.  18;  John  v.  Sabattis,  69  Me. 
473, — holding  parol  partition  by  tenants  in  common  valid  when  followed  by  twenty 
years  continuous  possession;  Berry  v.  Seawall,  13  C.  C.  A.  101,  31  U.  S.  App.  30,  66 
Fed.  742,  holding  that  parol  partition  consummated  by  possession  for  less  than 
statutory  period  does  not  vest  title;  Ryerss  v.  Wheeler,  26  Wend.  434,  37  A.  D. 
243,  upholding  parol  partition  followed  by  possession  in  conformity  to  it  for  thirty 
years;  Dow  v.  Jewell,  18  N.  H.  340,  46  A.  D.  371,  holding  that  parol  partition  may 
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be  mmde  of  Undt  held  under  tnut  anting  bj  implicatioii  of  law;  Mount  t.  Mor- 
ton, 20  Barb.  123;  Wood  t.  Fleet,  M  N.  Y.  409,  93  A.  D.  628;  Tajlor  t.  ICllard, 
118  N.  Y.  244,  6  L.RJL  667,  23  N.  E.  376,— holding  that  tenanU  in  common  maj 
partition  bj  parol,  eadi  retaining  exelnsiTe  possession ;  Jackson  ex  dem.  GsLmsej 
T.  Livingston,  7  Wend.  136,  holding  that  election  ''followed  by  possession  operates 
as  parol  partition  where  grant  is  to  several  to  be  divided  bj  "election;"  Hunt  t. 
Rabitoay,  125  Mich.  137,  84  A.  S.  R.  ff63,  84  N.  W.  59,  holding  recitals  in  deed  and 
possession  with  acquiescence  for  fifty  years  sufficient  proof  of  partition. 

Cited  in  reference  notes  in  37  A.  D.  245,  on  validity  of  parol  partition;  24  A. 
D.  345,  on  validity  of  parol  partition  followed  by  possession. 

Cited  in  notes  in  23  A.  D.  393,  on  jurisdiction  to  make  partition ;  92  A.  D.  122, 
123,  on  validity  of  parol  partitions  notwithstanding  statute  of  frauds;  92  A.  D. 
123,  on  validity  of  parol  partition  of  trust  estates;  4  A.  D.  266,  on  validity'  of 
partition  by  parol  fbllowed  by  posseisiwi;  3  LJLA.(N.S.)  807,  on  elTect  c^  pos- 
session, in  abaenoe  of  writing,  to  aatisty  statute  of  frauds  with  respect  to  partitioB. 

Criticised  in  Den  ex  dem.  Woodhull  v.  Longstreet,  18  N.  J.  L.  405,  holding  that 
statute  of  frauds  requires  deed  to  make  valid  partition. 
—  An  estoppel. 

Cited  in  Bompart  v.  Roderman,  24  Mo.  385,  holding  that  partition  does  not  eatop 
party  from  going  behind  decree  and  showing  other  parties  had  no  title. 

•  AM.  DICG.  277,  YKOMAN8  v.  OHATTiSiTON,  9  JOHNS.   295. 
Oontraou  void  ngntsal  pmbUe  policy. 

Cited  in  BeU  v.  Leggett,  7  N.  Y.  176,  holding  third  person's  note  to  eraditor  on 
consideration  of  signing  debtor's  discharge  without  debtor's  knowledge  void;  Fsn- 
ner  v.  Dickey,  1  Flipp.  34,  Fed.  Caa.  No.  4,729;  Clement's  A|^>eal,  52  Conn.  464; 
O'Shea  v.  Collier  White  Lead  4  (HI  Co.  42  Mo.  397,  97  A.  D.  332,— holding  note 
given  as  part  of  secret  agreement  lor  signing  composition  deed  void ;  Qray  v.  Hook, 
4  N.  Y.  449,  holding  agreement  to  divide  emoluments  of  public  office  void ;  Sharp 
V.  Teese,  9  N.  J.  L.  352,  17  A.  D.  479,  holding  insolvent's  note,  to  creditm*,  oon- 
sideration  being  withdrawal  of  oppoaition  to  discharge  under  insolvent  laws,  void; 
Leggett  V.  Peet,  1  La.  288,  on  invalidity  and  noneffectiveness  of  assignment  ol  past 
due  note  in  consideration  of  withdrawal  of  opposition  to  dischaige  in  insolvency. 

Cited  in  reference  notes  in  40  A.  D.  524,  on  contracts  deemed  void  as  against 
public  policy;  18  A.  D.  403,  on  validity  of  contract  prohibited  by  statute;  §9  A.  D. 
208,  on  validity  of  preference  to  certain  creditors  for  not  opposing  debtor's  dis- 
charge; 41  A.  D.  505,  on  invalidity  of  note  given  creditor  in  consideration  of  his 
joining  in  assignment  for  benefit  of  creditors,  or  in  withdrawal  of  oppoaition  to 
debtor's  discharge. 
Inquiry  into  oonaidemtlon  of  noCea. 

Cited  in  Poe  v.  Jnatioes  of  Peace,  Dudley  (Oa.)  249,  holding  that  oonsideratioo 
of  void  note  cannot  be  inquired  into  in  hands  of  innocent  indorsee  withont  notice. 

•  AM.  DEO.  279,  JOHNSON  ▼.  WEBa>,  9  JOHNS.  SIO. 
Bills,  notes,  or  <^eck8  na  payment. 

Cited  in  Muldon  v.  Whitlock,  1  Cow.  290,  13  A.  D.  533,  holding  account  for  sup- 
plies for  ship  charged  to  several  owners  not  discharged  by  note  of  two;  Witherby 
V.  Mann,  11  Johns.  518,  holding  note  given  in  satisfaction  of  judgment  extinguirii- 
ment  of  judgment  debt;  Hall  v.  Stevens,  40  Hun,  578,  holding  acceptance  of  dimft 
of  insolvent  bank  on  sale  of  property  not  conclusive  of  acceptance  as  payment; 
Lewis  V.  Losee,  3  Wend.  79,  holding  note  with  sureties  talnn  by  landlord  after 
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distress  with  agreement  to  relinquish  distress,  not  ^yment;  Ontario  Bank  v. 
Lightbodj,  13  Wend.  101,  27  A.  D.  179  (affirming  11  Wend.  9),  holding  payment 
in  bills  of  insolvent  bank  not  satisfaction  of  debt;  H.  F.  Cady  Lumber  Co.  v. 
Greater  America  Expoaition,  4  Neb.  (Unof.)  268,  93  N.  W.  961;  Pratt  v.  Foote, 
12  Barb.  209, — ^holding  entries  in  bank's  books  showing  note  paid  by  check  not 
conclusive  that  check  was  in  payment;  Qlenn  v.  Smith,  2  Gill  k  J.  493,  20  A.  D. 
452,  holding  agreement  to  take  note  as  payment  not  established  by  words  "in 
payment  of  above  account"  in  receipt;  Johnson  ▼.  Bank  of  North  America,  5 
Robt.  554,  holding  acceptance  of  one  negotiable  instrument  in  place  of  another 
not  payment  unless  specially  so  agreed ;  Wallace  v.  Agry,  4  Mason,  336,  Fed.  Cas. 
No.  17,096;  Thorman  v.  Polya,  1  Misc.  176,  20  N.  Y.  Supp.  689,  48  N.  Y.  8.  R. 
672, — holding  presumption  that  note  given  in  exchange  for  receipted  bill  is  in 
payment,  disprovable  by  parol;  Heively  v.  Matteson,  54  Iowa,  505,  6  N.  W. 
732,  holding  mortgage  lien  valid  between  parties,  although  original  notes  surren- 
dered and  other  forms  of  indebtedness  substituted;  Dille  v.  White,  132  Iowa,  327, 
10  L.RJV..(N.S.)  610,  109  N.  W.  909;  Harris  v.  Lindsay,  4  Wash.  C.  C.  271,  Fed. 
Cas.  No.  6,124;  Hays  t.  McClurg,  4  Watts,  452;  Riverside  Iron  Works  t.  Hall, 
64  Mich.  165,  31  N.  W.  152, — holding  that  agreement  to  take  note  as  payment 
may  be  shown  by  acts  or  conduct;  Real  Estate  Bank  v.  Rawdon,  5  Ark.  558; 
Foster  v.  Hill,  36  N.  H.  526;  Union  Bank  v.  Smiser,  1  Sneed,  501;  Lee  v.  Fon- 
taine, 10  Ala.  755,  44  A.  D.  505, — holding  question  for  jury  whether  note  is  taken 
absolutely  as  payment;  Smith  v.  Harper,  5  Cal.  329,  holding  surrender  of  note 
prima  facie  evidence  of  its  payment;  First  Nat.  Bank  v.  Newton,  10  Colo.  161, 
14  Pac  428,  holding  former  silent  partners  liable,  although  original  note  sur- 
rendered after  his  retirement  and  new  note  substituted;  Corbit  v.  Bank  of 
Smyrna,  2  Harr.  (Del.)  236,  30  A.  D.  635,  denying  implied  agreement  to  take 
bank  notes  as  money  in  payment  of  precedent  debt;  Mitchell  t.  Cotton,  2  Fla. 
136,  holding  canceled  note  basis  of  action  against  maker  and  surety  where  renewal 
note  void  for  usury;  Hoeflinger  v.  Wells,  47  Wis.  628,  3  N.  W.  589,  holding  taking 
of  individual  note  of  partner  not  payment  of  firm  debt  unless  affirmatively 
shown;  Godfrey  ▼.  Cnsler,  121  Ind.  203,  22  N.  E.  999,  holding  that  acceptance  of 
paper  which  maker  had  no  capacity  to  make  does  not  discharge  prior  liability; 
Winship  v.  Bank  of  United  States,  5  Pet.  529,  8  L.  ed.  216  (dissenting  opinion), 
on  effect  of  giving  note  on  original  debt. 

Cited  in  reference  notes  in  42  A.  D.  383,  on  effect  of  accepting  note  for  pre- 
existing debt;  24  A.  D.  640;  27  A.  D.  192, — as  to  when  note  given  by  debtor  or 
third  person  operates  as  payment. 

Cited  in  notes  in  37  A.  D.  48,  on  extinguishment  of  debt  by  note  or  order; 
10  A.  D.  685,  on  payment  by  note;  12  L.R.A.  224,  cm  effect  of  taking  security  as 
influenced  by  kind  taken  and  time  of  taking. 
—  Note,  etc.,  of  third  person. 

Cited  in  Damall  v.  Morehouse,  36  How.  Pr.  511,  holding  check  of  third  person 
not  satisfaction  unless  so  agreed;  Davis  v.  Allen,  3  N.  Y.  168;  Re  Ouimette,  1 
Sawy.  47,  Fed.  Cas.  No.  10,622;  Dunlap  v.  Shanklin,  10  W.  Va.  662;  Jaffrey 
T.  Cornish,  10  N.  H.  505;  Merrick  v.  Boury,  4  Ohio  St.  60;  Poole  v.  Rice,  0 
W.  Va.  73;  Heidenheimer  v.  Lyon,  3  E.  D.  Smith,  54;  Allen  v.  King,  4  McLean, 
128,  Fed.  Cas.  No,  226;  Wehrlin  v.  Schmutz,  1  N.  Y.  City  Ct.  Rep.  101,— holding 
taking  third  person's  note  for  debt  not  payment  unless  expressly  agreed;  Griffith 
V.  Grogan,  12  Cal.  317,  holding  original  debt  not  extinguished  by  accepting  third 
person's  note  for  amount  unless  received  by  express  agreement  as  payment; 
Slocomb  V.  Lurty,  Hempst.  431,  Fed.  Cas.  No.  12,949,  holding  that  draft  of  third 
person  does  not  discharge  original  obligation  unless  received  unconditionally  as 
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paTBMBt;  Oimfton  Bank  ▼.  Hani,  4  N.  H.  488;  Boardman  ▼.  Steele,  IS  Conn. 
647;  Gardner  y.  Gorham,  1  Dougl.  (Mich.)  607;  Oibaon  ▼.  Toby,  63  Barb.  191,— 
holding  reeeiTing  third  person's  note  on  sale  of  property  not  payment  in  absenee 
of  special  agreement;  Ford  y.  Mitchell,  16  Wis.  306,  holding  receipt  of  third 
person's  note  on  sale  of  goods  deemed  payment  imless  contrary  shown;  Appletoa 
▼.  Kennon,  10  Mo.  637;  Deylin  y.  Chamblin,  6  Minn.  468,  Gil.  326,— holding  taking 
third  person's  note  not  prima  faeie  eridence  that  same  was  taken  in  payment; 
Chase  y.  Byrne,  2  Edw.  Ch.  492,  holding  deliyery  and  acceptance  of  third  per- 
son's note  for  judgment  not  paymoit  unless  affinnatiyely  shown;  Oleott  t.  Ra^ 
bone,  6  Wend.  400,  hc^diig  d^yery  oi  old  note  and  taking  third  person's  che^ 
for  part  and  new  note,  not  payment;  Frisbie  ▼.  Lamed,  21  Wend.  460,  holding  ac- 
ceptance of  third  person's  note  from  one  partner,  balanee  in  cash,  accord  and 
satisfaction;  Re  Hurst,  1  Flipp.  462,  Fed.  Gas.  No.  6,926;  FMunster  ▼.  Wi throw. 
12  W.  Va.  611;  Eastman  y.  Porter,  14  Wis.  40;  Cheltenham  Stone  A  Gravel  Co. 
y.  Gates  Iron  Works,  124  IlL  623,  16  N.  E.  923  (affirming  23  IlL  App.  636),— 
holding  receipt  in  full  on  deliyery  of  third  person's  w>te  not  sufficient  to  estab- 
lish note  as  pajrment;  Kephart  ▼.  Butcher,  17  Iowa,  240,  holding  receipt  by  payes 
from  maker  ctf  note  of  third  person's  note  deemed  conditional  satisfactioB; 
Gttkm  T.  Doherty,  43  Miss.  688,  holding  that  giving  of  husband's  note  for  wife's 
debt  does  not  preclude  action  against  wife;  Pope  y.  Nance,  1  Stew.  (Ala.)  364, 
18  A.  D.  60,  holding  Arm  debt  not  discharged  by  one  partner,  after  diflsolutkm, 
giving  forged  note  of  third  person;  Porter  v.  Talcott,  1  Ow.  369,  holding  agenfs 
note  given  at  time  of  sals  no  payment  unless  by  express  agreement;  Higby  v.  New 
York  A  H.  R.  Co.  7  Abb.  Pr.  260,  3  Bosw.  407,  hoUUng  receipt  in  fuU  on  deUveiy 
of  agent's  note  not  sufficient  to  establish  note  as  payment. 

Cited  in  note  in  10  L.RJk.(NJ9.)  620,  621,  on  effect  of  transfers  on  contempo- 
rary contracts,  without  indorsement,  of  worthless  cheek  or  note  of  third  person. 

Distinguished  in  Whitbeck  v.  Van  Ness,  11  Johns.  400,  6  A.  D.  383,  holding 
note  of  third  person  received  by  vendor  deemed  accepted  in  payment  unless  con- 
trary proved;  Dick  v.  Flanagan,  122  Ind.  277,  7  hJSLA.  600,  23  N.  B.  766, 
holding  person  taking  third  person's  note  and  merging  same  in  judgment  estopped 
from  denying  that  note  was  payment. 

Criticised  in  White  v.  Howard,  1  Sandf.  81,  holding  tJiat  receipt  of  third  person*! 
check  for  goods  sold  operates  as  payment. 
Evidence  to  explain  vrrlttng. 

Cited  in  Niles  v.  Ctilver,  8  Barb.  206,  holding  evidence  explaining  memorandum 
acknowledging  receipt  of  apples  "to  be  forwarded  at  so  much  per  barrel"  inadmis- 
sible; Wallace  v.  Rogers,  2  N.  H.  606,  holding  evidence  showing  written  war- 
ranty of  hops  effective  only  if  carried  to  particular  place  admissible;  Brocto  v. 
Maltbie,  4  Stew,  k  P.  (Ala.)  06  (disssntt^  opinion),  on  admissibiUty  of  evidence 
to  explain  writing. 
*  Conciusiveneas  of  receipts. 

Cited  in  Giddings  v.  Munson,  4  Vt.  808;  MiUiken  v.  Brown,  1  Rawle,  891,— 
holding  receipt  not  conclusive  evidence  of  what  it  contains;  Kellogg  v.  Richards, 
14  Wend.  116,  holding  "technical  receipt"  only  can  be  explained  by  parol  evidence; 
Tarver  v.  Rankin,  8  Ga.  210,  holding  receipt  for  money  explainable  when  there  hss 
been  imposition  practised  in  obtaining  it;  The  Charlotte  v.  Hammond,  0  Mo.  69, 
43  A.  D.  636;  Egleston  v.  Knickerbacker,  6  Barb.  468, — ^holding  receipt  explain- 
able as  to  the  consideration  part  when  explanation  consistent  with  instrument; 
McCrea  v.  Punnont,  16  Wend.  460,  30  A.  D.  103,  holding  consideration  clause 
in  deed  open  to  explanation  by  parol  proof. 
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Kew  trial;  weight  of  evidence. 

Cited  im  Irwin  t.  Morell,  Dudley  <Ga.)  72,  on  granting  new  trial  because  verdiet 
against  weight  of  eTidence. 

6  AM.  DBC.  280,  TAFT  ▼.  BREWSTBR,  9  JOHNS.  SS4. 

Ldability  of  principals  on  contracts  signed  t>7  agents— Private  agents. 

Cited  in  Booth  r.  Fturmers'  A  M.  Nat.  Bank,  4  Lans.  301,  denying  bank's  Uability 
on  satisfaction  piece  running  in  name  of,  and  signed  by,  president  as  such  without 
bank's  seal;  Barker  t.  Mechanics'  F.  Ins.  Co.  3  Wend.  04,  20  A.  D.  664,  holding 
insurance  company  not  bound  on  note  given  by  its  president  in  his  own  name  to 
which  he  added  official  designation;  Savings  Bank  v.  Davis,  8  Conn.  101,  denying 
corporate  liability  for  mortgage  deed  executed  under  seal  of  agent,  although  it 
was  authorised;  Mitchell  v.  St  Andrew's  Bay  Land  Co.  4  Fla.  200,  dismissing  ac- 
tion against  land  company  on  covenant  in  lease  made  under  its  committee's 
private  seals;  Cortland  Wagon  Co.  v.  Lynch,  82  Hun,  173,  31  N.  Y.  Supp.  325, 
denying  liability  of  principal  on  note  signed  by  agent,  when  former's  name  does 
not  appear  in  body  or  signature;  Von  Steen  v.  Beatrice,  36  Neb.  421,  64  N.  W. 
677,  holding  provision  of  municipal  charter  requiring  petition  for  improvements 
to  be  signed  by  property  owners  not  complied  with  by  signatures  of  husbands 
of  property  owners  as  latter  would  not  be  bound  thereby;  Lay  v.  Austin,  25  Fla. 
033,  7  So.  143  (dissenting  opinion),  on  liability  of  company  on  assignment  of 
note  and  mortgage  signed  by  officers  individually,  under  private  seals  *'on  part  of 
company;"  Stott  v.  Rutherford,  7  MacArth.  7  (dissenting  opinion),  on  validity 
of  lease  disclosing  principal,  executed  in  ccnnmittee's  individual  names  and  con- 
taining reciprocal  covenants. 

Cited  in  reference  note  in  20  A.  D.  60,  as  to  when  principal  is  bound  by  sealed 
contract  or  deed  of  agent. 

Cited  in  note  in  8  E.  R.  C.  630,  on  necessity  that  deed  by  agent  be  executed  in 
name  of  principal. 

Distinguished  in  Bank  of  Genesee  v.  Patchin  Bank,  10  N.  Y.  812,  holding  bank 
liable  on  authorised  indorsement  of  draft  by  cashier  as  such  in  regular  course  of 
business,  known  and  received  by  payee  as  bank's  obligation. 
—  Public  officers  or  agents. 

Cited  in  Duncan  v.  Niles,  82  111.  632,  83  A.  D.  203,  holding  unauthorized  note 
reciting  that  county  promised  to  pay,  which  was  signed  by  county  judge  with 
official  title  added,  unenforceable  against  county  because  unauthorized;  State  v. 
Allis,  18  Ark.  260,  denying  liability  of  state  for  services  under  contract  signed 
by  state  officials  and  sealed  with  their  private  seals. 

Personal  liability  of  agents  on  contracts  signed  by  them— Private  agents, 
generally. 

Cited  in  Stinchfield  v.  Little,  1  Me.  231,  10  A.  D.  65,  holding  name  and  seal  of 
private  principal,  affixed  to  deed,  necessary  to  exonerate  agent  signing  personally 
but  adding  "agent;"  Barker,  R.  A  C.  Co.  v.  Bowman,  11  Kulp,  237,  holding  that 
maker  of  note  signing  as  "agent"  without  disclosing  <m  note  name  of  principal  is 
alone  liable;  Rollins  v.  Phelps,  5  Minn.  463,  Gil.  373,  holding  agents  liable  on 
contract  for  personal  services  where  they  signed  individually  and  each  added 
word  "agent;"  Kiersted  v.  Orange  ft  A.  R.  Co.  3  Thomp.  A  C.  664,  1  Hun,  161, 
(reversed  in  60  N.  Y.  343,  25  A.  R.  100,  55  How.  Pr.  52),  holding  lease  binding 
personally  upon  party  described  therein  as  general  agent  who  covenants  to  pay 
rent  and  personally  executes  it;  Ormsby  v.  Kendall,  2  Ark.  338,  holding  part  owner 
of  steamboat,  signing  simply  his  name,  to  note  of  "steamer  and  owners,"  person- 
ally liable;  Fogg  v.  Virgin,  10  Me.  352,  36  A.  D.  757,  holding  trustees  of  volun* 
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tary  aMoeUtioii  to  deteribed  im  body  of  note,  bat  simply  affixing  tbeir  names  I 
to»  penonally  reapontibk;  Roger  Williams  Nat.  Bank  y.  Groton  Mfg.  Co.  16  R.  L 
504,  17  AtL  170,  allowing  personal  recovery  at  law  against  trustees  of  estate, 
on  note  indorsed  by  them  as  sock ;  Fiske  y.  Eldridge,  78  Mass.  474,  holding  maker 
of  note  payable  to,  and  indorsed  by,  himself  as  trustee,  bound  personally ;  Brinker- 
hoff  y.  Phelps,  43  Barb.  41^,  holding  trustee  signing  as  such  personally  liable  for 
breach  of  unauthorized  contract  to  convey  lands ;  Pumpelly  v.  Phelps,  40  N.  Y.  58, 
100  A.  D.  408,  holding  trustee  personally  liable  on  unauthorized  contract  to 
convey  land  which  he  signed  in  his  own  name  adding  ''trustee;"  Trademen's 
Nat.  Bank  y.  Looney,  99  Tenn.  278,  68  A.  8.  R.  830,  38  L.R.A.  837,  42  S.  W.  149, 
declining  to  relieve  from  personal  responsibility  indorser  of  note  adding  word 
"trustee"  to  his  name;  Davis  v.  Garr,  6  N.  T.  124,  S6  A.  D.  387,  holding  action  on 
note  payable  to  certain  persons  as  trustees  of  named  company  or  their  successors, 
maintainable  by  persons  named,  although  they  had  been  succeeded  by  others. 

Cited  in  reference  notes  in  11  A.  D.  30,  on  personal  liability  of  agents  upon 
contracts;  20  A.  D.  624,  on  personal  liability  of  agent  on  sealed  contracts. 

Cited  in  notes  in  2  A.  D.  514,  on  personal  liability  of  agent  signing  by  addition 
of  descriptive  title  merely;  57  A.  R.  537,  on  binding  effect  as  against  agent  of 
contract  made  on  behalf  of  principal. 

Distinguished  in  Hides  v.  Hinde,  6  How.  Pr.  1,  holding  drawer  of  draft  or  note 
signing  as  "agent"  not  personally  liable  where  principal  known;  Whitford  v. 
Laidler,  94  N.  Y.  146,  46  A.  R.  131,  denying  personal  liability  of  agents,  signing 
and  assuming  to  act  as  such,  in  sealed  lease  disclosing  principal;  Hicks  v.  Hinde, 
6  How.  Pr.  1,  denying  personal  liability  of  agent,  signing  as  such,  draft  on 
principal,  for  principal's  benefit,  where  payee  knew  of  his  authority;  Hicks  v. 
Hinde,  9  Barb.  628,  denjring  personal  liability  of  one  who  drew  draft  for  disclosed 
principal  and  added  word  "agent"  to  his  signature  where  payee  knew  he  had  au- 
thority to  draw  it. 
*  Corporate  agents  or  ofll<?era. 

Cited  in  Drake  y.  Flewellen,  33  Ala.  106,  holding  secretary  of  private  corpora- 
tion signing  note  as  such  personally  liable  in  absence  of  proof  of  authority  of 
corporation  to  bind  itself ;  Kean  v.  Davis,  20  N.  J.  L.  425,  holding  railroad  presi- 
dent personally  liable  on  draft  which  he  drew  on  company  and  signed  in  his  own 
name,  adding  official  designation;  Casco  Nat  Bank  v.  Clark,  139  N.  Y.  307,  36 
A.  S.  R.  705,  34  N.  E.  908,  holding  corporation  officers,  signing  as  such,  note  not 
mentioning  corporation  except  on  margin,  personally  liable;  Whitford  t.  Laidler, 
25  Hun,  136,  holding  lease  describing  lessors  as  officers  and  directors  of  corpora- 
tion, and  signed  by  them  personally,  prima  facie  contract  of  such  individuals; 
Moss  V.  Livingston,  4  N.  Y.  208,  holding  draft  drawn  on,  and  accepted  1^,  corporate 
president  as  such  enforceable  against  him  personally;  Scott  v.  Baker,  3  W.  Va. 
286,  holding  officers  of  oil  company  signing  note  as  such  personally  liable; 
Merchants'  Nat.  Bank  y.  Clark,  64  Hun,  178,  19  N.  Y.  Supp.  136,  holding  company 
officers,  signing  as  such,  note  omitting  name  of  company  and  containing  word  *SNre,* 
personally  liable. 

Cited  in  notes  in  3  L.R.A.  397,  on  personal  liability  of  corporate  directors  on 
their  contract;  19  L.ILA.  680,  on  personal  liability  of  officers  <m  note  made  for 
corporation;  13  A.  D.  563,  <m  effect  of  corporate  agenfs  indorsement  or  accept- 
ance of  n^otiable  instrument. 

Distinguished  in  McCormick  v.  Seeberger,  73  III.  App.  87,  holding  that  directors 
of  de  jure  corporation  cannot  be  held  liable  on  unauthorised  lease  made  as  for 
corporation  but  containing  no  apt  words  to  charge  them;  Mott  v.  Hicks,  1  Cow. 
613,  13  A.  D.  550,  holding  president  of  corporation  signing,  as  such,  note  obligat- 
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in^  president  and  directors,  not  individually  liable;  Haight  v.  Sahler,  30  Barb.  218, 
denying  personal  liability  of  corporate  building  committee,  signing  as  such, 
under  their  own  seals,  contract  for  building  supplies. 

Criticized  jn  Sayre  v.   Nichols,   7   Cal.  635,  68  A.  D.  280,  denying  personal 
liability  of  agent  of  express  company,  signing  as  such,  draft  drawn  on  company 
and  made  chargeable  to  office  of  which  agent  had  charge. 
-i-  Trustees  of  religious  societies  or  corporations. 

Cited  in  Hills  t.  Bannister,  8  Cow.  31,  holding  makers  of  note  who  signed  their 
names,  adding  designation  "trustees  of  Union  Religious  Society,"  personally 
liable;  Shadcelton  t.  Allen  Chapel,  A.  M.  E.  Church,  25  Mont.  421,  65  Pac.  428, 
holding  church  trustees  signing  sealed  note  as  such,  prima  facie  personally 
liable;  M'aure  y.  Bennett,  1  Blackf.  180,  12  A.  D.  223,  holding  chureh  trustees, 
signing  sealed  note  as  such  and  binding  themselves  and  their  successors,  per- 
sonally liable;  Lucas  v.  Second  Baptist  Church,  4  How.  Pr.  353,  holding  addition 
of  word  "trustees'*  to  names  of  church  officers,  mere  desoriptio  peraonarum, 

—  Ebcecutors,  administrators,  or  g:nardian8. 

Cited  in  SohmetUer  v.  Simon,  101  N.  Y.  554,  54  A.  R.  737,  5  N.  E.  452,  holding 
executor  personally  liable  on  draft  on  estate  which  he  accepted  in  his  own  name, 
adding  ''executor;"  Boysr  t.  Marshall,  5  N.  Y.  S.  R.  431,  holding  coadministrator 
signing  as  such,  note  for  daim  against  intestate's  estate,  personally  liable; 
Sperry  v.  Fanning,  80  HI.  371,  holding  contract  signed  by  guardian  as  such  his 
personal  contract  and  added  title  mere  description. 

—  Public  agents  or  olfloers. 

Cited  in  Gillespie  y.  Wesson,  7  Port  (Ala.)  454,  31  A.  D.  715,  holding  militia 
officers,  signing  as  such,  contract  of  purchase,  personally  liable  thereon;  Duncan 
▼.  Niles,  32  111.  532,  83  A.  D.  293,  denying  personal  liability  of  county  judge 
on  note  reciting  that  county  promised  to  pay,  which  he  made  without  authority 
and  signed  in  his  own  name,  adding  official  title;  Underbill  v.  Gibson,  2  N.  H. 
352,  9  A.  D.  82,  holding  town  selectmen  personally  liable  on  agreement  to  pay  an- 
other town  for  supporting  paupers  chargeable  to  former,  which  they  signed  as  trus- 
tees; Woodes  y.  Dennett,  9  N.  H.  55,  holding  town  selectmen  liable  on  unauthorized 
yerbal  contract  to  pay  for  pauper's  support;  Sayage  y.  Rich,  9  N.  H.  263,  holding 
town  committee,  signing  note  as  such  and  promising  to  pay  in  their  official  capac- 
ity, personally  liable;  Hobbs  y.  Cowden,  20  Ind.  310,  holding  town  trustee  signing 
town  appeal  bond  and  adding  title  to  name,  indiyidually  liable  thereon ;  Cleayeland 
y.  Stewart,  3  Ga.  283,  holding  persons  liable  on  contract  to  pay  school  teacher 
certain  sum  where,  although  they  described  themselyes  as  trustees  in  the  body 
of  the  agreement,  they  signed  personally. 

Distinguished  in  Ayery  y.  Slack,  19  Wend.  50,  denying  town  officer's  indiyidual 
liability  on  bond  for  dosts  in  suit  prosecuted  by  them,  although  record  shows  in- 
diyidual names,  if  representatiye  capacity  is  apparent. 
Bxtrinsic  eridence  as  to  character  of  party. 

Cited  in  Traynham  y.  Jackson,  15  Tex.  170,  65  A.  D.  152,  allowing  college 
trustees,  signing  note  as  such  and  prima  facie  personally  liable,  to  proye  agency 
and  knowledge  thereof  by  payee;  Bruce  y.  Lord,  1  Hilt.  247  (dissenting  opinion), 
on  admissibility  of  parol  eyidence  to  proye  corporation  treasurer's  authority  to 
aceept  draft. 

Distinguished  in  Hood  y.  Hallenbeck,  7  Hun,  362 ;  Brockway  y.  Allen,  17  Wend. 
40, — holding  that  presumption  that  makers  of  note,  signing  as  trustees,  are  prima 
facie  liable,  may  be  rebutted  by  proof  showing  corporate  liability. 
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of  aceat**  ezoeM  of  amthorlty. 

Cited  in  Rofert  ▼.  Brmdford,  1  Pinney  (Wit.)  418,  holding  that  agent  who  re- 
eeivee  money  fnan  principal  to  iuTeet  in  land  and  eeeretly  takes  title  in  Mb  own 
nana  ia  gaUtj  of  fraud. 
Ploadimc  brcaefaea  Ib  acUona  on  bonda. 

Cited  in  SjracoM  Citj  Bank  t.  Corille,  10  How.  Pr.  385,  denying  necessify  for 
aeeigning  breaches  in  action  on  money  bond  for  absolute  payment  of  certain 
sum;  Spaulding  t.  Millard,  17  Wend.  331,  li  A.  D.  401,  denying  necessity  oi 
assigning  in  declaration  more  than  one  breach  in  bond  for  payments  in  instal- 
ments; CampbeD  ▼.  Strong,  Hempet.  265,  Fed.  Cas.  No.  M67a,  holding  that 
replication  in  action  on  administration  bond  which  assigns  particular  breadi, 
thereby  ssis  up  new  matter  which  makes  Teriiication  necessary. 

•  AM.  DBO.  181,  8TURTKVANT  t.  BAIiliARD,  t  JOHNS.  SST. 
Retention  of  poaaeaston  of  property  after  tranafer  aa  fraud— By  Toador. 

Cited  in  HaU  ▼.  Tuttle,  8  Wend.  375;  Haakins  ▼.  Ingals,  4  Bladcf.  35;  Terry  ▼. 
Belcher,  1  BaiL  L.  568;  Wilson  y.  Walrath,  103  Biinn.  412,  114  N.  W.  203;  CaUen 
T.  Thompson,  3  Terg.  475,  24  A.  D.  587;  Biyant  t.  Kelton,  1  Tex.  415;  Gifford  ▼. 
Ford,  5  Vt  532;  Daris  ▼.  Turner,  4  Gratt  422;  Stevens  t.  Irwin,  15  CaL  503,  76 
A.  D.  500;  F^nrler  y.  MerrUl,  11  How.  375,  13  L.  ed.  736;  Williamson  ▼.  Ringgold, 
4  Cranch,  C.  C.  39,  Fed.  Cas.  No.  17,755;  Collins  v.  Brush,  %  Wend.  198,— holding 
possession  after  sale  by  yendor  priauk  facie  fraudulent  against  execution  creditor; 
Jennings  y.  Carter,  2  Wend.  446,  20  A.  D.  635,  holding  retenti<m  of  poesessioa 
without  any  agreement  as  to  such  retention  fraudulent;  Archer  v.  Hubbell,  4 
Wend.  514,  holding  retention  of  possession  by  yendor  of  chattel  under  agreement 
to  so  retain  yoid  sgainst  creditors;  Hundley  y.  Webb,  3  J.  J.  Marsh.  643,  20  A.  D. 
180,  holding  absolute  bill  of  sale  yoid  as  to  vendor's  creditors  unless  accompanied 
and  lolk>wed  by  possession  ia  purchaser;  Stoddard  y.  Butler,  20  Wend.  507,  hold- 
ing sale  yoid  yenidor  haying  continued  in  possession  as  sgent,  and  rsceiying  com- 
pensation for  disposing  of  property;  Chinn  y.  Russell,  2  Blackf.  172;  Curtis  y. 
Leayitt,  15  N.  T.  0, — on  cdflTect  of  retention  of  possession  by  yendor  in  sale  of 
chattel ;  Taylor  y.  Mills,  2  Bdw.  Ch.  318,  holding  sale  by  creditor  on  execution  yoid 
where  household  goods  left  in  debtor's  possession  eight  years;  Weeks  y.  Wead,  2 
Aik.  (Vt.)  64,  holding  retention  of  possession  by  yendor  a  circumstance  per  m 
rendering  transaction  yoid;  Bender  y.  Kingman,  64  Neb.  766,  90  N.  W.  886,  on  r»- 
tention  of  possession  by  yendor  as  fraud  fter  tc;  Burrows  y.  Stoddard,  3  Conn.  431, 
holding  that  officer  attaching  property  must  remoye  it  out  of  possession  of  debtor 
within  reasonable  time;  Stoddard  y.  Butler,  20  Wend.  507  (dissenting  opinion), 
on  effect  on  sale  where  possession  is  retained  by  yendor;  Merrill  y.  Rinker,  Baldw. 
528,  Fed.  Cas.  No.  9,471,  holding  possession  by  yendor  where  sale  conditional  not 
fraudulent. 

Cited  in  reference  notes  in  9  A.  D.  30;  9  A.  D.  643;  11  A.  D.  208;  13  A.  D.  601; 
29  A.  D.  363;  31  A.  D.  450;  30  A.  S.  R.  484,— on  retention  of  possession  of  chat- 
tels by  seller  as  eyidence  of  fraud ;  25  A.  8.  R.  773,  on  necessity  for  change  of  pos- 
session as  against  yendor's  creditors;  12  A.  D.  51;  18  A.  D.  708;  28  A.  D.  45;  30 
A.  D.  262;  57  A.  D.  216,— on  effect  of  retention  of  possession  of  personal  proper^ 
by  yendor  or  mortgagor. 

Cited  in  notes  in  14  A.  D.  384,  on  retention  of  possession  after  sale;  8  A.  D.  101, 
on  possession  of  chattels  by  yendor  as  badge  of  fraud ;  15  A.  S.  R.  694,  on  effect  of 
nondelivery  on  sale  as  to  creditors;  10  A.  D.  727,  on  retention  of  possession  by 
yendor  or  mortgagor  as  badge  of  fraud;  14  A.  D.  310,  on  yalidity  of  sale  by  vendor 
retaining  possession,  as  to  subsequent  purchasers  in  good  faith  without  notice: 
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97  A.  D.  846,  on  what  delivery  ii  sufficient  as  against  creditors  and  subsequent 
purchasers;  5  E.  R.  C.  40,  on  retention  of  possession  of  goods  after  execution  of 
bill  of  sale  as  evidence  of  fraud. 
«-  By  mortgagor. 

Cited  in  Woods  v.  Bugbey,  20  Cal.  466;  Starr  v.  Knox,  2  Conn.  216;  Patten  v. 
Smith,  6  Conn.  106, — holding  retention  by  mortgagor  of  property  mortgaged  void 
as  against  bona  fide  purchaser;  Watson  v.  Williams,  4  Blackf.  26,  28  A. 
D.  36;  Haven  v.  Low,  2  N.  H.  13,  0  A.  D.  26;  Runyon  v.  Groshon,  12  N.  J.  Eq. 
86;  Clow  v.  Woods,  6  Serg.  &.  R.  275,  0  A.  D.  346;  Doane  v.  Eddy,  16  Wend. 
623, — holding  possession  by  mortgagor  prima  facie  fraudulent  as  against  credit- 
ors; Bissell  V.  Hopkins,  3  Cow.  166,  16  A.  D.  260,  holding  possession  by  vendor 
where  bill  of  sale  is  to  secure  debt  not  fraudulent;  Leland  v.  The  Medora,  2 
Woodb.  k  M.  03,  Fed.  Cas.  No.  8,237;  D'Wolf  v.  Harris,  4  Mason,  616,  Fed.  Cas. 
No.  4,221, — holding  mortgage  of  ship  valid  although  possession  retained  by  mort- 
gagor pursuant  to  agreement  that  mortgagor  manage  voyage. 

Cited  in  reference  note  in  0  A.  D.  368,  on  mortgagor  of  chattels  retaining  pos- 
session as  fraud. 
—  Rebuttal  of  presumption  of  fraud. 

Cited  in  Osborne  v.  Tuller,  14  Conn.  620,  holding  presumption  of  fraud  from 
assignor's  possession  of  horse  not  removed  by  showing  that  it  was  to  be  used  for 
its  keeping;  Burrows  v.  Stoddard,  3  Conn.  160,  holding  removal  of  property  at- 
tached and  immediate  return  to  debtor  insufficient  to  repel  presumption  of  fraud ; 
Williams  v.  Harris,  4  a  D.  22,  46  A.  S.  R.  753,  64  N.  W.  026,  holding  that  trans- 
fer of  property  by  failing  debtor  to  wife  may  be  explained  by  showing  good 
faith. 
«- Question  of  law  or  fact  as  to  fraud. 

Cited  in  Hill  v.  State  Bank,  5  Ala.  637;  Swift  v.  Fitshugh,  0  Port.  (Ala.)  30; 
Zell  Guano  Co.  v.  Heatherly,  38  W.  Va.  400,  18  6.  E.  611;  Pettibone  v.  Stevens,  16 
Conn.  10,  38  A.  D.  57;  State  v.  Little,  1  N.  H.  257;  Jackson  ex  dem.  Hooker  v. 
Mather,  7  Cow.  301, — holding  fraud  question  of  law  when  there  is  no  dispute  about 
facts;  Wilder  v.  Fondey,  4  Wend.  100,  holding  question  for  court  whether  offense 
under  statute  of  frauds  had  been  proved;  Hunter  v.  Ferguson,  3  Colo.  App.  287, 
S3  Pac  82,  on  fraud  as  mixed  question  of  law  and  fact;  Eversman  v.  Clements,  6 
Colo.  App.  224,  40  Pac.  676;  Chase  v.  Ralston,  30  Pa.  530, — ^holding  question  of 
fraud  a  question  for  jury  where  there  has  been  constructive  delivery;  East  St. 
Louis  Connecting  R.  Co.  v.  People,  110  111.  182,  10  N.  E.  307,  holding  that  facts 
relied  upon  as  constituting  fraud  in  tax  assessments  must  be  alleged;  Burr  v. 
Clement,  0  Colo.  1,  0  Pac.  633;  Leighton  v.  Perkins,  3  N.  H.  427,  holding  that  re- 
tention by  vendor  gives  rise  to  question  for  jury  where  question  is,  was  there  a 
trust;  Butler  v.  Van  Wyck,  1  Hill,  438  (dissenting  opinion),  on  fraud  as  ques- 
tion of  law. 

Cited  in  reference  note  in  67  A.  D.  245,  on  fraud  as  question  of  law. 

Criticised  in  Hanford  v.  Artcher,  4  Hill,  271,  on  fraud  as  question  of  law  for 
court. 
Statute  of  frauds;  derivation. 

ated  in  Beckwith  v.  Burrough,  14  R.  L.  366,  51  A.  R.  302;  Rocheblave  v.  Potter, 
1  Mo.  561,  14  A.  D.  305;  Findley  v.  Cooley,  1  Blackf.  262;  Blackman  v.  Wheaton, 
13  Minn.  326,  Gil.  200;  Gary  v.  Jacobson,  65  Miss.  204,  30  A.  R.  614;  Springer  v. 
Drosch,  32  Ind.  486,  2  A.  R.  356;  Webb  v.  Roff,  0  Ohio  St.  430;  Nellis  v.  Clark, 
20  Wend.  24,— on  statute  of  frauds  as  being  declaratory  of  the  common  law; 
Lukens  Iron  ft  Steel  Co.  v.  Payne,  13  App.  Div.  11,  43  N.  Y.  Supp.  376,  on  deriva- 
tion of  statute  of  frauds. 


Digitized  by 


Google 


6  AIL  DEC]  NOTKS  ON  AMERICAN  DECISIONa  M2 

•  AM.  D£€.  S88,  MARTIN  t.  PAYNE,  9  JOHNS.  S87. 

AoUoB  for  MducUon;  who  may  malntaiD. 

Cited  in  WilMm  v.  Sproul,  3  Penr.  A  W.  49;  White  y.  Nellis,  31  N.  Y.  405,  M 

A.  D.  282, — holding  action  nutintainabk  upon  relation  of  master  and  semuit  oolf ; 

Johnson  v.  Noble,  13  N.  H.  286,  38  A.  D.  485,  on  suffideney  of  evidence  of  relatian 

of  master  and  servant;  Furman  v.  Van  Sise,  56  N.  Y.  435,  15  A.  R.  441  (dissenting 

opinion),  on  relationship  requisite  to  maintenance  of  action;  Lee  v.  Hodges,  13 

Gratt.  726,  holding  that  declaration  most  allege  relation  of  master  and  servant; 

Plummer  v.  Webb,  1  Ware,  69,  Fed.  Cas.  No.  11,234;  Dnnn  v.  Oass  Ave.  4  F.  O. 

R.  Co.  21  Mo.  App.  188, — on  necessity  of  alleging  loss  of  servicea. 
Cited  in  reference  note  in  11  A.  D.  672,  on  action  for  seduction. 
Cited  in  notes  in  53  A.  D.  848,  as  to  who  may  sue  for  seductioQ;    76  A.  8.  R. 

660,  on  foundation  of  civil  action  for  seduetkm. 
*  Woman  neduoed. 

Cited  in  Woodward  v.  Anderson,  9  Bush,  624,  holding  that  a  woman  has  no 

cause  of  action  against  man  for  seducing  her. 
—  Parent. 

Cited  in  Hare  v.  Dean,  90  Me.  308,  38  Atl.  227,  on  right  of  parent  to  maintain 
action  for  enticing  away  minor  child  although  not  member  of  househoM;  Magee 
V.  Holland,  27  N.  J.  L.  86,  72  A.  D.  341,  holding  that  parent  must  show  some  loss 
of  service  to  enable  him  to  maintain  action  on  the  case  for  taking  infant  children 
out  of  his  possession;  Patterson  v.  Thompson,  24  Ark.  55,  on  right  of  parent  to 
maintain  action  although  minor  daughter  employed  by  third  person;  Kennedy  v. 
Shea,  110  Mass.  147,  14  A.  R.  584,  holding  minor  daughter  servant  where  employed 
by  third  person  but  required  to  work  each  Sundaj  at  home;  Logan  v.  Murray,  6 
Serg.  A  R.  175,  9  A.  D.  422;  Boyd  v.  Byrd,  8  Bladrf.  113,  44  A.  D.  740;  Snider  t. 
Newell,  132  N.  C.  614,  44  8.  E.  354;  Hewitt  v.  Prime,  21  Wend.  79;  Mulvehall  v. 
Millward,  11  N.  Y.  343, — holding  father  may  maintain  action  for  minor  daii^hter^ 
seduction  although  not  in  his  service  or  residing  with  him;  Anderson  v.  Ryan,  8 
III.  583,  holding  proof  of  loss  of  service  unnecessary  in  action  for  seduction,  by  par* 
ent  who  has  the  right  to  acquire  daughter's  services;  Clark  v.  Fitch,  2  Wend.  459, 
20  A.  D.  G39,  holding  father  may  maintain  action  even  though  he  relinqoisbed 
claim  to  services  of  minor  daughter;  Lavery  v.  Crooke,  52  Wis.  612,  38  A.  R.  768,  9 
N.  W.  599 ;  Emery  v.  Gowan,  4  Me.  33,  16  A.  D.  233,— holding  father  may  maintain 
action  unless  he  has  divested  himself  of  control  of  serrices  of  minor  daughter; 
Nickleson  v.  Stryker,  10  Johns.  115,  6  A.  D.  318,  holding  father  cannot  maintain 
action  where  daughter  over  age  unless  relation  of  master  and  servant  exist  ;^ 
Beaudette  v.  Oagne,  87  Me.  534,  33  AU.  23;  Hudkins  v.  Haskins,  22  W.  Va.  645, 
holding  action  maintainable  by  father  where  daughter  of  age  only  on  showing  re- 
lationship of  master  and  servant;  Bolton  v.  Miller,  6  Ind.  262,  holding  relation  of 
master  and  servant  exists  between  father  and  infant  daughter,  father  having  right 
to  services;  Gray  v.  Durland,  50  Barb.  100,  holding  that  mother  may  maintain 
action,  the  father  being  dead,  for  seduction  of  infant  daughter;  Gray  v.  Durland, 
50  Barb.  100,  holding  that  mother  may  maintain  action  though  infant  daughter 
is  in  employ  of  another  with  mother's  assent;  Parker  v.  Meek,  3  8need,  29,  hold- 
ing that  mother  may  maintain  action  after  death  of  father  although  father  was 
alive  at  time  of  seduction ;  Sargent  v.  — ,  5  Cow.  106,  holding  widow  may  maintain 
action  where  daughter  apprenticed,  indenture  being  cancelled  by  consent  after 
seduction;  Gray  v.  Durland,  50  Barb.  211  (dissenting  opinion),  on  right  of  mother 
to  maintain  action;  Anthony  v.  Norton,  60  Kan.  341,  62  A.  S.  R.  360,  44  L.RJL 
767,  56  Pac.  529,  holding  under  cc  >  not  necessary  for  parent  to  allege  loss  of 
services;     Lawyer  v.  Fritcher,  54  Hun,  586,  7  N.  Y.  Supp.  909   (dissenting  opin- 
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Ion),  <m  necessity  of  proof  of  damage  to  recovery  by  father  for  danghter's  seduc- 
tion ;  Roberts  v.  Connelly,  14  Ala.  235,  holding  relation  of  master  and  servant  suf- 
ficiently appears  where  parent  has  right  to  control  services. 

Cited  in  reference  note  in  16  A.  D.  237,  on  loss  of  service  as  requisite  to  parent's 
action  for  seduction. 

Cited  in  notes  in  13  A.  D.  716,  on  parent's  right  of  action  for  loss  of  child's 
service;  44  A.  D.  166;  44  A.  D.  741, — on  parent's  right  to  sue  for  seduction  of 
daughter;  4  A.  D.  404,  on  right  of  action  for  seduction  of  minor  daughter;  14 
L.R.A.  701,  on  American  rule  of  constructive  service  as  element  in  father's  action 
for  seduction  of  daughter;  17  £.  R.  C.  363,  on  necessity  of  showing  relation  of 
master  and  servant  in  order  to  maintain  action  for  seduction. 

—  Person  In  looo  parentis. 

Cited  in  Clark  v.  Bayer,  32  Ohio  St  299,  30  A.  R.  693,  holding  person  in 
ioeo  parentis  may  recover  compensatory  damages  for  abduction  of  wards;  Riddle 
▼.  McGinnis,  22  W.  Va.  263;  Millar  v.  Thompson,  1  Wend.  447,  holding  person  in 
loco  parentis  cannot  maintain  action  unless  relation  of  master  and  servant  exists. 

—  Stepfather. 

Cited  in  Bartley  v.  Richtmyer,  4  N.  Y.  38,  63  A.  D.  338  (reversing  2  Barb.  187), 
holding  step-father  cannot  maintain  action  where  step-daughter  seduced  while  in 
service  of  third  person. 

—  Gvardian. 

Cited  in  Fernsler  v.  Moyer,  3  Watts  ft  S.  416,  39  A.  D.  33,  holding  that  guardian 
may  maintain  action;  Ingersoll  v.  Jones,  6  Barb.  661,  holding  right  to  ward^s 
wages  may  be  submitted  to  jury  in  action  by  one  in  loco  parentis, 
— Gravamen  of  a<^ion. 

Cited  in  Ellington  v.  Ellington,  47  Miss.  329;  Badgley  v.  Decker,  44  Barb.  577,— 
holding  real  gravamen  of  action  the  mortification  and  disgrace  of  family  and 
wounded  feelings  of  plaintiff. 
Form  of  action  for  seduction. 

ated  in  Briggs  v.  Evans,  27  N.  C.  (6  Ired.  L.)  16;  Ream  v.  Rank,  3  Serg.  &  R. 
215, — holding  action  on  case  proper  form  of  action  for  seduction. 

6  AM.  DSO.  190,  TATE»  ▼.  liANSING,  9  JOHNS.  S95. 
^ndtdal  responsibility. 

Cited  in  Vaughn  v.  Congdon,  56  Vt  111,  48  A.  R.  758,  on  judicial  irresponsibil- 
ity. 

Cited  in  reference  notes  in  10  A.  D.  585;  15  A.  D.  266;  22  A.  D.  550,  on  liability 
of  judicial  officers;  6  A.  D.  360;  7  A.  D.  732;  9  A.  D.  367;  10  A.  D.  192;  32  A.  D. 
40,— on  judicial  liability;  6  A.  D.  206;  12  A.  D.  172,— on  liabiHIy  of  judicial  of- 
ficers when  acting  without  jurisdiction ;  64  A.  S.  R.  745,  on  liability  of  officer  or- 
dering arrest;  40  A.  D.  135,  on  liability  of  judicial  officers  for  misconduct. 

Cited  in  notes  in  18  A.  D.  647;  24  A.  D.  50,— on  judicial  liability;  64  A.  D.  52, 
cm  liability  of  judicial  officers;  54  A.  D.  263,  on  personal  liability  of  judicial  of- 
ficers for  official  acts;  14  L.R.A.  139,  on  civil  liability  of  judicial  officer  for  acts  of 
judidsl  nature;  23  A.  D.  383,  on  liability  of  officers  for  acting  in  excess  of  au- 
thority; 18  A.  D.  440,  on  liability  of  judicial  officers  for  misconduct;  67  A.  S.  R. 
422,  on  liability  of  judicial  officer  for  false  imprisonment. 

—  Jndge. 

Cited  in  Wilcox  v.  Williamson,  61  Miss.  310,  holding  judge  of  court  of  inferior 
jurisdiction  not  civilly  liable  when  acting  within  his  jurisdiction  and  citing  anno- 
tation also  on  this  point;   Ross  v.  Griffin,  53  Mich.  5,  18  N.  W.  634,  holding 


Digitized  by 


Google 


•  AM.  DEC.]  N0TB8  ON  AMKRICAK  DBCI8I0NB.  M4 


jvdge  ezampi  from  liability  for  error  in  judgment  in  granting  ^boomd  order 
of  eommitmeiit;  Morton  ▼.  Crane,  If  Mieh.  026,  holding  same  ae  to  per- 
mitting one  to  appear  and  adjourn  eaee  for  defendant  witbont  attthoritj; 
Baina  t.  Simpeon,  60  Tol  405,  88  A.  R.  009,  holding  eame  at  to  wrongfa^f 
and  malidoualy  refusing  to  approve  bond  required  of  eoUeetor;  Teny 
T.  Wright,  0  Colo.  App.  11,  47  Pac.  006,  holding  judge  exempt  from  suit  for  dam- 
ages for  illegal  arrest  and  imprisonment;  Hamilton  y.  Williams,  26  Ala.  527, 
holding  judge  exempt  from  tM\  suit  for  failure  to  require  guardian  to  reoew 
bond;  Lange  t.  Benediet,  8  Hun,  862,  holding  same  as  to  imposing  both  fine  and 
imprisonment  for  erime  of  altematiTe  punishment;  Randall  y.  Brigham,  7  WalL 
628,  10  L.  ed.  285,  holding  same  as  to  remoring  attorney  from  bar;  Laage's  Case, 
18  Blatchf.  546,  Fed.  Cas.  No.  18,807,  holding  distriet  oourt  judge  not  peraonaUy 
liable  for  erroneous  decision  inflicting  unlawful  imprisonment. 

ated  in  referemx  notes  in  7  A.  D.  576;  80  A.  S.  R.  577,  on  ciyil  liability  of 
judges  for  judicial  acts;  67  A.  S.  R.  804,  on  liability  of  judges  to  ciyil  actioa; 
71  A.  8.  R.  261,  on  exemption  of  judges  from  liability;  07  A.  8.  R.  867,  on  liabil- 
ity of  judges  of  courts  of  superior  or  general  jurisdiction;  10  A.  D.  103,  on  tres- 
pass against  judge. 

Cited  in  notes  in  15  B.  R.  C.  47,  on  ciyil  liability  of  judge  for  judicial  acta; 
14  LuRJk.  145,  on  ciyil  liability  of  judge  for  act  in  conflict  with  higher  court. 

—  JnaHoe  of  peace. 

Cited  in  Lester  y.  Qoyemor,  12  Ala.  624,  holding  justice  of  peace  irresponaible 
for  taking  insuflSeient  surety  upon  appeal  bond;  Hexike  y.  McCord,  55  Iowa,  378, 
7  N.  W.  623,  holding  justice  of  peace  exempt  fn»n  liability  for  enforcing  yoid 
ordinance;  Howe  y.  Mason,  12  Iowa,  202,  holding  justice  of  peace  exempt  from 
liability  for  honestly  taking  insufllcient  security  on  relerin  bond;  Iron  y.  Lewis, 
56  Ala.  100,  holding  justice  of  peace  exempt  from  dyil  action  for  tampering  with 
jury;  Tyler  y.  Alford,  38  Me.  530,  holding  magistrate  exempt  from  liability  for 
refusing  to  allow  appeal  from  judgment  and  arrest;  Pratt  y.  Crardner,  2  Cush.  63, 
48  A.  D.  652,  holding  magistrate  exempt  from  ciril  suit  for  committing  person  to 
jail  for  refusing  to  pay  flne;  Eyarts  y.  Kiehl,  102  N.  Y.  206,  6  N.  £.  502,  holdii^ 
same  as  to  failure  to  render  judgment  in  suit  before  him ;  Mangold  y.  Thorpe,  33 
N.  J.  L.  134,  holding  same  as  to  maliciously  issuing  warrant,  trying  and  conyicting 
person;  Banister  y.  Wakeman,  64  Vt  208,  15  L.RJL  201,  23  Ati.  586,  holding  mmg- 
istrate  drilly  liable  for  issuing  mittimus  after  appeal  from  judgment  became 
operatiye. 

Cited  in  note  in  21  A.  D.  222,  on  liability  of  justice  issuing  warrant  without 
jurisdiction. 

Distinguished  in  Truesdell  y.  Combs,  33  Ohio  8t  186,  holding  magistrate  liable 
in  action  for  false  imprisonment  for  issuing  warrant  without  legal  authority. 

—  Others  acting  In  Judicial  capacity. 

Cited  in  Wall  y.  Trumbull,  16  Mich.  228,  holding  member  of  board  of  supers 
yisors  exempt  from  liability,  for  error  of  judgment  in  authorising  collection  of 
tax;  Wasson  y.  Mitchell,  18  Iowa,  153,  holding  board  of  supenrisors  exempt  from 
liability  for  mistakes  or  errors  of  judgment  in  approring  official  bond;  Waldron 
y.  Berry,  51  N.  H.  136,  holding  highway  sunreyor  exempt  from  liability  for  remoy- 
ing  stone  wall  on  another's  land  in  highway;  Weayer  y.  Deyoidorf,  3  Denio,  117, 
holding  assessor  not  liable  to  action  for  refusing  to  giye  clergyman  benefit  of 
exemption;  Johnston  y.  Moorman,  80  Va.  131,  holding  mayor  9x  offioio  justice  of 
peace  of  town,  not  liable  for  false  imprisonment;  Wilcox  y.  WiUiamscn,  61  Miss. 
310,  holding  mayor  of  town  liable  to  action  for  false  imprisonment  where  he  acted 
without  juriediction;  Henders<m  y.  Smith,  26  W.  Va.  820,  53  A.  R.  130,  holding 
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notary  public  exempt  from  liability  for  imperfectly  taking  and  certifying  acknowl- 
edgment to  deed;  Hubbard  v.  Lord,  50  Tex.  384,  on  liability  of  officer  arresting  one 
without  authority;  Pike  v.  Megoun,  44  Mo.  491,  on  liability  of  registration  of- 
ficers for  refusal  to  register  legal  qualified  voter. 

Cited  in  note  in  19  A.  D.  490,  on  liability  of  magistrate  issuing  warrant  for 
arrest. 

Distinguished  in  People  t.  Norton,  7  Barb.  477,  holding  commissioners  of  excise 
liable  for  wilful  and  corrupt  disregard  of  duties  in  granting  license ;  Cunningham 
▼.  Bucklin,  8  Cow.  178,  18  A.  D.  432,  holding  commissioner  exempt  from  liability 
for  corrupt  official  conduct  where  statute  declares  record  conclusive  as  to  facts. 
Meaning  of  word  "convicted." 

Distinguished  in  Re  Kane,  66  N.  C.  4,  holding  that  attorney  can  be  disbarred 
under  statute,  only  ^  where  he  has  been  indicted  for  criminal  offense  and  been 
''convicted"  or  pleaded  guilty. 
Contempt. 

Cited  in  Re  Sturoc,  48  N.  H.  428,  97  A.  D.  626,  holding  publication  in  news- 
paper reflecting  on  character  of  prosecution  pending  in  court,  contempt  of  court; 
Ricketts  v.  State,  111  Tenn.  380,  77  S.  W.  1076,  holding  contempt  of  court  in  in- 
ducing witness  to  testify  falsely  not  merged  in  crime  of  subordination  of  perjury; 
Re  Fellerman,  149  Fed.  244,  holding  answer  that  perjury  is  indictable  offense  is  no 
defense  in  contempt  proceedings;  Re  Chapman,  166  U.  S.  661,  41  L.  ed.  1164,  17 
Sup.  Ct.  Rep.  677,  on  offense  being  punished  as  a  crime  and  aa  a  contempt  of 
court;  Com.  v.  Gibbons,  9  Pa.  Super.  Ct.  527,  on  conviction  of  contempt  as  sepa- 
rate proceeding;  People  ex  rel.  Barnes  v.  Court  of  Sessions,  82  Hun,  242,  31  N.  Y. 
Supp.  373,  on  refusal  to  answer  to  charge  against  one  for  contempt  admitting 
same;  Ex  parte  Langdon,  25  Vt.  680,  on  notice  required  in  contempt  of  court  case; 
Kanter  v.  Circuit  Ct.  Clerk,  108  111.  App.  287,  on  fine  and  imprisonment  as  punish- 
ment for  contempt. 

Cited  in  notes  in  12  A.  D.  184,  185,  186,  on  right  of  review  of  judgment  for 
contempt;  10  L.RJL.<NJ3.)  1102,  on  right  of  one  charged  with  contempt  to  notice 
and  hearing.  , 

*  Power  of  court  and  legislature  to  punish. 

Cited  in  Gates  v.  M'Daniel,  3  Port.  (Ala.)  356,  holding  court  empowered  to 
punish  for  contempt  ope  violating  injunction  granted  by  court;  Watson  v.  Wil- 
liams, 36  Miss.  331,  holding  same  as  to  guardian  failing  to  obey  order  of  court; 
Territory  v.  Murray,  7  Mont.  251,  15  Pac.  145,  holding  same  as  to  one  causing 
publication  in  newspaper  of  telegram  refiecting  on  integrity  of  court;  State  v. 
Frew,  24  W.  Va.  416,  49  A.  R.  257,  holding  same  as  to  one  publishing  libel  on 
judges  thereof,  with  reference  to  pending  case;  Tenney's  Case,  23  N.  H.  162,  hold- 
ing same  as  to  one  obstructing  free  course  of  justice;  Phillips  v.  Welch,  12  Nev. 
158,  holding  same  as  to  one  violating  decree  and  order  in  former  suit;  State  ex  rel. 
Mason  v.  Harper's  Ferry  Bridge  Co.  16  W.  Va.  864,  holding  same  as  to  one  reck- 
lessly disobeying  process  of  court;  Stephenson  v.  Hanson,  67  How.  Pr.  305,  6  N. 
Y.  Civ.  Proc.  Rep.  43,  holding  same  as  to  surety  swearing  falsely  as  to  pecuniary 
responsibility;  Re  Taylor,  8  Misc.  159,  28  N.  Y.  Supp.  500,  holding  same  as  to  wit- 
ness refusing  to  answer  questions;  Eagan  v.  Lynch,  3  N.  Y.  Civ.  Proc.  Rep.  236,  17 
Jones  &  S.  454,  holding  court  empowered  to  punish  for  contempt  sureties  swearing 
falsely;  Darby's  Case,  3  Wheeler,  C.  C.  1,  holding  that  court  may  punish  for  con- 
tempt attorney  publishing  strictures  on  court's  opinion;  People  v.  Wilson,  64  III. 
195,  16  A.  R.  528,  holding  publication  interfering  with  court's  action  in  case, 
punishable  by  attachment  as  contempt  of  court;  Cartwright's  Case,  114  Mass.  230, 
holding  court  empowered  to  commit  for  contempt,  receiver  appropriating  corn- 
Am.  Dec.  Vol.  I.— 60. 
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pany'8  funds  without  order  of  eoort;  Ex  parte  Hmiiltoti,  51  Ala.  66,  boldiag 
court  authorised  to  attach  for  contempt  without  being  heard  one  violating  its  in- 
junction; Fields  V.  State,  Mart  k  Y.  167,  holdiug  court  empowered  to  suspend 
constable  eonvicted  for  extortion  until  I4>peal  finally  decided;  Fischer  v.  Hayes, 
10  Blatchl  13,  6  Fed.  63,  holding  court  empowered  to  commit  one  until  fine  paid 
for  contempt  of  court ;  Ex  parte  SUckney,  40  Ala.  160,  holding  court  has  jurisdie^ 
tion  to  punish  for  contempt,  stranger  interfering  with  property  in  oontrorersy; 
Taylor  t.  MoflTatt,  2  Blackf.  306,  holding  judge  hss  no  authority  in  vacataon  to 
issue  writ  of  attachment  for  contempt;  Ex  parte  Dalton,  44  Ohio  St  142,  68  A.  R. 
800,  5  N.  E.  136,  holding  l^islature  empowered  to  punish  for  contempt  court 
clerk  refusing  to  obey  command  to  produce  papers  in  his  custody;  Miskimmins  t. 
Shaver  (Ex  parte  Misklmins)  8  Wya  392,  49  L.RJL  831,  58  Pae.  411  (dissenting 
opinion),  <m  power  of  court  to  punish  for  contempt;  United  States  v.  New  Bed- 
ford Bridge,  1  Woodb.  A  M.  401,  Fed.  Cas.  No.  15,867,  on  authority  of  court  to 
punish  for  contempt;  Ruhl  ▼.  Ruhl,  24  W.  Va.  279,  on  cme  court  punishing  for 
contempt  of  another  court;  Smith  t.  Myers,  109  Ind.  1,  58  A.  R.  375,  9  N.  £.  692, 
on  power  of  legislature  to  punish  for  contempt 

Cited  in  notes  in  22  L.  ed.  U.  S.  206,  on  power  of  courts  to  punish  for  contempt; 
12  A.  D.  179,  on  inherent  power  to  punish  for  contempt;  117  A.  S.  R.  952,  on 
power  of  courts  of  record  and  general  jurisdiction  to  punish  contempts;  15  E.  R. 
C.  36,  on  power  of  judge  to  o(»nmit  for  ccm tempt;  15  E.  R.  C.  139,  on  power  of 
justice  of  the  peace  to  commit  for  contempt;  36  L.R.A.  255,  on  legislatiTe  power  to 
abridge  power  of  courts  to  punish  for  contempt 
Power  to  review  another  court's  proceedings. 

Cited  in  Ex  parte  Whitmore,  9  Utah,  441,  35  Pac  524,  holding  conviction  for 
contempt  in  violating  injunction  contained  in  court's  decree,  not  reviewable; 
Vilas  V.  Burton,  27  Vt.  56,  holding  conviction  for  contempt  in  disobeying  injunc- 
tion of  chancery  court  not  appealable;  Mitchell's  Case,  12  Abb.  Pr.  249,  holding 
adjudication  for  contempt  in  refusing  to  obey  order  of  court  not  reviewable  on  ap- 
peal ;  Re  Nevitt  54  C.  C.  A.  622,  117  Fed.  448,  holding  judges  legally  commiUed  for 
disobeying  orders  of  higher  court  cannot  be  discharged  by  another  court;  Ex  parte 
Edwards,  11  Fla.  174;  State  ex  rel.  Edwards  v.  Davis,  2  N.  D.  461,  51  N.  W.  942, 
— holding  no  appeal  lies  from  order  punishing  person  for  contempt  in  disobeying 
injunction;  People  v.  Owens,  8  Utah,  20,  28  Pac  871,  holding  no  appeal  lies  from 
judgment  for  contempt  of  court;  Darby's  Case,  3  Wheeler,  C.  C.  1,  holding  that 
attorney  disbarred  for  contempt  cannot  be  restored  by  license  procured  from  an- 
other court;  State  ex  rel.  Welsh  v.  Towle,  42  N.  H.  540,  holding  punishment  for 
contempt  by  justice  of  peace  for  refusal  to  answer  question,  not  reviewable  upon 
habeas  corpus;  Williamson  v.  Lewis,  39  Pa.  9  (affirming  26  Pa.  9),  holding  one 
committed  to  prison  by  district  court  for  contempt  not  entitled  to  habeas  corpus 
by  another  judge;  Williamson's  Case,  26  Pa.  9,  67  A.  D.  374;  People  ex  reL  John- 
son V.  Nevins,  1  Hill,  154, — holding  commissioner  not  empowered  to  interfere  by 
habeas  corpus  with  commitment  of  another  court  defective  in  form;  Miskimmins 
V.  Shaver  (Ex  parte  Miskimins)  8  Wyo.  392,  49  L.R.A.  831,  58  Pac.  411  (dissent- 
ing opinion),  on  issuing  writ  of  habeas  corpus  to  release  prisoner  committed  for 
contempt  of  another  court;  Tyler  v.  Hamersley,  44  Cbnn.  393,  26  A.  R.  471,  on 
court  of  error  reviewing  adjudication  for  c<mtempt. 

Cited  in  note  in  26  A.  D.  43,  on  necessity  that  defect  in  judgment  or  proce^  be 
such  as  to  render  proceeding  void  to  permit  review  on  habeas  corpus. 

Distinguished  in  Pitt  v.  Davison,  37  Barb.  97,  holding  proceedings  under  which 
prisoner  was  committed  for  contempt  reviewable. 
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JnrisdlctlOB. 

Cited  in  Broadhead  v.  McConnell,  3  Barb.  175,  holding  one  against  whom  war- 
rant is  improperly  issued  may  question  officer's  jurisdiction;  Bangs  y.  Mcintosh, 
23  Barb.  691,  on  intendment  in  favor  of  jurisdiction  of  court  of  general  jurisdic- 
tion; Sloane  v.  Martin,  145  N.  Y.  524,  45  A.  8.  R.  630,  28  L.R.A.  347,  40  N.  E.  217 
(affirming  77  Hun,  249,  24  N.  Y.  8upp.  661),  on  jurisdiction  in  inferior  and 
superior  courts. 

—  When  presumed. 

Cited  in  Chemung  Canal  Bank  ▼.  Judson,  8  N.  Y.  254,  holding  jurisdiction  of 
United  States  district  court  in  bankruptcy  matter  presumed  in  collateral  action; 
Foot  y.  Stevens,  17  Wend.  483,  holding  courts  of  C.  P.  having  general  jurisdiction, 
presumed  to  have  jurisdiction  of  case  where  nothing  contrary  is  shown;  Smith  v. 
Central  Trust  Co.  154  N.  Y.  333,  48  N.  E.  553,  holding  court  of  chancery  presumed 
to  have  jurisdiction  of  proceedings  for  appointment  of  testamentary  trustee 
nothing  showing  to  contrary  in  record. 

—  When  jurisdiction  must  appear. 

Cited  in  People  ex  rel.  Dougan  v.  Greene,  97  App.  Div.  404,  89  N.  Y.  Supp.  1067, 
holding  deputy  commissioners  jurisdiction  on  hearing  of  charges  against  rounds- 
man, must  show  on  record;  Lancaster  County  v.  Green,  54  Neb.  98,  74  N.  W.  430; 
Sioux  City  &  P.  R.  Co.  v.  Washington  County,  3  Neb.  30,— on  necessity  of  show- 
ing jurisdiction  of  officers  of  limited  jurisdiction. 
Decisions  of  court  as  law. 

Cited  in  Paul  v.  Davis,  100  Ind.  422,  holding  that  judicial  decision  does  not 
make  unalterable  Uw;  Storrie  v.  Cortes,  90  Tex.  283,  35  L.RJL.  666,  38  S.  W. 
154,  holding  decision  of  highest  state  court  holding  statute  constitutional  not  law 
after  same  court  holds  it  unconstitutional;  Jasper  County  v.  Allman,  142  Ind. 
578,  39  L.RJ^.  58,  42  N.  E.  206,  holding  decisions  clearly  incorrect  through  mis- 
taken conception  or  misapplication  of  law,  should  be  overruled  by  court ;  Falconer 
v.  Simmons,  51  W.  Va.  172,  41  S.  E.  193,  holding  overruled  decision  r^arded  not 
law,  and  as  never  having  been  law;  Mitchell  v.  Rochester  R.  Co.  4  Misc.  575,  25 
N.  Y.  Supp.  744,  30  Abb.  N.  C.  362,  as  to  weight  to  be  given  any  decided  case. 

•  AM.  DBO.  S06,  ElililOT  v.  ROSSEUi,  10  JOHNS.  1. 
Duties  and  Uablllties  of  oommon  carriers. 

Cited  in  Weston  v.  Minot,  3  Woodb.  k  M.  437,  Fed.  Cas.  No.  17,453,  holding 
vessel  chartered  to  carry  full  cargo  not  obliged  to  take  freight  in  excess  of  her 
usual  or  safe  seagoing  capacity. 

Cited  in  reference  notes  in  12  A.  D.  494;  14  A.  D.  752;  26  A.  D.  467,— on  lia- 
bility of  common  carriers. 

Cited  in  notes  in  47  A.  D.  651;  2  L.RA.  174,— on  responsibilities  of  carriers  by 
water;  13  L.RJ^.  35,  on  carrier's  liability  for  loss  of  good?;  6  L.R.A.  849,  on  lia- 
bility of  carrier  of  freight  for  loss  of  goods;  2  L.R.A.  102,  on  rights,  duties,  and 
liabilities  of  carriers  of  freight;  11  L.R.A.  615,  on  necessity  that  act  of  God  be 
proximate  cause  to  relieve  carrier  from  liability;  27  A.  D.  517,  on  liability  of  com- 
mon carrier  for  loss  not  occasioned  by  act  of  (}od  or  public  enemies  or  of  the 
shipper;  31  A.  D.  554,  on  liability  of  common  carrier  for  loss  by  fire. 
—  Who  are  liable  as  carriers  of  goods. 

Cited  in  Crosby  v.  Grinnell,  Fed.  Cas.  No.  3,422,  holding  seagoing  vessel  carrying 
freight  for  hire,  liable  as  common  carrier  for  safe  delivery  of  goods;  Crosby  v. 
Fitch,  12  Conn.  410,  31  A.  D.  745,  holding  owners  of  vessel  carrying  freight  for 
kirs  liable  as  common  carriers,  for  loss  of  property;  Tompkins  v.  The  Duchess  of 
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Uliter,  Fed.  On.  Bd.  lM87a»  hoUng  mnwn  mtwmorbj  mimnd 
jtiUd  to  ow  «^  the  flOM  nspoMOiilitf  witk  tbom  bj  laad,  when  not  qnaliiied  kf 
■pwriil  —iWtolri^;  Aserieui  Tmipu  Go.  t.  lloore,  6  Mi^  388,  boldiiig  naTi^ 
tioB  of  the  Grat  I^kes  aot  failead  mmrigi^Jtiom  withia  eoBtemplatiQn  of  act  of  C^ 
gnm  hmitimg  mnia^  tkihilHy. 

Chtd  m  ntecMe  aotei  ia  S7  A.  D.  517;  M  A.  IX  134,— oa  wiio  are  re^MHiaUe 
M  iiiiiiiia  curicn;  5  K  B.  C  266,  oa  fiahOi^  of  owner  of  ship  eanyii^  gooi§ 
lor  biie  as  iiiiiiiia  eurier. 

DUttagaUed  ia  Joy  t.  ADca,  3  Woodh.  A  M.  303,  Fed.  Om.  No.  7^552,  hoidi^ 
ovaen  of  whaliag  wMel  aoi  wabjedL  to  liabilitiee  of  eoaunoa  carrier. 
^Katare  ot  UaMlltj,  feaeraUx. 

CHed  ia  Hale  ▼.  New  Jenej  Steam  NaT.  C6.  13  Conn.  339,  39  A.  D.  398,  holdi^ 
that  ia  all  fieri  cxeqii  aecidenti  dae  to  lapcihauiaa  caoiei,  carriers  warrsat  oJi 
delirery  of  goods;  Moses  ▼.  Korris,  4  N.  H.  304,  holdiag  carrier  liable  for  all 
losses  happeaiag  otherwise  thaa  b^  iaeritable  accident;  McAndrews  ▼.  Thatcher,  9 
WalL  347,  18  L.  ed.  133,  holdii^  carrier  liable  f<nr  any  loss  occnrring  after  straad- 
ing  of  ft  lie  1,  which  hamaa  ddll  or  pmdenee  can  prerent;  Van  Santen  t.  Standard 
Oil  Co.  17  Hon,  140,  holding  masto'  of  vessel  liable  to  make  good  shortage  of  cargo, 
under  lalse  biU  of  lading;  Baltimore  A  O.  R.  Ck».  t.  Morehead,  6  W.  Va.  293,  hold- 
ing carrier  liable  for  whiskey  not  delivered,  because  of  war,  but  sold  l^  it  without 
consent  of  owner;  Sewall  t.  All^,  6  Wend.  336  (disaentiog  opinion),  on  liability 
of  steamboat  company  for  loss  of  money,  entrusted  to  the  master  who  was  for- 
bidden to  carry  money;  Houghton  ▼.  Lynch,  13  Minn.  83,  Gil.  40,  holdiag  that 
master  has  right  to  maintaia  action  in  his  own  name  for  taking,  or  oonversica  of 
or  injury  to  goods  entrusted  to  his  care,  la  correlation  to  his  personal  liability  for 
their  loss. 

Cited  in  note  in  3  LJLA.  343,  on  carrier's  common-law  liability. 

Distinguished  in  Taylor  v.  Wells,  3  Watts,  65,  holding  owners  of  TesBal  ast 
liable  for  default  of  captain  who  was  part  owaor,  in  his  contraoi  to  sell  goodi 
at  end  of  voyage  and  to  account  to  freighter  for  proceeds  in  absence  of  his  ri^ 
to  act  as  factor  by  virtue  of  custom  or  authority. 
*  liiability  in  case  of  loss  throagh  causes  not  within  its  control,  generally. 

Cited  in  The  Reeside,  2  Sumn.  667,  Fed.  Cas.  No.  11,667,  holding  ship  owneis 
liable  for  loss  of  oil  through  leakage  caused  by  rolling  of  ship  by  cross  sea ;  Ckir- 
don  V.  Little,  8  Serg.  A  R.  633,  11  A.  D.  632,  on  liability  of  vessel  owner  for  loss 
of  freight  caused  by  sinking  of  vessel,  through  running  upon  submerged  log  ia 
river;  Chicago  A  W.  W.  R.  Ca  v.  Sawyer,  69  111.  286,  18  A.  R.  613,  hold- 
ing carrier  of  goods  shipped  in  bond  liable  for  their  loss  by  fire  after  ar- 
rival at  destination,  but  before  delivery  to  banded  wardiouse;  Morgan  t.  Dib- 
ble, 29  Tex.  107,  94  A.  D.  264,  holding  question  for  Jury  whetiier  earrier  by 
water  was  n^ligent  in  delivery  of  goods  in  wharf  so  as  to  render  him 
liable  for  their  destruction  on  same  day  by  hurricane;  Kemp  v.  CoQghtry,  11 
Johns.  107,  holding  vessel  owners  liable  for  loss  by  theft  of  proceeds  of  cargo 
sold  by  them  while  the  money  was  in  their  possession  for  transmission  with- 
out commission  to  shippers;  New  Jersey  Steam  Nav.  Co.  v.  Merchants'  Baak,  6 
How.  344,  12  L.  ed.  466,  on  liability  of  carrier  for  destruction  of  prop- 
erty in  burning  steamboat,  where  property  was  carried  under  contract  with  ex- 
press company  at  risk  of  the  express  company;  Moslin  v.  Baltimore  A  O.  R.  Col 
14  W.  Va.  180,  35  A.  R.  748,  holding  railroad  company  common  carrier  ot  cattle 
but  not  liable  for  death  or  injury  to  cattle  through  heat,  without  its  fault. 
—  In  case  of  loss  caused  by  perils  of  sea,  generally. 

Cited  in  The  Maggie  Hammond  <The  Maggie  Hamnumd  v.  Morland)  9  Watt. 
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436,  19  L.  ed.  772,  holding  that  where  vessel  is  made  unseaworthy  by  storm  carrier 
is  bound  to  forward  cargo,  if  possible  by  another  boat;  The  Niagara  ▼.  Cordes,  21 
How.  7,  16  L.  ed.  41,  holding  carrier  liable  for  damage  to  cargo  after  stranding 
of  vessel  while  trying  to  make  port  in  storm,  where  master  abandoned  vessel  for 
part  of  winter  and  until  late  in  spring;  King  v.  Shepherd,  3  Story,  340,  Fed.  Cas. 
No.  7,804,  holding  carrier  liable  for  loss  of  gold,  placed  in  exposed  position,  after 
wreck  of  ship;  McArthur  v.  Sears,  21  Wend.  100,  holding  carrier  liable  for  loss 
due  to  stranding  caused  by  master  mistaking  light  on  stranded  vessel  for  beacon 
light. 
—  In  CAM  of  Jettison. 

Cited  in  Price  v.  Hartshorn,  44  Barb.  655,  holding  carrier,  without  fault, 
not  liable  at  conunon  law  for  loss  of  portion  of  cargo  thrown  overboard  in  storm ; 
The  Delaware  (The  Delaware  v.  Oregon  Iron  Co.)  14  Wall.  679,  20  L.  ed.  779, 
holding  carrier  liable  lor  loss  of  part  of  cargo  thrown  overboard  in  storm  as  a 
jettison,  where  sacrificed  cargo  was  stowed  on  deck  under  "clean"  bill  of  lading. 
~  Effect  of  limitatton  of  liability. 

Cited  in  McGregor  v.  Kilgore,  6  Ohio,  368,  27  A.  D.  260,  holding  liability  of  car- 
rier not  relieved  by  stipulation  in  bill  of  lading  permitting  reshipment,  in  case  of 
low  water,  to  destination;  The  George  Dumois,  88  Fed.  537,  holding  injury  to 
cargo  of  bananas  by  delay  caused  by  leak  in  boiler,  not  within  exemption  of  car- 
rier from  liability  for  all  accidents  of  machinery,  boilers,  etc. ;  Richards  v.  Hansen, 
1  Fed.  64,  holding  carrier  not  relieved  from  liability  for  damage  to  cargo  by  salt 
water  through  improper  stowage,  under  exceptions  in  bill  of  lading  against  break- 
age, leakage,  rust  and  perils  of  sea;  Jones  v.  Pitcher,  8  Stew.  A  P.  (Ala.)  136,  24 
A.  D.  716,  holding  preventable  collision  not  within  exception  of  bill  of  lading 
exempting  carrier  from  liability  for  accidents  due  to  "dangers  of  the  river;"  Hays 
V.  Kennedy,  41  Pa.  378,  80  A.  D.  627,  holding  owners  of  steamboat  not  liable  for 
loss  of  goods  due  to  collision  without  fault  of  their  master  or  crew,  under  bill  of 
lading  exempting  for  unavoidable  dangers  of  river  navigation. 
*  lilablllty  of  carrier  of  passengers  for  loss  of  passenger's  effects. 

Cited  in  Adams  v.  New  Jersey  S.  B.  Co.  151  N.  T.  163,  56  A.  a  R.  616,  34 
LJLA.  682,  45  N.  B.  369,  holding  steamboat  company  liable  for  loss  of  $160  stolen 
at  night  from  passenger's  pockets,  while  passenger  was  asleep  in  stateroom ;  Hoi- 
lister  V.  Nowlen,  19  Wend.  234,  32  A.  D.  456,  holding  stage  coach  proprietors  lia- 
ble for  loss  of  passenger's  baggage  stolen  on  the  journey;  Hulett  v.  Swift,  42  Barb. 
230,  holding  innkeeper,  like  carrier,  liable  for  loss  of  property  of  guest,  which  was 
destroyed  by  fire  of  unknown  origin. 
Keasure  of  damages  for  loss  of  goods. 

Cited  in  Oillingham  v.  Dempsey,  12  Serg.  &  R.  183,  holding  measure  of  damages 
icr  goods  lost  by  carrier  to  be  net  value  of  goods  at  port  of  destination. 
Wbat  conatltntes  act  of  God. 

Cited  in  Walpole  v.  Bridges,  5  Blackf .  222,  holding  act  of  Qod  to  include  all  un- 
avoidable or  inevitable  accidents;  Houston  &  Q.  Nav.  Co.  v.  Dwyer,  20  Tex.  376, 
holding  explosion  of  steamboat  boiler  not  act  of  God. 

6  AM.  Dice.  Sll,  JACKSON  v.  LAWTON,  10  JOHNS.  IS. 
Nature  of  remedy  to  determine  validity  of  patent. 

Cited  in  Doe  ex  dem.  Patterson  v.  Winn,  11  Wheat.  380,  6  L.  ed.  600,  holding 
that  patent  valid  on  its  face  and  not  void  in  law  cannot  be  collaterally  attacked ; 
Hughes  V.  United  States,  4  Wall.  232,  18  L.  ed.  303,  holding  that  patent  even 
though  unauthorised  is  a  prima  facie  valid  and  will  be  canceled  only  by  United 
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8utM  in  direct  proeeeding;  Providenee  Rubber  Co.  v.  Goodyear,  9  Wall.  788,  19 
L.  ed.  56i  (afflrming  2  CUff.  S61,  Fed.  Cat.  No.  i,58S),  holdiiig  that  aetkm  of 
oommiMioaer  in  extending  time  of  patent  cannot  be  collaterallj  attacked  by  shov- 
ing fraud  in  ite  proeuranee;  Silrer  t.  Ladd,  7  Wall.  219,  19  L.  ed.  138,  holding 
that  equity  will  grant  appropriate  relief  when  patent  granted  to  one   peraon 
equitably  belongs  to  another;  Noble  ▼.  Union  River  Logging  R.  Co.  147  U.  8.  165, 
37  L.  ed.  123,  13  Sup.  Ct  Rep.  271,  holdii^  patent  procured  from  Secretary  of 
Interior  by  fraud  not  rerocable  by  successor  but  only  by  direct  aetioii  im  oonrt; 
Hoe  ▼.  Cottrell,  17  BUtchf .  646,  1  Fed.  697 ;  Hartshorn  y.  Eagle  Shade  RoOers  Co. 
18  Fed.  90;  Hancock  Inspirator  Co.  ▼.  Jenka,  21  Fed.  911;  Railway  Register  M|g. 
Co.  T.  North  Hudstm  C.  R.  Co.  23  Fed.  593,— holding  that  letters  patent  will  not  be 
invalidated  in  suit  for  infriageBient  for  irregularities  of  procedure  prior  to  issu- 
ance; Vermont  y.  Society  For  Propagation  of  Gospel,  1  Paine,  652,  Fed.  Caa.  Na 
164^19,  holding  charter  from  crown  revocable  only  <m  direct  proceedings;  HaUock 
V.  Babcock  Mfg.  Co.  124  Fed.  226,  holding  irregularities  not  fraudulent  preoediAg 
issuance  of  patent  no  defense  to  action  for  infringement;  Masters  v.  Eastis,  3  Port. 
(Ala.)  368,  holding  United  States  patent  not  impeachable  in  trespass  by  showing 
that  prior  to  its  issuance  certificate  had  been  assigned;  Heeler  v.  Gist,  27  Ark. 
200,  holding  a  mistake  in  patent  remediable  only  in  equity  and  not  a  defense  to 
ejectment;  Youat  v.  Howell,  14  Cal.  466,  hokiing  patent  not  impeachable  collater- 
ally for  irregularities  prior  to  issuance;  Omaha  A  G.  Smelting  A  Ref.  Co.  v.  Tabor, 
13  Colo.  41,  16  A.  8.  R.  185,  6  L.R.A.  236,  21  Pac  925,  holding  that  patent  on  gov- 
ernment land  when  issued  relates  back  to  ratry  and  cannot  be  collaterally  at- 
tacked; Winter  v.  Jones,  10  Ga.  190,  54  A.  D.  379,  holding  that  defendant  in  eject- 
ment may  show   plaintiff's  patent  absolutely  void  because  granted  under  un- 
constitutional law  and  that  state  had  no  title;  Gallipot  ex  dem.  Bniner  v.  Man- 
love,  2  III.  166,  holding  senior  United  States  land  certificate  not  impea<diable  by 
parol  in  ejectment;  Ballance  v.  McFadden,  12  III.  317,  holding  unauthorised  patent 
void  and  impeachable  collaterally  in  ejectment;  Bruckner  v.  Lawrence,  1  Doi^g. 
(Mich.)  19,  holding  United  States  patent  not  impeachable  in  ejectment  by  junior 
patentee  for  fraud  prior  to  issuance;  Williams  v.  Carpenter,  28  Mo.  453,  holding 
evidence  not  admissible  in  ejectment  to  show  patent  issued  to  wrong  person  by 
mistake;  Enfield  v.  Permit,  6  N.  H.  280,  20  A.  D.  580,  holding  mistake  in  charter 
of  township  not  correctable  in  suit  at  law  between  individuals;  People  v.  Mauran, 
5  Denio,  389,  holding  patent  not  void  on  its  face  not  attackable  in  collateral  se- 
tion ;  Parmelee  v.  Oswego  A  S.  R.  Co.  7  Barb.  599,  holding  patent  unless  void  on 
its  face  as  contrary  to  law  or  statute  not  impeachable  in  collateral  proceeding; 
People  V.  Livingston,  8  Barb.  253,  holding  that  patent  void  on  its  face,  or  unau- 
thorized or  if  state  has  no  title,  collaterally  impeachable  in  ejectment;  Englishbee 
v.  Helmuth,  7  N.  Y.  Leg.  Obs.  186,  holding  patent  void  on  its  face  or  granted  with- 
out authority  may  be  disregarded;  Jackson  ex  dem.  Houseman  v.  Hart,  12  Johna 
77,  7  A.  D.  280,  holding  that  defendant  in  ejectment  cannot  show  that  peraon  in- 
tended in  plaintiff's  patent  was  different  from  one  mentioned;  Jackson  ex  dem. 
Smith  V.  Marsh,  6  Cow.  281,  on  contestability  of  patent  for  mistake  or  fraud  in  is- 
suance in  collateral  proceeding;  McNulty  v.  Prentice,  25  Barb.  204,  holding  defend- 
ant sued  on  an  indenture  of  apprenticeship  may  explain  by  parol  variance  between 
his  and  plaintifl^s  copy;  People  v.  Van  Rensselaer,  9  N.  Y.  291,  holding  patent 
not  assailable  in  collateral  action  except  to  show  it  to  be  void  absolutely  from 
the  beginning;  People  v.  Clarke,  9  N.  Y.  349,  holding  patent  obtained  by  fraud 
voidable,  not  void ;  E.  G.  Blakslee  Mfg.  Co.  v.  E.  G.  Blakslee's  Sons  Iron  Works, 
120  N.  Y.   156,  29  N.  E.  2,  holding  patent  voidable  in  direct  proceeding  only, 
where  extrinsic  evidence  is  requisite  to  establish  its  invalidity;   Ross  v.  Marcy, 
1  Clark  (Pa.)  205,  holding  that  recitals  in  patent  may  be  contradicted  in  eject- 


Digitized  by 


Google 


951  NOTES  ON  AMERICAN  DECISIONS.  [311-314 

ment  in  state  where  no  chancery  jurisdiction  exists ;  Parkison  v.  Bracken,  Burnett 
(Wis.)  13,  39  A.  D.  296,  1  Pinney  (Wis.)  174,  holding  that  patent  takes  prece- 
dence over  prior  receipt  to  another  in  ejectment. 

Cited  in  reference  notes  in  43  A.  D.  561,  on  collateral  attack  upon  grant;  43 
A.  D.  176,  on  collateral  impeachment  of  government  grants;  4  A.  D.  549;  12 
A.  S.  R.  49,— on  right  to  attack  patent  collaterally;  39  A.  D.  300,  on  right  to 
impeach  patents  collaterally  for  matters  not  appearing  on  their  face;  2  A.  D. 
570,  on  admissibility  of  eridence  in  action  at  law  to  show  patent  was  irregularly 
issued ;  36  A.  D.  636,  on  evidence  of  fraud  to  avoid  patent  or  other  public  grants. 

Cited  in  notes  in  12  A.  D.  565,  566,  on  right  to  collaterally  attack  patent 
valid  on  its  face;  12  A.  D.  566,  as  to  how  patent  may  be  annulled;   12  A.  D. 
568,  on  effect  as  against  patentee  of  misconduct  of  land  officers. 
Who  may  contest  patent. 

Cited  in  Mowry  v.  Whitney,  14  Wall.  434,  20  L.  ed.  858,  holding  that  letters 
patent  can  only  be  set  aside  in  action  in  name  of  United  States;  United  States 
▼.  American  Bell  Teleph.  Co.  128  U.  S.  315,  32  L.  ed.  450,  9  Sup.  Ct.  Rep.  90, 
holding  that  United  States  may  revoke  in  court  of  equity  letters  patent  fraudu- 
lently procured;  Northern  P.  R.  Co.  v.  Cannon,  46  Fed.  224,  holding  that  suit 
in  equity  to  invalidate  patent  can  only  be  brought  in  name  of  United  States; 
Brunswick  v.  Dart,  R.  M.  Charlt.  (Ga.)  497,  holding  that  an  improvident  grant 
can  only  be  set  aside  by  state  itself;  Towle  v.  Palmer,  1  Abb.  Pr.  N.  S.  81, 

1  Robt.  437,  holding  that  grant  by  state  can  be  annulled  only  by  direct  pro- 
ceedings by  state;  Howard  ▼.  Colquhoun,  28  Tex.  134,  holding  that  only  the 
government  by  grant  in  its  own  name  can  annul  its  own  patent;  Doe  ex.  dem. 
Moore  v.  Hill,  Breese  (III.)  236,  holding  that  patent  issued  by  governor  of  North- 
west Territories  cannot  be  set  aside  by  Congress  for  fraud  in  its  issuance;  State 
V.  Batchelder,  5  Minn.  223,  Gil.  178,  80  A.  D.  410,  holding  United  SUtes  patent 
impeachable  for  fraud  by  plaintiff  in  possession  by  action  to  determine  title; 
Crow  V.  Holland,  15  N.  C.  (4  Dev.  L.)  417,  holding  patent  not  impeachable  for 
fraud  by  junior  patentee,  but  only  by  state  or  senior  patentee;  State  ex  rel. 
Wilson  V.  Shively,  10  Or.  267,  on  right  of  person  aggrieved  to  sue  in  equity  to 
vacate  patent;  Egnew  v.  Cochrane,  2  Head,  320,  on  right  of  junior  enttyman 
to  contest  senior  entry  or  grant;  Lamont  v.  Stimson,  3  Wis.  545,  62  A.  D.  696, 
holding  that  equity,  at  suit  of  senior  entryman,  will  set  aside  subsequent  United 
States  patent  procured  by  fraud;  Boggs  V.  Merced  Min.  Co.  14  Ca,h  279,  holding 
that  equity  will  not  annul  patent  in  suit  between  individuals  for  a  portion  of 
the  land  to  which  patentee  not  a  party ;  Crommelin  v.  Minter,  9  Ala.  594,  holding 
that  a  mere  intruder  cannot  contest  the  validity  of  a  patent. 

•  AM.  DEO.  814,  VAN  ORDEN  t.  VAN  ORDEN,  10  JOHNS.  80. 
Necessity  of  performing  conditions  Imposed. 

Cited  in  Justice  t.  Lang,  30  How.  Fr.  425,  2  Robt.  333,  on  liability  of  one 
accepting  written  obligation  from  another  to  performance  of  its  conditions ;  Tilton 
T.  Tilton,  41  N.  H.  479,  holding  executor,  permitting  devised  estate,  chargeable 
with  expenses  of  administration,  to  be  enjoyed  for  years,  liable  for  expenses. 
~  On  devisee  to  pay  legacy,  annuity,  or  debts. 

Cited  in  Lobach's  Case,  6  Watts,  167,  holding  devisee  personally  liable  to  pay 
legacy  on  acceptance  of  devise  charged  with  same;  Perry  v.  Hale,  44  N.  H.  363, 
holding  trustees  in  possession  of  premises  devised  to  minor  liable  to  pay  legacy; 
Taylor  v.  Woodward,  9  N.  J.  L.  115,  17  A.  D.  462,  holding  legacy,  charged  upon 
real  estate  in  hands  of  devisee,  attachable  for  legatee's  debt;   Piper  v.  Piper, 

2  N.  H.  439,  holding  that  action  lies  to  recover  legacy  charged  upon  land  devised 
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to  another;  Pickering  t.  Pickering,  6  N.  H.  120,  holding  deriaee  liable  for  aonoitr 
without  special  promiae,  on  acceptance  of  derise;  Hunkypillar  t.  Harriaoo,  S9 
Ark.  453,  27  S.  W.  1004,  holding  deriaee  liable  for  annuity  to  extant  of  proc^ib 
of  property  devised,  on  acceptance  of  derise;  Gifford  t.  Rising,  61  Hun,  1,  3  N.  Y. 
Supp.  392,  holding  deriaee,  accepting  deriae,  personally  liable  to  receiTer  a< 
annuitant  for  annuity  due;  Gridley  t.  Gridley,  24  N.  Y.  180  (reveraiBg  33  Barb. 
250),  holding  donee  accepting  devise  and  bequest,  chargeable  with  annuity  per- 
sonally liable  to  pay  same;  Elwood  t.  Deifendorf,  6  Barb.  898,  holding  deriaee 
personally  liable  for  payment  of  deceased's  debts,  on  acceptance  of  derise;  Frost 
T.  Frost,  4  Edw.  Ch.  733,  on  derisee's  liability  to  legatee  <m  acoeptaBoa  of  deriae. 

Cited  in  reference  note  in  19  A.  D.  394,  on  right  to  recover  by  joint  aetioB 
against  derisees  and  terretenanta,  l^gmcy  charged  on  land. 

Cited  in  note  in  5  A.  D.  249,  on  express  promise  to  pay  lega^. 

Distinguished  in  Mesick  v.  New,  7  N.  Y.  168,  holding  devisee  acoeptinig  and 
possessing  devise,  not  personally  liable  to  pay  legacy;  Cronkhite  v.  Cronkhite, 
1  Thomp.  t  C.  266,  holding  deriaee  not  liable  for  annuity,  where  no  obligatioB 
to  pay  annuity  is  coupled  with  gift. 
Part  payment  of  nanmlty  as  promlae  to  pay  whole. 

Cited  in  Kelsey  v.  Deyo,  8  Cow.  188,  holding  deriaee  baring  paid  part,  liable 
to  pay  residue  of  legacy;  Pickering  v.  Pickering,  15  N.  H.  281 ;  Swaaey  r.  litfle, 

7  Pick.  296,— on  payment  of  part  of  annuity  being  equivalant  to  promlae  to 
continue. 

Distinguished  in  Francisco  v.  Wright,  7  IlL  681,  on  what  aet  oonatitiites  a 
promise  to  pay  mortgage. 
Election  between  Inconalatent  remediea  or  beneflta. 

Cited  in  Baumann  v.  Jefferson,  4  Misc.  147,  28  N.  T.  Bupp.  685,  on  acceptance 
of  one  of  two  or  more  inconsistent  remedies  being  election  to  surrender  others. 

Cited  in  reference  note  in  81  A.  D.  665,  on  doctrine  of  election. 
—  Between  dower  and  legacy  or  diatrlbatlTe  ahare. 

Cited  in  Avant  v.  Robertson,  2  McMull.  L.  215,  holding  dower  barred  by  aoeept- 
ance  of  distributive  share  under  statute;  Kennedy  v.  Mills,  13  Wend.  553,  holdii^ 
dower  barred  by  widow  accepting  estate  under  will;  Davison  v.  Davison,  15 
N.  J.  L.  235,  holding  dower  barred  by  widow  fairly  and  understandingly  electing 
to  accept  bequest;  Adams  v.  Adams,  39  Ala.  274,  holding  election  to  take  and 
retention  of  property  under  will  bar  to  claim  for  dower;  Hilliard  v.  Binford, 
10  Ala.  977,  holding  failure  to  waive  prorision  in  will  within  reasonable  time 
bar  to  action  for  dower. 

Cited  in  reference  notes  in  16  A.  D.  721;  17  A.  D.  277;  27  A.  D.  448,-Hm 
bar  of  dower  by  derise  or  legiu^. 

Cited  in  notes  in  51  A.  D.  579,  as  to  when  dower  is  barred  by  provision  in 
will;  3  hJRJi,  498,  as  to  when  widow  is  put  to  election  between  prorision  in 
will  and  dower;  26  A.  D.  503,  on  election  between  benefits  conferred  by  will 
and  share  in  community  property. 

Distinguished  in  Jackson  ex  dem.  Loucks  v.  Churchill,  7  Cow.  287,  17  A.  D. 
514,  holding  dower  not  barred  by  widow  accepting  dwelling-house  and  garden 
under  will. 
EMdence  of  acceptance  of  deriae. 

Cited  in  Anderson  v.  Greble,  1  Ashm.  (Pa.)  136,  on  adequacy  of  eridence  of 
acceptance  of  devise. 


Digitized  by 


Google 


953  NOTES  ON  AMERICAN  DECISIONS.  [314-31S 

•  AM.  DSO.  81«,  AMORY  ▼.  FLYN,   10  JOHNS.  lOS. 
Property  in  wild  animals. 

Cited  in  Mullett  t.  Bradley,  24  Misc.  695,  63  N.  Y.  Supp.  781 ;  State  t.  Weber, 
205  Mo.  30,  10  L.RJk.(N.S.)  1155,  102  S.  W.  955, — on  property  in  wild  animals. 

Cited  in  reference  note  in  72  A.  D.  351,  on  acquiring  wild  geese. 

Cited  in  notes  in  70  A.  D.  261,  on  property  in  inferior  wild  animals;  40  A.  D. 
488,  on  loss  of  property  in  wild  animals  by  abandonment. 
When  troTer  lies. 

Cited  in  Graham  t.  Smith,  100  Ga.  434,  82  A.  S.  R.  323,  40  L.R.A.  503,  28 
S.  E.  226,  holding  trover  lies  to  recover  dog  wrongfully  converted;  Ayres  v. 
French,  41  Conn.  142,  holding  trover  lies  for  shares  of  manufacturing  stock  un- 
lawful^ withheld. 

Cited  in  note  in  25  E.  R.  C.  178,  as  to  what  property  is  recoverable  in  trover. 
To  what  extent  finder  indemnified. 

Cited  in  Chase  v.  Corcoran,  106  Mass.  286,  holding  finder  of  boat  mtitled  to 
necessary  expenses  in  preserving  same;  Watts  v.  Ward,  1  Or.  86,  62  A.  D.  299, 
on  finder  of  lost  property  recovering  necessary  expenses  in  restoring  same; 
Sheldon  v.  Sherman,  42  N.  Y.  484,  1  A.  R.  569  (affirming  42  Barb.  368),  holding 
owner  of  logs  borne  upon  land  of  another,  liable  for  damages  on  reclaiming  same. 

Cited  in  notes  in  21  A.  R.  188,  on  duties  and  liabilities  of  finders  of  property; 

25  A.  D.  189;  62  A.  D.  301, — on  right  of  finder  of  property  to  reward  from  owner; 

26  A.  R.  9,  on  sufficiency  of  performance  to  entitle  one  to  reward;  55  A.  D.  510, 
on  liability  of  owner  for  reasonable  expense  of  saving  property  set  adrift  by 
floods,  wrecks,  and  other  causes. 

lilen  on  prapertj. 

Cited  in  Preston  v.  Neale,  12  Gray,  222,  on  lien  on  property  found. 

•  AM.  DEO.  818,  NICKIjBSON  t.  STRYKER,  10  JOHNS.  115. 
Action  for  seduction  or  abduction. 

Cited  in  Millar  v.  Thompson,  1  Wend.  447,  holding  action  by  one  living  im  loco- 
parents  not  maintainable,  where  female  lived  with  seducer;  Wilson  v.  Sproul, 
3  Penr.  k  W.  49,  holding  no  action  for  seduction  lies  where  neither  service  is  per- 
formed nor  relation  of  master  and  servant  established. 

Cited  in  reference  notes  in  11  A.  D.  572,  on  action  for  seduction;  16  A.  D.  237> 
on  loss  of  service  as  requisite  to  parent's  action  for  seducti<m;  44  A.  D.  741,  on 
parent's  right  to  sue  for  seduction  of  daughter. 

Cited  in  notes  in  53  A.  D.  348,  as  to  who  may  sue  for  seduction;  76  A.  S.  R. 
060,  on  foundation  of  civil  action  for  seduction;  13  A.  D.  716,  on  parent's  right  of 
action  for  loss  of  child's  service;  44  A.  D.  166,  on  parent's  right  to  sue  for 
seduction  of  daughter;  17  E.  R.  C.  363,  on  necessity  of  showing  relation  of  master 
and  servant  in  order  to  maintain  action  for  seduction. 
—  Of  minor  daughter. 

Cited  in  Boyd  v.  Byrd,  8  Blackf.  118,  44  A.  D.  740,  holding  action  by  parent  for 
seduction  of  minor  daughter,  maintainable,  although  she  does  not  live  h<mie; 
Kennedy  v.  Shea,  110  Mass.  147,  14  A.  R.  584,  holding  same  although  she  works 
for  another  except  Sundays ;  Sargent  v.  ,  5  Cow.  106,  holding  same,  where 

daughter  was  onployed  by  another,  but  returned  home  after  seduction;  Mulve- 
hall  V.  Millward,  11  N.  Y.  343,  holding  same  although  she  lived  with  seducer; 
Magee  v.  Holland,  27  N.  J.  L.  86,  72  A.  B.  341,  holding  action  by  father  for 
abduction  of  minor  children,  maintainable,  where  they  assisted  him  at  home; 
Bartley  v.  Richtmyer,  4  N.  Y.  38,  53  A.  D.  338  (reversing  2  Barb.  182),  holding 
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action  bj  step-father  for  eedvetioB  of  miBor  daughter  not  maintainable,  where  ihe 
is  aedueed  while  in  the  senrice  of  another;  Bartley  t.  Richtmyer,  2  Barb.  182; 
Dunn  T.  Cass  Avenue  A  F.  G.  R.  Co.  21  Mo.  App.  188,— on  neoessity  of  aFerrii^ 
loss  of  child's  service  in  action  by  fathw. 

Cited  in  note  in  4  A.  D.  404,  on  right  of  aetioa  for  seduction  of  minor  daughter. 
•»  Of  daughter  of  age. 

Cited  in  Briggs  v.  Evans,  27  N.  C.  (6  Ired.  L.)  18;  Kendridc  v.  MeCrary,  11  Ga. 
603, — holding  action  by  parent  for  seduction  of  daughter  of  age  maintainable 
where  service  rendered  is  voluntary;  Hudkins  v.  Haskins,  22  W.  Va.  645,  holding 
same  where  daughter  has  not  emancipated  herself  from  father's  legal  control; 
Moran  v.  Dawes,  4  Cow.  412,  holding  same  where  relation  of  mistress  and  servant 
exisU;  Lipe  v.  Eisenlerd,  32  N.  Y.  229  (dissenting  opinion,  32  N.  Y.  729,  same 
where  daughter  performs  domestic  services  for  parent;  Phipps  v.  Garland,  20 
N.  C.  (3  Dev.  A  B.  L.  44) ;  Mercer  v.  Wahnsley,  6  Harr.  t  J.  27,  9  A.  D.  486,— 
holding  action  by  parent  for  seduction  of  daughter  of  age  not  maintainable  where 
daughter  lives  away  from  home;  Lee  v.  Hodges,  13  Gratt.  726,  holding  same  where 
daughter  lives  away  from  home  under  contract  for  her  services;  George  v. 
Van  Horn,  9  Barb.  623,  holding  same  where  daughter  resided  with  brother,  but 
returned  home  after  seduction. 

Cited  in  note  in  14  L.RJL  704,  on  loss  of  service  as  element  of  parent's  action 
for  seduction  of  adult  daughter. 
Service  as  evidence  of  relation  of  master  and  servant. 

Cited  in  Johnson  v.  Noble,  13  N.  H.  286,  38  A.  D.  485,  on  servioe  as  evidence  of 
relation  of  master  and  servant. 

6  AM.  DEO.  810,  JACKSON  T.  STANUET,  10  JOHNS.  IBS. 
Admissibility  of  evidence  — As  to  Identity  of  person. 

Cited  in  Andrews  v.  Dyer,  81  Me.  104,  16  Atl.  405,  holding  evidence  of  grantee 
admissible  to  prove  that  she  was  intended  as  person  misdescribed  in  deed;  Boyd 
V.  Gilchrist,  15  Ala.  849,  holding  evidence  of  drawer  admissible  to  prove  that 
person  misdescribed  in  reeeipt  was  person  intended;  Pickney  v.  Hagadom,  1 
Duer,  89,  holding  parol  evidence  admissible  to  identify  person  intended  in  mis- 
description of  name  in  auctioneer's  entiy;  Northwestern  Fire  Extinguisher  Co.  v. 
Philadelphia  Fire  Extinguisher  Co.  10  PhiU.  227,  31  PbiU.  Leg.  Int.  148,  Fed. 
Cas.  No.  10,337,  6  Legal  Gas.  133,  holding  same,  misdescription  of  grantee  in 
patent;  Meadows  v.  Barry,  Ga.  Dec.  pt.  1,  p.  80,  holding  same,  in  misdeacriptioii 
of  grantee  in  land  grant;  Bignall  v.  Harvey,  18  Blatchf.  353,  4  Fed.  334,  holding 
proof  showing  original  patentee  was  misdescribed  person  to  whom  reissue  was 
granted,  competent;  Jackson  ex  dem.  Woodruff  v.  Cody,  9  Cow.  140,  holding  parol 
evidence  admissible  to  prove  that  grantor  in  deed  was  patentee  in  grant ;  Jackson 
ex  dem.  Shultse  v.  Goes,  13  Johns.  518,  7  A.  D.  399;  Willianu  v.  Carpenter,  42 
Mo.  327, — ^holding  parol  evidence  admissible  to  prove  that  claimant  is  not  person 
intended  in  grant. 

Distinguished  in  Jaduon  ex  dem.  Houseman  v.  Hart,  12  Johns,  77,  7  A.  D.  2S0, 
holding  parol  evidence  inadmissible  to  prove  that  different  person  was  intended 
than  grantee  in  letters  patent. 
—  As  to  mistake  In  description  of  land  In  charter. 

Cited  in  Enfield  v.  Permit,  5  N.  H.  280,  20  A.  D.  580,  holding  extrinsic  proof 
that  certain  degrees  in  description  were  inserted  in  charter  by  mistake,  inad- 
missible. 
Ijand  ^rani. 

Cited  in  Williams  v.  Carpenter,  28  Mo.  453^  holding  tHle  to  land  granted  bj 
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mistake  doeanot  enure  to  person  intended  on  proof  of  mistake;  People  v.  Mauran, 
5  Denio,  389,  holding  land  patent  cannot  be  assailed  in  collateral  action. 

•  AM.  DEC.  Sai,  JACKSON  t.  BUIili,  10  JOHNS.  148. 
ConstrocUon  of  will. 

Cited  in  Stone  v.  Huxford,  8  Blackf.  452,  holding  devise  void  on  refusal  of 
derisee  to  accept  and  perform  condition;  Gardner  v.  Gardner,  3  Mason,  178,  Fed. 
Cas.  Na  5,227,  holding  debts  charge  on  land  devised,  under  clause  "devisee  pay- 
ing all  my  just  debts  out  of  said  estate;''  McRee  v.  Means,  34  Ala.  349,  holding 
devisee  of  portion  takes  life  estate  where  whole  estate  is  charged  with  legacy; 
Jackson  ex  dem.  Uerrick  v.  Babcock,  12  Johns.  389,  on  estate  conveyed  when 
devise  is  subject  to  charge;  Stewart  v.  McMartin,  5  Barb.  438,  on  willing  of 
estate  in  fee  or  for  life;  Tator  v.  Tator,  4  Barb.  431,  on  fee  by  implication. 

Cited  in  reference  note  in  17  A.  D.  802,  on  limitation  over  of  personalty  by  way 
of  remainder. 

—  When  estate  for  life  devised. 

Cited  in  Mesick  v.  New,  7  N.  Y.  103;  Ohnstead  v.  Ohnstead,  4  N.  Y.  50,— liolding 
devisee  takes  life  estate,  where  devise  without  words  of  inheritance  is  charged 
with  legacy;  Vanderwerker  v.  Vanderwerker,  7  Barb.  221,  holding  same  as  to 
charge  with  support  of  another;  Harvey  v.  Olmsted,  1  N.  Y.  483?  Lippen  v. 
Eldred,  2  Barb.  130, — holding  devise  without  words  of  limitation  or  perpetuity, 
passes  life  estate;  McLellan  v.  Turner,  15  Me.  430,  holding  devise  without  words 
of  inheritance  of  ''all  my  real  and  personal  estate"  after  payment  of  debts,  passes 
life  estate;  Foote  v.  Sanders,  72  Mo.  010,  holding  devise  "during  her  natural  life" 
passes  life  estate  where  devisee  is  directed  to  pay  debts  and  raise  his  children; 
Barheydt  v.  Barheydt,  20  Wead.  570,  on  estate  for  life  passing  by  devise  without 
personal  charge  on  devisee. 

Distinguished  in  Tanner  v.  Livingston,  12  Wend.  83,  holding  explicit  limitation 
of  estate  for  life  not  changed  to  fee  by  provision  imposing  payment  of  debts  on 
devisee. 

—  When  estate  in  fee  devised. 

Cited  in  Snyder  v.  Nesbitt,  77  Md.  670,  20  Atl.  1000,  holding  that  son  takes  fee 
simple  estate  charged  with  payment  of  bequests  imposed  by  will  devising  land  to 
him  and  his  heirs  forever  with  remainder  over  to  specified  persons  if  he  dies 
intestate,  and  imposing  such  charges;  Fox  v.  Phelps,  20  Wend.  437  (affirming  17 
Wend.  393),  holding  devise  conditioned  on  devisee  paying  another  one  half  value 
of  estate  in  cash,  passes  fee;  Martin  v.  Ballou,  13  Barb.  119;  Spraker  v.  Van 
Alstyne,  18  Wend.  200  (reversing  13  Wend.  578), — ^holding  devise  charged  with 
payment  of  debts  passes  fee,  where  no  estate  in  remainder  is  created;  Jackson 
ez  dem.  Ruggles  v.  Martin,  18  Johns.  31,  holding  devise  conditioned  upon  devisee 
complying  with  injunctions,  to  build  house,  etc.,  passes  fee;  Judd  v.  Bushnell,  7 
Conn.  204,  holding  devise  conditioned  on  devisee  paying  others  interest  and 
principal  later,  passes  fee;  Korf  v.  Gerichs,  146  Ind.  134,  44  N.  E.  24,  holding 
devise  charged  with  payment  of  money  in  respect  to  devise,  without  limitation 
over,  passes  fee;  Groves  v.  Cox,  40  N.  J.  L.  40;  Lunmius  v.  Mitchell,  34  N.  H.  39; 
Benkert  v.  Jacoby,  30  Iowa,  273, — holding  devise  conditioned  upon  payment  of 
eertain  legacies  to  daughter  passes  fee;  Bell  v.  Scammon,  15  N.  H.  381,  41  A.  D. 
700,  holding  devise  c<mditioned  on  devisee  paying  all  debts  and  l^facies,  passes 
fee;  James  v.  Rowland,  52  Md.  402,  holding  devise  charged  with  payment  of  sum 
of  money  in  annual  instalments  passes  fee;  Snyder  v.  Nesbitt,  77  Md.  570,  20  Atl. 
}fi06,  holding  devise  charged  with  payment  of  money  to  sister  and  mother  of 
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deWsM,  PMM0  fM;  Walfatoe  t.  Wallace,  23  N.  H.  149,  on  deviae  conditioiied 
deTiaee  payiiig  sum  of  money,  passing  fee. 

Cited  in  reference  note  in  17  A.  D.  762,  on  passing  of  fee  witho<nt  words  sf 
inheritance  or  perpetuity  in  devise. 

Cited  in  note  in  9  E.  R.  C.  299,  on  sufficiency  of  devise  to  pass  a  fee. 
—  When  devisee  penonally  liable  for  legacy. 

Cited  in  Lobach's  Case,  6  Watts,  167;  WilUams  v.  Nicfaol,  47  Ark.  254,  1  a  W. 
243;  Walker  v.  Skeene,  3  Head,  1 ;  Glen  v.  Fisher,  6  Johns.  Ch.  33,  10  A.  D.  310,— 
holding  that  acceptance  of  devise  conditioned  on  payment  of  kgacy  makes  deviaet 
personally  liable;  Hill  v.  Sharp,  1  Shannon,  Cas.  126,  holding  devisee  personally 
liable  on  acceptance  of  devise  conditioned  on  devisee  supporting  granddao^ters; 
Cloud  V.  Whitonan,  2  Harr.  (Del.)  401,  on  devisee's  personal  liability  lor  kga^ 
on  acceptance  of  devise. 

6  AM.  DBC.  824,  HIGHIiAND  TURNP.  OO.  T.  McKBAN,  10  JOHNS.  1S4. 

Corporate  books  and  records  as  evidence. 

Cited  in  Ryder  v.  Alton  A  8.  R.  Co.  13  111.  616,  holding  corporation  books  saf- 
flcient  to  show  that  i»«requisites  of  statute  giving  corporation  existence  have 
been  complied  with ;  Qlenn  v.  Orr,  96  N.  C.  413,  2  8.  E.  638,  holding  corporatka 
books  competent  to  prove  that  party  is  stockholder  and  his  account  aa  stock- 
holder; Buncombe  Tump.  Co.  v.  McCarson,  18  N.  C.  (1  Dev.  A  B.  L.)  806,  holding 
corporation  books,  when  identified,  admissible  to  prove  organization  and  egjatewet 
of  corporation;  White  Water  Valley  Canal  Co.  v.  Hawkins,  4  Ind.  474,  holdi^ 
entries  in  books  of  corporation  by  regular  officers  evidence  of  proceedings  of  eorpe- 
ration;  White  Mountains  R.  Co.  v.  Eastman,  34  N.  H.  124,  holding  corpc»atioB 
clerk's  record  of  directors  proceedings  in  ordering  assessments  of  stock  admiwriMa; 
Haynes  v.  Brown,  36  N.  H.  546,  holding  stock  book  of  corporation  inadwiaaihia 
as  evidence  without  proof  of  proper  keeping  and  entries;  Penobscot  ft  K.  R.  Oa. 
V.  Dunn,  39  Me.  687,  holding  records  of  corporation's  proceedings  competent  evi- 
dence to  i»t>ve  that  necessary  shares  to  organise  have  been  subscribed;  Ambersi 
Bank  v.  Root,  43  Mass.  522,  holding  same  as  to  prove  tenure  of  one  as  cashier; 
Chesapeake  A  O.  R.  Co.  v.  Deepwater  R.  Co.  67  W.  Va.  641,  50  S.  E.  890,  <m  stod[ 
book  as  evidence  to  show  stockholder's  connection  with  corporation;  Bill  v.  Foarth 
Great  Western  Tump.  Co.  14  Johns.  416,  on  corporation  books  as  evidence  of 
incorporation ;  McPherson  v.  Cheadell,  24  Wend.  15,  on  entry  in  booka  of  eorpora- 
tion  as  evidence  of  membership;  Haven  v.  New  Hampshire  Asylum  for  Insane,  IS 
N.  H.  632,  38  A.  D.  512,  on  records  of  corporation  as  evidence. 

Cited  in  reference  notes  in  38  A.  D.  513,  on  corporation  books  aa  evidence  of 
corporate  proceedings;  13  A  S.  R.  552,  on  conclusiveness  of  records  of  tows 
meetings  and  of  public  corporations  and  power  to  amend  same. 

Cited  in  notes  in  14  A.  D.  688,  on  admissibility  of  corporate  books  in  evidoiee; 
12  L.RA.  473,  on  admissibility  in  evidence  of  books  of  account  of  corporation; 
74  A.  D.  310,  on  parol  evidence  of  unrecorded  acts  of  corporation;  13  A.  S.  R. 
552,  on  conclusiveness  of  records  of  town  meetings  and  of  public  corporatkms  and 
|A>wer  to  amend  same. 
Proof  of  authenticity  of  books  and  records. 

Cited  in  Wentworth  v.  Keiser,  33  Me.  367,  holding  introduction  of  book,  without 
evidence  of  its  genuineness  as  justice's  record  insufficient  authenticity;  Whitman 
V.  Granite  Church,  24  Me.  236,  holding  same  as  to  church  record  insufficieat 
authenticity;  Chenango  Bridge  Co.  v.  Lewis,  63  Barb.  Ill,  holding  proof  that 
books  were  in  handwriting  of  former  treasurer  insufficient  authenticity  to  prove 
amount  of  tolls;  Woodhaven  Bank  v.  Brooklyn  Hills  Improv.  Co.  69  App.  Div. 
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489,  74  N.  Y.  8upp.  1023,  on  proof  of  authenticity  neoess&iy  to  admit  corporation 
minute  book  in  evidence;  Den  ex  dem.  Steelman  t.  Steelman,  16  N.  J.  L.  M,  on 
neceuitj  of  proving  that  corporation  book  is  such;  Smith  v.  Natchez  8.  B.  Go.  1 
How.  (MiM.)  479,  on  proof  necesiary  to  admit  corporation  books  as  evidence. 
Averment  of  inoorporatlon. 

Cited  in  Bank  of  Alabama  v.  Simonton,  2  Tex.  681,  on  necessity  of  averment  of 
incorporation. 
Time  of  snbflcrlbinff  for  sto^. 

Cited  in  Southern  Life  Ins.  &  T.  Co.  v.  Lanier,  6  Fla.  110,  58  A.  D.  448,  on  dis- 
tinction between  subscription  for  stock  before  and  after  incorporation. 

•  AM.  DEO.  82«,  DEWITT  v.  TAXES,  10  JOHNS.  15«. 
Wlien  legacy  ovmvlative. 

Cited  in  NewccHub  v.  Webster,  10  N.  T.  8.  R.  859,  holdii«  bequest  in  eodicU 
eomulative  to  bequest  for  same  amount  and  purpose  in  will;  Dickinson  v.  Over- 
ton, 67  N.  J.  Bq.  20,  41  Ail.  949,  holding  same  as  to  cumulative,  whether  amounts 
equal  or  not;  Southgate  v.  Continental  Trust  Co.  36  Mise.  416,  73  N.  Y.  Supp.  718, 
holding  bequest  in  second  codicil  of  different  amount  to  same  legatee  as  in  first  and 
others,  cumulative;  Southgate  v.  Continental  Trust  Co.  74  App.  Div.  150,  77  N. 
Y.  Supp.  687,  holding  bequests  of  different  amounts  to  same  legatee  under  differ- 
ent codicils,  cumulative;  Jones  v.  Creveling,  19  N.  J.  L.  127,  holding  separate  be- 
quests on  different  contingencies  in  will,  cumulative;  Edwards  v.  Ranter,  17  Ohio 
St.  597,  holding  separate  bequests  to  same  legatee  at  different  amounts  in  will, 
both  good  by  intention  of  testator;  Chipman  v.  Montgomery,  4  Hun,  739  (dissent- 
ing opinion),  on  duplicate  bequests  in  separate  instruments  being  cumulative. 
When  legacy  rabetitational. 

Cited  in  Rice  v.  Boston  Port  t  Seaman's  Aid  Soc  66  N.  H.  191;  Quinoy  t. 
Rogers,  63  Mass.  291, — holding  bequest  in  codicil  in  duplicate  oi  bequest  in  will, 
substitutional  by  intention  of  testator. 
Nature  of  action  for  legacy. 

Cited  in  Bundle  v.  Allison,  34  N.  Y.  180,  to  point  that  action  of  debt  lor  legacy 
wiU  lie. 

•  AM.  DEO.  8S8,  JACKSON  t.  HENRT,  10  JOHNS.  186. 

Usury. 

Cited  in  Booth  v.  Swezey,  8  N.  Y.  276,  on  usury;  PickeU  v.  Pickett^  2  Hill,  Eq. 
470,  on  recovery  where  suit  is  brought  on  usurious  instrument. 

Cited  in  note  in  56  A.  D.  398,  on  defense  of  usury. 
—  Who  affected  by. 

Cited  in  Sharpe  v.  Tatnall,  5  Del.  Ch.  302,  holding  bona  fide  purchaser  at 
judicial  sale  under  mortgage  not  affected  by  usury  in  mortgage ;  Jackson  ex  dem. 
Herrit  v.  Bowen,  7  Cow.  13,  holding  bona  fide  lessees  without  notice  unaffected  by 
usury  in  conveyance  to  lessor;  Fenno  v.  Sayre,  3  Ala.  458,  holding  holder  of 
mortgage  taken  to  secure  usurious  note  protected  to  extent  of  money  advanced; 
Fulton  Bank  v.  Benedict,  1  Hall,  480,  holding  note,  negotiated  to  one  holding 
usurious  paper,  to  secure  same,  usurious;  Edgell  v.  Ham,  35  C.  C.  A.  584,  93  Fed. 
769,  holding  conveyance  to  purchaser  at  foreclosure  sale  untainted  with  usury 
in  mortgage  not  usurious  on  face;  Sherwood  v.  Archer,  10  Hun,  73,  holding  note, 
given  by  one  in  payment  of  debt  due  from  another  to  whom  he  had  given  usurious 
note,  untainted  with  said  usury;  Elliott  v.  Wood,  53  Barb.  285,  holding  bona  fide 
purchaser  at  foreclosure  sale  not  effected  by  usury  in  loan;  Gibson  v.  Steams,  3 
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N.  H.  186,  boldiag  note  givcB  to  eorer  amount  of  old  note  with  nsorious  interest^ 
tainted  with  ntury;  Morgan  ▼.  Tipton,  3  McLean,  339,  Fed.  Caa.  No.  9^09,  hold- 
ing mortgage  taken  hy  innocent  holder  to  secure  nsnriona  note  after  notice  of 
usury,  Toid;  Den  ex  dem.  Sbober  ▼.  Hauaer,  20  N.  C.  (4  DeT.  A  B.  L.)  91,  holding 
deed  of  trust  given  to  secure  payment  of  money  borrowed  upon  usurious  agreement, 
tainted  with  usury;  Kilner  ▼.  O'Brien,  14  Hun,  414,  holding  mortgage  taken  for 
amount  due  on  usurious  mortgage  purchased  without  notice,  untainted  with 
usury;  Tait  ▼.  Hannnm,  2  Yerg.  350,  holding  note  given  to  one,  canceling  debt  of 
and  as  security  for  usurious  loan  from  another,  usurious;  House  ▼.  Carr,  185  N. 
Y.  453,  113  A.  8.  R.  936,  e  L.ItA.(N.8.)  510,  78  N.  E.  171,  7  A.  &  E.  Ann.  Caa. 
185,  on  title  acquired  by  purchaser  without  notice  at  foreclosure  sale  of  usurious 
mortgage;  Flemming  t.  Mulligan,  2  McCord,  L.  173,  13  A.  D.  707,  (m  validity  of 
new  contract  to  innocent  party  founded  on  usurious  contract. 

Cited  in  reference  note  in  50  A.  8.  R.  860,  on  effect  of  usury  on  rights  of  boam 
ilde  holders  of  negotiable  instruments. 

Distinguished  in  McCraney  v.  Alden,  46  Barb.  272,  holding  mortgage,  for  which 
securities  of  former  usurious  mortgage  constitute  most  of  consideration,  usurious; 
Steele  v.  Franklin,  5  N.  H.  376,  holding  new  note  given  to  administrator  of  payee 
to  take  up  usurious  note,  tainted  with  usury;  Little  v.  Barker,  Hoffm.  Ch.  487, 
holding  bona  fide  purchaser  of  stock  given  as  collateral  security  for  usurious  loan, 
must  surrender  same;  Gray  v.  Green,  77  N.  Y.  615,  holding  bad  faith  assignment 
by  one  of  parties  to  usurious  eontraet,  tainted  with  same;  German  Bank  ▼. 
DeShon,  41  Ark.  331;  Metcalf  v.  Watkins,  1  Port.  (AUl)  57,--holding  not  usuri- 
ous in  its  incepti<m  usurious  in  hands  of  innocent  purchaser;  Jackson  ex  dem. 
Steamberg  v.  Dominick,  14  Johns.  435,  holding  title  of  mortgagee  purchasing  at 
foreclosure  sale  tainted  with  usury  in  original  instrument;  Hyland  v.  Stafford, 
10  Barb.  558,  holding  title  of  administrator  of  mortgagee  purchasing  at  forecloauin 
sale  tainted  with  usury  in  mortgage. 
•^Wlio  nsny  plend. 

Cited  in  Watson  v.  McClanahan,  13  Ala.  57,  holdiqg  legatee  cannot  plead  usury 
in  action  against  executor  who  receives  usurious  moneys  under  will;  Houghton 
V.  Payne,  26  Conn.  396,  holding  debtor  giving  new  security  for  usurious  debt  to 
bona  fide  assignee  cannot  plead  usury  in  action  on  security;  Perdue  v.  Brooks,  85 
Ala.  459,  5  So.  126,  holding  mortgagor  cannot  plead  usury  in  another  mortgage 
paid  by  mortgagee,  without  notioe,  for  his  accommodation;  Williams  v.  Tilt,  36 
N.  Y.  319,  holding  vendor  cannot  complain  of  usury  in  vendee's  consignment  to 
another  in  action  for  price;  Dix  v.  Van  Wydc,  2  Hill,  522,  holding  purchaser 
under  judgment  and  execution  may  plead  usury  against  prior  encumbranoer; 
Lloyd  V.  Scott,  4  Pet.  205,  7  L.  ed.  833,  holding  grantee  of  premises  formerly  con- 
veyed by  usurious  deed  may  plead  usury  in  action  by  former  grantor  under 
reservation  in  deed;  Jordan  v.  HumjArey,  31  Minn.  495,  18  N.  W.  450,  on  plea 
of  usury  by  mortgagor  where  bona  fide  purchaser  bought  at  foreclosure  nle; 
Williams  v.  Birch,  2  Trans.  App.  133,  on  who  can  complain  of  usury. 
Cited  in  note  in  22  A.  R.  291,  as  to  who  may  set  up  defense  of  usury. 
Distinguished  in  Allison  v.  Barrett,  16  Iowa,  278,  85  A.  D.  516,  holding  maker 
of  note  may  plead  usury  in  action  thereon  by  indorsee. 
Fraudulent  conveyance. 

Cited  in  Oriental  Bank  v.  Haskins,  3  Met  332,  37  A.  D.  140,  holding  conveyance, 
originally  fraudi'lcnt,  purged  of  fraud  by  abandoning  fraudulent  intent  and  con- 
firming conveyance  bona  fide. 
—  Validity  of  title  derived  through. 

Cited  in  Barnes  v.  Hardeman,  15  Tex.  366;  Jackson  ex  dem.  Colden  v.  Walsh, 
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14  Johns.  407, — holding  title  of  bona  fide  purchaser  without  notice  of  fraud 
in  original  conveyance,  valid;  Bean  ▼.  Smith,  2  Mason,  252,  Fed.  Cas.  No.  1,174, 
holding  bona  fide  purchaser  without  notice  that  property  was  originally  conveyed 
to  defraud  creditors  entitled  to  same  against  such  creditors;  Paige  v.  O'Neal,  12 
Cal.  483,  holding  bona  fide  vendee  of  personal  property  not  affected  by  vendor's 
fraud  in  obtaining  property;  Abney  v.  Kingsland,  10  Ala.  355,  44  A.  D.  491,  hold- 
ing bona  fide  exchange  with  one  obtaining  property  fraudulently  untainted  with 
said  fraud;  Ashland  Sav.  Bank  v.  Mead,  63  N.  H.  435,  holding  mortgagee  of  bona 
fide  purchaser  from  fraudulent  grantee  acquires  valid  title;  Tart  v.  Crawford,  1 
McCord,  L.  265,  holding  purchaser  without  notice  of  unrecorded  conveyance  of 
same  property,  acquires  valid  title;  Gordon  v.  Haywood,  2  N.  H.  402,  holding  bona 
fide  purchaser  of  land  originally  conveyed  without  consideration,  acquires  valid 
title;  Booraem  v.  Wells,  19  N.  J.  Eq.  87,  holding  bona  fide  v«idee  of  purchaser  at 
executor's  sale,  without  notice  of  illegal  conveyance  in  original  deed,  acquires  good 
title;  Jackson  ex  dem.  Fosdick  v.  West,  10  Johns.  466,  on  validity  of  title  de- 
rived through  fraudulent  conveyance;  Union  College  v.  Wheeler,  61  N.  Y.  88; 
McMahon  v.  Allen,  12  Abb.  Pr.  275,  34  Barb.  56;  Weeks  v.  Milwaukee,  L.  S.  &  W. 
R.  Co.  78  Wis.  501,  47  N.  W.  737;  Schafer  v.  Reilly,  50  N.  Y.  61,— on  title  of  bona 
fide  purchaser  without  notice  of  fraud  in  prior  conveyance;  Dunham  v.  Waterman, 
3  Duer,  166,  on  affect  of  purchaser  having  notice  of  fraud  as  to  title  of  grantor. 

Cited  in  notes  in  32  L.II.A.  69,  on  purchase  from  fraudulent  grantees ;  67  L.R.A. 
898,  on  title  of  bona  fide  purchaser  from  fraudulent  grantee. 

Distinguished  in  Bradley  v.  Obear,  10  N.  H.  477,  holding  creditor  who  attaches 
goods  of  fraudulent  vendee  has  same  title  as  vendee. 
Bona  fide  purchaser  or  encmnbrancMr. 

Cited  in  McAusbind  v.  Pundt,  1  Neb.  211,  93  A.  D.  358,  holding  bona  fide  pur- 
chaser from  judgment  creditor  of  property  sold  under  judgment,  acquires  good 
title;  Warner  v.  Blakeman,  36  Barb.  501,  holding  bona  fide  purchaser  under  fore- 
closure sale  protected  from  fraud  in  transaction ;  Ingraham  v.  Baldwin,  12  Barb.  9, 
holding  bona  fide  purchaser  at  foreclosure  sale  unafTected  by  latent  defect  in 
mortgage;  Bumpus  v.  Platner,  1  Johns.  Ch.  213,  holding  bona  fide  purchaser  of 
mortgage  who  takes  new  mortgage,  unaffected  by  fraud  in  original  transaction; 
Rouskulp  V.  Kershner,  49  Md.  516,  holding  title  of  bona  fide  purchaser  at  trustee's 
sale  under  court's  authority  cannot  be  questioned;  Mundine  v.  Pitts,  14  Ala.  84, 
holding  purchaser,  without  notice,  from  one  having  possession  and  legal  title 
unaffected  by  latent  equity;  De  Mares  v.  Gilpin,  15  Colo.  76,  24  Pac.  568,  holding 
purchaser  of  property  from  trustee  without  notice  of  trust  takes  estate  devested  of 
trust;  Union  College  v.  Wheeler,  5  Lans.  160,  59  Barb.  585,  holding  bona  fide  pur- 
chaser of  mortgage  not  chargeable  with  vendor's  notice  of  encumbrances  upon 
premises;  Bancroft  v.  Ashhurst,  2  Grant,  Cas.  513,  holding  purchaser  at  sale  under 
power  in  deed  of  trust  takes  title  devested  of  all  encumbrances ;  Sewall  v.  Glidden, 
1  Ala.  62,  holding  valid  gift  of  personal  property  binding  as  against  subsequent 
bona  fide  purchaser;  Safford  v.  Wyckoff,  4  Hill,  442,  holding  bona  fide  indorsee 
of  bill  of  exchange  issued  by  bank  without  comptroller's  authority,  protected; 
Viele  T.  Judson,  15  Hun,  328,  holding  bona  fide  encumbrances  without  notice  of 
prior  encumbrance,  entitled  to  priority  over  same;  Paddock  v.  Fish,  10  Fed.  125, 
holding  bona  fide  encumbrancer  of  property  conveyed  to  defraud  creditors  protect- 
ed to  extent  of  moneys  advanced;  Valentine  v.  Lunt,  115  N.  Y.  496,  22  N.  E.  209, 
holding  bona  fide  mortgagee  of  one  obtaining  title  by  undue  influence,  protected 
against  claims  of  defrauded  vendor;  Rogers  v.  Barnes,  169  Mass.  179,  38  L.R^. 
145,  47  N.  E.  602,  on  mortgagor's  rights  as  against  bona  fide  purchaser  at  fore- 
closure sale ;  Bush  v.  Lathrop,  22  N.  Y.  535,  as  to  bona  fide  assignee  without  notioe 
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btli^  prejvdietd  by  notiee  of  hit  Msigiior;  PetH  t.  Jennings^  2  Rob.  (Va.)  676, 
holding  that  obligor  ia  bond  eaanot  avoid  liability  to  bona  fide  assignee  by  abov- 
iog  gaiaing  ooBsideratioa. 

Citad  in  note  in  0  L.R.A.  416,  on  title  of  grantee  for  valuable  oonnderatkm. 

Limited  In  Cameron  v.  Irwin,  6  mil,  272,  holding  title  of  bona  fide  piircliaa»  at 
foredoenre  tale  void,  power  to  sell  being  sKtinguished  by  payment  of  onortgage. 
Foreoloanre  anle  wider  atamte. 

Cited  in  Jadnon  ex  don.  Maekay  ▼.  Slater,  6  Wand.  296;  Wilaon  t.  Troop,  2 
Cow.  19&,  14  A.  D.  468,— on  statute  foredoaore  being  equivalent  to  foreeloaure  and 
aale  under  eoort  deeree;  Slee  v.  Manhattan  Co.  1  Paige,  48,  on  sale  under  power 
pnrauant  to  statute  being  aquivalmt  to  sale  under  oourt  deeree;  Maynea  t.  Moore, 
16  Ind.  116,  on  effeet  of  sale  under  statute;  House  t.  Carr,  186  N.  Y.  463,  113 
A.  a  R.  936,  6  L.RJL(NJ3.)  610,  78  N.  E.  171,  7  A.  A  E.  Ann.  Cas.  186,  holdiag 
that  owner  of  equity  of  redemption  may  by  foreeloaure  by  advertisement  be  de- 
prived of  defenae  available  in  action  to  foreeloae;  Jaekaon  ez  dem.  Walah  v. 
Colden,  4  Cow.  266,  on  neoeaaity  of  dead  where  mortgagee  is  purchase  at  fore- 
eloaure aale  under  atatute;  Hall  v.  Bartlett,  9  Barb.  297,  as  to  who  may  sell 
under  power  of  aale  in  mortgage. 
Validity  of  purdiaae  by  fiduciary  at  own  sale. 

Cited  in  Boyd  v.  Blankman,  29  Cal.  19,  87  A.  D.  146,  holding  purchase  by  ad- 
ministrator at  own  sale  of  land  of  estate  only  voidable  at  instance  of  parties 
injured;  Mefans  v.  Pabst  Brewing  Co.  93  Wis.  163,  67  A.  S.  R.  899,  66  N.  W.  518, 
holding  purchase  at  executor's  aale  by  executor  indirectly  only  voidable  at 
instance  parties  interested  in  estate;  White  v.  Iselin,  26  Minn.  487,  5  N.  W.  369, 
holding  purchase  by  guardian  at  guardian's  sale  of  land  only  voidable  at  instance 
of  parties  interaated  in  eatate;  Seott  v.  Mann,  33  Tex.  726;  Howards  ▼.  Davis, 
6  Tex.  174,— on  validity  of  purchase  by  mortgagee,  with  power  to  tell,  at  own 
foreclosure  sale;  Hyde  v.  Warren,  46  Miss.  13,  on  right  oi  mortgagee  witt 
power  of  sale  in  himself  to  purchase  at  his  own  sale. 

6  AM.  DBC.  182,  CUNNINGHAM  t.  MORRKIili,  16  JOHNS,  S6S« 
Compliance  wrttb  condition  as  prerequisite  to  recovery. 

Cited  in  Hamlin  v.  Race,  78  111.  422,  holding  plaintiff  cannot  recover  for  money 
not  due  at  time  of  suit;  Hounsford  v.  Fisher,  Wright  (Ohio)  580,  denying  right 
to  bring  action,  in  absence  of  payment,  on  covenant  to  deliver  horses  on  named 
day;  Evans  v.  Harris,  19  Barb.  416,  holding  that  where  logs  are  to  be  delivered 
before  payment  there  can  be  no  recovery  as  on  executory  contract  without  delivery; 
Kellogg  V.  Nelson,  5  Wis.  125,  denying  right  of  one  contracting  to  purchase  wheat 
and  furnish  bags,  to  sue  for  nondelivery  where  no  bags  furnished;  Persinger  v. 
Bevill,  31  Fla.  364,  12  So.  366,  holding  construction  of  railroad  in  fixed  time  s 
condition  precedent  to  recovery  on  promise  to  aid;  Green  v.  Dyersburg,  2  Flipp. 
477,  Fed.  Cas.  No.  5,756,  holding  town's  railroad  subscription  conditioned  upon 
extension  of  railroad  to  the  town,  unenforceable  without  compliance  vrith  con- 
dition; East  Union  Twp.  v.  Comrey,  0  Sadler  (Pa.)  320,  9  AtL  290,  on  necessity 
that  contractor  show  completion  of  road,  to  support  action  on  tovm  warrant  given 
as  instalment;  Lyon  v.  Hersey,  103  N.  Y.  264,  8  N.  E.  518,  on  right  to  infer  con- 
dition in  contract  where  none  is  expressly  imposed. 

Cited  in  notes  in  23  A.  D.  705,  on  loss  of  right  to  recover  under  contract,  special 
covenants  of  which  are  not  complied  with. 

Distinguished  in  Tompkins  v.  Elliot,  5  Wend.  496,  holding  covenant  to  pay  for 
for  use  of  cleared  land,  enforceable  where  it  was  cleared  nearly  as  fast  as  the 
contract  required ;  Freeland  v.  Mitchell,  8  Mo.  487,  holding  delivery  of  possession 
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of  land,  not  a  oondition  precedent  to  suit  on  bond  to  pay  therefor;  Quarrier  v. 
Peabody  Ins.  Co.  10  W.  Va.  507,  27  A.  R.  682,  holding  policy  conditioned  upon 
truth  of  representations  as  to  title,  not  invalidated  by  nondisclosure  of  trust  deed. 

—  Labor  and  materials. 

Cited  with  special  approval  in  Watchman  v.  Crook,  5  Gill  k  J.  230,  holding 
one  failing  to  do  work  within  the  specified  time,  not  entitled  to  recover  on  cove- 
nant to  pay. 

Cited  in  Wright  v.  Petrie,  Smedes  k  M.  Ch.  282,  holding  one  abandoning  con- 
struction of  railroad  with  company's  consent,  entitled  to  recover  for  part  per- 
formed ;  Butler  v.  Tucker,  24  Wend.  447,  holding  that  one  covenanting  to  complete 
work,  must  show  completion  to  recover  compensation;  Kettle  v.  Harvey,  21  Vt. 
301,  holding  amount  payable  upon  completion  of  repairs,  not  recoverable  until 
completion;  Lucas  v.  Snyder,  2  Q.  Greene,  490,  holding  averment  of  payment,  not 
necessary  to  support  action  for  noncompletion  where  payment  was  to  be  made 
upon  completion ;  Partridge  v.  Forsyth,  29  Ala.  200,  permitting  recovery  for  erec- 
tion of  house  burned  before  completion,  under  contract  requiring  completion  before 
payment,  where  part  payment  was  made;  Philadelphia,  W.  &  B.  R.  Co.  v.  Howard, 
13  How.  307,  14  L.  ed.  167,  holding  railroad  company  liable  for  work  accepted 
by  its  engineer,  under  contract  that  it  should  be  accepted  by  him. 

Distinguished  in  Drake  v.  Goree,  22  Ala.  409,  holding  that  whether  payment  was 
to  be  made  upon  completion  of  building  for  which  no  time  was  specified,  was  for 

—  Beadiness  to  comply. 

Cited  in  Bradford  v.  Gray,  8  Yerg.  463,  holding  offer  or  readiness  to  relinquish 
land,  suffici«it  to  support  action  on  covenant  to  pay;  Leopold  v.  Salkey,  89  111. 
412,  31  A.  R.  03,  holding  allegation  of  willingness  to  perform,  necessary  to  sup- 
port action  lor  breach  of  contract  to  employ. 

Cited  in  reference  note  in  26  A.  D.  626,  on  necessity  of  averring  performance  or 
offer  thereof  by  plaintiff. 

—  Severability  of  contract. 

Cited  in  Biddle  v.  Coryell,  18  N.  J.  L.  377,  38  A.  D.  621;  Grant  v.  Johnson,  5 
N.  Y.  247, — denying  right  of  one  agreeing  to  deliver  deed  after  payment  of  second 
instalment,  to  recover  instalment  without  tendering  deed;  Leonard  v.  Bates,  1 
Blackf.  172,  denying  right  of  one  agreeing  to  deliver  deed  on  payment  of  second 
instalment,  to  recover  third  without  delivery;  Bean  v.  Atwater,  4  Conn.  3,  10  A. 
D.  91,  denying  recovery  on  bond  for  default  in  payment  of  instalment,  where  no 
deed  is  tendered;  Sayre  v.  Craig,  4  Ark.  10,  37  A.  D.  767,  holding  delivery  of  pos- 
session of  land,  not  a  condition  precedent  to  recovery  of  first  instalment;  Grant  v. 
Johnson,  6  Barb.  161  (and  subsequent  appeal  to  the  same  effect,  6  Barb.  337),' 
sustaining  suit  on  second  instalment  without  delivery  of  deed,  where  the  instal- 
ment was  made  a  condition  precedent;  Wiggins  v.  Covington  &  C.  Bridge  Co.  1 
Disney  (Ohio)  673,  sustaining  action  for  instalment  of  rent  without  tender  of 
conveyance  that  was  to  be  made  "at  early  convenience;''  Gait  v.  Provau,  131  Iowa, 
277,  108  N.  W.  760,  holding  maker  of  conveyance  in  consideration  of  personalty, 
conditioned  on  promise  to  forego  claim  against  estate,  not  entitled  to  retain 
personalty  and  claim  forfeiture;  Wheeler  v.  Curtis,  11  Wend.  663,  holding  that 
where  the  contract  is  terminated  by  stipulation,  compensation  for  one  month's 
services  was  not  recoverable  without  performance;  Clermont  County  v.  Robb,  6 
Ohio,  490,  holding  completion  of  bridge  a  condition  precedent  to  recovery  of  third 
instalment;  Selden  v.  Pringle,  17  Barb.  468,  holding  note  securing  first  payment 
under  contract,  payable  irrespective  of  condition  indefinite  as  to  time;  Broumel 
T.  Rayner,  68  Md.  47,  11  Atl.  833,  sustaining  right  to  recover  for  failure  to  grade 
Am.  Dec.  Vol.  I.— 61. 

Digitized  by  VjOOQIC 


e  AM.  DEC.]  NOTES  ON  AMERICAN  DECISIONS.  MS 

one  itreet  as  required  bj  contract  for  grading  eeveral;  Dibol  t.  Minott^  9  Iowa, 
403,  holding  that  contract  for  painting  hooaes  at  stated  amount  each  permits  re- 
covery after  completion  of  each ;  Davis  v.  Preston,  6  Ala.  83,  holding  one  resigning 
after  the  first  payment  for  his  services  was  due,  entitled  to  recover  it;  Fowler  v. 
Armour,  24  Ala.  194,  sustaining  right  of  one  employed  by  the  month,  to  reoovcr, 
after  dismissal,  for  services  rendered;  Nesbitt  v.  McGehee,  26  Ala.  748,  holding 
one  agreeing  to  deliver  logs  to  be  paid  for  on  the  twentieth  of  each  month,  liabk 
for  nondelivery  before  twentieth  of  first  month;  Tipton  v.  Feitner,  20  N.  Y.  423, 
holding  that  one  contracting  to  deliver  pork  and  also  live  hogs,  could  reoorer  for 
the  pork  without  delivering  the  hogs;  Clark's  Case,  1  Ct.  CL  246  (dissenting 
opinion),  on  liability  of  government  for  instalment  of  compensation  for  work  and 
materials;  McKnight  v.  Dunlop,  4  Barb.  36,  on  recovery  on  performed  part  of  a 
severable  contract;  Andrews  v.  Moore,  Tappan  (Ohio)  183,  holding  deliyeiy  of 
deed,  not  necessary  to  maintenance  of  action  on  covenant  to  give  not*  for  third 
instalment  upon  delivery. 

Cited  in  reference  notes  in  24  A.  D.  143,  on  dependent  and  independent  covenants 
and  promises;  24  A.  D.  96,  on  necesnty  of  full  performance  by  plaintiff  where 
there  are  dependent  covenants. 

Cited  in  notes  in  1  L.RJL  826,  on  entire  eontracU;  18  E.  R.  C.  616,  617,  on 
whether  covenant  dependent  or  independent;  7  A.  D.  302,  on  entirety  of  oontraci  of 
one  agreeing  to  work  for  so  long  at  agreed  rate  per  piece. 

t  AM.  DB€.  8S5,  KELLOOQ  ▼.  OELBERT,   16  JOHNS.  SaO. 
Attorney  and  client  —  Extent  of  repreaentntion,  generally. 

Cited  in  Steward  v.  Biddlecum,  2  N.  Y.  103,  holding  that  an  attorney  haa  au- 
thority to  take  all  the  necessary  steps  to  coerce  payment  of  a  demand  whi^  he 
has  been  reUined  to  collect;  Alton  v.  Gilmanton,  2  N.  H.  620,  holding  that  the 
general  power  of  an  attorney  extends  to  waiving  any  objections  to  notice;  Ex 
parte  Shumway,  4  Denio,  268,  holding  that  an  afiMavit  of  redemption  required  to 
be  made  by  a  creditor  or  his  attorney  cannot  be  made  by  attorney  of  record  without 
express  authority;  Walker  v.  Scott,  13  Ark.  644,  holding  that  the  general  re- 
tainer of  an  attorney  does  not  warrant  him  in  receiving  other  security  for  his 
client's  notes  given  to  him  for  collection;  East  River  Bank  v.  Kennedy,  9  Boew. 
643,  holding  that  an  attorney  cannot  discharge  an  indorser,  without  satisfac- 
tion, or  the  consent  of  his  client;  Foster  v.  Wiley,  27  Mich.  244,  15  A.  R.  185, 
holding  a  client  liable  for  the  sale  of  a  carriage  on  an  execution  ordered  out  of 
justice  court  by  his  attorney  after  appeal  taken  but  not  returned  for  want  of 
justice's  fee;  Brackett  v.  Norton,  4  Conn.  517,  10  A.  D.  179,  holding  erroneous 
Erections  to  jury  thnt  an  attorney  has  done  his  whole  duty  when  he  haa  delivered 
an  execution  to  the  proper  officer,  except  to  receive  the  money  when  collected. 

Cited  in  reference  notes  in  26  A.  D.  168;  31  A.  D.  704;  42  A.  D.  656, — on  au- 
thority of  attorney  at  law. 

—  Service  of  process  on  attorney. 

Cited  in  Miller  v.  Miller,  37  How.  Pr.  1,  holding  that  service  of  motion  papers 
on  attorney  for  plaintiff  within  two  years  to  set  aside  judgment  of  divorce  is 
regular;  Kamm  v.  Stark,  1  Sawy.  547,  Fed.  Cas.  No.  7,604,  holding  that  mb- 
stituted  service  cannot  be  made  on  attorney  of  record  after  judgment,  exeeution 
issued  thereon  and  its  return. 

—  Attorney's  power  with  respect  to  Jodgmenta  for  or  against  cilent,  gen- 

erally. 
Cited  in  Jones  v.  Williamson,  5  C^Idw.  371,  holding  that  an  attorney,  under 
his  general  authority  has  power  to  consent  before  judgment  to  a  decree  binding 
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on  his  cli«it;  Knowlton  v.  Mackenzie,  110  Cal.  183,  42  Pac.  580,  holding  that  an 
attorney  has  no  power  to  agree  to  the  modification  of  a  judgment  against  his 
client  increasing  the  amount;  Faughman  v.  Elizabeth,  58  N.  J.  L.  309,  33  Atl. 
212,  vacating  the  satisfaction  of  a  judgment  executed  by  an  attorney  of  record, 
under  his  general  power,  upon  receipt  of  only  part  of  the  judgment;  Mulligan 
T.  Wallace,  3  Rich.  Eq.  HI,  on  right  of  attorney  to  discharge  judgment  for  his 
client  by  accepting  indemnity;  Rounsaville  t.  Hazen,  33  Kan.  71,  5  Pac.  422, 
holding  that  an  attorney  has  no  power,  as  such,  to  release  a  judgment  debtor  from 
liability  on  judgment;  Lewis  v.  Woodruff,  15  How.  Pr.  539,  holding  that  an  at- 
torney of  record  cannot  discharge  a  judgment  within  two  years  except  on  pay- 
ment in  full  in  money;  Davis  v.  Bowe,  118  N.  Y.  55,  23  N.  B.  166,  holding  that  a 
county  clerk  is  bound  to  cancel  the  docket  of  a  judgment  upon  the  filing  of  a  satis- 
faction piece  ''by  the  attorney  of  record  of  the  party,"  whether  attorney  has  or 
has  not  authority  to  discharge  it. 

—  Effect  of  lapse  of  time  after  Judgment. 

Cited  in  Wycoff  v.  Bergen,  1  N.  J.  L.  214,  holding  that  long  acquiescence  in  the 
release  of  a  judgment  by  attorney  of  record  amounts  to  proof  of  client's  assent; 
Holbert  v.  Montgomery,  5  Dana,  11,  holding  that  a  new  authority  to  an  attorney 
to  consent  to  set  aside  a  judgment  and  have  a  new  trial  will  be  presumed  to 
have  been  given  in  order  to  sustain  the  order  of  the  court  after  thirteen  years 
acquieaoence. 

—  Power  with  respect  to  ezecatlona  and  attachments. 

Cited  in  Doe  ex  dem.  Reynolds  v.  IngersoU,  11  Smedes  k  M.  249,  49  A.  D.  57; 
Union  Bank  v.  Goran,  10  Smedes  &  M.  345, — holding  that  an  attorney  has  no 
power  under  his  general  authority,  to  stay  an  execution  issued  on  judgment  recov- 
ered by  him  for  his  client;  Union  Bank  v.  Geary,  5  Pet.  99,  8  L.  ed.  60,  holding 
that  an  attorney's  general  authority  extends  to  an  agreement  to  issue  an  execution 
against  the  principal  debtor  before  issuing  one  against  the  surety;  Gorham  v. 
Gale,  7  Cow.  739,  17  A.  D.  549,  holding  that  a  client  is  bound  t^  the  instruc- 
tions of  his  attorney  to  the  sheriff  as  to  an  agreement  between  his  client  and 
other  party  to  suit  in  relation  to  bidding  off  property  on  sale;  Nelson  v.  Cook, 
19  111.  440,  holding  that  an  attorney  has  power,  under  his  general  authority,  to 
consent  to  the  sale  of  perishable  property  in  the  hands  of  the  sheriff  under  at- 
tachment, the  proceeds  to  be  "retained  by  the  sheriff  and  paid  into  court,  to  abide 
the  order  of  the  court;"  Jenney  t.  Delesdemier,  20  Me.  183,  holding  that  an  at- 
torney's general  authority  extends  to  the  approval  of  the  receipt  taken  by  a 
sheriff  from  the  debtor  to  relieve  him  from  obligation  for  releasing  property  taken 
on  attachment. 

Cited  in  note  in  76  A.  D.  264,  on  attorney's  powers  over  judgments  and  execu- 
tions. 

—  Power  to  discharge  debtor  of  client  from  custody. 

ated  in  The  Treasurers  v.  M'Dowell,  1  Hill,  L.  184,  26  A.  D.  166,  holding  that 
an  attorney  cannot  consent  to  the  discharge  of  a  debtor ;  Eads  v.  Wynne,  79  Hun, 
463,  29  N.  Y.  Supp.  983,  holding  that  an  attorney  has  no  authority  to  order  the 
discharge  of  a  prisoner  arrested  on  body  execution  without  full  payment  of  the 
debt;  Simonton  v.  Barrell,  21  Wend.  362,  holding  that  the  general  authority  of 
an  attorney  does  not  permit  him  to  discharge  a  prisoner  arrested  on  a  ea.  sa.  on 
agreement  for  future  payment;  Brown  v.  Kendall,  8  Allen,  209,  discussing  ques- 
tion whether  an  attorney's  general  power  would  permit  his  consent  to  the  dis- 
charge of  a  defendant  taken  under  execution  upon  his  giving  a  void  recognizance. 

—  Power  to  sell  or  compromise  client's  claim. 

Cited  in  Edsall  v.  Vandemark,  39  Barb.  589;  Card  v.  Walbridge,  18  Ohio,  411,— 
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koldlng  that  attoraej'B  general  authority  doea  sot  indude  the  rig^t  to  sell  Ui 
elieot'a  claim,  after  decree,  for  leea  than  the  full  amount;  Derwort  ▼.  Loomer,  21 
Conn.  246,  holding  that  an  attorney,  hy  hie  general  authority,  cannot  oomproouse 
hia  client's  claim;  Grand  Lodge,  I.  O.  F.  8.  I.  t.  Ofanatein,  110  IlL  App.  312, 
holding  climt  bound  hy  attomey'a  promiae  to  pay  claim  in  oonaideratioB  of 
withdrawal  of  suit. 
•»  Power  to  reoeiTe  nM>iiey  for  client. 

Cited  in  Conner  ▼.  Wataon,  27  Misc.  444,  29  N.  Y.  dr.  Proc  Rep.  753,  59 
N.  T.  Supp.  218,  protecting  referee  in  partition  in  paying  money  to  attorney  for 
plaintUfs;  Conner  t.  Watson,  27  BCisc  444,  69  N.  Y.  Supp.  213,  holding  that  aa 
attorney,  by  his  general  authority,  can  receiTe  money  on  a  claim  carried  to  final 
judgment,  exonerating  referee  in  partition  by  whom  it  was  paid;  Conner  ▼.  Wat- 
son, 27  Misc.  444,  69  N.  Y.  Supp.  213,  holding  that  an  attorney  of  record  has  au- 
thority to  receire  the  money  realized  from  the  litigation  by  his  client. 

—  Power  aa  to  commenoement  or  oontlnuanoe  of  causes. 

Cited  in  Horton  y.  Champlin,  12  R.  I.  660,  34  A.  R.  722,  holding  that  an  air 
toniey  cannot  bring  a  new  action  to  enforce  or  rerire  a  judgment  he  has  pro- 
cured for  his  client  without  new  authority;  Walradt  t.  Maynard,  3  Barb.  594, 
holding  that  an  attorney  has  no  authority,  aa  such,  to  bring  a  suit  in  his  client's 
name  against  parties  on  a  bond  given  upon  remoring  suit  to  higher  court  on  oer- 
tiorari ;  Nightingale  ▼.  Oregon  C.  R  Co.  2  Sawy.  338,  Fed.  Cas.  No.  10,264,  hold- 
ing that  aa  attorney's  general  authority  does  not  permit  him  to  stipulate  for  tJie 
continuance  of  a  cause. 

—  Power  to  enter  retraxit. 

Cited  in  Forest  Coal  Co.  t.  DooliUle,  54  W.  Va.  210,  46  6.  E.  238,  holding  that 
an  attorney  cannot  enter  a  rettrunt;  Barnard  t.  Daggett,  68  Ind.  305,  holding 
that  under  a  statute,  though  not  at  common  law,  an  attorney  may  bind  his  cUent 
by  a  reirawit;  Lambert  v.  Sandford,  2  Blackf.  139,  18  A.  D.  149,  holding  that  a 
noUe  prosequi  is  not  a  bar  to  another  suit  if  entry  made  by  attorney  who  would 
not  have  authority  to  enter  a  reimwit, 
•»  PrlTllege  of  commonlcations  to  attorney. 

Cited  in  Clark  t.  Richards,  3  E.  D.  Smith,  89,  holding  that  any  communieatkM 
made  to  an  attorney  by  his  client  in  relation  to  his  rights  under  his  judgment, 
or  to  the  method  in  which  it  shall  be  enforced,  is  confidential  and  inadmlssibls 
without  client's  consent. 
Discretion  of  collection  agent  aa  to  what  may  be  glTen  In  payment. 

Cited  in  Graydon  t.  Patterson,  13  Iowa,  266,  81  A.  D.  432,  holding  that  a  mere 
agent  to  collect  has  no  right  to  receiTe  '^linois  currency"  or  ''currency"  in  lien 
of  money. 

Cited  in  note  in  15  A.  D.  131,  on  authority  of  agent  to  collect  or  receire  monsy 
only. 
liiabnity  of  aherlffs— For  escape. 

Cited  in  Lovell  ▼.  Orser,  1  Bosw.  349,  holding  evidence  inadmissible,  in  aetiea 
against  sheriff  for  an  escape,  that  attorney  of  jiidgment  creditor  consented  to 
debtor's  going  to  another  place  to  raise  money  to  pay  judgment;  Riley  t.  Whit- 
tiker,  49  N.  H.  145,  6  A.  R.  474,  holding  that  a  jailer  cannot  recover  on  a  bond 
for  the  board  of  a  prisoner  on  execution  whom  he  has  allowed  to  escape  by  taking 
his  meals  with  jailer's  family  and  by  going  outside  of  the  jail  for  amusement. 

—  For  InsnfBclent  return  of  execution. 

Cited  in  Stevens  v.  Colby,  46  N.  H.  163,  holding  that  a  sheriff  is  not  liable  for 
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an  insufficient  return  made  upon  an  execution  by  his  deputy  under  directions  from 

plaintiff's  attorney  and  drawn  up  by  that  attorney. 

—  Effect  of  sherlff*8  acceptance  of  bank  paper  In  discharge  of  execution. 

Cited  in  Randolph  t.  Ringgold,  10  Ark.  279,  52  A.  D.  235,  holding  judgment  not 
satisfied  by  receipt  by  sheriff  of  depreciated  bank  paper  under  execution,  with  in- 
structions to  ''demand  good  money;"  Dougherty  v.  Hughes,  3  G.  Greene,  92, 
Iiolding  that  sheriff's  taking  of  a  bank  certificate  of  deposit  does  not  amount  to  a 
redemption  from  execution  tale. 
Plea  of  retraxit  as  tmr. 

Cited  in  Erans  t.  McMahan,  1  Ala.  45,  holding  on  demurrer,  plea  of  retrawit  a 
complete  and  effectual  bar. 

•  AM.  DBC.  887,  HARRISON  t.  SAWTEXi,  10  JOHNS.  84S. 
Statute  of  frauds;  debt  or  defanlt  of  another. 

Cited  in  Creel  t.  Bell,  2  J.  J.  Marsh.  309,  sustaining  recovery  on  parol  promise 
of  bank  director  to  pay  a  depositor  for  not  withdrawing  deposit;  Chapin  ▼. 
Lapham,  20  Pick.  467,  sustaining  father's  verbal  contract  to  save  one  harmless 
for  financially  aiding  son;  Shook  v.  Vanmater,  22  Wis.  532,  holding  stranger's 
promise  to  save  accommodation  maker  harmless  in  release  of  security,  not  within 
statute;  Tighe  ▼.  Morrison,  116  N.  T.  263,  5  L.RJ^.  617,  22  N.  E.  164,  holding 
one  admistrator's  agreement  to  save  harmless  the  surety  on  the  bond  of  both,  en- 
forceable after  the  other's  default;  Barry  v.  Ransom,  12  N.  Y.  462,  holding  one 
surety's  contemporaneous  or  prior  agreement  to  indemnify  the  other,  an  original 
undertaking;  Gamer  v.  Hudgins,  46  Mo.  399,  2  A.  R.  620,  sustaining  recovery  on 
parol  promise  of  firm,  to  indemnify  surety  on  one  partner's  note;  Demeritt  v. 
Bickford,  58  N.  H.  523,  holding  promise  to  one  to  indemnify  him  for  becoming 
another's  surety,  not  within  statute;  Smith  v.  Sayward,  5  Me.  504,  sustaining 
reeovery  against  undisclosed  principals  by  one  who  went  surety  for  agent  at  their 
request;  Aldrieh  v.  Ames,  9  Gray,  76;  Anderson  v.  Spence,  72  Ind.  315,  37  A.  R. 
162, — sustaining  recovery  on  parol  promise  to  indemnify  another  going  bail  for 
an  accused;  Heidenheimer  Bros.  v.  Johnston,  1  Tex.  App.  Civ.  Cas.  (White  k  W.) 
347,  holding  promise  to  indemnify  levying  officer  not  within  statute. 

Cited  in  reference  notes  in  42  A.  S.  R.  191,  on  promises  of  indemnity  within 
statute  of  frauds;  24  A.  D.  746,  on  what  promises  will  be  considered  original; 
35  A.  D.  234,  as  to  when  promise  of  indemnity  must  be  in  writing;  26  A.  D.  249, 
as  to  when  promise  to  answer  for  debt  of  another  must  be  in  writing;  66  A.  D. 
350,  on  inapplicability  of  statute  of  frauds  to  promise  to  pay  debt  of  another 
which  may  be  considered  as  promisor's  own. 

Cited  in  notes  in  46  A.  R.  298,  as  to  what  promises  to  answer  for  another's 
debt  are  not  within  statute  of  frauds;  95  A.  D.  257,  on  original  promise  to  pay 
another's  debt  not  being  within  statute;  5  L.R.A.  617,  on  agreements  as  to  pay- 
ment of  debt  of  another  not  within  statute  of  frauds;  42  A.  S.  R.  191,  on  promise 
of  bail  as  within  statute  of  frauds;  39  L.R.A.  379,  on  effect  of  statute  of  frauds 
upon  contracts  between  sureties  to  fix  their  shares  of  liability. 

Distinguished  in  Kingsley  v.  Balcome,  4  Barb.  131,  denying  validity  of  parol 
promise  without  consideration  to  indemnify  a  third  person's  bail;  Carville  v. 
Crane,  5  Hill,  483,  40  A.  D.  364,  holding  parol  promise  to  indorse  note  of  pur- 
chaser of  goods  if  the  vendor  will  sell  to  him,  within  statute;  Hartley  v.  Sand- 
ford,  66  N.  J.  L.  627,  55  L.R.A.  206,  50  Atl.  454,  denying  right  to  enforce  a  father's 
parol  contract  to  indemnify  son's  surety;  Simpson  v.  Nance,  1  Speers,  L.  4,  deny- 
ing right  to  enforce  parol  agreement  to  secure  payee  in  indorsing  note  drawn  by 
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third  person;  Maeej  t.  Childress,  2  Tsbb.  Ch.  4S8,  regarding  promise  of  sssfgw 
in  trust  for  creditors,  to  indemnify  tmstaes  surety,  as  within  statute. 

•  AM.  DEC.  ttt,  MOORE  T.  FOX,  !•  JOHNS.  S44. 
8UU«te  of  fmvds— CDBtracto  to  be  performed  within  year. 

Cited  in  Gadsden  t.  Lanoe,  McMulL  Eq.  87,  S7  A.  D.  648,  upholding  parol  eoa- 
tract  to  transfer  right  to  subscribe  stock  upon  opo&ing  of  books;  McDooad  t. 
Home  Bitters  Co.  1  Tex.  App.  ar.  Cas.  (White  k  W.)  600,  holding  that  agree- 
ment to  be  within  statute  must  be  expressly  made  incapable  of  performaaee  withii 
year;  Tolley  t.  Greene,  2  Sandf.  Ch.  91,  on  effect  upon  parol  contract  of  con- 
tingency rendering  it  terminable  within  year. 

Cited  in  reference  notes  in  41  A.  D.  489,  on  construction  of  proviaion  of  stat- 
ute of  frauds  requiring  contracts  not  to  be  performed  within  the  year  to  be  in 
writing;  83  A.  D.  604;  M  A.  D.  722,— on  nonapplicability  of  statute  of  frauds  to 
contracts  capable  of  being  performed  within  the  year;  30  A.  S.  R.  627,  on  effect 
of  possibility  of  performance  of  parol  contract  within  year. 

Cited  in  notes  in  93  A.  D.  86,  on  what  contracts  are  within  statute  of  frauds  be- 
cause not  to  be  performed  within  one  year;  41  L.  ed.  U.  S.  497,  on  statute  of 
frauds  with  respect  to  agreements  not  to  be  performed  within  a  year;  3  L.11.A. 
340,  on  applicability  of  statute  of  frauds  to  contract  performance  of  which  de- 
pends upon  contingency;  6  E.  R.  C.  306,  on  effect  of  statute  of  frauds  on  Terbsl 
contract  which  is  to  be  performed  on  contingency  which  may  happen  within  the 
year. 

—  Oontmot  not  to  re-engage  In  bnslneaa. 

Cited  in  Blanchard  t.  Weeks,  34  Vt.  689;  Richardson  t.  Piero^  7  R.  L  830, 
— upholding  parol  promise  not  to  re-engage  in  certain  business. 
«  Contract  to  marry. 

Cited  in  Clark  t.  Pendleton,  20  Conn.  496,  upholding  promise  to  marry  open 
return  from  Toyage  that  was  expected  to  take  eighteen  months. 

Distinguished  in  Derby  t.  Phelps,  2  N.  H.  616,  draying  ralidity  of  contract  to 
marry  after  fire  years. 

—  Contract  for  serrloea. 

Cited  in  Russell  v.  Slade,  12  Conn.  466,  upholding  parol  agreement  for  serrices 
during  term  of  one  year;  Jagau  t.  Goets,  11  Misc.  380,  32  N.  T.  Supp.  144,  up- 
holding parol  contract  of  employment  indefinite  as  to  time;  Blake  ▼.  Voigt»  134 
N.  Y.  69,  30  A.  8.  R.  622,  31  N.  B.  266,  upholding  parol  contract  to  pay  commii- 
sions  for  year  with  pririlege  of  previous  termination;  Kent  t.  Kent,  62  N.  T.  660, 
20  A.  R.  602,  upholding  parol  agreement  for  services  to  be  paid  for  upon  employ- 
er's death;  Smith  v.  Conlin,  19  Hun,  234,  holding  teacher's  contract  containing 
mutual  option  for  second  year,  not  within  statute. 

Cited  in  note  in  16  L.RJi.(Nf{.)  327,  on  effect  of  statute  of  frauds  <m  parol 
contracts  for  professional  work  which  may,  but  are  not  intended  to  be,  performed 
within  a  year. 

Distinguished  in  Drummond  v.  Burrell,  13  Wend.  307,  denying  validity  of  con- 
tract to  work  for  two  years. 

Criticised  in  Heame  v.  Chadboume,  66  Me.  302,  holding  parol  oonbract  on 
Friday  for  services  for  a  year  to  begin  following  Monday,  within  statute;  Far- 
well  V.  Tillson,  76  Me.  227,  denying  validity  of  parol  contract  to  transport  stone, 
not  capable  of  performance  within  a  year. 

—  Contracta  for  support. 

Cited  in  Bumey  v.  Ball,  24  Oa.  605,  Dresser  v.  Dresser,  36  Barb.  678,— -up- 
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holding  parol  contract  for  life  support;  Wiggins  v.  Keizer,  6  Ind.  252,  upholding 
parol  promise  of  father  to  pay  mother  for  support  of  bastard  child;  M'Lees  v. 
Hale,  10  Wend.  426,  upholding  overseer  of  poor's  parol  promise  to  pay  for  bas- 
tard's support  while  chargeable  to  town. 

—  Contract  to  sell  or  purchase. 

Cited  in  Walker  v.  Wilmington,  C.  &  A.  R.  Co.  26  S.  C.  80,  1  S.  E.  360,  up- 
holding parol  contract  to  furnish  railroad  ties  subject  to  acceptance,  until  notified 
to  cease. 

Distinguished  in  Lock  wood  v.  Barnes,  3  Hill,  128,  38  A.  D.  620,  denying  validity 
of  parol  contract  to  buy,  after  weaning  time,  colt  to  be  begotten. 
~  Contract  to  renew  Insurance. 

Cited  in  Phoenix  Ins.  Co.  v.  Ireland,  9  Kan.  App.  644,  68  Pac.  1024;  First  Bap- 
tist Church  V.  Brooklyn  F.  Ins.  Co.  19  N.  Y.  305, — upholding  parol  agreement  to 
renew  insurance  from  year  to  year  until  notice. 

—  Contract  to  Indemnify  surety. 

Cited  in  Blake  v.  Cole,  22  Pick.  97,  upholding  surety's  parol  promise  to  save 
harmless  his  cosurety  on  administrator's  bond. 
«  Contract  respecting  land. 

Cited  in  Thouvenin  v.  Lea,  27  Tex.  612,  upholding  promise  to  pay,  upon  aban- 
donment, for  improvements  made  under  parol  contract  of  sale  on  5  years'  credit; 
Kellogg  V.  Clark,  23  Hun,  393,  holding  parol  promise  of  assignee  of  contract  of 
purchase  of  land,  to  pay  annual  instalments,  within  statute;  Lower  v.  Winters, 
7  Cow.  263,  denying  validity  of  landlord's  contract  to  pay  for  improvements  13 
months  hence;  Parish  t.  Rc^rs,  40  N.  Y.  Supp.  1014,  holding  lease  for  lifetime 
of  lessor  and  wife,  not  violative  of  constitution  forbidding  lease  for  more  than 
12  years. 

Criticized  in  White  v.  Fitts,  102  Me.  240,  15  LJLA.(N.S.)   313,  66  AU.  533, 
denying  validity  of  parol  contract  to  cut  timber  from  tract  of  land  as  fast  as 
needed  by  mill;  Herrin  v.  Butters,  20  Me.  119,  holding  parol  promise  of  assignees 
to  comply  with  contract  to  clear  land  in  three  years,  within  the  statute. 
Implied  contracts. 

Cited  in  Kiser  v.  Holladay,  29  Or.  338,  45  Pac.  759,  holding  that  implication 
of  promise  of  payment  may  arise  from  perfonnance  of  services;  Oatfleld  v. 
Waring,  14  Johns.  188,  holding  that  tenant's  manumission  of  slave  may  be  inferred 
his  long  asquiescence  in  slave's  freedom  under  his  cotenant^s  manumission. 

•  AM.  DBC.  tt»,  BBIili  T.  CLAPP,  10  JOHNS.  S6t. 
Search  warrants. 

Cited  in  Beaty  v.  Perkins,  6  Wend.  382;  Roberts  v.  Stuyvesant  S.  D.  Co.  3 
N.  Y.  S.  R.  507, — holding  officer's  use  of  force  to  overcome  resistance  to  search, 
proper. 

Cited  in  reference  note  in  61  A.  D.  409,  on  grounds  for  issuance  and  construc- 
tion of  search  warrants. 

Cited  in  notes  in  40  A.  D.  666,  on  search  warrants;  11  L.RJL  378,  on  effect 
of  constitutional  provision  against  unreasonable  searches  and  seisures;  01  A.  D. 
161,  as  to  time  when  arrest  may  be  made;  61  A.  D.  155,  156,  on  breaking  open 
doors  to  effect  arrest  in  execution  of  civil  process;  61  A.  D.  157,  158,  on  dis- 
closure of  purpose  and  demand  for  admittance  before  breaking  in  outer  door 
in  execution  of  civil  process. 

—  Requisites  of. 

Cited  in  Re  Horgan,   16  R.  I.  542,  18  Atl.  279,  holding  that  warrant  must 
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detcribe  plaee  to  be  searched  and  pencm  or  thing  to  be  leiaed,  and  most  be 
based  on  written  complaint. 

Cited  in  reference  notes  in  44S  A.  D.  556,  on  search  warrants;  6  A.  D.  206; 
10  A.  D.  125,— on  what  search  warrants  should  contain;  7  A.  D.  153,  on  necessity 
that  search  warrant  describe  goods  searched  for  and  places  to  be  searched. 

Distinguished  in  People  t.  Holcomb,  3  Park.  Crim.  Rep.  656,  holding  searA 
warrant  directing  search  to  be  made  where  it  is  suspected  the  property  is  con- 
cealed, insulBcient. 

•  AM.  DB€.  t41,  JACKSON  ▼.  KISSEXBRACK,   10  JOHNS.  tS6. 
ConTeyances;  oonatmctlon  and  effect. 

Cited  in  Jackson  ex  dem.  Bulkley  v.  Delacroix,  2  Wend.  433,  holding  writtai 
agreement  to  make  lease  to  be  accepted  after  improvement  to  premises,  not  a 
present  demise;  Davis  v.  Tarwater,  15  Ark.  286,  holding  deed  a  present  con- 
veyance notwithstanding  covenant  to  make  deed  with  warranty  of  title  \.hen 
required;  Jackson  ex  dem.  Troup  v.  Blodget,  16  Johns.  172,  holding  soldier's 
instrument  reciting  ri^t  to  bounty  land  and  want  of  title  in  absence  of  statute, 
not  a  present  conveyance;  MDonald  v.  Hewett,  16  Johns.  340,  8  A.  D.  241, 
holding  agreement  reciting  that  timber  had  been  purchased  to  be  paid  for  <m 
delivery,  executory;  Weed  v.  Lindsay,  88  Qa.  686,  20  L.RJL  33,  15  S.  S.  836, 
holding  persons  in  possession  under  ecmtract  but  refusing  to  accept  lease  because 
of  landlord's  failure  to  build,  tenants  at  will;  Warren  v.  Lehuid,  2  Barb.  613, 
holding  that  payment  of  consideration  and  entry,  gave  present  effeet  to  oontraet 
to  sell  standing  timber;  Qrigsby  ▼.  Western  U.  Teleg.  Co.  6  8.  D.  561,  50 
N.  W.  734,  holding  parol  agreement  to  renew  lease  at  advanced  rent  foUowsd 
by  payment  of  month's  rent,  a  lease;  Jadcson  ex  dem.  Murphy  ▼.  VanHoesen, 
4  Cow.  325,  holding  that  words  declaring  that  grantor  "has  bargained  and  sold," 
pass  a  present  interest. 

Cited  in  reference  notes  in  17  A.  D.  620;  44  A.  D.  212,— on  what  constitBtcB 
a  lease;  20  A.  D.  488,  on  nature  of  lease. 

Distinguished  in  VerSteeg  v.  Beeker-Moore  Paint  Co.  106  Ma  App.  257,  80 
S.  W.  346,  holding  instrument  providing  "that  a  lease  will  be  given"  but  nanung 
no  date  for  commencement  of  tenn,  not  a  present  donise. 
Disclaimer  and  declarattona  aa  to  title. 

Cited  in  DeLancey  v.  Oanong,  0  N.  Y.  0,  holding  denial  of  tenancy  and  dis- 
claimer of  landlord's  title,  not  a  forfeiture  of  lease. 
Admissibility  of  declarations  aa  to  title. 

Cited  in  Jackson  ex  dem.  VanSchaick  v.  Davis,  5  Cow.  123,  15  A.  D.  451, 
denying  right  of  tenant  to  show  by  parol,  landlord's  acknowledgment  to  another 
of  title  in  third  person;  Marcy  v.  Gkurdinier,  7  Watts,  240  (dissenting  opinion), 
on  admissibility  in  trespass  of  plaintiff's  declarations  to  third  persons  affeetinf 
his  title. 

Distinguished  in  Jackson  ex  dem.  Swartwout  v.  Cole,  4  Cow.  587,  sustaining 
admission  of  declarations  affecting  his  title,  of  one  in  possession,  who  fails  to 
establish  legal  title;  Cook  v.  Knowles,  38  Mich.  316  (dissenting  ofMuion),  on 
admissibility  of  conversation  of  parties  to  deed,  as  to  actual  date  of  delivery. 

•  AM.  DEC.  t4t,  JACKSON  t.  McCAIjIi,  10  JOHNS.  377. 
Question  of  adverse  possession  for  Jury. 

Cited  in  Beverly  v.  Burke,  9  Ga.  440,  54  A.  D.  351,  holding  adverse  possessloB 

question  for  jury. 


Digitized  by 


Google 


M9  NOTES  ON  AMERICAN  DECISIONS.  [339-343 

Acts  and  deolaratlonfl  mm  to  interest  In  property. 

Cited  in  reference  note  in  28  A.  D.  663,  on  admissibility  of  declarations  of 
Tendor  in  possession  against  his  vendee. 

Cited  in  notes  in  11  B.  R.  C.  232,  on  parol  evidence  to  explain  deed;  40 
A.  D.  240,  on  admissibility  of  declarations  of  former  owner  or  possessor  against 
those  claiming  nnder  him. 

Distinguished  in  Downs  t.  Lyman,  3  N.  H.  486,  holding  declarations  inadmis- 
sible where  demandant  does  not  claim  under  persons  making  them;  Lee  t.  Hun- 
toon,  Hoffm.  Ch.  447,  holding  assignor's  admission  of  his  continued  possession^ 
inadmissible  to  impeach  assignment  not  otherwise  shown  to  be  fraudulent. 
«  Boundaries. 

Cited  in  Smith  v.  Powers,  16  N.  H.  646,  holding  declarations  as  to  boundary 
by  possessor  since  deceased,  admissible  against  one  claiming  under  him;  Pike 
T.  Hayes,  14  N.  H.  10,  40  A.  D.  171,  holding  declarations  as  to  boumlary  by 
deceased  while  in  possession,  admissible  against  one  claiming  under  him;  Skinner 
T.  Odenbach,  86  Hun,  695,  33  N.  Y.  Supp.  282,  holding  acts  and  declarations  of 
adjoining  occupants  for  20  years,  admissible  to  show  boundary ;  Wooster  v.  Butler, 
13  Conn.  809,  holding  possession  as  indicating  contemporaneous  construction  of 
deed,  important  in  determining  correct  boundary;  Kellogg  t.  Smith,  7  Cush. 
376,  holding  evidence  of  tradition,  acquiescence  and  legislative  reference  during 
100  years,  admissible  to  show  variation  from  line  in  Indian  land  grant;  Sheldon 
V.  VanSlyke,  16  Barb.  26,  holding  declarations  and  acts  of  one  tenant  in  posses- 
sion subordinately  to  another,  admissible  to  show  character  of  possession  of 
both;  Gibson  v.  Poor,  21  N.  H.  440,  63  A.  D.  216,  holding  proof  of  boundary 
between  two  lots  admissible  to  show  line  of  two  adjoining  lots;  Shepherd  v. 
Thompson,  4  N.  H.  213,  holding  declarations  of  deceased  persons  as  to  biiundary, 
inadmissible  when  in  favor  of  their  interest;  Tymason  v.  Bates,  14  Wend.  671 
(dissenting  opinion),  on  admissibility  of  declarations  of  former  claimant  as  to 
boundary. 

Cited  in  reference  notes  In  62  A.  D.  164,  on  declaration  as  to  boundary;  31 
A.  D.  636,  as  to  when  declaration  of  person  in  possession  of  land  is  evidence  on 
question  of  boundary;  30  A.  D.  696,  on  admissibility  of  declarations  and  admis- 
sions of  person  deceased  made  while  in  possession  of  land  as  to  boundary. 

Cited  in  note  in  69  A.  D.  712,  on  establishment  of  boundaries  by  parol  agree- 
ment or  acquiescence. 

Distinguished  in  Lamar  v.  Minter,  13  Ala.  31,  holding  person's  declarations 
as  to  boundary  inadmissible  where  acquisition  of  his  testimony  not  shown  to  be 
impossible. 
—  TlUe. 

Cited  in  Rogers  v.  Moore,  10  Conn.  13,  holding  declarations  ineonsisteni  with 
title,  admissible  against  successor  of  declarant;  Norton  v.  Pettibone,  7  Conn. 
319,  18  A.  D.  116,  holding  a^nission  of  one  in  possession  that  his  deed  was 
without  consideration,  admissible  against  his  successor;  White  v.  Loring,  24 
Pick.  319,  holding  ootenant's  declarations  of  division  and  receipt  of  deed,  admis- 
sible to  support  presumption  that  he  gave  one. 

Cited  in  reference  note  in  77  A.  D.  346,  on  admissibility  of  declarations  of 
person  in  possession  of  land  against  his  own  title. 

Distinguished  in  Hines  v.  Soule,  14  Vi.  99,  holding  declarations  of  possessor 
that  oxen  belonged  to  third  person,  inadmissible  against  officer  attaching  them 
as  declarant's;  Roebke  v.  Andrews,  26  Wis.  312  (dissenting  opinion),  on  admis- 
sibility of  declarations  to  third  persons  that  declarant  owned  oxen;  Gibblehouse 
T.  Strong,  3  Rawle,  437    (dissenting  opinion),  on  admissibility  of  declarations 


Digitized  by 


Google 


6  AM.  DEC.]  NOTBS  ON  AMERICAN  DSCI8I0N&  97t 

of  OM  still  Mrt  aad  m  JuiitdietUm,  tlutt  lie  held  as  trustee;  Cook  t.  Knovlei, 
38  Mieh.  316    (dlssentlBg  opinion),  on  admissibility  of  declarations  of  parties 
to  deed,  as  to  actual  date  of  delirery. 
'Naimre  of  claim. 

Cited  in  DstIs  t.  Easley,  13  IlL  192,  holding  aets  and  use  by  one  in  possession, 
admissible  to  show  diaracter  of  his  claim;  Noyes  t.  Dyer,  26  Me.  468,  holdisf 
mortgage  made  by  grantee  of  land,  admissible  to  show  scope  of  his  claim ;  Dcdg? 
T.  Freedman's  Sar.  A  T.  Co.  1»  U.  &  370,  23  L.  ed.  920,  holding  decUraUens 
of  party  in  possession,  admissible  to  show  nature  thereof,  but  not  to  affect  title; 
Beers  T.  Hawley,  2  Conn.  467,  holding  writing  of  one  in  possession  under  ons 
of  two  contemporaneous  deeds,  admissible  to  show  that  neither  was  to  hafe 
priority;  Bell  v.  Woodward,  46  N.  H.  315,  holding  admissible,  declarations  of 
tenant  as  to  whether  he  occupied  lands  as  part  oi  certain  fann. 
Effect  of  poescBslon  and  lapse  of  time. 

Cited  in  Unirersity  of  Vermont  ▼.  Reynold,  3  Vt  M2,  23  A.  D.  234,  holding 
that  possession  for  40  years  will  be  presumed  to  have  commenced  under  lawful 
title;  Hanes  v.  Peck,  Mart.  A  Y.  227,  hokling  same  for  30  years;  Townsend  t. 
Downer,  32  Vt  183,  holding  ancient  record  of  undeliTered  deed  followed  by  pos- 
ses«ion,  presumptive  evidence  of  title;  Southampton  v.  Mecox  Bay  Ojrster  Co. 
116  N.  Y.  1,  22  N.  B.  387,  holding  uninterrupted  user  of  land  by  town  under 
grant  for  200  years,  sulBcient  to  show  title  in  it;  McRoberts  t.  Bergman,  132 
N.  Y.  73,  30  N.  B.  261,  holding  that  possession  of  land  beyond  present  memory, 
raised  presumption  of  title  under  deed  to  possessor's  father;  United  States  ▼. 
Beebee,  4  McCrary,  12,  17  Fed.  36,  holding  lapse  of  time  raising  presumption 
of  death  of  all  witnesses,  good  defense  to  government's  suit  to  cancel  land  grants; 
Snoddy  v.  Kreuteh,  3  Head,  301,  holding  that  parol  declarations  or  acquiescence 
unaccompanied  by  posssssion  by  adverse  party,  raises  no  presumption  of  owner- 
ship by  latter;  Magill  v.  Brown,  Brightly  (Pa.)  346,  note.  Fed.  Cas.  No.  8,932, 
upholding  presumption  from  usage  that  charitable  corporations  could  hold  prop- 
erty before  power  therefor  was  given  by  statute. 

Cited  in  notes  in  26  L.R.A.  468,  on  acquiring  of  title  to  highway  by  prescrip- 
tion ;  8  B.  R.  C.  180,  on  imputation  of  laches  to  the  government. 

Distinguished  in  Jackson  ex  dem.  Bogert  v.  Schauber,  7  Cow.  187,  holding  that 
no  presumption  of  outstanding  title  from  20  years'  possession,  exists  in  favor  of 
intruder;  Ball  t.  Cox,  7  Ind.  453,  holding  owner  not  estopped  by  acquiescence 
in  possession  by  mere  intruder  for  18  years;  Blake  v.  Davis,  20  Ohio,  2S1,  denying 
presumption  of  titk  in  heir  as  against  one  in  19  years'  nnmolestad  possession 
under  purchaser  at  administrator's  sale. 

—  Boundaries. 

Cited  in  Baldwin  v.  Brown,  16  N.  Y.  369,  holding  acquiescence  for  40  years, 
sufficient  to  establish  boundary;  Reed  v.  Farr,  36  N.  Y.  113,  holdii^  same  for  20 
years;  Qwynn  v.  Schwartz,  32  W.  Va.  487,  9  S.  E.  880,  holding  finding  of  agree- 
ment as  to  boundary,  justified  from  14  years'  acquiescence  in  line;  Daggett  v. 
Willey,  6  Fla.  482,  holding  agreement  as  to  boundary  followed  by  30  years'  ae- 
quiescence  sufficient  to  establish  it. 

Distinguished  in  Hubbell  v.  McCuIloch,  47  Barb.  287,  holding  siloit  acquiescence 
in,  without  knowing  location  of,  line  run  by  neighbor,  not  a  practical  location; 
Adams  v.  Roclcwell,  16  Wend.  286,  holding  owner  not  estopped,  by  eleven  yeanT 
encroachment,  to  assert  boundary  precisely  defined  in  deed. 

—  ConToyanoe. 

Cited  in  Grady  v.  Ward,  20  Barb.  543,  presuming  conveyance  to  grantor  from 
fifteen  years'  possession  by  him  and  thirty  by  grantee;  Crooker  t.  Pendleton,  23 
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Me.  339,  holding  that  grant  to  ancestor  will  be  presumed  from  sixty-three  years' 
possession  of  himself  and  descendants;  Gage  y.  Eddy,  179  111.  492,  53  N.  E.  1008, 
holding  justified  presumption  of  conveyance  by  sheriff  after  twenty  years'  pos- 
session following  sale;  Gaines  y.  Conn,  2  J.  J.  Marsh.  104,  holding  possession  for 
thirty  years  under  bond  for  title,  sufficient  to  raise  presiunption  of  conveyance; 
Jarboe  v.  McAtee,  7  B.  Mon.  279,  sustaining  presumption  of  grant  from  state, 
from  fifty  years'  possession  by  claimant  and  his  predecessors;  Nelscm  v.  Fleming, 
56  Ind.  310,  holding  possession  of  canal  property  by  state  and  successors  for  forty 
years,  raises  presumption  of  conveyance  to  state ;  Abrams  v.  Rhoner,  44  Hun,  507, 
presuming  reconveyance  by  former  grantee  to  grantor  where  there  has  been  eighty- 
seven  years'  possession  under  latter's  subsequent  deed;  Schauber  v.  Jackson,  2 
Wend.  IS,  holding  thai  possession  for  sixty  years  after  appointment  of  executor 
with  power  to  sell,  raises  presumption  of  sale  to  possessor;  Atherton  v.  Johnson, 
2  N.  H.  31,  on  presumption  of  actual  conveyance  arising  from  possession. 

Distinguished  in  Sumner  v.  Child,  2  Conn.  607,  holding  that  conveyance  of 
entire  absolute  title  cannot  be  presumed  from  mere  length  of  possession;  Camp- 
bell V.  Smith,  8  N.  J.  L.  140,  14  A.  D.  400,  holding  that  grant  of  water  rights 
will  not  be  presumed  from  fifteen  years  adverse  user;  Burbank  v.  Fay,  65  N.  Y. 
57,  holding  that  no  presumption  of  grant  to  use  water  of  state  canal,  can  be  pre- 
sumed from  adverse  user;  Folsom  v.  Freeborn,  13  R.  I.  200,  denying  presumptive 
grant  to  maintain  water-wheel  under  toll-bridge,  where  owner  of  both  conveyed 
bridge  free  from  encumbrances;  Jackson  ex  dem.  Erwin  v.  Moore,  6  Cow.  706, 
holding  that  a  conveyance  is  not  to  be  presumed  as  against  one  cotenant,  from 
another's  acquiescence  in  stranger's  possession. 

—  Relinqulsliineiit. 

Cited  in  Bunco  v.  Wolcott,  2  Conn.  27,  holding  that  possession  for  for^  yean 
under  deed  of  mortgagor's  widow  and  mortgagee,  raised  presumption  of  release  of 
equity  of  redemption;  Barnard  v.  Edwards,  4  N.  H.  321,  holding  that  failure  to 
claim  dower  for  twenty -nine  years,  warrants  jury  in  presuming  release;  Jackson 
ex  dem.  McCloughry  v.  Lyon,  9  Cow.  664,  indulging  presumption  that  heir  fail- 
ing to  enter  for  nineteen  years,  surrendered  his  rights. 

—  Oompliance  with  prerequisites. 

Cited  in  Stevenson  v.  McReary,  12  Smedes  k  M.  9,  51  A.  D.  102,  indulging 
presumption  that  administrator  executed  bond,  in  favor  of  his  deed  made  thirty- 
four  years  before ;  McArthur  v.  Carrie,  32  Ala.  75,  70  A.  D.  529,  holding  that  pos- 
session for  twenty-two  years  under  sale  by  administrator,  raises  presumption  of 
r^^larity  of  sale;  Hazard  v.  Martin,  2  Vt  77,  holding  that  possession  for  thirty 
years  under  administrator's  deed,  raised  presumption  of  its  regularity;  Gaines  v. 
Hennen,  24  How.  653,  16  L.  ed.  770  (dissenting  opinion) ,  on  presumption  of  execu- 
tors' authority  to  make  sale  from  thirty  years'  possession  thereimder. 

6  AM.  DEC.  t46,  DOLE  T.  LYON,  10  JOHNS.  447. 
Idability  for  libel  or  slander. 

Cited  in  notes  in  86  A.  D.  89,  on  liability  of  newspapers  for  libel;  28  L.R.A. 
724,  726,  on  time  and  connection  of  mutual  charges  in  libel  cases;  9  B.  R.  C.  14, 
on  greater  actionability  of  written  over  spoken  defamatory  words. 
Defenses  to  action  for  libel  or  slander. 

Cited  in  Maynard  v.  Beardsley,  7  Wend.  560,  22  A.  D.  595,  holding  that  plain 
tiff's  character  as  common  libeler,  can  be  established  by  general  reputation  only. 

—  Repetition  of  libel. 

Cited  in  Clarkson  v.  M'Carty,  5  Blackf.  574;   Perret  v.  New  Orleans  Times 
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Newtpapw,  29  La.  Ann.  170;  Inman  t.  Foster,  8  Wend.  602;  Morriaon  ▼.  Preas 
Pnb.  Co.  27  Jooee  k  S,  210, 14  N.  Y.  Supp.  131 ;  Oles  t.  Pitteburgh  Times,  38  W.  N. 
C.  461,  27  PitUb.  L.  J.  N.  6.  64,  2  Pa.  Saper.  Ct.  130;  Folwell  y.  Providence  J(Nxr 
■al  Co.  19  R.  I.  Ml,  37  AtL  6;  Sans  y.  Joerria,  14  Wis.  664;  Bopke  y.  Brookljii 
Daily  Eagle,  9  N.  Y.  S.  R.  709,— 4iolding  newspaper's  liaMUty  for  publishing  libd, 
not  avoided  by  naming  author;  Mejrrose  y.  Adams,  12  Mo.  App.  329,  holding  same 
as  to  individual;  Hotehkiss  v.  Oliphant,  2  Hill,  610;  Fitxhugfa  v.  Daily  States 
Pttb.  C6.  48  La.  Ann.  1116,  20  So.  173, — holding  republication  of  libelous  matter 
appearing  in  another  newspapw,  no  defease;  Graves  v.  State,  9  Ala.  447,  holding 
statement  that  libelous  matter  emanated  from  others  without  naming  tbeoi,  no 
defense;  Jones  v.  Townsend,  21  Fla.  431,  holding  words  not  deprived  of  thdr 
libelous  character  by  statement  that  they  are  made  "on  informaticm;''  State  v. 
White,  29  N.  a  (7  Ired.  L.)   180,  holding  that  a  libel  cannot  be  justified  upon 


Cited  in  note  in  91  A.  S.  R.  288,  on  exist^Mie  of  prior  reports  to  the  same  effeet 
as  justification  for  slander  <Hr  libel. 
—  Repetltkm  of  slander. 

Cited  in  Bennett  v.  Crumpton,  1  Ga.  App.  476,  58  S.  B.  104;  Harris  v.  Min- 
vielle,  48  La.  Ann.  906,  19  So.  925;  Hampton  v.  Wilson,  15  N.  C.  (4  Dev.  L.) 
468, — holding  that  slanderous  words  cannot  be  justified  upon  common  report;  Cnm- 
merford  v.  McAvoy,  15  111.  311,  sustaining  liability  for  slamler  accompanied  by 
author's  name,  unless  absence  of  malice  is  proved;  Jamigan  v.  Fleming,  43  Miss. 
710,  5  A.  R.  514;  Olmsted  v.  Brown,  12  Barb.  667, — recognising  liability  for  re- 
peating slanderous  words  without  justifiable  intention;  Tjirkins  v.  Tartar,  3  Sneed, 
681,  holding  plea  of  repetition  of  words  of  another  no  defense  to  action  of  slander; 
Haynes  v.  Leland,  29  Me.  233,  denying  liability  for  slander  accompanied  by  ao- 
thor's  name,  where  malice  was  not  shown. 

Doubted  in  Williams  v.  Qreenwade,  3  Dana,  432,  holding  that  a  person  may 
show  that  he  repeated  slander  as  coming  from  an  irresponsible  negro. 
Reversal  for  error  In  trial. 

Cited  in  Com.  v.  Irwin,  1  Clark  (Pa.)  344,  denying  new  trial  in  criminal  libd, 
for  nonadraission  of  evidence  that  would  not  change  verdict  of  guilty;  People  v. 
White,  55  Barb.  606,  holding  tiiat  refusing  to  set  aside  verdict  against  one  ac- 
cused of  riot,  for  nonprejudicial  error  in  chaige;  Jordan  v.  James,  6  Ohio,  88» 
denying  to  set  aside  verdict  for  harmless  ambiguity  in  charge  as  deliveiy  from  con- 
signor to  consignee;  Tuck^  v.  Southern  R.  Co.  76  S.  C.  85,  55  S.  E.  154,  denying 
new  trial  for  charge  as  to  punitive  damages  for  negligence,  not  affecting  result; 
Wylly  V.  King,  Qa.  Dec  pt.  2,  p.  7,  denying  new  trial  for  erroneous  charge  as  to 
attaching  of  factor's  lien,  where  justice  was  effected;  Alston  v.  Jones,  17  Barb. 
276,  holding  verdict  as  to  competency  of  testator,  unassailable  because  of  harm- 
less error  in  charge;  Jackson  ex  dem.-  Genet  v.  Wood,  3  Wend.  27,  denying  right 
to  new  trial  for  nonprejudicial  error  in  instruction  as  to  title  to  land;  Devereux 
V.  Champion  Cotton  Press  Co.  17  S.  C.  66,  denying  reversal  for  erroneous  chaige 
on  rule  of  damages  for  injuring  property,  where  jury  found  no  injury  done ;  Allen 
V.  Blunt,  2  Woodb.  A  M.  121,  Fed.  Cas.  No.  217,  denying  reversal  for  omission 
in  charge  as  to  violation  of  patent,  where  substantial  justice  was  done;  Blake 
v.  Smith,  Fed.  Cas.  No.  1,502,  setting  aside  verdict  noticeably  affected  by  misdirec- 
tion as  to  infringement  of  patent;  Baker  v.  Ezzard,  Ga.  Dec.  pt.  2,  p.  112,  grant- 
ing new  trial  for  improper  charge  as  to  fraud  in  sale  of  land;  Re  Marsh.  6  Law 
Rep.  67,  Fed.  Cas.  No.  9,108,  on  dependency  of  award  of  new  trial  for  misdirection, 
upon  justice  of  verdict 
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•  AM.  DEC.  t49,  JACKSON  t.  BURGOTT,  10  JOHNS.  457. 
Kffect  of  unrecorded  or  defective  Instnunento  on  porcbaser's  title—Unre- 
corded Instruments,  generally. 

Cited  in  McCamant  v.  Patterson,  39  Mo.  100;  Rodgers  v.  Burchard,  34  Tex. 
441,  7  A.  R.  283, — holding  that  grantee,  by  unrecorded  deed,  has  valid  title  as 
against  title  through  grantor's  heirs;  Montgomery  y.  Dorion,  6  N.  H.  250,  hold- 
ing unacknowledged  and  unrecorded  power  valid  as  against  stranger  to  title;  Ar- 
mijo  V.  Armijo,  4  N.  M.  57,  13  Pac.  92,  holding  that  trespasser,  though  in  open 
possession,  cannot  dispute  title  under  unrecorded  deed;  Almy  v.  Wilbur,  2  Woodb. 
k  M.  371,  Fed.  Cas.  No.  256,  to  point  whether  in  sale  on  time  contract  need  be 
recorded;  Fort  v.  Burch,  6  Barb.  60,  holding  subsequent  purchaser  not  bound  by 
prior  unrecorded  mortgage  of  which  he  had  no  notice;  Doyle  v.  Stevens,  4  Mich. 
87,  on  right  of  subsequent  chattel  mortgagee  to  have  priority  over  prior  un- 
recorded mortgage;  Riley  v.  Hoyt,  29  Hun,  114,  holding  title  unaffected  by  un- 
recorded mortgage  because  of  casual  allusions  thereto  two  years  before  purchase; 
Jackson  ex  dem.  Hyer  v.  Van  Valkenburgh,  8  Cow.  260,  holding  defeasance  in- 
advertently registe»9d  in  deed  book,  not  binding  on  subsequent  purchaser;  Wil- 
liamson V.  Brown,  15  N.  Y.  354,  holding  that  purchaser  not  bound  by  information 
when  diligence  failed  to  disclose  unrecorded  mortgage;  Smith  v.  Keohane,  6  111. 
App.  585,  holding  subsequent  trust  deed  prior  to  unrecorded  assignment  of  prior 
mortgage,  record  showing  mortgage  satisfied;  Morrison  v.  Brand,  5  Daly,  40, 
holding  that  erroneously  recording  deed  in  mortgage  book,  does  not  invalidate  title 
of  subsequent  purchaser  through  grantee. 
—  Purchaser  with  actnal  notice  of  nnreoorded  Instmment. 

Cited  in  Gross  v.  Watts,  206  Mo.  878,  121  A.  S.  R.  662,  104  S.  W.  30,  holding 
that  purchaser  with  notice  of  prior  deed,  though  same  be  defective,  acquires  no 
title;  Hammond  v.  Bush,  8  Abb.  Pr.  152,  holding  subsequent  bona  fide  purchaser 
not  bound  by  imperfect  judgment  though  he  had  notice;  Berry  v.  Mutual  Ins. 
Co.  2  Johns.  Ch.  603,  holding  that  registering  unrecorded  mortgage  after  notice 
of  prior  unrecorded  mortgage,  gives  no  priority;  Ricks  v.  Doe,  2  Blackf.  346, 
holding  that  subsequent  purchaser  with  notice  cannot  defeat  prior  deed,  unrecord- 
ed until  after  time  prescribed;  Bishop  v.  Holoomb,  10  Conn.  444,  holding  that 
though  non-negotiable  note  be  assigned  without  debtor's  knowledge,  assignor's 
creditor,  with  knowledge,  cannot  defeat  assignee;  Hewes  v.  Wiswell,  8  Me.  94, 
holding  title  through  unrecorded  deed  invalid  against  subsequent  innocent  grantee 
ci  one  with  notice;  Lamont  v.  Cheshire,  65  N.  Y.  30,  holding  purchaser's  title 
invalid,  where  he  had  knowledge  of  unrecorded  conveyance  made  before  levy; 
Gooding  v.  Riley,  50  N.  H.  400,  holding  defective  chattel  mortgage  valid  against 
subsequent  mortgages  with  notice  that  same  was  bona  fide;  Goodenough  v.  War- 
ren, 5  Sawy.  494,  Fed.  Cas.  No.  5,534,  holding  that  recording  junior  deed  with 
notice  of  prior  unrecorded  deed,  does  not  avoid  latter;  Draper  v.  Bryson,  17  Mo. 
71,  57  A.  D.  257,  holding  that  purchaser  with  notice  of  prior  unrecorded  deed, 
acquires  no  title;  Galland  v.  Jackman,  26  Cal.  79,  85  A.  D.  172,  holding  purchaser 
with  knowledge  of  prior  conveyance,  though  not  what  kind,  bound  by  same; 
Givens  v.  Branford,  2  M'Cord,  L.  152,  17  A.  D.  702,  holding  unrecorded  marriage 
settlement  valid  as  against  creditor  with  notice  prior  to  contracting;  Holmes  v. 
Stout,  10  N.  J.  £q.  419,  holding  that  bona  fide  purchaser,  with  notice,  from 
grantor  without  notice  of  prior  unrecorded  deed  has  valid  title;  Harris  v.  Norton, 
16  Barb.  264,  holding  that  prior  unrecorded  mortgage  binding  on  mortgagee  pur- 
chasing at  foreclosure,  also  on  his  grantee,  both  having  notice;  Jennings  v.  Wood, 
20  Ohio,  261  (dissenting  opinion),  on  right  of  subsequent  purchaser,  with  notice, 
to  defeat  prior  oonveyance;  Scott  v.  Houpt,  73  Ark.  78,  83  S.  W.  1057  (dissenting 


Digitized  by 


Google 


6  AM.  DEC.]  NOTES  ON  AMERICAN  DECISIONS.  974 

opinion )»  on  right  of  transferee,  whoee  transfer  is  nnregistered,  to  hold  stock  as 
against  attaching  creditor   with  notice. 

Cited  in  reference  note  in  38  A.  D.  130,  on  effect  of  actual  or  oonfltrtictiTe  notiea 
of  unrecorded  deed. 
«  WICli  ooaatrvoUTe  BOdoe  of  nnreoorded  iBstrument. 

Cited  In  Doyle  t.  Teas,  6  111.  202,  holding  that  recorded  sales  agreement  gkwm 
unrecorded  deed  prioritj  to  recorded  deed  acquired  subsequent  to  agreement;  Rog- 
ers ▼.  Brent,  10  III.  673,  50  A.  D.  422,  holding  patent  issued  on  assigned  entry  eer> 
tificate  ineffectual  against  prior  purchaser  at  execution  sale  against  aasigiior; 
Pritdiard  t.  Brown,  4  N.  H.  397,  17  A.  D.  431,  holding  that  purchaser  cannoi 
maintain  writ  of  entry  against  oeaftii  que  trtui  in  open  possession  when  proper^ 
purchased;  Vsa  Rensselaer  t.  Clark,  17  Wend.  26,  31  A.  D.  280,  holding  pur- 
chaser's title  invalid  against  prior  deed  recorded  before  purduue,  though  unrecord- 
ed when  his  grantor  purdiased;  Bell  t.  Gittere,  14  N.  Y.  S.  R.  61,  holding  that 
partition  deed  inralid  against  derisee,  where  derisor,  though  in  open  poeseeeiop, 
was  not  party  thereto;  M'Median  t.  OrilBng,  3  Pick.  140,  16  A.  D.  198,  holding 
ejectment  maintainable  by  subsequent  purehaser  where  claimant  under  unrecorded 
deed  used  land  lor  pasturing  only;  Morgan  t.  Elam,  4  Yerg.  376,  holding  that 
wife's  canceling  trust  deed  of  h«r  property  for  her  separate  use,  invalid  as  to 
husband's  creditore;  Livingston  t.  Amouz,  66  N.  Y.  607,  holding  sheriff's  deed 
invalid  against  debtor's  grantee  in  open  possession  though  redemption  eNlifl- 
cate  be  unrecorded;  Motley  v.  Motley,  46  Ala.  666,  holding  that  bona  fide  com- 
promise receipt  given  by  ward  will  not  be  set  aaide  where  guardian's  aceooBts  are 
on  file;  Shotwell  v.  Harrison,  22  Mich.  410  (dissenting  opinion),  to  pt^nt  that 
recorded  deed  is  prima  facie  evidence,  as  against  unrecorded  deed,  of  its  validity; 
Valentine  v.  Marshall,  Fed.  Cas.  No.  16312a,  holding  that  defendant  in  action  by 
assignse  for  infringement'of  a  patent  cannot  set  up  nonreoording  of  assignment  if 
he  had  actual  or  constructivs  notice  of  it. 
—  DofeodTO  iBStrnments. 

Cited  in  Westerly  Sav.  Bank  v.  Stillman  Mfg.  Oo.  16  R.  I.  497,  holdii^  nn- 
sealed  mortgage  binding  on  subsequent  purehase  of  land,  with  notice;  Williams 
V.  Fint  Nat.  Bank,  48  Or.  671,  87  Pac  890,  holding  defective  chattel  mortgage 
valid  as  against  subsequent  mortgagee  with  actual  notice;  Brown  v.  Manter,  22 
N.  H.  468,  holding  that  defective  deed  conveys  valid  title  as  against  trespasser; 
Peck  V.  Mallams,  10  N.  Y.  609,  as  to  whether  defectively  registered  mortgage  is 
notice  of  such  mortgage;  McLeod  v.  Lk>yd,  43  Or.  200,  71  Pac  796;  Tomlin  t. 
Den,  19  N.  J.  L.  76,  holding  that  owner  of  property,  leading  purchaser  to  be- 
lieve another  owns  same  and  watching  him  purchase  cannot  recover;  Mclntyre  v. 
Kamm,  12  Or.  263,  7  Pac  27,  on  right  to  admit  defective  deed  as  evidence  to  de- 
feat subsequent  deed;  Floyd  v.  Ricks,  14  Ark.  286,  68  A.  D.  374,  holding  that 
tenant  at  sufferance  cannot  maintain  trespass  against  purchaser  though  deed  be 
defective 
Title,  where  fraud  Is  stM>wn. 

Cited  in  Hinton  v.  Nelms,  13  Ala.  222,  holding  that  purchaser  at  execution  sale 
can  recover  property  purchased  by  debtor  in  son's  name  to  defeat  crediton;  Jewell 
V.  Porter,  31  N.  H.  34,  holding  conveyance  to  wife  through  third  person  valid 
against  purchaser  from  husband's  heirs;  McKay  v.  Williams,  07  Mich.  547,  II 
A.  S.  R.  507,  36  N.  W.  159,  holding  title  through  principal's  agent,  who  oonve^^ed 
to  himself  through  another,  invalid  as  against  principal's  grantee;  Thompson  v. 
Sanborn,  11  N.  H.  201,  35  A.  D.  490,  holding  that  one  having  title,  not  giving 
notice  when  another  mortgages  same  cannot  afterwards  defeat  mortgagee's  rig'its; 
Weeks  V.  Milwaukee.  L.  8.  &  W.  R.  Co.  78  Wis.  501,  47  N.  W.  737,  holding  that 
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purchaser  from  one  obtaining  patent  under  fraudulently  assigned  claim  cannot 
defeat  claimant's  rights  to  legal  title;  Den  ex  dem.  Hance  v.  McKnight,  11  N.  J. 
Jj.  385,  holding  title  through  executor  who  conveyed  to  himself  through  another, 
invalid  against  heirs  of  cestui  que  trust;  Buswell  v.  Davis,  10  N.  H.  413,  holding 
that  attachment  obtains  no  priority  where  creditor  knows  discharged  mortgage  is 
about  to  be  replaced  by  another. 
Jorlsdictlon,  where  fraud  Is  shown. 

Cited  in  Traip  v.  Gould,  15  Me.  82,  holding  that  court  of  law  may  compel  recon- 
veyance made  to  defeat  creditors;  Cleland  v.  Taylor,  3  Mich.  201,  holding  that 
fraudulent  deed  may  be  set  aside  in  ejectment  action;  Day  v.  New  England  Car 
Spring  Co.  Fed.  Cas.  No.  3,688,  holding  that  assignment  of  patent  rights  may  be 
impeached  as  fraudulent,  in  action  for  damages  for  infringement;  Mead  v.  Ches- 
brough  BMg.  Co.  81  C.  C.  A.  184,  161  Fed.  998,  holding  that  validity  of  convey- 
ances made  by  trustees  may  be  determined  in  ejectment;  Lovell  v.  Briggs,  2  N.  H. 
218,  holding  that  a  court  of  law  will  set  aside  fraudulent  purchase  made  by  ad- 
ministrator from  intestate's  estate;  Ferrall  ▼.  Bradford,  2  Fla.  608,  50  A.  D.  293, 
holding  that  relief  from  fraudulent  judgment  can  be  obtained,  in  court  of  law,  in 
aetion  on  debt 

Cited  in  reference  note  in  27  A.  D.  586,  on  concurrent  jurisdiction  in  equity  and 
at  law  in  case  of  fraud. 

Cited  in  note  in  66  A.  D.  412,  as  to  when  deed  can  be  avoided  at  law  for  fraud. 

•  AM.  DEC.  t5t,  COOK  T.  COMAIERCIAIi  INS.  OO.  11  JOHNS.  40. 
Barratry. 

Cited  in  Fhcenix  Ins.  Co.  y.  Moog,  78  Ala.  284,  56  A.  R.  31,  holding  that  master 
of  vessel  although  a  part  owner  may  by  its  wilful  destruction  commit  a  barratious 
act  against  co-owners;  Voisin  v.  Commercial  Mut.  Ins.  Co.  62  Hun,  4,  16  N.  Y. 
Supp.  410,  holding  barratry  committed  though  master  owned  one-sixteenth  inter- 
est in  vessel;  Atkinson  v.  Great  Western  Ins.  Co.  66  N.  Y.  631,  holding  master's 
throwing  overboard  in  violent  storm,  cargo  stowed  on  deck  against  orders,  bar- 
ratry; Smith  V.  New  York  C.  R.  Co.  24  N.  Y.  322  (dissenting  opinion),  oa  doctrine 
of  respondeat  tupertor. 

Cited  in  reference  notes  in  13  A.  D.  360,  on  barratry ;  52  A.  D.  362,  on  what  con- 
stitutes barratry  and  insurance  against  less  from;  69  A.  D.  192,  on  commission  of 
barratry  by  master  who  is  owner  or  part  owner  of  vessel. 

Cited  in  note  in  14  E.  R.  C.  358,  on  unlawful  and  intentional  act  of  master  as 
barratry. 

Disa[^roved  in  Natchez  Ins.  Co.  t.  Stanton,  2  Smedee  k  M.  340,  41  A.  D.  692, 
holding  that  owner  of  csLTgo  cannot  recover  in  absence  of  express  stipulation  for 
barratious  acta. 
Snpercargoee. 

Cited  in  note  in  66  A.  D.  826,  on  who  are  supercargoes,  and  their  rights,  duties, 
and  liabilities. 

«  AM.  DEO.  t55,  JACKSON  ▼.  MATSDORF,   11  JOHNS.  91. 
Resulting  tmst;  when  created. 

Cited  in  Greenough  v.  Welles,  10  Cush.  671,  holding  daughter's  rights  in  property 
prior  to  son's  heirs  at  law  where  executor  dies  without  fulfilling  trust  in  favor  of 
former;  Peer  v.  Peer,  11  N.  J.  Eq.  432,  holding  deed  of  gift  to  son  with  knowledge 
of  rights  of  mother,  subject  to  those  rights;  Wilhekn  v.  Folmer,  6  Pa.  296,  hold- 
ing land  deeded  in  trust  for  another's  children  not  subject  to  trustee's  judgment 
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Bote»  in  pmrt  paymcBt  theraof ;  Powdl  t.  Mouon  k  B.  Mfg.  Co.  8  Mason,  347,  Fed. 
Cat.  No.  ll^M,  holding  that  widow  ^  eopurdiaaer  taking  title  to  joint  purdiaae 
has  dower  rights  in  OMietj  only;  Wiboa  r.  Beauehamp,  44  Mies.  556»  holding  that 
trust  results  for  husband's  heirs  where  wife  takes  title  and  agrees  to  hold  for 
husband;  Seoby  t.  Blanehard,  3  N.  H.  170,  holding  purchaser  with  notioe  of  result 
ing  trust  cannot  maintain  writ  of  entry;  Everett  t.  Everett,  48  N.  Y.  218,  holding 
purchase  in  name  of  another  without  grantee's  knowledge,  vests  title  in  grantee; 
Moore  v.  Spelbnan,  5  Denio,  223,  holding  denying  rights  of  father's  li^rn  to  prop- 
erty purchased  by  deceased  illegitimate  child  with  intestate  fsther's  BMmey; 
Jackson  ex  dem.  Walton  v.  Leggett,  7  Wend.  377,  holding  purdiase  1^  father  is 
name  of  son's  trustee  not  resulting  trust  in  son;  Smitl^al  v.  Gray,  1  Humph 
401,  34  A.  D.  664,  holding  purchaser,  after  levy,  from  one  taking  title  fen-  benefit 
of  another,  bound  by  judgment. 

ated  in  notes  in  31  A.  D.  736;  2  LJtJL  146;  34  L.  ed.  U.  S.  1001,— oa  xmltii« 
trusts;  2  L.R.A.  817,  on  presumption's  as  to  trusts  between  family  relativea. 

Disapproved  in  Watkins  v.  Holman,  16  Pet.  23,  10  L.  ed.  873,  to  point  whether 
court  of  law  can  give  effect  to  resulting  trust;  Kii^  v.  Tuscumbia,  C.  4  D.  R.  Co. 
Fed.  Cas.  No.  7,808,  holding  property  assigned  by  railroad  in  trust  for  creditors 
not  liable  for  judgment  obtained  thereafter. 
«  Rights  of  creditors. 

Cited  in  Hunter  v.  Marlboro,  S  Woodb.  ft  M.  168,  PM.  Cas.  No.  6,008,  holdini 
conveyance,  while  in  prison,  <rf  farm  for  nominal  considers  Lion,  invalid  as  against 
creditors;  Quthrie  v.  Gardner,  10  Wend.  414,  holding  resulting  trust  in  husband 
in  property  taken  in  wife's  name  to  defeat  creditors;  Bay  v.  Cook,  31  Dl.  336, 
holding  land  purchased  by  father  in  son's  name  because  of  expected  liability, 
inures  to  creditor's  benefit;  Morton  v.  Massie,  3  Mo.  482,  holding  to  point  that 
property  bought  by  father  in  son's  name  Is  subject  to  father's  debts. 
Effect  of  notice  of  trust. 

Cited  in  reference  notes  In  80  A.  D.  147,  on  persons'  acquiring  property  bound 
by  trust  with  notice  of  such  trust  being  considered  trustees;  52  A.  D.  144,  on  ven- 
dee buying  land  with  notice  of  trust  therein  taking  subject  to  same;  76  A.  D.  232, 
on  purchaser  from  trustee,  with  knowledge  of  trust,  taking  subject  to  trost. 

Cited  in  note  in  64  A.  D.  201,  on  effect  of  notioe  of  trust  upon  grantee. 
Rights  Inuring  to  prior  grantee  or  mortgagee. 

Cited  in  Brown  v.  M'Cormick,  6  Watts,  60,  31  A.  D.  450,  holding  that  one  con- 
veying land  in  which  he  has  no  interest  cannot  after  acquiring  title  claim  In  op- 
position to  grantee  or  one  claiming  under  him;  Pike  v.  Galvin,  20  Me.  183,  holding 
that  subsequently  acquired  title  does  not  inure  to  grantee  of  deed  of  releaoc  with 
out  warranty;  Vanderheyden  v.  Crandall,  2  Denio,  0,  holding  subsequent  title  in 
one  mortgaging  with  covenant  of  seizin,  inures  to  mortgagee;  Kant  v.  Harcourt, 
33  Barb.  401,  holding  that  title  subsequently  acquired  by  grantor,  covenantlag 
with  warranty  inures  to  grantee;  Fairbanks  v.  Williamson,  7  Me.  06,  holding  thtt 
covenant  that  grantor  nor  heirs  shall  make  claim  to  land  conveyed,  estops  grant- 
or's subsequent  grantees;  Rigg  v.  Cook,  0  111.  836,  46  A.  D.  462,  holding  thst 
subsequently  acquired  title  in  mortgagor  inures  to  mortgagee  as  against  claimants 
under  mortgagor;  Kellogg  v.  Wood,  4  Paige,  578,  on  right  of  subsequent  grantee 
to  have  benefit  of  valid  agreement  made  by  prior  grantee  of  same  grantor;  Somes 
V.  Skinner,  3  Pick.  52,  holding  one  mortgaging  land  he  had  previously  oonv^red, 
bound  thereby  if  he  subsequently  acquire  possession. 

Cited  in  note  in  23  L.R.A.  561,  on  doctrine  of  estoppel  as  applied  to  conveyance 
recorded  before  grantor  obtained  title. 
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—  What  oonstitntes  an  advancement. 

Cited  m  Bruce  v.  Griscom,  9  Hon,  280,  holding  giving  son  money  to  purchase 
patent  and  taking  back  chattel  mortgage,  not  an  advancement ;  Watkins  v.  Young, 
31  Gratt.  84,  holding  gift  to  daughter  not  advancement,  where  she  rendered  val- 
uable service  at  father's  request;  Welton  v.  Divine,  20  Barb.  9,  holding  purchase 
by  husband  and  deed  taken  in  wife's  name  presumed  to  be  advancement;  Astreen 
V.  Flanagan,  3  Edw.  Ch.  279,  holding  conveyance  taken  in  name  of  adopted  child, 
five  years  old,  an  advancement  and  not  resulting  trust;  Butler  v.  Merchants'  Ins. 
Co.  14  Ala.  777,  holding  stock  purchased  in  daughter's  name,  by  father,  with 
firm  money,  firm  receiving  divid^ids  thereon,  not  an  advancement;  Grattan  v. 
Orattan,  18  111.  167,  66  A.  D.  726,  holding  that  value  of  gifts  to  child  made  during 
intestate's  lifetime  must  be  deducted  in  the  distribution;  Wilkes  v.  Greer,  14  Ala. 
437,  holding  slaves  given  to  daughter  during  fathei  s  lifetime  to  be  deducted  from 
share  in  residuary  estate;  M'Cleskey  v.  Leadbetter,  1  Ga.  661,  holding  that  deed  of 
gift  cannot  be  impeached  by  grantor  or  his  legatees  as  in  fraud  of  creditors;  Mc- 
Clanahan  v.  McClanahan,  36  W.  Va.  34,  14  S.  E.  419,  to  point  that  whether  gift 
was  intended  as  advancement  depends  upon  evidence  and  surrounding  circum- 
stances; McClintock  v.  Loisseau,  31  W.  Va.  865,  2  L.R.A.  816,  8  S.  E.  612,  hold- 
ing presumption  of  gift,  where  father  paid  for  land  deeded  to  son,  rebuttable  by 
extrinsic  evidence. 

Cited  in  reference  notes  in  8  A.  D.  164,  on  presumption  of  advancement;  28 
A.  D.  113,  as  to  what  is  presumed  to  be  an  advancement;  36  A.  D.  166,  on  pur- 
chase of  land  by  father  in  son's  name  as  advancement. 

Cited  in  note  in  23  A.  D.  766,  on  advanconents. 
need  polls. 

Cited  in  note  in  8  L.R.A.  604,  on  definition  of  deed  polL 

6  AM.  DEC.  t5»,  JENKINS  T.  WAIiDRON,  11  JOHNS.  114. 
Personal  liability  of  public  officers. 

Cited  in  Lurman  v.  Jarvie,  82  App.  Div.  37,  81  N.  T.  Supp.  468,  holding 
persons  acting  in  quasi  judicial  capacity  not  liable,  in  absence  of  malice,  for 
errors  of  judgment  in  determining  matters  within  their  jurisdiction;  Smith  v. 
Hanmiond,  Fed.  Gas.  No.  13,063,  holding  collector  of  port,  honestly  mistaken  in 
construction  of  law,  not  liable  for  refusing  to  register  vessel;  American  Artificial 
Stone  Pav.  Co.  v.  Wagner,  7  Pa.  Co.  Ct.  386,  holding  director  of  public  works  not 
personally  liable  for  rejecting  bids  without  explanation;  Teall  v.  Felton,  1  N.  Y. 
537,  49  A.  D.  352,  holding  trover  maintainable  against  postmaster  improperly 
detaining  mail,  though  without  malice;  Howe  v.  Mason,  12  Iowa,  202;  State  v. 
Chadwick,  10  Or.  465, — ^holding  bondsmen  not  liable  where  secretary  of  state  does 
not  wilfully  allow  more  than  legally  due  on  accounts;  Garland  v.  Davis,  4  How. 
131,  11  L.  ed.  907,  on  right  of  action  on  case  against  clerk  of  Congress  refusing 
copy  of  certain  laws;  Cunningham  v.  Bucklin,  8  How.  178,  18  A.  D.  432,  holding 
that  bankruptcy  commissioners  not  liable  for  corruptly  discharging  debtor  where 
statute  declares  his  record  to  be  conclusive  evidence;  Butler  v.  Kent,  10  Johns. 
223,  10  A.  D.  219,  holding  that  dealer  in  tickets  has  no  right  of  action  against  pub- 
lie  lottery  manager,  whose  action  caused  loss  of  public  confidence;  McKennan  v. 
Bodine,  6  Phila.  682,  26  Phila.  Leg.  Int.  109,  holding  inspector  of  flour  not 
responsible  for  honest  mistake  of  judgment;  Minklaer  v.  Rockfeller,  6  Cow.  276, 
holding  overseers  of  poor,  though  notified  not  liable  to  one  providing  for  pauper 
without  order;  State  v.  Roach,  64  Mo.  App.  413,  holding  evidence  of  reputation  of 
plaintifiT  and  his  associates  for  violence  admissible  in  action  against  policeman  for 
assault  and  battery  of  plaintiff  while  resisting  arrest. 

Am.  Dec.  Vol.  I.— 62.  C"n^r\n]o 
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Cited  Ib  notM  in  43  A.  D.  724,  on  liability  of  public  officer  lor  miHCondnci  m 
office;  62  L.RJL  720,  on  effect  of  bad  motive  to  make  actionable  an  injury  to 
person  or  feelinga,  which  otherwise  would  not  be  so. 

Distinguished  in  Stratford  t.  Sanford,  0  Conn.  275,  holding  one  removiag 
paupers  to  another  town,  though  bj  warrant  from  town  authoritiea,  liable. 

—  Electloii  oaccra. 

Cited  in  Carter  t.  Harrison,  6  Blackf.  1S8,  holding  judge  of  electicm  not  liable 
for  mere  error  in  judgment  in  refusing  rote;  Keenan  t.  Cook,  12  R.  I.  62,  holdiiig 
board  of  canvassers  not  liable  lor  striking  name  from  list,  in  abeenee  of  malice; 
Ferguson  v.  Allen,  7  Utah,  263,  26  Pac  670,  holding  registration  officers  liable  for 
malicious  refusal  to  register  legal  votes  or  striking  same  therefrom ;  People  ex  reL 
Smith  V.  Pease,  30  Barb.  688;  People  ex  reL  Smith  v.  Pease,  27  N.  Y.  45,  84  A.  D. 
242, — holding  that  court  may  go  behind  ballot  box  and  inquire  into  voter's  qualifi- 
cations; State  ex  rel.  Bonner  v.  Lynch,  26  La.  Ann.  267  (dissenting  opini<m),  ca 
right  of  court  to  go  behind  certificate  of  returning  board;  Goetcheus  t.  Matthew- 
son,  61  N.  T.  420  (reversing  6  Lansing,  214),  holding  election  inspectors  liable 
for  rejecting  vote  on  refusal  to  answer  whether  a  deserter;  Bridge  v.  Oakey,  12 
Rob.  (La.)  638,  holding  inspector  of  elections  responsible  in  damage  to  one,  whom 
he  illegally  and  maliciously  prevented  from  voting;  Patterson  v.  D'Auterive,  6 
La.  Ann.  467,  64  A.  D.  664,  holding  that  action  lies  against  election  conuniasioner, 
who,  from  malice,  refuses  to  receive  vote;  Isaacs  v.  McNeil,  11  LJLA.  264,  44 
Fed.  32,  holding  election  officers  not  liable  tor  refusing  woman  vote,  their  dedsioa 
being  controlled  by  court  decision;  Weckerly  v.  Qeyer,  11  Serg.  ft  R.  35,  holding 
inspectors  at  church  election  not  liable  for  refusing  vote  to  one  not  regularly  dis- 
franchised; People  V.  Boas,  29  Hun,  377,  1  N.  Y.  Crim.  Rep.  132,  holding  in- 
spector's conviction  of  felony  for  refusing  to  receive  vote  not  justifiable  unless  wil- 
ful; Wheeler  v.  Patterson,  1  N.  H.  88,  8  A.  D.  41,  holding  that  action  doa  not  lie 
against  moderator  of  town  meeting  refusing  legal  vote. 

Cited  in  reference  notes  in  81  A.  D.  620,  on  duty  and  responsibility  of  judges  ol 
election;  90  A.  D.  728,  on  liability  of  election  officers  for  refusing  elector^  vote. 

Cited  in  notes  in  11  L.R.A.(N.S.)  601,  on  personal  liability  of  election  <^ficer  for 
rejecting  ballots;  1  B.  R.  C.  631,  on  necessity  for  fraud  or  malice  to  make  eleetioB 
ofHcers  liable  for  denying  right  to  vote. 
«  School  officers. 

Cited  in  Board  of  Education  v.  Purse,  101  (3a.  422,  66  A.  S.  R.  312,  41  LJtA 
693,  28  S.  E.  896,  denying  writ  of  mandamus  where  suspended  pupil's  father  inter- 
fered with  school  discipline,  though  his  children  violated  no  rule;  McCormick  v. 
Burt,  96  111.  263,  35  A.  R.  103,  holding  directors  not  liable  for  suspending  without 
malice,  pupil  refusing  to  lay  aside  books  during  religious  exercises;  Elmore  t. 
Overton,  104  Ind.  548,  54  A.  R.  343,  4  N.  E.  197,  holding  county  superintendent  not 
liable  for  mistake  or  error  in  judgment  in  refusing  teacher's  license;  O)lton  t. 
Beard '^ley,  38  Barb.  29,  holding  that  school  trustees  act  in  quasi  judicial  capacify 
in  calling  meeting  for  election  of  successors  to  trustees  refusing  to  act. 

Cited  in  notes  in  76  A.  D.  166,  on  authority,  duties,  and  powers  of  school- 
teachers; 6  L.R.A.  634,  on  right  of  teacher  in  public  schools  to  enforce  discipline. 

—  Navy  officers. 

Cited  in  Wilkes  v.  Dinsman,  7  How.  89,  12  L.  ed.  618,  on  commanding  officer's 
right  to  inflict  punishment  on  refractory  marine  after  enlistment  had  expired. 
«  Prison  officials. 

Cited  in  Williams  v.  Adams,  3  Allen,  171,  holding  master  of  house  of  correction 
not  liable  for  neglecting  to  properly  provide  for  refractory  person  in  solitary  con- 
finement; Schoettgen  v.  Wilson,  48  Mo.  263,  holding  warden  not  liable  for  wrn- 
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vict's  torts  while  Uboring  outside,  unless  wilfulness,  fraud,  or  malice  is  shown; 
Porter  y.  Haight,  45  Cal.  631,  holding  prison  directors  not  personally  liable  for 
annulling  contract  for  employment  of  oonvict  labor. 

—  Judicial  officers. 

Cited  in  Lange's  Case,  13  Blatchf.  546,  Fed.  Cas.  No.  18,307,  holding  judge  not 
liable  for  sentencing  to  prison  where  alternative  fine  has  been  paid;  Nnsh  v.  Peo- 
ple, 36  N.  Y.  607,  holding  judge  acting  judicially  not  subject  to  penalty  for  deny- 
ing habeas  corpus  Mrit;  Lange  v.  Benedict,  8  Hun,  362,  holding  judge,  in  good 
faith,  vacating  alternative  sentence  and  imposing  prison  sentence  after  fine  paid, 
not  liable;  Tompkins  v.  Sands,  8  Wend.  462,  24  A.  D.  46,  holding  that  case  lies 
against  justice  of  peace  corruptly  refusing  required  security  on  appeal. 

Cited  in  reference  note  in  25  A.  R.  701,  <m  civil  liability  of  judge  for  judicial 
acts. 

Distinguished  in  Houghton  y.  Swarthout,  1  Denio,  589,  holding  justice  of  peace 
responsible  for  false  return,  without  showing  corrupt  motives. 

—  For  false  Imprisonment. 

Cited  in  Craig  v.  Burnett,  32  Ala.  728,  holding  town  clerk  issuing  warrant  out- 
side of  scope  of  jurisdiction,  liable  in  action  for  false  imprisonment;  Swift  v. 
Chamberlain,  3  Conn.  537,  holding  that  action  in  trespass  will  not  lie  for  illegal 
arrest,  though  maliciously  made. 

Distinguished  in  Bolton  v.  VelUnes,  94  Va.  393,  64  A.  S.  R.  737,  26  8.  B.  847, 
holding  that  action  lies  against  police  commissioner,  ordering  arrest  and  imfMrison- 
ment  for  wearing  police  ofScer's  uniform. 
Remedy  where  right  exists. 

Cited  in  note  in  4  L.RJ^.  295,  on  existence  of  right  at  implying  a  remedy. 

•  AM.  DEC.  t«l,  DANFORTH  t.  CULVER,   11  JOHNS.   149. 
Sumciency  of  acknowledgment  to  remove  har  of  limitations. 

Cited  in  Kincaid  v.  Archibald,  73  N.  Y.  189,  holding  written  acknowledgment 
of  debt  with  promise  to  pay  interest  thereon  sufficient  to  avoid  statute;  Stanton 
V.  Stanton,  2  N.  H.  425,  holding  debtor's  statement  that  if  he  gave  note  he  would 
pay,  though  outlawed,  sufficient;  Nelson  v.  Becker,  32  Neb.  99,  48  N.  W.  962,  hold- 
ing debtor's  endeavor  to  have  judgment  discharged  from  record,  not  acknowledg- 
ment of  extinguished  debt;  Ten  Eyck  v.  Wing,  1  Mich.  40,  holding  stipulation 
setting  aside  creditor's  execution  and  dissolving  debtor's  injunction  restraining 
creditor  proceeding  thereon,  insufficient;  Bangs  v.  Hall,  2  Pick.  368,  13  A.  D.  437, 
holding  debtor's  insistance  that  his  demands  against  creditor  ofiTset  creditors  de- 
mands, with  denial  of  indebtedness,  insufficient;  Penley  v.  Waterhouse,  3  Iowa, 
418,  holding  expressing  willingness  to  pay  if  able,  sufficient  to  avoid  statute;  Per- 
ley  V.  Little,  3  Me.  97,  holding  statement  "if  I  owe  you  anything  I  will  pay  you, 
but  I  owe  you  nothing,"  insufficient;  Allen  v.  Webster,  15  Wend.  284,  holding  that 
promise  must  be  express  or  an  acknowledgment  of  a  present  indebtedness ;  Bridge 
v.  Johnson,  5  Wend.  342  (dissenting  opinion),  on  whether  new  promise  to  pay 
inures  to  assignee  of  note;  Sands  v.  Gelston,  15  Johns.  511,  holding  adminsion  of 
receipt  of  money  but  denial  of  validity  of  creditors  claim,  insufficient;  Bird  v. 
Adams,  7  Ga.  505,  holding  that  new  promise  to  holder  of  note  revives  debt  and 
subsequent  indorsee  may  recover;  De  Forest  v.  Hunt,  8  Conn.  179,  holding  ex- 
))res8ion  of  extreme  regret  of  present  inability  to  pay — sufficient  acknowledgment; 
Hrown  v.  State  Bank,  10  Ark.  134,  holding  writing  to  bank  receiver  acknowledging 
debt  and  requesting  that  renewal  notes  be  sent,  sufficient;  Falls  v.  Sherrill,  19  N. 
C.  (2  Dev.  k  B.  L.)  371,  holding  new  promise  made  after  writ  is  sued  out,  suf- 
ficient to  enable  recovery;  Glenn  v.  M'Cullough,  Harp.  L.  484,  18  A.  D.  661,  hold- 
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iof  debtor's  acknowledging  debt  and  itatiiig  though  he  would  never  pay  he  wonld 
not  plead  the  itatnte,  sufficient;  Kahrs  t.  New  York,  98  App.  Dit.  233,  90  N.  T. 
8upp.  793,  holding  acknowledgment  by  New  York  city  of  existence  of  debt  oiwed 
bj  Long  Island  city  before  consolidation,  without  promise,  insufficient;  Vass  ▼. 
Conrad,  52  N.  C.  (7  Jones,  L.)  87,  holding  request  by  indorser,  before  note  was 
barred,  that  indorsee  collect  or  release  him,  not  sufficient  to  repd  bar;  Orawford 
T.  Childress,  1  Ala.  482,  holding  that  verbal  adcnowledgment  by  obligor  will  not 
prevent  statute  running  against  bond;  Butcher  r.  Hixton,  4  Leigh,  519,  holding 
that  action  of  debt  upon  old  eontract  cannot  be  sustained  on  new  promiae;  Gailer 
T.  Qrinnel,  2  Aik.  ( Vt.)  349,  holding  mere  acknowledgment  of  the  debt  without  ex- 
press promise  to  pay,  sufficient;  Atwood  t.  Cobnm,  4  N.  H.  315,  holdij^  admitting 
debt,  stating  inability  to  pay,  thoi^h  determined  to,  and  offering  compromise 
settlement,  insufficient;  Oillin^iam  t.  Brown,  178  Mass.  417,  55  KKA.  320,  90 
N.  B.  122,  holding  that  new  promise  to  pay  in  instalments  entities  reeoveiy  only 
for  instalments  due. 

Cited  in  reference  notes  in  11  A.  D.  342,  on  sufficient  acknowledgment  to  taks 
debt  out  of  statute  of  limitations;  18  A.  D.  662,  on  sufficiency  oi  acknowledgment 
to  revive  debt  barred  by  limitatiim;  6  A.  D.  431,  on  effect  ot  acknowledgment  ci 
debt  already  barred;  11  A.  D.  686,  on  acknowledgment  justifying  presumption  of 
new  promise;  12  A.  D.  173,  on  what  acknowledgments  snd  promises  are  sufficient 
to  remove  bar  of  statute  of  limitations;  ^  A.  S.  R.  699,  on  pleading  acknowledg- 
ment or  new  promise  taking  contract  out  of  statute  of  frauds. 

Cited  in  notes  in  23  A.  D.  588,  on  acknowledgment  to  remove  bar  of  limitatiotts; 
16  E.  R.  C.  175,  on  acknowledgment  of  debt  as  postponing  running  of  statute  of 
limitations;  10  A.  D.  571,  on  necessity  of  promise  to  remove  bar  of  limitations; 
102  A.  8.  R.  775,  on  necessity  for  new  promise  to  be  unconditional  and  unqualified 
to  suspend  running  or  remove  bar  of  limitations;  102  A.  8.  R.  753,  on  general  ef- 
fect of  acknowledgment  or  new  promise  to  suspend  running  or  remove  bar  of  limi- 
tations. 

Distinguished  in  Murray  v.  Coster,  20  Johns.  576,  11  A.  D.  333,  holding  admit- 
ting debt  and  offering  compromise  settlement,  reserving  right  to  plead  statute, 
defeats  operation  of  statute;  Bradford  v.  Spyker,  32  Ala.  134,  holding  new  pnsnise 
or  new  items  of  account  after  oommencement  of  suit  insufficient  to  revive  cause 
of  action  barred  at  time  of  commencing  suit. 
—  Promise  by  third  person. 

Cited  in  Love  v.  Hackett,  6  Qa.  486,  holding  promise  of  payment  by  joint  maker 
and  surety,  if  holder  of  note  would  withhold  suit,  sufficient;  Johnson  v.  Beardslee, 
16  Johns.  3,  holding  that  acknowledgment  with  promise  to  pay,  by  one  joint 
debtor,  entitles  to  recovery  against  administrator  of  other;  Roosevelt  v.  Mark,  6 
Johns.  Ch.  266,  holding  that  payments  by  assignee  in  bankruptcy  do  not  prevent 
bar  of  statute  as  to  debtor. 

•  AM.  DEO.  363,  JACKSON  v.  BHil/,  11  JOHNS.  201. 
Parol  or  extrinsic  evidence  as  to  written  Instruments. 

Cited  in  McNulty  v.  Prentice,  25  Barb.  204,  holding  parol  evidence  admis«ble 
to  show  patent  mistake  in  written  instrument;  McNair  v.  Toler,  5  Minn.  435,  6iL 
356,  holding  that  description  of  land  as  "a  certain  lot  of  ground  situate"  in  desig- 
nated city  "viz.:  the  east  half,  northwest  quarter^  of  a  designated  section  and 
range  presents  a  patent  ambiguity  not  curable  by  parol ;  Goodwin  v.  Lyon,  4  Port. 
(Ala.)  297,  holding  on  right  to  enforce  in  equity  parol  agreement,  terms  of  which 
are  uncertain  and  contradictory;  Bartlet  v.  Nottingham,  8  N.  H.  300,  holding  ex- 
trinsic oral  evidence  admissible  if  certain  terms  are  equally  applicable  to  several 
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persoiiB;  McClelland  ▼.  James,  33  Iowa,  671,  holding  parol  evidence  inadmissible 
to  show  that  another  besides  one  mentioned  in  agreement  was  entitled  to  partici- 
pate; Enfield  ▼.  Permit,  6  N.  H.  280,  20  A.  D.  580,  holding  extrinsic  proof  inad- 
missible to  show  mistake  in  township  charter;  Parkhurst  v.  Van  Cortland,  14 
Johns.  15,  7  A.  D.  427  (dissenting  opinion),  on  admissibility  of  parol  evidence 
to  explain  a  memorandum;  Paysant  v.  Ware,  1  Ala.  IGO,  holding  evidence  in- 
admissible to  show  'draw  back"  for  uncollectible  accounts  purchased  under  writ- 
ten agreement;  Roane  v.  Green,  24  Ark.  210,  holding  parol  evidence  inadmissible 
to  show  that  "dollars"  in  promissory  note  meant  "oonfederate  states'  money;" 
Cork  V.  Bacon,  46  Wis.  192,  30  A.  R.  712,  holding  that  uncertainty  as  to  real 
drawee  or  any  ambiguity  in  address  of  check  may  be  explained  by  extrinsic  evi- 
dence; Hardy  v.  Matthews,  38  Mo.  121,  holding  eiddence  admissible  to  explain  de- 
scription in  receipt  for  purchase  price  applicable  to  either  of  two  parcels;  Her  v. 
Miller  (Neb.)  14  LJRJ^.(N.S.)  289,  111  N.  W.  589,  holding  evidence  as  to  pos- 
session admissible  when  not  used  in  sense  of  ''seisin;"  Van  0>rtlandt  v.  Under- 
bill, 17  Johns.  406  (dissenting  opinion),  on  right  of  arbitrators  to  reject  evi- 
denoa  as  to  value  of  disputed  property;  McDermott  v.  United  States  Ins.  Co. 
8  Serg.  k  R.  604,  holding  parol  evidence  inadmissible,  tending  to  show  that  writ- 
ten award  of  referee  is  not  final;  Finney  v.  Thompson,  3  Iowa,  74,  holding  parol 
evidence  admissible  to  show  remainder,  if  writing  is  evidently  incomplete. 
Cited  in  note  in  6  A.  D.  871,  on  parol  evidence  to  explain  written  instrument. 

—  Aa  to  oonslderatloii. 

Cited  in  Brewster  v.  Silence,  8  N.  Y.  207,  holding  consideration  of  a  guaranty 
cannot  be  supplied  by  parol  proof. 

—  As  to  deeds. 

Cited  in  Webster  v.  Atkinson,  4  N.  H.  21,  holding  parol  evidence  inadmissible  to 
explain  a  patent  ambiguity  in  deed;  Nichols  v.  Johnson,  10  Conn.  192,  holding 
parol  evidence  admissible  if  deed  does  not  sufficiently  describe  estate  sold;  New 
York  L.  Ins.  Co.  v.  Aitkin,  126  N.  Y.  660,  26  N.  E.  732,  holding  parol  evidence  ad- 
missible to  apply  covenant  in  deed  to  subject-matter  as  indicated  by  surrounding 
circumstances;  Reading  v.  Weston,  8  Conn.  117,  20  A.  D.  97,  holding  parol  evi- 
denoe  inadmissible  as  between  third  persons  to  show  absolute  deed  was  security 
for  debt;  Moore  v.  Jackson,  4  Wend.  68,  holding  description  in  deed  being,  town- 
ship 4  ''to  be  6  miles  square,"  evidence  that  township  4  is  8  miles  by  6,  inad- 
missible; Charles  v.  Patch,  87  Mo.  460,  holding  parol  evidence  admissible  to 
identify  land  described  in  deed  where  its  locality  is  called  in  question;  Mason  v. 
White,  11  Barb.  173,  holding  evidence  of  intoit  inadmissible  if  two  distinct  parcels 
of  land  answer  description  in  sheriflTs  deed.  . 

-•As  to  wills,  generally. 

Cited  in  Re  Hastings,  6  Dem.  307,  holding  extrinsic  evidence  admissible  to  show 
relation  sustained  by  testator  and  his  estate  to  subject-matter  of  will;  Mann  v. 
Mann,  14  Johns.  1,  7  A.  D.  416,  holding  parol  evidence  inadmissible  to  show  that 
"moneys,"  in  bequest,  was  other  than  "cash;"  Jackson  ex  dem.  Harder  v.  Moyer, 
13  Johns.  631,  holding  nonadjoining  lot  containing  dwelling  not  included  in  be- 
quest of  "my  farm  wherein  I  now  live;"  Fairfield  v.  Lawson,  60  Conn.  601,  47  A. 
D.  669,  holding  scrivener's  evidence  as  to  testator's  meaning  of  "Freedmen's  Asso- 
ciation," inadmissible;  Fitzpatrick  v.  Fitzpatrick,  36  Iowa,  674,  14  A.  R.  538, 
holding  parol  evidence  inadmissible  to  show  that  testator  by  mistake  gave  wrong 
description  of  land  devised ;  Kurtz  v.  Hibner,  65  111.  514,  8  A.  R.  665,  holding  parol 
evidence  inadmissible  to  show  that  inadvertently  wrong  section  numbers  of  land 
devised  were  inserted;  Lee  v.  Shivers,  70  Ala.  288,  on  right  to  introduce  extrinsic 
evidence  to  explain  a  will;  Lewis  v.  Douglass,  14  R.  I.  604,  holding  declarations  to 
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•criTcaer  <ii  will  not  ftdmiMible  to  expiahi  eonflictiBg  prorisioiis;  MoreUad  ▼. 
Bimdy,  8  Or.  303,  34  A.  R.  581,  holding  extrmneous  oral  evidence  admissible  to  Aov 
extent  of  testator's  property  that  court  may  properly  construe  will;  Langdoo  t. 
Pickering,  19  Me.  214,  holding  illegally  ezecoted  codicil  not  reeeiyable  in  aid  of 
oonstnictioa  of  will;  Stephen  ▼.  Walker,  8  B.  Mon.  600,  holding  parol  eWdenee  to 
contradict  express  gift  of  freedom  to  slave  inadmissible;  Martin  ▼.  Balloo,  13 
Barb.  119,  holding  conditional  limitations  not  to  be  extended  beyond  what  is  neeea- 
sary  from  context  of  will;  Capal  ▼.  MldilUn,  8  Port.  (Ala.)  197,  holding  any  par- 
ticular part  being  ambiguous,  it  may  be  explained  by  considering  whole  will; 
Nevius  ▼.  Martin,  30  N.  J.  L.  465,  holding  evidence  inadmissible  to  show  it  a  de- 
vise if  lot  mentioned  in  description  is  evidently  a  boundary  line;  Seebrock  v. 
Fedawa,  33  Neb.  418,  29  A.  a  R.  488,  60  N.  W.  270,  holding  parol  evidence  admis- 
sible to  correct  apparent  error  in  description  in  will ;  Brown  v.  Saltonstall,  3  Met. 
423,  holding  inadmissible  that  devise  of  house  'iiow  occupied  by  me"  included  ten- 
ant house. 

Cited  in  reference  notes  in  31  A.  &  R  38,  on  parol  evidence  as  to  vriUs;  57  A. 
D.  709,  on  parol  evidence  of  mistake  in  will;  49  A.  D.  441,  on  admissibility  of  evi- 
dence to  correct  or  explain  will. 

Cited  in  notes  in  12  A.  D.  362,  on  admissibility  of  evidence  dekarm  the  will; 
3  L.R.A.  850;  6  LwRJk.  322,— on  admissibility  of  declarations  of  testator  in  con- 
struing will;  16  A.  D.  58,  on  extrinsic  evidence  to  explain  will;  58  A.  R.  81,  on 
parol  evidence  to  identify  and  explain  descriptions  and  terms  in  wills;  50  A.  8. 
R.  289,  on  extrinsic  evidence  to  identify  land  devised  by  will;  6  L.R.A. ( N.S. )  945, 
OB  judicial  correction  of  testamentary  errors  in  description  of  land;  6  L.RJL<N. 
S.)  962,  on  inclusion  and  exclusion  in  correcting  misdescription  of  land  in  will. 

Distinguished  in  Patch  v.  White,  117  U.  S.  210,  29  L.  ed.  860,  0  Sap.  Ct  Rep. 
710  (reversing  1  Mackey,  468),  holding  evidence  admissible  to  show  that  testator 
owned  lot  6  square  403,  where  he  did  not  own  lot  3  square  406  devised;  Drew  v. 
Drew,  28  N.  H.  489,  holding  extrinsic  evidence  admissible  to  show  that  clause  in 
description  of  devised  property  is  only  additional  description  of  same  property. 
—  Aa  to  teatntor's  Intention. 

Cited  in  Doe  v.  Roe,  1  Wend.  541,  holding  parol  evidence  admissible  to  explain 
testator's  intention,  it  appearing  he  did  not  own  property  devised ;  Eckford  v.  Eek- 
ford,  91  Iowa,  54,  26  L.RJk.  370,  58  N.  W.  1093  (dissenting  opinion),  on  admis- 
sibility of  parol  evidence  to  show  testator's  intention;  Hannw  v.  Moulton,  23 
Fed.  5,  holding  testators  having  devised  lands  unlocated,  evidence  as  to  his  inten- 
tions regarding  certificate  therefor,  inadmissible;  South  New  Maricet  Methodist 
Seminary  v.  Peaslee,  15  N.  H.  317,  holding  testator's  mistake  being  as  to  name, 
only,  of  beneficiary,  extrinsic  evidence  admissible  to  show  intention;  Phillipeburgh 
Twp.  V.  Bruch,  37  N.  J.  Eq.  482,  on  right  to  construe  intention  of  testator;  Scu^ 
lett  V.  Montell,  95  Md.  148,  51  Ati.  1051 ;  Matthewson  v.  Saunders,  11  Conn.  144.— 
holding  testator's  intention  to  be  collected  from  whole  will,  if  detached  portions 
are  ambiguous;  Wiley  v.  Smith,  3  Ga.  551,  holding  that  if  testator's  intention  be 
clear,  parol  evidence  inadmissible;  Wootton  v.  Redd,  12  Qratt.  196,  holding  parol 
proof  inadmissible  to  supply  deficient  disclosure  of  testator's  intention;  Re  Gar- 
raud,  35  Cal.  336,  holding  parol  evidence  inadmissible  to  show  that  testator,  devis- 
ing whole  estate  to  wife,  intentionally  excluded  children;  Tucker  v.  Seaman's  Aid 
Soo.  7  Met.  188,  holding  there  being  a  ''Seamen's  Aid  Society"  evidence  inadmis- 
sible to  show  testator  intended  "Seaman's  Friend  Society;"  Kinney  v.  Kinney,  34 
Mich.  250,  holding  extrinsic  evidence  inadmissible  to  show  that  testator's  apparmt 
intent  was  not  real  intent;  Ex  parte  Hornby,  2  Bradf.  420,  holding  bequest  to 
"James"  son  of  my  brother  "Frederick"  may  be  shown  to  intend  "Frederick"  son 
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of  "James;''  Sharp  ▼.  Dimniick,  4  Lans.  406»  holding  evidence  admissible  to  show 
intent  in  devise  of  farm  *'as  it  is  now  occupied  by  him;"  Arthur  v.  Arthur,  10 
Barb.  9,  holding  inadmissible,  that  testator  intended  conveyance  made  during  life- 
time to  revoke  devise;  Gilbert  v.  Gilbert,  9  Barb.  632,  holding  inadmissible,  that 
testator  intended  to  devise  lot  received  in  exchange  for  one  mentioned  in  will; 
Warner  v.  Brinton,  Fed.  Cas.  No.  17,179,  holding  testimony  of  solicitor  as  to  testa- 
tor's intention  regarding  property  not  mentioned  in  will,  inadmissible. 

Cited  in  reference  note  in  46  A.  D.  719,  on  extrinsic  evidence  as  to  intention  of 
testator. 

•  AM.  DEC.  S71,  BAHiEY  T.  FREEMAN,  11  JOHNS.  991. 
What  oonstitntea  ffoaranty  and  Its  validity. 

Cited  in  Church  v.  Brown,  21  N.  T.  816,  holding  written  undertaking  to  be  re- 
sponsible indorsed  upon  and  at  time  contract  of  sale  executed,  enforceable;  Dor- 
man  V.  Bigelow,  1  Fla.  323,  holding  indorsement  on  promissory  note,  to  stand 
good  for  its  payment,  enforceable;  Nelson  v.  Dubois,  13  Johns.  176,  holding  in- 
dorser  in  blank  of  non-negotiable  note  liable  as  surety,  having  promised  to  guar- 
anty payment ;  Crozer  v.  Chambers,  20  N.  J.  L.  256,  on  indorser's  liability  as  guar- 
antor on  verbal  guaranty;  Otto  v.  Jackson,  36  111.  349,  holding  that  name  of  les- 
sor need  not  appear  in  guaranty  indorsed  on  lease  that  its  covenants  will  be  per- 
formed. 

Cited  in  notes  in  23  A.  D.  166,  on  parol  promise  to  pay  debt  of  another;  96  A. 
D.  264.  on  necessity  that  collateral  promises  be  in  writing. 
«>  Necessity  and  snlBciency  of  consideration. 

Cited  in  Dunn  v.  Commercial  Bank,  11  Barb.  680,  holding  certificates  of  stock 
not  transferable  by  indorsing  name  on  back,  without  any  consideration  of  agree- 
ment; Read  v.  Cutts,  7  Me.  186,  22  A.  D.  184,  holding  agreement  to  pay,  if  debtor 
did  not,  on  creditor's  engagement  not  to  sue  debt  then  due,  enforceable;  Highland 
▼.  Dresser,  36  Minn.  346,  29  N.  W.  66,  holding  terms  of  lease  sufficient  considera- 
tion to  support  guaranty  embodied  therein  and  executed  at  same  time;  Eastman 
▼.  Bennett.  6  Wis.  232,  holding  letter  stating  that  writer  guarantees  collection  of 
amount  bearer  shall  be  credited  with,  sufficient  consideration ;  Snevily  v.  Johnston, 
1  Watts  A  S.  307,  holding  face  of  negotiable  note  sufficient  consideration  to  en- 
force guaranty  indorsed  thereon;  Rogers  v.  Kneeland,  13  Wend.  114  (affirming  10 
Wend.  218),  holding  factor  defending  action  at  request  of  principal  sufficient  con- 
sideration for  written  guaranty  of  expenses;  Wheelwright  v.  Moore,  1  Hall,  201; 
Wheelwright  v.  Moore,  2  Hall,  143, — holding  sale  and  delivery  of  goods  sufficient 
consideration  to  support  written  guaranty  of  notes  given  therefor;  Winslow  v. 
Henry,  6  Hill,  483,  holding  parol  promise  to  indorse  vendee's  note  if  vendor  sell 
goods  to  vendee,  unenforceable;  Harwood  v.  Johnson,  20  111.  367,  holding  endorse- 
ment as  security  on  note,  on  vendor's  agreeing  not  to  reclaim  property  sold,  en- 
foreeable;  March  v.  Chamberlain,  2  Lans.  287,  holding  performance  of  agreement 
by  obligee  sufficient  consideration  to  hold  guarantor  of  bond  liable  thereon ;  Staats 
▼•  Howlett,  4  Denio,  669  (dissenting  opinion),  on  sufficiency  of  consideration  for 
guaranty. 

Distinguished  in  Malloxy  v.  Gillett,  21  N.  Y.  412,  holding  verbal  promise  by 
third  person  to  pay  lien  if  creditor  delivers  property  to  debtor,  unenforceable. 
—  Necessity  and  sufHciency  of  expression  of  consideration. 

Cited  in  Speyers  v.  Lambert,  6  Abb.  Pr.  N.  8.  309,  1  Sweeny,  336,  37  How. 
Pr.  316,  holding  guarantor  liable  on  original  debt  though  no  consideration  ex- 
pressed in  memorandum  of  guaranty;  Jones  v.  Palmer,  1  Dougl.  (Mich.)  379, 
holding  words  "for  value  received"  contained  in  guaranty  sufficient  expression  of 
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eonsideration  to  tapport  guaranty;  DH^olf  ▼.  Rabaud,  1  Pet.  470,  7  L.  ed.  227, 
holding  it  unneceMary  to  state  consideration  in  express  terms  in  memorandum  of 
guaranty  where  agreement  contains  it;  Nabb  ▼.  Koontz,  17  Md.  283;  Smith  t.  Ue, 
3  Vt.  290, — holding  that  consideration  of  guaranty  need  not  be  in  writing  if  exe- 
cuted simultaneously  with  extension  of  credit;  Union  Bank  v.  Coster,  3  N.  Y.  203, 
53  A.  D.  280  (affirming  1  Sandf.  663),  holding  consideratioii  of  guaranty,  written 
at  foot  of  general  letter  of  credit,  sufficiently  expressed  in  the  letter;  Simons  t. 
Steele,  36  N.  H.  78,  holding  written  expression  of  other  eonsideration  than  that 
between  creditor  and  original  debtor  unnecessary  where  principal  and  eollateral 
contracts  were  written  at  same  time,  on  same  paper,  and  for  same  oonaideratiaB. 
Cited  in  note  in  60  A.  8.  R.  439,  on  necessity  and  sofBciency  of  ezpreMioD  of 
consideration  of  contract. 

•  AM.  DB€.  S7S,  McCUTCHEN  ▼.  McOAHAY,  11  JOHNS.  SSI. 
LUblUty  ABd  d«ty  of  hnalMiKl. 

Cited  in  Martin  y.  Robscm,  65  lU.  129.  16  A.  R.  678,  holdii«  abaeat  Inubajid  Mi 
liable  for  wife's  torts;  Mott  ▼.  Gnmhut,  8  Daly,  644,  holding  husband  liTing  witib 
wife,  and  keeping  boarders,  liable  for  groeeries  suf^lied  her. 

Cited  in  referoioe  notes  in  42  A.  D.  219;  64  A.  D.  492;  66  A.  D.  42S,— on  hvs- 
band's  liability  for  necessaries  furnished  wife. 

Cited  in  note  in  10  A.  D.  462,  on  husband's  liability  for  necessaries  fnmisliad  to 
the  wife. 
—  To  support  wife  UtIiic  apart  from  him. 

Cited  in  Lockwood  ▼.  Thomas,  12  Johns.  248,  holding  husband  liable  for  neces- 
saries furnished  wife  liring  separately  by  consent;  MHjlahay  v.  Williams,  12  Johns. 
293,  holding  same  on  wife's  voluntarily  leaving  husband  but  offering  to  retom; 
Walker  v.  Laighton,  31  N.  H.  Ill,  holding  insincere  request  on  part  of  hosbaad 
for  reconciliation  ineffectiTe  to  discharge  him  of  his  duty;  Howard  ▼.  Whetstone 
Twp.  10  Ohio,  865,  holding  husband  liable  to  township  for  necessaries  furnished 
abandoned  wife;  Rumney  ▼.  Keyes,  7  N.  H.  671,  holding  that  on  proof  that  sup- 
plies furnished  wife  liring  separately  were  necessaries  plaintiff  made  prima  fade 
case;  Deecelles  ▼.  Kadmus,  8  Iowa,  61,  holding  husband  liable  for  wife's  support 
while  living  apart  from  him  because  of  his  cruelty;  Bates  v.  Enright,  tt  Ma.  106, 
holding  wife's  note  for  board  and  fines  given  on  her  release  from  prison  unenforce- 
able against  husband ;  Williams  ▼.  Prince,  8  Strobh.  L.  490,  holding  debts  contract- 
ed by  wife  while  living  apart  not  chargeable  to  husband  on  her  returning;  Kim- 
ball V.  Keyes,  11  Wend.  33,  holding  that  husband  may  designate  certain  tradesmen 
to  supply  wife  living  apart  from  him;  Mott  v.  Comstock,  8  Wend.  544,  holding 
huRband  furnishing  necessaries  not  liable  to  tradesmen  prohibited  to  trust  wife; 
Pidgin  V.  Cram,  8  N.  H.  350,  holding  burden  on  tradesman  to  show  wife  was  jus- 
fied  in  leaving  home  furnished  her  by  husband;  Morgenroth  v.  Spencer,  124  Wia 
564,  102  N.  W.  1086,'  holding  wife's  physician  not  entitled  to  directed  verdict  with- 
out showing  separation  to  be  husband's  fault;  Pool  v.  Bverton,  60  N.  C.  (6  Jones 
L.)  241,  holding  wife's  physician  with  notice  of  separation  not  entitled  to  recover 
from  blameless  husband;  Harttmann  v.  Tegart,  12  Kan.  177,  holding  same  where 
wife  refused  to  live  with  husband ;  Sturtevant  v.  Starin,  19  Wis.  268,  holding  hus- 
band not  liable  for  necessaries  furnished  eloj^ng  wife;  Rutherford  v.  Coxe,  11  Mo. 
347,  holding  same  where  husband  blameless  and  separation  notorious;  Blowers  v. 
Sturtevant,  4  Denio,  46,  holding  same  where  wife  left  husband  on  differing  with 
his  family;  McCartee  v.  Teller,  8  Wend.  267,  as  to  wife's  right  to  obtain  necessaries 
on  husband's  credit;  Rotch  v.  Miles,  2  Conn.  638  (dissenting  opinion),  on  right  of 
deserted  wife  to  use  husband's  credit;  Bennett  v.  O'Fallon,  2  Mo.  69,  22  A.  D.  440. 
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holding  husband  not  liable  for  wife's  support  after  decree  of  alimony;  Love  ▼. 
Moynehan,  16  111.  277,  63  A.  D.  306,  holding  married  woman's  contractual  power 
restored  on  abandonment  by  husband. 

Cited  in  reference  note  in  26  A.  D.  667,  on  necessaries  furnished  to  wife  living 
apart  from  her  husband  and  latter's  liability  therefor. 

Cited  in  notes  in  10  A.  D.  465,  on  husband's  liability  for  necessaries  furnished 
wife  while  living  separate,  due  to  her  fault;  98  A.  S.  R.  649,  on  effect  of  adultery 
and  elopement  of  wife  on  her  right  to  chaige  husband  for  necessaries. 
^  SfTect  of  cohabitation  on  duty  to  support. 

Cited  in  Furlong  v.  Hysom,  35  Me.  332;  Wiler  v.  Fiegel,  16  Phila.  280,  38  Phila. 
Leg.  Int.  262,  10  W.  N.  C.  240;  Myers  v.  Filley,  19  Montg.  Co.  L.  Rep.  49,  8 
Northampton  Co.  Rep.  388,  12  Pa.  Dist.  R.  562, — holding  husband  cohabiting  with 
wife  prima  facie  liable  for  provisions  furnished  her;  Arnold  v.  Allen,  9  Daly,  198, 
holding  same  though  wife  given  separate  allowance. 
^  Criminal  liability  for  nonsupport. 

Cited  in  People  v.  Pettit,  74  N.  Y.  320,  2  Cowen,  Crim.  Rep.  489,  holding  hus- 
band furnishing  wife  home  with  his  parents  not  guilty  of  criminal  neglect;  State 
T.  Greenup,  30  Mo.  App.  299,  holding  instruction  insinuating  that  traverser's 
solicitations  to  have  his  wife  return  were  insincere,  bad. 

6  AM.  DEC.  S74,  DUNHAM  ▼.  COMMEROIAIi  INS.  CO.  11  JOHNS.  SI 5. 
What  subject  of  average— General  average. 

Cited  in  Thornton  v.  United  States  Ins.  Co.  12  Me.  150,  holding  wages  of  crew 
while  ship  necessarily  detained  in  intermediate  port  proper  subject;  Wheeler  v. 
Continental  Ins.  Co.  29  N.  Y.  8.  R.  908,  9  N.  T.  Supp.  142,  holding  same  of  ex- 
penses incurred  while  vessel  at  dock-  at  which  unloaded ;  Hathaway  v.  Sun  Mut. 
Ins.  Co.  8  Bosw.  33,  as  to  expenses  to  be  allowed  for  in  general  and  particular 
average. 

Cited  in  reference  note  in  29  A.  D.  461,  on  wages  and  provisions  of  crew  during 
detention  of  vessel  as  subject  of  general  average. 
—  Particular  average. 

Cited  in  Billow  v.  Western  M.  k  F.  Ins.  Co.  1  La.  Ann.  67,  as  to  crew's  wages 
entering  into  particular  average. 

Distinguished  in  Fireman's  Ins.  Co.  v.  Fitzhugh,  4  B.  Moo.  160,  holding  ex- 
penses incurred  in  taking  ship  to  port  to  be  repaired  within  particular  average. 
Kztent  of  marine  Insorer's  liability. 

Cited  in  May  v.  Delaware  Ins.  Co.  19  Pa.  312,  holding  insurer  not  liable  for 
wages  of  crew  incurred  while  ship  detained  by  accident;  Perry  v.  Ohio  Ins.  Co.  5 
Ohio,  305,  holding  towage  of  vessel  to  port  of  safety,  but  not  wages  of  ordinary 
crew,  within  policy  on  ship's  body;  Kerr  v.  Quaker  City  Ins.  Co.  33  Mo.  158, 
holding  one  third  to  be  deducted  from  cost  of  repairs;  Orrok  v.  Commonwealth  Ins. 
Co.  21  Pick.  456,  32  A.  D.  271,  holding  one  third  new  for  old  rule  applicable  to 
marine  interest  on  money  expended  on  repairs;  American  Ins.  Co.  v.  Center,  4 
Wend.  46,  to  extent  of  one  third  new  for  old  rule;  Nelson  v.  Belmont,  5  Duer,  310, 
holding  specie  transferred  from  disabled  ship  to  passing  boat  liable  to  contribution. 
Cited  in  reference  note  in  28  A.  D.  253,  on  liability  of  insurer  where  insured 
vessel  has  been  repaired  after  partial  loss. 

Cited  in  notes  in  25  A.  D.  371,  on  deduction  in  adjusting  partial  loss  of  in- 
sured vessel  after  repairs;  14  E.  R.  C.  486,  on  deduc^on  of  one  third  new  for 
old  in  estimating  cost  of  repair  to  vessel. 
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6  AM.  DEC.  S76,  JACKSON  ▼.  8TAAT8,   11  JOHNS.  SS7. 
Construction  of  terms  of  deed  or  wlIL 

Cited  in  Fotdiek  ▼.  Delafield,  2  RedL  392,  ttmstmiiig  clause  appointiiig  execator 
•o  a«  to  give  effect  to  words  "prior  to  my  decease;"  Charter  ▼.  Otis,  41  Barb.  529, 
holding  use  of  same  words  in  disposing  of  realty  and  personalty  creates  same  estate 
in  each ;  Jackson  ex  dem.  Henry  ▼.  Thompson,  0  Cow.  178,  holding  in  certain  derise 
"children**  not  to  include  "grandchildren;"  Dumond  ▼.  Stringham,  26  Barb.  104, 
construing  words  "issue**  in  devise  so  as  to  mean  definite  failure  of  issue;  Camp- 
bell V.  Rawdon,  19  Barb.  404,  holding  that  limitation  over  to  "heirs'*  of  living 
person  vested  life  estate  in  his  children  living  at  death  of  testator;  Qoemsey  v. 
Guernsey,  36  N.  Y.  267,  holding  provision  for  survivorship  among  children  inap- 
plicable to  child's  heir;  Wylie  v.  Lockwood,  86  N.  Y.  291,  holding  deceased  diiki's 
child  not  entitled  to  share  in  life  estate  accruing  to  testator's  children  oo  death 
of  one;  Milbank  v.  Crane,  25  How.  Pr.  193,  holding  that  surviving  child  took  what 
was  devised  to  be  divided  among  "children;**  Sherman  v.  Sherman,  3  Barb.  385. 
sustaining  limitation  over  on  devisee's  death  without  "children,**  because  same  not 
equivalokt  to  "issue;"  Den  ex  dem.  Howell  v.  Howell,  20  N.  J.  L.  411,  as  to  word 
"issue**  in  limitation  over  to  surviring  child  and  his  issue  bdng  word  of  limi- 
tation; Chrystie  v.  Phyfe,  19  N.  Y.  344,  holding  that  limitation  to  devisee's 
"child"  on  devisee's  death  learing  "issue"  carries  fee  to  child  as  purchaser;  Hays 
V.  Kershow,  1  Sandf .  Ch.  258 ;  French  v.  French,  3  N.  H.  234, — construing  deed  as 
covenant  to  stand  seised  in  order  to  effectuate  intent  of  parties. 

Cited  in  reference  notes  in  45  A.  D.  423,  on  meaning  of  word  "children"  in 
will;  28  A.  D.  685;  29  A.  D.  274;  33  A.  D.  519,— as  to  when  grandchildren  are  bi- 
eluded  in  devise  to  "children." 

Cited  in  note  in  8  L.ItA.  746,  on  definition  ci  word  "children"  as  used  in  wilL 
Executory  llnUtatlons,  what  Talld  as. 

Cited  in  Jackson  ex  dem.  Bowman  t.  Christman,  4  Wend.  277,  holding  devise 
over  to  survivors  of  named  devisees  valid;  Jackson  ex  dem.  St.  John  v.  Chew,  12 
Wheat.  153,  6  L.  ed.  583;  Anderson  v.  Jackson,  16  Johns.  382,  8  A.  D.  330; 
Wilkes  V.  Lion,  2  Cow.  333;  Lewis  v.  Claiborne,  5  Yerg.  369,  26  A.  D.  270,— limi- 
tation over  to  surviving  children  on  death  of  any  without  issue  valid;  Lintner  v. 
Snyder,  15  Barb.  621,  sustaining  similar  limitation  and  holding  it  a  proper  sub- 
ject of  quitclaim  deed;  Re  Coates  Street,  2  Ashm.  (Pa.)  12,  holding  same  valid  as 
to  realty  and  personalty;  Mayer  v.  Wiltberger,  Qa.  Dec  pt.  2,  p.  20,  holding  limi- 
tation over  to  surviving  nephew  on  death  of  other  without  issue  at  his  death  valid; 
Naylor  v.  Godman,  109  Mo.  543,  19  S.  W.  56,  holding  limitation  over  on  death  of 
first  taker  without  issue  valid;  Wilson  v.  Wilson,  82  Barb.  328,  20  How.  Pr.  41, 
sustaining  limitation  of  life  estate  to  living  person  on  death  of  first  taker  without 
issue;  Deihl  v.  King,  6  Serg.  A  R.  29,  9  A.  D.  407,  sustaining  limitation  of  person- 
alty to  designated  children  on  failure  of  issue  to  first  taker;  Hart  v.  Thompson,  3 
B.  Mon.  482,  sustaining  limitation  over  on  death  of  devisees  without  heirs  of  body 
to  brothers  then  living;  Randall  v.  Joeselyn,  59  Vt.  557,  10  Atl.  577,  sustaim'n? 
limitation  over  on  devisees  death  leaving  no  child;  Yocum  v.  Siler,  160  Mo.  2S1. 
61  S.  W.  208,  sustaining  devisee's  deed  made  on  birth  of  child,  there  being  limita- 
tion over  on  death  without  issue;  Paterson  v.  Ellis,  II  Wend.  259,  holding  limita- 
tion over  of  personalty  on  legatee's  death  without  issue  void;  Tator  v.  Tator,,  4 
Barb.  431,  holding  limitation  in  fee  on  death  of  first  devisee  without  heirs  void; 
Xowton  V.  Griffith,  1  Harr.  AG.  Ill,  holding  that  words  "leaving  no  issue"  in  limi- 
tation to  surviving  child  on  death  of  brother  mean  indefinite  failure  of  issue: 
Lillibridge  v.  Adie,  1  Mason,  224,  Fed.  Cas.  No.  8,350,  on  point  "dying  without  is- 
sue" meaning  indefinite  failure  of  issue;  Van  Home  v.  Campbell,  100  N.  Y.  287. 
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53  A.  R.  166,  3  N.  B.  771  (dissenting  opinion),  as  to  meaning  of  words  ''dying 
without  issue;'*  Darden  ▼.  Burns,  6  Ala.  362,  holding  provision  for  reversion  of 
slaves  and  chattels  to  the  estate  on  death  of  devisee  without  heirs  void;  Hen- 
neesy  v.  Patterson,  86  N.  Y.  91,  on  validity  of  limitation  after  determinable  fee; 
Gray  v.  Gray,  20  Ga.  804  (dissenting  opinion),  on  use  of  word  "survivor"  in 
executory  devise. 

Cited  in  reference  notes  in  42  A.  D.  122,  on  executory  devises;  62  A.  D.  316,  as 
to  when  limitation  over  is  good  as  executory  devise;  41  A.  D.  714,  as  to  when  limi- 
tation over  on  failure  of  issue  is  valid  as  an  executory  devise;  27  A.  D.  763,  as  to 
when  executory  devise  or  estate  tail  is  created. 

Distinguished  in  Den  ex  dem.  Wardell  v.  Allaire,  20  N.  J.  L.  6,  holding  devise  to 
children  with  provision  for  survivorship  on  death  of  any  without  issue  creates  de- 
feasible fee;  Lott  v.  Wyckoff,  1  Barb.  566,  holding  limitation  over  to  surviving 
son  after  devise  in  tail  to  brother  void  under  statute. 

Disapproved  in  Anderson  v.  Jackson,  16  Johns.  382,  8  A.  D.  330   (dissenting 
opinion),  on  validity  of  devise  over  on  failure  of  issue. 
Conveyance  of  future  estate,  when  valid. 

Cited  in  Planters'  Bank  v.  Davis,  31  Ala.  626,  holding  mother's  deed  to  daughter 
reserving  to  herself  enjoyment  of  property  for  life  valid ;  Jackson  ex  dem.  Wood  v. 
Swart,  20  Johns.  86,  holding  deed  of  father  to  son  founded  on  valuable  eonsidca- 
tion  reserving  life  estate  to  father  valid;  Jackson  ex  dem.  Watson  v.  McKenny, 
3  Wend.  233,  20  A.  D.  690,  sustaining  deed  to  take  effect  in  future  founded  on 
valuable  consideration;  Bell  v.  Scammon,  15  N.  H.  381,  41  A.  D.  706,  uphold- 
ing deed  of  fee  for  valuable  consideration  reserving  grantor  life  estate;  Gullett 
v.  Lamberton,  6  Ark.  100,  to  point  that  sale  of  slave,  the  vendor  reserving  use  of 
same  for  life,  valid. 

Cited  in  reference  note  in  56  A.  S.  R.  889,  on  reservation  of  life  estate  in  convey- 


Charge  on  estate  or  devisee. 

Cited  in  Groves  v.  Cox,  40  N.  J.  L.  40,  holding  personal  diaige  imposed  on 
devisee  inoperative  to  enlarge  estate  clearly  a  conditional  fee. 

Cited  in  reference  note  in  8  A.  D.  742,  on  effect  of  charging  estate  devised  with 
payment  of  l^acy. 
Corenants  to  stand  seised,  elements  of. 

Cited  in  Roberts  v.  Roberts,  22  Wend.  140,  construing  deed  agreeing  to  give  land 
to  prospective  wife  as  covenant  to  stand  seised;  Schott  v.  Burton,  18  Barb.  173, 
holding  deed  to  stranger  Uiough  trustee  for  covenantor's  relatives  not  effective  as 
covenant  to  stand  seised. 

Cited  in  reference  notes  in  44  A.  D.  73,  on  what  construed  as  covenant  to  stand 
seised  to  future  use;  41  A.  D.  714,  as  to  when  covenant  to  stand  seised  is  good  as 
a  deed. 

Cited  in  note  in  3  A.  D.  211,  on  consanguinity  as  consideration  to  support  con- 
veyance as  covenant  to  stand  seised. 

6  AM.  DBO.  S8S,  WHITBEOK  ▼.  VAN  NESS,  11  JOHNS.  40t. 
Ck>mnierclal  paper  as  payment. 

Cited  in  Baker  v.  Draper,  1  Cliff.  420,  Fed.  Gas.  No.  766,  holding  debt  not  dis- 
charged on  giving  note  where  there  is  concealment  of  material  facts;  Combs  v. 
Bateman,  10  Barb.  573,  holding  defendant's  note  given  as  part  of  purchase  pric? 
not  a  payment  within  statute  of  frauds;  Dille  v.  White,  132  Iowa,  327,  10  L.R.A. 
(N.S.)  510,  109  N.  W.  909  (dissenting  opinion),  on  giving  of  note  as  payment; 
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Hall  V.  Stevens,  40  Hun,  678,  holding  whether  draft  taken  as  paymeot  questM  is 
jury  where  doubtful  yendor  waived  cash  payment. 

Cited  in  reference  notes  in  0  A.  D.  280,  on  effect  of  recelTing  note  aa  pajiiiBf; 
44  A.  D.  144,  as  to  when  giving  of  note  operates  as  payment  of  pre-existij^  dtbt; 
42  A.  D.  383,  on  presumption  as  to  agreement  that  note  was  received  aj  p^jmaL 

Cited  in  notes  in  10  A.  D.  <(85,  on  payment  by  note ;  37  A.  D.  48,  on  extiagaaA' 
ment  of  debt  by  note  or  order;  12  L.ILA.  224,  on  effect  of  taking  secoritj  as  a- 
fluenced  by  kind  taken  and  time  of  taking;  1  hJELA,  200,  on  pAymeat  in  fmgui 
paper  or  base  coin. 

Distinguished  in  Devlin  v.  Chamblin,  6  Minn.  468,  Gil.  325,  holding  ii  i  sfhi^ 
draft  given  on  purchase  of  goods  presumptively  oonditional   payment;  Ainis  v. 
Ayrea,  62  Hun,  376,  16  N.  Y.  Supp.  905,  holding  right  of  stoppage  in  tratmtm  not 
lost  by  surrendering  bill  of  lading  for  acceptance. 
—  Of  tbird  persona,  generally. 

Cited  as  leading  case  in  White  v.  Howard,  1  Sandf.  81,  holding  receiving  ctek 
from  one  indebted  to  defendant,  payment  of  latter's  note  given  up  tliereapon. 

Cited  in  Upson  v.  Mt.  Morris  Bank,  103  App.  Div.  367,  92  N.  Y.  Supp.  1161, 
holding  attorney's  taking  up  bankrupt  client's  note,  and  giving  check  to  holdsr 
thereof  cancels  client's  indebtedness;  Delafield  t.  Lewis  Mercer  Constr.  Go.  118 
N.  C.  105,  24  S.  E.  10,  holding  vendee  procuring  bank  to  accept  draft  drawn  I7 
vendor  thereby  discharged  from  liability;  Gibson  v.  Tobey,  46  N.  Y.  6S7,  7  A.  B. 
397  (reversing  Gibson  v.  Tohcy,  53  Bart>.  191),  holding  unindorsed  draft  given  st 
time  of  completed  delivery  payment;  Hall  v.  Stevens,  116  N.  Y.  201,  5  T^l^A  MS, 
22  N.  B.  374,  holding  unindorsed  draft  on  insolvent  bank  given  at  time  didivery 
completed  payment ;  MacMahon  v.  United  States  L.  Ins.  Co.  68  T^TtA.  87,  63  C  C 
A.  130,  128  Fed.  388,  holding  that  insured  paying  renewal  premioms  with  par 
chased  draft  validly  pays  same;  Corbit  v.  Bank  of  Smyrna,  2  Harr.  (DeL)  2S5,  36 
A.  D.  635,  holding  bank  notes  received  and  credited  to  depositor  received  at  risk  of 
receiving  bank ;  Union  Bank  v.  Smiser,  1  Sneed,  501,  holding  unindorsed  eertifiesie 
of  deposit  given  in  exchange  for  note  payment  thereof;  Ford  v.  Mitchell,  15  Wa. 
304,  holding  giving  certificate  of  deposit  guaranteed  by  vendee  not  abeohite  pay- 
ment; Catlin  V.  Munn,  37  Hun,  23,  holding  same  of  payment  for  services  in  eezti- 
ficates  subsequently  found  to  be  unlawfully  issued;  Hoopea  v.  Newman,  2  Smedes 
&  M.  71,  holding  assignment  of  claim  known  to  be  worthless  not  operative  st 
payment;  Noel  v.  Murray,  13  N.  Y.  167;  Bants  v.  Baanett,  12  W.  Va.  772,--an 
giving  of  third  party's  note  as  absolute  payment;  Heidenheimer  v.  Lyon,  3  K  D. 
Smith,  54,  holding  giving  third  party's  note  in  lieu  of  one's  own  payment  of  latto; 
Manning  v.  Lyon,  70  Hun,  345,  24  N.  Y.  Supp.  265;  Partes  v.  Bedford,  51  Misa 
84, — ^holding  vendee's  giving  third  party's  note  at  sale  presumptively  abaolute  pay- 
ment; Breed  v.  Cook,  15  Johns.  241,  holding  third  party's  note  given  in  purchase 
of  horse  and  vmidee  refusing  to  indorse  payment ;  Hardin  v.  Kretsinger,  17  John. 
293,  holding  same  of  transference  of  another's  unindorsed  notes  in  oonsideratiaB 
of  deed  to  vendee;  Symington  v.  M'Lin,  18  N.  C.  (1  Dev.  &  B.  L.)  291,  hoMng 
giving  third  party's  note  payable  to  vendor  absolute  payment;  Carpenter  v.  Wall 

20  N.  C.  (4  Dev.  &  B.  L.)  144,  holding  vendee's  giving  another's  notes  at  time  of 
sale  absolute  payment,  notwithstanding  statement  that  they  were  good;  Tbonnan 
V.  Polya,  37  N.  Y.  S.  R.  267,  13  N.  Y.  Supp.  823,  holding  subcontractor's  receiving 
with  assent  of  contractor  debtor's  note  a  satisfaction  of  contractor's  debt;  Rew  v. 
Barber,  3  Cow.  272,  holding  on  failure  of  vendor's  title,  vendee,  who  purchasrd 
with  anotlier's  note,  entitled  to  recover  consideration  money;  Frisbie  v.  Larsed. 

21  Wend.  450,  holding  giving  another's  note,  indorsed  by  partner  agreeing  to  pay 
partnership  debts,  payment;  Milliken  v.  Chapman,  75  Me.  306,  46  A.  R.  386,  hoM- 
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ing  one  selling  negotiable  paper  does  not  warrant  solvency  of  maker;  Allen  ▼. 
Bante],  2  Thomp.  &  C.  342,  holding  third  party's  notes  guaranteed  by  vendee  not 
absolute  payment;  Boardman  v.  Steele,  13  Conn.  547,  holding  vendor  but  con- 
ditionally paid  on  receiving  unindorsed  notes  on  vendee's  promise  to  indorse  same; 
Kephart  v.  But<dier,  17  Iowa,  240,  holding  indorsed  third  party's  note  given  on 
surrendering  up  of  defendant's  note  not  absolute  payment  thereof. 

Cited  in  referenoe  notes  in  24  A.  D.  640;  27  A.  D.  102, — as  to  when  note  given 
by  debtor  or  third  person  operates  as  payment;  35  A.  8.  R.  817,  on  burden  of 
proof  where  note  of  third  person  taken. 

Cited  in  notes  in  10  LJLA.(N.8.)  520,  522,  525,  on  effect  of  transfers  on  con- 
temporary contracts,  without  indorsement,  of  worthless  check  or  note  of  third 
I>erson;  10  L.R.A.(N.8.)  512,  513,  on  effect  of  transfer,  without  indorsement,  of 
worthless  check  or  note  of  third  person  on  account  of  antecedent  debts;  10  L.RJL 
(NJS.)  545,  on  implied  warranty  of  ignorance  of  infirmity  of  paper  transferred 
without  indorsement;  10  L.R.A.(N.S.)  533,  on  effect  of  transfer,  without  indorse- 
ment, of  worthless  circulating  bank  notes. 

Distinguished  in  Lightbody  v.  Ontario  Bank,  11  Wend.  9,  holding  payment  by 
bank  to  its  depositor  in  notes  of  a  then  insolvent  bank  not  absolute;  Dille  v. 
White,  132  Iowa,  327,  10  L.RJi:(N.8.)  510,  109  N.  W.  909,  holding  that  borrower 
executing  mortgage  for  loan  and  receiving  cashier's  checks  does  not  assume  risk  of 
bank's  failing;  Bell  v.  Ballance,  12  N.  C.  (1  Dev.  L.)  391,  upholding  seller's  right 
of  action  on  original  contract  for  goods  sold  where  notes  of  third  person  received 
in  payment  under  agreement  to  take  back  if  not  good  prove  worthless. 

—  When  drawn  by  agent. 

Cited  in  Porter  v.  Talcott,  1  Cow.  359,  holding  agant's  note  given  at  time  of  sale 
not  absolute  payment;  Wright  v.  First  Crockery  Ware  Co.  1  N.  H.  281,  8  A.  D. 
68,  holding  that  one  accepting  agent's  note  discharges  principal  who  had  paid 
agent;  James  v.  Hackley,  16  Johns.  273,  holding  intestate's  creditor  paid  by  ac- 
cepting administrator's  note,  the  latter  being  indemnified  by  the  estate;  Conro 
▼.  Port  Henry  Iron  Co.  12  Barb.  27,  holding  oorporation  liable  on  paper  drawn  by 
its  agent. 

—  When  given  for  past  indebtedness. 

Cited  in  Smith  v.  Ryan,  66  N.  Y.  852  (affirming  Smith  v.  Ryan,  7  Jones  k  8L 
489),  holding  transference  of  third  party's  note  for  past  debt  not  absolute  pay- 
ment; Wylly  V.  Collins,  9  Ga.  223,  holding  note  given  for  past  indebtedness  not 
absolute  payment  thereof;  Chase  v.  Byrne,  2  Edw.  Ch.  492,  holding  same  of  third 
party's  notes  delivered  in  "settlement"  of  judgment;  Lowrey  v.  Murrell,  2  Port. 
(Ala.)  280,  27  A.  D.  651,  holding  giving  of  notes  of  insolvent  bank  in  payment  of 
past  indebtedness  satisfaction  thereof;  Dibble  v.  Richardson,  171  N.  Y.  131,  63 
N.  E.  829,  holding  bond  and  mortgage  received  for  past  indebtedness  presumptively 
conditional  payment;  Mclntyre  v.  Kennedy,  29  Pa.  448,  holding  third  party's 
check  received  on  account  of  past  indebtedness  conditional  payment;  Sweeney  v. 
Prior,  12  Jones  &  S.  337,  holding  same  of  transference  of  securities  subsequent  to 
sale;  Atlas  8.  8.  0>.  v.  Columbian  Land  Co.  42  C.  C.  A.  398,  102  Fed.  358,  hold- 
ing same  of  drafts  given  in  satisfaction  of  due  freight  bill ;  Darnall  v.  Morehouse, 
36  How.  Pr.  511,  holding  same,  indorsed  draft  given  shortly  after  sale;  Akin  v. 
Peters,  45  Ark.  313,  holding  receiving  bill  accepted  by  third  party  not  a  discharge 
of  past  indebtedness. 

•  AM.  DEO.  S86,  BEARDSIiET  ▼.  ROOT,  11  JOHNS.  464. 
Attorneys,  general  powers  of. 

Gited  in  Jenney  v.  Delesdemier,  20  Me.  183,  holding  attorney  empowered  to  re- 
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Ikre  sheriff  from  neoettity  of  taking  actual  poaaenloii  of  attached  property;  Altoa 
▼.  GilmantoD,  2  N.  H.  520,  upholding  attorneys  power  em  officio  to  waive  objections 
to  senrioe  of  notice;  Steward  v.  Biddlecum,  2  N.  Y.  103,  holding  attorney's  gea« 
eral  power  sufficient  to  institute  proceedings  under  special  statute  for  eolleetion  <rf 
debU;  Conner  ▼.  Watson,  27  Misc.  444,  69  N.  Y.  Supp.  213,  29  N.  Y.  Civ.  Proc  Rep. 
163,  holding  referee  in  partition  paying  to  attorney  mortgage  held  by  one  of  the 
pUmtiffs  protected;  Foster  v.  Wiley,  27  Mich.  244,  16  A.  R.  186,  holding  client 
liable  for  execution  wrongfully  issued  at  attorney's  instance;  Fisher  v.  Mclnemey, 
137  Cal.  28,  92  A.  S.  R.  68,  69  Pac.  622,  holding  attorney's  purchasing  client's 
property  at  execution  sale  not  presumptively  fraudulent  as  to  creditors;  Ward  v. 
Brown,  87  Mo.  468,  holding  client's  privilege  to  ratify  attorney's  purchase  on 
execution  must  be  exercised  within  reasonable  time;  People  v.  New  York,  11  Abb. 
Pr.  66,  denying  validity  of  attorney's  stipulation  not  to  appeal ;  Houx  v.  Russ^, 
10  Mo.  246,  holding  attorn^  not  authorized  to  settle  notes  received  for  client 
by  taking  numerous  smaller  notes;  Star  F.  Ins.  Co.  v.  Palmer,  9  Jonas  ft  8.  267, 
holding  purchase  of  collateral  by  pledgee's  agent  void. 

Cited  in  reference  notes  in  87  A.  D.  411,  on  ^ect  of  attorney's  purchase  at 
execution  sale;  92  A.  S.  R.  77,  on  validity  and  ^ect  of  purchase  of  property  by 
attorney  at  judicial  sale;  80  A.  D.  646,  on  purchase  by  attorney  at  sale  under 
execution  in  favor  of  his  client;  47  A.  D.  264,  on  right  of  attorney  by  his  general 
authority  to  purchase  land  sold  under  execution  in  favor  of  client. 

Cited  in  notes  in  76  A.  D.  264,  on  attorney's  powers  over  judgments  and  ex- 
ecutions; 80  A.  D.  826,  on  purchase  by  plaintiff's  attorney  at  execution  sale. 

Distinguished  in  Hawley  v.  Cramer,  4  Cow.  717,  Appx.  on  right  of  attorney 
issuing  execution  to  become  purchaser  at  execution  sale. 
When  action  for  money  had  aad  reoelved  lies. 

ated  in  Barrett  v.  Koella,  6  Biss.  40,  Fed.  Cas.  No.  1,048,  holding  acticni  lor 
money  had  and  received  proper  on  proof  of  receipt  of  promissory  notes ;  Willie  v. 
Green,  2  N.  H.  833,  holding  that  one  receiving  notes  may  be  compelled  to  account 
for  same  in  such  action;  Pearson  v.  Parker,  3  N.  H.  366,  holding  same  proper 
action  for  surety  discharging  with  hi  a  note  principal's  debt;  Armstrong  v.  Garrow, 

6  Cow.  466,  holding  same  as  to  creditor  ratifying  sheriff's  acceptance  of  debtor's 
note;  Allen  v.  Brown,  44  N.  Y.  228  (affirming  Allen  v.  Brown,  61  Barb.  86), 
holding  said  action  proper  to  recover  from  agent  full  amount  of  notes  received 
by  him;  Bullard  v.  Hascall,  26  Mich.  132,  sustaining  said  action  against  one 
negotiating  another's  draft;  Hart  v.  Ayres,  9  Ohio,  5,  holding  in  said  action 
evidence  to  show  note  in  suit  was  given  for  other  notes  inadmissible;  Mathewson  v. 
Eureka  Powder  Works,  44  N.  H.  289,  holding  said  action  proper  for  recovery  of 
book  items;  McFadden  v.  Wilson,  96  Ind.  253,  sustaining  said  action  against 
guardian's  attorney  for  money  paid  ward  after  demand  by  ward's  assignee; 
Knope  V.  Nunn,  161  N.  Y.  506,  56  A.  S.  R.  642,  46  N.  E.  940  (affirming  Knoi>e  v. 
Nunn,  81  Hun,  349,  30  N.  Y.  Supp.  896)  holding  one  taking  bond  on  sale  of  prop- 
erty liable  to  his  cotenant  in  said  action;  Gilchrist  v.  Cunningham,  8  Wend.  541, 
sustaining  said  action  against  assignee  of  mortgage  foreclosing  same;  Donkersley 
V.  Levy,  38  Mich.  64,  holding  said  action  properly  brought  by  tradesman  against 
employer  reserving  wages  to  pay  employees'  bills;  Greathouse  v.  Throckmorton, 

7  J.  J.  Marsh.  16,  sustaining  said  action  brought  by  one  paying  defendant's  debt 
by  canceling  his  own  claim;  Birckhead  v.  De  Forest,  67  C.  C.  A.  107,  120  Fed. 
045.  sustaining  action  by  mortgagee  against  firm  receipting  to  member  bidding  in 
property  at  foreclosure;  Peay  v.  Ringo,  22  Ark.  68,  holding  one  intrusted  with 
solvent  person's  note  not  presumed  to  have  collected  same;  Gauld  v.  Lipman.  4 
Misc.   78,  23   N.  J.  Supp.  778,  holding  conditionally  assenting  to  honc^  order 
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;  previously  accepted  not  evidence  of  receipt  of  money ;  Wagner  ▼.  Wedell,  3  Cal. 

-  App.   274,  85  Pac.    126,   holding  mortgagee's  agent   selling  property,   canceling 

I  mortgage  and  taking  other  securities  liable  in  said  action;  Davis  v.  Hunt,  2 

:  Bail.  L.  412,  holding  sheriff  selling  land  liable  in  said  action  although  he  received 

no  money;  Hathaway  v.  Burr,  21  Me.  567,  38  A.  D.  278,  holding  it  unnecessary 

to  show  receipt  of  money  to  sustain  said  action;  Hutchinson  v.  Phillips,  11  Ark. 

270,  holding  that  there  must  be  fair  presumption  of  receipt  of  money;  Artcher  v. 

McDuffie,  5  Barb.  147,    holding  money  not  collected  by  reason  of  miscalculation 

not  recoverable  in  said  action ;  Rundle  v.  Allison,  34  N.  Y.  180,  charging  one  with 

interest  on  mortgage  canceled  while  under  his  control;  Gaines  v.  Miller,  111  U.  S. 

395,  28  L.  ed.  466,  4  Sup.  Ct.  Rep.  426,  to  point  that  assumpsit  would  lie  against 

executor's  agent  wrcmgfuUy  selling  testator's  land. 

Cited  in  reference  notes  in  26  A.  D.  682;  37  A.  D.  55, — on  when  assumpsit  lies 
for  money  had  and  received. 

Cited  in  notes  in  52  A.  D.  754,  on  count  for  money  had  and  received  lying  for 
money  only;  18  A.  D.  443,  on  recovery  back  of  money  voluntarily  paid. 

Distinguished  in  Every  v.  Edgerton,  7  Wend.  259,  holding  assiunpsit  improper 
action  where  sheriff  makes  false  return;  Van  Ostrand  v.  Reed,  1  Wend.  424,  19 
A.  D.  529,  denying  vendee's  right  to  recover  on  common  counts  amount  of  his  note 
on  article  proving  worthless;  Wheat  v.  Norris,  13  N.  H.  178,  holding  said  action 
improper  for  breach  of  contract  to  receive  sheep  and  return  increased  number; 
Brundage  v.  Port  Chester,  102  N.  Y.  494,  7  N.  E.  398,  holding  said  action  improper 
to  recover  deduction  from  oontraetor's  bill  made  for  assessment  subsequently 
proving  invalid. 
Payment,  what  oonstttntes. 

Cited  in  Stafford  v.  Richardson,  15  Wend.  302,  holding  attorney's  receiving 
harness  from  client's  debtor  a  payment  to  start  running  of  limitations ;  Rodman  v. 
Hedden,  10  Wend.  498,  holding  that  limitations  begin  to  run  on  surety's  giving  his 
note  in  discharge  of  judgment  against  principal;  Gregory  v.  Mack,  3  Hill,  380, 
to  point  thrit  land  if  received  by  principal  is  equivalent  to  payment;  Lewin  v. 
Loasee,  3  Wend.  79,  holding  note,  with  sureties,  taken  by  landlord  not  absolute 
payment  of  rent. 
Presmnptions  arising  from  bidding  at  execution  sale. 

Cited  in  Chappell  v.  Dann,  21  Barb.  17,  holding  one  bidding  at  execution  sale 
and  taking  sheriff's  certificate  in  his  own  name  presumptively  buyer. 

6  AM.  DEO.  Sta,  JI7DSON  v.  WASS,  11  JOHNS.  525. 
Vendee's  rights  on  title  proving  defective. 

Cited  in  Pipkin  v.  James,  1  Humph.  325,  34  A.  D.  652;  House  v.  Kendall,  55 
Tex.  40, — ^holding  vendee  entitled  to  recover  money  paid  on  vendor's  inability  to 
convey  title;  Hayes  v.  Nourse,  8  N.  Y.  S.  R.  397,  holding  purchaser  at  auction 
entitled  to  recover  deposit  on  finding  property  subject  to  li8  pendens;  Gray  v. 
Gray,  2  J.  J.  Marsh.  21,  holding  vendee  not  entitled  to  recover  deposit  made  on 
verbal  contract  for  sale  of  land  if  vendor  willing  to  convey;  Reddington  v.  Henry, 
48  N.  H.  273;  Lawrence  v.  Taylor,  5  Hill,  107, — holding  vendee  entitled  to  recover 
deposit  on  failure  of  vendor  to  produce  satisfactory  title;  Stone  v.  Fowle,  22 
Pick.  166,  holding  vendor's  inability  to  convey  good  title  defense  to  vendee's 
note;  Lewis  v.  McMillen,  31  Barb.  395,  holding  vendor's  inability  to  give  good 
title  defense  to  note  of  vendee  in  possession;  Fort  Payne  Coal  &  I.  Co.  v.  Webster, 
163  Mass.  134,  39  N.  E.  786,  holding  vendor's  executing  trust  deed  of  property 
sold,  defense  to  prior  vendee's  notes;  Burwell  v.  Jackson,  9  N.  Y.  535,  holding 
extinguishment  of  vendor's  title  by  sale  under  mortgage  defense   to   judgment 
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against  vaDdet;  Parks  y.  Brooks,  16  Ala.  629,  holding  one  contracting  for  good 
title  entitled  to  decline  one  subject  to  inchoate  right  of  dower;  Buchanan  t. 
Alwell,  8  Humph.  610,  holding  Tendae  in  possession  under  oovenant  to  oonrey 
entitled  to  rescind  where  vendor's  title  extends  to  only  part  of  land;  Tucker  y. 
Woods,  12  Johns.  190,  holding  unexpired  lease  an  encumbrance  justifying  rescis- 
sion by  Tsndee;  Green  t.  Chandler,  26  Tax.  148,  on  y^idee's  right  to  rescind  oa 
disoovering  ▼wulor's  title  defective;  Smith  v.  Rogers,  42  Hun,  110,  holding  vendee 
entitled  to  recover  deposit  on  vendor's  conveying  title  to  another;  James  v. 
Burchell,  82  N.  T.  108  (aiBrming  James  v.  Burehell,  7  Daly,  631),  holding  vendee 
released  on  vendor's  conveyance  to  another  notwithstanding  reconveyance  to 
vmdor;  Bier  v.  Smith,  26  W.  Va.  830,  to  point  that  vendee  may  recover  money 
paid  on  vendor's  incapacitating  himself  to  convey;  Robertson  v.  Davenport,  27 
Ala.  674,  holding  vendee  showing  vendor's  inability  to  complete  contract  entitled 
to  recoup  damages  accruing  thereby;  Shreck  v.  Pierce,  3  Iowa,  360,  holding  one 
agreeing  to  take  warranty  deed  entitled  to  withhold  purchase  money  on  offer  of 
encumbered  title;  Moore  v.  Shelly,  2  Watts,  266,  holding  an  agreement  to  'Suffi- 
ciently convey"  not  binding  on  vendee  if  land  subject  to  mortgage. 

Cited  in  reference  notes  in  38  A.  8.  R.  863,  on  rescission  of  land  contract  for 
failure  of  vendor's  title;  79  A.  D.  383,  on  vendee's  rig^t  to  rescind  and  recover 
back  money  paid,  if  vendor  is  unable  to  nuJce  good  title. 

Cited  in  note  in  60  A.  D.  680,  on  recovery  ol  money  paid  on  contract  to  par- 
chase. 

Distinguished  in  Oarlock  v.  Lane,  16  Barb.  369,  holding  vendee  in  warranty  deed 
not  entitled  to  rescind  merely  because  of  an  encumbrance;  Caswell  v.  Blade  River 
Cotton  k  Woolen  Mfg.  Co.  14  Johns.  468,  holding  vendee  exercising  acts  of  owner- 
ship after  learning  of  encumbrance  not  entitled  to  recover  money  paid;  Ghreem  t. 
Green,  9  Cow.  46,  denying  vendee's  right  to  recover  purchase  money  on  vendor's 
retaking  possessi<m  believing  "contract  had  run  out." 
Warranties,  effect,  etc.,  of  breach  of. 

Cited  in  Morrill  v.  Adoi,  19  Vt.  606,  holding  vendee  entitled  to  rescind  contract 
for  sale  of  horse  fraudulently  warranted  sound;  Tarwater  v.  Davis,  7  Ark.  163, 
44  A.  D.  634,  holding  that  one  without  title  instantaneously  breaches  oovenant  to 
convey  in  fee  with  warranty;  Penfleld  v.  Clark,  62  Barb.  684,  holding  agreement 
to  convey  in  fee  not  satisfied  where  land  encumbered  with  tax  lien;  McCool  v. 
Jacobus,  7  Robt.  116,  holding  agreement  to  convey  unencumbered  title  not  satisfied 
if  tenancy  at  will  exist;  Pomeroy  v.  Drury,  14  Barb.  418,  holding  agreement  to 
give  warranty  deed  includes  inchoate  right  of  dower;  Biyant  v.  Wilson,  71  Md. 
440,  18  Atl.  916,  holding  agreement  to  execute  deed  of  property  un^ieumbered  re- 
quires incorporating  in  deed  covenant  against  encumbrances ;  Chandler  v.  Herrick, 
11  N.  J.  Eq.  497,  holding  mortgagor's  warranty  deed  to  mortgagee  unavailing  in 
foreclosure  where  prior  thereto  he  had  conveyed  to  another. 
Agreement  to  convey  with  warranty  as  requiring  (H>^raCive  conveyance. 

Cited  in  Fletcher  v.  Button,  4  N.  Y.  396,  holding  agreement  to  convey  with  war- 
ranty unencumbered  land  requires  operative  conveyance;  Carpenter  v.  Bail^,  17 
Wend.  244,  holding  same  of  agreement  to  procure  good  warranty  deed  conveying 
fee ;  Atkins  v.  Bahrett,  19  Barb.  639,  holding  same  of  agreement  to  convey  by  war- 
ranty deed;  Fitch  v.  Casey,  2  G.  Qreene,  300,  holding  same  of  agreement  to  make 
warranty  deed  in  payment  of  services;  Lawrence  v.  Dole,  11  Vt.  649,  holding  cove- 
nant to  "convey"  requires  operative  conveyance,  not  merely  deed  of  oonvqrance; 
Stow  V.  Stevens,  7  Vt.  27,  29  A.  D.  139,  holding  that  one  binding  himself  to  execute 
good  and  valid  deed  must  convey  good  title;  Wells  v.  Abemethy,  6  Conn.  222, 
holding  oovenant  to  execute  warranty  deed  implies  covenantor  has  title;  QiUespis 
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T.  Broas,  23  Barb.  370,  to  point  that  agreement  to  give  good  title  requires  a  deed 
giving  perfect  title. 
%.  Cited  in  reference  note  in  16  A.  D.  428,  on  what  constitutes  satisfaction  of  con- 

e.       tract  to  oonvey  in  fee. 

^:  Cited  in  note  in  11  A.  D.  37,  on  conveyance  satisfying  contract  to  make  good  and 

sufficient  deed. 
Distinguished  in  Preston  v.  Whitcomb,  11  Vt.  47,  holding  award  directing  one 
f       to  execute  good  deed  satisfied  on  his  executing  deed  conveying  all  his  interest; 
;      Parker  v.  Parmek,  20  Johns.  130,  holding  in  action  on  covenant  to  execute  war- 
<      ranty  deed  vendee  not  entitled  to  show  title  defective. 
f       Mntual  agreements,  what  are. 

r  Cited  in  Culver  v.  Burgher,  21  Barb.  324,  holding  vendee's  agreement  to  pay  his 

f  note  on  conveyance  of  title  dependent  thereon;  Harrington  v.  Higgins,  17  Wend. 
376  (dissenting  opinion),  on  agreements  to  pay  purchase  money  and  to  convey 
good  title  as  dependent  promises. 

Distinguished  in  Robb  v.  Montgomery,  20  Johns.  15,  holding  vendor's  incapacity 
to  convey  no  defense  to  vendee's  nonpayment  where  payment  was  to  precede; 
Seymour  v.  Delancy,  3  Cow.  445,  15  A.  D.  270  (dissenting  opinion),  as  to  vendor's 
conveyance  and  payment  by  vendee  being  concurrent  acts. 

6  AM.  DEC.  StS,  RUNTAN  v.  MERSEIUSAU,  11  JOHNS.  5S4. 
Nature  and  effect  of  mortgages. 

Cited  in  Everett  v.  Buchanan,  2  Dak.  249,  8  N.  W.  31,  holding  no  title  acquired 
by  purchaser  at  private  sale  of  mortgaged  chattel;  Witherell  v.  Wiberg,  4  Sawy. 
232,  Fed.  Cas.  No.  17,917,  holding  that  to  enter  mortgagee  must  have  assent  of 
mortgagor;  Smith  v.  Moore,  11  N.  H.  55,  holding  that  mortgagee  may  reclaim 
timber  cut  by  mortgagor  unless  he  assent  thereto;  Walton  v.  Cronly,  14  Wend. 
63,  holding  mortgagee  of  term,  though  in  form  an  assignee,  not  liable  for  rent; 
Afitor  V.  Hoyt,  5  Wend.  603,  on  mortgagee's  liability  for  assessments  imposed  on 
mortgaged  property;  Ladue  v.  Detroit  &  M.  R.  Co.  13  Mich.  380,  87  A.  D.  759, 
holding  granted  unaffected  by  mortgage  given  to  secure  advances  to  be  made 
grantor  at  mortgagee's  option;  Dickenson  v.  Jackson,  6  Cow.  147,  holding  mort- 
gagee's lessee  laying  demise  antecedent  to  default  by  mortgagor  and  conveyance  to 
defendant  improper;  Bates  v.  Murphy,  2  Stew.  &  P.  (Ala.)  165,  holding  mortgagee's 
debt  extent  of  damages  recoverable  in  trover;  Levy  v.  New  York,  3  Robt.  194, 
holding  municipality  not  liable  to  mortgagee  for  injuries  caused  property  by  riot- 
ers ;  Southworth  v.  Van  Pelt,  3  Barb.  347,  holding  that  freehold  remains  in  mort- 
gagor ;  Brinkman  v.  Jones,  44  Wis.  498,  to  point  that  fee  is  in  mortgagor  though 
mortgage  create  by  absolute  deed;  Trimm  v.  Marsh,  54  N.  T.  599,  13  A.  R.  623 
(dissenting  opinion),  as  to  fee  being  in  mortgagor;  Hubbell  v.  Moulson,  53  N.  Y. 
225,   13  A.  R.  519,  holding  that  mortgagee  has  lien  only,  not  an  estate  in  the 
land ;  Jackson  v.  Lodge,  36  Cal.  28,  holding  parol  evidence  admissible  to  show  deed 
absolute  in  form  really  a  mortgage;  Fitzhugh  v.  Croghan,  2  J.  J.  Marsh.  429,  19 
A.  D.  139y  holding  dower  not  such  encumbrance  as  constitutes  breach  of  seisin. 

Cited  in  reference  notes  in  78  A.  D.  157,  on  nature  of  interest  created  by  mort- 
gage; 47  A.  D.  304,  on  nature  of  and  what  passes  by  mortgage;  76  A.  D.  76, 
on  ntiortgage  being  regarded  as  merely  security;  67  A.  S.  R.  193,  on  transfer  of 
title  by  mortgage;  34  A.  D.  213,  on  mortgagee's  right  to  recover  in  ejectment. 

Cited  in  notes  in  14  A.  D.  474,  on  mortgage  as  a  mere  security;  7  A.  S.  R.  33, 
on  nature  of  mortgagor's  estate  at  common  law,  and  remedies  available  to  recover 
possession  or  otherwise  obtain  his  rights  by  suit  or  action. 
Distinguished  in  Robertson  v.  Campbell,  8  Mo.  615,  holding  mortgagee's  power 
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of  ditpoMd  of  personalty  complete  after  day  ot  redemption;  Stanard  v.  Sldridge, 
16  Johns.  254,  holding  undisturbed  grantee  in  deed  with  eorauuit  agahwt  eneiui- 
branoes  entitled  to  nominal  damages  where  property  subjeet  to  mortgage. 

—  Right  to  poaaesslon. 

Cited  in  ErertsoB  y.  Sutton,  6  Wend.  281,  21  A.  D.  217,  on  right  of  mortgagor 
to  take  possession  forcibly;  Jackson  ex  dem.  Curtis  y.  Bronson,  19  JoboA.  325, 
holding  that  mortgagor  may  maintain  ejectment  against  mortgagee's  grantee: 
Barson  ▼.  MUligan,  191  N.  Y.  306,  16  L.ItA.(N.S.)  15,  84  N.  E.  75,  denying  right 
of  life  tenant  and  assignee  of  mortgage  to  retain  possession  without  foreclosure; 
Carroll  ▼.  Ballance,  26  111.  9,  79  A.  D.  354,  holding  mortgagee  entitled  to  main- 
tain ejectment  without  notifying  person  in  possession  to  quit;  Fort  t.  Burdi,  6 
Barb.  60,  on  right  of  mortgagee  in  possession  to  protect  same  by  force  of  his  mort- 
gage; Van  Slyke  ▼.  Shelden,  9  Barb.  278,  denying  mortgagee's  right  to  maintain 
ejectment  where  notice  of  foreclosure  not  served. 

—  Rlghta  of  partlea  as  affected  by  marriage. 

Cited  in  Power  t.  Lester,  23  N.  Y.  527,  holding  prior  mortgagee's  interest  un- 
affected by  marrying  mortgagor  and  joining  with  him  in  executing  junior  mort- 
gage; Runyan  y.  Stewart,  12  Barb.  537,  holding  widow's  dower  not  barred  by 
husband's  assignee  discharging  mortgsge  executed  by  husband  and  wife ;  HarrisoB 
V.  Eldridge,  7  N.  J.  L.  392,  holding  purchasers  at  execution  by  mortgagee  take 
subject  to  dower,  though  wife  joined  in  mortgage. 

—  Inheritable  nature  of  respecttye  Interesta. 

Cited  in  White  y.  Bettenmyer,  30  Iowa,  268,  holding  mortgagor's  estate  in- 
heritable until  mortgagee's  re-entfy;  Rooseyelt  y.  Fulton,  7  Cow.  71,  holding 
property  mortgaged  by  ancestor  legpul  aaseta  in  hands  of  heir;  Pedc  y.  Mallams, 
10  N.  Y.  509,  on  necessity  of  making  heir  of  mortgagee  party  to  foreclosure  pro- 
ceedings ;  Dayton  y.  Dayton,  7  111.  App.  136,  holding  it  unnecessary  to  join  mort- 
gagee's heirs  with  administrator  to  foreclose  or  reform  mortgage. 
Ilc«pectlye  Interests  as  subject  to  execution. 

Cited  in  Eaton  y.  Whiting,  3  Pick.  484,  holding  mortgagee's  interest  not  atta^- 
able  on  mesne  process;  Goring  y.  Shreye,  7  Dana,  64,  denying  mortgagee's  right  to 
execute  on  mortgagor's  equity;  Miami  Exporting  Co.  y.  Bank  of  United  States, 
Wright  (Ohio)  249,  holding  purchaser  at  execution  against  mortgagor  subrogated 
to  his  right;  Carpenter  y.  Bowen,  42  Miss.  28,  construing  statute  relating  to  sal- 
ability  on  execution  of  mortgagor's  equity;  M'Call  y.  Lenox,  9  Serg.  k  R.  302, 
ayoiding  mortgagor's  lease  in  suit  by  purchaser  at  execution  on  judgment  en- 
tered on  mortgage  bond. 

Distinguished  in  Van  Ness  y.  Hyatt,  13  Pet.  294,  10  L.  ed.  168,  holding  mort- 
gagor's equity  in  certain  districts  not  subject  to  execution. 
—  Who  entitled  to  set  np  mortgage. 

Cited  in  Graham  y.  McCampbell,  Meigs,  52,  33  A.  D.  126,  sustaining  right  of 
assignee  of  debt  secured  by  resenration  of  title  to  subject  land  to  payment  thereof; 
Mason  y.  Lord,  40  N.  Y.  476,  allowing  judgment  creditor  to  show  lease,  a  usurious 
mortgage;  Ellison  y.  Daniels,  11  N.  H.  274,  holding  mere  grantee  in  deed  from 
mortgagee  not  entitled  to  set  up  mortgage  against  mortgagor;  Schuylkill  Nay. 
Co.  y.  Thobum,  7  Serg.  k  R.  411,  holding  mortgagors  proper  parties  to  sue  for 
injuries  to  land;  Porter  y.  Seeley,  13  Conn.  564,  holding  stranger  not  entitled 
to  defend  by  setting  up  mortgagee's  title;  Medley  y.  Elliott,  62  111.  532,  holding 
certain  statute  of  limitations  inapplicable  to  mortgagor's  grantee  in  possession 
and  paying  taxes. 
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—  Rl^ts  dependent  on  foreclosore. 

Cited  in  Christ  P.  E.  Church  v.  Mack,  25  Hun,  418,  holding  land  subject  to  ease- 
ment not  relieved  therefrom  on  grantee's  subsequently  purchasing  at  foreclosure 
sale;  Simers  t.  Saltus,  3  Denio,  214,  denying  liability  of  mortgagor's  tenant  for 
rent  after  surrendering  premises  to  purchaser  at  foreclosure;  Packer  v.  Rochester 
ft  S.  R.  Co.  17  N.  Y.  283,  on  binding  effect  of  mortgagor's  covenants  on  pur- 
chaser at  foreclosure  sale ;  Calkins  v.  Calkins,  3  Barb.  305,  holding  mortgagor  en- 
titled to  accounting  from  mortgagee  on  his  instituting  foreclosure  proceedings 
after  twenty  years'  possession;  Wilson  v.  Troup,  2  Cow.  195,  14  A.  D.  458,  on  right 
of  mortgagee  conveying  part  of  property  with  warranty  to  foreclose. 

Distinguished  in  Meyer  v.  Campbell,  12  Mo.  603,  on  rights  of  purchaser  from 
mortgagor  not  a  party  to  foreclosure  proceedings. 

—  Redemption. 

Cited  in  Wheeler  v.  Morris  2  Bosw.  524,  holding  widow  of  mortgagor's  assignee 
entitled  to  redeem  on  payment  of  mortgage  debt;  McMillan  v.  Richards,  9  Cal. 
365,  70  A.  D.  655,  sustaining  judgment  creditor's  right  to  redeem  foreclosed 
property;  Oraydon  v.  Church,  7  Mich.  36,  holding  mortgagee  mortgaging  tiie 
mortgage  entitled  to  redeem;  Miner  v.  Beekman,  11  Abb.  Pr.  N.  S.  147,  42  How. 
Pr.  33,  1  Jones  &  8.  67,  as  to  effect  of  limitations  on  mortgagor's  right  to  redeem ; 
Trimm  v.  Marsh,  54  N.  Y.  599,  13  A.  R.  623,  holding  mortgagee's  purchasing  on 
execution  mortgagor's  equity  defense  to  tatter's  suit  to  redeem. 

—  Discharge  of. 

Cited  in  Farmers'  F.  Ins.  &  Loan  Co.  v.  Edwards,  26  Wend.  541  (affirming  21 
Wend.  467) ;  Kortright  v.  Cady,  21  N.  Y.  343,  78  A.  D.  145,— holding  that  tender  of 
mortgage  debt  at  any  time  before  foreclosure  discharges  the  lien ;  Lane  v.  Shears, 
1  Wend.  433,  to  point  that  payment  of  mortgage  debt  of  itself  terminates  mort- 
gage; Breckenridge  v.  Ormsby,  1  J.  J.  Marsh.  236,  19  A.  D.  71,  to  point  that  extin- 
guishment of  debt  discharges  mortgage;  Gray  v.  Jenks,  3  Mason,  520,  Fed.  Cas. 
No.  5,720,  denying  mortgagee's  right  to  recover  premises  after  payment  of  mort- 
gage debt;  Galfrfiin  v.  McKinney,  1  M'Cord,  Eq.  280,  to  point  that  surrender  of 
bond  discharges  mortgage;  Robinson  v.  Leavitt,  7  N.  H.  73,  holding  execution  of 
bond  securing  intestate's  debts  release  of  mortgage  and  bar  to  assignees  thereof; 
Waring  V.  Smyth,  2  Barb.  Ch.  119,  holding  altered  mortgage  unenforceable  in 
hands  of  mortgagee's  assignee;  People  ex  rel.  Eagle  v.  Keyser,  28  N.  Y.  226,  84 
A.  D.  338,  holding  discharge  of  mortgage  by  surviving  executor  valid  without 
joinder  of  ooexecutor's  representatives;  Slaughter  v.  Bernards,  97  Wis.  184,  72 
N.  W.  977,  holding  title  not  revested  in  grantor  by  paper  reciting  cancelation  of 
deed  and  purchase  money  mortgage. 
ClMMeB  in  action,  assignment  of. 

Cited  in  Price  v.  Bradford,  5  Ga.  364,  holding  judgments  assignable;  Briggs 
V.  Dorr,  19  Johns.  95,  holding  assignee  of  orally  assigned  judgment  entitled  to 
protection;  Prioleau  v.  South  Western  R.  Bank,  16  Ga.  582;  Allen  v.  Pancoast,  20 
N.  J.  L.  68;  Dawson  v.  Coles,  16  Johns.  51, — sustaining  unsealed  assignment  of 
covenant;  Gould  v.  Ellery,  39  Barb.  163,  holding  writing  unnecessary  to  assign 
guaranty  of  note;  Shankin  v.  Bladison  County,  21  Ohio  St.  575,  holding  indorse- 
ment not  necessary  to  assignment  of  banker's  certificate;  Bank  of  Rochester  v. 
Jones,  4  N.  Y.  497,  55  A.  D.  290,  holding  delivery  to  bank,  discounting  draft, 
carrier's  receipt  •nffident  to  pass  title  tiiereto;  Merritt  v.  Cole,  14  Hnn,  324, 
Iiolding  maker  protected  in  making  payments  before  due  if  note  payable  to  bearer; 
AUerton  v.  Lang,  10  Bosw.  362,  holding  gift  of  ordinary  detachable  podcet  car- 
ries title  to  stock  contained  therein;  Turner  v.  Estabrook,  129  Mass.  425,  37  A.  R. 
371;  Penileld  v.  Thayer,  2  E.  D.  Smith,  305, — holding  gift  of  savings  bank  pass- 
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book  gift  of  deposits;  Iglehart  t.  Armiger,  1  Bland,  Ch.  519,  to  point  that  Tendor't 
oqnitabls  lien  is  not  MsignaUe. 
—  Moftgnges. 

Cited  in  Gillett  t.  Campbell,  1  Denio,  520,  holding  assignment  of  mortgage  TsHd 
though  not  sealed;  Hojt  t.  Hojt,  8  Bosw.  511,  holding  parol  renewal  of  assign- 
meot  of  mortgage  Talid;  Kuhns  t.  Bankes,  15  Neb.  92,  17  N.  W.  356,  holding  oral 
assignment  of  mortgage  ralid;  Malins  t.  Brown,  4  N.  Y.  403,  on  right  to  assign 
mortgage  by  parol;  Dickej  t.  Pocomoke  City  Nat.  Bank,  89  Md.  280,  43  Atl.  33. 
holding  writing  unnecessary  to  pledge  of  single  bill  secured  by  mortga^;  Wilson 
v.  Kimball,  27  N.  H.  300,  holding  imacknowledged  and  unrecorded  assignment  of 
mortgage  ralid;  Fryer  t.  Rockefeller,  63  N.  Y.  268,  holding  foreclosare  proceed- 
ings unaffected  by  failure  to  record  assignment  of  mortgage;  Curtis  ▼.  Moore, 
152  N.  Y.  159,  57  A.  8.  R.  506,  46  N.  E.  168,  sustaining  unrecorded  assignment  of 
mortgage;  Dougherty  t.  Randall,  3  Mich.  581,  sustaining  assignment  of  mort- 
gage attested  by  but  one  witness;  Southerin  t.  Mendum,  5  N.  H.  420,  soataining 
assignment  of  mortgage  though  power  of  attorney  from  mortgagee  not  shown; 
Bates  T.  Coe,  10  Conn.  280,  holding  mortgage  not  within  statute  avoiding  as- 
signments and  conreyances  by  insolvents;  Campbell  y.  Parker,  9  Bosw.  322, 
holding  that  assignment  of  mortgage  to  mortgagee's  creditor  with  power  to  sell 
constitutes  pledge  thereof;  Wright  t.  Eaves,  10  Rich.  Eq.  582,  holding  assignment 
of  bond  effects  assignment  of  mortgage;  Miner  v.  Beekman,  1  Jones  ft  8.  67  (dis- 
senting opinion),  on  method  of  transferring  mortgagee's  interest. 

Cited  in  reference  notes  in  49  A.  D.  189,  on  assignment  of  mortgage;  38  A.  8.  R. 
683,  as  to  how  assignments  of  mortigages  may  be  made;  50  A.  D.  810,  oa  assign- 
ment of  mortgage  by  mere  delivery. 

Cited  in  notes  in  41  L.  ed.  U.  S.  868,  on  assignment  of  mortgage  by  transfer  of 
debt;  13  LJLA.  295,  on  necessity  that  mortgagee  transfer  debt  with  the  seeurity. 

•  AM.  DBC.  St 5,  liABTIN  t.  SMITH,  S  BINN.   16. 

Joint  tenancies  and  tenanoles  In  common,  what  constttnlea. 

Cited  in  Noble  v.  Teeple,  68  Kan.  398,  49  Pac  598,  construing  devise  to  ^A  and 
her  children"  as  creating  joint  tenan<7;  Kollock's  Estate,  19  Phila.  205,  46 
Phila.  Leg.  Int.  281,  7  Pa.  Co.  Ct.  348,  construing  devise  to  named  children  in 
equal  shares  as  creating  tenancy  in  common;  Stum  v.  Sawyer,  2  Pa.  Siq>er.  Ct. 
264,  38  W.  N.  C.  636,  construing  similarly  devise  of  life  estate  to  children  with 
provision  on  their  death  for  equal  division  among  their  children ;  McVey  t.  Latta, 
4  W.  N.  C.  524,  construing  similarly  devise  to  children  "jointly  and  equaUy*,' 
with  survivorship  "if  one  should  die;"  Watt  v.  Qideon,  8  Pa.  Diet.  R.  396,  22 
Pa.  Co.  Ct.  499,  construing  similarly  insurance  policy,  assuring  children  and  sur- 
renderable  by  their  guardian;  Farr  v.  Grand  Lodge  A.  0.  U.  W.  83  Wis.  446, 
35  A.  S.  R.  73,  18  L.R.A.  249,  53  N.  W.  738,  holding  beneficiaries  in  certain  mutual 
benefit  society  joint  tenants;  Besore  v.  Potter,  12  Serg.  ft  R.  154,  holding  bond 
binding  obligors  "themselves    .    .    .    and  every  of  them"  joint  and  several. 

Cited  in  reference  note  in  47  A.  S.  R.  255,  on  conveyance  to  several  persons 
jointly  as  creating  joint  tenancy. 
Executors  and  administrators;  acts  of,  when  rcpresentatlTe. 

Cited  in  Worden  v.  Worthington,  2  Barb.  368,  holding  declarations  ooneloding 
"plaintiflTs  as  administrators"  insufficient  to  establish  suit  brought  in  representa- 
tive capacity;  Kennerly  v.  Wilson,  1  Md.  102,  on  necessity  of  pleading  damages 
done  to  plaintiflT  "as  executor;"  Hemphill  v.  Hamilton,  11  Ark.  425,  holding  action 
brought  by  executor  in  nonrepresentative  capacity  not  revivable  by  administrator 
de  honi9  non. 
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Distinguished  in  People  ex  reL  Eagle  v.  Keyser,  28  N.  Y.  224,  84  A.  D.  338,  hold- 
ing that  morlgage  to  "executors,"  is  to  them  in  tiieir  representative  eapacity. 

•  AM.  DEO.  40S,  RGICHART  ▼.  CASTATOR,  S  BINX.  lOf . 
Parol  evidence  to  vary  deed. 

Cited  in  Pr ingle  v.  Pringle,  59  Pa.  281,  holding  subsequent  declarations  of  as- 
signor inadmissible  to  impeach  assignment;  United  States  v.  Mertz,  2  Watts,  406, 
holding  exculpatory  declarations  of  grantor,  charged  with  fraud,  made  to  scrivener 
inadmissible;  Cozens  v.  Stevenson,  5  Serg.  A  R.  421,  holding  same  of  conversation 
between  lessor  and  lessee  had  previous  to  execution  of  lease;  Spalding  v.  Qrigg,  4 
6a.  75,  holding  grantor's  possession  under  verbal  understanding  had  at  execution 
of  deed  not  adverse. 

Cited  in  reference  notes  in  15  A.  D.  308,  on  grantor's  declarations  as  evidence; 
26  A.  D.  238,  on  admissibility  against  vendee  of  declarations  of  vendor;  28  A.  D. 
564,  on  admissibility  of  declarations  of  vendor  in  possession  against  his  vendee; 
15  A.  D.  155;  31  A.  D.  197,— on  admissibility  of  declarations  of  vendor  in  ab- 
sence of  vendee;  61  A.  D.  317,  as  to  when  declarations  of  grantor  as  to  fraudulent 
conveyance  are  admissible. 

Cited  in  notes  in  35  A.  D.  92,  on  admissibility  against  grantee  of  declarations  of 
grantor;  42  A.  D.  631,  as  to  when  declarations  of  vendor  are  evidence  against  ven- 
dee to  show  fraud. 
Frandnlent  agreements;  upon  whom  and  to  what  extent  binding. 

Cited  in  Williams  v.  Williams,  34  Pa.  312,  holding  mortgagor's  administrator 
not  entitled  to  plead  that  mortgage  was  fraudulent;  Killinger  v.  Reidenhauer,  6 
Serg.  &  R.  531,  holding  mortgagor's  representatives  not  entitled  to  show  mortgage 
a  fraud  on  wife's  dower;  McCarty  v.  Scanlon,  1  Lack.  Leg.  News,  231,  sustaining 
against  administrator  suit  on  intestate's  note  executed  in  fraud  of  creditors; 
Buehler  v.  Qloninger,  2  Watts,  226,  holding  administrator  of  insolvent  estate  en- 
titled to  show  intestate's  deed  fraudulent;  Marler  v.  Marler,  6  Ala.  367,  to  point 
that  administrator  bound  by  acts  of  intestate;  Carter  v.  Bennett,  4  Fla.  283,  hold- 
ing illegality  of  fraudulent  importation  of  slaves  no  defense  in  trover  to  one  not  a 
creditor;  Abney  v.  Kingsland,  10  Ala.  355,  44  A.  D.  491,  holding  creditors  may 
reach  slave  exchanged  for  another  fraudulently  purchased  at  execution  sale;  Horn 
v.  Star  Foundry  Co.  23  W.  Va.  522,  holding  agreement  in  consideration  of  in- 
solvent debtor's  procuring  depreciated  price  for  his  property  unenforceable;  Sick- 
man  V.  Lapsley,  13  Serg.  ft  R.  224,  15  A.  D.  596,  holding  fraudulent  receipt  not  as- 
sailable by  party  thereto;  Harvin  v.  Weeks,  11  Rich.  L.  601,  holding  obligor  en- 
titled to  plead  bond's  fraudulent  character  in  action  by  obligee;  Evans  v.  Dravo, 
24  Pa.  62,  62  A.  D.  359,  holding  husband  entitled  to  recover  on  bond  intended  by 
him  and  obligees  to  defraud  his  wife;  Nellis  v.  Clark,  4  Hill,  424  (dissenting 
opinion),  as  to  right  of  maker  of  note  to  plead  its  fraudulent  character;  Eyrick  v. 
Hetrick,  13  Pa.  488,  holding  purchaser  at  execution  against  son  alone  not  entitled 
to  plead  fraudulent  character  of  father's  conveyance  to  son;  United  States  Bank 
V.  Burke,  4  Blackf.  141,  holding  proceeds  of  sale,  directed  by  equity  court  setting 
aside  intestate's  fraudulent  deed,  not  assets  for  administration;  Springer  v. 
Droseh,  32  Ind.  486,  2  A.  R.  356,  holding  fraudulent  sale  binding  on  parties  there- 
to; Fargo  V.  Ladd,  6  Wis.  106,  holding  grantee  in  fraudulent  deed  disposing  of 
property  not  entitled  to  reclaim  it;  Curry  v.  Brockway,  12  Daly,  17,  distinguish- 
ing between  conveyance  procured  by  fraud  on  intestate  and  conveyance  fraudulent 
as  to  creditors;  Way  v.  Lyon,  3  Blackf.  76,  holding  unrecorded  voluntary  deed  un- 
affected by  subsequent  execution  of  another  such  deed. 

Cited  in  reference  notes  in  53  A.  D.  94,  on  eflfect  of  fraudulent  conveyance;  31 
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A.  D.  4S4,  oa  fimudvleiit  ooBY^asees  and  tnuwfen;  25  A.  D.  59;  28  A.  B.  206,— 
OB  Tmlidity  of  fraadiilent  ooavey&noes  as  between  partiee;  61  A.  D.  318,  on  title 
aoquired  against  grantor's  creditors  bj  possession  of  grantee  under  fraudulent  cob- 
veyaaee. 

Cited  in  notes  in  3  A.  S.  R.  737,  on  rights  and  remedies  of  parties  to  eontract 
founded  in  fraud;  34  A.  D.  765,  on  rights  of  parties  to  illegal  or  frauduloit  trans- 
action; 15  A.  D.  600,  on  right  of  fraudulent  grantor  or  donor  to  avoid  his  act;  14 
A.  D.  703,  on  validitj  of  Tohmtarj  conveyance  as  between  the  parties ;  3  A.  8.  R. 
728,  on  validity  as  between  parties  of  transactions  in  fraud  of  creditors ;  3  A.  8.  R. 
735,  on  right  of  person  to  set  up  his  own  fraud  in  executing  instrument;  2  L.RJi. 
817>  on  enforceability  of  contract  when  parties  are  in  pari  delicto;  3  A.  S.  R.  729. 
on  how  far  grantor's  heirs,  assigns,  etc.,  are  bound  by  fraudulent  deed. 

6  AM.  DEO.  466,  BIIXINGTON  t.  WBIiSH,  5  BINN.  129. 
SUitnte  of  fronds,  what  oontraoU  relating  lo  land  within. 

Cited  in  Jamison  v.  Dimock,  95  Pa.  52,  38  Phila.  Leg.  Int.  167,  11  Pittsb.  L.  J. 
N.  8.  56,  enforcing  executed  parol  agreement  for  sale  of  land  against  subsequent 
mortgagee  with  notice;  Rhodes  v.  Frick,  6  Watts,  315,  oiforcing  oral  agreement  of 
father  to  convey  land  to  son  at  suit  of  tatter's  grantee;  Railsback  v.  Walke,  81 
Ind.  409,  holding  execution  debtor's  continued  possession  under  agreement  with 
purchaser  not  a  satisfaction  of  statute  of  frauds. 

Distinguished  in  Parker  v.  Wells,  6  Whart.  153,  holding  lands  orally  conveyed, 
vendee  giving  his  note,  not  subject  to  judgment  against  vendee;  Parrish  v.  Koons, 
1  Pars.  Sel.    Eq.  Cas.  79,  on  point  that  payment  of  purchase  money  and  taking  ol 
possession  satisfies  statute  of  frauds. 
ConstmctlTe  noUoe,  to  what  extent  poaseesion  la. 

Cited  in  Tuttle  v.  Jackson,  6  Wend.  213,  21  A.  D.  306,  holding  actual  pocsession 
notice  of  occupant's  title;  Rowe  v.  Ream,  105  Pa.  543,  14  W.  N.  C.  293,  41  Phils. 
Leg.  Int  136,  14  Pittsb.  L.  J.  N.  S.  418,  charging  mortgagee  vdth  notice  of  trust  in 
favor  of  occupant;  Hodge  v.  Amerman,  40  N.  J.  Eq.  99,  2  Atl.  257,  holding  no- 
torious acts  of  ownership  by  grantee  in  unrecorded  deed  notice  of  his  title;  Bird 
V.  Smith,  8  Watts,  434,  34  A.  D.  483,  holding  ordinary  use  of  privilege  of  landing 
boats  such  user  as  constitutes  notice  of  easement;  Hood  ▼.  Fahnestock,  1  Pa.  St 
470,  44  A.  D.  147,  diaiging  assignee  of  purchaser  at  execution  with  notice  of  fraud 
of  lessor  of  tenants  in  possession ;  Fisher  v.  Larick,  3  Serg.  ft  R.  319,  to  point  that 
boundary  line  must  be  visible  to  eonstitute  notice;  Meehan  v.  WiUiama,  48  Pa. 
238,  22  Phila.  Leg.  Int.  164,  holding  occasional  entry  to  mine  coal  not  swdi  pos- 
session as  constitutes  constructive  notice;  Masterson  v.  West  End  Narrow  Gange 
R.  Co.  5  Mo.  App.  64,  holding  intermittent  grading  of  land  unknown  to  snbeequent 
grantee  no  notice  of  unrecorded  conveyance;  Keeler  v.  Vantuyle,  6  Pa.  250,  holding 
possession  of  grantee  in  unrecorded  conveyance  disclaiming  ownership  of  any  land 
insufficient  notice;  Mundine  v.  Pitts,  14  Ala.  84,  holding  purchaser  from  one  in 
possession  and  holding  legal  title  unaffected  by  latent  equity;  Rogers  t.  Jones,  8 
N.  H.  264,  sustaining  mortgage  as  against  prior  unrecorded  conditional  deed  to 
tenant  in  possession;  Morrow  v.  Souder,  3  Phila.  112,  15  Phila.  Leg.  Int.  132. 
holding  mortgagee  not  chargeable  with  notice  of  title  of  lessor  of  occupant;  Widcei 
V.  Lake,  25  Wis.  71  (dissenting  opinion),  on  possession  by  agent  as  conatmcUvp 
notice  of  title;  Cresson  v.  Miller,  2  Watts,  272;  Martin  v.  Jackson,  27  Pa.  504,  67 
A.  D.  489, — holding  possession  to  eonstitute  constructive  notioe  must  be  dear  and 
unequivocal;  Warren  v.  Swett,  31  N.  H.  332,  charging  cotenant's  vendees  having 
knowledge  of  partition  with  notice  of  their  grantor's  fraud;  Moieland  t.  Lemas- 
ters,  4  Blackf .  883,  charging  one  purchasing  land  and  knowing  of  existing  tenancy 
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with  notice  of  ooeupant's  title;  Jaques  v.  Weeks,  7  Watts,  261,  holding  purchaser 
of  mortgagor  in  possession  not  chargeable  with  knowledge  that  the  defeasance  was 
not  recorded. 

Cited  in  reference  notes  in  28  A.  D.  51,  as  to  when  possession  is  notice  of  occu- 
pant's title;  31  A.  S.  R.  506,  on  notice  of  equities  from  possession  of  land. 

Cited  in  notes  in  13  L.R.A.(N.S.)  75,  as  to  what  possession  of  land  is  notice  of; 
13  L.R.A.(N.S.)  90,  on  ambiguity  and  indefiniteness  of  possession  of  land  as  af- 
fecting notice  of  title;  13  L.R.A.(N.S.)  55,  on  possession  of  land  as  notice  of 
title. 

Distinguished  in  Krider  v.  Laffertj,  1  Whart.  303,  holding  basket  maker's  plant- 
ing part  of  tract  with  willows  notice  of  his  title;  Ohnstead  v.  Niles,  7  N.  H.  522, 
enforcing  unrecorded  conveyance  of  timber  rights  against  grantee  of  one  levying 
execution  against  land  alone. 
^  Mixed  possession. 

Cited  in  Townsend  v.  Little,  100  U.  S.  504,  27  L.  ed.  1012,  3  Sup.  Ct.  Rep.  357, 
holding  notice  of  conveyance  to  polygamous  wife  not  inferable  from  her  joint  pos- 
session with  husband;  Munn  v.  Achey,  110  Ala.  628,  18  So.  299,  holding  mortgage' 
not  chargeable  with  notice  of  vendor's  lien  held  by  mortgagor's  widowed  mother 
living  with  them;  Adams  Booth  Co.  v.  Reid,  112  Fed.  106,  holding  son's  residing 
with  father  on  premises  not  such  possession  as  constitutes  constructive  notice; 
Smith  v.  Yule,  31  Cal.  180,  89  A.  D.  167,  holding  mortgagee  not  chargeable  with 
notice  of  unrecorded  conveyance  to  one  in  possession  jointly  with  mortgagor; 
Louisville  ft  N.  R.  Co.  v.  Qulf  of  Mexico  Land  k  Improv.  Co.  82  Miss.  180,  100  A. 
S.  R.  627,  33  So.  845,  holding  subsequent  grantee  not  charged  with  notice  from 
mixed  possession  by  grantor  and  prior  grantee;  Jeffersonville,  M.  k  I.  R.  Co.  v. 
Oyler,  82  Ind.  394,  holding  railroad's  occupying  part  of  land  under  unrecorded 
conveyance  not  notice  of  title  to  remaining  part. 
Notice,  effect,  etc.,  of,  generally. 

Cited  in  Holcroft  ▼.  Hunter,  3  Blackf.  147,  charging  remote  assignee  of  land- 
office  certificate  with  notice  of  original  assignor's  equity;  Garrard  v.  Pittsburgh  4 
C.  R.  Co.  29  Pa.  154,  holding  one  receiving  railroad  bond  from  president  as  col- 
lateral for  private  debt  not  bona  fide  holder;  McCray  v.  Clark,  82  Pa.  457»  3  W.  N. 
C.  451,  34  Phi  la.  Leg.  Int.  78,  holding  it  proper  to  serve  vendee  upon  issuance  of 
sci.  fa.  to  revive  judgment,  plaintiff  having  knowledge  of  the  conveyance;  Alex- 
ander V.  Kerr,  2  Rawle,  83,  19  A.  D.  616  (dissenting  opinion),  to  point  that  ad- 
joining owner  should  notify  prospective  buyer  of  injuries  suffered  from  dam. 

Cited  in  note  in  13  L.R.A.(N.8.)  78,  on  requisites  and  sufficiency  of  notice  of 
title  by  possession  of  land. 
Ejectment,  nature  of. 

Cited  in  Seitzinger  v.  Ridgway,  9  Watts,  496  (dissenting  opinion),  on  right  to 
maintain  ejectment  to  obtain  possession  under  articles  of  agreement;  Thompson  v. 
Bennet,  Smith  (N.  H.)  327,  to  point  that  possession  may  be  good  defense  in  eject- 
ment; Qlidden  v.  Struple,  23  Phila.  Leg.  Int.  388  (dissenting  opinion),  on  equi- 
table nature  of  ejectment. 

•  AM.  DBC.  411,  STUIiTZ  y.  DICKET,  5  BINN.  285. 
Customs  and  nsages,  effect  of. 

Cited  in  Hehne  v.  PhiUdelphia  L.  Ins.  Co.  61  Pa.  107,  100  A.  D.  621,  26  Phila. 
Leg.  Int.  268,  1  Phila.  Leg.  Qaz.  148.  allowing  proof  of  custom  in  conflict  with  for- 
feiture clause  of  insurance  policy;  First  Nat.  Bank  v.  Fiske,  133  Pa.  241,  19  A. 
S.  R.  635,  7  L.R.A.  209,  19  Atl.  554,  25  W.  N.  C.  454,  47  Phila.  Leg.  Int.  311, 
allowing  proof  of  wool  traders'  usage  in  drawing  drafts;  Com.  v.  Lehigh  Valley  R. 
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Co.  166  Piu  162,  27  LJLA.  231,  30  AtL  836,  36  W.  N.  a  506,  extending  rules  nga 
lating  judgment  by  default  in  eivil  cteet  to  eriminal  proeecutions  of  corporations; 
Lowry  t.  Stotxer,  7  Phila.  307,  27  Phila.  Leg.  Int  236,  2  Phila.  Leg.  Gas.  229,  3 
Brewst.  452,  denying  authority  of  lodge  oiBcer  to  suspend  oifieer  of  8id>ordinate 
lodge;  Lcaeh  v.  Pwidns,  17  Me.  462,  35  A.  D.  268,  holding  proof  of  custom  that 
persons  jointly  interested  in  ship  building  were  liable  individually  only  inadmis- 
sible; Power  V.  Kane,  5  Wis.  265,  criticising  Talidity  of  real  estate  brokers'  unge 
to  chaige  certain  commission;  United  States  t.  Arredondo,  6  Pet.  691,  8  L.  ed.  547, 
giving  effect  to  custom  respecting  land  titles  in  construing  treaty  with  Spain. 

Cited  in  notes  in  50  A.  D.  102,  on  customs  of  landlord  and  toiant  and  their  va- 
lidity; 2  L.RJL  709,  on  necessity  of  pleading  local  customs  and  ussges;  25  A.  D. 
372,  on  admimibility  of  evidence  of  usage. 
—  As  lo  way-goiBg  crops. 

Cited  in  Demi  v.  Bossier,  1  Penr.  ft  W.  224,  holding  that  usage  and  gaumi 
understanding  of  country  as  to  tenant's  ri^t  to  way-going  crop  forms  part  of 
contract  of  lease;  Foster  v.  Bobinson,  6  Ohio  St  90,  allowing  proof  of  custom  oi 
way-going  crop;  Biggs  v.  Brown,  2  Serg.  ft  R.  14,  holding  under  tenant  entitled  by 
custom  to  way-going  crop;  Myers  v.  Elmer,  24  Lane  L.  Rev.  347,  holding  tenant 
taking  land  with  crop  on  it  not  entitled  to  way-going  crop;  Comfort  v.  Duncan,  1 
Miles  <Pa.)  229,  allowing  lessee  growing  crop  as  emblements  notwithstanding  he 
took  the  land  with  crops  thereon;  Loose  v.  Scharff,  6  Pa.  Super.  Ct.  153,  holding 
purchaser  of  land  entitled  to  crop  as  against  prior  execution  creditor  notwith- 
standing landlord  entitled  to  way-going  crop;  Reeder  v.  Sayre,  70  N.  Y.  180,  26  A. 
R.  567,  denying  existence  of  custom  entitling  year  to  year  tenant  to  way-goiog 
crop. 

Cited  in  note  in  11  L.ILA.  801,  on  effect  of  local  custom  on  right  to  emble- 
ments. 

Torts  concerning  land  and  crops,  what  proper  action  for. 

Cited  in  Myers  v.  White,  1  Rawle,  353,  holding  lessor  reserving  crop  entitled 
to  maintain  trespass  against  sheriff  wrongfully  levying  thereon;  Forsythe  v. 
Price,  8  Watts,  282,  34  A.  D.  465,  holding  tenant  entitled  to  maintain  trespass  for 
injury  done  his  crop  after  expiration  of  term;  Mumma  v.  Harrisburg  P.  Mt.  J.  ft 
L.  R.  Co.  1  Pearson  (Pa.)  65,  holding  heirs  proper  parties  in  trespass  for  injuries 
to  realty  accruing  after  ancestor's  death;  Backentoss  v.  Stabler,  33  Pa.  251,  75 
A.  D.  592,  sustaining  action  of  trover  by  vendor  reserving  crop  against  vendee 
converting  same;  Narehood  v.  Wilhelm,  69  Pa.  64,  3  htgaA  Qaz.  361,  holding  eject- 
ment would  not  lie  by  grantee  against  grantor  exercising  reserved  right  to  cut 
timber. 
Rights  of  tenant  or  cropper. 

Cited  in  Woodward  v.  Carl,  3  Luseme  Leg.  Reg.  227,  denying  right  of  one  hiring 
land  for  a  summer  crop  to  lumber  deposited  by  flood  on  the  land. 

Cited  in  reference  note  in  53  A.  D.  208,  on  sufficiency  of  possession  to  m^inf^iw 
trespass  quare  dauntm  fregit  against  mere  wrongdoer. 

Cited  in  notes  in  15  £.  R.  C.  566,  on  right  of  tenant  to  way-going  crop;  69  A.  D. 
515,  on  right  of  tenant  to  emblements,  etc.,  after  expiration  of  his  tenn. 

6  AM.  DBC.  417,  McINTIRB  T.  WARD,  5  BINN.  Sf«. 
Acknowledgments  and  attestations,  essentials  to  Taildlty  of. 

Cited  in  Hornbeck  v.  Mutual  BMg.  ft  L.  Asso.  36  PhiU.  Leg.  Int  321,  holding 
certificate  certifying  contents  of  deed  "made  fully**  (omitting  'Tmown")  vaHd; 
Deen  v.  Wills,  21  Tex.  642,  holding  it  unnecessary  that  certificate  recite  that  wit^ 
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to  deed  signed  at  grantor's  request;  Rhoades  v.  Selin,  4  Wash.  C.  C.  715, 
Fed.  Cas.  No.  11,740,  holding  that  certain  stotute  requires  certificate  to  state  that 
ofRcer  taking  acknowledgment  is  chief  officer;  Com.  ex  rel.  Crispin  v.  Jones,  3  Serg. 
ft  R.  168,  holding  justice's  certificate  must  show  apprentice's  assent  to  assignment 
of  indenture;  Canandarqua  Academy  v.  McKechnie,  90  N.  Y.  018,  holding  at- 
testation clause  reciting  witness  knew  party  executing  deed,  he  being  described 
therein  as  president,  sufficient. 

Cited  in  reference  notes  in  15  A.  D.  611;  31  A.  D.  541,— on  sufficiency  of  ac- 
knowledgment; 57  A.  D.  196,  on  necessity  and  character  of  acknowledgments  in 
deed. 

Cited  in  note  in  108  A.  S.  R.  532,  on  general  rule  as  to  requirements  of  cer- 
tificates of  acknowledgment. 

Distinguished  in  Cassell  t.  Cooke,  8  Serg.  ft  R.  268,  11  A.  D.  610,  holding  jus- 
tices of  peace  of  certain  district  not  authorized  to  take  acknowledgments. 
—  Of  married  woman. 

Cited  in  Hughes  v.  Lane,  11  111.  123,  50  A.  D.  436;  Dengenhart  v.  Cracraft,  36 
Ohio  St.  549, — acknowledgment  of  deed  by  wife  in  substantial  compliance  with 
certain  statute  valid;  Talbot  v.  Simpson,  Pet.  C.  C.  188,  Fed.  Cas.  No.  13,730; 
Den  ex  dem.  Hadley  v.  Geiger,  9  N.  J.  L.  225, — holding  certificate  substantially 
certifying  voluntary  execution  and  wife's  private  examination  valid;  Jamison 
V.  Jamison,  3  Whart.  457,  31  A.  D.  536,  holding  certificate  of  acknowledgment  of 
deed  by  married  woman  not  bad,  because  it  contains  express  "seal  and  acknowl- 
edge" instead  of  "seal  and  deliver"  and  omits  word  "compulsion"  if  its  equivalent 
is  used;  Chanvin  v.  Wagner,  18  Mo.  531,  holding  acknowledgment  reciting  wife 
was  "made  acquainted"  with  deed  sufficient  under  statute  requiring  that  deed  be 
"explained;"  Hornbeck  v.  Mutual  Bldg.  ft  L.  Asso.  88  Pa.  64,  holding  certificate  of 
acknowledgment  by  married  woman  otherwise  correct  not  bad  for  omitting  word 
"known"  after  "fully"  in  statement  that  contents  were  made  fully  known  to  her; 
Pickens  v.  Knisely,  29  W.  Va.  1,  11  S.  £.  932,  holding  certificate  reciting  that  wife 
declared  she  "had  willingly  acknowledged"  deed  sufficient;  Calumet  ft  C.  Canal 
ft  D.  Co.  V.  Russell,  68  111.  426,  sustaining  wife's  acknowledgment,  otherwise 
good,  reciting  that  "contents  and  meaning  of  said  husband"  were  explained; 
Shaller  v.  Brand,  6  Binn.  435,  6  A.  D.  482,  holding  certificate  reciting  wife's  ex- 
amination apart  from  husband  and  her  consenting  voluntarily  to  deed  sufficient; 
Jourdan  v.  Jourdan,  9  Serg.  ft  R.  268,  11  A.  D.  724,  holding  certificate  certify- 
ing that  wife  voluntarily  consented  invalid  where  separate  examination  required; 
Sibley  v.  Johnson,  1  Mich.  380,  holding  certificate  reciting  wife's  examination 
apart  from  husband  not  compliance  with  statute  requiring  private  examination; 
Miller  ▼.  Wentworth,  82  Pa.  280,  4  W.  N.  C.  82,  33  Phila.  Leg.  Int.  436,  holding 
fact  that  acknowledgment  otherwise  valid  was  taken  short  time  before  wife's 
executing  deed  immaterial;  Kavanaugh  v.  Day,  10  R.  I.  393,  14  A.  R.  691,  hold- 
ing certificate  reciting  wife's  acknowledgment,  and  deed's  explanation  to  her,  suf- 
ficient evidence  that  deed  was  shown  her. 

Cited  in  reference  notes  in  72  A.  S.  R.  928,  on  acknowledgments  by  married 
women;  36  A.  D.  90,  on  sufficiency  of  married  woman's  certificate  of  acknowledg- 
ment to  deed. 

Cited  in  note  in  41  A.  D.  179,  on  substantial  compliance  of  acknowledgment  by 
married  woman  with  statute. 

Distinguished  in  Kunkle  v.  Davidson,  31  Pa.  Co.  Ct.  298;  Steele  v.  Thompson,  14 
Serg.  ft  R,  84,— holding  it  essential  that  certificate  show  contents  of  deeds  were 
made  known  to  wife. 

Limited  in  Evans  v.  Com.  4  Serg.  ft  R.  272,  8  A.  D.  711,  holding  that  certificate 
of  acknowledgment  must  show  wife's  voluntary  execution  of  deed. 
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Critidnd  Ib  WatMO  t.  Meroer,  6  Serg.  ft  R.  40,  9  A.  D.  411,  holdiag  eertificata 
reeiting  wifc^s  examinmtkm  apart  and  ber  acknowledging  jointly  with  husband 
insuAeioit. 

•  AM.  DEC.  4S0,  McCORKIiE  ▼.  BINN8,  S  BINN.  S40. 
Kridenoe;  proof  of  handwriting. 

Cited  in  Lyon  v.  Lyman,  0  Conn.  65,  holding  writings  admittedly  genuine  ad- 
missible for  purposes  of  comparison;  Calkins  v.  State,  14  Ohio  St  222,  admitting 
expert  testimimy  comparing  disputed  paper  with  one  proved  to  be  genuine;  Baker 
V.  Haines,  6  Whart  284,  36  A.  D.  224,  holding  that  genuineness  of  writing  offered 
as  htaudard  of  comparison  must  be  clearly  established;  Depue  v.  Place,  7  Pa,  428, 
holding  writing  offered  as  basis  of  comparison  must  be  clearly  identified;  Callan  ▼. 
(;ayk>rd,  3  WatU,  321;  Farmers'  Bank  v.  Wliitchill,  10  Serg.  A  R.  110, — ^permitting 
compariHon  of  hands  in  corroboration  of  other  testimony;  Myers  y.  Toscan,  3  N. 
H.  47,  on  admissibility  of  writings  for  purpose  of  comparison  in  corroboration  of 
other  testimony;  Travis  v.  Brown,  43  Pa.  0,  82  A.  D.  540,  on  proof  of  hand- 
writing by  comparison;  State  v.  Givens,  5  Ala.  747,  holding  paper  irrelevant  to 
itisue  inadmissible  as  standard  of  comparison  though  its  genuineness  admitted; 
Bragg  v.  Colwell,  10  Ohio  St.  407,  disallowing  as  standard  of  comparison  paper 
not  in  case  nor  admitted  to  be  genuine;  Scott  v.  Horn,  9  Pa.  407,  on  proof  of  seal- 
ing of  note;  Jumpertz  v.  People,  21  111.  375  (dissenting  opinion),  as  comparisoii 
of  handwriting. 

Cited  in  reference  notes  in  17  A.  D.  569,  28  A.  D.  324;  35  A.  D.  732,— <m  evi- 
dence as  to  handwriting;  36  A.  D.  227,  on  comparison  of  handwritings;  25  A.  D. 
141,  on  comparison  of  disputed  signature  with  genuine  one;  22  A.  D.  776,  on 
competency  of  witness  whose  name  has  been  forged. 

Cited  in  notes  in  62  L.RJL  855,  on  comparison  of  handwriting;  12  L-R.A,  460, 
on  expert  and  opinion  testimony  as  to  handwriting;  65  L.RJL  96,  on  eomparison 
of  marks. 
Libel,  what  oonstltules. 

Cited  in  Barr  v.  Moore,  87  Pa.  385,  30  A.  R.  367,  holding  libel  to  be  any  niali- 
cious  publication,  written,  printed  or  painted  which  by  words  or  signs  tends  to 
expose  a  person  to  contempt,  ridicule,  hatred  or  degradation  of  character ;  Gaither 
V.  Advertiser  Co.  102  Ala.  458,  14  So.  788,  holding  newspaper  publication  reflect- 
ing  on  one's  business  capacity  a  libel ;  Barr  v.  Moore,  36  Phila.  Leg.  Int.  56,  6  W. 
N.  C.  273,  holding  publication  charging  political  chairman  with  being  tool  of 
corrupt  ring  a  libel;  Keemle  v.  Sass,  12  Mo.  409,  holding  publication  insinuating 
boat's  agent  withheld  papers  entrusted  him  a  libel;  Rice  v.  Simmons,  2  Harr. 
(Del.)  417,  31  A.  D.  766,  holding  publication  insinuating  that  another  intended 
putting  in  circulation  stolen  receipts,  a  libel;  Com.  v.  Applegate,  33  Pa.  Co.  Ct. 
587,  holding  valentine  to  effect  recipient  was  a  scandel-monger,  a  criminal  libel ; 
Nelson  v.  Musgrave,  10  Mo.  648,  holding  wTiting  of  one  that  he  is  a  liar,  ooanter- 
feiter  and  without  friends,  etc.,  constitutes  libel;  Cramer  v.  Noonan,  4  Wis.  231, 
holding  publication  alleging  one  '^forged  sentiments  and  words*'  for  another  not  a 
libel. 

Cited  in  reference  notes  in  31  A.  D.  780,  on  what  is  libel;  52  A.  D.  770,  on  action 
for  publication  of  writing  calculated  to  reflect  shame  and  disgrace  on  another  or 
to  hold  him  up  to  ridicule,  hatred,  and  contempt. 

Cited  in  notes  in  21  A.  D.  114,  <m  what  is  libel;  9  B.  R.  C.  14,  on  greater  ac- 
tionability of  written  over  respoken  defamatoiy  words;  116  A.  S.  R.  810,  812,  on 
cliaracter  of  language  as  libelous  per  $9  where  it  tends  to  disgrace,  degrade,  or 
ostracize  plaintiff. 
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*- Proof  of. 

Cited  in  Pittoek  t.  O'Niell,  63  Pa.  253,  S  A.  R.  544,  holding  truth  of  innuendo 
in  action  for  libel  for  the  jury;  Haeelton  Coal  Co.  t.  Megargel,  4  Pa.  324,  holding 
prosecutor's  production  of  signed  certificate  not  proof  of  its  making  and  issuance 
by  defendant. 
Competency  or  misconduct  of  Jnrors. 

Cited  in  Bracken  t.  Preston,  1  Pinney  (Wis.)  305,  Burnett,  220,  holding  justice 
inquiring  into  juror's  qualification  not  required  to  swear  him;  Shomo  v.  Zelgler, 
31  Phila.  Leg.  Int.  205,  2  Legal  Chron.  121,  10  PhiU.  611,  refusing  to  set  aside 
Terdiet  because  of  subsequent  conversation  of  juror  complaining  of  time  he  lost. 

Cited  in  note  in  18  L.R.A.  476,  on  alienage  of  juror  as  groimd  for  new  trial. 

—  Time  to  raise  objection. 

Cited  in  Francis  v.  Philadelphia,  C.  ft  J.  Pass.  R.  Co.  13  Montg.  Co.  L.  Rep. 
176;  Bentz  t.  South  Bethlehem,  7  North  Co.  Rep.  107, — ^holding  party  must  give 
prompt  notice  of  juror's  misconduct;  Com.  v.  Reber,  10  Pa.  Dist.  R.  683,  holding 
same  of  his  knowledge  of  juror's  disqualification;  Qivens  v.  State,  6  Tex.  343, 
denying  motion  for  new  trial  founded  on  bias  of  juror  known  before  trial;  Com. 
V.  Hanlon,  8  Phila.  423,  2  Legal  Gaz.  397,  27  PhiU.  Leg.  Int.  413,  3  Brewst.  (Pa.) 
461,  denying  motion  for  new  trial  because  of  improper  opening  of  state's  counsel ; 
Com.  V.  Flanagan,  7  Watts  k  S.  415,  denying  new  trial  asked  because  the  public 
mind  was  against  accused;  State  v.  Beasley,  32  La.  Ann.  1162,  holding  illegality 
of  the  drawing  of  the  jury  not  open  to  accused  after  trial;  State  v.  Turner,  6  La. 
Ann.  309,  denying  motion  in  arrest  of  judgment  notwithstanding  grand  juror  was 
of  petty  jury;  Owen  v.  Schmidt,  14  Phila.  183,  37  Phila.  Leg.  Int.  82,  holding 
investigation  made  by  court  at  instance  of  plaintiff  on  defendant's  being  seen 
conversing  with  juror  proper;  Dilworth  v.  Com.  12  Gratt.  689,  65  A.  D.  264, 
granting  traverser  new  trial  he  having  objected  to  grand  juror's  serving  on  petty 
jury ;  Houpt  y.  Hendler,  12  Luzerne  Leg.  Reg.  232,  holding  drinking  of  intoxicat- 
ing liquor  to  excess  by  juror  during  intermission  not  ground  for  new  trial  at  in- 
stance of  party  who  knew  thereof  and  did  not  object  to  proceeding  with  trial; 
Reese  v.  Payne,  12  Luzerne  Leg.  Reg.  179,  holding  reference  by  counsel  in  address- 
ing jury  to  action  of  jury  on  former  trial  to  which  no  objection  is  taken  not  ground 
for  new  trial. 

—  Admlaatblllty  of  evidence  of  conduct  of  Jury. 

Cited  in  Knight  v.  Epsom,  62  N.  H.  356,  admitting  evidence  to  show  verdict  re- 
sult of  compromise;  State  v.  Howard,  17  N.  H.  171,  holding  evidence  of  verdict 
juror  was  in  favor  of  rendering  admissible;  Woodward  v.  Leavitt,  107  Mass.  453, 
9  A.  R.  49,  admitting  evidence  of  juror's  opinion  expressed  before  trial  but  ex- 
cluding evidence  of  deliberations  of  jury  room. 

•  AM.  DEO.  424,  SAVAGE  t.  PLEASANTS,  5  BINN.  40S. 
Esenae  for  derlatlon. 

Cited  in  reference  notes  in  39  A.  D.  550,  on  what  constitutes  deviation;  41  A.  D. 
601,  on  delay  and  deviation;  12  A.  D.  627,  on  effect  of  delay  and  deviation  on 
insurance  policy. 

Cited  in  note  in  9  E.  R.  C.  418,  on  peril  as  excuse  for  deviation  from  contract 
of  insurance. 
Atmndonment  of  Insured  vessel. 

Cited  in  reference  notes  in  22  A.  D.  349,  on  abandonment  of  insured  property; 
28  A.  D.  252,  on  abandonment  of  insured  vessel;  19  A.  D.  288;  22  A.  D.  136,— 
as  to  when  abandonment  can  be  made;  33  A.  D.  733,  on  necessity  of  making 
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abaadoBBCBt  withia  reMOOAble  and  oonTenient  time  after  loss;  22  A.  D.  136,  <m 
iUieit  tnuk. 

Cited  ia  aotM  iB  1  S.  R.  0.  80»  om  aeoeaiity  for  actual  oaptare  to  justify  i>- 
nared  Ib  abandonif  Tetael ;  68  A.  D.  674,  oa  marine  inearanoe. 

Cited  ia  aote  ia  1  B,  R.  C.  140,  oa  neeeeeity  for  reaaonable  notiee  to  insuren 
of  iateatka  to  abaadoa  after  receipt  of  iafonaation  jusiifyiag  it. 
FmdiBiaf  «aaae,  what  la. 

Cited  ia  Pittibar^  t.  Oder,  22  Pa.  54,  60  A.  D.  66,  holdiag  unsafe  wharf 
proximate  oauae  of  injury  to  Teeeel  injured  in  backing  out  therefrom;  Dole  y. 
New  Snglaad  Mnt  Mariae  las.  Co.  2  CUff.  884,  Fed.  Cks.  No.  3,866,  holdii^ 
homiaf  by  rebels  of  captured  ship  part  of  the  capture  and  not  within  the  pofiey; 
Leaaan  y.  New  Brauafels,  13  Tex.  Ciy.  App.  336,  36  S.  W.  341,  bidding  municipal- 
ity liable  for  fire,  its  water  supply  failing. 

6  AM.  DEC.  428,  ^ONB8  T.  MOORE,  6  BINN.  678. 
What  will  reoftoye  bar  of  statute  of  limitations. 

Cited  in  McCormick  y.  Brown,  36  Cal.  180,  96  A.  D.  170,  holding  offer  to  pay 
part  of  debt  IntuiBcient  to  remove  bar  of  statute ;  Kahrs  y.  New  York,  98  App.  Dit. 
233,  90  N.  Y.  Supp.  793,  holding  that  more  than  acknowledgment  is  required  to 
raise  bar  of  statute;  Bangs  y.  Hall,  2  Pidc.  368,  13  A.  D.  437,  holding  admisskm 
of  barred  debt  accompanied  by  counterclaims  insufficient;  Sutton  y.  Burruss.  9 
Leigh,  381,  33  A.  D.  246,  holding  acknowledgment  of  correctness  of  plaintiff's 
account  with  daim  of  offsets  and  promise  to  settle  differences  insufficient ;  Eckert 
y.  Wilson,  12  Serg.  &  R.  393,  holding  defendant's  assenting  to  plaintiff's  account 
and  demanding  the  balance  due  him  insufficient;  Danforth  v.  Culyer,  11  Johns.  146, 
6  A.  D.  361,  holding  admitting  ih%  note's  execution  coupled  with  statement  of  in- 
tention to  plead  limitations  insufficient;  Perley  y.  Little,  3  Me.  97,  holding  de- 
fendant's statement  that  he  would  pay  what  he  owed  but  that  he  owed  nothingri 
insufficient;  Fries  y.  Boisselet,  9  Serg.  k  R.  128,  11  A.  D.  683,  holding  statement 
of  an  intention  to  haye  paid  but  for  plaintiff's  inciyility  insufficient;  Thurmond  y. 
Trammell,  28  Tex.  371,  91  A.  D.  321,  holding  defendant's  admitting  title  to  chat- 
tel in  plaintiff  accompanied  by  refusal  to  submit  thereto  insufficient ;  Crawford  ▼. 
Childress,  1  Ala.  482,  holding  acknowledgment  insulBcient  to  reyiye  barred  actios 
on  bond;  Butterworth  y.  Snayely,  24  Lane.  L.  Rey.  388,  holding  admission  of  cor- 
rectness of  account  and  promise  to  pay  in  full  sufficient;  Pinkerton  y.  Bailey,  8 
Wend.  600,  holding  promise  to  settle  sufficient;  Miles  y.  Moodie,  3  Serg.  A  R. 
211,  holding  promise  to  write  another  "to  attend  to  the  business"  sufficient;  Stan- 
ton y.  Stanton,  2  N.  H.  426,  holding  defendant's  promise  to  pay  note  if  he  made  it, 
sufficient;  Re  Smith,  1  Ashm.  (Pa.)  362,  to  point  that  acknowledgment  by  admin- 
istrator operates  to  remoye  bar  of  statute;  Russell  y.  Buck,  11  Vt.  166  (dissenting 
opinion),  to  point  that  new  promise  to  pay  existing  del>t  is  not  without  considera- 
tion. 

Cited  in  reference  notes  in  6  A.  D.  363,  on  effect  of  acknowledgment  of  debt 
barred  by  statute;  11  A.  D.  686,  on  acknowledgment  justifying  presumption  of 
new  promise;  18  A.  D.  662,  on  sufficiency  of  acknowledgment  to  reyiye  debt  barred 
by  limitation;  12  A.  D.  173,  on  what  acknowledgments  and  promises  are  sufficient 
to  remoye  bar  of  statute  of  limitations;  47  A.  D.  676,  on  admowledgment  that  debt 
exists  as  basis  for  new  cause  of  action. 

Cited  in  notes  in  23  A.  D.  588,  on  acknowledgment  to  ranoye  bar  of  limitations; 
102  A.  S.  R.  769,  on  what  constitutes  an  express  or  implied  promise  to  pay  which 
will  suspend  running  or  remove  bar  of  limitations. 
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1  Distinguished  in  De  Forest  v.  Hunt,  8  Conn.  179,  on  sufficiency  of  acknowledg- 

niMt  coupled  with  refusal  to  pay. 
Propriety  of  declarlnsr  on  ori|:inaI  demand. 

Cited  in  Butcher  v.  Hixton,  4  Leigh,  519,  holding  action  of  debt  on  barred 
promise  not  supported  by  proof  of  new  promise;  Glenn  v.  McCullough,  2  McCord, 
L.  212;  Lindsay  v.  Jamison,  4  McCord,  L.  93, — holding  new  promise  to  personal 
representative  insufficient  to  support  action  on  barred  promise  to  decedent;  Stevens 
T.  Gregg,  10  Serg.  &  R.  234,  holding  counts  stating  promises  to  administrator 
properly  joined  with  counts  stating  promises  to  intestate;  Worden  v.  Worthington, 
2  Barb.  368,  to  point  replication  of  promise  to  executor  a  departure  when  pleaded 
to  plea  of  limitations  to  promise  to  testator;  Ridgeway  v.  English,  22  N.  J.  L. 
409,  holding  action  on  barred  promise  to  ieme  sole  unsupported  by  new  promise 
to  her  while  married;  Gillingham  v.  Brown,  178  Mass.  417,  55  L.R.A.  320,  60 
N.  E.  122,  holding  part  payment  under  verbal  agreement  to  pay  in  instalments 
insufficient  to  sustain  one  action  for  entire  debt. 

Distinguished  in  Fritz  v.  Thomas,  1  Whart.  66,  29  A.  D.  39,  holding  adminis- 
trator acknowledging  intestate's  barred  debt  not  liable  in  official  capacity  thereon ; 
Golea  ▼.  Kelsey,  2  Tex.  54,  47  A.  D.  661  (dissenting  opinion),  on  propriety  of  de- 
claring on  original  promise  where  there  is  a  new  promise. 

Disapproved  in  Betton  v.  Cutts,  11  N.  H.  170,  holding  defendant's  new  promise 
made  prior  to  appointment  of  administrator  sufficient  to  sustain  action  on  original 
demand. 
Who  may  walTe  statute  of  limitations. 

Cited  in  Bell  v.  Morrison,  1  Pet.  351,  7  L.  ed.  174;  Brewster  y.  Hardeman, 
1  Dudley  (Ga.)   138;  Levy  v.  Cadet,  17  Serg.  ft  R.  126,  17  A.  D.  650;  Seanght 
V.  Craighead,  1  Penr.  ft  W.   135, — holding  partner's  admissi(Mi  of  barred  debt 
made  after  dissolution  not  binding  on  other  members;  Lowther  v.  Chappell,  8  Ala. 
353,  42  A.  D.  643,  holding  sureties  of  barred  debt  unaffected  by  principal's  ac- 
knowledgment thereof;  Exeter  Bank  v.  Sullivan,  6  N.  H.  124,  holding  party  pay- 
ment by  one  joint  debtor  not  operative  against  codebtor;  Sutherlin  v.  Roberts, 
4  Or.  378,  holding  part  payment  by  administrator  of  joint  debtor  sufficient  to 
toll  statute  as  to  codebtor;  Craig  v.  Callaway  County  Court,  12  Mo.  94    (dis- 
senting opinion),  on  power  of  one  joint  obligor  to  revive  debt  as  to  co-obligor; 
Lingan  v.  Henderson,  1  Bland,  Ch.  236,  to  point  that  new  promise  by  one  heir- 
at-law   insufficient  to  bind   others  on  ancestor's  barred   liability;    Hodgdon  v. 
Wliite,  11  N.  H.  208,  holding  administrator  entitled  to  have  realty  sold  to  pay 
claims  barred  by  limitations  but  acknowledged  by  him;  Biddel  v.  Brissolara,  56 
Cal.  374,  holding  mortgagor's  assignee's  assumption  of  mortgage  not  an  acknowl- 
edgment by  mortgagor. 
Wbo  may  plead  statute  of  limitations. 

Cited  in  Claghom's  Estate,  181  Pa.  600,  59  A.  S.  R.  680,  37  AtL  918,  to 
point  that  creditor  of  estate  may  plead  limitations  against  another's  claim  not- 
withstanding waiver  by  executor;  Man  v.  Warner,  4  Whart.  455,  holding  limita- 
tions available  to  executor  sued  on  testator's  note  notwithstanding  direction  in 
will  to  pay  debts;  Mcintosh  v.  Condron,  20  Pa.  Super.  Ct.  118,  holding  one 
may  estop  himself  to  plead  limitations  by  expressly  waiving  benefit  of  same. 
How  statute  of  limitations  pleaded. 

Cited  in  Smull's  EsUte,  3  Dauphen  Co.  Rep.  187,  24  Pa.  Co.  Ct.  124,  9  Pa. 
Diet.  R.  532,  holding  statute  of  limitations  operative  only  when  pleaded ;  Swenson 
v.  Walker,  8  Tes.  93  (dissenting  opinion),  upon  right  to  set  up  limitations  by 
demurrer. 
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Cited  in  reference  note  in  26  A.  S.  R.  699,  on  pleading  acknowledgment  or  new 
proniie  taking  contract  out  of  statute  of  frauds. 
Oontracu  of  laffnnta  and  bankrvpto,  acUons  ob. 

Cited  in  Henry  t.  Boot,  33  N.  Y.  S2$,  holding  infant's  exercising  acts  ol  owner- 
sliip  after  attaining  majoritj  ratification  of  his  contract;  Field's  Estate,  2 
Rawle,  361,  21  A.  D.  4M,  holding  specialty  debt  diaehaiged  by  bankruptcy  revived 
by  new  promise  as  simple  contract  debt. 

•  AM.  DEX;.  4SS,  PSMBERTON  t.  PARKB,  6  BINN.  eoi. 
Wllla,  ooBstmcUon  off  derises  and  bequests  to  classes. 

Cited  in  Gross's  Estate,  10  Pa.  360,  holding  devise  to  children  of  testator'ii 
brothers  includes  only  children  living  at  his  death;  Weaver's  Estate,  13  Lane.  L. 
Rev.  163,  holding  bequest  to  children  of  deceased  child  includes  only  children  liv- 
ing at  testator's  death;  Roger's  Estate,  2  Del.  Co.  Rep.  263,  holding  children  <4 
deceased  children  not  vnthin  bequest  to  children  of  life  tenants ;  Thompson  ▼.  Gar- 
wood, 3  Whart.  287,  31  A.  D.  502,  holding  in  construing  execution  of  a  power 
''children"  held  to  include  all  children  bom  during  currency  of  life  estate;  "Todd^s 
Estate,  33  Pa.  Super.  Ct  17,  holding  child  of  nephew  dying  prior  to  execution 
of  will  not  within  certain  provision  for  issue  of  deceased  nephews;  Bower's 
Estate,  11  Phila.  620,  33  Phila.  Leg-  Int.  229,  construing  devise  to  grandchildren 
to  take  effect  after  life  estate  as  vesting  at  time  of  testator's  death. 
—  Who  Inclnded  In  term  "dhlldren"  or  "grandchildren." 

Cited  in  Coates  v.  Street,  2  Ashm.  (Pa.)  12,  holding  grandchildren  not  included 
in  executory  devise  to  "children;"  Bamitx's  Appeal,  6  Pa.  264,  construing  word 
'^children"  in  will  to  include  grandchildren;  McGinnis  v.  Foster,  4  Ga.  377.  to 
point  that  word  "children"  is  not  inclusive  of  grandchildren;  Morton's  Estate, 
26  Pittsb.  L.  J.  N.  8.  403,  holding  great  grandchildren  included  in  devise  to 
"grandchildren"  if  tesUtor  so  intended;  Stoudt's  EsUte,  86  Pa.  386,  35  Phila. 
Leg.  Int.  260,  6  W.  N.'  C.  247,  holding  construing  word  "heirs"  in  will  as  synony- 
mous with  "children,"  and  creating  life  estate;  Morton's  Estate,  32  Pittsb.  L.  J.  N. 
8.  406,  holding  that  issue  of  deceased  grandchildren  will  take  parentis  share  under 
devise  to  widow  and  childroi  for  life,  the  share  of  any  deceased  child  learing  "is- 
sue" to  be  paid  to  his  children,  and  on  death  of  last  surviving  child  remainder  in 
fee  to  "grandchildren." 

ated  in  reference  notes  in  28  A.  D.  686;  29  A.  D.  274;  33  A.  D.  519,— as  to 
when  grandchildren  are  included  in  devise  to  "children." 

Distinguished  in  Tier  v.  Pennell,  I  Edw.  Ch.  354,  holding  grandchild  not  en- 
titled to  share  with  child  in  devise  to  "children  of  A." 

•  AM.  DB€.  4S6,  SMITH  ▼.  EVKNS,  •  BINN.  162. 
Variance  In  amount  on  sale  of  land. 

Cited  in  Winston  v.  Browning,  61  Ala.  80,  holding  that  on  sale  of  speei6e  tract 
mutual  mistake  as  to  quantity,  not  boundaries,  no  ground  for  rescission;  Noble  v. 
Googins,  99  Mass.  231,  holding  that  in  purchase  for  gross  sum,  description  hy 
boundaries  on  adding  "more  or  less"  controls  quantity,  or  length  of  boundary 
line;  Coons  v.  North,  27  Mo.  73,  holding  sale  at  auction  of  particular  tract  con- 
taining 80  acres  "more  or  less,"  a  sale  by  tract  not  acreage,  though  bidding  by 
acre;  Gray  v.  Temple,  36  Mo.  494,  holding  that  metes  and  bounds  and  descriptive 
calls  control  call  for  quantity  unless  contrary  clearly  appears;  Boot  t.  Puff,  3 
Barb.  353,  holding  that  description  by  metes  and  bounds  governs  though  followed 
by  positive  description  by  acreage;  Ashcom  v.  Smith,  2  Penr.  &  W.  211,  21  A.  IX 
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437,  holding  sale  by  acreage  of  uncertain  quantity  valid  though  quantity  greater 
than  suppoeed;  Philips  v.  Scott,  2  Watts,  318,  holding  that  quantity  stated  in  of- 
ficial survey  will  be  held  correct  in  contract  of  sale  with  reference  to  it;  Dickinson 
V.  Voorhees,  7  Watts  &  353,  holding  deficiency  in  one  of  several  tracts  deeded  no 
defense  to  mortgage  for  purchase  price;  Laige  v.  Penn,  6  Serg.  ft  R.  488,  holding 
that  deed  describing  land  by  natural  boundaries,  by  reference  to  map,  and  also  by 
quantity,  does  not  covenant  quantity  correct;  Riddle  v.  Foster,  32  Pa.  163,  holding 
vendor  not  liable  because  excepted  tract  previously  conveyed  whose  lines  were  visi- 
ble contained  90  acres,  not  85  acres,  exact  measure  as  deed  called;  Hassel  v.  Del- 
inger,  24  Lane  L.  Rev.  823,  holding  contract  to  sell  30  acres  'inore  or  less''  satis- 
fied by  tender  of  deed  for  39  acres;  Depue  v.  Sergent,  21  W.  Va.  320,  holding  sale  of 
specific  tract  as  containing  so  many  acres  ''more  or  less"  a  sale  in  gross,  not  by 
acre;  Newman  v.  Kay,  57  W.  Va.  98,  68  L.R.A.  908,  49  S.  E.  926,  4  A.  ft  £.  Ann. 
Cas«  39,  holding  that  equity  will  not  remove  solely  for  mutual  mistake  as  to 
quantity  on  sale  in  gross,  though  difference  great;  Stebbins  v.  Eddy,  4  Mason,  414, 
Fied.  Cas.  No.  13,342,  on  whether  statements  of  quantity  are  merety  descriptive  or 
of  the  essence;  Libby  v.  Dickey,  85  Me.  362,  27  Atl.  253,  on  effect  of  words  '*more 
or  less"  following  description  by  boundaries;  Davis  v.  Lottich,  46  N.  Y.  393,  on 
conclusiveness  of  written  instruments;  Mountcastle  v.  Moore,  11  Heisk.  481,  on 
character  of  mistake  against  which  equity  will  relieve;  Crislip  v.  Cain,  19  W.  Va. 

438,  on  rescission  of  contract  to  convey  for  mistake  of  quantity;  Pennybacker  v. 
lAidley,  33  W.  Va.  624,  11  S.  E.  39,  on  known  hazard  as  affecting  right  to  rescind 
contract. 

Cited  in  reference  notes  in  10  A.  D.  740,  on  sale  of  land  by  the  acre;  37  A.  D. 
562,  on  effect  of  use  in  deed  of  words  ''more  or  less." 

Cited  in  notes  in  125  A.  S.  R.  455,  on  misdescription  of  property  as  breach 
of  covenant  of  seisin;  37  A.  D.  390,  on  grantee's  right  to  equitable  relief  for  de- 
ficiency in  quantity  of  land. 

Distinguished  in  White  v.  Lowry,  27  Pa.  254,  holding  that  failure  of  title  to 
part  of  land  conveyed  is  pro  ianio  defense  against  payment  of  purchase  money; 
Bailey  v.  Snyder,  13  Serg.  ft  R.  160,  holding  contract  for  sale  of  land  vaguely 
described,  at  $20  per  acre,  a  sale  by  acreage. 

Doubted  in  Harrell  v.  Hill,  19  Ark.  102,  68  A.  D.  202,  holding  that  words 
^'more  or  less"  cover  only  small  differences  in  quantity. 
—  Effect  of  oonamnmating  agreement  off  sale. 

Cited  in  Phillbrook  v.  Emswiler,  92  Ind.  590,  holding  that  written  lease  merges 
all  previous  negotiations  even  in  writing;  Haggerty  v.  Pagan,  2  Penr.  ft  W.  533, 
holding  contract  to  sell  plantation  "containing  171  acres"  closed  by  execution  of 
deed  and  mortgage,  and  deficiency  no  defense  to  mortgage;  Galbraith  v.  Gal- 
braith,  6  Watts,  112,  holding  that  final  assignment  of  land  in  partition  cannot  be 
opened  up  because  of  small  variance  in  quantity  of  land;  Cronsiter  v.  Cronsiter, 
1  Watts  &  S.  442,  holding  previous  contract  merged  in  subsequent  conveyance 
and  purchase  money  mortgage  precluding  allowance  for  deficiency;  Hershey  v. 
Keemboetz,  6  Pa.  128,  denying  recovery  for  deficiency  on  contract  to  convey  tract 
containing  120  acres  at  $120  per  acre  consummated  by  deed;  Kreiter  v.  Bom- 
berger,  82  Pa.  159,  22  A.  R.  750,  33  Phila.  Leg.  Int.  304,  2  W.  N.  C.  685,  denying 
recovery  for  deficiency  when  contract  of  sale  is  consummated  by  deed  and  payment; 
Cougbenour  v.  Stauft,  77  Pa.  191,  32  Phila.  Leg.  Int.  99,  holding  contract  to  sell 
certain  land  containing  so  many  acres,  more  or  less,  closed  by  execution  of  deed; 
Landreth  v.  Howell,  24  Pa.  Super.  Ct.  210,  holding  sale  by  metes  and  bounds  of 
land  said  to  contain  6  acres,  consummnted  by  payment  binding  notwithstanding 
discrepancy. 

IMstinguished  in  Witbedc  v.  Waine,  16  N.  Y.  532,  holding  that  on  agreement  to 
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•ell  bj  acre  TarUaot  to  be  aeeounted  for,  giring  deed  on  part  pajinait  011I7,  does 
not  preelnde  actloa  for  deficiencj;  Neil  y.  Thompeon,  4  Watts,  405,  holdiiig  giving 
deed  not  neeenarilj  tueh  eonsommation  of  prior  agreemmt  to  aell  bj  acre  as  to 
preclude  action  for  exoets;  Byen  t.  Mulloi,  9  Watts,  266,  holding  that  ezeen- 
Uon,  in  pursuance  of  contract,  of  deed  acknowledging  payment,  does  not  estop 
vendor  to  show  consideration  unpaid;  Meloj  y.  Peterson,  00  Wis.  489,  76  N.  W. 
161,  holding  contract  procured  by  fraudulent  representations  not  merged  in 
subsequent  eonysgrance  when  vendee  still  ignorant  of  deficiencj  in  quantity. 

•  AM.  DEO.  4S9,  OBERMTBR  T.  NICHOLS,  6  BINN.  169. 
Independent  eoveiiaiits,  actions  on. 

Cited  in  Wade  v.  Killoug^,  3  Stew,  ft  P.  (Ala.)  431,  holding  vendor's  want  of 
title  no  defense  to  note  of  vendee  in  possession;  Pocono  Spring  Water  Ice  Oo.  y. 
American  Ice  Go.  214  Pa.  640,  64  AtL  308,  holding  breach  of  covenant  for  quiet 
enjojrment  no  defense  to  lessee's  failure  to  assume  certain  contract;  Grant  v. 
Johnson,  5  Barb.  161,  holding  under  certain  agreement  action  maintainable  for 
instalment  of  purchase  price  without  averring  tender  of  deed;  Quinlan  v.  Davis, 
6  Whart.  160,  holding  it  unnecessary  for  plaintiff  to  aver  performance  where 
oovoiants  independent;  Union  P.  R.  Co.  v.  Travelers'  Ins.  Co.  28  C.  C.  A.  1,  49  U. 
8.  App.  762,  83  Fed.  676,  holding  only  loss  of  profits  recoverable  on  railroad's 
failure  to  stop  train  as  agreed  at  hotel  erected  by  plaintiff;  Kauffman  y.  Raeder, 
64  LJt.A.  247,  47  C.  C.  A.  278,  108  Fed.  171,  to  point  that  breach  of  independent 
covenant  merely  gives  rise  to  action  for  damages;  Haydon  v.  St  Louis  ft  S.  F. 
R.  Co.  117  Mo.  App.  76,  03  S.  W.  833,  holding  allowing  cars  to  stand  on  switch 
in  breach  of  contract  not  ground  for  rescission  thereof;  Graver  v.  Soott,  33  Phils. 
Leg.  Int.  33,  holding  equity  will  not  enforce  purchase  as  to  one  lot  on  failure  of 
title  to  another  connected  therewith. 

Cited  in  reference  notes  in  65  A.  S.  R.  107,  on  dependent  and  independent 
covenants;  24  A.  D.  143,  on  dependent  and  independent  covenants  and  promises; 
24  A.  D.  06,  on  necessity  of  full  performance  by  plaintiff  where  there  are  de- 
pendent covenants;  26  A.  D.  626,  on  necessity  of  averring  performance  or  offer 
thereof  by  plaintiff. 
—  Coyenant  to  pay  rent. 

Cited  in  Prescott  v.  OttersUtter,  86  Pa.  634,  36  Phila.  Leg.  Int  323,  holding 
landlord  failing  to  perform  covenants  to  improve  premises  entitled  to  rent  less 
damages  to  tenant  from  failure  to  perform;  Pickens  v.  Bosell,  11  Ind.  276,  holding 
certain  agreements  by  lessor  independent  of  lessee's  agreement  to  pay  rent;  Pres- 
cott  V.  Otterstatter,  70  Pa.  462,  33  Phila.  Leg.  Int  186,  on  right  of  lessor  bresdi- 
ing  his  covenants  to  recover  rent;  Johnson  v.  Lehigh  Valley  Traction  Co.  130  Fed. 
032,  on  right  to  forfeit  lease  for  nonpayment  of  rent. 
Interest,  when  recoverable. 

Cited  in  Black  v.  Reybold,  3  Harr.  (Del.)  528,  submitting  question  of  allow- 
ance of  interest  to  jury;  Troubat  v.  Hunter,  6  Rawle,  257,  allowing  interest  from 
time  of  woman's  death  on  sum  retained  by  grantee  to  indemnify  himself  if  dower 
attached;  Beaver  County  v.  Armstrong,  44  Pa.  63,  20  Phila.  L^.  Int  44,  allow- 
ing interest  on  railroad  bonds  from  time  payment  refused;  Philadelphia  ft  R.  R. 
Co.  V.  Smith,  105  Pa.  105,  15  W.  N.  C.  371,  42  Phila.  Leg.  Int  120,  allowing  in- 
terest on  overdue  interest  coupons;  Gray  y.  Van  Amringe,  2  Watts  AS.  128,  allow- 
ing attorney  interest  on  his  account  for  professional  services;  Harding  Whitman 
A  Co.  V.  York  Knitting  Mills,  142  Fed.  228,  allowing  interest  on  account  from  time 
due;  Shewel  v.  Givan,  2  Blackf.  312,  submitting  to  jury  question  of  allowance  of 
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interest  on  open  account;  Sommer  v.  Huber,  14  Lane.  L.  Rev.  121,  holding  interest 
demandable  as  of  right  on  defendant's  breaking  his  contract. 

Cited  in  reference  note  in  35  A.  D.  141,  as  to  when  compound  interest  is  al- 
lowable. 

Cited  in  note  in  6  A.  D  193,  on  interest  as  damages. 
—  On  legacy. 

Cited  in  Qaskins  y.  Qaskins,  17  Serg.  ft  R.  390,  holding  interest  recoverable  on 
legacy,  charged  on  land,  only  from  time  of  suit,  no  demand  having  been  made; 
Stewart  v.  Martin,  2  Watts,  200,  allowing  widow  interest  on  annual  payments  re- 
ser\'ed  in  lieu  of  dower;  Hoffman's  Estate,  3  Pa.  Dist.  R.  603,  allowing  legatee 
acquiescing  in  executor's  misapprehension  of  will  interest  on  legacy. 
^  On  rent. 

Cited  in  Naglee  v.  Ingersoll,  7  Pa.  185,  holding  instruction  to  effect  that  in- 
terest is  ordinarily  recoverable  on  rent  proper;  Newman  v.  Keffer,  33  Pa.  442,  note. 
Fed.  Cas.  No.  10,177,  holding  ground  rents  bear  interest  from  time  payable; 
McQuesney  v.  Hiester,  33  Pa.  435,  charging  interest  on  arrears  of  ground  rent  from 
time  of  conveyance  to  defendant;  Howcott  v.  Collins,  23  Miss.  398,  allowing  interest 
on  rental  value  of  land  in  possession  of  administrator's  fraudulent  grantee. 

Cited  in  note  in  61  A.  D.  277,  on  interest  upon  rent. 

«  AM.  DBC.  448,  WHITB  ▼.  COM.  6  BINN.  179. 
Indictment  for  murder,  sofflciency  of  common-law  form  of. 

Cited  in  Davis  v.  Utah,  161  U.  8.  262,  38  L.  ed.  163,  14  Sup.  Ct.  Rep.  328; 
Mc Adams  v.  State,  26  Ark.  406;  Bird  v.  State,  18  Fla.  493;  Livingston  v.  Com. 
14  Gratt.  592;  Leschi  v.  Territory,  1  Wash.  Terr.  13, — ^holding  common  law  in- 
dictment sufficient  under  statute  classifying  murder;  State  v.  Abbott,  8  W.  Va. 
741,  to  point  that  common-law  indictment  is  sufficient  under  statute  classifying 
murder;  State  v.  Keleher,  74  Kan.  631,  87  Pac.  738,  holding  indictment  need  not 
specifically  show  degree  of  murder ;  Hamilton  v.  United  States,  26  App.  D.  C.  382 ; 
Burge  V.  United  States,  26  App.  D.  C.  624;  Davis  v.  State,  39  Md.  365;  State  v. 
Thompson,  12  Nev.  140;  Wall  v.  State,  18  Tex.  682,  70  A.  D.  302,— holding  com- 
mon law  indictment  sufficient  to  sustain  conviction  of  murder  in  first  degree; 
Fitzgerald  v.  People,  49  Barb.  122,  1  Cowen,  Crim.  Rep.  63,  sustaining  conviction 
of  first  degree  murder,  the  murder  being  general  upon  indictment  charging  first 
degree  murder;  Hogan  v.  State,  30  Wis.  428,  11  A.  R.  576,  to  point  that  allega- 
tion of  "premeditated  design"  in  indictment  for  first  degree  murder  is  unneces- 
sary; Com.  V.  Flanagan,  7  Watts  ft  S.  416,  holding  it  unnecessary  that  indictmen 
set  out  manner  in  which  the  murder  was  committed;  State  v.  Flanigan,  6  Ala.  47" . 
holding  that  common-law  indictment  concluding  against  form  of  statute  sup 
ports  conviction  for  murder  under  penal  code;  McCann  v.  State,  13  Smedes  &  >. 
71,  sustaining  common-law  indictment  for  murder  though  punishment  regulatec 
by  statute;  Fonts  v.  Ohio,  8  Ohio  St.  98  (dissenting  opinion),  on  sufficiency  ot 
common-law  indictment  to  sustain  conviction  for  murder. 

Cited  in  reference  notes  in  87  A.  D.  101,  on  requisites  of  indictment  for  murder; 
65  A.  D.  605,  on  sufficiency  of  indictment  for  murder;  41  A.  D.  306,  on  descrip- 
tion of  wound  in  indictment  for  murder;  35  A.  D.  497,  on  sufficiency  of  description 
of  injury  in  indictment;  62  A.  D.  738,  on  description  of  mode  of  committing  pfl^ense 
in  indictment  for  murder. 

Cited  in  note  in  3  A.  S.  R.  280,  on  sufficiency  of  charging  part  of  indictment. 

Disapproved  in  State  v.  Jones,  20  Mo.  68,  holding  that  indictment  for  first  degree 
murder  must  follow  statute  defining  it. 
Am.  Dec.  Vol.  I.— 64. 
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WlMU  ▼crdloC  Biv*!  ooaf  !■■ 

CHed  iB  Com.  t.  ShaffMr,  2  Pmutmb  (P&.)  4f0,  hcddi^  it  mwnpiwry  tiwl 
Jwj  fix  degree  of  mrder,  ike  iadietneDt  ^aigii^  Idlliiig  by  potaon;  Cob.  t.  Cark, 
1  Wkart.  626,  boldi^  fiiidiag  prieoner  guilty  as  diarged  is  mdietBieBt  soAaaiti 
he  being  indicted  lor  Brarder  by  poieoa;  State  ▼.  Woeee,  68  lowm,  92,  4  N.  W.  827, 
holdiiig  it  mineceeeary  that  Terdici  epeeily  the  degree,  the  iDdictmeBt  diargiag 
murder  ia  perpeiration  of  robbery;  Dick  ▼.  State,  S  Ohio  St.  89  (dlaaeBtii^ 
opinioo),  on  neecoeity  of  vvrdiefs  apedtying  degree  of  murder. 

Piatjngniihed  in  Dick  t.  State,  9  C^io  St.  89,  holding  that  T«rdiet  mmt  ap^^ 
degree  althooi^  indictment  diargeo  first  degree  murder. 

Dieapprored  in  State  y.  Mbran,  7  Iowa,  236;  Ford  t.  State,  12  Md.  514;  Ter- 
ritory ▼.  Steart,  2  Mont  924;  SUte  y.  Borer,  10  Ner.  388,  21  A.  R.  746;  Paiki 
y.  State,  3  Ohio  St  101,— holding  that  yerdict  must  specify  degree  of  murder; 
McLane  y.  Territory,  8  Aria.  160,  71  Pac  938,  holding  yerdict  most  specify  degree 
of  larceny  of  which  trayerser  is  found  guilty;  Williams  y.  State,  6  Nebu  334,  on 
necessity  of  yerdict's  specifying  degree  of  crime. 
Process,  smfloAeaey  of  form  of. 

Cited  in  Cleland  y.  Tayemier,  11  Minn.  194,  GiL  126,  holding  snmmana  in  eiril 
action  without  caption  but  commanding  appearance  in  name  of  state  sufficioit; 
State  y.  Hill,  19  S.  C.  436,  sustaining  writ  haying  in  addition  to  name  of  state, 
name  of  county ;  I>yott  y.  Com.  6  Whart  67,  holding  after  trial  on  merits  no  ob- 
jection to  the  yenire  sustainable. 

Cited  in  reference  note  in  34  A.  D.  129,  on  necessity  that  process  run  in  nasM 
of  commonwealth. 

Cited  in  note  in  27  L.R.A.  779,  on  irregularify  as  to  seal  on  writ  of  yenire. 

Dra wring  and  anmmonlng  of  Jury. 

Cited  in  People  y.  Duff,  66  How.  Pr.  366,  holding  that  grand  jury  obtained  under 
unconstitutional  statute  cannot  be  a  yalid  grand  jury;  Com.  y.  Qreen,  1  Ashm. 
(Pa.)  28^  holding  it  unnecessary  that  return  show  jury  were  drawn  aeeordin|r 
to  law;  Com.  y.  Seybert,  4  Pa.  Co.  Ct.  162,  to  point  that  certain  jury  summoned 
to  quarter  sessions  was  a  good  oyer  and  terminer  jury. 
Oyer  and  terminer.  Jurisdiction  off  court  of. 

Cited  in  Briceland  y.  Com.  74  Pa.  403,  holding  that  court  of  oyer  and  terminer 
may  be  continued  beyond  term. 
Homicide,  prosecution  off. 

Cited  in  CMara  v.  Com.  75  Pa.  424,  6  Legal  Gaa.  180,  81  Pbila.  Leg.  Int,  332, 
holding  unlawful  homicide  presumably  murder  in  second  degree;  Lane  y.  Com.  59 
Pa.  371,  holding  it  for  jury  to  determine  degree  of  murder  in  homicide  by 
poison;  State  y.  Johnson,  8  Iowa,  525,  74  A.  D.  321,  holding  instruction  omitting 
element  of  premeditation  in  defining  first  degree  murder  erroneous;  Com.  v.  Miller, 
4  Phila.  210,  17  Phila.  Leg.  Int.  285,  sustaining  yerdict  finding  one  prisoner  guilty 
of  murder  in  first  degree  and  another  in  second  degree. 
Conspiracy,  punishment  off. 

Cited  in  Com.  y.  McGowan,  2  Pars.  Sel.  Eq.  Cas.  341,  holding  conspiracy  punish- 
able notwithstanding  distinct  statutory  offense  be  committed  in  connection  there- 
with. 

6  AM.  DEC.  449,  COM.  y.  SHEPHBRD,  6  BINN.  288. 
Legitimacy  off  child,  how  determined. 

Cited  in  Parker  y.  Nothomb,  65  Neb.  315,  60  L.RJL  699,  93  N.  W.  851 ;  Ed- 
yards's  Estate,  23  Montg.  Co.  L.  R^.  1 16, — ^holding  legitimacy  question  of  fact  nn- 
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der  all  circumstances  when  husband  and  wife  live  apart  so  that  access  is  improb- 

,     able;  Johnson  y.  Chapman,  Busbee,  £q.  213,  holding  that  if  there  be  access,  nothing 

[      but  husband's  impotence  will  bastardize  the  issue. 

3  Cited  in  reference  notes  in  38  A.  D.  195  j  77  A.  D.  607;  11  A.  8.  R.  173,— on 
presiunption  in  favor  of  legitimacy  of  child. 

^         Cited  in  notes  in  56  A.  D.  211,  on  legitimacy  of  children  bom  during  wedlock; 
72  A.  D.  653,  on  impotency  as  proof  of  illegitimacy. 
Evidence  in  cases  of  bastardy,  adultery,  and  the  like. 

Cited  in  Melvin  v.  Melvin,  58  N.  H.  569,  42  A.  R.  605,  holding  that  the  mere 
indecency  of  disclosures  of  nonaccess  does  not  generally  exclude  them  where  evi- 
dence is  necessary  for  civil  or  criminal  justice. 

Cited  in  note  in  10  LJlJk.  663,  on  testimony  admissible  on  question  of  legiti- 
macy of  child. 

*     —  Competency  of  married  woman  as  witness,  generally. 

Cited  in  Com.  v.  Wentz,  1  Ashm.  (Pa.)  269,  holding  prosecutrix  who  was  mar- 
ried, competent  witness  in  prosecution  for  fornication  and  bastardy,  to  prove 
criminal  connection;  Dickerman  v.  Graves,  6  Cush.  308,  holding  divorced  woman 

r  competent  witness  for  former  husband  in  action  for  criminal  conversation  commit- 
ted with  her  before  divorce;  James's  Estate,  147  Pa.  527,  23  Atl.  892,  30  W.  N.  C. 

,  166,  holding  testimony  of  child's  mother  competent  to  prove  his  legitimacy;  Par- 
sons V.  People,  21  Mich.  509,  holding  wife  of  complainant  in  criminal  prosecution 
for  adultery,  competent  to  testify  against  the  adulterer;  Com.  v.  Reid,  8  Phila. 

385,  28  Phila.  Leg.  Int.  200,  3  Legal  Qaz.  185,  holding  that  on  trial  of  one  of  two 
persons  jointly  indicted  for  procuring  abortion,  wife  of  one  not  on  trial  competent 
witness  against  defendant. 

Cited  in  reference  note  in  53  A.  D.  43,  on  competency  of  husband  or  wife  as  wit- 
ness for  or  against  each  other. 

Cited  in  notes  in  72  A.  D.  652;  69  A.  S.  R.  574, — on  evidence  of  husband  or  wife 
to  prove  illegitimacy. 
—  Wife's  right  to  testify  to  husband's  nonaccess. 

Cited  in  Dennison  v.  Page,  29  Pa.  420,  62  A.  D.  644,  holding  that  in  no  event  can 
a  wife  verify  to  nonaccess  of  her  husband;  Mink  v.  State,  60  Wis.  583,  50  A.  R. 

386,  19  N.  W.  445,  holding,  in  bastardy  proceeding,  wife  incompetent  to  testify  to 
the  nonaccess  of  her  husband;  Parker  v.  Way,  15  N.  H.  45,  holding  mother  in- 
competent witness  to  prove  nonaccess,  but  if  nonaccess  is  otherwise  proved,  she  is 
competent  to  prove  criminal  connection;  Rabeke  v.  Baer,  115  Mich.  328,  69  A.  S. 
R.  567,  73  N.  W.  242,  holding,  in  action  for  seduction,  the  woman,  though  married 
to  third  party,  competent  as  witness  in  her  own  behalf  except  to  prove  nonaccess  of 
husband  previous  to  conception  of  child  bom  after  marriage;  Corson  v.  Corson, 
44  N.  H.  587,  holding  that  in  divorce  husband  is  not  competent  witness  to  prove 
nonaccess  at  time  of  conception  of  child. 

Cited  in  note  in  11  E.  R.  C.  540,  on  admissibility  of  testimony  of  wife  to  prove 
nonaccess  of  husband. 
Bffeot  of  Improper  admission  of  evidence. 

Cited  in  Smith  v.  Whitman,  88  Mass.  562,  holding  jury  presumed  to  follow  direc- 
tions of  court  to  disregard  wrongly  admitted  evidence  at  any  stage  of  the  trial 
the  direction  is  given;  Clark  v.  Brooks,  2  Abb.  Pr.  N.  S.  385,  2  Daly,  159,  on 
whether  verdict  will  be  set  aside  when  improper  evidence  admitted ;  State  v.  Foot 
You,  24  Or.  60,  82  Pac.  1031,  holding,  in  trial  for  murder,  the  introduction  of 
pistol  in  evidence,  which  was  later  withdrawn  for  failure  to  connect  with  the  do* 
fendant,  not  prejudicial  error. 
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•  AM.  DEC.  4i9,  COM.  ▼.  WOIiBESlT,  •  BINN.  999. 
Conduce  of  obllf^e  which  will  discharge  BmreCy. 

Cited  in  Cope  t.  Smith,  8  Serg.  ft  R.  110,  11  A.  D.  582,  holding  that  surety  dis- 
charged if  creditor  neglects  to  sue  when  told  to  sue  or  surely  will  consider  himself 
discharged;  Com.  ▼.  Porter,  21  Pa.  385,  holding  that  delay  of  auditor-general  is 
requiring  county  treasurer  to  account  does  not  release  him;  Com.  v.  Brioe,  22  Ps. 
211,  60  A.  D.  79,  holding  that  negligence  of  county  commissioners  in  matter  of 
sheriflfs  account  does  not  release  his  sureties;  Keller's  Estate,  1  Legal  Chros. 
190;  Donough  v.  Boger,  10  Phila.  616,  2  Legal  Chron.  209,  31  Phila.  Leg. 
Int  286,  holding  that  surety  not  discharged  unless  creditor  after  ex- 
plicit notice  to  proceed  against  principal  neglects  to  do  so;  Curan  v.  Colbert>  3 
(is.  239,  46  A.  D.  427,  holding  that  dismissing  levy  on  principal's  property  releases 
surety;  Edwards  v.  Coleman,  6  T.  B.  Mon.  567,  holding  surety  discharged  by 
obligee's  novation  with  principal,  not  expressly  consented  to;  Watkins  v.  Worth- 
ington,  2  Bland,  Ch.  509,  holding  surety  not  discharged  by  mere  delay  of  creditor 
to  enforce  rights  against  principal ;  Caston  ▼.  Dunlap,  Rich.  Eq.  Cas.  77,  23  A.  D. 
194,  holding  that  creditor's  mere  delay  to  sue  principal  will  not  release  suretj 
though  requested  by  surety  to  act;  Com.  v.  Philadelphia,  33  W.  N.  C.  105,  on  ef- 
fect of  delay  in  requiring  accounting;  Com.  v.  West,  1  Rawle,  29  (dissenting  opin- 
ion), on  conduct  that  will  discharge  surety;  Lancaster  Coimty  y.  Hershey,  ^ 
Pa.  343,  54  AtL  1038,  20  Lane.  L.  Rev.  209,  on  laches  of  county  commissioners  in 
requiring  treasurer  to  account  as  affecting  liability  of  sureties;  Erie  Bank  v. 
Gibson,  1  Watts,  143,  holding  that  neglect  of  obligee  to  sue  does  not  discharge  sur- 
ety unless  told  to  sue  or  surety  will  be  discharged. 

Cited  in  reference  note  in  29  A.  D.  225,  on  what  acts  of  creditor  dischaige 
surety. 

Cited  in  notes  in  5  A.  D.  280,  on  discharge  of  surety;  23  A.  D.  197,  on  discharge 
of  surety  by  forbearance,  laches,  or  indulgence  as  to  principal;  44  A.  D.  303,  od 
effect  of  governor's  failure  to  approve  and  indorse  official  bond  on  liability  of 
sureties. 
Validity  of  Tolnntary  bonds. 

Cited  in  Philadelphia  v.  Shallcross,  14  Phila.  135,  37  Phila.  Leg.  Int.  273,  hold- 
ing that  official  bond  imposing  greater  obligation  than  statute  requires  valid  to  foil 
extent  unless  forbidden  by  statute ;  Sweetser  v.  Hay,  68  Mass.  49,  holding  sureties 
on  bond  of  town  treasurer  liable  though  bond  not  required  by  law;  Stephens  v. 
Crawford,  1  Ga.  574,  44  A.  D.  680,  holding  that  sheriff's  bond  filed  after  statutory 
time  void  as  statutory  bond  but  good  at  common  law;  Stephens  v.  Crawford,  3 
(H.  499,  holding  voluntary  official  bonds  enforceable  only  as  common  law  bonds; 
St.  Joseph  County  v.  Coffenbury,  1  Mich.  355,  holding  volimtary  official  bond  bind- 
ing; Bay  County  v.  Brock,  44  Mich.  45,  6  N.  W.  101,  holding  sheriff's  bond  not 
void  because  running  to  county  instead  of  to  people ;  Missoula  County  ▼.  Bdwards, 
3  Mont.  60,  holding  voluntary  official  bond  valid ;  Middleton  v.  State,  120  Ind.  166, 
22  N.  E.  123,  holding  sureties,  by  signing  city  clerk's  bond,  estopped  to  assert  in- 
validity of  ordinance  authorising  clerk's  collecting  money. 

Cited  in  note  in  90  A.  S.  R.  201,  on  liability  of  sureties  on  defective  coouDon- 
law  official  bonds. 

Distinguished  in  Shackamaxon  Bank  v.  Yard,  8  Pa.  Co.  Ct.  239,  47  Phila.  Leg. 
Int.  200,  holding  that  private  corporation  may  require  cashier  to  give  bond. 

6  AM.  DEC.  456,  BIDDIS  ▼.  JAMES,  •  BINN.  SSI. 

Printed  copies  of  statutes  as  evidence. 

Cited  in  Cox  v.  Robinson,  2  Stew.  &  P.   (Ala.)   91,  holding  statutes  of  sMo' 
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states  purporting  to  be  published  by  authority  evidence  of  public  acts;  Hanrick 
T.  Andrews,  9  Port.  (Ala.)  9,  holding  statutes  purporting  to  be  officially  published 
admissible  to  prove  law  of  sister  state;  Emery  v.  Berry,  28  N.  H.  473,  61  A.  D. 
622,  holding  printed  volume  of  statutes  of  sister  state  purporting  to  be  official 
prima  facie  evidence;  Mullen  v.  Morris,  2  Pa.  St.  85,  holding  printed  volumes  pur- 
porting to  be  statutes  of  sister  state,  prima  facie  evidence;  Kean  v.  Rice,  12  Serg. 
A  R.  203,  holding  official  printed  copy  of  sister  state's  laws  admissible ;  Lycoming 
P.  Ins.  Co.  V.  Evans,  4  Legal  Gaz.  182,  1  Luzerne  Leg.  Rep.  351, 1  L^^l  Chron.  257, 
holding  officially  printed  laws  evidence  of  both  public  and  private  statutes. 

Cited  in  reference  notes  in  52  A.  D.  256,  on  mode  of  proving  foreign  statutory 
law;  39  A.  D.  406,  on  proof  of  foreign  laws  and  laws  of  sister  states. 

Cited  in  notes  in  11  A.  D.  784,  on  method  of  proof  of  foreign  laws;  25  L.R.A. 
450,  on  oral  proof  of  foreign  laws ;  25  L.R.A.  459,  on  oral  proof  of  written  law  of 
sister  states. 

Distinguished  in  Kinney  v.  Hosea,  3  Harr.  (Del.)  77,  holding  digest  of  laws  of 
sister  state  published  by  private  person,  inadmissible;   Com.  ex  rel.  Bache  v. 
Binns,  17  Serg.  &  R.  219,  on  admissibility  of  printed  copy  of  law. 
Validity  of  contracts  founded  on  tllegal  transactions. 

Cited  in  Re  Doran,  2  Pars.  Sel.  Eq.  Cas.  467,  on  whether  lottery  statute  in  force; 
Seidenbender  v.  Charles,  4  Serg.  &  R.  151,  holding  that  no  action  can  be  founded 
on  lottery  since  illegal  though  not  expressly  declared  void;  Bowman  v.  Cecil 
Bank,  3  Grant,  Cas.  33,  holding  that  bank  illegally  discounting  bill  can  maintain 
no  action  thereon;  Fowler  v.  Scully,  72  Pa.  456,  13  A.  R.  699,  5  Legal.  Gaz.  9,  30 
Phi  la.  Leg.  Int.  54,  holding  real  estate  mortgages  given  to  national  bank  unen- 
forceable because  forbidden  by  law;  Shippey  v.  Eastwood,  9  Ala.  198,  holding  Sun- 
day note  unenforceable;  Howell  v.  Fountain,  3  Ga.  176,  46  A.  D.  415,  holding  con- 
tract in  violation  of  treaty  rights  of  Indians,  void ;  Com.  ex  rel.  Webster  v.  Fox,  7 
Pa.  336,  holding  minor  enlisting  under  United  States  law  cannot  be  held  as  de- 
serter, as  enlistment  is  void. 

Cited  in  notes  in  7  L.ILA.  602,  on  authorization  of  lotteries  and  regulation  by 
statute;  25  A.  R.  677,  on  validity  of  contract  not  expressly  declared  void  nor 
prohibited  but  founded  on  act  forbidden  under  penalty. 

Distinguished  in  Chase  v.  Burkholder,  18  Pa.  48,  holding  that  boarding-house 
keeper  may  collect  board  bill  separate  from  illegal  liquor  bill ;  Whetstone  v.  Bank 
at  Montgomery,  9  Ala.  875,  holding  innocent  holder  of  bonds,  whose  issuance  is 
forbidden  but  not  declared  void,  protected. 
Erroneous  instmcUons  as  grounds  for  reTersal. 

Cited  in  Downing  v.  Baldwin,  1  Serg.  ft  R.  298,  holding  erroneous  statements 
of  law  by  judge  to  jury  cause  for  reversaL 
Sister  states  as  foreign. 

Cited  in  Sanford  v.  Brode,  7  Pa.  Co.  Ct  221,  holding  sister  states  foreign  to 
each  other  as  to  their  municipal  laws. 

•  AM.  DEC.  458,  McAIiLISTSR  T.  MARSHALL,  •  BINDT.  SS8. 
Assignments  for  benefit  of  creditors  which  reserve  benefits  for  assignor. 

Cited  in  Shakely  v.  Guthrie,  2  Pa.  Super.  Ct.  414,  holding  conveyance  by  father 
to  daughter  to  pay  certain  debts  only  and  maintain  grantor,  void;  Johnston  v. 
Harvy,  2  Penr.  &  W.  82,  21  A.  D.  426,  holding  conveyance  by  father  to  son  to  pay 
record  debts  only  and  maintain  grantor,  void;  M'Clurg  v.  Lecky,  3  Penr.  ft  W.  83, 
23  A.  D.  64,  holding  assignment  for  creditors  void  if  debtor  reserves  benefits  for 
himself  or  family;  Houseman  v.  Grossman,  177  Pa.  453,  35  Atl.  736,  holding  con- 
veyance by  debtor  to  third  party  of  all  property  reserving  benefits  to  himself  or 
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family  void  as  to  creditors;  Hennessy  v.  Western  Bank,  6  Watts  &  S.  300,  40  A. 
D.  560,  holding  assignment  for  creditors  of  partnership  property  only,  inTalid; 
Downing  v.  Kintsing,  2  Sefg.  k  R.  826,  on  debtor  reserving  property  for  family 
when  making  assignment;  Re  Wilson,  4  Pa.  490,  46  A.  D.  701,  holding  assignment 
for  creditors  of  partnership,  not  including  private  property  of  one  partner  in- 
valid; Pennsylvania  Knitting  Co.  v.  Bibb  Mfg.  Co.  21  Pa.  Co.  Ct  537,  holding  that 
preferring  certain  creditors  and  reserving  benefits  for  himself  raiders  assignment 
by  insolvent  invalid  as  to  nonassenting  creditors;  Thomas  v.  Jenks,  6  Rawle,  221, 
holding  assignment  of  part  only  of  property  for  such  creditors  as  will  release  dMr 
or  void;  Jones  v.  Dougherty,  10  Ga.  278,  expressing  opinion  as  to  invalidity  of 
provision  in  assignment  of  part  of  debtor's  property  to  trustees  for  boiefit  of  sndi 
creditors  as  should  execute  release  and  balance  if  any  to  other  creditors;  Patriek 
V.  Smith,  SO  W.  N.  C.  4,  2  Pa.  Super.  Ct.  113,  holding  that  property  owner  can- 
not defeat  his  creditors  by  conveying  in  trust  for  his  support;  Maberry  ▼.  busier, 
1  Harr.  (Del.)  840,  holding  assignment  reserving  to  assignor  benefits  prejudiciiJ  | 
to  creditors,  invalid;  Green  v.  Trieber,  3  Md.  11,  holding  assignment  reserving  \ 
some  property  for  assignor  invalid.  ) 

Cited  in  note  in  58  A.  S.  R.  80,  on  illegal  reservations  in  assignment  for  credit- 
ors. 

•  AM.  DEC.  466,  MHiNB  ▼.  MORBTON,  •  BINN.  858. 

Right  of  state  to  regulate  transfer  of  property  within  its  boundaries. 

Cited  in  Steel  v.  Goodwin,  18  W.  N.  C.  270,  43  Phila.  Leg.  Int.  415;  Warner^ 
Appeal,  13  W.  N.  C.  505;  Heydodes  Appeal,  7  N.  H.  496,— upholding  power  of 
state  to  regulate  transfer  of  property  within  its  territory;  Loftus  v.  Farmers  k 
M.  Nat.  Bank,  133  Pa.  97,  7  L.RJL.  31,  19  Atl.  347,  25  W.  N.  C.  459,  6  Pa.  Co.  Ct 
344,  20  Pittsb.  L.  J.  N.  S.  409  (affirming  46  Phila.  Leg.  Int.  46),  upholding  stated 
right  to  regulate  transfer  of  property  within  its  borders  by  married  women  from 
other  states;  Green  v.  Van  Buskirk,  33  How.  Pr.  18,  on  right  ol  state  to  regulate 
transfer  of  property  therein. 

Cited  in  note  in  5  E.  R.  C.  768,  on  exclusive  jurisdiction  over  real  estate  or  im- 
movable  property  of  courts  where  it  is  situated. 
Conflict  of  laws. 

Cited  in  notes  in  3  L.R.A.  702,  on  extraterritorial  force  of  laws  of  state;  55 
A.  R.  130,  on  extraterritorial  effect  of  transfers  of  personal  property;  12  A.  IX 
472,  474,  on  validity  of  transfer  of  property  in  another  jurisdiction;  17  L.KA.  84, 
on  supremacy  of  state  or  nation  over  devolution  of  property. 

—  Situs  of  debts. 
Cited  in  Bragg  v.  Gaynor,  85  Wis.  468,  21  L.R.A.  161,  55  N.  W.  919,  giving 

debts  owed  by  resident  of  state  to  nonresident  a  situs  at  domicil  of  debtor ;  Nask< 
ville  V.  Thomas,  5  Coldw.  600,  suggesting  that  property  consisting  of  claims 
against  another  may  be  said  to  be  in  place  where  debtor  resides. 

—  Law  governing  relation  of  debtor  and  creditor. 
Cited  in  Green  v.  Van  Buskirk,  5  Wall.  307,  18  L.  ed.  599,  holding  validity  of 

New  York  creditor's  attachment  of  New  York  debtor's  Illinois  property,  to  be  de- 
termined by  Illinois  courts;  Woodward  v.  Roane,  23  Ark.  523,  holding  Mississippi 
statutes  regulating  rights  to  possession  of  slaves,  of  no  force  as  against  Arkan- 
sas creditors;  Whitehurst's  Estote,  18  W.  N.  C.  403,  18  Phila.  73,  43  Phila.  Leg. 
Int.  175,  holding  estate  of  married  woman  not  affected  by  statute  of  state  of  ber 
domicil  making  husband's  note  indorsed  by  her  enforceable  against  her  sepsomte 
estate;  Planters'  Bank  v.  Bass,  2  La.  Ann.  430,  permitting  trustees  of  dissolved 
Mississippi  corporation  to  sue  debtor  of  such  corporation  in  Louisiana. 
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—  Elffeot  of  forel^u  Involantarjr  bankruptcy  or  insolvency  on  local  prop* 

enjr  or  creditors,  generally. 

Cited  in  Perry  Mfg.  Co.  v.  Brown,  2  Woodb.  k  M.  449,  Fed.  Cas.  No.  11,015, 
protecting  resident  creditors  against  foreign  assignments,  for  benefit  of  creditors; 
Corrie's  Case,  2  Bland,  Ch.  488,  denying  force  of  foreign  bankruptcy  to  pass 
debtor's  Maryland  property;  Vamum  v.  Camp,  13  N.  J.  L.  326,  25  A.  D.  476, 
holding  New  York  assignment  ineffectual  to  pass  debtor's  New  Jersey  property  to 
assignee;  Upton  v.  Hubbard,  28  Conn.  274,  73  A.  D.  670,  denying  foreign  assignee's 
right  to  sue  in  his  own  name  as  against  resident  creditor's  claims;  Merrick's 
Estate,  2  Ashm.  (Pa.)  485,  sustaining  right  of  foreign  assignee  of  bankrupt  to  sue 
as  such,  for  assets,  except  as  against  American  creditors;  Del  Valle's  Appeal,  2 
Sadler  (Pa.)  270,  5  Atl.  441,  on  extraterritorial  effect  of  assignment  by  operation 
of  law;  Abraham  v.  Plestoro,  3  Wend.  538,  20  A.  D.  738  (reversing  1  Paige,  236) 
(dissenting  opinion),  on  extraterritoriality  of  statutory  assignments;  (^rding 
T.  East  Tennessee  Land  Co.  185  Mass.  380,  70  N.  E.  206,  on  rights  of  citizens  of 
other  states  in  property  in  state  of  forum. 

Cited  in  reference  notes  in  37  A.  S.  R.  551,  on  discharge  in  insolvency  as  affecting 
rights  of  nonresident  creditors;  11  A.  D.  283,  on  extraterritorial  operation  of 
foreign  bankrupt  laws  and  assignments  thereunder. 

Cited  in  notes  in  1  L.R.A.  120,  on  foreign  bankrupt  and  insolvent  laws;  94  A. 
S.  R.  556,  on  foreign  proceedings  in  bankruptcy  and  in  insolvency;  23  L.R.A.  43, 
on  transfer  of  personal  property  out  of  state  by  bankruptcy  transfers. 

Distinguished  in  Betton  v.  Valentine,  1  Curt  C.  C.  168,  Fed.  Cas.  No.  1,370, 
denying  right  of  assignees  in  voluntary  assignment  of  Massachusetts  debtor  to 
attack  debtor's  conveyance  as  fraudulent  against  creditors  in  Rhode  Island  courts. 

—  Effect  of  foreign  assignment  made  In  violation  of  local  statutes. 
Cited  in  Herschfield  v.  Dexel,  12  €ra.  582,  disregarding  New  York  assignment 

which  disposes  of  property  in  Georgia  contrary  to  her  express  statutes;  Re 
Halsted,  42  App.  Div.  101,  58  N.  Y.  Supp.  898,  holding  that  foreign  corporations 
must  assign  their  New  York  property  according  to  laws  of  New  York. 

Cited  in  reference  notes  in  6  A.  D.  701 ;  12  A.  D.  632,— on  effect  of  assignment 
under  foreign  bankrupt  law;  17  A  D.  384;  17  A.  D.  769,— on  assignment  under 
foreign  bankrupt  law. 

Cited  in  notes  in  8  A  D.  598,  on  effect  of  assignment  under  foreign  bankruptcy 
law;  7  A.  D.  591,  on  effect  of  assignment  under  foreign  bankrupt  law  upon 
property  in  the  United  States. 

—  Right  of  creditor  to  attach  property  In  another  state  and  general  effect 

of  sa<di  attachment. 
Cited  in  Dehon  v.  Foster,  4  Allen,  545,  enjoining  resident  creditor  from  attach- 
ing insolvent  debtor's  property  in  a  foreign  state;  Owen  v.  Miller,  10  Ohio  St  136, 
75  A.  D.  502,  holding  that  Ohio  creditor's  New  Jersey  attachment  of  Ohio  notes 
passes  no  title  to  insolvent's  Ohio  property  securing  debt. 

—  Kffeot  of  attachment  against  foreign  Involnntary  bankrupt  or  Insolvent 

by  resident  creditor. 
Cited  in  Frowert  v.  Blank,  9  Pa.  Dist.  Rep.  576,  holding  attachment  of  funds  of 
foreign  insolvent  beneficial  association  by  local  creditors  not  defeated  by  appoint- 
ment of  receiver  in  state  of  company's  domicil;  Paine  v.  Lester,  44  Conn.  196,  / 
26  A.  R.  442,  sustaining  Connecticut  creditor's  attachment  of  debtor's  Connecticut 
property  as  against  Illinois  assignment;  Dunlap  v.  Rogers,  47  N.  H.  281,  93  A.  D. 
438,  sustaining  resident  creditor's  attachment  as  against  prior  foreign  assignment 
for  creditors;  Willitts  v.  Waite,  26  N.  Y.  577,  holding  New  York  creditor's  at- 
tachment of  property  located  therein  and  owned  by  Ohio  bank,  good  as  against 
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bft&k't  reoeiren  in  imoWency;  Lett  t.  Thurber  WhjUnd  Co.  15  Pa.  Co.  Ct.  669, 
permitting  Penniylvania  creditor  to  attach  proper^  held  by  receivers  appointed 
by  conrta  of  another  state;  Solis  y.  BUink,  190  Pa.  600,  holding  Pennsylvania 
creditor's  attachment  of  New  York  debtor's  Pennsylvania  property  good  as  against 
his  New  York  assignee;  Goodsell  v.  Benson,  13  R.  I.  225;  Thopham  v.  Chapman.  1 
Hill,  Const.  283,  12  A.  D.  627, — upholding  American  creditor's  attachment  of  Eng- 
lish bankrupt's  American  effects;  Johnson  v.  Hunt,  23  Wend.  87,  holding  that  as- 
signment by  process  of  law  of  absomding  debtor's  property  does  not  prevent  seizure 
of  property  in  sister  state;  Steel  v.  Goodwin,  17  Pittsb.  L.  J.  N.  S.  139,  holding 
garnishment  in  state  of  forum  on  suit  of  foreign  creditor  not  defeated  by  prior 
nonreoorded  foreign  assignment;  Olyphant  v.  Atwood,  4  Bosw.  459  (dissenting 
opinion),  on  effect  of  foreign  bankruptcy  assignment  as  affecting  attachment  here; 
Holmes  v.  Remsen,  20  Johns.  229,  11  A.  D.  269  (affirming  4  Johns.  Ch.  460,  8 
A.  D.  581 ),  holding  compulsory  payment  by  garnishee  in  foreign  country  bar  to  at- 
tachment here  though  issued  beifore  foreign  attachment;  Wilson  v.  Matthews,  32 
Ala.  332,  denying  right  of  Louisiana  creditor  to  attach  Louisiana  debtor's  Ala- 
bama property  subsequent  to  debtor's  assignment  in  Louisiana;  Einer  v.  Bcste, 
32  Mo.  240,  82  A.  D.  129,  denying  Louisiana  creditor's  right  to  attach  debtor's 
Missouri  property  after  latter's  assignment  for  benefit  of  creditors  in  Louisiana; 
Mulliken  v.  Aughinbaugh,  1  Penr.  k  W.  117,  denying  Maryland  creditor's  right  to 
attach  insolvent  Maryland  debtor's  property  in  Pennsylvania. 

Cited  in  reference  note  in  71  A.  D.  690,  as  to  when  foreign  assignment  of  prop- 
erty is  not  defeated  by  attachment. 

Distinguished  in  Catlin  v.  Wilcox  Silverplate  Co.  123  Ind.  477,  18  A.  S.  R.  338, 
8  L.R.A.  62,  24  N.  £.  250,  upholding  Pennsylvania  creditor's  attachment  of 
debtor's  Indiana  property  as  against  prior  Illinois  assignment;  Perkins  v.  Clear 
Spring  Paper  Co.  17  Phila.  168,  42  Phila.  Leg.  Int.  279,  denying  preference  to 
New  York  creditor's  attachment  of  debtor's  Pennsylvania  property  over  New  Jersey 
assignment  for  creditors. 

—  Effect  off  fforelgn  volvntary  assigninent  on  local  property  or  creditors. 
Cited  in  Robinson  v.  Rapelye,  2  Stew.  (Ala.)  86,  holding  foreign  voluntary  as- 
signment good  as  against  resident  creditor's  attachment  of  debtor's  property  withia 
state;  Fenton  v.  Edwards,  121  Cal.  43,  77  A.  S.  R.  141,  46  LJLA.  832,  58  Pac; 
320,  holding  garnishment  of  debt  due  foreign  corporation  precluded  by  corporation's 
previous  voluntary  assignment  in  another  state;  United  States  v.  Bank  of  United 
States,  8  Rob.  (La.)  262,  holding  voluntary  Pennsylvania  assignment  effectual 
to  pass  debtor's  Louisiana  property  to  assignee  over  Louisiana  attachment;  Frazier 
V.  Fredericks,  24  N.  J.  L.  162,  holding  voluntary  New  York  assignment  effectual 
to  pass  debtor's  New  Jersey  property  to  his  assignee  over  New  Jersey  attachment; 
Speed  V.  May,  17  Pa.  91,  55  A.  D.  540,  holding  voluntary  Maryland  assignment 
effectual  to  pass  debtor's  Pennsylvania  property  to  assignee  over  Pennsylvania 
attachment;  Russell  v.  Tunno,  11  Rich.  L.  303,  holding  voluntary  assignment  of 
foreign  debtor  good  as  against  attachment  of  debtor's  property  within  state; 
Mowry  v.  Croker,  6  Wis.  326,  holding  voluntary  Rhode  Island  assignment  effectual 
to  pass  debtor's  Wisconsin  property  to  assignee  over  Wisconsin  attachment. 

Cited  in  reference  notes  in  45  A.  D.  93,  on  effect  of  foreign  assignment  for  benefit 
of  creditors;  93  A.  D.  438,  on  extraterritorial  effect  of  assignments  in  bankruptcy 
and  insolvency. 

Cited  in  note  in  2  L.RJI.  355,  on  conflict  of  laws  regarding  assignments  for 
benefit  of  creditors. 

—  As  to  administration  and  tmsta. 

Cited  in  Garland  v.  Rowan,  2  Smedes  ft  M.  617,  holding  distributicm  of  personal 
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estate  regulated  by  law  of  domicil  of  decedent;  Hall  v.  Harrison,  21  Mo.  227,  64 
A.  D.  226,  upholding  suit  by  administrator  appointed  in  another  state  on 
judgment  recovered  by  him  in  that  state  against  one  who  was  citijsen  thereof  at 
death  of  intestate;  Del  Valle's  Estote,  17  W.  N.  C.  30,  17  Phila.  605,  42  Phila. 
LfCg.  Int.  446,  denying  right  of  administrator  to  remittance  of  assets  as  against 
claimants  within  jurisdiction  of  ancillary  administration,  where  he  does  not  need 
them  to  pay  debts;  Fellows  v.  Heermans,  8  Luzerne  Leg.  Reg.  48,  holding  that  con- 
veyance in  trust  of  local  property  by  nonresident  must  be  construed  according  to 
local  laws. 

Cited  in  note  in  36  A.  D.  486,  on  powers  and  duties  of  ancillary  administrators. 

6  AM.  D£0.  482,  SHALLER  v.  BRAND,  6  BINN.  435. 
SnlBcleiicy  of  acknowledgment  of  feme  covert. 

Cited  in  Talbot  t.  Simpson,  Pet.  C.  C.  188,  Fed.  Cas.  No.  13,730,  holding  consent- 
ing to  deed  separate  from  husband  equivalent  to  acknowledging  apart  from  hus- 
band; Hughes  V.  Lane,  11  III.  123,  50  A.  D.  436,  holding  that  statute  providing  for 
taking  wife's  acknowledgment  "if  she  does  not  want  to  retract''  does  not  require 
acknowledgment  to  so  state;  Sibley  v.  Johnson,  1  Mich.  380,  holding  wife's  ac- 
knowledgment "separate  and  apart  from  her  husband'  not  equivalent  to  "private 
examination;"  Love  v.  Taylor,  26  Miss.  567,  holding  that  examination  "separate 
and  apart  from  husband"  equivalent  to  "private  examination;"  Dennis  v.  Tar- 
penny,  20  Barb.  371,  holding  that  acknowledgment  "separate  and  apart  from  her 
husband"  equivalent  to  "private  examination;"  Russ  v.  Wingate,  30  Miss.  440, 
holding  that  statement  that  husband  and  wife  severally  made  acknowledgment 
does  not  state  acknowledgment  was  in  presence  of  husband;  Den  ex  dem.  Hadley 
y.  Geiger,  9  N.  J.  L.  225,  holding  wife's  signing  "separate  and  apart,"  "without 
compulsion,"  equivalent  to  signing  "voluntarily"  "without  fear"  on  "private  ex- 
amination ;"  Jamison  v.  Jamison,  3  Whart.  467,  31  A.  D.  536,  holding  that  in  ac- 
knowledgment "coercion"  is  equivalent  to  compulsion,  and  "seal  and  acknowledge" 
to  "seal  and  deliver;"  Watson  v.  Mercer,  6  Serg.  &  R.  49,  0  A.  D.  411,  holding 
acknowledgment  that  indenture  was  act  and  deed  of  husband  and  wife,  and  wife 
of  full  age  and  examined  apart,  insufficient;  Jourdan  v.  Jourdan,  9  Serg.  &  R. 
268,  11  A.  D.  724,  holding  failure  of  acknowledgment  to  show  that  wife  was  ex- 
amined separately  not  cured  by  statement  that  she  consented  volimtarily;  Gable 
v.  Brietsch,  3  Sadler  (Pa.)  76,  7  Atl.  62,  holding  wife's  acknowledgment  not  invalid 
for  omitting  to  state  that  she  delivered  deed,  if  statute  otherwise  complied  with ; 
Miller  v.  Wentworth,  82  Pa.  280,  4  W.  N.  C.  82,  33  Phila.  Leg.  Int.  436,  holding 
wife's  acknowledgment  that  she  signed  without  fear  or  compulsion  from  husband 
sufficient  to  show  voluntary  consent;  Hombeck  v.  Mutual  Bldg.  &  L.  Asso.  88 
Pa.  64,  36  Phila.  Ijcg.  Int.  321,  holding  wife's  acknowledgment  otherwise  good  not 
invalid  for  omitting  word  "known"  in  clause  "contents  .  .  .  being  first  made 
known  to  her;"  Pickens  v.  Kinsely,  29  W.  Va.  1,  11  8.  E.  932,  holding  that  ac- 
knowledgment that  wife  had  willingly  acknowledged  the  deed  not  void;  Calumet 
k  C.  Canal  &  Dock  Co.  v.  Russell,  68  III.  426,  on  sufficiency  of  wife's  acknowl- 
edgment. 

Cited  in  reference  notes  in  16  A.  D.  611;  31  A.  D.  641,--on  sufficiency  of  ac- 
knowledgment. 

Cited  in  notes  in  41  A.  D.  181,  on  necessity  that  acknowledgment  of  married 
woman  show  that  her  act  was  voluntary  and  without  compulsion;  108  A.  S.  R. 
671,  on  sufficiency  of  recitals  in  certificate  of  acknowledgment  to  show  voluntary 
character  of  execution  of  instrument. 
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DitUnguUlMd  in  Etuw  t.  Com.  4  Serg.  k  R.  272,  8  A.  D.  711,  holding  eertifictte 
not  sUtiiig  that  wife  Tohmtarilj  eonsented  to  exacutioii  of  deed  insuiBciait. 
Proof  of  ABdent  dcMmments. 

atad  in  Winter  v.  United  SUtes,  Hempet.  344,  Fed.  Cm.  No.  17305>  boldii« 
transeript  of  oflHeUl  plot  fifty  yean  old  reeeivahle  in  eridence;  Grecm  t.  Chdsea, 
24  Piek.  71,  holding  that  deed  thirty  yean  old  under  which  grantee  held  oontinn- 
one  poeeeeaioB  admiesihle  without  proof  of  ezecutioa;  Jaekaon  ez  dem.  Bowman 
T.  Christman,  4  Wend.  277,  holding  will  forty  yean  old  admissible  without  proof 
of  execution,  though  only  one  witness  was  alive  and  attestation  fails  to  state  that 
witnesses  subscribed  in  presence  of  testator;  Caruthen  v.  Eldridge,  12  Oratt.  670, 
holding  ancient  deed  admissible  without  proof  of  execution,  though  possessioB 
thereunder  less  than  thirty  years,  if  from  other  circumstances  presumpttTely  gen- 
uine; Dishazer  r.  Haitland,  12  Lei|^  624,  holding  deed  thirty  yean  old,  unac- 
companied by  possession,  inadmissible  without  proof  of  execution. 
lilieB  inleresi  bogiiia  to  rmm. 

Cited  in  King  t.  Brown,  SI  Pa.  Super.  Ct  60,  holding  that  judgnaent  against 
municipal  eorpontioa  on  award  carries  intaiest  from  eonftrmation;  Barday  t. 
Leas,  9  Pa.  Co.  Ct.  314,  holding  interest  not  allowable  on  taxes  b^ore  jadgmeBt 
on  scire  facias;  Troubat  t.  Hunter,  5  Rawle,  257,  holding  that  ignoraaoe  of  tke 
death  of  third  person  does  not  pferent  running  of  interest  whidi  was  to  begin 
at  that  date;  Beaver  County  t.  Armstrong,  44  Pa.  63,  20  Phila.  L«g.  Int.  44, 
holding  interest  due  on  negotiable  railroad  coupon  bonds  from  date  of  dwnand  aai 
refusal;  Newman  v.  KefTer,  33  Pa.  442,  note,  holding  that  ground  rents  bear  in- 
terest when  due  though  no  demand  made;  M'Cormick  v.  Crall,  6  Watts,  207, 
holding  that  vendee  of  land  in  possessi<m  must  pay  interest  unless  vendor  guilty  of 
vexatious  delay. 

Cited  in  reference  notes  in  49  A.  D.  379,  on  allowance  of  interest  on  judgment; 
29  A.  D.  754,  on  interest  on  judgments  and  lien  therefor. 

Cited  in  notes  in  26  A.  D.  435;  51  A.  D.  277,— on  allowance  of  interest. 
Proving  part  of  dooument  as  admitting  balance. 

Cited  in  Forrest  v.  Forrest,  6  Duer,  102,  holding  that  party,  by  putting  aflldavit 
of  opponent  in  evidence,  authorises  him  to  introduce  balance  and  papers  thMein  re- 
ferred to. 
Release  of  dower. 

Cited  in  reference  note  in  31  A.  D.  237,  on  evidence  of  release  of  dower. 

•  AM.  DKO.  486,  BAHiET  v.  FAHtPIiAT,  •  BIBTN.  4i0. 
Oonoluslveness  of  Judgment— In  ejectment. 

Cited  in  Man  v.  Drexel,  2  Pa.  St.  202,  holding  judgment  in  ejectment  conclusive 
as  to  mesne  profits  from  date  of  writ;  Sopp  v.  Wimpenny,  68  Pa.  78,  3  Legal  Qss. 
199,  holding  record  in  ejectment  conclusive  that  defendant  was  in  possession  at 
service  of  writ,  but  not  Uiat  he  continued  in  possession ;  Kille  v.  Ege,  82  Pa.  102, 
3  W.  N.  C.  443,  33  Phila.  Leg.  Int.  437,  holding  judgment  in  ejectment  condusiTe 
as  to  title  only  from  date  of  writ,  and  that  prior  mesne  profits  are  recoverable  oahr 
on  proving  title;  Miller  v.  Henry,  84  Pa.  33,  4  W.  N.  C.  376,  34  Phila.  L^.  Int 
212,  holding  judgment  in  ejectment  not  conclusive  that  defendant  remained  ia 
possession  after  service  of  writ ;  Boyle  v.  Wallace,  81  Ala.  352,  8  So.  194 ;  Jones  v. 
De  Orafi'enreid.  60  Ala.  145, — on  conclusiveness  of  judgment  in  ejectment. 

Cited  in  reference  note  in  38  A.  D.  754,  on  conclusiveness  of  judgment  in  eject- 
ment in  action  for  mesne  profits. 
—  Judgment  of  another  state. 

Cited  in  Goodall  v.  Bfarsball,  14  K.  H.  161,  holding  that  judgment  disallowing 
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clmim  on  meriti  in  one  state  is  bar  to  action  in  another  against  ancillary  admin- 
istrator. 
What  neoeasarjr  to  suslaln  ejectment. 

Cited  in  Hole  v.  Rittenhouse,  25  Pa.  401,  holding  that  unauthorized  survey  not 
sufficient  possession  to  sustain  ejectment;    Bradley  v.  Ewart,  18  W.  Va.  598, 
holding  that  in  ejectment  plaintiff  recovers  solely  on  strength  of  his  own  title 
unaided  by  weakness  of  defendant. 
Bflsleading  charge. 

Cited  in  Pennsylvania  R.  Co.  v.  Berry,  68  Pa.  272,  28  Phila.  Leg.  Int.  197; 
Wojciechowski  v.  Spreckels'  Sugar  Ref.  Co.  177  Pa.  38,  35  Atl.  596,— holding  that 
misleading  charge  is  error. 

6  AM.  DEC.  490,  DRUM  ▼.  SIMPSON,  0  BINN.  478. 
DeoUu«tions  off  grantor. 

Cited  in  reference  notes  in  15  A.  D.  308;  45  A.  S.  R.  893,— on  admissibility  of 
declarations  of  grantor;  37  A.  D.  615,  on  admissibility  against  grantee  of  declara- 
tions of  grantor;  6  A.  D.  635,  on  admissibility  of  vendor's  declaration  before  sale 
relative  to  title;  28  A.  D.  564,  on  admissibility  of  declaration  of  vendor  in  pos- 
session against  his  vendee;  73  A.  8.  R.  447,  on  subsequent  declarations  of  grantor 
as  evidence;  40  A.  D.  241,  on  admissibility  of  declarations  of  grantor  after  con- 
veyance against  those  claiming  under  him. 
Admissibility  of  evidence  to  prove  trust. 

Cited  in  Wolford  v.  Herrington,  74  Pa.  311,  15  A.  R.  548,  30  Phila.  Leg.  Int. 
380,  1  Legal  Chron.  369,  holding  parol  evidence  admissible  to  show  that  vendee 
on  sheriff's  sale  bought  for  use  of  another. 
Compentency  of  trustee  to  tesUffy  or  sue  for  cestui  que  trust. 

Cited  in  Fettennan  v.  Plummer,  9  Serg.  k  R.  20,  holding  assignor  of  chose  in 
ac^on  equitably  assigned  competent  witness  in  action  by  assignee  in  name  of  as- 
signor; Hart  V.  Heilner,  3  Rawle,  407,  holding  that  one  of  two  plaintiffs,  indorsees 
of  note,  by  assigning  to  other  during  trial  is  competent  witness  for  him;  Wol- 
finger  v.  Forsman,  6  Pa.  294,  holding  that  deposition  taken  when  witness  was 
disinterested  may  be  read  after  witness  becomes  interested;  King  v.  Cloud,  7  Pa. 
467,  holding  trustee,  who  is  nominal  plaintiff,  but  who  assigns  all  interest  before 
trial,  competent  witness  for  cestui  que  trust;  Ryerss  v.  Presbyterian  Congrega- 
tion, 33  Pa.  114;  Keim  v.  Taylor,  11  Pa.  163,— holding  naked  trustee,  only  nomi- 
nally plainUff,  competent  witness  for  cestui  que  trust;  Coffey  v.  White,  17  Phila. 
236,  41  Phihi.  Leg.  Int.  15,  14  W.  N.  C.  108,  holding  that  equitable  owner  of  un- 
assignable chose  in  action  may  sue  in  name  of  legal  owner  against  his  wilL 

«  AM.  DEC.  493,  SNYDER  T.  SNYDER,  •  BINN.  488. 
Competency  of  witnesses. 

Cited  in  Conrad  v.  Keyser,  6  Serg.  &  R.  370,  holding  that  in  suit  against  two 
executors  one  cannot  be  a  witness  for  other,  though  all  costs  paid. 
—  Husliand  and  wife. 

Cited  in  McComb  v.  Dillo,  5  Serg.  &  R.  304,  holding  when  wife  has  vested  re- 
mainder in  fee,  husband  is  incompetent  witness  for  life  tenant  in  ejectment  though 
he  releases  interest;  Pringle  v.  Pringle,  69  Pa.  281,  holding  that  when  wife  is  in- 
terested, husband  not  a  competent  witness  though  he  release  all  interest;  Cobb  v. 
Edmondson,  30  Ga.  30,  holding  husband  incompetent  to  testify  regarding  wife's 
separate  estate  who  is  interested  though  not  nominal  party ;  Handlong  v.  Barnes, 
80  N.  J.  L.  69,  holding  that  when  husband  and  wife  are  joined  as  parties  neither 
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is  eompetent  witness  for  or  against  otlier;  Patton  t.  Wilson,  2  Lea,  101,  bQUiig 
that  in  suit  by  intestate's  administrator  widow  cannot  testify  to  faets  knows  ky 
virtue  of  marital  relation  tbongh  statue  makes  parties  competent;  Willi|«  4 
Mary  College  ▼.  Powell,  12  Gratt  372,  holding  husband  not  competent  to  pra*« 
consideration  for  postnuptial  settlement;  Murphy  t.  Carter,  23  Gratt.  477,  holding 
husband  incompetent  witness  in  matter  touching  wife's  separate  estate;  Burrell  ?. 
Bull,  3  Sandf.  Ch.  16,  holding  husband  incompetent  witness  for  wife's  trustee  re- 
garding separate  estate,  though  he  has  no  interest  therein;  Hasbrouck  v.  Vander- 
voort,  4  Sandf.  696,  1  N.  Y.  Code  Rep.  N.  S.  81,  holding  that  husband  though  not 
interested  cannot  be  witness  for  trustee  of  wife's  separate  estate;  Jones  y.  McKee, 
3  Pa.  St.  496,  46  A.  D.  661,  holding  wife's  declarations  in  absence  of  hus- 
band affecting  his  interest  inadmissible;  Sahms  v.  Brown,  4  Pa.  Co.  Ct  4S8,  hold* 
ing  husband,  plaintiff  in  crim.  eon.  action,  incompetent  to  prove  wife*s  adultery; 
Mills  V.  United  States,  1  Pinney  (Wis.)  73,  holding  that  husband  cannot  tntify 
to  marriage  in  criminal  action  against  wife  for  adultery. 

Distinguished  in  Rowley  v.  McHugh,  66  Pa.  269,  holding  that  in  ejec^nent  for 
wife's  lands  sold  for  husband's  debt,  wife  is  competent  by  statute  allowing  parties 
to  testify,  though  husband  nominal  party. 
Parol  evidence  to  vary  written  Instnunenta. 

Cited  in  Kennedy  v.  Erie  &  W.  PI.  Road  Co.  26  Pa.  224,  holding  written  instru- 
ment giving  right  of  way  over  certain  premises  not  to  be  restricted  by  parol  to  cor* 
tain  route;  Wjmn  v.  Cox,  6  Ga.  373,  holding  parol  evidence  inadmissible  to  sbov 
note  was  payable  by  professional  services;  Heagy  v.  Umberger,  10  Serg.  k  R.  339, 
holding  parol  evidence  inadmissible  to  contradict  statement  in  single-bill  Uiat  as- 
signor did  not  guarantee  it;  Den  ex  dem.  Todd  v.  Philbower,  24  N.  J.  L.  796,  hold- 
ing parol  evidence  inadmissible  to  show  it  was  not  intended  to  include  part  of 
land  conveyed  in  sheriff's  deed;  Jackson  ex  dem.  Webb  v.  Roberts,  11  Woid.  422, 
holding  statement  in  sheriff's  deed  that  land  was  sold  under  several  executions,  not 
contradictable  by  parol  proof  that  part  was  sold  under  one. 

Cited  in  reference  notes  in  20  A.  D.  79,  on  parol  evidence  to  contradict,  vary, 
or  to  affect  written  instruments;  16  A.  D.  702,  on  parol  evidence  to  explain  ^t- 
ten  contracts;  12  A.  D.  641,  on  inadmissibility  of  parol  evidence  to  control  writ- 
ten instrument;  12  A.  D.  169,  on  admissibility  of  parol  evidence  to  affect  deeds  and 
other  written  contracts. 
lieadlng  qneationa,  what  are. 

Cited  in  Torrance  v.  Hurst,  Walk.  (Miss.)  402;  Rowe  v.  Godfrey,  16  Me.  128,— 
holding  question  leading  which  indicates  answer  desired;  Page  v.  Parker,  40  K.  H. 
47,  holding  question  leading  which  suggests  the  answer  whether  in  alternative 
form  or  not;  Trammell  v.  McDade,  29  Tex.  360,  holding  that  question  which  reads 
witness'  previous  examination  and  asks  if  true  is  leading  and  inadmissible; 
Cluverius  v.  Com.  81  Va.  787,  holding  questions  not  leading  which  direct  attentioa 
to  subject  without  suggesting  answer. 

Cited  in  reference  note  in  66  A.  S.  R.  177,  on  leading  questions. 

Cited  in  note  in  47  A.  D.  83,  on  leading  questions  on  direct  examination. 
Conclusiveness  of  proceedings  In  Orphans*  Court. 

Cited  in  Fogelsonger  v.  Somerville,  6  Serg.  &  R.  267,  holding  judgment  of  or- 
pLan's  court  not  conclusive  on  ejectment;  Kennedy  v.  Wachsmith,  12  S.  &  R.  17U 
14  A.  D.  676,  holding  truth  of  record  not  impeachable  collaterally  when  orf^ian't 
court  acts  within  jurisdiction;  Orphan's  Court  use  of  Groff  v.  Groff,  14  Seig.  A 
R.  181,  holding  decree  of  orphan's  court  unreversed  not  impeachable  collaterally 
where  there  is  no  fraud  and  defect  not  patent  on  face;  Klingensmith  v.  Bean,  2 
Watts,  486,  27  A.  D.  328,  holding  validity  of  decree  of  orphans'  court  not  impeadi- 
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able  collaterally;  Smith  t.  Wildman,  178  Pa.  246,  56  A.  S.  R.  760,  36  L.R.A.  834,  35 
Atl.  1047,  39  W.  N.  C.  193,  27  Pittsb.  L.  J.  N.  S.  167,  holding  unjurigdictional  de- 
cree of  orphans'  court  invalid  and  impeachable  collaterally;  Maxsom  y.  Sawyer, 
12  Ohio,  195,  holding  that  when  court  had  no  jurisdiction  to  appoint  guardian,  its 
proceedings  may  be  attacked  collaterally;  Roach  v.  Martin,  1  Harr.  (Del.)  548,  27 
A.  D.  746,  holding  order  of  orphans'  court  directing  sale  of  lands  to  pay  debts  and 
impeached  collaterally;  Tucker  v.  Harris,  13  Ga.  1,  58  A.  D.  488,  holding  judg- 
ments of  courts  of  ordinary  having  jurisdiction  not  impeachable  collaterally  for 
error;  Patterson  v.  Lemon,  50  Ga.  231,  holding  administrator's  sale  not  void  if  he 
have  authority  to  sell,  nor  voidable  as  to  innocent  purchasers;  Jackson  ex  dem. 
Grignon  v.  Astor,  1  Pinney  (Wis.)  137,  39  A.  D.  281,  holding  that  administrator's 
sale  not  attackable  collaterally  for  mere  error;  Adams  v.  Jeffries,  12  Ohio,  253, 
40  A.  D.  477,  holding  administrator's  sale  made  without  jurisdiction  void;  Huckle 
V.  Phillips,  2  Serg.  &  R.  4,  holding  sale  under  order  of  orphans'  court  provable 
without  producing  letters  of  administration  if  shown  to  be  lost. 

Disapproved  in  MTherson  v.  Cunliff,  11  Serg.  &  R.  422,  14  A.  D.  642,  holding 
that  after  twenty  years  purchaser  at  sale  in  orphan's  court  is  not  bound  to  prove 
observance  of  every  direction;  Van  Dyke  v.  Johns,  1  Del.  Ch.  93,  12  A.  D.  76, 
holding  that  proceedings  in  orphans'  court  are  not  impeachable  collaterally. 
Orphans*  court,  power  and  Jurisdiction  of. 

Cited  in  Beltzhoover  v.  Darragh,  16  Serg.  k  R.  329,  on  power  of  orphans'  court 
to  direct  sale  of  lands  for  debts  when  there  are  no  children;  Sankey's  Appeal,  55 
Pa.  491,  holding  publication  in  but  one  paper  cured  by  approval  of  orphans'  court 
when  statute  required  but  one  paper  though  court's  order  required  two. 

Disapproved  in  Musslemau's  Appeal,  65  Pa.  480,  holding  that  orphans'  court 
has  exclusive  jurisdiction  to  enforce  distribution  of  decedent's  estate. 
ESrroneons  InstmcUons,  effect  off. 

Cited  in  Deal  v.  McCormick,  3  Serg.  &  R.  343,  holding  erroneous  instruction  hav- 
ing direct  bearing  on  evidence  and  withdrawing  jury's  attention  from  other  points, 
reversible  error. 

•  AM.  DEC.  499,  KENNEDY  ▼.  BALTIMORE  INS.  GO.   3  HARR.  &  J. 

S67. 
Right  to  recover  freight. 

Cited  in  note  in  1  E.  R.  C.  155,  on  effect  of  abandonment  on  right  of  insured  to 
recover  freight  for  portion  of  voyage  performed. 
Money  had  and  received. 

Cited  in  Lewis  v.  Kramer,  3  Md.  265,  holding  money  deposited  with  another  for 
a  purpose  not  carried  out  recoverable  on  the  conunon  counts;  Blair  v.  Blair,  39 
Md.  556,  holding  money  paid  by  mistake,  fraud,  etc.,  recoverable  in  action  of 
money  had  and  received;  Eufaula  Grocery  Co.  v.  Missouri  Nat.  Bank,  118  Ala. 
408t  24  So.  389,  holding  that  agent  having  another's  money  may  elect  to  hold  either 
principal  or  agent. 

Cited  in  reference  notes  in  30  A.  D.  1 16,  on  nature  of  action  for  money  had  and 
received;  26  A.  D.  682;  37  A.  D.  55, — as  to  when  assumpsit  lies  for  money  had 
and  received. 
<—  What  evidence  admissible. 

Cited  in  National  Mechanics'  Bank  v.  National  Bank,  36  Md.  5,  holding  that 
in  action  to  recover  money  equitably  belonging  to  him  plaintiff  may  show  relevant 
equitable  circumstances;  Callahan  v.  Linthicum,  43  Md.  97,  20  A.  R.  106,  holding 


Digitized  by 


Google 


6  AH.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  IISS 

that  aetioB  for  mooej  bad  and  reedTod  k  eatable  and  plauitiff  may  resort  to 
equitable  dreumstaBees. 

Cited  in  note  in  tt  A.  D.  752,  on  what  eaneet  of  action  are  adnuaaible  In  efi- 
dance  nnder  eonnt  for  monej  had  and  rf^eiTed. 
Ifece— ity  of  nenl  for  corporate  acts. 

Cited  in  Cape  Sabk  Co's.  Case,  3  Bland«  Ch.  006,  holding  that  aaemnpeit  naay  be 
maintained  afainst  corporatioB  for  acts  within  legitimate  purposes  though  no  seal 
used;  llcKim  y.  Odom,  3  Bland,  Ch.  407,  holding  that  corporation  may  be  guilty 
of  fraud  by  acts  of  its  sgents  though  corporate  seal  not  used;  Gottfried  t.  Miller, 
104  U.  &  621,  26  L.  ed.  851,  holdii^  that  corporation  may  bind  itself  by  contract 
not  undo'  seal  unless  law  requires  it. 

•  AM.  DBC.  i«9,  WAIiSH  ▼.  OHiMOR,  S  HARR.  St  J.  S8S. 
Rescission  of  oontraot. 

Cited  in  reference  note  in  84  A.  D.  484,  on  rule  that  stoppsge  m  franslttf  dees 
not  rescind  contract  of  sale. 
Pleading  contract. 

Cited  in  Rich  ▼.  Boyce,  39  Md.  314,  holding  that  note  may  be  pleaded  aeeordii^ 
to  legal  effect  and  only  obligatory  parts  stated. 

Cited  in  reference  notes  in  49  A.  D.  316,  on  suffideney  of  pleading  of  contract 
according  to  legal  effect;  55  A.  D.  559,  on  pleading  written  instrument  aceordiqg 
to  its  legal  effect. 
Effect  of  Tariance. 

Cited  in  Hoke  t.  Wood,  26  Md.  453,  holding  aUegation  of  sale  of  thirty-six  cattis 
and  proof  of  thirty-flre  material  Tariance  precluding  recovery. 

Cited  in  reference  notes  in  50  A.  D.  67,  on  variance  between  cause  of  aetkn 
alleged  and  that  {Nrored;  29  A.  D.  559,  as  to  when  varianoe  in  actions  on  eon- 
tracts  is  fatal;  51  A.  D.  50,  as  to  when  variance  between  writing  dedai^ed  on 
end  that  offered  in  evidence  materiaL 

Cited  in  note  in  62  A.  D.  118,  as  to  when  variance  between  allegation  and  proof 
is  materiaL 
Sufllciency  of  award. 

Cited  in  reference  notes  in  37  A.  D.  687,  on  sufficiency  of  award  of  aibitrators; 
25  A.  D.  149,  on  uncertainty  as  fatal  to  award. 

Cited  in  note  in  3  E.  R.  C.  428,  on  necesdty  that  award  of  arbitraUon  be  final. 
certain,  and  condudve. 
—  Award  on  matters  not  snlimltted. 

Cited  in  Robinson  v.  Moore,  17  N.  H.  479,  holding  arbitrators  caimot  ssaks 
award  on  matters  not  submitted  to  them. 
Bills  of  exceptions,  as  aiding  one  another. 

Cited  in  Bell  v.  State,  57  Md.  108,  holding  that  court  will  not  look  in  any  other 
bill  of  exceptions  to  supply  facts  missing  in  first. 
Admissibility  of  agent's  testimony. 

Cited  in  Oelrichs  v.  Ford,  21  Md.  489  (dissenting  opinion),  on  admissibility  of 
testimony  of  agents,  etc. 

6  AM.  DEX;.  506,  DORSEY  T.  DOR8EY,  S  HARR.  Sk  J.  410. 
Erldence  as  to  handwriting. 

Cited  in  reference  notes  in  17  A.  D.  569;  28  A.  D.  824;  35  A.  D.  732,~-on  evi- 
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denoe  aa  to  handwriting;  22  A.  D.  776,  <m  competency  of  witness  whose  name  has 

been  forged. 

Declarations  against  title. 

Cited  in  Olanton  v.  Griggs,  5  Qa.  424,  holding  declarations  of  transferer  of  note 
while  owner  admissible  against  transferee  with  notice;  Munsey  v.  Hanly,  102  Me. 
423,  13  L.RJ^.(N.S.)  209,  67  Atl.  217;  Fall  v.  Fall,  100  Me.  98,  60  Atl.  718,— 
holding  admissions  of  party  in  possession  admissible  against  his  privies  only  when 
matter  is  subject  of  parol  proof;  McDowell  v.  Goldsmith,  6  Md.  319,  61  A.  D.  305, 
holding  admissions  of  grantor  to  conveyancer  that  deed  was  fraudulent  admissible 
to  impeach  grantee's  title  though  he  was  absent ;  Keener  v.  Kauffman,  16  Md.  296, 
holding  declarations  of  owner  before  parting  with  title  admissible  against  his 
privies;  Cunningham  v.  Fuller,  35  Neb.  58,  52  N.  W.  836,  holding  declarations  of 
person  in  possession  of  property  as  to  title,  admissible  against  him  and  his  privies ; 
Ten  Eyck  v.  Runk,  26  N.  J.  L.  513,  holding  declarations  while  in  possession  by 
grantor  of  water  power  admissible  against  grantee  as  to  its  extent;  Gibblehouse  v. 
Strong,  3  Rawle,  437,  holding  declarations  of  holder  of  legal  title  that  he  was 
merely  trustee  admissible  against  his  privies;  Hines  v.  Soule,  14  Vt.  99,  holding 
possessor's  admissions  that  oxen  were  another's  inadmissible  for  such  other  against 
sheriff  seizing  as  possessor's  goods. 

Cited  in  reference  notes  in  15  A.  D.  308,  on  grantor's  declarations  as  evidence; 
52  A.  D.  164,  on  declarations  as  to  title;  26  A.  D.  238,  on  admissibility  against 
vendee  of  declarations  of  vendor;  61  A.  D.  317,  aa  to  when  declarations  of  grantor 
as  to  fraudulent  conveyance  are  admissible;  77  A.  D.  345,  on  admissibility  of  dec- 
larations of  person  in  possession  of  land  against  his  own  title;  30  A.  D.  596,  on 
admissibility  of  declarations  and  admissions  of  person  deceased  made  while  in  pos- 
session of  land  as  to  boundary;  15  A.  D.  155;  31  A.  D.  197,— on  admissibility  of 
declarations  of  vendor  in  absence  of  vendee. 

Cited  in  notes  in  40  A.  D.  240,  on  admissibility  of  declarations  of  former  owner 
or  possessor  against  those  claiming  under  him ;  42  A.  D.  632,  as  to  when  declara- 
tions of  vendor  are  evidence  against  vendee  to  show  fraud. 
Purchase  by  trustee. 

Cited  in  reference  notes  in  18  A.  D.  271 ;  20  A.  D.  130;  22  A.  D.  302;  24  A.  D. 
278;  30  A.  D.  529,— on  trustee's  right  to  purchase  at  his  own  sale;  26  A.  D.  399, 
on  invalidity  of  purchase  by  trustee  at  his  own  sale;  53  A.  D.  125,  on  right  of 
agents,  trustees,  executors,  administrators,  guardians,  and  attorneys  to  purchase 
for  their  own  benefit. 

Cited  in  notes  in  19  A.  D.  43,  on  purchase  by  trustee;  21  A.  D.  466,  on  trustee*8 
right  to  purchase  at  his  own  sale;  16  A.  D.  616,  on  trustee  dealing  with  cestui  qiie 
trust  in  relation  to  trust  estate. 

6  AM.  DEO.  510,  ROOTBS  v.  WELLFORD,  4  MUNF.  215. 
Powers  of  partner  after  dissolution. 

Cited  in  Craddock  v.  Turner,  6  Leigh,  116  (dissenting  opinion),  on  admission 
of  partners  after  dissolution  as  evidence  against  each  other;  Daniel  v.  Nelson,  10 
B.  Mon.  316,  holding  that  after  dissolution  one  partner's  admissions,  are  inad- 
missible to  prove  debt  to  charge  copartner;  Lingan  v.  Henderson,  1  Bland,  Ch. 
236;  Brewster  v.  Hardeman,  Dudley  (Ga.)  138, — holding  that  after  dissolution  one 
partner  has  no  implied  authority  to  revive  a  debt  barred  by  statute  of  limitations ; 
Brisban  v.  Boyd,  4  Paige,  17,  holding  that  after  dissolution  one  partner  cannot 
bind  the  other  by  giving  note  for  debt  not  legally  due ;  Palmer  v.  Dodge,  4  Ohio  St. 
21,  62  A.  D.  271,  holding  that  nonconsenting  partner  not  liable  to  surety  on  firm's 
note  procured  by  copartner  after  dissolution;  Davis  v.  Poland,  92  Va.  225,  23  S.  E. 
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292,  holding  thftt  one  partner  after  diseohition  cannot,  withont  consent  of  copart- 
ner, impoee  on  him  a  freah  liability. 

Cited  in  reference  notes  in  13  A.  D.  505;  36  A.  D.  311 ;  37  A.  D.  612,-Km  power 
of  partner  to  bind  firm  after  dissolution;  36  A.  D.  760,  on  creating  new  debt  bj 
partner  empowered  to  settle  affairs  on  dissolution;  25  A.  D.  363,  on  adnuasions  fay 
partner  after  dissolution. 

Cited  in  notes  in  6  A.  D.  574;  16  A.  D.  476,— on  power  of  partner  after  disooiu- 
tion ;  40  A.  S.  R.  564,  on  powers,  rights,  and  liabilities  in  case  of  compromiaeB  and 
adjustments  by  partner  after  dissolution. 
Jadgment  against  principal  as  affecting  surety. 

Cited  in  Munford  v.  Nottoway,  2  Rand.  (Va.)  313,  holding  judgment  against  a 
principal  in  a  bond  not  conclusive  evidence  against  sureties. 

6  AM.  DEC.  511,  BUFORD  T.  BUFORD,  4  MUNF.  941. 
Conclusiveness  of  Judgment— Foreign  Judgment. 

Cited  in  Draper  v.  Gorman,  8  Leigh,  628,  holding  that  in  action  on  judgment  of 
another  state  defendant  may  plead  nil  debet  but  not  facts  showing  judgment  er- 
roneous; Dunlap  V.  Cody,  31  Iowa,  260,  7  A.  R.  129,  holding  judgment  obtained  in 
another  state  after  enticing  defendant  therein  by  false  pretenses:  void. 

Cited  in  reference  note  in  35  A.  D.  155,  on  full  faith  and  credit  due  judgments  off 
sister  states. 
—  As  between  obligor  and  obligee. 

Cited  in  Beeson  v.  Stephenson,  7  Leigh,  107,  holding  judgment  against  obligee 
binding  in  suit  against  surety  in  absence  of  fraud. 

Distinguished  in  Calvin  v.  State,  12  Ohio  St.  60,  holding  record  of  forfeiture  of 
recognizance  not  impeachable  for  fraud  in  action  against  sureties  to  enforce;  Ray 
v.  Clemens,  6  Leigh,  600,  holding  award  against  indemnitee  is  admissible  in  action 
against  indemnitor  to  show  damage  but  not  to  show  liability  of  indemnitee. 

•  AM.  DKC.  513,  PARKER  v.  CARTER,  4  MUNF.  97S. 
Oommnnlcations  to  attorney  as  privileged. 

Cited  in  McLellan  v.  Longfellow,  32  Me.  494,  54  A.  D.  509,  holding  communica- 
tions to  attorney  with  view  to  professional  employment  privileged  though  no  in- 
junction to  secrecy;  Williams  v.  Fitch,  18  N.  Y.  546,  holding  communication  to 
attorney  to  procure  reduction  of  assessment  privilege;  Johnson  v.  Sullivan,  23  Mo. 
474,  holding  communications  to  attorney  privileged  though  judicial  proceedings 
not  commenced  nor  contemplated;  Lyle  v.  Higginbotham,  10  Leigh,  67  (dissent- 
ing opinion ) ,  on  client's  letters  in  attorney's  possession  as  confidential  communica- 
tions; Bank  of  Utica  v.  Mersereau,  3  Barb.  Ch.  528,  holding  that  although  attor- 
ney is  witness  to  a  deed  he  cannot  disclose  conversations  prior  thereto ;  Galbraith 
V.  Elder,  8  Watts,  81,  holding  that  attorney  consulted  regarding  defect  in  title 
cannot  buy  outstanding  title  to  client's  detriment;  State  v.  Marshall,  8  Ala.  302, 
holding  application  to  attorney  by  slave  to  draw  petition  to  legislature  for  free- 
dom not  privileged  communication;  Passmore  v.  Passmore,  50  Mich.  626,  45  A.  R. 
62,  16  N.  W.  170,  holding  that  client  himself  may  testify  as  to  attorney's  advice; 
Oliver  v.  Pate,  43  Ind.  132,  holding  that  client  waives  privileges  by  testifying 
regarding  his  communications;  Coveney  v.  Tannahill,  1  Hill,  33,  37  A.  D.  287, 
holding  that  attorney  present  at  transaction  between  client  and  third  party  is  not 
privileged  as  to  what  passed;  Jeanes  v.  Fridenberg,  3  Claric  (Pa.)  199,  holding 
attorney  not  privileged  when  he  is  himself  a  party  to  the  transaction  he  is  asked 
to  disclose;  Parish  v.  Gates,  29  Ala.  254,  holding  that  when  two  p^vons  employ 


Digitized  by 


Google 


i02i  K0TB8  ON  AMERICAN  DECISIONS.  [510-613 

attorney  to  draw  oontraet  each  waives  pririlege  of  confidence  as  against  other; 
Barnes  t.  Harris,  7  Cush.  676,  54  A.  D.  734,  holding  disclosure  to  law  student, 
though  supposed  to  be  attorney,  not  privileged;  State  v.  Douglass,  20  W.  Va.  770, 
holding  privilege  of  client  accused  of  murder  violated  by  attorney  stating  location 
of  pistol  causing  death. 

Cited  in  reference  notes  in  79  A.  D.  373,  on  privilege  of  commiinications  to  at- 
torney; 22  A.  D.  410;  27  A.  D.  335, — on  privileged  communications  to  attorney  at 
law. 

Cited  in  notes  in  25  A.  D.  420;  66  A.  S.  R.  217;  6  L.ILA.  481,— on  privileged 
communications  between  attorney  and  client;  66  A.  S.  R.  213,  on  attorney  as  wit- 
ness to  facts  communicated  by  client;  66  A.  S.  R.  227,  on  privileged  communica- 
tions to  attorney  as  to  deeds;  66  A.  S.  R.  240,  on  persons  to  whom  privilege  of 
confidential  communications  to  attorney  extends. 

Distinguished  in  Sanford  v.  Sanford,  61  Barb.  293,  5  Lans.  486,  holding  scriv- 
ener drawing  will  competent  to  show  purpose  of  testator  in  making  particular  be- 
quest. 
Erldenoe  given  through  Interpreter. 

Cited  in  note  in  17  LJLA.  814,  on  admissibility  of  evidence  given  through  an  in- 
terpreter. 
What  facts  must  be  pleaded  and  proved. 

Cited  in  Canton  Roll  k  Mach.  Co.  v.  Rolling  Mill  Co.  155  Fed.  321,  holding  that 
bill  to  enforce  mechanic's  lien  must  state  clearly  every  fact  necessary  to  such 
right;  Hardman  v.  Cabot,  60  W.  Va.  664,  7  LJRJ^.(N.S.)  506,  55  8.  E.  756,  9  A. 
k  E.  Ann.  Cas.  1030,  holding  that  plaintiff  assailing  a  prima  facie  title  must  aver 
and  prove  facts  sufficient  to  overcome  it;  McGugin  v.  Ohio  River  R.  Co.  33  W.  Va. 
63,  10  S.  E.  36,  holding  that  bill  in  equity  must  state  every  fact  essential  to  ob- 
tain relief  asked;  Moran  v.  Palmer,  13  Mich.  367,  holding  that  there  can  be  no 
relief  when  plaintiff  pleaded  legal  title  in  himself  but  proof  showed  equitable; 
Robson  V.  Harwell,  6  Qa.  589,  holding  that  fraud  cannot  be  proved  unless  alleged; 
McKinky  v.  Irvine,  18  Ala.  681,  holding  that  title  not  pleaded  cannot  be  relied 
upon. 
Consideration  for  promise^Moral  consideration. 

Cited  in  Kent  v.  Rand,  64  N.  H.  45,  5  Atl.  760,  holding  that  promise  of  mar- 
ried woman  during  coverture  insufficient  to  support  promise  when  disability  re- 
moved; Hargroves  v.  Freeman,  12  Ga.  342,  holding  that  statutory  liability  of 
father  to  support  bastard  child  sufficient  consideration  to  support  note  for  that 
purpose;  Drake  t.  Bell,  26  Misc.  237,  55  N.  Y.  Supp.  945,  holding  that  promise  to 
pay  mechanic  for  work  performed  by  mistake  is  binding;  Gumee  v.  Bausemer,  80 
Va.  867,  holding  that  debtor  not  liable  to  re-imburse  creditor  for  counsel  fees. 

Cited  in  notes  in  53  L.R.A.  359,  on  moral  obligation  as  consideration  for  prom- 
ise; 39  A.  S.  R.  736,  on  moral  obligation  as  consideration  for  express  promise; 
3  L.ILA.(N.S.)  437,  as  to  where  moral  obligation  arising  from  relationship  affords 
sufficient  consideration  to  support  promise  to  become  responsible  for  another's 
debt;  43  A.  R.  786,  on  effect  of  wife's  new  promise  after  cessation  of  coverture  to 
pay  debt  contracted  during  coverture. 
•»  To  answer  for  another's  debt. 

Cited  in  Bixler  v.  Ream,  3  Penr.  &  W.  282,  holding  that  subsequent  promise  to 
pay  another's  debt  not  binding  unless  consideration  shown;  Winkler  v.  Chesa- 
peake &  O.  R.  Co.  12  W.  Va.  699,  holding  promise  to  pay  another's  debt,  though 
written,  void  unless  founded  on  a  consideration ;  Davis  v,  Tift,  70  Ga.  52,  holding 
promise  to  answer  for  debt  of  another  without  consideration  void  though  in  writ- 
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•  AM.  DBC.  ftlS,  BUUi  ▼.  DOUOIiAS,  4  MITNF.  SOS. 
Measore  of  damages. 

Cited  in  Enkine  y.  Henry,  6  Leigh,  378,  on  amonnt  of  appeal  bond  where  sub- 
ject matter  delivered;  Christian  t.  Miller,  3  Leigh,  78,  23  A.  D.  251  (dineotiog 
opinion ) ,  on  measure  of  damages  on  failure  to  deliver  property  in  aeoordance  vitk 
contract. 

Cited  in  reference  notes  in  52  A.  D.  291,  on  measure  of  damages  for  nondeliferf 
of  diattels;  55  A.  D.  375,  on  measure  of  damages  for  breach  of  eon  tract  to  deliver 
goods  sold. 

•  AM.  DEC.  ft  It,  HEIiSON  ▼.  CARRINOTON,  4  MUNF.  SS9. 
Sale  by  acre;  anrrey. 

Cited  in  Carter  y.  Campbell,  1  Qilmer  (Va.)  159;  McCoy  ▼.  Basaett,  20  W.  Va 
570;  Crawford  t.  M'Daniel,  1  Rob.  (Va.)  448,— holding  that  on  sale  of  Usd  I7 
acre  survey  may  be  made  any  time  before  business  closed  between  parties;  Wttaoi 
V.  Hoy,  28  Gratt.  698,  holding  land  sold  by  commissioners  by  the  acre  prims  fteie 
invalid,  presumption  repelled  only  by  cogent  proof;  Trinkk  v.  Jackson,  86  Va  2^ 
4  L.R  Jk.  525,  9  S.  E.  986,  holding  purchaser  entitled  to  compensation  lor  defidescf 
in  number  of  acres  where  land  sold  by  the  acre;  Weir  v.  McGee,  25  Tex.  Supp-  20, 
on  impropriety  of  leaving  jury  to  decide  from  evidence  whether  sale  was  by  sere  or 
in  gross;  Graham  v.  Larmer,  87  Va.  222,  12  8.  E.  389,  denying  right  to  abatcaeit 
for  deficiency  of  twenty-eight  acrea  on  sale  for  gross  sum  of  "about  two  hundnd 
fteventy-four  acres  .  .  .  more  or  lass;"  Harrell  ▼.  Hill,  19  Ark.  102,  68  A  D. 
202,  holding  purchaser  entitled  to  what  vendw  can  give  and  to  abatemat  fat  de- 
ficiency though  misrepresentation  as  to  quantity  innocently  made;  Speed  ▼.  Hoi- 
lingBworth,  54  Kan.  436,  38  Pac  496,  holding  rcpreeentationB  by  seller  as  to  bub* 
her  of  acres  more  than  expression  of  opinion. 

Cited  in  reference  notes  in  10  A.  D.  740,  on  sale  of  land  by  the  acre;  6  A  & 
439,  on  effect  of  deficiency  in  land  conveyed  to  grantee;  6  A.  D.  638,  on  ycsdei^ 
remedy  for  deficiency  in  land  conveyed;  13  A.  D.  218,  on  deficiency  in  quslity  d 
land  contracted  to  be  sold  as  ground  of  rescission  or  set-off  against  considerstifis 
bonds. 

Cited  in  note  in  31  LJELA.  753,  on  injunction  against  judgments  lor  parehsie 
money  for  deficiency  in  amount  of  land. 
—  Compensation  for  defldeiKsy. 

Cited  in  Frenche  v.  Chancellor,  51  N.  J.  Eq.  624,  40  A.  a  R.  548,  27  AtL  110, 
denying  right  to  compensation  for  slight  deficiency  where  land  sold  as  so  oiaoy 
acres  "more  or  less;"  Perkins  v.  Winter,  7  Ala.  855,  holding  purchaser  of  UaA 
by  quarter  section  according  to  government  survey,  not  entitled  to  relief  for  de 
ficiency ;  Watson  v.  Hoy,  28  Gratt.  698,  holding  that  compensation  for  d^aescy 
where  land  sold  by  acre  is  according  to  average  value  of  whole  tract;  HitdieU 
V.  Zimmerman,  4  Tex.  75,  51  A.  D.  717,  holding  that  lessee  may  hold  for  t^m  tt 
what  premises  reasonably  worth  where  lease  void  for  lessor's  fraud. 

DiBtinguished  in  Cabell  v.  Roberts,  6  Rand.  (Va.)  580,  holding  payments  beto 
judgment  obtained  not  ground  for  relief  in  equity. 
Bxecntors;  renunciation. 

Cited  in  Cllnefelter  v.  Ayres,  16  HI.  329 ;  Thornton  v.  Winston,  4  Leigh,  152,- 
holding  that  executor  may  renounce  by  matter  t»  pats;  Wardwell  v.  McDowell,  31 
111.  364,  holding  that  refusal  of  executor  to  act  may  be  proved  by  parol;  Boie- 
boom  V.  Mosher,  2  Denio,  61 ;  Thompson  v.  Meek,  7  Leigh,  419, — holding  thst  » 
nunciation  by  executor  may  be  established  by  parol  evidence. 
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Laches  as  bar. 

Cited  in  Mong  v.  Roush,  29  W.  Va.  119,  11  8.  £.  906,  to  point  that  lapse  of 
time  cannot  defeat  acknowledged  right  where  presumption  of  abandonment  out- 
weighed by  opposing  circumstances;  Hamilton  v.  Dooly,  16  Utah,  280,  49  Pac. 
769,  holding  mere  lapse  of  time  not  bar  in  equity;  Hodgson  t.  Perkins,  84  Va.  706, 
5  8.  £.  710,  holding  lease  of  mining  privileges  to  continue  so  long  as  lessees  think 
worth  while  abandoned  by  absolute  nonaction  for  forty  years;  Tunstall  v.  Withers, 
86  Va.  892,  11  8.  £.  565,  holding  action  in  1886  to  enforce  vendors'  lien  for  Und 
in  Virginia  sold  in  1860  affected  by  statute  of  limitations  or  presumption  of  pay- 
ment; Coles  V.  Ballard,  78  Va.  139,  holding  that  surety  cannot  charge  creditor  with 
laches  until  he  has  in  vain  prompted  creditor  to  pursue  principal ;  Cottrell  v.  Wat- 
kins,  89  Va.  801,  87  A.  8.  R.  897,  19  L.R.A.  754,  17  8.  E.  328;  Massie  v.  Heiskell, 
80  Va.  789, — holding  that  laches  cannot  be  predicated  of  those  who  are  ignorant 
of  their  rights;  Ayres  v.  Waite,  10  Cush.  72,  holding  mortgagor  not  permitted  to 
redeem  after  twenty  years  without  special  cause  where  mortgagee  in  possession; 
Gardner  v.  Cumming,  Ga.  Dec  pt.  1,  p.  1,  holding  administration  not  presumed 
after  twenty  years  from  receipt  by  register  of  probate  of  his  fees;  Magruder  v. 
Peter,  11  Gill  k  J.  217,  holding  that  presumption  of  abandonment  by  lapse  of 
time  never  prevails  where  presumption  out- weighed  by  opposite  facts;  Hukill  v. 
Guffey,  37  W.  Va.  425,  16  8.  E.  544  (dissenting  opinion),  on  relief  in  equity  from 
forfeiture  of  oil  and  gas  lease  for  delay  in  commencing  operations;  Green  v. 
Thompson,  84  Va.  376,  5  8.  E.  507  (dissenting  opinion),  on  laches  preventing 
relief  from  €w  parte  settlements  of  administrator. 
Trustee;  execution  of  power. 

Cited  in  Clinefelter  v.  Ayres,  16  111.  329,  holding  that  courts  will  compel 
executors  to  exercise  power  to  sell  lands  generally,  without  expressing  any  object 
of  sale  or  directing  any  application  of  the  proceeds;  Giddings  v.  Butler,  47  Tex. 
535,  holding  deed  by  one  executor  authorised  and  approved  by  coexecutors  imper- 
fect execution  of  power  which  equity  will  aid;  Wood  v.  8parkB,  18  N.  C.  (1  Dev.  k 
B.  L. )  389,  holding  deed  by  acting  executor  sufficient  where  power  given  to  two  or 
more;  Van  Rensselaer  v.  Akin,  22  Wend.  549,  holding  tiiat  release  from  mortgage 
by  one  of  two  trustees  estops  subsequent  assignees  where  first  assignee  treated  it  as 
valid;  Eskridge  v.  Patterson,  78  Tex.  417,  14  8.  W.  1000,  holding  deed  by  one  of 
several  executors  valid  where  grantee  had  possession  thereunder  for  twenty  years; 
Claric  T.  Homthal,  47  Miss.  434,  on  validity  of  execution  of  power  of  sale  by  per- 
sons as  trustees,  one  of  whom  had  not  quaUfled  as  executor. 

Cited  in  reference  notes  in  44  A.  D.  159,  on  necessity  of  jointly  executing  power 
of  sale  givoi  to  several  trustees;  54  A.  D.  657,  on  powers  of  coexecutors  and  co- 
administrators. 

Cited  in  note  in  113  A.  8.  R.  921,  on  assent  by  one  executor  to  agreement  for 
sale  of  land  signed  by  other  executor  only. 
BeM^eelon  of  contract;  waiver. 

Cited  in  Main  v.  Piocknow,  131  Wis.  279,  111  N.  W.  508,  holding  action  for 
breach  of  contract  waiver  of  right  to  rescind;  Crawford  v.  Waters,  46  How.  Pr. 
210»  holding  recognition  of  lessee  as  tenant  after  forfeiture  for  nonpayment  of 
rent  waiver  of  forfeiture;  Gaines  v.  Acre,  Minor  (Ala.)  141,  holding  sale  of  land 
certificate  to  himself  by  agent  ratified  by  principal's  action  to  enforce  it. 
Ejection  of  remedies. 

Cited  in  reference  note  in  10  A.  8.  R.  490,  ea  piorsuit  of  one  remedy  as  irrevoc- 
able election  not  to  pursus  another. 
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•  AM.  DEC.  ft9«,  TATIiOR  t.  OOIiB,  4  MUNF.  Sftl. 
Btoppei;  Calimre  to  gtra  Motloe. 
Cited  ia  Bonn  y.  MXMm0,  6  Port  (Ala.)  422,  31  A.  D.  99$;  Bplej  t.  WItheiow. 

7  Watts,  163, — boldiaf  one  who  teea  hit  pfoperty  sold  without  giTing  noiiee  of  kii 
titio  harrod  froai  reeorory  ia  ejaetmeBl 

Citod  ia  refareoet  aota  ia  M  A.  D.  3t2,  on  estoppel  of  iBortgagce  bj  acta  tnm 
aaeertiag  daioi. 
Cited  ia  aote  ia  49  A.  D.  388,  oa  estoppel  between  mortgagees  to  denj  title. 

8  AM.  DEC.  ftSt,  00<HL  ▼.  DARBT,  4  MUNF.  444. 

LlBAlCatlons  In  cases  of  frai&d. 

Cited  in  Rice  v.  White,  4  Leigh,  474,  holdiag  formal  plea  of  limitation  \j  stat- 
ute ayailable  in  action  for  deceit;  Thompson  t.  Whitaker  Iron  Co.  41  W.  Va.  874, 
23  8.  E.  796,  holding  that  statute  of  limitations  runs  from  time  of  popetratioa 
of  fraud;  Fee  ▼.  Fee,  10  Ohio,  468,  36  A.  D.  103,  holding  that  at  law  fraud  does 
not  toll  limitations  till  discovery  by  plaintiff. 

Cited  in  note  in  60  A.  D.  514,  on  fraud  at  law  as  preventing  operatioD  of  stat- 
ute of  limitations. 
Margcr  of  oItU  aodon  In  felony. 

Cited  in  notes  ia  28  A.  R.  47,  on  right  to  prosecute  at  same  time  both  erimiBa] 
and  civil  action  for  same  act;  1  E.  R.  C.  566,  on  merger  of  civil  injury  in  fefoaj. 

Criticised  ia  Shaw  v.  Charleston,  57  W.  Va.  433,  50  &  E.  527,  4  A.  A  £.  Abb. 
Gas.  516,  denying  father's  right  to  sue  individually  for  n^ligent  killing  of  child. 

8  AM.  DBC.  581,  JONB8  v.  OBITTBNDEN,  4  N.  €.   (1  €AB.  I<AW  BE- 

P08.)   885. 
laspnlnnent  of  obUgntkm  of  eontrnela. 

Cited  in  Taylor  v.  Steams,  18  Qratt  244,  holding  statute  forbidding  sales  under 
trust  deeds,  for  statsd  period,  unconstitutional ;  Board  of  Education  v.  Hendefsos. 
126  N.  C.  689,  36  8.  E.  158,  holding  statute  prohibiting  suit  to  recover  lines  sad 
penalties,  whidi  constitution  requires  to  be  used  for  maintaining  sdiools,  ubcob- 
stitutional;  Edwards  v.  Williamson,  70  Ala.  146,  holding  laws  affecting  remediei 
not  unconstitutional  if  substitute  is  fully  adequate  to  enforcement  of  ensting 
contracts;  Lyon  v.  Aldn,  78  N.  C.  258;  Barnes  v.  Barnes,  53  N.  C.  (8  Jones,  L.) 
366, — holding  statute  making  all  mortgages,  deeds  in  trust  for  creditors,  and  eoa* 
fessions  of  judgment  void  during  its  continuance,  unconstitutional;  Edwards  v. 
Kearzey,  96  U.  a  595,  24  L.  ed.  793,  holding  statute  so  affecting  the  remedy  as  to 
subetantially  impair  and  lessen  value  of  contract  unconstitutional;  <3odlej  v.  Tay- 
lor, 14  N.  C.  (3  Dsv.  L.)  178,  holding  aetion  on  covenant,  for  eviction  oeeurriBg 
more  than  seven  years  after  covenantor's  death  not  barred  by  statute  requiriBg 
presentation  of  claims  within  seven  years;  Hill  v.  Kessler,  63  N.  C.  437  (dlsnat- 
ing  opinion),  on  constitutionality  of  homestead  exemption  laws;  Morrison  ▼.  Wst- 
son,  101  N.  C.  332,  1  L.RJI.  833,  7  S.  E.  795  (diss^ting  opinion),  on  power  of 
legislature  to  change  remedy. 

Cited  in  reference  notes  in  33  A.  D.  156;  54  A.  D.  M3,— on  statutes  impurisg 
obligation  of  contracts;  24  A.  D.  606,  on  constitutionality  of  statutes  vaiyiBg 
remedies;  30  A.  D.  274,  on  statutes  impairing  vested  rights  or  obligation  of  eon- 
tracts;  90  A.  D.  320,  on  taking  away  remedy  or  rendering  it  impracticable. 

Cited  in  notes  in  14  A.  D.  741;  1  L.ItA.  358, — on  impairment  of  remedy  oo 
contracts;  10  A.  D.  135,  on  vested  rights;  10  A.  D.  137,  on  laws  affecting  remedy; 
10  A.  D.  138,  on  laws  relating  to  redemption;  21  L.  ed.  U.  8.  213,  on  constitutioa- 
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ality  of  laws  changing  exonption  from  execution;  120  A.  8.  R.  478,  on  effect  of 
statutes  relating  to  remedy,  making  pre-existing  contracts  illegal;  6  A.  D.  600; 
13  A.  D.  494;  1M)  A.  D.  320,— on  constitutionality  of  stay  laws. 

•  AM.  DBC.  54  S,  PHIIiLIPS  ▼.  SMITH,  4  N.  C.  (1  CAR.  liAW  REPOS.) 

475. 

Measure  of  damages  for  breach  of  covenant. 

Cited  in  Wilson  t.  Forbes,  18  N.  C.  (2  Dev.  L.)  30,  holding  that  measure  of 
damages  upon  covenant  of  seisin  is  price  paid  for  land  and  interest;  Taylor  t. 
Hotter,  1  Mont.  688,  holding  that  damages  against  grantor  on  warranty  are  value 
of  property  at  time  of  conveyance,  interest,  costs  and  expenses;  Gant  v.  Hun- 
sucker,  34  N.  C.  (12  Ired.  L.)  254,  55  A.  D.  408,  on  measure  of  damages  in  action 
for  warranty  of  title  to  personalty;  Williams  v.  Beeman,  13  N.  C.  (2  Dev.  L.)  483 
(dissenting  opinion),  on  measure  of  damages  on  breach  of  covenant  of  warranty. 

•  AM.  DBC.   f4«,  SUIililVAN  ▼.  MITCHEIiL,   4   N.  €.    (1   CAB.   I4AW 

RBPOS.)  48S. 
Neceeelty  and  snlHctency  of  preeentment  and  notice. 

Cited  in  reference  notes  in  33  A.  D.  614,  as  to  how  demand  is  made;  41  A.  D. 
591,  on  necessity  of  presenting  note  payable  at  bank  to  hold  indorser;  18  A.  D. 
652;  48  A.  D.  248, — on  insolvency  of  maker  of  note  as  affecting  necessity  for 
notice  to  indorser. 

Cited  in  note  in  12  A.  D.  M2,  on  maker's  insolvency  as  excuse  for  not  giving 
demand  and  notice. 
—  Place  of. 

Cited  in  Nichols  v.  Pool,  47  N.  C.  (2  Jones  L.)  23,  holding  presentation  of  note 
payable  at  particular  time  and  place  unnecessary  in  action  by  holder  against 
maker. 

Cited  in  reference  notes  in  25  A.  D.  840;  25  A.  D.  455;  28  A.  D.  335,— on  note 
payable  at  particular  time  and  place;  14  A.  D.  373;  35  A.  D.  203,— on  note  payable 
at  particular  bank;  40  A.  D.  145,  on  demand  when  note  is  payable  at  a  particular 
place;  24  A.  D.  455;  26  A.  D.  317, — on  necessity  for  presentment  of  note  payable 
at  a  particular  plaC^;  39  A.  D.  114,  on  necessity  for  demand  on  note  or  bill  payable 
at  particular  bank  to  charge  maker  or  acceptor;  37  A.  8.  R.  406,  on  place  of 
demand  of  payment  of  negotiable  instrumenl 

•  AM.  DBC.  547,  DEN  v.  BARNB8,  4  N.  C.  (1  CAR.  LAW  REPOS.)  484. 
Conatractlon  of  word  *'taelr8*'  In  devise. 

Cited  in  Bullock  v.  Bulfock,  17  N.  C.  (2  Dev.  Eq.)  307,  construing  legacy  to 
"Hkeirs^  of  person  known  by  testator  to  be  living  as  one  to  his  children. 

Cited  in  reference  notes  in  27  A.  D.  763,  as  to  definition  of  "heirs;"  27  A.  D. 
248,  on  construction  of  word  "heirs'*  in  will;  43  A.  D.  663,  on  validity  of  devise 
to  "heirs"  of  living  person. 

•  AM.  DEC.  55S,  STATE  v.  TANCY,  4  N.  C.  (1  CAR.  liAW  REPOS.)  519. 
Former  Jeopardy. 

Cited  in  State  v.  Robinson,  116  N.  C.  1046,  21  8.  E.  701,  holding  conviction 
under  one  of  two  statutes  not  defense  under  other  where  additional  fact  required; 
United  States  v.  Cashiel,  1  Hughes,  552,  Fed.  Cas.  No.  14,744,  holding  acquittal 
before  court-martial   not  defense  to   indictment  under   civil   law;    Coleman  v. 
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Tmummm,  97  U.  8.  509,  24  L.  ed.  1118   (diMentiiig  opinion),  on  liability  of 
peraon  in  military  senrice  to  pmnlty  for  Tiolation  of  local  civil  law. 

Cited  in  notes  in  21  L.  ed.  U.  8.  874,  on  wliat  oonstitates  former  jeopardy;  92 
A.  8.  R.  103,  on  conTictioa  or  aoquittal  of  eontenpt  of  oourt  or  kgialatnre  as  bsr 
to  eriminal  prosecution. 
Oontempt;  determliintlon  of  facts. 

Cited  in  Baker  ▼.  Gordon,  86  N.  a  116,  41  A.  R.  448  holding  that  judge  nav 
determine  the  facts  in  contempt  proeeedings;  Re  Deaton,  105  N.  C.  59,  11  S.  ^ 
244,  holding  party  charged  with  contempt  not  entitled  to  jury  triaL 

•  AM.  DEC.  ftft4,  CARSON  ▼.  JfOBLET,  4  N.  €.  (1  CAB.  UiW  BJSPOS.) 

5SS. 

Possession  to  nininmtn  trespn— . 

Cited  in  White  ▼.  Morris,  8  N.  a  (1  Hawks)  801,  holding  trespans  msin- 
tainable  by  owner  where  property  seised  while  in  possession  of  borrower. 

Cited  in  reference  notes  in  12  A.  D.  208;  2i  A.  D.  121,— on  requisitee  to  main- 
tenance of  action  of  trespass;  18  A.  D.  210,  on  title  necessary  to  maintain  tres- 
pass; 31  A.  D.  548,  on  necessity  of  possession  to  maintenance  of  trespass  or 
trover;  28  A.  D.  41,  on  notice  of  possession  to  maintain  trespess  qumre  cimmmm 

Cited  in  notes  in  15  A.  D.  542,  on  necessity  of  possession  to  maintenance  of 
trespass;  18  A.  D.  553,  on  sofllciency  of  constmctiye  possession  to  maintais 
trespass. 

•  AM.  DEC.  ftftft,  OOIiDEN  t.  liEVT,  4  If .  €.    (1  CAB.  IjAW  BfiPOS.) 

ftS7. 

Bights  of  prlDoipni  nnder  oontmot  by  agent. 

Cited  in  Symington  ▼.  M'Lin,  18  N.  C.  (1  Der.  k  B.  L.)  291,  holding  thst 
acceptance  by  factor  of  note  of  third  person  payable  to  himself  releases  purchaser, 
binding  factor;  Brown  ▼.  Morris,  83  N.  C.  251,  holding  counterclaim  against 
agent  not  allowable  where  principal  sued  for  goods  sold  by  agent,  purchaser 
believing  agent  owner. 

Cited  in  note  in  58  A.  D.  189,  on  suits  by  factors  and  principals  against  third 
persons. 

•  AM.  DEC.  5ft7,  GATXilN  ▼.  KIIiPATBICK,  4  N.  C.  (1  CAB.  I4AW  BE- 

POS.)  ftS4. 
Equity;  remedy  nt  law. 

Cited  in  Peace  ▼.  NaUing»  18  N.  C.  (1  Der.  Eq.)  289,  holding  that  equity  wiH 
not  interfere  when  adequate  relief  obtainable  at  law. 

Cited  in  reference  notes  in  29  A.  D.  218,  as  to  when  relief  will  be  granted  in 
equity;  26  A.  D.  700,  on  neglect  to  make  defenss  at  law  as  bar  to  equitable  relief; 
48  A.  D.  545,  on  effect  of  failure  to  set  up  defense  at  law  on  right  to  equitable 
relief. 
Belief  against  verdict  or  Judgment. 

Cited  in  Pearce  v.  ChasUin,  3  Ga.  226,  46  A.  D.  423,  holding  that  equity  wiH 
relieve  against  verdict  where  prevailii^  party  knew  fact  to  be  differ^it,  opponent 
being  ignorant. 

Cited  in  reference  note  in  43  A.  D.  288,  as  to  when  equity  will  decree  new  trial 
at  law. 

Cited  in  notes  in  31  L.R.A.  773,  on  injunction  against  judgment  for  non-perfonn- 
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ance  of  conditions;  32  L.KA,  323,  327,  on  general  equitable  jurisdiction  as  to 
injunction  against  judgments  where  there  is  a  failure  to  defend  at  law ;  30  L.R.A. 
794,  on  injunctions  against  judgment  where  defense  was  prevented  by  sickness  of 
party. 

Parol  erldence  as  to  writing. 

Cited  in  reference  notes  in  12  A.  D.  641,  on  parol  evidence  to  control  written 
instrument;  20  A.  D.  79,  on  parol  evidence  to  contradict,  vary,  or  to  affect  written 
instruments;  46  A.  D.  242,  on  parol  evidence  to  vary  writing  or  annex  conditions 
thereto;  16  A.  D.  702,  on  parol  evidence  to  explain  written  contracts;  12  A.  D. 
169,  on  parol  evidence  to  affect  deeds  and  other  written  contracts. 

Cited  in  notes  in  4  E.  R.  C.  208,  on  parol  evidence  to  vary  writing;  43  L.R.A. 
456,  on  contemporaneous  parol  agreement  that  payment  is  to  be  conditional  as 
defense  to  note ;  43  L.RJ1.  476,  on  contemporaneous  parol  agreements  constituting 
consideration  for  note  as  defense  in  action  thereon. 

•  AM.  DSC.  558,  STATE  ▼.  TREXLER,  4  N.  C.   (S  CAR.  liAW  REPOS.) 

to. 

Forcible  taking  of  chattel. 

Cited  in  State  v.  Love,  19  N.  C.  (2  Dev.  k  B.  L.)  267,  holding  that  indictment 
for  forcible  trespass  to  chattel  must  allege  taking  from  owner's  actual  possession ; 
State  V.  John,  60  N.  C.  (6  Jones  L.)  163,  69  A.  D.  777,  on  what  constitutes  forcible 
taking  under  indictment  for  robbery. 

Cited  in  notes  in  69  A.  D.  782;  70  A.  D.  179, — on  what  constitutes  robbery;  70 
A.  D.  180,  on  asportation;  70  A.  D.  184,  186,  on  snatching  not  being  robbery; 
70  A.  D.  183,  of  force  and  violence  as  element  in  crime  of  robbery;  67  L.R.A. 
447,  on  what  force  is  sufficient  to  constitute  robbery;  67  L.R.A.  446,  on  what  force 
employed  as  a  means  of  escape  or  to  prevent  a  recaption  of  property  taken  without 
force  is  sufficient  to  constitute  robbery. 

•  AM.  DEC.  561,  WIIiLIAMS  ▼.  LANE,  4  N.  C.   (S  CAR.  LAW  REPOS.) 

966. 

Conveyance  of  land;  qnanttty. 

Cited  in  Huntley  v.  Waddell,  34  N.  C.  (12  Ired.  L.)  32,  holding  oorenant  of 
quantity  of  land  not  imported  by  deed  specifying  number  of  acres. 
Wills;  constractlon. 

Cited  in  Williams  v.  McComb,  38  N.  C.  (3  Ired.  Eq.)  460,  holding  that  no  words 
in  will  ought  to  be  rejected  upon  which  any  sensible  meaning  can  be  pat. 

•  AM.  DEC.  568,  BULLOCK  T.  TINNEN,  4  N.  C.  (8  CAR.  LAW  REPOS.) 

871. 
Bsaentlals  to  Talld  gift. 

Cited  in  reference  notes  in  26  A.  D.  326;  32  A.  D.  266,— on  delivery  as  essential 
to  gift. 

Cited  in  notes  in  21  A.  D.  492,  on  what  is  necessary  to  constitute  a  gift;  61 
A.  D.  362;  12  E.  R.  C.  434,— on  necessity  of  delivery  to  validity  of  gift;  9  A.  D. 
736,  on  what  constitutes  gift  inter  vivos;  9  A.  D.  687,  on  gifts  inter  vivos. 

•  AM.  DEO.  564,  SQUIRES  t.  RI66S,  4  N.  C.   (S  CAR.  LAW  REPOS.) 

S74. 

Frandnlent  conveyance. 

Cited  in  West  v.  Dubberly,  4  N.  C.  (Term.  Rep.)  38,  holding  deed  made  with 
design  to  defraud  creditors  void. 
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Cited  in  nivntm  note  in  49  A.  D.  71»,  on  Talidity  of  limitary  convcynm 
ai^ainst  exitting  and  •nbtequcnt  oreditort  nnd  pnrchMein. 

•  AM.  DBO.   5««,  CAMBRON  ▼.  MeFARLAND,   4  K.   C.    <9   CAR.  LAW 

RBP08.)    41ft. 
InTnlld  oonsldemtlon  for  oontimot. 

at«d  in  Edwards  ▼.  Qoldiboro,  141  N.  a  00,  4  LJLA.(NJ3.)  689,  63  8.  £.  Ctt, 
8  A.  4  E.  Ann.  Cat.  479,  holding  contract  by  tHj  to  locate  publie  buildiiv  tX 
•peeilled  place  in  oonaideration  of  donation  toward  expense  void. 
Compromise  of  crime. 

Cited  in  Riddle  y.  Hall,  S9  Phila.  Leg.  Inl  S8;  Partridge  t.  Hood,  120  Ma«. 
403,  21  A.  R.  624, — holding  agreement  to  eomiNroniise  misdemeanor  anenforeesM^ 
nnless  approved  by  oourt. 

Cited  in  reference  notes  in  22  A.  D.  702,  on  invalidity  of  oontract  not  ts 
prosecute  person  for  crime;  22  A.  D.  480,  on  illegality  of  agreement  not  to  prose- 
cnte  a  party  for  malicious  mischief;  01  A.  D.  360,  on  inyalidity  of  note  givm  far 
oompouiMling  misdemeanor  or  suppressing  criminal  proseeutioii. 

•  AM.  DBO.  ftftY,  8TATB  T.  COMMISSIONERS,  4  N.  O.    (9  CAR.  I«AW 

RBPOS.)  ftlY. 
Uablllty  for  Injnrj  canned  by  defeetlTe  streets. 

Cited  in  note  in  43  A.  D.  723,  on  municipal  liability  for  injury  1^  grading  or 
regrading  streel 

•  AM.  DBO.  ftftt,  KIDDBIiL  ▼.  FORD,  S  BREV.  17S. 
Effect  of  InsolTencj  on  necessity  of  demand. 

Cited  in  reference  notes  in  7  A.  D.  023;  12  A.  D.  392;  18  A.  D.  662;  43  A.  IX 
248,— on  insolvency  of  maker  of  note  as  affecting  necessity  for  notice  to  indorse. 

•  AM.  DEC.  ftYS,  CHARDON  ▼.  OLIPHANT,  3  BREV.   103. 
Powers  of  partner  after  dissolntion. 

Cited  in  Meggett  v.  Finney,  4  Strobh.  L.  220  (dissenting  opinion),  on  effeet  of 
admissions  of  partner  after  dissolution. 

Cited  in  reference  notes  in  0  A.  D.  611;  0  A.  D.  729;  13  A.  D.  605;  10  A.  IX 
476;  17  A.  D.  064;  18  A.  D.  07;  24  A.  D.  246;  20  A.  D.  433;  48  A.  D.  560;  OS 
A.  D.  280;  28  A.  8.  R.  338;  28  A.  D.  381;  40  A.  8.  R.  601;  49  A.  8.  R.  309,— 
on  power  of  partner  to  bind  firm  after  dissolution;  26  A.  D.  303,  on  admissions  by 
partner  after  dissolution;  30  A.  D.  700,  on  creating  new  debt  by  partner  em- 
powered to  settle  affairs  on  dissolution;  63  A.  D.  716,  on  kgal  title  to  chose  in 
action  of  partnership  after  death  of  one  partner. 

Cited  in  notes  in  18  A.  D.  616;  12  A.  8.  R.  306, — on  power  of  one  partner  ts 
bind  firm  after  dissolution  of  partnership;  18  L.  ed.  U.  8.  737,  on  ^eet  d 
adraissions  of  partner,  after  dissolution  of  firm,  on  copartners;  40  A.  8.  R.  567. 
on  rights,  liabilities,  and  remedies  resulting  from  admission  of  new  partner 
after  dissolution. 
—  To  revive  liability. 

Cited  in  reference  notes  in  10  A.  D.  148,  on  adoiowledgment  by  joint  debtor; 
11  A.  D.  762,  on  acknowledgment  by  partner  after  dissolution;  64  A.  D.  360, 
on  acknowledgment  by  one  of  several  joint  and  several  obligors  as  affecting  lim- 
itation of  action  against  others;  38  A.  D.  771,  on  effect  of  acknowledgment  by 
partner  after  dissolution  to  take  firm  debt  out  of  statute  of  limitations;  31 
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A.  D.  416,  on  admissibility,  to  take  case  out  of  statute  of  limitations,  of  admis- 
nona  of  partner  after  dissolution;  28  A.  D.  147,  on  admissions  of  partner  to 
remove  bar  of  limitations  after  dissolution  of  firm;  20  A.  D.  114,  on  partner's 
power  to  rerive  liabilities  against  copartners. 

Cited  in  notes  in  10  A.  D.  607,  on  new  promise  by  debtor;  62  A.  D.  102,  on 
promise,  acknowledgment,  or  payment  by  joint  debtor,  partner,  ete^  at  taking 
case  out  of  statute  of  limitations. 

•  AM.  DEC.  57«,  STATE  ▼.  BRUCE,  t  BREV.  S64. 
Right  to  mandamus. 

Cited  in  State  ex  rel.  Simmons  y.  Watson,  2  Speers,  L.  07,  holding  mandamus 
proper  remedy  for  enforcement  of  legal  right  where  no  other  legal  remedy  exists; 
Ex  parte  Heath,  8  Hill,  42,  holding  returns  by  election  inspectors  ministerial  acts. 

Cited  in  reference  note  in  10  A.  D.  226,  on  mandamus  to  control  discretion. 

Cited  in  notes  in  10  A.  D.  608,  as  to  when  mandamus  will  be  granted;  81 
L.R.A.  343,  on  mandamus  to  compel  surrender  of  office. 

•  AM.  DEC.  580,  HENNING  ▼.  WITHERS,  t  BREV.  458. 
Measure  of  damages. 

Cited  in  Lewis  v.  Western  U.  Teleg.  Co.  67  8.  C.  326,  36  S.  E.  656,  holding 
damages  not  recoverable  for  mental  suffering  disconnected  with  bodily  injury. 

Cited  in  note  in  40  A.  D.  336,  on  recoupment  in  contracts  for  sale  of  real^. 
—  For  breach  of  ooTenant  of  warranty. 

Cited  in  Lowrance  y.  Robertson,  10  8.  C.  N.  S.  8,  holding  consideration  paid 
by  covenantee  with  interest  and  costs  measure  of  damages  in  suit  by  remote 
grantee. 

Cited  in  reference  notes  in  6  A.  D.  646;  6  A.  D.  646;  16  A.  D.  108,— on  measure 
of  damages  for  breach  of  covenant  of  warranty. 
Consequential  damages. 

Cited  with  approval  in  Pearson  v.  Davis,  1  McMulL  L.  37,  holding  consequential 
damages  not  recoverable  in  case  of  eviction  by  title  paramount. 

Cited  in  reference  note  in  28  A.  D.  482,  on  right  to  recover  consequential 
damages. 

•  AM.  DEC.  504,  PICKETT  ▼.  PEAT,  S  BREV.  544. 
Election  between  dower  and  other  rights. 

Cited  in  reference  notes  in  43  A.  D.  767,  as  to  when  election  as  to  dower  is 
necessary;  17  A.  D.  277,  on  devise  or  legacy  in  lieu  of  dower. 

Cited  in  notes  in  61  A.  D.  670,  as  to  when  dower  is  barred  by  provision  in 
will;  02  A.  S.  R.  607,  on  widow's  duty  to  elect  between  benefits  of  will  and 
right  to  dower  or  in  conununity  property;  3  L.ItA.  408,  as  to  when  widow  is 
put  to  election  between  provision  in  will  and  dower;  3  L.R.A.  407,  on  widow's 
right  of  dower. 

•  AM.  DEC.  505,  CATER  v.  EVEIiEIGH,  4  DESAU8S.  EQ.   10. 
Idability  of  tmst  estate  or  wife's  separate  estate. 

Cited  in  Boggs  v.  Reid,  3  Rich.  L.  450;  Wylly  v.  Collins,  0  Ga.  223,— holding 
trast  estate  liable  to  pay  out  of  income  for  necessary  goods  furnished:  Mont- 
gomery V.  Eveleigh,  1  M'Cord  Eq.  267,  holding  trust  estate  liable  for  necessaries 
purchased  for  estate  by  general  agent;  Shimiate  v.  Harbin,  36  S.  C.  621,  16  S.  B. 
270,  holding  contract  made  with  mother  of  fatherless  infant  for  benefit  of  estate 
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enforoMbk  to  valiie  of  improvcmeat;  Welsh  ▼.  Dayis,  3  S.  C.  N.  S.  110,  10  A.  B. 
090,  holding  power  of  Mile  ia  eMigaient  doet  not  give  power  to  bind  estate  ^ 
exprcM  covenant  of  warranty. 
~  Decedent's  estate. 

Cited  in  Steele  ▼.  Steele,  04  Ala.  438,  38  A.  R.  16,  denying  liabiUty  of  dece- 
dent's estate  on  contract  made  by  executor;  Habersham  y.  Huguenin,  R.  M. 
Cliarlt.  (Ga.)  370,  holding  estate  in  hands  of  administrator  de  bonit  nom  liable 
for  medical  serrioes  rendered  to  slayes  under  contract  with  executor;  Henshaw 
T.  Robertson,  Bail.  Eq.  311,  holding  creditor  under  contract  with  executor  subro- 
gated to  rights  of  executor;  Douglas  v.  Fraser,  2  M'Cord,  Eq.  106,  holding  exec- 
utor's note  given  for  estate  debt  does  not  release  estate. 
~  Ward's  eaUle. 

Cited  in  Bamum  t.  Frost,  17  Oratt  308,  holding  ward's  estate  liable  although 
guardian  agreed  to  pay  ward's  expenses. 
~  Wife's  aepnrmte  eetete. 

Referred  to  as  leading  case  in  Ok^vton  ▼.  Maths^y,  48  Miss.  285,  holding  pur- 
ehass  of  cotton  gin-stand  by  husband  for  wife's  estate  a  charge  thereon,  though 
without  wife^s  consent. 

Cited  in  Mallory  t.  Vanderheyden,  3  Barb.  Ch.  9,  on  authority  of  wife  to  bind 
her  separate  estate;  Frazier  t.  Center,  1  M'Cord,  Eq.  270,  holding  married  women 
with  consent  of  trustee  may  vest  her  separate  funds  as  she  pleases;  Cartwright 
T.  Hollis,  0  Tex.  152,  holding  wife's  separate  estate  chargeable  for  her  debts  and 
contracts  if  beneficial  thereto;  Henry  v.  Blackburn,  32  Ark.  445,  holding  wife's 
separate  estate  liable  for  debt  incurred  by  her  for  construction  of  leyee  necessary 
to  its  preservation;  Radford  ▼.  Carwile,  13  W.  Va.  572,  h<^ding  separate  estate 
of  married  woman  liable  on  bond  given  by  her  and  her  husband  for  latter*8  debt; 
Thrasher  ▼.  Doig,  18  Fla.  809,  sustaining  right  to  enforce  mechanic's  lien  against 
separate  estate  of  married  woman;  Lamar  v.  Reid,  1  Strobh.  Eq.  27,  holding 
that  property  settled  to  separate  use  of  married  woman  cannot  be  encumbered 
or  dispoeed  of;  Witsell  v.  Charleston,  7  S.  C.  N.  S.  88,  upholding  that  married 
woman's  power  to  pledge  separate  estate  if  she  has  power  to  dispose  of  it;  North 
America  Coal  Co.  ▼.  Dyett,  7  Paige,  Ch.  9,  holding  concurrence  of  trustee  unneces- 
sary to  bind  separate  estate  where  trust  deed  contains  no  restrictions;  Smith  ▼. 
Poythress,  2  Fla.  92,  48  A.  D.  170;  Callahan  v.  Patterson,  4  Tex.  01,  51  A.  D. 
712, — holding  wife's  property  liable  where  husband  unable  to  support  family; 
Caldwell  ▼.  Hart,  57  Miss.  123,  on  wife's  separate  estate  not  bound  for  suf^lifs 
purchased  by  husband  on  his  own  credit  unless  benefit  received  by  it;  Magwood 
V.  Johnston,  1  Hill,  Eq.  228,  on  nonliability  of  wife's  separate  estate  for  advances 
to  husband  for  himself  and  family. 

Cited  in  reference  note  in  49  A.  D.  78,  on  liabiUty  of  married  woman's  property 
for  her  debts. 

Cited  in  notes  in  5  A.  D.  589,  on  liability  of  wife's  separate  estate;  30  A.  D. 
240,  on  power  of  feme  covert  over  separate  estate  in  absence  of  statutory  regu- 
lations. 

Distinguished  in  Shacklett  v.  Polk,  4  Heisk.  104,  holding  wife's  separate  estate 
in  one  state  not  chargeable  for  expenses  incurred  on  separate  estate  in  other  state. 

Overruled  in  Curtis  v.  Engel,  2  Sandf.  Ch.  287,  holding  wife's  separate  estate 
not  chargeable  for  her  debt  unless  contracted  for  benefit  of  such  estate  or  for  her 
benefit  on  its  credit. 
—  LiabiUty  of  husband. 

Cited  in  Black  v.  Bryan,  18  Tex.  453,  holding  husband  liable  for  necessaries 
furnished  wife  whether  credit  given  to  her  or  not»  if  she  has  no  separate  ineoaia. 
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Husband  as  acent. 

Cited  in  reference  note  in  24  A.  8.  R.  628,  on  husband  as  agent  of  wife. 

•  AM.  DEO.  ftt7,  liENOm  ▼.  WINN,  4  DBSAUS8.  BQ.  •». 
Fallare  of  executor  or  administrator  to  plead. 

Cited  in  reference  notes  in  48  A.  D.  298/on  omission  of  administrator  to  plead 
no  assets  or  plene  administravit ;  80  A.  D.  495,  on  liability  of  administrator  for 
failure  to  plead  when  sued  for  testator's  debts. 
Amendment  of  pleadings;  reversal  of  decree  to  allow. 

Cited  in  Ogden  ▼.  Thornton,  30  N.  J.  Eq.  569,  holding  that  appellate  tribunal 
has  power  to  reverse  decree  sending  cause  back  that  proper  amendments  may 
be  made. 
Right  of  executor  or  surety  to  subrogation. 

Cited  in  reference  note  in  S5  A.  D.  681,  on  right  of  executor  or  administrator 
to  retain  for  his  own  debt. 

Cited  in  notes  in  99  A.  8.  R.  507,  on  surety's  right  to  subrogation;  68  L.R.A. 
667,  558,  on  succession  of  surety  paying  judgment  against  principal  to  specialties, 
preferences,  and  priorities. 
liiabllity  of  executors,  assignees,  etc. 

Cited  in  O'Neal!  y.  Herbert,  Dud.  Eq.  SO,  holding  sureties  ot  guardian  liable 
where  guardian  indebted  to  himself  as  such;  Gates  t.  Whetstone,  8  6.  C.  N.  8. 
244,  28  A.  R.  284;  Knight  t.  Haynie,  74  AU.  542;  Johnson  v.  Johnson,  2  Hill, 
Bq.  277,  29  A.  D.  72, — holding  executor  liable  for  assets  received  by  cooxecutor 
where  act  done  by  former  enabled  latter  to  receive  it;  Miller  v.  Sligh,  10  Rich. 
Bq.  247,  holding  same  as  to  assignees  for  benefit  of  creditors. 

Cited  in  reference  notes  in  22  A.  D.  737;  26  A.  D.  576;  35  A.  D.  682;  44 
A.  D.  638;  45  A.  8.  R.  318,— on  liability  of  coexecutors;  50  A.  D.  459,  on  effect 
of  judgment  against  administrators;  45  A.  D.  612,  as  to  when  administrators 
or  executors  are  liable  for  misapplication  of  assets  of  estate. 

Cited  in  note  in  11  L.RJL(N.8.)  298,  on  liability  of  coexecutor  for  default  of 
one  permitted  to  manage  estate. 
^  Purchase  of  trust  property  by  executor. 

Cited  in  Bechtold  v.  Read,  49  N.  J.  Eq.  Ill,  22  Atl.  1085,  holding  executors 
not  allowed  to  purchase  property  which  they  hold  in  trust  either  directly  or 
indirectly. 
Trust  estates;  priority  of  claims  against. 

Cited  in  Bomgaux  v.  Bevan,  1  Dudley  (Ga.)  110,  holding  that  nature  of  debts 
at  death  of  testator  determines  priority  in  payment;  Dolman  v.  Cook,  14  N.  J. 
Eq.  56,  holding  that  executor  cannot  retain  his  entire  debt  to  exclusion  of  other 
debts  of  equal  degree. 

Cited  in  reference  notes  in  33  A.  8.  R.  804,  on  priority  of  state's  claims  over 
other  creditors;  109  A.  8.  R.  584,  on  priority  of  claim  of  state  or  United  States 
over  claims  of  other  creditors. 

Cited  in  notes  in  29  L.R.A.  249,  as  to  when  priority  of  state  in  payment  from 
assets  of  debtor  attaches  and  how  it  is  devested;  1  L.RJL(N.8.)  255,  on  prefer- 
of  claims  of  state  over  other  creditors. 


•  AM.  DEC.  90;  ROACH  v.  RUTHERFORD,  4  DESAUSS.  EQ.  1S6. 
Rescission  of  contract;  waiver. 

Cited  in  Eames  v.  Der  Germania  Turn  Verein,  8  111.  App.  003,  holding  right 
to  rescind  for  defect  of  title  waived  by  paying  part,  collecting  rents  and  making 
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alteratiiMis;  Dayis  t.  Tarwater,  15  Ark.  280,  denying  relief  in  equity  to  one  aedc- 
ing  readtaioii  of  eontraet  after  reaaoaable  tlaie  has  elapoed. 
OontracU;  Umm  as  of  eaaenoe  of. 

Cit«l  in  Barkadale  t.  Hendree,  2  Pattoa  k  H.  (Va.)  43  (dissenting  opinSon), 
on  time  as  ossenet  of  oontraet  in  equity,  in  absence  of  express  or  implied  agree- 


Cited  in  note  in  61  A.  D.  S02,  oa  indorser's  diseharge  by  indulgence  to  maker 
or  aee^tor. 

•  AM.  DBO.  •!%,  ROTHMAHI^iai  ▼.  MTER8,  4  DESAUSS.  EQ.  91ft. 
Parol  eridenoe  as  to  wllL 

Cited  in  Qitanoro  ▼.  Jenkins,  129  Iowa,  086,  106  N.  W.  193,  6  A.  A  £.  Ann. 
Cas.  1008,  bolding  parol  evidoioe  only  admissible  to  explain  what  is  written  in 
will,  not  to  change  instrument;  Crooks  v.  Whitford,  47  Mich.  283,  11  N.  W.  159, 
holding  parol  eridenee  inadmissible  for  purpose  of  supplying  description  of  land 
omitted  from  devise;  Dunham  ▼.  ATcrill,  45  Conn.  61,  29  A.  R.  642,  holding 
parol  eridenee  inadmissible  to  show  devise  different  from  that  stated  in  will; 
Avery  v.  Chappel,  6  Conn.  270,  16  A.  D.  53,  holding  parol  evidence  inadmissible 
to  show  tiiat  scrivener  made  mistake;  Wallixe  v.  Wallize,  65  Pa.  242,  holding 
testimony  of  subscribing  witness  that  names  of  relatives  were  omitted  by  scrivener 
inadmissible;  Warner  v.  Brinton,  Fed.  Cas.  No.  17,179,  holding  instructions 
given  to  scrivener  inadmissible  to  contradict  plain  words  of  will;  Re  Qarraud, 
36  Cal.  836,  holding  parol  evidence  inadmissible,  under  statute,  showing  that 
testator  intentionally  omitted  to  make  provision  for  his  children. 

Cited  in  reference  notes  in  31  A.  8.  R.  38,  on  parol  evidence  as  to  wills;  57 
A.  D.  709,  on  parol  evidence  of  mistake  in  will;  49  A.  D.  441,  on  admissibility 
of  evidence  to  correct  or  explain  will;  46  A.  D.  719;  73  A.  D.  121,— <m  extrinsie 
evidence  to  show  testator's  meaning. 

Cited  in  notes  in  12  A.  D.  362,  on  admissibility  of  evidence  dehon  the  will; 
16  A.  D.  68,  on  extrinsic  evidence  to  explain  will;  50  A.  S.  R.  283,  on  extrinsic 
evidence  to  explain  mistake  in  will;  60  A.  8.  R.  282,  on  extrinsic  evidence  to 
show  intention  of  testator;  46  A.  R.  76,  on  parol  evid^ice  to  identify  land  de- 
scribed  in  devise;  6  L.RJL(NJS.)  963,  on  finality  of  will  as  to  tesUtor's  intm- 
tion  in  dsscription  of  land;  6  L.R.A.(NB.)  964,  on  correction  of  misdescriptkm 
of  land  in  will  in  ease  of  patent  ambiguities  and  parol  proof;  6  L.R.A«(N.8.) 
976,  on  correction  of  misdescription  of  land  in  will  in  case  of  devises  void  for 
uncertainty. 
Oonstmctton  of  wills. 

Cited  in  Martin  v.  Ballon,  13  Barb.  119,  holding  that  devisees  take  absoluts 
estate  where  subsequent  conditions  imposed  by  will  are  void  for  uncertainty; 
Shuman  v.  Heldman,  63  S.  C.  474,  41  8.  E.  610,  holding  condition  that  devisee 
in  remainder  shall  live  with  testator's  wife  during  tatter's  life,  precedent;  Camp- 
bell V.  Mackie,  1  Dem.  186,  on  right  of  one  named  as  executor  to  reeeive  legacy 
provided  in  will  where  he  fails  to  qualify. 

Cited  in  notes  in  11  L.R.A.(N.S.)   68,  on  intention  of  testator  as  to  whether 
bequest  of  stocks,  bonds,  or  notes  is  general  or  specific;    11  L.RJi.(K.S.)    71, 
on  scrutiny  of  entire  will  to  determine  whether  bequest  of  stodcs,  bonds,  or 
notes  is  general  or  specific;  12  E.  R.  C.  20,  on  legacy  to  executor. 
Lapse  of  legacy. 

Cited  in  reference  note  in  20  A.  D.  423,  on  lapsed  legacies. 

Cited  in  note  in  24  A.  D.  280,  on  property  lapsing  into  residuum  where  legacy 
fails. 
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•  AM.  DEC.  •!#,  ST.  LUKB'S  CHURCH  t.  MATHBWS,  4  DESAUSS.  EQ. 

578. 

De  facto  olRcers;  powers. 

Cited  in  Re  Mohawk  A  H.  R.  R.  Co.  19  Wend.  136,  holding  election  of  directors 
of  corporation  will  not  be  set  aside  on  summary  application  because  inspectors 
not  sworn;  Ebaugh  y.  German  Reformed  Church,  3  E.  D.  Smith,  60,  holding 
contract  with  de  facto  trustees  of  religious  corporation  in  actual  possession 
binding,  though  election  illegal;  Flournoy  v.  Clements,  7  Ala.  635,  holding  service 
of  writ  by  sheriff  to  fill  vacancy  valid  though  made  after  term  expired. 

Cited  in  note  in  25  L.  ed.  U.  S.  314,  on  validity  of  acts  of  officer  de  facio. 
Validity  of  contracte. 

Cited  in  note  in  66  A.  D.  513,  on  contracts  for  services  void  as  against  public 
policy. 
Power  of  corporation  to  make  by-laws. 

Cited  in  Potts  v.  Philadelphia  Asso.  for  Relief  of  Disabled  Firemen,  8  Phila. 
326,  28  Phila.  Leg.  ^t.  396,  3  Legal  Qas.  398,  holding  that  corporation  cannot 
make  by-law  which  contravenes  provisions  of  its  charter;  Raynor  v.  Beatty,  14 
Phila.  80,  37  Phila.  Leg.  Int.  298,  9  W.  N.  C.  201,  holding  by-laws  imposing  tests 
as  to  payment  of  pew  rent  which  are  additional  to  charter  tests  void. 

Cited  in  reference  notes  in  27  A.  D.  63 ;  86  A.  D.  614,— on  right  of  corporation 
to  make  by-laws;  49  A.  D.  606,  on  right  of  corporations  to  make  reasonable  by- 
laws; 43  A.  D.  465,  on  limitations  of  corporate  right  to  make  by-laws. 

Cited  in  notes  in  43  A.  S.  R.  152,  on  limitations  on  power  of  private  corporations 
to  enact  by-laws;  7  E.  R  C.  285,  on  invalidity  of  corporate  by-law  whieh  U  vn- 
reanonable  or  not  warranted  by  statute  under  i^ich  it  is  made. 
Pastor's  salary. 

Cited  in  note  in  38  L.  R.  A.  689,  on  right  of  pastor  to  compensation. 

•  AM.  DEC.  CSO,  JAMES  v.  MATRANT»  4  DESAUSS.  BQ.  fttl. 
Tmst  estates;  liability. 

Cited  in  Douglas  v.  Fraser,  2  M'Cord,  Eq.  106,  holding  note  given  by  executor 
for  debt  of  estate  does  not  discharge  estate;  Henshaw  v.  Robertson,  Bail.  Eq.  311, 
holding  that  creditor  rendering  services  to  executor  may  be  subrogated  to 
executor's  right  to  recover  from  estate;  Bamum  v.  Frost,  17  Qratt.  398,  holding 
tliat  undertaking  given  by  guardian  to  pay  ward's  sup|  >rt  does  not  relieve  estate; 
Shumate  v.  Harbin,  35  S.  C.  521,  15  S.  E.  270,  holding  debt  contracted  by  mother 
of  fatherless  child  to  repair  child's  house  enforceable  to  value  of  improvement; 
Wylly  V.  Collins,  9  Ga.  223,  holding  trust  estates  liable  to  pay  out  of  income  for 
necessaries  furnished ;  Boggs  v.  Reid,  3  Rich.  L.  450,  holding  that  trustee  may  use 
part  of  principal  fund  necessary  for  preservation  of  estate  without  application 
to  court;  Montgomery  v.  Eveltigh,  1  BTCord,  Eq.  267,  holding  trust  estate  liable 
for  necessaries  furnished  though  purchased  by  general  agent. 
<»  Wife's  separate  estate. 

Cited  in  Henry  v.  Blackburn,  32  Ark.  445,  holding  contract  by  married  woman 
for  improvement  of  separate  estate  presumed  to  be  charge  on  it;  Radford  v. 
Carwile,  13  W.  Va.  572,  holding  married  woman's  estate  not  bound  by  her  oond 
executed  without  consideration;  Cartwright  v.  Hollis,  5  Tex.  152,  holding  wife's 
estate  liable  for  debt  contracted  by  husband  for  use  of  estate,  the  husband  having 
no  estate;  Frazier  v.  Center,  1  M'Cord,  Eq.  270,  holding  that  married  woman 
may  with  consent  of  trustee  vest  her  separate  funds  as  she  pleases;  Sanderson  v. 
Jones,  6  Fla.  430,  63  A.  D.  217,  holding  that  husband  may  dispose  of  life  interest 
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in  trust  estate  held  for  benefit  of  himself  and  wife;  Shaeklett  ▼.  Polk,  4  Heisk. 
104,  holding  wife's  estate  in  Tennessee  not  bound  by  expenditures  for  improve- 
ments  of  her  estate  elsewhere;  Sanderson  v.  Jones,  6  Fla.  430,  <(3  A.  D.  217 
(dissenting  opinion),  on  right  of  husband  to  assign  corpus  of  estate  in  proper^ 
held  for  joint  use  of  himself  and  wife;  Magwood  v.  Johnston,  1  Hill,  Eq.  228, 
holding  wife's  estate  liable  for  necessaries  furnished  where  husband  meted  as 
her  agent 

Cited  in  notes  in  6  A.  D.  689,  on  liability  of  wile's  separate  esUtc;  30  A.  D. 
240,  on  power  of  /sm«  eovtrt  oter  separate  estate  in  absenee  of  statutory  ngit- 


•  AM.  DEO.  884,  BRA8HBAB  ▼.  BURTON,  8  BmB,  t. 
Admissibility  of  declarations. 

Cited  in  Armstrong  t.  Farrar,  8  Mo.  827,  holding  declaratii  ns  by  devisee  joinfid 
as  defendant  in  action  to  determine  validity  of  will  adt^issible  against  all 
defendants. 

Cited  in  reference  notes  in  28  A  D.  238;  37  A.  D.  816, — on  admissibility  against 
grantee  of  declarations  of  grantor;  40  A.  D.  241,  on  admissibility  of  deelaratioBS 
of  grantor  after  conveyance  against  those  claiming  under  him. 

Cited  in  note  in  42  A.  D.  833,  on  inadmissibility  of  declarations  of  vendor  after 
conveyance. 

8  AM.  DEO.  886,  McCOUN  v.  DEIiANT,  8  BIBB,  48. 
Relief  fron  land  oontract. 

Cited  in  Yeates  v.  Pryor,  11  Ark.  68,  holding  vendee  entitled  to  be  relieved  from 
contract  where  vendor  unable  to  subiitantially  comply. 
—  In  cane  off  deficiency  in  ^nanUty. 

Cited  in  Minge  v.  Smith,  I  Ala.  416,  holding  under  description  according  to 
survey  party  entitled  to  compensation  for  deficiency;  Cummings  v.  Boyle,  1  J.  J. 
Marsh.  480,  holding  small  defect  in  title  not  of  suflkient  magnitude  to  anthoriae 
rescission;  Morehead  v.  Watkyns,  6  T.  B.  Mon.  228,  holding  where  want  of  title 
to  small  quantity  of  land  existed  it  was  more  equitable  to  make  compensatioa  than 
rescind  contract;  Tyler  v.  Anderson,  108  Ind.  185,  8  N.  E.  600,  holding  grantee 
entitled  to  abatement  from  purchase  price  where  acreage  misrepresented;  Frenche 
V.  Chancellor,  61  N.  J.  Eq.  624,  40  A.  &  R.  648,  27  AtL  140,  holding  that  where 
land  sold  by  the  acre  as  containing  more  or  less  varies  slightly  no  compensation 
should  be  made;  Rich  v.  Ferguson,  46  Tex.  396,  holding  words  "more  or  less**  in 
deed  inserted  without  fraud  prima  facie  evidence  tiiat  parties  intended  to 
take  risk. 

Cited  in  reference  notes  in  10  A  D.  740,  on  sale  of  land  by  the  acre;  38  A  IX 
619;  68  A.  D.  214, — on  construction  of  words  "more  or  less"  in  deed;  37  A.  D 
662,  on  effect  of  use  in  deed  of  words  '^ore  or  less;"  13  A.  D.  218,  on  deficiency 
in  quality  of  land  contracted  to  be  sold  as  ground  of  rescission  of  set-off  sgainst 
consideration  bonds. 

Cited  in  notes  in  12  A.  D.  70,  on  construction  of  words  'inore  or  less,"  in 
deed;  37  A.  D.  390,  on  grantee's  right  to  equitable  relief  for  deficiency  in 
quantity  of  land. 

8  AM.  DEC.  888,  PHILIPS  v.  MORRISON,  3  BIBB,   106. 
Time  of  perfomiance. 

Cited  in  Ex  parte  Conway,  4  Ark.  302,  holding  trustees  bound  to  give  bonds 
within  reasonable  time. 
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Cited  in  reference  note  in  54  A.  D.  754,  on  time  fuf  p«riormance  of  contract 
not  specifying  time. 

Cited  in  note  in  11  L.R.A.  526,  on  time  for  performance  of  contract. 
PresiunpUon  off  perfomiance. 

ated  in  Central  Bank  t.  Heydom,  48  N.  Y.  260,  holding  that  if  rent  remains 
donnant  for  twenty  years  it  will  be  presumed  to  have  been  paid. 

6  AM.  DEC.  641,  BOOKBR  t.  BSIIili,  S  BIBB,   17S. 
Action  of  ooTenant. 

Cited  in  Moigan  y.  Henderson,  2  Wash.  Terr.  367,  8  Pac.  491,  holding  that 
action  for  breach  of  covenant  will  not  lie  until  hostile  assertion  of  better  title; 
Redwina  v.  Brown,  10  Ga.  311;  Bimey  v.  Hann,  3  A.  K.  Marsh.  322,  13  A.  D. 
167, — ^holding  that  covenant  on  warranty  lies  by  remote  grantor;  Patton  v. 
McFarlane,  3  Penr.  k  W.  410,  holding  plaintiff  in  action  of  covenant  not 
entitled  to  recover  without  showing  eviction;  Fowler  v.  Poling,  6  Barb.  165, 
holding  that  there  was  a  breach  of  covenant  where  grantee  was  forced  to  surrender 
to  paramount  title;  Nunnally  v.  White,  3  Met.  584,  holding  devisees  and  legatees 
barred  by  testator's  warranty  to  extent  of  assets;  Sisk  v.  Woodruff,  15  111.  15, 
holding  it  incumbent  upon  covenantee  claiming  breach  to  prove  eviction  under 
title  paramount. 

Cited  in  reference  notes  in  39  A.  D.  322;  49  A.  D.  447,— on  necessity  for  eviction 
to  maintenance  of  action  for  breach  of  covenant  of  warranty;  49  A.  D.  447,  on 
what  constitutes  an  eviction  or  breach  of  covenant  of  warranty;  10  A.  D.  746; 
36  A.  D.  352,-— on  necessity  of  eviction  to  maintain  action  for  breach  of  covenant 
of  warranty;  26  A.  D.  322,  on  personal  nature  of  covenant  of  warranty. 

Cited  in  note  in  43  A.  D.  570,  as  to  when  warrantor  of  title  may  be  brought  in 
to  defend. 
Judgment  or  award  as  evidence. 

Cited  in  Marlatt  v.  Clary,  20  Ark.  251,  holding  that  jndgment  for  value  of 
property  against  vendee  conclusive  against  vendor  if  he  had  notice,  if  not,  prima 
facie;  Fields  v.  Hunter,  8  Mo.  128,  holding  that  judgment  in  forcible  entry  ad- 
missible to  show  eviction  but  not  to  establish  title  paramount ;  Head  v.  McDonald, 

7  T.  B.  Hon.  203,  holding  evidence  of  judgment  competent  to  show  election  to 
hoki  certain  person;  Salle  v.  Light,  4  Ala.  700,  39  A.  D.  317,  holding  that  in 
action  upon  warranty  of  personalty  vendee  cannot  introduce  judgment  rendered 
against  him  in  suit  of  which  vendor  had  no  notice  for  purpose  of  showing  lack 
of  vendor's  title;  Lampton's  Succession,  35  La.  Ann.  418,  holding  record  of  suit  in 
another  state  not  conclusive  on  those  having  no  notice;  Prewit  v.  Kenton,  3  Bibb, 
280,  holding  eviction  by  award  under  arbitration  had  without  grantor's  consent 
not  evidence  against  him;  Devour  v.  Johnson,  8  Bibb.  409,  holding  that  arbi- 
trator's decision  inadmissible  to  prove  eviction  under  superior  claim  where  grantor 
was  not  a  party  thereto. 

Cited  in  note  in  83  A.  D.  389,  on  conclusiveness  of  judgment  against  warrantee 
of  land  on  warrantor. 
Measure  of  damages. 

Cited  in  Stebbins  v.  Wolf,  33  Kan.  765,  7  Pac  542,  holding  measure  of  damages 
where  warrantee  evicted  the  purchase  price,  interest  and  expenses  in  resisting 
eviction;  Blackwell  v.  Board  of  Justices,  2  Blackf.  143,  holding  that  measure  of 
damages  for  breach  of  covenant  of  seisin  is  purchase  money  and  interest;  Brooks 
V.  Black,  68  Miss.  161,  24  A.  S.  R.  259,  11  L.RJk.  176,  8  So.  832,  holding  measure 
of  damages  to  assignee  of  covenantee  the  same  as  to  covenantee ;  Crisfleld  v.  Storr, 
36  Md.  129,  11  A.  R.  480,  holding  that  measure  of  damages  in  action  of  covenant 
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by  AMignee  of  eovwuitee  it  eonsideratioB  paid  by  aasignee  with  interest  and  eoeU; 
Palliaan  ▼.  RobinaoB,  1  T.  B.  Mob.  229,  holding  grantor  entitled  to  disoouat  for 
improTcments  on  the  laad  where  grantee  hat  been  ouited  and  eedcs  recovery  on 
warranty;  Kelly  t.  Bradford,  3  Bibb,  817,  d  A.  D.  656,  holding  compeneatioa  t» 
be  priee  given  by  obligee  with  interest  where  vendor  has  acted  in  good  ftdth  and 
title  ie  doubtfuL 

•  AM.  DBC.  €46,  GIVKNg  ▼.  BBABIiET,  S  BmB,  ItS. 
Time  for  SBMBdlBg  bill  off  ezoeptiona. 

Cited  in  Handlton  v.  Bureh,  28  Ind.  283,  holding  that  courts  cannot  ooneet  bill 
of  exceptions  at  subsequent  term;  Bridges  v.  Kuykendall,  68  Miss.  827,  holdiag 
that  bUl  of  exceptions  cannot  be  amended  by  judge  after  he  has  signed  and 
delivered  it. 

Neoeaslty  off  excepilona. 

Cited  in  Turner  v.  Grand  Rapids,  80  Mieh.  300,  holding  tlMt  jodgment  vroald  not 
be  reversed  where  it  did  not  appear  an  exception  was  taken. 
Qffoands  for  reroraaL 

Cited  in  Floyd  v.  Bredcenridge,  4  Bibb,  14,  holding  overruling  of  objectioii  to 
point  not  relevant  cause  for  reversaL 
Bvidenoe  off  good  character  off  iMurty  in  dvil  action. 

Cited  in  McKenzie  v.  Allen,  8  Strobh.  L.  546;  Reed  v.  Kelly,  4  Bibb,  400;  Oeaiy 
V.  Stevenson,  169  Mass.  23,  47  N.  E.  508,— holding  evidence  of  plaintiff's  good 
character  inadmissible  where  not  in  issue;  Vance  v.  Richardson,  110  CaL  414, 
42  Pac  909;  Porter  v.  Seller,  23  Pa.  424,  62  A.  D.  341;  Fahey  ▼.  Grotty,  63 
Mich.  383,  6  A.  S.  R.  305,  29  N.  W.  876,— holding  defendant's  reputation  as  peace- 
able eitiaen  inadmissible  in  action  of  assault  and  battery;  Morgan  v.  Bamhill, 
55  C.  C.  A.  1,  118  Fed.  24,  holding  evidence  of  defendant's  good  character  ia- 
adndssible  in  action  for  damages  for  homicide;  Gough  v.  St  John,  16  Wend.  646; 
Dudley  ▼.  McCtuer,  65  Mo.  241,  27  A.  R.  278,— holding  tiiat  fact  that  defendant  is 
charged  with  fraudulent  dealing  does  not  warrant  evidence  of  good  character; 
lYavelers'  Ins.  Co.  v.  Sheppard,  85  Ga.  751,  12  8.  B.  18,  holding  evidence  of 
woman's  good  character  not  admissible  in  action  on  policy  of  insurance;  United 
States  V.  Wood,  13  Blatdif.  252,  Fed.  Cas.  No.  16,752,  holding  evidence  by 
defendants,  of  general  conduct  of  oflUcer  inadmissible  in  action  against  sureties 
on  ofllcial  bond. 

Cited  in  reference  note  in  17  A.  D.  77,  oa  evidence  of  general  diaracter  in 
actions  of  slander. 

Cited  in  notes  in  23  A.  D.  698,  as  to  when  evidence  of  character  is  inadmissibls; 
58  A.  D.  133,  on  evidence  of  character  in  civil  actions. 

•  AM.  DBO.  64t,  COLEMAN  v.  HUTCHENSON,  8  BIBB,  90t. 
lApaing  of  legacy. 

Cited  in  Gibson  v.  Seymour,  102  Ind.  485,  52  A.  R.  688,  2  N.  E.  305,  holdii« 
that  will  could  not  be  construed  as  if  husband  had  not  been  named,  although  he 
died  before  testatrix. 

Cited  in  reference  notes  in  20  A.  D.  423;  39  A.  B.  582,— on  lapeed  legacies. 
Partition  by  tenants  in  common. 

Cited  in  Porter  v.  Silver,  5  J.  J.  Marsh.  33;  Murphy  v.  Riggs,  1  A.  K.  Marsh. 
532;  Head  v.  Heads,  3  A.  K.  Marsh.  112,— holding  that  where  division  is  im- 
practicable otherwise  slaves  should  be  decreed  alternately  among  parties;  Prathcr 
v.  Davis,  13  Bush,  372,  holding  that  where  chattel  owned  by  tenants  in  common 
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10  indiyisible  in  kind  ohuioellor  may  decree  a  sale;  Nelson  y.  Clay,  7  J.  J.  Marsh. 
138,  23  A.  D.  387,  holding  that  if  tenant  in  common  improve  land  yielding  no 
rent  he  is  entitled  to  ezdusiye  profits  resulting;  Floyd  y.  Breckenridge,  4  Bibb, 
14,  cited  on  point  that  bona  fide  purchaser  from  executor  or  administrator  will 
hold  slave  against  devisee. 
Running  of  limitations. 

Cited  in  Raymond  v.  Simonscm,  4  Blackf.  77,  holding  continuing  trusts  not 
barred  by  limitations. 
—  Against  ootenant. 

Cited  in  reference  notes  in  27  A.  D.  338 ;  36  A.  D.  166,— on  ouster  and  adverse 
possession  by  eotenant;  52  A.  D.  221,  on  right  of  one  cotenant  to  oust  another  and 
hold  adversely  to  him;  36  A.  D.  166,  on  inurement  of  entry  and  possession  of 
one  cotenant  to  other's  benefit;  62  A.  D.  180,  on  possession  of  one  toiant  in 
common  as  possession  of  alL 

Cited  in  note  in  28  L.RJL  860,  on  ai^lication  of  statute  of  limitations  to 
liability  of  ootenant  to  account  for  use  and  occupation  and  rents  and  profits. 
Ektnity  jurisdiction  over  aooount. 

Cited  in  Kirlnnan  y.  Vanlier,  7  Ala.  217,  upholding  jurisdiction  of  equify  over 
settlement  of  accounts  where  matters  are  complicated  and  embrace  transactions 
lor  considerable  time. 

Cited  in  note  in  28  L.RJL  841,  on  statutory  action  of  account  against  cotenant 
for  use  and  occupation  and  rents  and  profits. 

6  AM.  DEO.  654,  OIJkY  v.  FRY,  S  BIBB,  148. 
Relief  In  equity. 

Cited  in  Hempstead  v.  Watkins,  6  Ark.  317,  42  A.  D.  606,  holding  right  of 
party  to  make  defense  in  equity  not  impaired  by  extension  of  jurisdiction  at  law. 

Cited  in  reference  note  in  .48  A.  D.  645,  on  effect  of  failure  to  set  up  defense 
at  law  on  right  to  equitable  relief. 

Cited  in  note  in  64  A.  S.  R.  228,  on  necessity  of  presenting  known  defenses 
at  law,  to  entitle  to  relief  in  equity. 
^Gambling  contracts. 

Cited  in  Downs  v.  Quarles,  1  Litt.  Sel.  Cas.  489,  12  A.  D.  337,  holding  that 
equity  will  not  sustain  bill  to  recover  money  paid  on  gaming  contract;  Timber- 
lake  y.  Cobbs,  2  J.  J.  Marsh.  136,  holding  that  courts  of  equity  have  concurrent 
jurisdiction  with  courts  of  law  in  cases  based  on  gaming  consideration;  Dauler 
y.  Hartley,  178  Pa.  23,  35  Atl.  857,  to  point  that  chancery  has  jurisdiction  to 
restrain  enforcement  of  wagering  contract. 
•-  Against  judgment  at  law. 

Cited  in  Thomas  v.  Phillips,  4  Smedes,  358,  holding  that  after  judgment  at 
law  defendant  has  no  right  to  go  into  equity,  unless  for  reasons  which  prevented 
defense  at  law;  Rabum  v.  Sbortridge,  2  Blackf.  480,  holding  no  ease  for  equitable 
relief  presented  where  defendant  neglected  to  defend  on  illegalify  at  law;  Case 
y.  Fishbadc,  10  B.  Mon.  40,  holding  defendant  entitled  to  defend  in  equity  where 
jurisdiction  is  concurrent  and  no  defense  was  made  at  law ;  Owens  v.  Van  Winkle 
Gin  &  Mach.  Co.  06  Ga.  408,  31  L.RJ^.  767,  23  S.  E.  416,  holding  that  equity 
will  not  enjoin  execution  of  default  jud^^ent  because  rendered  on  note  founded 
on  gambling  consideration. 

Cited  in  reference  notes  in  16  A.  D.  761;  22  A.  D.  444,— K>n  power  of  equity 
over  judgments  at  law;  26  A.  D.  741;  28  A.  D.  36,— as  to  when  equity  will 
Am.  Dec.  Vol.  I.— 66. 
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reliere  against  judgment  at  law;  43  A.  D.  288,  aa  to  when  equity  will  dfcree 
new  trial  at  law. 

Cited  in  notes  in  15  A.  D.  89,  control  of  equity  over  judgments  at  law; 
54  A.  D.  466,  on  equitable  relief  against  judgment  at  law  where  no  defense  was 
interposed;  54  A.  8.  R.  225,  on  equitable  relief  against  judgments,  decrees,  and 
other  judicial  determinations,  in  ease  of  equitable  defenses  to  earlier  actions; 
82  L.R.A.  821,  on  general  equitable  jurisdiction  as  to  injunction  against  judg- 
ments in  matters  of  concurrent  jurisdiction;  81  Ij.RJk..  759,  on  injunction! 
against  judgments  for  gambling  debts;  48  L.R.A.  848,  on  allowing  in  junction, 
in  fsTor  of  party  m  pmri  delicto,  against  enforcing  or  otherwise  pioeeedii^  with 
Judgment  on  betting  and  gambling  contract. 

6  AM.  DEO.  656,  KfiLIiY  ▼.  BRADFORD,  S  BIBB,  SIT. 
OompllABoe  with  ocmtraol  to  glTe  title  In  fee. 

Cited  in  reference  note  in  16  A.  D.  428,  on  what  constitutes  satisfiaetion  ol 
contract  to  convey  in  fee. 
Meaa«re  of  damagee. 

Cited  in  ftnith  t.  Crosby,  47  Tex.  121,  holding  measure  of  damages  between 
vendor  and  vendee  not  applicable  to  contract  for  joint  acquisition  of  land; 
Johnston  v.  Olancy,  4  Blaekf.  94,  28  A.  D.  45,  on  duty  of  court  to  decree  cam- 
pensation  to  complainant  where  spedflc  execution  of  parol  contract  cannot  be 
decreed. 

Cited  in  note  in  16  L.RJL(N.S.)  771,  on  dnmages  for  breach  of  contract  to 
convey  real  estate  as  affected  by  good  ftAth  ^  vendor. 
ImpllcatloB  of  oonslderatloii. 

Cited  in  reference  note  in  62  A.  D.  490,  on  implication  of  consideration  in 
contracts  under  seal. 

Cited  in  note  in  21  A.  D.  517,  on  implication  of  consideration  from  writinf. 

6  AM.  DBO.  660,  PEEBUES  v.  STEPHENS,  S  BIBB,  SS4. 
Relief  from  contract  Induced  by  frand. 

Cited  in  Ruffner  v.  Ridley,  81  Ky.  165,  holding  rescission  of  contract  for  par- 
chase  of  land  properly  decreed  for  fraud  arising  from  inisrepresentation  as  to 
discharge  of  mortgage;  Taylor  v.  Farmer,  81  Ky.  458,  holding  vendee  entitled 
to  damages  where  vendor  delivered  second  warehouse  receipt  for  whiskey  without 
informing  of  prior  receipt. 

Cited  in  reference  notes  in  27  A.  D.  550;  44  A.  D.  289,— on  vitiation  of  con- 
tract by  9upprcs9io  veri  equally  with  9ugg€9iio  f^Ui;  16  A.  S.  R.  260,  on  con- 
cealment as  fraud. 

Cited  in  note  in  12  A.  D.  866,  on  concealment  of  radical  defect  in  title  w 
ground  for  rescission. 

6  AM.  DEO.  663,  TTREE  ▼.  WIIililAMS,  S  BIBB,  S65. 
Execution  of  power  by  married  woman. 

Cited  in  reference  note  in  101  A.  S.  R.  49,  on  effect,  without  private  examina- 
tion, of  deed  of  married  woman  as  executrix. 

Cited  in  note  in  14  A.  D.  172,  on  execution  of  power  given  to  feme  covert  as 
executrix. 
Property  subject  to  levy. 

Cited  in  Akin  v.  Freeman,  49  Ga.  51,  holding  that  grantee  who  never  had 
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legal  title,  and  had  eonveyed  all  his  interest,  but  neglected  to  surrender  bond, 
had  no  interest  which  could  be  levied  upon. 
mme  of  essence  of  contract. 

Cited  in  Knott  v.  Stephens,  5  Or.  236,  holding  time  not  of  essence  of  contract 
to  convey  land  on  payment  of  purchase  price;  Wallace  v.  Pidge,  4  Mich.  670, 
bolding  time  not  of  essence  of  agreement  to  convey  land  where  extensions  are 
subsequently  given  and  payments  received;  Avery  v.  Kellogg,  11  Conn.  662, 
holding  time  circumstance  of  importance,  but  delay  waived  by  subsequently 
receiving  part  payment;  Morgan  v.  Herrick,  21  111.  481,  holding  that  defalcation 
in  payment  did  not  forfeit  contract  for  sale  of  land  aa  to  infant  heir;  Edgerton 
V.  Peckham,  11  Paige,  362,  holding  that  contract  should  be  specifically  performed 
where  party  took  possession  but  failed  to  make  payment  at  exact  time;  Fletcher 
V.  Wilson,  Smedes  ft  M.  Ch.  376,  holding  that  rescission  on  accoimt  of  alleged 
defect  of  title  will  not  be  granted  where  at  trial  it  is  apparent  perfect  title 
e&B  be  had;  Willis  v.  Cowper,  2  Ohio,  124  (dissenting  opinion),  to  point  that 
lapae  of  time  for  performance  is  no  objection  to  decree  for  performance. 

Cited  in  reference  notes  in  48  A.  D.  68;  64  A.  D.  496, — on  time  as  of  essence 
oi  eontract  in  equity;  34  A.  D.  112,  as  to  when  default  or  negligence  is  ground 
for  r^usal  of  specific  performance. 

Cited  in  note  in  60  A.  D.  678,  on  right  of  either  party  to  compel  other  party 
by  notice  to  fulfil  or  abandon  contract. 

6  AM.  DISC,  set,  HART  y.  HAWKINS,  S  BIBB,  5«S. 
Adjnstment  of  claims  concerning  land. 

Cited  in  Letcher  v.  Letcher,  4  J.  J.  Marsh.  690,  holding  one  who  paid  half 
purchase  price  entitled  to  equitable  relief  where  title  taken  by  one  pajring  re- 
mainder; Crittenden  v.  Woodruff,  11  Ark.  82,  holding  that  evidence  to  prove 
a  trust  in  opposition  to  deed  must  be  clear  and  positive  in  bill  for  dower  against 
husband's  grantee. 

Cited  in  reference  notes  in  70  A.  D.  269,  on  extraterritorial  operation  of  lis 
pendens;  74  A.  S.  B.  662,  on  defective  description  in  deed;  69  A.  D.  761,  on 
validity  of  eonv^anee  of  land  in  which  description  is  uncertain;  28  A.  D.  383, 
on  grantee^s  right  to  locate  land  sold  for  taxes  where  treasurer's  deed  does  not 
fix  location;  26  A.  D.  91,  on  right  of  dioice  of  purchaser  of  tract  of  unseated 
land  sold  for  taxes  where  the  part  it  not  definitely  located  by  the  conveyance. 

—  Between  partners. 

Cited  in  reference  notes  in  69  A.  D.  364,  on  partnership  interest  in  real  estate; 
24  A.  D.  246,  on  survival  of  lands  of  partnership  on  death  of  partner. 

Cited  in  notes  in  27  L.RJ^.  487,  on  sufficiency  of  facts  and  circumstances  to 
eonsHtute  real  estate  partnership  property;  27  L.ILA.  467,  on  intention  as 
affecting  question  as  to  when  real  estate  will  be  considered  partnership  property ; 
27  L.RJI.  361,  on  power  of  heirs  of  deceased  partner  as  against  surviving  partner 
la  relation  to  partnership  real  estate;  28  L.RJI.  136,  on  effect  of  tonveyance 
of  partnership  real  estate  by  surviving  partners. 

—  Between  cotenante. 

Cited  in  Withers  v.  Thompson,  4  T.  B.  Mon.  323,  holding  that  diancellor  In 
partition  will  respect  improvements  made  by  each  party  although  agreement 
existed  that  one  should  have  first  choice;  Drennen  v.  Walker,  21  Ark.  639, 
holding  tenant  in  common  who  has  made  improvements  entitled  on  partition 
to  have  improvements  or  compensation  allowed;  Ward  v.  Corbett,  72  Ala.  438. 
holding  claim  for  improvements,  whose  terms  do  not  appear  not  sufficiently  full 
to  raise  question;   McGahan  v.  Baylor,  32  Tex.  789,  to  point  that  nnrchaset 
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from  a  cotenaiit  who  ooBTcyt  one  of  Mrerml  tracts  will  be  protected  if  bo  bcr 
than  proper  share  conveyed. 

Cited  in  notee  in  23  A.  D.  393,  on  cotenants;  20  Ti.R  A.  452,  on  mis  ia  eqai^ 
as  to  liability  of  cotenants  for  improvemente;  62  A.  D.  485,  on  aUotomt « 
allowance  for  improyementa  by  cotenant  on  partition. 

6  AM.  DBO.  675,  JOHNSON  T.  DUNCAN,  S  MART.    (IiA.)   5S0. 
Oonatltntionallty  of  statntee. 

ated  in  State  y.  North  Loniaiana  A  T.  R.  Co.  25  Ia.  Ann.  65,  hoUii^M 
where  doubt  eziste  as  to  uneonstituticMiality  of  act  it  wtll  be  held  eonstitotioBil: 
Hawley  y.  Barlow,  21  La.  Ann.  563,  holing  act  anthorizing  dorks  of  diiM 
coorts  to  perform  duties  in  parish  courts  not  unconstitutional  because  of  koUog 
two  offices. 
—  Impairment  of  obllgmttona  of  oontraot. 

Cited  in  Anderson  y.  His  Creditors,  33  La.  Ann.  1155,  to  point  that  obfigiiiaBi' 
contract  depmds  on  laws  in  ezifltence  when  made;  Orr  y.  Lisso,  33  Ls.  iaa 
476,  holding  qualification  that  complianoe  with  local  insolvent  laws  would  rdiew 
from  further  liability  attached  to  contract  when  formed  and  became  imeptnblt 
therefrom. 

Cited  in  reference  notee  in  33  A.  D.  157,  on  statutes  impairing  obligstios  of 
contracts;  90  A.  D.  320,  on  regulation  of  remedy;  30  A.  D.  274,  on  ftttntei 
impairing  yested  rights  or  obligation  of  contracts. 

Cited  in  notes  in  120  A.  a  R.  476,  on  effect  of  sUtutea  relating  to  imOf, 
making  pre-existing  contracts  illegal;  10  A.  D.  136,  on  laws  affecting  renedj; 
4  L.RJL  849,  on  statutes  impairing  rights  by  delaying  remedy;  1  LR-^  ^' 
on  right  to  impair  remedy  forming  part  of  obligation  of  contract;  6  A  D.  MI; 
13  A.  D.  494;  90  A.  D.  320,--on  constituOonality  of  sUy  Uws;  21  L.  ed.  U.S. 
213,  on  constitutionality  of  laws  changing  exemption  from  exeeutioB;  1  h£^ 
369,  on  state  insolyency  laws  as  impairing  obligations  of  contracts. 
Power  to  declare  martial  law  and  effect. 

Cited  in  Ex  parte  Benedict,  Fed.  Cas.  No.  1,292,  holding  functions  cf  mMp^ 
trate  not  suspended  by  proclamation  of  martial  law;  Re  Mqyer,  35  Cok>.  IM,  117 
A.  S.  R.  189,  12  L.RJL(NJ3.)  979,  85  Pac  190  (dissenting  opinion),  on  mUUxj 
commander's  rig^t  to  declare  martial  law;  Luther  y.  Borden,  7  How.  1,  12  L«i 
581,  to  point  that  commanding  officer  under  controlling  goyemmoit  may  eztesd 
control  oyer  field  of  operations,  but  no  further;  Nicholson  y.  Thorapsoa,  5  Bob. 
(La.)  367  (dissenting  opinion),  to  point  that  if  public  officer  is  disturbed  ii 
exercise  of  authority  and  damaged  he  has  action  against  wrongdoer. 

Cited  in  notes  in  98  A.  S.  R.  774,  on  effect  of  martial  law  upon  dril  hv; 
65  L.R.A.  197,  on  power  to  proclaim  and  maintain  martial  law  when  Aen  '^ 
no  war. 

6  AM.  DEO.   690,  MITOHEL  T.  McMILLAN,   S  MART.    (LA.)   <7<. 
Foreign  bankruptcy  proceedings. 

Cited  in  reference  note  in  17  A.  D.  769,  on  assignment  under  foreign  baokrap^ 
law. 

Cited  in  notes  in  12  A.  D.  474,  on  yalidity  of  transfer  of  property  in  aBotber 
jurisdiction;  94  A.  S.  R.  656,  on  foreign  proceedings  in  bankruptcy  and  in  '^^ 
yency;  7  A.  D.  591,  on  effect  of  assignment  under  foreign  bankrupt  law  apoa 
property  in  the  United  States;  23  A.  a  R.  112,  on  colUteral  attseb  opoi 
judgments. 
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e  AM.  DEO.   701,  FAURIE  v.  HORIN,   4   MART.    (liA.)    80. 
Contracts  against  pnbllo  policy. 

Cited  in  Slidell  v.  Pritchard,  6  Rob.  (La.)  101,  holding  money  paid  creditors 
under  illegal  agreement  to  withdraw  opposition  to  eufflciency  of  security  not  re- 
coverable by  debtor. 

Cited  in  reference  notes  in  40  A.  D.  524,  on  contracts  deemed  void  as  against 
public  policy;  40  A.  D.  117,  on  enforceability  of  illegal  contracts. 
•-With  public  officer  or  affecting  official  action. 

Cited  in  Glover  v.  Taylor,  38  La.  Ann.  634,  holding  agreement  between  rival 
candidates  by  which  each  undertakes  to  pay  other  half  of  profits  not  enforceable; 
Gaston  v.  Drake,  14  Nev.  176,  33  A.  R.  648,  holding  agreement  before  election 
to  divide  salary  and  fees  as  district  attorney  in  consideration  of  use  of  influence 
void;  Basket  v.  Moss,  116  N.  0.  448,  44  A.  S.  R.  463,  48  L.RJ^.  842,  20  8.  E. 
733,  holding  agreement  to  pay  sum  to  public  officer  in  consideration  of  resig- 
nation and  use  of  influence  to  secure  payor's  appointment  void. 

Cited  in  reference  notes  in  47  A.  D.  424;  67  A.  D.  400,  647;  02  A.  D.  164,— 
on  validity  of  contracts  on  consideration  of  securing  nomination,  election,  or 
appointment  to  public  office;  66  A.  8.  R.  610,  on  invalidity  of  contracts  with 
public  officers. 

Cited  in  notes  in  6  L.RJ^.(N.8.)  802,  on  validity  of  contracts  influencing  ap- 
pointment to  public  office;  66  A.  D.  600,  on  invalidity  of  contracts  to  seems  ap- 
pointment to  office  or  place  of  trust. 

6  AM.  DBO.  70S,  QVIULOT  ▼.  DOSSAT,  4  MART.   (LA.)   SOS. 
Liability  of  co-owner. 

Cited  in  Williams  v.  Hays,  143  N.  T.  442,  42  A.  8.  R.  743,  26  L.RJk.  163, 
38  N.  E.  440,  holding  that  joint  owner  of  vessel,  sailing  her  under  contract, 
unless  insane  on  account  of  efforts  to  save  vessel  chargeable  for  negligence  result- 
ing in  loss. 

Cited  in  reference  note  in  04  A.  D.  407,  on  obligation  of  joint  owners  as  to 
care  of  property. 

Cited  in  notes  in  12  A.  D.  486,  on  liability  of  ooowners  for  careless  use  of 
eommon  property;  6  B.  R.  C.  631,  on  liability  of  owner  of  ship  let  under  charter 
party. 

6  AM.  DEO.  705,  BLANQUE  ▼.  PEYTAVIN,  4  MART.    (LA.)    468. 
Oonclnslveness  of  decree  In  admiralty. 

Cited  in  reference  note  in  48  A.  D.  601,  on  conclusiveness  of  decree  in  admiralty. 
Cited  in  note  in  76  A.  D.  723,  on  judgments  and  decrees  in  admiralty  and  their 
effect  as  ret  judicata. 

•  AM.  DEO.   708,  SMITH  v.  KEMPER,  4  MART.    (LA.)    400. 
Right  of  third  person  to  maintain  action. 

Cited  in  Gravier  v.  Gravier,  3  Mart.  N.  S.  206,  holding  that  heir  nmy  maintain 
partition  against  one  who  has  purchased  whole  estate  from  coheir;  Bennett  v. 
Merchantville  Bldg.  ft  L.  Asso.  44  N.  J.  Eq.  116,  13  Atl.  862,  holding  vendor  of 
lumber  who  had  notice  that  money  loaned  was  paid  to  third  party  imder  agree- 
ment that  it  was  to  be  paid  for  lumber  entitled  to  recover  the  sum. 

ated  in  reference  notes  in  26  A.  D.  100;  26  A.  D.  263;  37  A.  D.  664;  38  A.  D. 
602, — on  right  of  third  party  for  whose  benefit  contract  is  made  to  sue  thereon; 
24  A.  D.  826,  on  who  may  sue  on  promise  for  benefit  of  third  person. 
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Citai  a  Mte  a  1  K.  L  C.  TOG,  oa  r%kt  of  third  person  for  wIiom  bocit 
>  tm  mmiaMMMm  mtdam  ihimm, 

,  2t  Lft.  Abb.  64d,  holding  og«at  booad  to  tnii- 

ke  fconght  teadoed  amoimt  due;  Giamioiii  t.  Gfuu^, 

t  9ammMm^  to  be  oaoiber'e  a^pent  and  buying  hud  a 

a  doaitioa  eeaaot  defeat  for  waat  of  aeoeptsBK; 

44ft,  holding  that  payment  bj  agent  on  promiesof; 

aete  eHhiw^  aathwiti  will  aot  iatermpt  pteacriptioa;  Haffkenbmy  t.  Gartakaaf, 

M  La.  Aaa.  8M  MJiewti^  opiaioa),  oa  point  tiiat  reqidrenient  that  power  «f 

'  to  bmf  leal  estate  is  for  pcoteetioa  of  ageat,  aoi  fviaeipaL 

ihyrniiliBiii  af  detectlTC  tme. 

Cted  ia  Hi«laj  ▼.  Banaa,  4  La.  Aaa.  248,  holdi^  that  pnrehaae 

aanaat  ef  laUi  i  it  sf  pniibasei  at  tax  sale  who  had  never  beea  in 

iSf  ] 


▼.  QIJIKBBT,  4  MART.  (LA.)   S4S. 


T.  asuth.  i  Mart.  (NJ3.)   IH,  holdi^  that 

ef  fofaMT  salt  botaeea  partiea  aitiio«i[h  H  aaa 


Cited  ia  irfwfw  nets  ia  4  A.  &  B.  S7S,  ea  jadieial 

Oted  ia  nets  ia  M  A.  IX  il,  oa  aahalMhimy  of  alkgatioai  in  eom] 


6  AM.  rac  fit,  WAaaam  ▼.  whsbiiBR,  i  b.  cbip.  (¥t.)  is9. 

Cited  ia  irf«uaii  aete  ia  19  A.  Dl  Si,  as  to  whea  reseiasioa  ef  oontraflt  wfll  bt 


6  AM.  DKC.  fit,  MKACH  t.  PERRT,  1  B.  CHIP.   (TT.)    ISS. 
^Taldag  adraatage  of  statate  of  ftraads  bfj  demarrer. 

Cited  ia  Phillips  ▼.  Adssa,  70  Ala.  S73,  holdiag  that  where  Wl  ahows  a 
tract  obaoxioat  to  statate  of  fraada  it  ia  properlj  takea  adrantage  of  by  < 

Cited  ia  aotcs  ia  78  A.  a  B.  049,  as  to  whea  sad  how  sUtote  of  fraads  mwA 
be  pleaded;  10  A.  B.  150,  oa  aeeeeeity  of  allegi^  tiiat  eoatraet  waa  ia  writiag  ia 
actioa  oa  eoatraet  withia  statate  of  fiaada. 
Part  perforauuaoe,  taklag  oat  oi  statate  off  fraada. 

Cited  ia  Hibbard  t.  Whitaey,  13  Yt.  21,  holdiag  part  perfOTmanee  of  eoatraet 
for  eale  of  laad  aot  to  satisfy  the  statate  of  frauds  and  warrant  recovery  for 
breach;  Obnstead  ▼.  Abbott,  01  Vt.  281,  18  AtL  315,  holding  lieeasor  bound  to 
cany  oat  parol  lieenae  to  flow  lands  where  licensee  had  expended  large  svaa 
relying  thereon. 

Cited  in  referaice  notes  in  10  A.  D.  37;  30  A.  D.  271,— on  part  perfomaaet 
taking  parol  contract  oat  of  statate  of  frauds;  24  A.  D.  255,  on  part  perfonaanet 
of  oral  agreement  as  to  lands  taking  case  out  of  statate  of  frauds. 

Cited  in  note  in  53  A.  D.  540,  oa  doctrine  of  part  perf<naianoe  aa  applied  ts 
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e  AM.  DEC.   728,  BROWN  v.  BEBEE,   1  D.  CHIP.    (VT.)    221. 
Ambiguity  in  note. 

Cited  in  Wainwright  v.  Straw,  16  Vt  216,  40  A.  D.  676,  holding  note  payable 
to  J.  &  —  Wainwright  "one — "  from  specified  date,  void  for  uncertainty. 

Cited  in  notes  in  37  A.  D.  77;  63  A.  D.  66, — on  parol  evidence  to  explain  am- 
biguities in  written  iiistrument. 

6  AM.  DEO.  729,  DUPY  y.  WICKWIRE,   1  D.  CHIP.    (VT.)    287. 
Constitutionality  of  statute. 

Cited  in  Langdon  v.  Strong,  2  Vt.  234,  upholding  act  authorizing  one  of  two 
administrators  to  convey  lands;  Beall  v.  Beall,  8  Ga.  210,  holding  act  changing 
law  of  descent  as  to  particular  individuals  void. 

Cited  in  reference  notes  in  36  A.  D.  661,  on  right  of  legislature  to  exercise 
judicial  power;  30  A.  D.  446,  on  unconstitutionality  of  legislative  acts  which  are 
judicial  in  character;  26  A.  D.  706,  as  to  when  statutes  are  unconstitutional  as 
assumptions  of  judicial  function;  40  A.  D.  496,  on  retrospective  statutes;  8  A.  D. 
116,  on  invalidity  of  retrospective  statute;  8  A.  D.  68,  on  constitutionality  of  act 
granting  new  trial. 

Cited  in  note  in  41  L.  ed.  U.  S.  96,  on  retroactive  laws  and  laws  impairing 
vested  rights. 
Irregularity  In  caption  of  deposition. 

Cited  in  Haskins  v.  Smith,  17  Vt.  263,  holding  deposition  properly  excluded 
where  caption  did  not  correctly  describe  parties;  Stephens  v.  Joyal,  46  Vt.  326, 
holding  caption  of  deposition  sufficient  where  it  read  "administratrix,"  without 
designating  estate. 

6  AM.  DEC.   7S2,   STARR  ▼.  ROBINSON,   1   D.   CHIP.    (VT.)    257. 
Constitutionality  of  statutes. 

Cited  in  Beall  v.  Beall,  8  Ga.  210,  holding  an  act  changing  law  of  descent  as  to 
particular  individuals  void;  Davison  v.  Johonnot,  7  Met.  388,  41  A.  D.  448,  hold- 
ing act  authorizing  guardian  of  a  noncompos  to  sell  real  estate  and  apply  proceeds 
to  discharge  other  encumbrances  valid. 

Cited  in  reference  notes  in  8  A.  D.  68;  17  A.  D.  637,— K>n  validity  of  retrospec- 
tive statutes;  24  A.  D.  606,  on  constitutionality  of  statutes  var3ring  remedies; 
48  A.  D.  602,  on  validity  of  acts  relieving  imprisoned  debtors;  33  A.  D.  166;  64 
A.  D.  393, — on  statutes  impairing  obligation  of  contracts;  30  A.  D.  274,  on 
statutes  impairing  vested  rights  or  obligation  of  contracts. 

•  AM.  DEO.  7S5,  STATE  y.  PARKER,   1  D.  CHIP.    (VT.)    298. 
Sufficiency  of  indictment. 

Cited  in  Rosen  v.  United  States,  161  U.  S.  29,  40  L.  ed.  606,  16  Sup.  Ct  Rep. 
480  (dissenting  opinion),  to  point  that  an  indictment  must  be  specific. 
—  As  to  forged  instrument. 

Cited  in  United  States  v.  Wentworth,  1 1  Fed.  62,  holding  indictment  insufficient 
where  the  subject  of  forgery  is  not  set  out  in  words  and  figures;  State  v.  Bryant, 
17  N.  H.  323,  holding  that  words  and  figures  must  be  set  out  where  the  forgery 
is  alteration  of  true  instrument;  United  States  v.  Howell,  64  Fed.  110,  holding 
failure  to  set  out  counterfeit  notes  sufficiently  excused  by  allegation  that  grand 
jury  did  not  have  them  etc. 

Cited  in  reference  notes  in  17  A.  D.  466;  61  A.  S.  R.  840,— on  sufficiency  of 
indictment  for  forgery;  66  A.  D.  206,  on  necessity  that  indictment  for  forgery 
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■koold  de>crib<  iBstmrnent;  4  A.  8.  R.  760,  on  aeetiirity  of  settiiig  out  copy  id 
iBstinmcat  in  indictaicnt  for  foigery;  96  A.  D.  164,  on  nMeMity  of  aettuiig  out  in 
indktmait  the  fbifed  imtmnicnt  or  dateription  thereot 
Cited  in  note  in  22  A.  D.  776,  on  forgery. 

6  AM.  DBO.  7S9,  BABNET  ▼.  CUBRIEB,  1  D.  CHIP.  (VT.)  SIS. 
Notice  of  ocmTeymiioe  or  ncieement. 

ated  in  Wright  y.  Bates,  IS  Vt,  S41,  holding  tiiird  person  reeeiTing  property 
with  Botiee  of  parol  defaeeenee  egrennewt  bound  to  eonyey  to  mortgagor  on  pi^^ 
ment  of  svm  due. 
~To  pnrCn«r. 

ated  in  Miller  y.  Finn,  1  Neb.  2S4,  holding  notiee  of  suit  by  pnblksatkn 
eoilKeieBt  as  to  partners;  Sterens  y.  Goodcnongh,  26  Vt.  676,  holding  notiee  to  om 
partner  that  certain  person  was  to  pay  mortgage  notice  to  other  partner. 

Cited  in  note  in  28  A.  D.  481,  on  notiee  to  one  partner  as  notice  to  alL 

6  AM.  DBO.  74S,  FRABTiMC  ▼.  BARNBT,  1  D.  CHIP.   (TT.)    SSI. 
Right  to  Impendi  or  rely  on  fmwdiUent  oonyeynnoe. 

Cited  in  GifTord  y.  Ford,  6  Vt  632,  holding  that  party  cannot  set  up  fraud  m 
his  creditors  to  ayoid  bill  of  side;  Oioteau  y.  Jones,  11  IlL  300,  50  A.  D.  460, 
holding  that  administrator  cannot  take  advantage  of  intestate's  fraudulent  coa- 
yeyance;  Blake  y.  Blake,  63  Miss.  182,  holding  that  administrator  cannot  maintain 
bill  to  dear  title  where  title  to  real  estate  was  taken  in  son's  name  to  defraud 
creditors;  McLane  y.  Johnson,  43  Vt.  48,  holding  that  administrator  can  main- 
tain bill  to  reooyer  property  fraudulently  transferred  by  intestate;  Skiks*! 
Appeal,  110  Pa.  248,  20  Atl.  722,  16  W.  N.  C.  246,  holding  that  where  an  insolynt 
conyeys  to  his  dan^ter  who  has  no  notice  of  the  insolyency  equity  will  not  order 
reconyejrance  without  compensation  for  improyements  made;  Monahan  y.  Mona- 
han,  77  Vt  13S,  70  L.RJL  036,  60  Ati.  160,  holding  that  where  no  fraud  is  alleged 
in  the  answer  relief  will  be  granted  although  the  eyidence  shows  fraudulent 
purpose  in  conyeying. 

Cited  in  reference  notes  in  26  A.  D.  104,  on  yoluntary  eonyeyanees;  17  A.  B. 
766,  on  yalidity  of  yoluntary  eonyeyanees;  31  A.  D.  484,  on  fraudulent  eonyey- 
anees and  transfers;  26  A.  D.  60;  28  A.  D.  206,— <m  yalidity  of  fraudulent  eonyey- 
anees as  between  partiee;  64  A.  D.  176,  on  impeaching  deed  of  intestate  as 
fraudulent  by  administrator  where  no  funds  to  pay  debts;  26  A.  D.  108,  on  pro- 
tection of  Ixma  fide  purchaser  without  notice  of  fraud  from  one  who  was  a  party 
to  the  fraud. 

Cited  in  notes  in  34  A.  D.  766,  on  rights  of  parties  to  illegal  or  fraudulent  trans- 
action; 15  A.  D.  600,  on  right  of  fraudulent  grantor  or  donor  to  ayoid  his  act; 
3  A.  6.  R.  738,  on  enforceability  of  note  haying  its  inception  in  contract  in  fraud 
of  creditors;  0  A.  D.  240,  on  proteetion  of  bona  fide  purehaser  from  fraudulent 
grantee. 
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T  AM.  DB€.  15,  SMITH  ▼.  WHITING,  IS  MASS.  •• 
Demand,  notice,  and  protest. 

Cited  in  Stephenson  ▼.  Primrose,  8  Port  (Ala.)  155,  33  A.  D.  281,  holding  it 
necessary  to  show  indorser  was  songht  at  his  business  place  during  business 
hours;  Barry  ▼.  Morse,  3  N.  H.  132,  holding  parol  inadmissible  to  show  indorser 
in  blank  agreed  to  waive  notiee  of  nonpayment;  Musson  y.  Lake,  4  How.  262,  11 
L.  ed.  967  (dissenting  opinion),  on  sufficiency  of  protest  omitting  recital  of  pre- 
sentment 

Cited  in  reference  note  in  88  A.  D.  339,  on  requisites  of  notice  to  indorser. 

—  Sufficiency  of  notice  generally. 

Cited  in  Crawford  y.  Bank  of  Alabama,  7  Ala.  205,  holding  notice  substantially 
identifying  bill  and  signed  by  one  protesting  the  bill  sufficient;  Leigh  y.  Lightfoot, 
11  Ala.  935,  holding  notice  describing  bill  as  copied  in  the  protest  sufficient ;  Butt 
y.  Hoge,  2  Hilt.  81,  holding  payee's  laying  bill  with  protest  before  drawer  sufficient 
notice;  Housatonic  Bank  y.  Laflin,  6  Chish.  546,  holding  notice  reciting  protest  for 
nonpayment  and  giying  amount  of  note  and  name  of  maker  sufficient;  Sasscer  y. 
Fanners'  Bank,  4  Md.  409,  holding  sufficiency  of  notice  omitting  name  of  ante- 
cedent indorser  properly  submitted  to  jury ;  Waterman  y.  Vose,  43  Me.  504,  holding 
notice  omitting  words  "with  interest,"  though  found  in  note,  sufficient. 

Cited  in  reference  note  in  44  A.  D.  207,  on  sufficiency  of  notice  giyen  on  forenoon 
ef  day  of  maturity. 

Distinguished  in  Gilbert  y.  Dennis,  8  Met.  495,  88  A.  D.  829,  holding  notiee  to 
indorser  reciting  that  note  is  due  and  unpaid  insufficient. 

—  Sufficiency  of  erroneous  notices. 

Cited  in  Rowan  y.  Odenheimer,  5  Smedes  ft  M.  44;  Downer  y.  Rener,  21  Wend. 
10,— holding  notice  incorrect  as  to  note's  amount  good;  Derham  y.  Donohue,  83 
C.  C.  A.  657,  155  Fed.  385,  holding  error  as  to  date  and  omission  of  reference  to 
interest  clause  of  paper  immaterial ;  Ontario  Bank  y.  Petrie,  3  Wend.  466,  holding 
notiee  reciting  erroneous  date  of  demand  good;  Lennig  y.  Tobey,  4  Clark  (Pa.) 
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27i,  holding  erroneoiMlj  dated  notiee  good;  Booth  r.  Robertson,  11  Sntedes  4  M. 
382  (diaeentiiig  opinion),  on  KiiBeienej  of  notiee  incorrect  ma  to  date  of  protest 

Diitinguiahed  in  Booth  t.  Robertson,  11  Smedee  ft  M.  382,  holding  notiee  ineor- 
rect  M  to  date  of  protest  bad ;  Townsend  t.  Elyria  Lorain  Bank,  2  Ohio  St  S45, 
hokUng  notice  incorrect  as  to  date  of  demand  bad. 

Disapprored  in  Ransooi  t.  Made,  2  Hill,  687,  38  A.  D.  602,  holding  notice  reeit- 
iqg  demand  of  payment  on  wrong  day  insoiBcient. 
CnsCom  of  banking,  binding  effect  of  on  cnaUMner. 

Cited  in  San  Frandsco  Nat  Bank  y.  American  Nat  Bank,  5  CaL  Appw  408, 10 
Pac.  668,  holding  one  dealing  with  bank  bound  by  its  custom  in  eoUeetiag 
drafts. 

Cited  in  notes  in  60  A.  D.  07,  on  banking  customs  and  their  validity;  21  LRA. 
441,  on  banking  custom  as  to  demand  and  notice. 

7  AM.  DBC.  28,  HUJuS  ▼.  KLIOT,  12  MASS.  28. 
Nature  of  mortgage. 

Cited  in  note  in  18  E.  R.  C.  6,  on  mortgage  as  contract  charging  propeilj  as 
security  for  a  debt  or  loan. 
Rights  arising  on  asaignment  of  nMMrtgagea. 

Cited  in  Hoitt  y.  Webb,  36  N.  H.  168,  holding  rights  of  assignee  of  mortgagee 
eoeztensiye  with  those  of  his  assignor's;  Howard  ▼.  Handy,  36  N.  H.  316,  holding 
rights  acquired  by  mortgagee  by  entry  to  foreclose  pass  to  his  assignee;  Wiky 
T.  Williamson,  68  Me.  71.  holding  recorded  assignment  of  mortgage  deed  entitled 
to  precedence  orer  prior  unrecorded  quitclaim  deed  from  mortgagee;  Taylor  t. 
Page,  0  Allfn,  88,  hplding  bona  flde  assignee  of  mortgage  and  note  unaffected  by 
illegality  of  original  consideration;  Upham  t.  Brooks,  2  Woodb.  ft  M.  407,  Fed. 
Cas.  No.  18,797,  to  point  that  mortgagee's  assignee  is  subject  to  equities  against 
him;  Deming  r.  Comings,  11  N.  H.  474,  on  effect  of  mortgagee's  assignment  of 
mortgage  on  mortgagor's  right  to  redeem. 

Cited  in  reference  notes  in  88  A.  S.  R.  691,  on  assignment  of  mortgages;  80 
A.  D.  714,  on  status  of  assignee  of  mortgage. 
Avoidance  of  deeds  and  mortgages. 

Cited  in  Beall  t.  Williamson,  14  Ala.  56,  holding  mortgagee's  participating  id 
mortgagor's  fraudulent  intent  avoids  mortgage  as  to  subsequent  bona  fide  pur- 
chaser; Commonwealth  Title  Ins.  &  T.  Co.  v.  Dokko,  72  Minn.  229,  76  N.  W.  106. 
admittinji^  under  general  issue  evidence  that  mortgage  tainted  with  usuiy;  Robio- 
son  V.  Lliss,  121  Mass.  428,  holding  parol  evidence  admissible  to  show  extent  of 
mortgagor's  interest  to  establish  fraudulent  conveyance;  Rice  v.  Cunningham,  116 
Mass.  466,  holding  delay  in  recordation  of  deed,  grantor's  continued  possession  and 
grantee's  promise  to  support  grantor,  evidence  to  establish  secret  trust;  Harris  v. 
Sumner,  2  Pick.  129,  holding  insolvent  debtor's  assignment  to  creditor  with  reserva- 
tion in  favor  of  debtor  void;  Worcester  v.  Eaton,  13  Mass.  371,  7  A  D.  156,  hold- 
ing deed  obtained  by  duress  avoided  on  entry  by  grantor. 

Cited  in  reference  note  in  70  A.  D.  742,  on  effect  of  release  of  one  mortgage  and 
at  same  time  giving  another  on  same  property  to  same  mortgagee. 
Parol  trnstfl. 

Cited  in  reference  notes  in  36  A.  D.  182,  on  establishing  trust  by  parol ;  56  A. 
D.  756,  as  to  when  trust  in  land  may  be  created  or  established  by  parol  under 
statute  of  frauds. 
Sales  of  chattels. 

Cited  in  George  v.  Kimball,  24  Pidc.  234,  holding  bona  flde  purchaser  of  <^atte1 
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unaffected  hj  fraud  of  hU  vendor;  Kein  r.  Tupper,  42  How.  Pr.  437  (dissenting 
opinion),  on  sufficiency  of  delivery  of  ponderous  articles  to  rest  title  in  purchaser. 
Deed  poll. 

Cited  in  note  in  8  LJUL  604,  on  definition  of  deed  polL 
Unrecorded  deeds. 

Cited  in  reference  note  in  8  A.  D.  148,  on  rights  under  unrecorded  deed* 

T  AM.  DEO.  SI,  liAMB  v.  DURANT,  IS  MASS.  S4. 
Rlffhts  and  llabllitlea  of  joint  owners. 

Cited  in  Schneider  t.  Sansom,  62  Tex.  201,  50  A.  B.  821,  holding  one  partner  an- 
tiiorised  to  sell  assets  of  firm  to  pay  its  debts;  Kirby  r.  Ingersoll,  1  Dougl.  (Mich.) 
477  (dissenting  opinion),  on  right  of  one  partner  to  make  assigunent  for  benefit  of 
creditors;  Sargent  r.  Franklin  Ins.  Co.  8  Pick.  90,  10  A.  D.  306,  holding  one  joint 
assignee  of  certificate  of  stock  entitled  to  demand  transferrence  on  corporation's 
books. 

Cited  in  reference  nols  in  0  A.  D.  123,  on  title  between  bona  fide  purdiasers  of- 
same  chattel. 
—  In  cnae  of  vessels. 

Cited  in  Patch  y.  Wheatland,  8  Allen,  102,  holding  one  partner  entitled  to  exe- 
cute mortgage  of  vessel  owned  by  firm;  The  Benton,  Fed.  Cas.  No.  1,334,  dismiss- 
ing libel  by  assignee  of  firm  of  materialmen,  two  of  the  firm  being  part  owners  of 
the  vessel ;  The  Larch,  2  Curt.  C.  C.  427,  Fed.  Cas.  No.  8,085,  holding  part  owner 
and  ship's  husband  not  entitled  to  lien  on  share  of  co-owner  for  adyances;  The 
William  Bagaley  (The  Wm.  Bagaley  v.  United  States),  5  Wall.  377,  18  L.  ed.  583, 
condemning  entire  ship  captured  as  a  prize,  though  one  partner  not  a  belligerent; 
Owens  V.  Davis,  15  La.  Ann.  22,  denying  that  power  of  attorney  to  sell  vessel 
showed  same  was  owned  by  joint  owners  as  pi^rtners ;  Hewitt  v.  Sturdevant,  4  B. 
Mon.  453,  holding  vessel  in  which  parties  were  jointly  interested  partnership  prop- 
erty; Fkrendi  v.  Price,  24  Pick.  13,  to  point  that  persons  jpintly  interested  in 
yessel  and  embarking  on  common  enterprise  not  partners. 

Cited  in  notes  in  88  A.  D.  364,  365,  on  nature  of  interest  of  part  owners  of 
yessels;  00  A.  S.  R.  358,  on  relati<ni  inter  #•  of  part  owners  of  yessels;  90  A.  S.  R. 
360,  362,  on  partnership  between  part  owners  of  yessel. 
Transfer  of  title  to  vessels. 

Cited  in  Fontaine  v.  Beers,  IS  Ala.  722,  holding  sale  consummated  by  delivery  of 
vessel  though  vendee  not  given  bill  of  sale;  McMahon  v.  Davidson,  12  Minn.  357, 
Oil.  232,  holding  written  instrument  unnecessary  to  pass  title  to  yessel  as  be- 
tween the  parties;  Barrow  v.  West,  23  Pick.  270,  as  to  validity  of  sale  of  vessel 
at  sea;  Bixby  v.  Franklin  Ins.  Co.  8  Pick.  86,  holding  entry  in  partnership  books, 
upon  owner  of  vessel  becoming  member  of  firm  and  turning  yessel  over  to  partner- 
ship, sufficient  transfer  thereof;  Badlam  v.  Tucker,  1  Pick.  389,  11  A.  D.  202,  hold- 
ing certain  mortgage  of  ship  at  sea  valid  as  against  attaching  officer;  Badger  v. 
Cumberland  Bank,  26  Me.  428,  holding  receipt  of  vessel's  earnings  and  keeping  of 
accounts  concerning  her  competent  evidence  to  prove  ownership. 

Cited  in  note  in  90  A.  S.  R.  384,  on  right  to  dispose  of  shares  of  co-owners  of 
vessel. 

Distinguished  in  Ohl  v.  Eagle  Ins.  Co.  4  Mason,  300,  Fed.  Cas.  No.  10,473, 
holding  parol  inadmissible  to  contradict  written  evidence  of  transfer  of  title  to 
ship. 

Possession  as  affecting  title  to  property. 
Cited  in  Clow  v.  Woods,  5  Serg.  A  R.  275,  9  A.  D.  346,  avoiding  unrecorded 
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•f  teiUMry  products,  the  mortgagor  retaiiii4g  poMMrion;    Lftnlear  t. 
r,  17  Mms.  116,  9  A.  D.  119,  boldii^  sttMshor  obtainiiv  posaeasioii  of  dni- 
tttls  oititled  thervio  m  Against  prior  aaaignee. 

Cited  in  r^^nmm  note  ia  SI  A.  D.  40,  on  purchaaer  flrat  a«qiiiriii|^  powcewiflB 
obtaini«g  title. 

Dittinguidied  in  Taylor  y.  BoArdmaa,  26  Vi.  581,  holding  mort^agor'a  yeBdee 
without  title,  where  mortgagee  had,  without  taking  poieeaaion,  perfected  hia  title 
iu  aistar  state. 
—  Upon  aale  of  property. 

Cited  in  Winalow  y.  Leonard,  24  Pa.  14,  62  A.  D.  354,  holding  that  first  vesdee 
to  obtain  possession  acquires  title;  Cooke  t.  Chapman,  7  Ark.  107,  44  A.  D.  538, 
holding  deliverj  of  bill  of  aale  for  absent  slave  sufficient  tranafer  of  title  thereto 
as  against  creditor;  Caldwell  v.  Edwards,  5  Stew.  &  P.  (Ala.)  S12,  on  suffideacy 
of  delivery  to  consummate  aale  of  alaves  situated  at  a  distance;  Pratt  ▼.  Parionan. 
24  Pick.  42,  holding  delivery  of  bill  of  ladii^  to  attachee  for  cargo  oonaigned  to 
third  party  sufficient  delivery;  Perry  M|g.  Co.  v.  Brown,  2  Woodb.  &  M.  449,  Fed. 
Caa.  Na  11^15,  holding  to  point  that  aale,  vaUd  where  attempted,  paoaaa  title  to 
propel  ty  dtaated  in  foreign  state. 

7  AM.  DBO.  S5,  FARNUM  ▼.  FOWLK,  12  MASS.  89. 
How  S«Bday  treated  In  oomputlBg  time. 

Cited  in  reference  note  in29A.&R.668,  asto  when  negotiable  note  faffing  d» 
en  Sunday  is  payable. 

Cited  in  note  in  78  A.  8.  R.  878,  on  azchuion  of  Sunday  iB  eompntatisn  ef 


Demand  and  nodoe  off  ncmpaymait. 

Cited  in  Barry  v.  Morse,  8  N.  H.  132,  holding  indorser  not  liable  in  absence  of 
seasonable  demand  of  maker  and  due  notice  of  nonpayment;  Haddndc  ▼.  Murray, 
1  N.  H.  140,  8  A.  D.  48,  holding  certain  notice  given  maker  residing  in  oui-of-way 
town  sufficient;  Staples  v.  Franklin  Bank,  1  Met  43,  35  A.  D.  345,  holding  aeticB 
maintainable  immediately  upon  refuaal  to  pay  note  after  demand  cm  last  day  of 
graaa. 

Cited  in  reference  note  in  4  A.  D.  49,  on  waiver  of  demand  and  notiee  of  nee- 
payment. 
^Maker'a  inaoiveney  as  affecting  neoeaslty  for. 

Cited  in  Winter  v.  Coze,  41  Ala.  207 ;  Phippa  v.  Harding  (Hudson  Fomiture  Co. 
V.  Harding),  80  LJtJl.  513,  17  C.  C.  A.  203,  84  U.  S.  App.  148,  70  Fed.  468,— hold- 
ing maker's  insolvency  no  ezcuee  for  failure  to  notify  indorser  of  note's  dishonor; 
Groton  v.  Dallheim,  6  Me.  476;  Greely  v.  Hunt,  21  Me.  455,— holding  makerii  in- 
solvency no  excuse  for  failure  to  demand  payment;  Pierce  v.  Cate,  12  Gush.  196, 
59  A.  D.  176,  holding  maker's  absconding  leaving  no  property,  no  exeuae  for 
failure  to  demand  payment. 

Cited  in  reference  notes  in  43  A.  D.  248;  61  A.  S.  R.  288,— effect  of  makers  in- 
eohrency  on  neceasity  of  demand  of  payment. 
Parol  evidence  as  to  terma  of  contract. 

Cited  in  Kenner  v.  Their  Creditors,  8  Mart  N.  8.  36,  holding  parol  evidence  of 
date  of  acceptance  admissible ;  Bank  of  Alexandria  v.  Deneale,  2  Cranch,  C.  C.  488, 
Fed.  Cas.  No.  846,  holding  parol  evidence  inadmissible  to  show  that  particalar 
indorser's  liability  is  absolute. 
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7  AM.  DEC.  38,  liORD  ▼.  DAIili,  13  MASS.  115. 
Wbat  constitutes  insurable  interest. 

Cited  in  reference  notes  in  84  A.  D.  291 ;  34  A.  8.  B.  472, — on  insurable  interest 
in  another's  life. 

Cited  in  notes  in  1  L.R.A.  239,  on  insurable  interest;  57  A.  D.  94,  on  what  oon- 
stitutes  insurable  interest  in  life  of  another;  13  E.  R.  C.  353,  on  Talidity  of  wager 
poli<7. 

—  Relationsliip  In  general. 

Cited  in  Morgan  ▼.  Segenfelter,  32  Ky.  L.  Rep.  225,  14  L.R.A.(N.&)  1172,  105 
S.  W.  476,  holding  that  one  has  no  insurable  interest  in  life  of  cousin  within 
meaning  of  statute;  Burton  r.  Connecticut  Mut.  L.  Ins.  Co.  119  Ind.  207,  12  A. 
8.  R.  405,  21  N.  E.  746,  holding  that  grandchild  has  not  from  relationship  alone 
an  insurable  interest  in  grandfather's  life;  Singleton  v.  St.  Louis  Mut.  Ins.  Co.  66 
Mo.  63,  27  A.  R.  321,  holding  that  relation  alone  does  not  give  uncle  insurable  in- 
terest in  life  of  nephew;  Cronin  y.  Vermont  L.  Int.  Co.  20  R.  I.  570,  40  Atl.  497, 
holding  that  aunt  has  insurable  interest  in  life  of  niece;  Phoenix  Mut.  L.  Ins.  Co. 
V.  Bailey,  13  Wall.  616,  20  L.  ed.  501,  to  point  that  kinship  is  sufficient  to  consti- 
tute insurable  interest;  Rombach  r.  Piedmont  &  A.  L.  Ins.  Co.  35  La.  Ann.  233, 
48  A.  R.  239,  holding  son-in-law  and  father  of  minor  child  without  insurable  in- 
terest in  life  of  mother-in-law. 

Cited  in  notes  in  57  A.  D.  101,  on  insurable  interest  in  life  of  relative;  52  A.  R. 
138,  on  uncle's  insurable  interest  in  nephew's  life. 

—  Relationship  of  husband  and  wife. 

Cited  in  Brummer  r.  Cohn,  86  N.  T.  11,  40  A.  R.  503,  62  How.  Pr.  171,  holding 
that  wife  has  insurable  interest  in  life  of  husband;  Baker  ▼.  Union  Mut  L.  Ins. 
Co.  43  N.  T.  283,  holding  husband  entitled  to  insure  his  life  for  benefit  of  wife; 
Currier  y.  Continental  L.  Ins.  Co.  57  Vt.  ^96,  52  A.  D.  134,  holding  that  presump- 
tiTely  husband  has  insurable  interest  in  wife's  life;  Equitable  Life  Assur.  Soc  v. 
Paterson,  41  Ga.  338,  5  A.  R.  535,  holding  policy  in  favor  of  wife,  she  haying  an- 
other husband  liying,  not  yoid;  Chisholm  y.  National  Capitol  L.  Ins.  Co.  52  Mo. 
218,  14  A.  R.  414,  holding  that  woman  has  insurable  interest  in  life  of  man  to 
wliom  she  is  engaged;  Burbage  y.  Windley,  108  N.  C.  357,  12  L.RJ^.  409,  12  S.  E. 
839,  denying  widow's  right  to  recoyer  when  promised  her  in  consideration  of  her 
hn^Mind  assenting  to  defendant's  (stranger)  insuring  his  life. 

Cited  in  notes  in  10  hJRJL,  259;  52  A.  R.  137,— <m  wife's  insurable  inter^  in 
husband's  Ufe. 

—  Relation  of  parent  and  child. 

Cited  in  Loomis  y.  Eagle  Life  ft  Health  Ins.  Co.  6  Gray,  396,  holding  that  father 
has  insurable  interest  in  life  of  his  minor  son;  Mitchell  y.  Union  L.  Ins.  Co.  45 
Me.  104,  71  A.  D.  529,  holding  that  father  making  adyances  to  minor  son  has  in- 
surable interest  in  his  life;  Geoffroy  y.  Gilbert,  5  App.  Diy.  98,  38  N.  Y.  Supp. 
643,  holding  policy  issued  father  on  his  life  for  daughter's  benefit  yalid. 

AnnoUtion  cited  in  Life  Ins.  Clearing  Co.  y.  O'Neill,  54  L.ILA.  225,  45  C.  C.  A. 
641,  106  Fed.  800,  holding  that  mere  relationship  of  adult  son  to  father  does  not 
constitute  insurable  interest  in  latter's  life;  Continental  L.  Ins.  Co.  y.  Volger,  89 
Ind.  572,  46  A.  R.  185,  holding  daughter  must  show  interests  other  than  relation- 
ship to  recoyer  on  policy  on  mother's  life. 

Cited  in  note  in  54  L.R.A.  230,  on  insurable  interest  of  child  in  life  of  parent. 
«- Relatlonshtp  of  brother  and  sister. 

Cited  im  Lewis  y.  Phoenix  Mut.  L.  Ins.  Co.  39  Conn.  100,  holding  policy  on  life 
of  brother  only  prima  facie  yalid;  Masonic  Beney.  Asso.  y.  Bunch,  109  Mo.  560,  19 
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8.  W.  26,  to  point  that  one  has  no  insurable  interest  in  his  brother^  life;  B^noMi 
T.  Prudential  Ins.  Co.  88  Mo.  App.  679,  holding  policy  bj  one  on  his  brother^  Gfc 
Told,  thoogh  deceased  had  returned  premium  to  beneficiary. 

Cited  in  notes  in  64  L.ItA.  232,  on  insurable  interest  of  lives  of  brothers  or 
slaters;  2  L.ILA.  844,  on  insurable  interest  of  sister  in  life  of  brother;  13  E.  B. 
C.  398,  on  insurable  interest  in  life  of  brother  who  was  engaged  in  unlawful  trsik. 
•»  Upon  aasf gnment  of  policy. 

Cited  in  Valton  y.  National  Loan  Fund  Life  Assur.  Soc  22  Barb.  9,  holding 
policy  Issued  to  insured  on  his  own  life  though  subsequently  transferred  to 
stranger  valid;  Nye  t.  Grand  Lodge,  A.  O.  U.  W.  9  Ind.  App.  131,  36  N.  S.  429 
to  point  tiiat  assignee  of  life  insurance  policy  need  have  no  interest  in  iitfuied't 
life;  Hetanetag  ▼.  Miller,  78  Ala.  183,  52  A.  R.  318,  holding  assignment  to  straager 
of  policy  issued  to  one  <ni  his  own  life  Told  beyond  amount  paid  therefor ;  Stevens 
y.  Warren,  101  Mass.  664,  holding  that  assignment  of  life  insnxance  policy  to 
stranger  without  eonaent  of  insurer  passes  no  title;  Croeswell  v.  Connectient  !■• 
demnity  Asso.  61  8.  C.  103,  28  S.  E.  200,  holding  that  son's  relationahip  to  mother 
will  support  assignment  to  him  of  policy  on  her  life. 
—  Pecuniary  Interest. 

Cited  in  Beyin  y.  Connecticut  Mut  L.  Ins.  Co.  23  Conn.  244,  holding  that  coe 
has  insurable  interest  in  life  of  his  partner  and  debtor,  to  policy's  yalne;  Trentoa 
Mut  Life  4  F.  Ins.  Co.  y.  Johnson,  24  N.  J.  L.  676,  holding  that  one  interested  ii 
another's  earnings  has  an  insurable  interest  in  his  life;  Hoyt  y.  New  York  L.  Im. 
Co.  3  Bosw.  440,  holding  that  one  has  insurable  interest  in  life  of  another  upon 
whose  labors  possible  profits  depend;  Miller  y.  Eagle  Life  4  Health  Ins.  Go.  t 
E.  D.  Smith,  288,  holding  one  insuring  another's  life  in  the  profits  of  whoae  labon 
he  is  to  share  entitled  to  reeoyer  full  yalue  of  policy;  Corson's  AppesJ,  113  Pts. 
438,  67  A.  R.  479,  8  AtL  213,  18  W.  N.  C.  349,  43  Phila.  Leg.  Int.  619,  holdli« 
ereditor  insuring  his  debtor  entitled  to  proceeds  of  policy  though  debt  paid;  Sidsi 
y.  Knickerbocker  L.  Ins.  Co.  18  Fed.  660,  holding  lessee  of  holder  of  life  estate 
Insuring  hitter's  life  entitled  to  reeoyer  full  yalue  of  policy. 

Cited  in  note  in  67  A.  D.  94,  96,  as  to  what  insurable  interest  in  another's  Kit 
must  be  pecuniary. 
Effect  of  mlaatatements  by  aaanred. 

Cited  in  Mutual  Ben.  L.  Ins.  Co.  y.  Robertson,  69  IlL  123,  14  A.  R.  8,  holdias 
assured's  statement  that  she  receiyed  letter  from  insured  stating  he  waa  in  good 
health,  mere  representation. 
What  actlona  against  pnblle  polloy. 

Cited  in  Finlen  y.  Heinse,  28  Mont.  648,  73  Pac.  123,  holding  an  assignor's  agree- 
ment to  prosecute  trespass  for  benefit  of  assignee  not  champertous;  Knight  y. 
Bwain,  8  Me.  381,  holding  sgreement  to  indemnify  party  if  he  would  bring  suit 
against  third  person  in  his  own  name,  yalid;  Collins  y.  Metropolitan  L.  Ins.  Go. 
133  111.  App.  328,  denying  right  of  personal  representatiyes  of  executed  coayiet  to 
reeoyer  on  insurance  policy. 
Effect  of  Illegal  occupation  of  Inanred. 

Cited  in  reference  note  in  90  A.  D.  466,  on  illegal  employment  of  insured  at 
time  of  death  as  preyentang  reeoyery  on  policy. 

7  AM.  DEO.  44,  ADAMS  y.  BEAN,  12  BfASS.  187. 
Validity  of  Inatmment  incompletely  executed. 

Cited  in  Mattoon  y.  Barnes,  112  Mass.  483,  holding  partner  signing,  after  fim'fe 
dissolution,  contract  setting  a  claim,  liable  thereon  though  not  signed  by  all  part- 
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ners;  Grim  ▼.  Jackson  Twp.  61  Pa.  219,  23  Phila.  Leg.  Int.  181,  enforcing  bond  in 
posaession  of  obligee  signed  by  principal  and  two  of  the  three  sureties;  State  ex 
rel.  Barnes  ▼.  Lewis,  73  N.  C.  138,  21  A.  R.  461,  holding  surety  liable  on  bond 
signed  and  delivered  by  him,  though  a  second  surety  failed  to  sign;  Qoodyear 
Dental  Vulcanite  Co.  v.  Bacon,  161  Mass.  460,  8  L.R.A.  486,  24  N.  E.  404,  deny- 
ing surety's  liability  on  bond,  in  absence  of  proof  that  he  assented  to  its  delivery 
without  principal's  signature  thereto;  Nay  lor  v.  Stene,  96  Minn.  67,  104  N.  W. 
686,  holding  one  executing  contract  for  sale  of  land  bound  thereby  though  not 
signed  by  all  parties;  Russell  v.  Annable,  100  Mass.  72,  12  A.  R.  666  (dissenting 
opinion),  on  binding  effect  of  covenant  not  executed  by  all  the  parties. 

Cited  in  note  in  46  L.R.A.  342,  on  conditional  execution  of  conveyances  under 
parol  agreement  not  to  take  effect  until  signed  by  others. 

Distinguished  in  Walla  Walla  County  v.  Ping,  1  Wash.  Terr.  339,  holding  sure- 
ties executing  bond,  not  naming  any  penal  sum,  not  estopped  to  deny  delivery 
thereof;  Herrick  v.  Johnson,  11  Met.  26  (dissenting  opinion),  on  binding  effect  of 
agreement  executed  by  only  two  of  the  three  parties  thereto. 
SufHcieiicy  of  memorandnm  of  guaranty  to  satisfy  statute  of  frauds. 

Cited  in  Keelson  v.  Sanbome,  2  N.  H.  413,  9  A.  D.  108,  holding  writing  guar- 
anteeing payment  of  designated  note  within  certain  periods  sufficient  memorandum 
under  statute  of  frauds;  Dorman  v.  Bigelow,  1  Fla.  323,  holding  agreement  in- 
dorsed on  note  to  stand  security  therefor  not  within  statute  of  frauds;  Van  Al- 
styne  v.  Van  Slyck,  10  Barb.  383,  holding  guaranty  under  seal  binding  though  no 
consideration  expressed  and  not  within  statute  of  frauds;  English  v.  State  Bank, 
76  Ga.  637,  holding  one  who  guarantees  in  writing  the  return  of  goods  to  a  bank 
not  bound  where  promise  of  coguarantor  oral. 
8afllcienoy  of  consideration  for  guaranty. 

Cited  in  Crocker  v.  Gilbert,  9  Cush.  131,  to  point  guaranty  of  mortgage  note 
made  by  purchaser  of  equity  of  redemption  not  mtdum  pactum. 

T  AM.  DBC.  46,  8TORT  ▼.  ODIN,  12  MASS.  157. 
Easements,  how  created  and  extent  of. 

ated  in  Lampman  v.  Milks,  21  N.  Y.  606,  holding  grantee  of  part  of  land  artt- 
ilcially  drained  entitled  to  prevent  interference  therewith  by  grantee  of  remaining 
part;  Bushnell  v.  Proprietors  of  Ore  Bed,  31  Conn.  160,  denying  grantor's  right 
to  recover  for  overflow  on  his  land,  he  having  granted  defendant  privilege  of  dis- 
c^rging  dirt  on  adjoining  land;  Reiners  v.  Young,  38  Hun,  336,  holding  grantee 
of  building  projecting  over  land  retained  by  grantor  not  answerable  therefor  to 
grantee  of  retained  land;  Auburn  &  C.  PI.  Road  Co.  v.  Douglass,  9  N.  Y.  444, 
dismissing  injunction  against  landowner,  building  road  on  his  land  around  abut- 
ting toll  gate;  Brakely  v.  Sharp,  10  N.  J.  Bq.  206  (modifying  9  N.  J.  Eq.  9), 
holding  that  certain  aqueduct  passed  as  an  easement  of  necessity;  Winter  y. 
Winter,  8  Nev.  129,  sustaining  declaration  alleging  interference  with  rights  ac- 
quired by  plaintiff  in  certain  stream. 

Cited  in  notes  in  6  A.  R.  307,  on  appurtenances  passing  upon  sale  of  realty; 
67  A.  D.  769,  on  implied  grant  of  apparent  and  continuous  easements  on  con- 
veying part  of  heritage. 

Distinguished  in  Knowles  v.  Nichols,  2  Curt.  C.  C.  671,  Fed.  Cas.  No.  7,897, 
<m  sufficiency  of  words  "rights,  appurtenances,  etc,"  in  deed  to  create  incorporeal 
rights. 
-Of  light  and  air. 

Cited  in  Robeson  v.  Pittenger,  2  N.  J.  Eq.  67,  32  A.  D.  412,  enjoining  one  from 
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interferiBf  with  aaeient  windows  of  adjoining  buildfhg  original] j  owned  by  hii 
grantor;  Janas  ▼.  Jenldna,  S4  Md.  1,  •  A.  R.  300,  holding  grantee  of  boildii^ 
with  windows  overlooking  land  eubseqiMiitly  eooTejed  to  another  entitled  to  me 
thereof;  Harcoa  ▼.  Klein,  51  How.  Pr.  82,  protecting  one  in  enjoyment  of  his 
windows  and  eertain  rights  of  aecess,  he  and  defendant  haTing  oommon  gimBtor: 
Gerber  ▼.  Orabel,  10  UL  217,  sustaining  declaration  not  prescribing  for  andest 
lights,  but  declaring  generallj  for  interference  with  one's  lights ;  Ward  t.  Neal  35 
Ala.  002,  holding  plaintilT  aTerring  that  windows  are  ''andeai^  not  confined  to 
proof  of  title  by  prescription. 

Cited  in  reference  notes  in  00  A.  D.  455,  on  implied  easement  of  light  and  air; 
121  A.  8.  R.  210,  on  ri^^t  of  grantee  to  easement  of  light  and  air. 

Cited  in  not«a  in  7  A.  D.  50,  02 ;  28  A.  D.  403 ;  37  A.  S.  R.  184,— on  eaaeraent  of 
light  and  air;  2  E.  R.  C.  570;  32  A.  D.  410,— on  presumption  of  easement  of  liglit 
and  air;  57  A.  D.  700;  22  LJUL  538,— on  implied  grants  of  easements  aa  to  light, 
air,  and  prospect;  8  L.RJL(NJ3.)  360,  on  erea^on  of  easements  of  light  and  air 
by  implication. 

Distinguished  in  Keats  ▼.  Hugo,  116  Mass.  204,  15  A.  R.  80,  denying  grant  of 
light  and  air  implied  from  grant  of  house  baring  windows  OTerlooking  land  re- 
tained by  grantor;  Cherry  ▼.  Stein,  11  Md.  1,  holding  doctrine  that  easement  aV 
taches  on  sale  of  building  with  orerlooking  lights  applies  only  where  same  partj 
at  time  of  sale  owns  both  lots. 

Distinguished  in  Ray  t.  Sweeney,  14  Bush,  1,  20  A.  R.  388,  holding  om^  selling 
vacant  lot  not  estopped  to  improve  lot  retained,  though  vendee's  windows  inter- 
fered with;  Myers  v.  Qemmel,  10  Barb.  637,  refusing  to  restrain  landlord  from 
erecting  building  on  lot  retained  by  him  though  interfering  with  lesaee^s  windows ; 
Harwood  v.  Tompkins,  24  N.  J.  L.  425,  holding  in  absenee  of  express  covenant, 
action  for  obstructing  a  view  not  maintainable;  Stein  v.  Haudc,  50  Ind.  05, 
20  A.  R.  10;  Hayden  v.  Dutcher,  31  N.  J.  Eq.  217;  Parker  v.  Foote,  19  Wend. 
309, — holding  that  twenty  years'  nser  of  overlooking  windows  does  not  give  rise 
to  presumptive  grant;  Gertier  v.  Qrabel,  10  IlL  217,  adopting  common-law  doe- 
trine  of  ancient  lights. 

Disapproved  in  Donnelly  v.  Krosskop,  19  W.  N.  C.  558,  refusing  to  restrain 
erection  of  building  on  adjoining  lot  though  plaintiiTs  light  and  air  therehy  in- 
teriered  with;  Kennedy  v.  Bumap,  120  CaL  488,  40  L.RJL  470,  52  Pae.  843, 
denying  grant  of  light  and  air  implied  from  grant  of  house  having  windows  over- 
looking  land  retained  by  grantor;  Rsnnyson's  Appeal,  8  W.  N.  C.  383,  37  Phila. 
Leg.  Int.  310,  holding  easement  of  light  and  air  arises  in  case  of  grant  of  house 
with  overlooking  windows  only  when  necessary  thereto^ 

—  Of  right  off  wny. 

Cited  in  Atkins  v.  Bordman,  2  Met  457,  37  A.  D.  100,  denying  right  of  grantor 
reserving  way  over  land  grantsd,  to  object  to  grantee's  arching  same;  United 
States  V.  Adriadne,  Fed.  Cas.  No.  14,403,  holding  pttrehaser  of  one  of  aevenil 
buildings  entitled  to  eertain  way  and  to  swing  his  door  over  piasia. 

Distinguished  in  Grant  v.  Chase,  17  Mass.  443,  9  A.  D.  101,  denying  that  vray  of 
convenience  through  land  retained  by  grantor  passed  by  his  deed;  Stuyvesant  v. 
Woodruff,  21  N.  J.  L.  133,  47  A.  D.  150,  holding  grantee  in  deed  conveying  with 
appurtenances  not  entitled  to  way  of  convenience  over  land  retained  by  grantor. 

—  In  mill  rights. 

Cited  in  Runnels  v.  Bullen,  2  N.  H.  532,  holding  grantee  of  half  of  nuUdam 
entitled  to  use  but  half  of  the  water;  Hadden  v.  Shouts,  15  IlL  581,  holding 
grantee  of  land  with  appurtenances  entitled  to  use  mill  situated  thereon,  tiiongh 
land  retained  by  grantor  overflowed;  Strickler  v.  Todd,  10  Serg.  ft  R.  03,  13  A.  D. 
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«49,  protecting  grantee  of  mill  rights  acquired  by  prescription,  against  inter- 
ference from  grantee  of  another  part  of  same  tract 

—  Of  lateral  support. 

Distinguished  in  Lasala  v.  Holbrook,  4  Paige,  169,  refusing  to  restrain  ex- 
cavations on  land  adjoining  plaintiff's  church;  Quincy  v.  Jones,  76  III.  231,  20  A. 
R.  243,  denying  that  abutting  owners  can  have  prescriptive  right  to  lateral  sup- 
port of  soil  in  street. 

—  In  party  walls. 

Cited  in  Eno  v.  Del  Veochio,  4  Duer,  63,  holding  that  one  may  not  interfere 
with  party  waH  without  adjoining  owner's  consent. 

Distinguished  in  Partridge  v.  Gilbert,  3  Duer,  184,  holding  one  taking  down 
dilapidated  party  wall  not  liable  in  damages  to  adjoining  owner. 
Malice  as  f  iTinf  rise  to  cause  of  action. 

Cited  in  Payne  v.  Western  k  A.  R.  Co.  13  Lea,  607,  49  A.  R.  666,  to  point  that 
the  doing  of  lawful  acts  from  motives  of  malice  is  not  actionable. 

7  AM.  DEO.  5S,  BRBWICR  ▼.  UNION  INS.  CO.  IS  AiASS.  169. 
Abandonment  by  insured. 

Cited  in  reference  notes  in  19  A.  D.  288,  as  to  when  abandonment  can  be  made; 
22  A.  D.  349,  on  abandonment  of  insured  property ;  28  A.  D.  262,  on  abandonment 
of  insured  vessel. 

Cited  in  notes  in  13  E.  R.  C.  672,  on  abandonment  of  voyage  terminating  insur- 
ance; 1  E.  R.  C.  20,  on  fear  of  capture  as  justifying  abandonment  of  vesseL 
What  constitutes  restraint  within  meaning  of  marine  insurance  policy. 

Cited  in  Thompson  y.  Read,  12  Serg.  k  R.  440,  holding  a  ship  denied  entry  to 
blockaded  port  under  threat  of  seizure  ''restrained"  within  meaning  of  insurance 
policy. 

7  AM.  DEC.  55,  HOIiBfBS  T.  DANA,  12  MASS.  120. 
What  constitutes  consideration  for  contracts. 

Cited  in  Sykes  v.  Lafferry,  27  Ark.  407,  holding  vendee's  promise  to  pay  pur- 
chase price  to  vendor's  creditor  enforceable  though  vendor's  title  fall. 

—  Subscription  contracts. 

Cited  in  Bryant  v.  Goodnow,  6  Pick.  228,  holding  subscriber  to  fund  liable  to 
agent  making  advances  for  purposes  thereof;  Farmington  Academy  v.  Allen,  14 
Mass.  172,  7  A.  D.  201,  sustaining  action  of  assumpsit  by  trustees  making  advances 
on  faith  of  defendant's  subscription ;  CApelle  v.  Trinity  M.  E.  Church,  Fed.  Cas.  No. 
2,392,  holding  verbal  promise  to  subscribe  to  fund  enforceable  where  liabilities 
incurred  on  faith  thereof;  Eastern  PI.  Road  Co.  v.  Vaughan,  20  Barb.  155,  en- 
forcing subscription  to  capital  stock  of  corporation,  assuming  liabilities  on  faith 
thereof;  Amherst  Academy  v.  Cowls,  6  Pick.  427,  17  A.  D.  387,  holding  sub- 
scriber's note  given  charitable  corporation  embarked  on  the  execution  of  its  pur- 
poses not  without  consideration;  Robertson  v.  March,  4  111.  198,  sustaining  action 
for  benefit  of  builder  of  church  against  subscriber  to  fund  intended  therefor; 
Pryor  v.  Cain,  26  111.  292,  sustaining  under  like  circumstances  action  by 
committee  building  church;  University  of  Vermont  v.  Buell,  2  Vt.  48,  enforcing 
subscription  to  college  fund,  work  having  been  done  on  the  faith  thereof;  Barnes 
T.  Perine,  9  Barb.  202,  enforcing  under  like  circumstances  subscription  to  fund 
for  building  church;  Oeorge  v.  Harris,  4  N.  H.  633,  17  A.  D.  446,  enforcing 
one's  agreement  to  subscribe  to  fund  for  erection  of  courthouse;  Middlebury  Col- 
lege ▼.  Williamson,  1  Vt.  212,  on  binding  effect  of  subscription  to  fund  for  in- 
Am.  Dec.  Vol.  1.-67.  ^  t 
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creMiBg  fadlitiM  of  a  eollege;  Congregmtioiial  Soc  v.  Goddard,  7  K.  H.  430,  to 
point  that  note  giTOi  in  payment  of  fubacription  to  ehorch  fund  ia  not  without 
eoniideration;  Stoket'i  E«Ute,  14  Phila.  261,  38  PhiU.  Leg.  Int  12,  9  W.  N.  C. 
430,  holding  subscription  to  charitable  purpose  unenforceable  where  no  liabilitj 
incurred  during  lifetime  of  subscriber. 

C  ited  in  reference  notes  in  59  A.  D.  713,  on  actions  upon  subscriptions;  82  A.  D. 
121,  on  right  of  action  for  money  subscribed. 

Cited  in  note  in  3  L.RJL  409,  as  to  whan  subscriptiotts  to  public  purpose  are 
obligatory. 

Distinguished  in  Curry  y.  Rogers,  21  N.  H.  247,  holding  subscriber  to  fund  not 
liable  in  action  by  building  committee  appointed  by  oosubscribers  without  notieB 
to  defendant. 

7  AM.  DBO.  t7,  THURSTON  t.  HANCOCK,  It  MASS.  2t0. 
Rl^it  to  UC«iml  rapport. 

Cited  in  reference  notes  in  8  A.  D.  373;  67  A.  D.  60;  79  A.  D.  776;  92  A.  8.  R. 
783;  106  A.  8.  R.  320,— on  right  to  lateral  support;  43  A.  D.  444,  on  liability  of 
owner  for  acts  on  his  own  land. 

Cited  in  notes  in  26  A.  D.  627;  63  A.  D.  368;  26  L.  ed.  U.  &  336;  10  B.  R.  C. 
163,  164,— on  right  to  lateral  support  of  land;  66  A.  D.  649,  on  damages  for  re- 
moral  of  lateral  support;  33  A.  8.  R.  474,  on  defense  In  actions  for  Tiolation  of 
right  of  lateral  support;  66  A.  D.  647,  648,  on  right  to  lateral  support  of  land 
from  adjacent  land  as  incident  to  ownership;  33  A.  8.  R.  461,  on  right  of  UUeral 
support  as  against  municipal  corporations;  33  A.  8.  R.  449,  on  neighbor *a  right 
to  excavate  on  his  land ;  13  L.RJL  670,  on  duty  of  owner  In  making  excavmtiooa ; 
51  A.  D.  282,  on  liability  for  damagea  to  others  from  acts  done  on  one's  own  land. 

—  Right  off,  ffor  land  ia  natwml  ooadltioii. 

Cited  in  McGuire  ▼.  Grant,  26  K.  J.  L.  366,  67  A.  D.  49,  holding  that  land  ia  its 
natural  condition  is  entitled  to  support  from  adjoining  land;  Ifamer  ▼.  Luasem, 
66  IlL  484,  holding  excavator  liahla  for  causing  adjoining  land  to  fall  of  ita  own 
weight;  Richardson  v.  Vermont  C.  R.  Co.  26  Vt  466,  60  A.  D.  283,  holding  railroad 
liable  for  sliding  of  plaintiff's  land  caused  in  excavating  adjoining  land;  Foley 
V.  Wyeth,  2  Allen,  131,  79  A.  D.  771,  allowing  recovery  for  disturbance  of  right 
of  way  caused  by  excavating  on  adjoining  land;  Hatch  y.  Vermont  C.  R.  Co.  26 
Vt.  49,  holding  railroad  not  liable  for  various  injuries  to  land  resulting  from  con- 
struction of  an  onbankment;  Hortsman  v.  Covington  A  L.  R.  Co.  18  B.  Mon.  218, 
I.olding  it  not  incumbent  on  railroad  cutting  right  of  way  to  build  pioteeting 
walls;  Gillies  v.  Eckerson,  97  App.  Div.  163,  89  N.  Y.  Supp.  600,  refu?inT  t  >  r^-- 
join  one  in  excavating  land  adjoining  land  upon  which  plaiiitiff  was  excavating; 
Victor  Min.  Co.  v.  Morning  8tar  Mln.  Co.  60  Mo.  App.  626,  refusing  to  reatrain 
one  from  excavating  for  mining  purposes,  at  suit  of  adjoining  mine  owner; 
Allegheny  County  v.  Rowley,  4  Clark  (Pa.)  379,  2  Am.  L.  J.  307,  on  one's  abaolute 
right  to  dig  upon  his  own  land;  Gildersleeve  y.  Hammond,  109  Mich.  431,  33 
L.R.A.  46,  67  N.  W.  619  (dissenting  opinion),  on  right  of  lateral  support. 

Cited  in  notes  in  29  A.  8.  R.  764,  766,  on  landowner's  right  to  lateral  support  of 
his  soil ;  68  L.R.A.  674,  686,  on  right  to  lateral  support  of  land  in  its  natural  con- 
dition ;  33  A.  8.  R.  447,  on  right  to  support  from  adjoining  land  being  ineidoita] 
to  land  in  ita  natural  condition. 

—  For  land  with  added  weight. 

Cited  as  leading  case  in  Moody  v.  McClelland,  39  Ala.  46,  84  A.  D.  770,  holding 
one  negligently  excavating  on  his  land  liable  for  injury  to  adjoining  building;     { 
Gilmore  v.  Driscoll,  122  Mass.  199,  23  A.  R.  312,  allowing  recovery  for  injuries 


Digitized  by 


Google 


1069  NOTES  ON  AMERICAN  DECISIONS.  [55-57 

caused  by  exeavating  on  adjoining  land  to  soil,  but  not  for  injuries  to  improve- 
ments. 

Cited  in  Ulriek  v.  Dakota  Loan  A  T.  Co.  2  S.  D.  286,  49  N.  W.  1054,  holding  one 
negligently  excavating  on  his  own  land  liable  for  injuries  to  adjoining  building; 
Dunlap  V.  Wallingford,  1  Pittsb.  127,  2  Pittsb.  L.  J.  34,  holding  one  using  due  care 
in  excavating  on  his  land  not  liable  for  injuries  to  adjoining  building;  Charless  v. 
Rankin,  22  Mo.  560,  66  A.  D.  642,  holding  one  excavating  on  his  land  only  bound 
«A  n«A  ordinary  care  to  prevent  damage  to  adjoining  building;  Cahill  v.  Eastman, 
18  Minn.  324,  10  A.  R.  184,  Gil.  292,  allowing  recovery  for  injuries  to  mill  caused 
by  tunneling  river;  Aston  v.  Nolan,  63  Cal.  260,  holding  coterminous  landowner 
not  required,  in  nuiking  exoavations,  to  sustain  adjacent  land  upon  which  are 
buildings;  White  v.  Nassau  Trust  Co.  168  N.  Y.  149,  64  L.RJL  275,  61  N.  E.  169, 
holding  that  lateral  support  owed  adjoining  land  does  not  extend  to  piers  thereon; 
Laaala  v.  Holbrook,  4  Paige,  169,  refusing  to  enjoin  excavating  though  adjoining 
building  endangered;  Panton  v.  Holland,  17  Johns.  92,  8  A.  D.  369,  holding  one 
excavating  on  his  land  not  liable  for  injuries  to  adjoining  house ;  Winn  v.  Abeles, 
S6  Kan.  85,  57  A.  R.  138,  10  Pac.  443,  holding  that  doctrine  of  lateral  support  does 
not  extend  to  support  of  buildings;  Pullan  v.  Stallman,  70  N.  J.  L.  10,  56  Atl.  116, 
holding  <Mie  making  excavations  not  liable  for  injuries  to  person  falling  with  ad- 
jacent soil;  Dorrity  v.  Rapp,  72  N.  Y.  307,  4  Abb.  N.  C.  292,  holding  oerUin  stat- 
ute requires  thaJt  one  making  excavations  procure  adjoining  ownei^s  consent  to 
enter  to  protect  his  walls;  Farrand  v.  Marshall,  21  Barb.  409,  enjoining  one  from 
so  excavating  his  land  as  to  injure  adjacent  land  upon  which  are  buildings; 
Blanchard  v.  Savarese,  97  App.  Div.  58,  89  N.  Y.  Supp.  664  (dissenting  opinion), 
on  duty  of  adjoining  owner  to  afford  support  for  land  with  buildings  on  it. 

Cited  in  notes  in  66  A.  D.  649,  as  to  natural  right  to  support  of  building  by 
adjacent  land;  33  A.  S.  R.  453,  454,  on  right  of  lateral  support  for  buildings  and 
other  artificial  structures;  66  A.  D.  650,  651;  33  A.  S.  R.  464;  20  L.RJL  731,— on 
right  by  prescription  to  lateral  support  for  buildings. 

Criticised  in  Farrand  v.  Marshall,  19  Barb.  380,  enjoining  one  from  so  excavat- 
ing on  his  land  as  to  injure  adjacent  land,  upon  which  were  buildings. 
Mmnidpnl  liability  for  damages  caused  In  grading  streets. 

Cited  in  Radcliff  v.  Brooklyn,  4  N.  Y.  195,  53  A.  D.  357,  denying  municipal  lia- 
bility for  injuries  caused  adjoining  premises  by  removal  of  embankment;  Simmons 
▼.  Camden,  26  Ark.  276,  7  A.  R.  620,  denying  municipal  liability  for  cutting  off 
noeesa  to  house  in  grading  adjoining  street;  Quincy  v.  Jones,  76  IlL  231,  20  A.  R. 
243;  Humes  v.  Knoxville,  1  Humph.  403,  34  A.  D.  657, — holding  municipality  not 
liable  for  injuries  to  adjoining  building  caused  in  grading  street;  Shaw  v.  Crocker, 
42  Cal.  435,  denying  recovery  to  one  for  injuries  to  his  building  caused  in  grading 
adjoining  street;  Callender  v.  Marsh,  1  Pick,  418,  holding  one  injured  in  his 
property  by  regrading  of  street  without  remedy;  Hendershott  v.  Ottumwa,  46 
Iowa,  658,  26  A.  R.  182,  holding  municipality  liable  for  accumulation  of  earth 
caused  in  grading  abutting  street;  Nevins  v.  Peoria,  41  111.  502,  89  A.  D.  392, 
holding  municipality  liable  for  injuries  resulting  from  the  grading  of  its  streets; 
Parke  v.  Seattle,  5  Wash.  1,  34  A.  S.  R.  839,  20  L.R.A.  68,  31  Pac.  310,  holding 
municipality  liable  for  negligently  causing  land  to  slide  in  grading  adjoining 
street;  Dorman  v.  Jacksonville,  13  Fla.  538,  7  A.  R.  253,  to  point  that  munici- 
pality is  not  liable  for  injuries  to  adjoining  property  caused  in  grading  street; 
Reardon  v.  San  Francisco,  66  Cal.  492,  66  A.  R.  109,  6  Pac.  317,  allowing  recovery 
under  constitutional  provision  for  damage  to  building  due  to  displacement  of  soil 
caused  in  grading  street. 

Criticiced  in  GoodaU  v.  Milwaukee,  5  Wis.  32,  allowing  recovery  by  one  building 
0O  fttreet  guaranteed  permanently  graded,  upon  its  grade  being  altered. 
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WluU  are  oon^eqnentlal  da  maces. 

Cited  in  Roath  ▼.  Driscoll,  20  Conn.  $3t,  98  A.  D.  352,  refusing  to  restrain  opera- 
tiao  of  a  reservoir  interfering  with  one  prejlously  constructed  by  plaintiff;  Au- 
burn A  C.  PL  Road  Co.  ▼.  Douglass,  9  N.  T.  444,  refusing  to  restrain  landowner 
from  maintaining  road  built  on  his  land  around  adjoining  tollgate;  Cuntberlaad 
Teleph.  A  Teleg.  Co.  ▼.  United  Electric  R.  Co.  12  L.ILA.  544,  42  Fed.  273,  denyii^ 
telephone  company's  right  to  enjoin  operation  of  electrical  railroad  though  in- 
jured by  electricity  escaping  therefrom;  Howland  ▼.  Vincent,  10  Met.  371,  43  A. 
D.  442,  denying  right  of  recovery  to  person  falling  into  excavation  made  within  a 
foot  of  the  highway;  Payne  t.  Western  A  A.  R.  Co.  13  Lea,  607,  49  A.  R.  666, 
holding  employer's  threatening  to  discharge  employees  dealing  at  plaintiff's  store 
not  actionable;  Runnels  ▼.  Bullen,  2  N.  H.  632,  holding  grantee  of  half  of  miU 
entitled  to  use  but  half  the  water;  Caro  ▼.  Metropolitan  Elev.  R.  Co.  14  Jones  A 
8.  138,  holding  one  entitled  to  enjoy  his  property  uninterfered  witii  by  noxioBS 
gases  from  railroad;  Carhart  ▼.  Auburn  Gaslight  Co.  22  Barb.  297,  holding  gas 
company  liable  for  allowing  noxious  substances  to  percolate  to  stream  used  by 
plaintiff  manufacturer;  Bohan  ▼.  Port  Jerris  Gaslight  Co.  122  N.  T.  18,  9  LJLA. 
711,  26  N.  B.  246  (dissenting  opinion),  on  right  to  recover  on  proof  of  emiaaian  of 
offensive  odors  from  adjaeoit  gas  works;  Bliss  v.  Grayson,  24  Nev.  422,  66  Pse. 
231,  on  diverting  water  for  purposes  of  irrigation  as  a  nuisance. 

Criticized  in  dissenting  opinion  in  Charles  River  Bridge  v.  Warren  Bridge,  11 
Pet.  420,  9  L.  ed.  773  (affirming  7  Pidc  344),  on  constitutional  right  to  reeovsr 
oonsequential  damages  caused  by  erection  of  new  bridge. 

—  Respecting  land. 

Cited  in  Morrison  v.  Bucksport  A  B.  R.  Co.  67  Me.  363,  denying  landowner's 
right  to  recover  for  injuries  due  to  accumulation  of  water  caused  by  oonstnie- 
tion  of  railroad;  Gould  v.  Hudson  River  R.  Co.  12  Barb.  616,  holding  adjacent 
landowner  without  remedy  sgainst  railroad  constructing  embankment  below  high- 
water  mark  of  navigable  river;  Booth  v.  Rome,  W.  A  O.  Terminal  R.  C».  140  N. 
Y.  267,  37  A.  S.  R.  552,  24  L.R.A.  106,  36  N.  B.  692,  denying  Uability  of  railrosd 
using  due  care  for  injuries  resulting  from  a  eoncussion  caused  by  blasting;  Roek- 
wood  V.  Wilson,  11  Cvmh,  221,  denying  liability  of  one  properly  opening  eov^ed 
drain  for  damage  therefrom  to  neighboring  land;  Pixley  v.  C^rk,  32  Barb.  268, 
holding  millowner  raising  water  of  stream  not  liable  for  injuries  oaused  by  per- 
colation of  water  to  adjacent  land;  Washburn  v.  Gihnan,  64  Me.  163,  18  A.  E. 
246,  holding  one  casting  mill  refuse  into  stream  liable  for  injuries  caused  thereby 
to  plaintiff's  farm. 

Cited  in  notes  in  33  A.  S.  R.  476,  on  consequential  damages  to  buildings  by  vio- 
lation of  right  of  lateral  support;  68  L.R.A.  706,  on  value  of  soil  lost  as  measare 
of  damages  for  removal  of  lateral  or  subjacent  sui^rt. 

Distinguished  in  Bellows  v.  Sackett,  16  Barb.  96,  holding  owner  of  hottse  with 
faulty  roof -gutter  liable  for  injuries  resulting  from  accumulation  of  rain  water; 
Hay  V.  Cohoes  Co.  2  N.  Y.  159,  51  A.  D.  279  (affirming  Hay  v.  O)hoea  Co.  3 
Barb.  42) ,  holding  one  liable  for  injuries  caused  adjacent  property  in  blasttng  rock 
from  canal. 

—  Respecting  communication  of  Are. 

Cited  in  Burroughs  v.  Housatonic  R.  Co.  15  Conn.  124,  38  A.  D.  64,  denying 
railroad's  liability  for  burning  of  adjacent  property  cause  by  sparks  from  its 
locomotive;  Indianapolis  A  C.  R.  O.  v.  Faramore,  31  Ind.  143,  holding  one  storing 
property  near  railnmd  assumes  risk  of  fire  being  communicated  thereto  from  Iseo- 
motive;  Philadelphia  A  R.  R.  Co.  v.  Yeiser,  8  Pa.  366,  holding  n^ligenee  the  gist 
of  action  in  suit  for  fire  caused  by  sparks  from  locomotive;  Hanlon  v.  Ingram.  ^ 
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Iowa,  81;  Fahn  v.  Reicbart,  8  Wis.  266,  76  A.  D.  237,  denying  liability  of  one 
setting  out  fire  on  his  land  communicated  to  adjoining  land. 
Easements  how  acquired  —  Of  lateral  support. 

Cited  in  Tunstall  v.  Christian,  80  Va.  1,  66  A.  R.  681,  holding  right  of  support 
for  one's  buildings  from  adjoining  land  cannot  be  acquired  by  prescription. 

Annotation  cited  in  Handlan  v.  McManus,  42  Mo.  App.  661 ;  Tunstall  v.  Chris- 
tian, 80  Va.  1,  66  A.  R.  681,— on  application  of  doctrine  of  prescription  to  ques 
tion  of  lateral  support. 
~  Of  U^t  and  air. 

Cited  in  Gferber  y.  Grabel,  16  111.  217,  on  acquirement  of  easement  of  light  and 
air  by  prescription. 

Distinguished  in  Keats  v.  Hugo,  116  Mass.  204,  16  A.  R.  80,  holding  grant  of 
easement  of  light  and  air  not  implied  from  grant  of  house  with  overlooking 
windows. 

Criticized  in  Rennyson's  Appeal,  8  W.  N.  C.  383,  37  Phila.  Leg.  Int.  816,  hold- 
ing easement  of  light  and  air  implied  only  in  case  of  necessity. 
Preemnptloii  arising  from  possession. 

Cited  in  Atherton  ▼.  Johnson,  2  N.  H.  81,  on  presumption  of  conyeyance  arising 
from  possession. 

7  AK.  DBO.  •e,  BMSSISON  t.  PROVII>E3f€]C  HAT  MFG.  CO.   12  MAS& 

2S7. 
Practice  In  actions  on  promissory  notes. 

Cited  in  Catlin  v.  Gilders,  3  Ala.  636,  allowing  the  reading  of  the  note  before 
proof  of  its  making;  Melledge  ▼.  Boston  Iron  Co.  6  Cush.  168,  61  A.  D.  69,  holding 
that  one  declaring  on  note  may  surrender  it  and  recover  on  count  for  goods 
sold. 

Cited  in  reference  note  in  61  A.  D.  78,  on  payee's  right  to  recover  on  original 
consideration  when  note  is  unavailing. 
Powers  and  liabilities  of  agents. 

Cited  in  Sherman  v.  Fitch,  98  Mass.  69,  holding  mortgage  executed  by  president 
and  acquiesced  in  by  directors  binding  on  corporation;  Ford  v.  Hill,  92  Wis.  188, 
63  A.  S.  R.  902,  66  N.  W.  116,  holding  confession  of  judgment  by  president  exercis- 
ing extraordinary  powers  binding  on  corporation ;  Dennison  ▼.  Vinalhaven,  100  Me. 
136,  holding  contract  of  hiring  made  by  superint^ident  binding  though  such 
authority  was  in  the  school  committee. 

Cited  in  reference  notes  in  26  A.  D.  666,  on  exclusion  of  principal's  implied 
contract  by  agent's  express  contract;  36  A.  D.  689,  as  to  when  acts  of  subagent  are 
binding;  24  A.  D.  66,  as  to  when  agent  is  personally  bound. 

Cited  in  notes  in  2  A.  R.  333,  as  to  when  agent  is  personally  liable  on  contract 
signed  by  him;  2  A.  D.  614,  on  personal  liability  of  agent  signing  hy  addition  of 
descriptive  title  merely. 
—  To  execute  commercial  paper. 

Cited  in  Scarborough  v.  Reynolds,  12  Ala.  262,  holding  agent  given  general  power 
over  plantation  without  authority  to  execute  note  in  principal's  name;  Ladd  v. 
Franklin,  37  Conn.  63,  holding  selectmen  of  town  without  authority  to  execute  note 
in  paying  certain  obligation;  Denison  v.  Tyson,  17  Vt.  649,  holding  sales  agent's 
note  payable  in  wares  of  his  company  not  binding  on  company ;  Paige  v.  Stone,  10 
Met.  160,  43  A.  D.  420,  denying  agent's  authority  to  bind  principal  on  note  on 
proof  that  principal  compromised  a  former  note;  Gould  v.  Norfolk  Lead  Co.  9 
Cush.  338,  67  A.  D.  60,  holding  agenf  s  payment  of  unaccepted  drafts  no  eridenee  of 
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Ub  authority  to  aoeept  drafts;  Doak  ▼.  Swami,  8  Me.  170,  22  A.  D.  233,  holdiag 
note  giren  bj  agent  authoiiaed  to  purehaae  stock  in  payment  therefor  binding  on 
prineipal;  Morris  v.  Bowen,  52  N.  H.  416,  holding  agent  directed  to  porehaae  goodi 
to  be  paid  for  in  other  goods  empowered  to  guarantee  note  given  therefor. 
Cited  in  reference  note  in  43  A.  D.  423,  as  to  when  agent's  note  binds  princtpaL 
Cited  in  note  in  19  L.ILA.  678,  on  personal  liability  of  oflloers  on  note  mads  lor 
corporation. 

—  To  delegate  their  powers. 

Cited  in  Female  Orphan  Asylum  ▼.  Johnson,  43  Me.  180,  holding  managers  of 
orphan  asylum  cannot  delegate  their  power  to  bind  children  out  to  serrioe ;  Farm- 
ers' Mut.  F.  Ins.  0>.  ▼.  Chase,  66  N.  H.  341,  holding  directors  of  certain  insnimnce 
company  without  power  to  delegate  the  making  of  an  amessment;  Gillis  ▼.  Bailsy, 
21  N.  H.  140,  holding  directors  without  power  to  delegate  to  agent  foU  power  to 
lease  corporation's  lands;  Despatch  Line  of  Packets  ▼.  Belhuny  Mfg.  Co.  12  N.  H. 
206,  37  A.  D.  203,  on  power  of  directors  to  delegate  authority  to  mortgage  tarn- 
pany  property ;  Branch  of  Bank  of  the  State  t.  Collins,  7  Ala.  95,  to  point  thai 
directors  of  bank  are  without  power  to  delegate  the  discounting  of  notes;  Andorer 
▼.  Grafton,  7  N.  H.  298,  holding  note  signed  by  one  selectman,  authorised  by  others 
to  give  note,  not  binding  on  town ;  Brewster  y.  Hobart,  15  Pick.  302,  holding  gen- 
eral agent  without  authority  to  empower  snbagent  to  execute  a  note;  Sheridan 
Electric  Light  Co.  ▼.  Chatham  Nat.  Bank,  52  Hun,  575,  5  N.  T.  Supp.  529,  hold- 
ing that  committee  with  full  power  over  negotiation  of  paper,  may  delcignte  per- 
formance of  ministerial  acts  in  connection  therewith. 
Cited  in  note  in  50  A.  8.  R.  119,  on  authority  of  subagent. 
Distinguished  in  Commercial  Bank  v.  Norton,  I  Hill,  501,  holding  agent  with 
authority  to  accept  paper  may  direct  another  to  write  the  acceptance. 
Execntlon  off  agents*  written  contracts. 

Cited  in  Donovan  v.  Welch,  11  N.  D.  113,  90  N.  W.  262,  holding  deed  dcMnlbi^ 
grantor  as  attorney  for  owner  valid  as  against  latter's  subsequent  deed  to  an- 
other; Bank  of  Newbury  v.  Baldwin,  1  Cliff.  519,  Fed.  Cas.  No.  892,  altowii^  bank 
to  show  that  one  in  taking  note  running  to  himself  as  "cashier^  acted  as  its  agent; 
Underhill  v.  Gibson,  2  N.  H.  352,  9  A.  D.  82,  holding  that  agent  contracting  in 
writing  without  authority  is  liable  on  the  writing. 
—  Bills  and  notes. 

Cited  in  Morell  v.  Codding,  4  Allen,  403,  holding  signers  of  note  personally  liable 
thereon  notwithstanding  it  recites  they  promise  on  behalf  of  named  church; 
Savage  v.  Riz,  9  N.  H.  263,  holding  committeonen  signing  note  given  for  rond  work 
as  road  committee  liable  thereon  personally;  Kean  v.  Daris,  20  N.  J.  L.  425, 
holding  one  signing  bill  of  exchange  as  president  of  certain  company  personally 
liable;  Barlow  v.  Congregational  Soc.  8  Allen,  463,  holding  note  signed  by  one  as 
treasurer  reciting  a  promise  as  treasurer  binding  on  principal;  Roney  v.  Winter. 
37  Ala.  277,  holding  note  signed  by  the  president  for  his  company  binding  on 
latter ;  Rogers  v.  March,  33  Me.  106,  to  point  that  writing  signed  by  one  aa  agent 
not  binding  on  him  personally. 
Parol  evidence  to  show  capacity  In  whl<^  writing  executed. 

Cited  in  MerchanU'  Bank  v.  Central  Bank,  1  Ga.  418,  44  A.  D.  665,  admitti^ 
parol  evidence  to  show  one  indorsed  a  bill  as  sgent  of  certain  bank ;  Traynham  v. 
Jackson,  15  Tex.  170,  65  A.  D.  162,  holding  signer  of  note  entitled  to  show  it  was 
known  be  signed  as  agent;  Cleaveland  v.  Stewart,  3  Ga.  283,  holding  parol  evi- 
dence admissible  to  show  that  writing  was  signed  by  defendants  in  their  personal 
character;  Tucker  Mfg.  Co.  v.  Fairbanks,  98  Mass.  101,  holding  parol  evid«ics 
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inadmissible  to  tliow  that  bill  signed  ''A  agent  B,**  was  intended  to  bind  B,  though 
delivered  by  B. 

Cited  in  note  in  81  A.  D.  777,  on  production  and  proof  of  power  of  attorney. 
Giving  of  note  as  payment. 

ated  in  Melledge  v.  Boston  Iron  Co.  5  Cush.  168,  61  A.  D.  69,  holding  that  pre- 
sumption that  note  given  for  pre-existing  debt  is  taken  in  satisfaction  thereof 
is  rebuttable;  Willie  v.  Green,  2  N.  H.  833,  to  point  that  taking  of  third  party's 
note  may  be  considered  as  the  taking  of  money;  Lee  v.  Fontaine,  10  Ala.  766,  44 
A.  D.  603,  on  the  giving  of  a  note  as  payment  of  the  accoimt  for  which  given. 

7  AM.  DBO.  7S,  COM.  ▼.  KNIGHT,  IS  BfASS.  S7S. 
Prosecntion  for  perjury. 

Cited  in  Doss  v.  Birks,  11  Humph.  431,  to  point  that  one  swearing  falsely  after 
taking  oat^  in  usual  form  is  guilty  of  perjury;  Com.  v.  Wright,  166  Mass.  174, 
44  N.  E.  129,  holding  it  unnecessary  that  indictment  allege  traverser  was  lawfully 
required  to  depose  the  truth;  SUte  v.  Dayton,  28  N.  J.  L.  49,  63  A.  D.  270,  hold- 
ing indictment,  setting  forth  the  facts,  sufficient  to  sustain  conviction  for  perjury 
in  making  affidavit  as  to  bank's  condition. 

Cited  in  notee  in  86  A.  D.  404,  on  person  to  be  charged  in  perjury;  64  L.R.A. 
614,  on  perjury  as  affected  by  pendency  of  proceedings  in  which  the  testimony 
was  taken. 
Sufllciency  off  indictment. 

Cited  in  reference  notee  in  48  A.  D.  369 ;  48  A.  D.  703 ;  66  A.  D.  160,— on  what 
indictment  for  perjury  must  allege. 

Cited  in  notes  in  86  A.  D.  496,  on  averring  that  defendant  swore  under  oath  in 
perjury;  124  A.  S.  R.  666,  on  sufficiency  of  allegation  of  administration  of  oath  in 
indictment  for  perjury;  86  A.  D.  496,  on  averring  hearing  before  competent  of- 
fleer  or  tribimal  in  indictment  for  perjury. 

—  Showing  Jurisdiction. 

Cited  in  Fitch  v.  Com.  92  Va.  824,  24  S.  E.  272,  holding  indictment  averring  that 
court  had  authority  to  administer  oath  sufficient  averment  of  jurisdiction;  Kizer 
V.  People,  211  III.  407,  71  N.  E.  1036,  holding  same  of  like  averment  where  clerk 
administered  oath;  People  v.  De  Carlo,  124  Cal.  462,  57  Pac.  383;  State  v.  Newton, 
1  Q.  Greene,  160,  48  A.  D.  367, — ^holding  same  of  like  averment  where  justice  ad- 
ministered oath;  State  v.  Schlessinger,  38  La.  Ann.  664,  holding  indictment  alleg- 
ing facts  sufficient  to  enable  court  to  determine  that  it  had  jurisdiction  good; 
State  V.  Douette,  31  Wash.  6,  71  Pac.  566,  holding  indictment  stating  facts  giving 
rise  to  prima  facie  presumption  of  jurisdiction  sufficient;.  People  v.  Greenwell,  5 
Utah,  1 12,  13  Pac.  89,  holding  indictment  alleging  that  grand  jury  was  proceeding 
according  to  law  sufficient  averment  of  its  jurisdiction. 

Cited  in  note  in  124  A.  S.  R.  662,  on  description  of  jurisdiction  of  court  in  in: 
dictment  for  perjury. 

—  Averment  of  materiality  of  testimony. 

Cited  •in  Fitch  v.  Com.  92  Va.  824,  24  S.  E.  272,  holding  it  sufficient  that  indict: 
ment  show  materiality  of  false  testimony  even  though  all  facts  are  not  set  out; 
State  V.  Ela,  91  Me.  309,  39  Atl.  1001,  quashing  indictment  failing  to  so  set  forth 
the  issue  of  the  principal  case  as  to  show  testimony's  materiality ;  Com.  v.  Byron, 
14  Gray,  31,  holding  indictment  for  perjury  must  aver  materiality  of  testimony 
respecting  which  perjury  is  assigned;  Com.  v.  Smith,  11  Allen,  243,  holding  evi- 
dence to  prove  wife  another's  mistress  admissible  under  indictment  alleging  tra- 
verser falsely  stated  she  was  not  living  with  another. 
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Cited  in  notM  in  86  A.  D.  498,  on  alkging  materUUty  of  false  swearing  in  in- 
dictment for  perjury ;  124  A.  S.  R.  668,  on  necessity  of  express  allegation  of  mir 
teriality  of  testimony  in  indictment  for  perjury. 
Materiality  of  false  tesdmony. 

Cited  in  Com.  v.  Pollard,  12  Met.  226,  holding  tbe  admiUing  i>f  the  false  tali- 
mony  insuiDcient  proof  of  its  materiality;  Com.  y.  Boesard,  11  Luzerne  Leg.  Rog. 
143,  holding  whether  answer  of  witness  voluntary  or  responsive  to  partieolar  in- 
quiry does  not  determine  its  materiality. 

7  AM.  DBO.  74,  jaWETT  t.  WARREN,  IS  MASS.  SCO. 
Snflclency  off  delivery  to  transffer  title. 

Cited  in  Stanton  v.  Small,  3  Sandf.  230,  holding  placing  bulky  goods  on  pier 
under  vendee's  control  sufllcient  delivery  thereof;  Records  v.  Philsdel|diia,  W.  A  B. 
R  Co.  9  Phila.  66,  29  Phila.  Leg.  Int  320,  4  Legal  Qas.  297,  holding  givii^  liill  of 
sale  of  lumber  accompanied  by  examination  by  vendee  sufficient  delivery  tiiereof ; 
Ticknor  v.  McClelland,  84  IlL  471,  holding  giving  biU  of  sale  of  standiz^  crop  and 
farm  equipment  and  pointing  out  same  valid  delivery  of  former  but  not  of  latter; 
Whittle  V.  Phelps,  181  Mass.  317,  63  N.  S.  907,  holding  giving  vendee  biU  of  sale 
of  brick  in  kiln  and  showing  him  same  sufficient;  Haskell  v.  Qreely,  3  Me.  426, 
holding  giving  bill  of  sale  of  undivided  third  part  of  a  nuichine  which  was  pointed 
out  sufficient  delivery;  Carter  v.  Willard,  19  Pick.  1,  holding  hotel  equipment  and 
stable  stock  in  possession  of  lessee  sufficiently  delivered  by  giving  vendee  bill  of  sale 
and  lessee  notice;  Vaughn  v.  Owens,  21  IlL  App.  249,  holding  growing  crop  of  com 
shown  purchaser  validly  delivered  though  cribbed  on  premises  where  grown ;  First 
Nat.  Bank  v.  Harkness,  42  W.  Va.  166,  32  L.R.A.  408,  24  S.  E.  648,  holdiAg  agent 
accepting  mortgagor's  order  to  hold  mortgaged  oil  for  mortgagee  sufficient  de- 
livery thereof;  Mensies  v.  Dodd,  19  Wis.  344,  holding  as  between  mortgagees  off 
stacks  of  wheat,  mortgagors  saying  to  one  he  gave  him  possession  insuflirient 
delivery ;  Clow  v.  Woods,  6  Serg.  A  R.  276,  9  A.  D.  346,  holding  unrecorded  mort- 
gage of  tannery  products,  the  mortgagor  retaining  possession,  void  against 
attaching  creditor. 

Cited  in  reference  notes  in  18  A.  D.  748;  31  A.  D.  39,— on  sufficiency  of  deliveiy 
to  pass  title  to  chattels ;  44  A.  D.  638,  on  sufficiency  of  symbolical  or  constructive 
delivery;  26  A.  D.  628,  on  sufficiency  of  coustructive  delivery  to  pass  title  to  chat- 
tels; 61  A.  D.  299,  as  to  when  constructive  instead  of  actual  or  manual  delivery 
may  be  made;  49  A.  D.  733,  on  effect  of  redelivery  to  pledgeor. 

Cited  in  note  in  49  A.  D.  731,  on  necessity  for  delivery  of  a  pledge. 

Distinguished  in  Geilfuss  v.  Corrigati,  95  Wis.  651,  60  A.  S.  R.  143,  37  LJELA. 
166,  70  N.  W.  306,  holding  delivery  of  storage  warrants  not  in  fact  warehouse 
receipts  insufficient  to  constitute  delivery  of  pledged  iron;  Heilbron  v.  Guarantee 
Loan  A  T.  Co.  13  Wash.  646,  43  Pac.  932,  holding  insurance  policies  offered  as  col- 
lateral security,  but  retained  by  debtor  not  validly  pledged;  Cobb  v.  Haskell,  14 
Me.  303,  31  A.  D.  66,  holding  making  of  bill  of  sale  and  pointing  out  yard  in 
which  lumber  stored  insufficient  delivery  thereof. 

—  Upon  attachment. 

Cited  in  Huntington  v.  Blaisdell,  2  N.  H.  317,  holding  that  officer  entering  house 
and  touching  part  of  furniture  validly  attaches  the  whole;  Bicknell  v.  Trickcy,  34 
Me.  273,  holding  sheriff's  marking  logs  in  river  sufficient  attachment  thereof 
though  no  guard  left  in  charge;  Ashmun  v.  Williams,  8  Pick.  402,  holding  attach- 
ment of  house  after  method  of  attaching  realty  valid  though  house  personalty. 

—  Under  statute  off  ffrauds. 

Cited  in  Johnson  v.  Watson,  1  Ga.  348,  holding  question  whether  slave  deliwred 
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within  meaning  of  statute  of  frauds  properly  submitted  to  jury;  €k>rman  v.  Bros- 
Bard,  120  Mich.  611,  79  N.  W.  903,  holding  oral  sale  of  curbing  in  view  of  parties 
within  statute  of  frauds. 

Cited  in  note  in  49  A,  D.  336,  on  symbolical  delivery  and  constructive  acceptance 
of  ^oods  under  verbal  sale  within  statute  of  frauds. 

Distinguished  in  Shindler  v.  Houston,  1  N.  Y.  261,  49  A.  D.  316  (reversing 
Shindler  v.  Houston,  1  Denio,  48),  holding  oral  sale  of  lumber  in  view  of  parties 
within  statute  of  frauds. 

—  Parties  affected  by  insufficient  delivery. 

Cited  in  Ludwig  v.  Fuller,  17  Me.  162,  35  A.  D.  245,  holding  question  of  insuf- 
ficiency of  delivery  not  open  to  attaching  creditor  with  notice  of  prior  sale; 
Ricker  v.  Cross,  6  N.  H.  570,  22  A.  D.  480,  holding  assignee  for  benefit  of  creditors 
entitled  to  property  in  possession  of  hirer  as  against  subsequent  attachor  obtain- 
ing possession;  Crawford  v.  Forristall,  58  N.  H.  114,  holding  first  vendee  to  obtain 
possession  of  chattel  acquires  the  title  thereto. 
Obligations  secured  by  pledge. 

Cited  in  note  in  49  A.  D.  734,  on  what  obligations  may  be  secured  by  pledge. 
iniat  constitutes  pledge. 

Cited  in  note  in  94  A.  S.  R.  240,  on  distinction  between  conditional  sale  and 
pledge  or  security. 
Sufficiency  of  consideration  to  support  contracts. 

Cited,  in  Evans  v.  Pence,  78  Ind.  439,  holding  existing  indebtedness  sufficient  eon- 
sideration  to  support  mortgage  as  between  the  parties;  Moore  v.  Fuller,  6  Or. 
272,  25  A.  R.  524,  holding  pre-existing  liability  sufficient  consideration  to  support 
mortgage;  Re  Wiley,  4  Biss.  171,  Fed.  Cas.  No.  17,655,  holding  pledge  of  note  to 
secure  existing  liability  previously  incurred  supported  by  sufficient  consideration; 
Spencer  v.  Ballou,  18  N.  Y.  327,  holding  accommodation  indorsement  on  note  given 
to  take  up  other  notes  supported  by  sufficient  consideration. 
Admissibility  of  proof  to  show  that  sale  was  mortgage. 

Cited  in  Steams  v.  Gafford,  56  Ala.  544,  admitting  parol  to  establish  mortgage 
of  crop  by  showing  agreement  to  pay  debt  therewith;  Newton  v.  Fay,  10  Alloi, 
595,  holding  that  equity  will  admit  parol  to  prove  transfer  of  stock  absolute  in 
form  but  a  pledge;  Stone  v.  Peacock,  35  Me.  885,  to  point  that  bill  of  sale  may  be 
shown  to  be  a  mortgage;  Reed  v.  Jewett,  5  Me.  96,  holding  absolute  bill  of  sale  in- 
tended to  secure  a  debt,  a  mortgage;  Brewster  v.  Hartley,  37  Cal.  15,  99  A.  D.  237, 
to  point  that  transfer  of  stock  as  security  for  debt  to  trustee  of  creditor  consti- 
tutes pledge  thereof. 

7  AM.  DBO.  76,  BARTIiBT  T.  HARLOW,   12  MASS.  S48. 
Validity  and  effect  of  levy. 

Cited  in  Baker  v.  Baker,  125  Mass.  7,  holding  that  valid  levy  upon  land  operates 
as  a  conveyance  thereof;  Chase  v.  Williams,  71  Me.  190,  holding  that  valid  levy 
on  estate  held  in  joint  tenancy  constitutes  creditor  a  cotenant  of  remaining  ten- 
ants; Davis  V.  Barnard,  60  N.  H.  550,  holding  execution  against  cotenant  levied 
as  if  he  were  sole  owner  valid  to  extent  of  his  interest;  Bumham  v.  Persons  un- 
known, 40  Me.  565,  holding  levy  valid  to  extent  of  debtor's  interest  though  ap- 
praiser's description  of  common  estate  exceed  its  real  limits. 

Distinguished  in  Woodman  v.  Bodfisb,  25  Me.  317,  holding  that  levy  against 
debtor  with  title  transfers  seisin  from  disseisor  to  creditor. 

—  Against  interest  of  part  owner. 

Cited  in  Martin  v.  Collester,  38  N.  H.  455,  upholding  levy  of  two  executions,  one 
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Againit  eotenaiit't  mtanesi  ia  oae  trmet»  and  aaotlier  against  his  interest  in 
another;  Peebody  v.  Minot,  24  Pick.  329,  upholding  after  assigument  of  dower, 
lery  in  different  proportions  by  heir's  creditor  on  reversion  and  residue ;  Brown  t. 
Bailey,  1  Met.  264,  holding  lery  against  ootenant  upon  part  of  land  afterwards 
assigned  him  valid;  Farr  ▼.  Beilly,  68  Iowa,  di99,  10  N.  W.  802,  holding  it  im- 
proper that  eotenant's  homestead  be  first  set  off  in  levying  upon  laod  held  in 
common;  Godwin  ▼.  Gregg,  28  Me.  188,  48  A.  D.  489,  holding  that  judgment 
creditor  levying  on  part  of  land  held  in  common  cannot,  until  disturbed,  revive  his 
judgment;  Thompson  v.  Barber,  12  N.  H.  663,  holding  ezecuti<m  against  ootenant 
levied  on  one  parcel  of  common  land  invalid  as  against  remaining  cotenants; 
Blossom  V.  Brightman,  21  Pick.  283,  holding  execution  levied  by  metes  and  boonds 
upon  land  held  in  conmion,  bad;  Baldwin  v.  Whiting,  13  Mass.  57,  holding  similar 
execution  void  as  to  remaining  tenant's  assignees;  Gregory  v.  Toner,  24  Me.  306, 
holding  that  similar  execution  binds  only  eotenant  and  those  claiming  under  him; 
French  v.  Lund,  1  N.  H.  42, 8  A.  D.  31;  Smith  v.  Benson,  9  Vt.  138,  31  A.  D.  614.— 
holding  execution  against  eotenant  levied  upon  part  of  the  land  invalid;  Campan 
V.  Godfrey,  18  Mich.  27,  100  A.  D.  133,  on  validity  of  execution  against  one  co- 
tenant  levied  on  part  of  the  land;  Smith  v.  Kni^t,  20  N.  H.  9,  on  ^eet  of 
execution  against  eotenant  levied  upon  land  by  metes  and  bounds  upon  subsequent 
execution. 

Cited  in  referoioe  note  in  7  A.  D.  91,  as  to  whether  execution  can  be  levied  upon 
lands  of  joint  tenants  by  metes  and  bounds. 

Distinguished  in  Earles  v.  Meaders,  1  Baxt.  248,  holding  execution  against  eo- 
tenant levied  upon  whole  of  tract  remaining  to  him  as  common  property  valid; 
Butler  V.  Roys,  26  Mich.  63,  12  A.  R.  218,  holding  execution  levied  against  eo- 
teaanf  s  interest  in  one  of  several  parcels  of  common  land  valid. 
Ooteiiancy  —  Rights  generally. 

Cited  in  Stames  v.  Quia,  6  Ga.  84,  sustaining  action  of  trover  by  one  tenant 
against  vendee  of  ootenant;  Abercrombie  v.  Baldwin,  16  Ala.  363,  holding  that  one 
tenant  may  oust  eotenant  and  hold  adversely;  Great  Falls  Co.  v.  Worster,  15  K. 
H.  412,  holding  eotenant  without  power  to  flow  land  held  in  common;  Hutehinaos 
V.  Chase,  39  Me.  608,  63  A.  D.  646,  holding  one  eotenant  not  entitled  to  convey 
right  to  flow  land  held  in  common;  Silloway  v.  Brown,  12  Allen,  30,  hoidiag  hamt- 
steader  occupying  land  to  greater  value  than  law  allows  tenant  in  common  wita 
subsequent  vendee  of  residue. 

Cited  in  note  in  11  L.RJk.  278,  on  oonveyanoe  by  tenant  in  common  by  metes 
and  bounds. 
—  TalidUy  of  partial  oonveyanoe  by  one  ocytenant,  generally. 

Cited  as  leading  case  in  Balk>u  v.  Hale,  47  N.  H.  347,  93  A.  D.  438,  holdiQg  am- 
veyance  by  one  tenant  in  common  by  metes  and  bounds  void  as  to  cotenanta. 

Cited  in  Stark  v.  Barrett,  15  Cal.  301,  holding  estate  of  ootenant's  grantee  in 
oonvcjrance  by  metes  and  bounds  valid  against  all  but  ronaining  tenants ;  Yamum 
V.  Abbot,  12  Mass.  474,  7  A.  D.  87,  holding  similar  conveyance  effective  as  against 
those  claiming  under  him;  Great  Falls  Co.  v.  Worster,  16  N.  H.  412,  to  point  that 
such  conveyance  may  operate  to  estop  eotenant  making  same ;  Duncan  v.  Sylvester, 
24  Me.  482,  41  A.  D.  400,  holding  such  conveyance  void  as  against  eotenant;  Barnes 
V.  Boardman,  167  Mass.  479,  32  N.  E.  670,  holding  cotenants'  right  to  partition 
unaffected  by  conveyance  of  part  of  land  by  one  of  their  niunber;  Good  v.  Coombs, 
28  Tex.  34,  holding  cotenant's  deed  of  specific  portion  of  land  invalid  as  to  remain- 
ing tenants ;  McKey  v.  Welch,  22  Tex.  390,  to  point  that  cotenant's  conveyance  by 
metes  and  bounds  binds  only  him  and  his  successors;  Griswold  v.  Johnson,  6  Conn. 
363,  holding  cotenant's  deed  by  mete^  and  bounds  void ;  Mitchell  v.  Hazen,  4  Conn. 
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495,  10  A.  D.  169,  holding  cotenant's  deed  of  his  interest  in  part  of  land  invalid; 
Holbrook  v.  Bowman,  62  N.  H.  313,  holding  cotenant's  deed  of  specific  parcel  of 
ooDunon  land  valid  to  extent  remaining  tenants  not  prejudiced;  Mee  v.  Benedict, 
98  Mich.  260,  39  A.  S.  R.  643,  22  L.R.A.  641,  57  N.  W.  175,  on  validity  of 
cotenant's  conveyance  of  a  distinct  parcel  of  the  common  land;  White  v.  Sayre, 
2  Ohio,  110  (dissenting  opinion),  on  right  of  cotenant  to  convey  part  of  the 
common  property ;  Hunt  v.  Crowell,  2  Edm.  Sel.  Cas.  385 ;  Boggess  v.  Meredith,  16 
W.  Va.  1, — ^holding  cotenant's  conveyance  by  metes  and  bounds  entitled  to  con- 
sideration in  partition  proceedings;  Jeffers  v.  Radcliff,  10  N.  H.  242,  upholding 
deed  by  construing  it  to  pass  cotenant's  interest  in  whole  of  common  property; 
Gibbs  v.  Swift,  12  Cush.  393,  to  point  that  one's  conveyance  of  specific  portion  of 
land  valid  as  against  cotenant  without  record  title;  Holcomb  v.  Coryell,  11  N.  J. 
£q.  548,  holding  cotenant's  deed  of  part  of  common  property  subsequently  assigned 
him  valid;  Rising  v.  Stannard,  17  Mass.  282,  holding  lease  of  specific  portion  of 
the  land  by  one  co-owner  valid;  Prinun  v.  Walker,  38  Mo.  94,  holding  division  into 
lots  recognized  by  cotenant's  constitutes  them  tenants  in  conunon  of  the  distinct 
parcels. 

Cited  in  note  in  6  A.  D.  24,  on  joint  tenant's  ability  to  convey  portion  of 
premises  to  stranger. 

~  Validity  of  conveyance  off  mineral  rights  by  one  cotenant. 

Cited  in  Hartford  k  S.  Ore  Co.  v.  Miller,  41  Conn.  112,  holding  cotenant's  deed 
of  part  of  mineral  rights  subsequently  confirmed  by  remaining  tenant's  sub- . 
stantially  valid;  Boston  Franklinite  Co.  v.  Condit,  19  N.  J.  Eq.  394,  holding 
cotenant's  grant  of  mining  privileges  on  common  property  void  as  to  remaining 
tenants;  Adam  v.  Briggs  Iron  Co.  7  Cush.  361,  holding  cotenant's  reservation  of 
his  interest  in  mines'  upon  his  conveyance  of  land  held  in  common  void. 
—  Partition  of  common  property. 

Cited  in  Harlan  v.  Langham,  69  Pa.  286,  sustaining  one  action  of  partition 
■gainst  all  claiming  from  cotenant  distinct  portions  of  common  property;  Qates 
V.  Salmon,  35  Cal.  576,  95  A.  D.  139,  holding  cotenant's  grantee  of  part  of  land 
proper  party  in  action  for  partition;  Barnes  v.  Lynch,  151  Mass.  510,  21  A.  S.  R. 
470,  24  N.  E.  783,  holding  that  partition  will  not  be  enforced  against  only  the 
part  of  conmion  property  conveyed  by  one  cotenant;  Campau  v.  Campau,  19  Mich. 
116,  holding  to  point  that  voluntary  partition  among  some  of  the  heirs  is  entitled 
to  respect  if  others  are  not  prejudiced. 

7  AM.  DBO.  81,  STRONG  ▼.  WHjIjIAMS,  12  BfASS.  S91. 
Bztingnishment  of  testator's  debts  by  legacies. 

Cited  in  Smith  v.  Smith,  1  Allen,  129,  holding  legacy  in  will  directing  payment 
of  ddl>ts  not  an  extinguishment  of  debt;  Perry  v.  Maxwell,  17  N.  C.  (2  Dev.  Eq.) 
488,  holding  contingent  legacy  in  will  directing  payment  of  debts  not  a  satis- 
faction of  contingent  debt;  Gilliam  v.  Brown,  43  Miss.  641,  holding  debt  of  un- 
certain sum  not  satisfied  by  legacy  of  smaller  amount  where  will  directed  payment 
of  debts;  Parker  v.  Cobum,  10  Allen,  82,  holding  legacy  to  son  equal  in  amount 
to  principal  of  father's  debt  not  payment;  Schoenberg's  Estate,  38  W.  N.  C.  519, 
17  Pa.  Co.  Ct.  488,  5  Pa.  Dist.  R.  165,  holding  legacy  equal  in  amount  to  interest- 
bearing  note  not  a  satisfaction  thereof;  Stone  v.  Pennock,  31  Mo.  App.  544, 
holding  testator's  debt  payable  at  his  death  not  satisfied  by  legacy  of  equal 
amount;  Allen  v.  Merwin,  121  Mass.  378,  holding  legacy  corresponding  in  amount 
and  time  of  payment  to  debt  owed  legatee  a  payment  thereof;  Keiper's  Appeal, 
124  Pa.  193,  16  Atl.  744,  45  Phila.  Leg.  Int.  266,  5  Pa.  Co.  Ct.  568,  holding 
testator's  contribution  toward  building  of  church  not  ademption  of   legacy  of 
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larger  aaMmnt;  Crocker  ▼.  Beale,  1  Low.  Dec  416,  Fed.  Cm.  No.  3^96,  bokln« 
wife  ftceeptiiig  benefits  under  hutband'i  will  not  barred  of  her  action  cm  certain 
eoYenant;  Grsinus  College's  Ai>peal,  1  Monaghan  (Pa.)  196,  23  W.  N.  C.  261. 
holding  payment  of  nepbew't  college  expenses  a  satisfaction  of  legacy  to  eoU^ 
primarily  intended  for  nephew's  education. 

Cited  in  reference  notes  in  8  A.  D.  644,  on  payment  of  debt  by  legacy;  48  A.  D. 
400,  on  bequest  to  creditor  as  satisfaction  of  d^t. 

7  AM.  DBO.  85,  WOODBRIDGB  t.  BRIOHAM,  IS  BfASS.  40S. 
Neoeaslty  aad  mode  off  demanding  payment. 

Cited  in  reference  note  in  S3  A.  D.  614,  as  to  bow  demand  is  made. 

Cited  in  notes  in  13  L.RJ^.(N.8.)   305,  on  necessity  of  actoal  preaentatioo  sf 
commercial  paper  to  effect  its  dishonor;  4  A.  D.  176,  on  waiver  of  Botiee  of  non- 
payment as  excusing  demand. 
Time  and  place  for  demand  and  nodce. 

Cited  in  Hazard  v.  Spencer,  17  R.  I.  561,  23  Atl.  729,  holding  note  payable  "^t 
bank"  properly  presented  at  bank  where  placed  for  collection  with  non-resident 
maker's  knowledge;  North  Bank  ▼.  Abbot,  13  Pick.  465,  25  A.  D.  334,  holdii« 
where  note  is  payable  at  a  bank  and  is  placed  in  particular  bank  preaentmoit  at 
no  other  place  is  required;  Bowie  v.  Duvall,  1  Gill  A  J.  175,  holding  it  unneces- 
sary to  aver  demand  for  payment  in  action  by  payee  on  note  payable  at  hia  house; 
Whittlesey  v.  Dean,  2  Aik.  (Vt)  263,  to  point  that  indorsee  must  present  notes 
at  maturity  and  give  notice  by  succeeding  day. 

Cited  in  reference  notes  in  25  A.  D.  340,  on  note  payable  at  particular  place; 
14  A.  D.  373,  on  note  payable  at  particular  bank;  37  A.  S.  R.  406,  on  place  of 
demand  of  payment  of  negotiable  instrument;  39  A.  D.  114,  on  neoeaaity  for 
demand  on  note  or  bill  payable  at  particular  bank  to  charge  maker  or  acceptor; 
45  A.  D.  617,  on  mode  of  computing  time  on  note  payable  specified  time  after  date. 

Distinguished  in  Bank  of  United  States  v.  Smith,  2  Cranch,  C.  C.  319,  Fed.  Csa 
No.  935,  holding  that  declaration  must  aver  demand  at  place  where  note  was 
payable. 

Explained  in  Woodbridge  v.  Brigham,  13  Mass.  556,  holding  that  note  payable 
at  particular  place  and  at  designated  time  must  be  presented  there  at  such  ttme. 

Criticised  in  Remington  ▼.  Harrington,  8  Ohio,  507,  holding  notice  on  day 
succeeding  day  of  protest  valid  though  given  to  one  living  in  same  town. 
—  Counting  day  of  date  of  note. 

Cited  in  Bowen  v.  Julius,  141  Ind.  310,  40  N.  E.  700,  holding  day  of  date  of  non- 
negotiable  note  excluded  in  computing  its  duration. 

Cited  in  note  in  78  A.  S.  R.  374,  on  exclusion  of  first  day  in  computation  of  time. 

7  AM.  DEC.  87,  TARNUM  ▼.  ABBOT,  IS  MASS.  474. 
Cotenancy  and  tenancy  by  entireties— Conveyanoe  by  one  co-owner,  gen- 
erally. 

Cited  as  leading  case  in  McElroy  v.  McLeay,  71  Vt.  396,  45  AtL  898,  upholding 
cotenant'g  conveyance  of  an  interest  in  part  common  property,  he  afterwards 
acquiring  the  whole. 

Cited  in  Cox  v.  McMullin,  14  Gratt.  82,  construing  cotenant's  deed  to 
convey  undivided  moiety  rather  than  specific  portion  of  common  property; 
Barnes  v.  Boardman,  157  Mass.  479,  32  N.  E.  670,  holding  remaining  cotenants' 
right  to  partition  unaffected  by  one's  conveyance  of  part  of  common  land;  Stark 
V.  Barrett,  15  Cal.  361;  DeWitt  v.  Harvey,  4  Gray,  486;  Holbrook  v.  Bowman, 
62  N.  H.  313, — holding  cotenant's  deed  of  part  of  land  valid  to  extend  remaining 
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tenants  not  prejudiced;  Esterbrook  v.  Savage,  21  Hun,  145,  to  point  that  one 
joint  owner  cannot  prejudice  the  others  by  conveying  part  of  land;  Robinett  v. 
Preston,  2  Rob.  (Va.)  273,  holding  cotenant's  conveyance  by  metes  and  bounds 
merely  voidable;  Kimball  v.  Commonwealth  Ave.  Street  R.  Co.  173  Mass.  162,  53 
N.  E.  274,  holding  cotenant's  conveyance  by  metes  and  bounds  accompanied  by 
possession  only  voidable;  Boggess  v.  Meredith,  16  W.  Va.  1,  holding  cotenant's 
conveyance  by  metes  and  bounds  entitled  to  consideration  in  partition  proceedings ; 
Thomas  v.  Hatch,  3  Sumn.  170,  Fed.  Cas.  No.  13,899;  Great  Falls  Co.  v.  Worster, 
15  N.  H.  412;  Wilson  v.  Stewart,  5  Clark  (Pa.)  450,  3  Phila.  51,  15  Phila.  Leg. 
Int.  52;  McKey  v.  Welch,  22  Tex.  390,— to  point  that  cotenant's  deed  of  part  of 
land  may  operate  by  way  of  estoppel ;  Lamb  v.  Wakefield,  1  Sawy.  251,  Fed.  Cas. 
No.  8,024;  Holcomb  v.  Coryell,  11  N.  J.  Eq.  548, — holding  cotenant's  conveyance 
of  part  of  common  property  subsequently  assigned  him  valid;  Worthington  v. 
Staunton,  16  W.  Va.  208,  annulling  cotenant's  deed  conveying  with  general  war- 
ranty part  of  land  upon  same  being  allotted  other  tenants;  Rising  v.  Standard,  17 
Mass.  282,  holding  lease  of  specific  portion  of  the  common  land  by  one  cotenant 
valid. 

Cited  in  reference  notes  in  55  A.  S.  R.  168,  on  conveyance  by  one  joint  tenant; 
75  A.  D.  171,  172,  on  conveyance  of  his  interest  by  tenant  in  common. 

Cited  in  notes  in  6  A.  D.  24,  on  joint  tenant's  ability  to  convey  portion  of 
premises  to  stranger;  39  A.  D.  586,  on  effect  of  sale  of  property  by  one  cotenant 
upon  other's  rights;  11  L.R.A.  278,  on  conveyance  by  tenant  in  common  by  metes 
and  bounds ;  100  A.  S.  R.  650,  on  validity  of  conveyance  by  one  cotenant  of  specific 
part  of  common  property;  100  A.  S.  R.  651,  on  estoppel  as  against  grantor  of 
conveyance  by  one  cotenant  of  specific  part  of  conunon  properly;  1  L.R.A.(N.8.) 
312,  on  widow's  rights  in  homestead  property;  30  L.R.A.  328,  on  power  of  neither 
spouse  to  derogate  from  survivorship  right  of  the  other  in  estate  by  entireties. 

—  Of  mineral  rights. 

Cited  in  Hartford  k  S.  Ore  Co.  y.  Miller,  41  Conn.  112,  holding  cotenant's  con- 
veyance of  portion  of  mineral  rights  subsequently  confirmed  by  remaining  tenants 
substantially  valid;  Boston  Franklinite  Co.  v.  Condit,  19  N.  J.  Eq.  394,  holding 
cotenant's  grant  of  mining  privileges  in  common  land  void  as  to  remaining 
tenants;  Adam  v.  Briggs  Iron  Co.  7  Cush.  361,  holding  cotenant's  reservation  of 
his  interest  in  the  mines  upon  conveying  the  common  land  void. 

—  Execution  against  one  co-owner. 

Cited  in  Baldwin  v.  Whiting,  13  Mass.  57,  holding  execution  by  metes  and 
bounds  against  one  cotenant  void  as  to  remaining  tenant's  assignee;  Good  v. 
Coombs,  28  Tex.  34,  holding  judgment  creditor  not  entitled  to  have  distinct 
portion  of  common  land  set  aside  to  him;  Godwin  v.  Gregg,  28  Me.  188,  48  A.  D. 
489,  holding  that  judgment  creditor  levying  on  part  of  common  land  cannot  until 
ousted  revive  his  judgment;  Campau  v.  Crodfrey,  18  Mich.  27,  100  A.  D.  133,  deny- 
ing right  of  cotenant's  grantee  of  part  of  land  to  question  validity  of  execution 
against  his  grantor  levied  thereon;  Thompson  v.  Barber,  12  N.  H.  563,  holding 
remaining  cotenants  unaffected  by  execution  against  cotenant  levied  on  one  parcel 
of  common  land;  Butler  v.  Roys,  25  Mich.  53,  12  A.  R.  218,  holding  execution 
•gainst  cotenant's  interest  in  one  of  several  parcels  of  common  land  valid;  Brown 
▼.  Bailey,  1  Met.  254,  holding  levy  against  cotenant  extended  upon  part  of  land 
afterwards  assigned  him  valid;  Martin  v.  Collester,  38  N.  H.  455,  holding  two 
executions  against  cotenant  upon  his  interest  in  two  tracts  of  land  respectively 
▼alid;  Fletcher  v.  Stone,  3  Pick.  250,  to  point  that  execution  against  cotenant 
cannot  be  extended  upon  part  of  common  land;  Smith  v.  Knight,  20  N.  H.  9,  on 
effect  of  execution  against  cotenant  levied  upon  part  of  land  upon  subsequent 
execution. 

Digitized  by  VjOOQIC 


7  AJL  DEC.]  NOTES  ON  AMERICAN  DECI6I0N&  1070 

Cited  in  reference  note  in  75  A.  D.  172,  on  levy  of  execution  on  part  of  intenet 
of  one  cotenant. 

DisUnguiflhed  in  French  y.  Lund,  1  N.  H.  42,  8  A.  D.  31,  holding  cotenant'B 
aaeignee  unaffected  by  execution  against  cotenant  subsequently  extended  npoa 
part  of  land. 

—  Rights  and  lUbilltlea  vpon  partition. 

Cited  in  Gates  v.  Bafanon,  35  CaL  570,  95  A.  D.  139,  holding  ootenant's  grante? 
of  part  of  land  proper  party  in  action  for  partition;  Harlan  v.  T^angham,  69  Pa. 
235,  holding  claimants  from  one  cotenant  of  parcels  of  common  land  properly 
joined  in  partition  proceedings;  Barnes  v.  Lynch,  151  Mass.  510,  21  A.  S.  R.  470. 
24  N.  E.  783,  sustaining  objection  by  cotenant's  grantee  of  one  parcel  of  oommoa 
property  against  intended  partition  of  that  part  only;  Duncan  ▼.  SylTester,  16 
Me.  388,  sustaining  objection  by  grantee  of  portion  assigned  cotenant  under  Toid 
partition  to  partitioning  of  such  part  only;  Campau  v.  Campau,  19  Mich.  116, 
holding  voluntary  partition  entered  into  by  some  of  the  heirs  i^operly  respected 
to  extent  remaining  heirs  not  prejudiced;  Ballow  ▼.  Hale,  47  N.  H.  347,  93  A.  D. 
438,  holding  grantee  of  land  invalidly  partitioned  subrogated  to  rights  of  his 
grantor  as  to  possession  and  profits;  Drake  v.  Wise,  36  Iowa,  476,  holding  son 
ratifying  on  attaining  his  majority  father's  parol  partition  and  sale  of  common 
land  bound  ther^. 

—  Who  are  ootennnts. 

Cited  in  Brownson  ▼.  Hull,  16  Vt  309,  42  A.  D.  517,  holding  that  oonTeyaaee 
to  husband  and  wife  does  not  constitute  them  tenants  in  common ;  Kunz  ▼.  Kurtz, 
8  Del.  Ch.  404,  68  Atl.  450,  holding  conveyance  to  husband  and  wife  creates  estate 
by  the  entirety  and  not  an  estate  in  joint  tenancy. 

Cited  in  not«a  in  18  A.  D.  380,  on  tenan^  by  entirety;  2  L.RJ^.  434,  on  estate 
created  by  conveyance  to  husband  and  wife. 
(loinder  off  parties. 

Cited  in  Fosdick  v.  Gooding,  1  Me.  30,  10  A.  D.  25,  holding  that  tenants  in 
severalty  of  distinct  parcels  cannot  be  joined  in  writ  of  dower;  Ellis  v.  Ellis,  4 
R.  I.  110,  holding  in  action  for  dower  nonjoinder  of  one  of  the  tenants  <rf  the 
freehold  ground  for  abatement;  Qreen  v.  Cross,  45  N.  H.  574,  to  point  that  if  knd 
is  in  possession  of  different  occupants  they  cannot  be  joined  in  same  writ  of 
entiy;  Hubbell  v.  Currier,  10  Alkn,  333,  sustaining  bill  in  equity  by  assignee  in 
insolvency  against  insolvent's  grantee  and  grantee's  mortgagee;  Csrll  v.  Butmaa, 
7  Me.  102,  holding  separate  process  necessary  to  foreclose  rights  of  parties  hold- 
ing separate  parcels  from  mortgagor;  Rowell  v.  Mitchell,  68  Me.  21,  holding  it 
necessary  to  recovery  by  mortga^r  that  he  prevail  against  both  his  conditional 
grantee  and  mortgagee. 
What  amounts  to  estoppel. 

Cited  in  Fairbanks  v.  Williamson,  7  Me.  96,  holding  that  grantor's  eovenaat 
in  contract  of  conveyance  not  to  claim  the  land  will  operate  as  an  estoppel;  Dunn 
V.  Hayes,  21  Me.  76,  holding  monuments  and  boimdaries  set  out  on  land  by  parties 
to  deed  binding  on  them;  Ham  v.  Ham,  14  Me.  351,  holding  acceptance  of  deed 
of  release  without  warranty  does  not  preclude  grantee  from  denying  grantor^ 
seisin. 

7  AM.  DEO.  91,  POMEROT  T.  WINSHIP,  12  MASS.  tlS. 

Mortgagee's  right  off  entr>  or  possession.  ^ 

Cited  in  Blaney  v.  Bearce,  2  Me.  132,  holding  that  mortgagee  may  enter  im- 
mediately or  maintain  writ  of  entry  against  mortgagor  in  absence  of  agreement  to 
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eontrary;  Oreen  ▼.  Kemp,  13  Mass.  515,  7  A.  D.  169,  holding  that  mortgagee  may 
have  judgment  for  possession  as  well  after  as  before  condition  and  against  either 
mortgagee  or  his  assignee;  Hobart  v.  Sanborn,  13  N.  H.  226,  38  A.  D.  483,  holding 
mortgagee's  right  to  obtain  possession  unaffected  by  fact  that  breach  of  condition 
is  partial. 

—  When  entry  to  foreclose  presumed. 

Cited  in  Scott  v.  McFarland,  13  Mass.  309,  holding  that  mortgagor  may  con- 
sider mortgagee  holding  after  condition  broken  as  holding  for  purposes  of  fore- 
closure; Dorkray  v.  Noble,  8  Me.  278;  Partridge  v.  Gordon,  15  Mass.  486, — on 
right  of  mortgagor  to  consider  mortgagee  in  possession  as  entering  for  foreclosure; 
Boyd  V.  Shaw,  14  Me.  58,  holding  formal  entry  for  purposes  of  foreclosure  un- 
necessary; Rigney  v.  DeGraw,  100  Fed.  213,  holding  mortgagee  entering  into  pos- 
session holds  presumably  under  his  mortgage. 

Distinguished  in  Hunt  v.  Stiles,  10  N.  H.  460,  holding  mortgagee's  entry  after 
condition  broken  presumed  to  be  for  purposes  of  foreclosure;  Ayres  v.  Waite,  10 
Cush.  72,  holding  possession  for  purpose  of  foreclosure  not  to  be  presumed  where 
mortgagee  entered  under  lease. 

—  Effect  of  payment  of  indebtedness. 

Cited  in  Gray  v.  Jenks,  3  Mason,  520,  Fed.  Cas.  No.  5,720,  holding  mortgagee 
not  entitled  to  maintain  action  for  recovery  of  premises  after  payment  of  debt; 
Norton  v.  Soule,  2  Me.  341,  holding  surety  paying  debt  and  taking  assignment  of 
mortgage  entitled  to  enforce  same;  Gray  v.  Wass,  1  Me.  257,  to  point  that 
satisfaction  of  debt  extinguishes  mortgagee's  right  to  foreclose. 
Statute  of  frauds;  applicability  to  executed  agreements. 

Cited  in  Brackett  ▼.  Evans,  1  Cush.  79,  holding  promise  by  one  receiving  con- 
veyance of  houses  to  pay  taxes  thereon  not  within  statute;  Bowen  v.  Bell,  20 
Johns.  338,  holding  same  of  executed  agreement  to  release  one's  right  to  land 
on  payment  of  certain  sum;  Brasee  v.  Woods,  35  Tex.  302,  holding  same  of 
remaining  partners'  agreement  to  assume  firm's  dthts  upon  another  partner  sur- 
rendering his  interest;  Hodges  v.  Green,  28  Vt.  358,  enforcing  oral  agreement  to 
purchase  pew  where  vendee  assumed  possession  thereof. 

Cited  in  note  in  15  A.  D.  63,  on  how  far  statute  of  frauds  available  as  grounds 
of  defense  or  relief. 
Description  of  land  on  foreclosure. 

Cited  in  Buffum  v.  Deane,  8  Cush.  35,  holding  advertisement  of  sale  of  mort^ 
gagor's  interest  in  land  described  in  certain  deeds  valid,  notwithstanding  im- 
perfections of  such  description. 

Cited  in  note  in  76  A.  D.  705,  on  description  of  property  in  notice  of  sale. 
£qaity  practice. 

Cited  in  Putnam  v.  Putnam,  4  Pick.  139,  holding  that  party's  heirs  may  renew 
suit  to  redeem  mortgaged  premises  by  bill  of  revivor;  Parker  v.  Simpson,  180 
Mass.  334,  62  N.  E.  401,  denying  jury  trial  in  action  to  rescind  contract  for  fraud, 
numerous  and  intricate  accounts  being  involved ;  Hofanes  v.  Hunt,  122  Mass.  506, 
23  A.  R.  381,  on  practice  of  equity  to  refer  matters  of  account  to  auditors;  Low 
V.  Treadwell,  12  Me.  441,  holding  equity  will  enforce  land  contract  which  was  not 
unfair  at  time  made. 
Parol  evidence  as  to  consideration. 

Cited  in  M'Crea  v.  Purmort,  16  Wend.  460,  30  A.  D.  103,  holding  parol  admis- 
sible to  explain  consideration  clause  of  deed. 
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7  AM.  DBO.  ft,  BARTIiETT  T.  KING,   19  MASS.   6S7. 

Construction  of  wills. 

Cited  in  Inglis  v.  Sailors  Snug  Harbor,  3  Pet.  99,  7  L.  ed.  617,  to  point  th^ 
wills  are  to  be  construed  to  effectuate  intention  of  testator;  Hooe  v.  Hooe,  IS 
Gratt.  246,  construing  will  with  two  ai^rently  conflicting  derises  so  as  to  giie 
effect  to  both;  Jobe  v.  Dilhird,  104  Tenn.  658,  58  a  W.  324,  construing  nnskilfaQT 
drawn  will  so  as  to  create  such  trust  as  testator  evidently  intended;  Donkf  v. 
Harrison,  14  Gratt.  251,  holding  goieral  intent  of  testator  in  creating  tmst  shnM 
be  carried  into  effect  even  at  expense  of  invalid  particular  intent;  Martia  ▼• 
Ballow,  13  Barb.  119,  construing  will,  apparently  imposing  a  oonditioo,  so  ai  to 
effectuate  testator's  intent;  PHce  v.  Cole,  83  Va.  343,  2  S.  EL  200,  holding  daw 
of  will  disposing  of  whole  estate  subject  to  prior  clause  creating  specific  le^?; 
Pell  V.  Mercer,  14  R.  I.  412,  holding  that  intestacy  does  not  result  fron  m- 
possibility  of  making  investments  directed;  Moore  v.  Moore,  47  Barb.  257,  ear 
struing  grant  of  fee  qualified  and  limited  by  later  clause. 

Cited  in  note  in  5  LJUk..  84,  as  to  whether  doctrine  of  oy  prM  is  adopted  in  eoa- 
struction  of  wills. 
What  are  charities. 

Cited  in  Maine  Baptist  Missionary  Convention  v.  Portland,  65  Me.  92,  hoU^ 
institution  organized  for  prcMnulgation  of  Christian  teaching  a  charitable  intiti- 
tion  and  exempt  from  taxes;  Vink  v.  Work,  158  Ind.  638,  64  N.  B.  83,  hoUa$ 
private  orphan  asylum,  partly  supported  by  public  aid,  exempt  as  an  edacatisil 
and  charitable  institution  from  tucation. 

Cited  in  note  in  63  A.  S.  R.  265,  on  charitable  trusts  for  religion. 
Validity  of  charitable  bequests. 

Cited  in  Phillips  Academy  v.  King,  12  Mass.  646,  sustaining  legacy  to  religiosi 
society  though  will  made  on  day  of  testator's  death;  Odell  v.  Odell,  10  ADea,  1, 
holding  bequest  of  annual  sum  to  be  devoted  to  charitable  purpose  after  expim- 
tion  of  fifty  years,  valid;  Fairbanks  v.  Lamson,  99  Mass.  533,  upholding  beqnot 
for  charitable  purposes  reposing  in  testatrix  power  of  determining  as  to  whid 
of  two  objects  it  should  be  applied;  Fellows  v.  Miner,  119  Mass.  541,  hoi^is 
bequest  to  foreign  incorporated  town  in  trust  for  its  poor  valid  charitable  beqne^; 
Simpson  v.  Welcome,  72  Me.  496,  39  A.  R.  349,  holding  bequest  to  be  used  in  pv 
chase  and  distribution  of  religious  literature,  for  a  public  charity;  Jacksoa  t. 
Phillips,  14  Allen,  539,  holding  bequest  for  creation  of  an  abolition  sentiment  t 
valid  charitable  one;  Drury  v.  Natick,  10  Allen,  169,  holding  gift  to  town  fcr 
establishment  of  library  for  a  public  charity;  Saltonstall  v.  Sanders,  11  Alka, 
446,  to  point  that  validity  of  charitable  trust  is  unaffected  by  want  of  court 
vested  with  jurisdiction  to  enforce  it;  Hubbard  v.  Worcester  Art  Museum,  1*4 
Mass.  280,  9  L.1LA.(N.S.)  689,  80  N.  E.  400,  10  A.  A  £.  Ann.  Cas.  1025,  to  point 
that  mortmain  acts  do  not  prevail  in  Massachusetts;  Old  South  Soc  v.  Crocker, 
119  Mass.  1,  20  A.  R.  299,  holding  conveyance  to  named  persons  to  be  used  for 
religious  purposes  by  themselves  and  their  associates  not  for  a  public  charity; 
Payne  v.  Smith,  12  N.  H.  34,  to  point  that  form  of  action  for  recovery  of  legacies 
varies  with  nature  thereof. 

Cited  in  reference  notes  in  26  A.  D.  68;  33  A.  D.  479, — on  charitable  uses;  24 
A.  D.  680,  on  charitable  devises  and  bequests;  35  A.  D.  319;  59  A.  D.  619,— os 
validity  of  bequests  to  charitable  uses. 

Cited  in  notes  in  4  L.R.A.  699,  on  validity  of  gift  of  fund  to  be  maintained  fw 
charity;  5  L.R.A.  108,  on  validity  of  gifts  for  religious  purposes;  9  A.  D.  580. 
581,  584,  on  charitable  uses  in  United  States. 
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VncertaiBty  ayoidlnc  bequests. 

Cited  in  Re  Wood,  36  Cal.  75,  holding  bequest  in  the  "event  of  my  dying 
intestate/'  vaUd. 

—  ChartUble  bequests. 

Cited  in  Miller  ▼.  Chittenden,  4  Iowa,  252,  holding  conTeyance  to  trustees  for 
use  of  church  upon  its  being  organized,  valid;  Sohier  v.  St  Paul's  Church,  12 
Met.  250,  holding  bequest  to  wardens  and  vestry  of  named  church  to  be  employed 
in  missionary  work,  valid;  Jones  v.  Habersham,  107  U.  S.  174,  27  L.  ed.  401,  2 
Sup.  Ct.  Rep.  S36,  sustaining  devise  to  trustees  for  the  benefit  of  such  needy 
churches  as  they  may  select;  State  v.  Griffith,  2  Del.  Ch.  392,  holding  devise  to 
named  trustees  for  poor  of  designated  county,  valid;  Shotwell  v.  Mott,  2  Sandf. 
Ch.  46,  holding  bequests  for  benefit  of  ministers  of  named  organization  and  for 
poor  of  certain  town,  valid;  Burr  v.  Smith,  7  Vt  241,  29  A.  D.  154,  holding 
bequests  to  treasurers  "for  time  being"  of  certain  unincorporated  societies,  valid ; 
Howard  v.  American  Peace  Soc.  49  Me.  288,  sustaining  bequest  to  poor  of  certain 
town  although  no  trustee  appointed;  Qoing  v.  Emery,  16  Pick.  107,  26  A.  D.  645, 
upholding  devise  vesting  in  heirs  at  law,  to  be  paid  designated  persons  and  used 
for  religious  purposes;  Washburn  v.  Sewall,  9  Met.  280,  upholding  bequest  for 
charitable  uses  to  unincorporated  society;  Earle  v.  Wood,  8  Cush.  430,  to  point 
that  trust  for  use  of  known  religious  community  is  valid;  Wright  v.  Methodist 
Episcopal  Church,  Hoffm.  Ch.  202,  holding  charitable  bequest  to  named  unin- 
corporated society,  valid;  Brewster  v.  McCall,  15  Conn.  274,  admitting  parol  evi- 
dence to  establish  certain  society  intended  by  certain  descriptive  term. 

Cited  in  notes  in  14  L.R.A.(N.S.)  124,  on  necessary  certainty  as  to  beneficiaries 
in  bequest  as  applied  to  education;  14  L.R.A.(N.S.)  105,  on  certainty  as  to 
trustees  as  essential  to  enforcement  of  general  bequest  for  religious  or  charitable 
purposes;  5  L.R.A.  42,  on  effect  of  beneficiary  of  charitable  trust  not  being  in 
existence;  14  L.R.A.(N.S.)  150,  on  certainty  as  to  mode  of  performance  of  bequest 
for  charity  or  religion;  14  L.R.A.(N.S.)  92,  on  enforcement  of  general  bequest  for 
religious  purposes;  14  L.R.A.(N.S.)  95,  on  enforcement  of  general  bequest  for 
education  and  support  of  ministry. 

Distinguished  in  Grimes  v.  Harmon,  35  Ind.  198,  9  A.  R.  690,  holding  bequest 
to  unorganized  body  to  be  used  in  educating  the  colored  race,  void;  Iseman  v. 
Myres,  26  Hun,  651,  holding  bequest  to  town  to  be  used  by  town  board  or  officers 
for  benefit  of  town's  poor,  invalid. 
Repeal  by  Implication. 

Cited  in  notes  in  14  A.  D.  210;  22  A.  D.  379;  4  L.R.A.  310;  20  L.  ed.  U.  S. 
236,^— on  repeal  of  statute  by  implication;  34  A.  D.  493,  as  to  when  enactment  of 
subsequent  statute  operates  as  repeal  of  prior  statute. 
—  By  enacting  inconsistent  statute. 

Cited  in  Campbell  v.  Case,  1  Dak.  17,  46  N.  W.  504,  holding  that  general 
revisory  attachment  statute  with  repealing  clause  supersedes  prior  enactments 
inconsistent  therewith;  Illinois  A  M.  Canal  v.  Chicago,  14  111.  334,  holding  statute 
c<mceming  appropriation  of  land  for  street  repealed  by  subsequent  statute  re- 
pugnant thereto;  Nichols  v.  Squire,  5  Pick.  168,  holding  that  subsequent  statute 
imposing  penalty  different  from  prior  one  implied  repeals  latter;  United  States  v. 
Tynen,  11  WalL  88,  20  L.  ed.  153,  holding  statute  prescribing  certain  punishments 
for  Tiolating  naturalization  laws  repealed  by  subsequent  statute  repugnant  there- 
to; Victory  Webb  Printing  k  Folding  Mach.  Mfg.  Co.  v.  Beecher,  26  Hun,  48, 
holding  statute  regulating  publication  of  corporation  reports  repealed  by  subse- 
quent statute  inconsistent  therewith ;  Leighton  v.  Walker,  9  N.  H.  69,  holding  that 
subsequent  statute  regulating  collection  of  fees  and  providing  differently  from 
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exittiBg  ftatute  impliedly  repeals  same;  Feige  t.  Michigan  C.  R.  Co.  62  Mich.  1, 
28  N.  W.  686,  holding  statute  oonceming  carrier's  liability  repealed  by  subse- 
quent inconsistent  statute  concerning  same  subject;  Rochester  v.  Barnes,  26  Bazb. 
667,  holding  statute  concerning  corporators'  liability  repealed  by  sub^eqneat 
statute  repugnant  thereto;  Ex  parte  Osbom,  24  Ark.  479,  holding  later  statute 
reroked  by  subsequent  act  reviving  prior  statute  inconsistent  therewith ;  Dodd  v. 
State,  18  Ind.  66,  to  point  that  certain  statute  concerning  public  officers'  salary 
would  repeal  statutes  inconsistent  therewith;  Haynes  v.  Jenks,  2  Pidc  lit 
(dissenting  opinion),  on  repeal  of  statute  hj  subsequent  passage  of  statute  in- 
consistent therewith. 
—  By  statnte  rerlaiiif  sabJecC-matter. 

Cited  in  Delaware,  L.  ft  W.  R.  Co.  v.  Broderick,  6  Luseme  Le^  Reg.  101; 
Allen  T.  People,  84  111.  602;  Opinion  <^  Justices,  66  N.  H.  629,  S3  Atl.  1076,— 
to  point  that  subsequent  statute  revising  whole  subject-matter  of  former  one 
impliedly  repeals  same;  Culver  v.  Third  Nat.  Bank,  64  Dl.  528;  Montel  v.  Om- 
aolidated  Coal  Co.  39  Md.  164, — statutes  oonoeming  corporations;  People  v. 
Bussell,  59  Mich.  104,  26  N.  W.  306,  statute  regulating  sale  of  meat ;  Shoemaker 
V.  State,  20  N.  J.  L.  153,  statute  regulating  fisheries;  Com.  v.  Brown,  20  Pa. 
Co.  Ct  139,  7  Pa.  Dist  R.  117,  pure  food  laws;  Com.  v.  Cromley,  1  Ashm. 
(Pn.)  179,  Sunday  law;  State  v.  Otis,  42  N.  H.  71,  statute  concemini^  drunk- 
ards; State  V.  Roller,  77  Mo.  120;  State  v.  Cain,  8  W.  Va.  720^— statute 
regulating  sale  of  intoxicants;  State,  Roche,  Prosecutor,  v.  Jersey  City,  40  N. 
tf.  L.  257,  local  act  concerning  sale  of  intoxicants;  People  v.  Jaelme,  103  N.  Y. 
182,  8  N.  E.  374,  4  N.  Y.  Crim.  Rep.  478,  local  statute  oonoaming  bribery; 
People  V.  Cleary,  13  Misc.  546,  35  N.  Y.  Supp.  588,  11  N.  Y.  Crim.  Rep.  199. 
statute  regulating  pool  selling;  Stingle  ▼.  Nevel,  9  Or.  62,  statute  concerning 
collection  of  taxes;  United  States  v.  Cheeseman,  3  Sawy.  424,  Fed.  Gas.  No. 
14,790;  Thorpe  v.  Schooling,  7  Nev.  15, — ^revenue  act;  Troy  Press  Co,  v.  Mann. 
187  N.  Y.  279,  79  N.  £.  1006,  local  statutes  regulating  publication  of  notkcs 
of  tax  sales,  etc.;  Butler  v.  Russell,  3  Cliff.  251,  Fed.  Cas.  No.  2,243,  tariff 
legislation;  Wakefield  ▼.  Phelps,  37  N.  H.  295,  legislation  concerning  nsarried 
women;  Halle  v.  Meinhard  Bros,  ft  Co.  34  Fla.  589,  16  So.  554,  statutes  regu- 
lating married  women's  contractual  liability;  Canal  Comrs.  t.  East  Peoria, 
179  111.  214,  53  N.  E.  633,  legislation  concerning  canals;  State  v.  Studt,  31 
Kan.  245,  1  Pac.  635,  statute  relating  to  issuance  of  township  bonds;  Smith 
v.  Haverhill,  187  Mass.  323,  72  N.  E.  988,  statute  oonceming  police  depart- 
ment; Davies  v.  Holland,  43  Ark.  425,  school  law;  Barker  v.  Floyd,  61  App. 
Div.  92,  69  N.  Y.  Supp.  1109,  act  concerning  erection  of  particular  town  hall; 
Conley  v.  Calhoun  County,  2  W.  Va.  416,  act  regulating  removal  of  particular 
county  seat;  Rhoads  v.  Hoemerstown  Bldg.  k  Sav.  Asso.  82  Pa.  180,  33  Phila. 
Leg.  Int.  417,  local  acts  concerning  incorporation  of  building  associations; 
Providence  v.  Union  R.  Co.  12  R.  I.  473,  special  ordinances  requiring  payment 
for  use  of  street;  Bogardus  v.  Gordon,  53  N.  J.  Eq.  40,  30  Atl.  812,  special  act 
relating  to  usury;  Kallahan  v.  Osborne,  37  Conn.  488;  Stirman  v.  State,  21 
Tex.  734, — statute  concerning  court's  jurisdiction;  Murdock  v.  Memphis.  20 
Wall.  590,  22  L.  ed.  429;  Ex  parte  Coombs,  38  Tex.  Crim.  Rep.  648,  44  s!  W. 
854,— enactments  concerning  judiciary;  Herron  v.  Carson,  26  W.  Va.  62,  statute 
concerning  county  court  procedure;  State  ex  rel.  Flack  v.  Rogers,  10  Nev.  319, 
statute  dividing  state  into  judicial  districts;  Brome  v.  Cuming  County,  31  Neb. 
362,  47  N.  W.  1050,  statute  concerning  office  of  county  attorney;  Treadwell  v. 
Yolo  County,  62  Cal.  563,  statute  concerning  election  and  term  of  office  of  eounty 
officers;  DeGinther  v.  New  Jersev  Home,  58  N.  J.  L.  354,  33  Atl.  968,  statutes 
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regulating  fire  escapes;  Re  New  York  Inst,  for  Deaf  k  Dumb,  121  N.  Y.  234> 
24  N.  E.  378,  26  Abb.  N.  O.  81,  statute  concerning  street  improvements;  Keese 
V.  Denver,  10  Ck>lo.  112,  15  Pac.  825,  statute  relating  to  construction  of  sewers; 
Atty.  Gen.  v.  Railroad  Comrs.  117  Mich.  477,  76  N.  W.  69,  statute  concerning 
grade  crossings;  Peddle  v.  Hollinshead,  9  Serg.  &  R.  277,  statute  regulating 
sales  on  execution;  Farr  v.  Brackett,  30  Vt.  344,  statute  concerning  assignments; 
United  States  v.  Bennett,  12  Blatchf.  345,  Fed.  Cas.  No.  14,570,  statute  regu- 
lating fees  of  pension  agents;  Pulaski  County  v.  Downer,  10  Ark.  588,  act 
concerning  witness's  fees;  Price  v.  Blair  Coun^,  6  Pa.  Dist.  R.  313,  14  Lane. 
L.  Rev.  134,  statute  concerning  constable's  fees;  Shaeffer  v.  Jack,  14  Serg.  &  R. 
426,  statute  regulating  sheriff's  securities;  Burgess  v.  Memphis,  C.  &  N.  W. 
R.  Co.  18  Kan.  53,  mechanic's  lien  law;  Pratt  Inst.  v.  New  York,  183  N.  Y. 
151,  76  N.  E.  1119,  5  A.  &  E.  Ann.  Cas.  198,  holding  general  tax  hiw  repealed 
tax  exemption  in  favor  of  corporation  created  by  special  act;  United  States  v. 
Aufftnordt,  19  Fed.  893,  holding  that  revenue  statute  covering  whole  subject 
of  fraudulent  importations  supersedes  prior  statutes  relating  thereto;  Brooklyn 
Croestown  R.  Co.  v.  Brooklyn,  37  Hun,  413,  to  point  that  provisions  of  con- 
solidation act  repeal  similar  provisions  in  charters  of  antecedent  companies; 
Shannon  v.  People,  5  Mich.  71,  holding  penal  statute  repealed  by  subsequent 
statute  identical  with  it  in  effect;  Mobile  k  O.  R.  Co.  v.  Weiner,  49  Miss.  725, 
holding  omitting  a  statute  from  a  general  codification  of  the  laws  tantamount 
to  repeal  thereof;  Stewart  v.  Kahn  (Stewart  ▼.  Bk>om)  11  Wall.  493,  20  L.  ed. 
176,  to  point  that  provisions  of  prior  statute  omitted  from  revising  statute  are 
thereby  annulled;  Bryan  v.  Sundberg,  5  Tex.  418,  holding  that  complete  revenue 
act  framed  under  new  constitution  repealed  prior  acts  relating  to  same  subject; 
Com.  ▼.  Kelliher,  12  Allen,  480,  holding  that  statute  embracing  provisions  of 
prior  statute  impliedly  repeals  latter;  People  v.  Stock,  26  App.  Div.  564,  50 
N.  Y.  8upp.  483,  holding  provision  relating  to  punishment  of  misdemeanors  in 
general  inapplicable  to  prosecutions  under  act  regulating  sale  of  liquors;  Fox 
V.  Com.  16  Oratt.  1,  holding  statute  imposing  collateral  inheritance  tax  impliedly 
repealed  by  subsequent  act  intended  as  complete  tax  law;  Wilson  v.  Head,  184 
Mass.  615,  69  N.  E.  817,  holding  statute  as  to  wagering  contracts  amending 
another  in  certain  particulars  not  a  repeal  thereof;  Ackerson  v.  Niagara  County, 
72  Hun,  616,  25  N.  Y.  Supp.  196,  holding  statute  concerning  railroad  aid  bond^ 
not  repealed  by  subsequent  statute  not  embracing  whole  subject-matter  of  former ; 
Reinhardt  v.  Fritssche,  69  Hun,  565,  23  N.  Y.  Supp.  958,  holding  Civil  Damage 
Act  not  repealed  by  law  concerning  excise,  the  latter  not  covering  whole  subject- 
matter  of  former;  Copeland  v.  Springfield,  166  Mass.  498,  44  N.  E.  605,  holding 
certain  special  acts  relating  to  construction  of  streets  not  repealed  by  general 
aet  concerning  same  subject;  Sanders  v.  State,  77  Ind.  227,  on  effect  of  statute 
revising  whole  subject-matter  of  former  statute  as  to  operating  to  repeal  same; 
Lefevre  v.  Lefevre,  59  N.  Y.  434  (dissenting  opinion),  on  repeal  of  statute  con- 
cerning wills  by  subsequent  statute  revising  whole  subject  of  wills;  Jackson  v. 
Davis,  4  Mackey,  194  (dissenting  opinion),  Murphy  v.  Louisville,  114  Ky.  702, 
71  S.  W.  034  (dissenting  opinion) ;  Cain  v.  State,  20  Tex.  355  (dissenting  opin- 
ion),— on  repeal  of  statute  by  passage  of  subsequent  statute  covering  entire 
subject-matter  of  former. 

Distinguished  in  Zickler  v.  Union  Bank  k  T.  Co.  104  Tenn.  277,  57  S.  W. 
341,  holding  legislation  concerning  collateral  inheritance  tax  not  impliedly  re- 
pealed by  general  revenue  act;  St.  Mary's  Power  Co.  v.  Chandler-Dunbar  Water 
Power  Co.  133  Mich.  470,  95  N.  W.  554,  denying  that  statute  revising  tax  laws 
and  providing  for  repeal  of  inconsistent  laws  repealed  laws  consistent  therewith; 
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Christie  t.  Wigg,  M  Htm,  107,  bolding  ttAtute  r«gulatiiig  oertain  officer's  pomr 
■ot  repealed  by  feaersl  sUtute  oonferriiig  power  upon  other  and  different  offioen. 
«  Of  oonunoB  law. 

Cited  in  Smith  t.  State,  14  Mo.  147,  holding  oomm<m  law  concerning  riots 
reroked  bj  statute  which  treated  of  same  subject;  Com.  r.  Coolej,  10  Pick.  37, 
holding  that  statute  radically  revising  the  comm<m  law  relating  to  disinterrii^ 
bodies  implledlj  repeals  same;  State  t.  Crane,  202  Mo.  54,  100  S.  W.  422,  holdii^ 
common-law  rules  revoked  bj  statute  providing  regulations  for  trial  of  insane 
persons  chaiged  with  crime;  Com.  ▼.  Ayer,  3  Cush.  150,  holding  common  law 
relating  to  forgery  not  repealed  by  statute  prescribing  punishment  for  certsio 
eases  of  forgery;  State  t.  Wilson,  43  N.  H.  415,  82  A.  D.  163,  holding  common- 
law  rules  concerning  nuisances  not  repealed  by  statute  consistent  therewith  and 
relating  to  same  subject. 
Power  of  aaaociatloiiB  Co  take  and  to  hold  property. 

Cited  in  Holland  r.  Cruft,  3  Gray,  162,  to  point  that  aggregate  corporations 
may  take  property  in  trust  for  purposes  for  which  constituted;  Byam  r.  Bick- 
ford,  140  Mass.  31,  2  N.  E.  687,  holding  that  land  granted  to  unincorporated 
society  vests  in  its  members  as  tenants  in  common. 

Cited  in  reference  note  in  26  A.  D.  68,  on  trust  in  favor  of  unincorporated 
religious  or  charitable  society. 

Cited  in  notes  in  14  LJLA.(N.S.)  115,  on  unincorporated  associations  as  trus- 
tees for  charitable  or  religious  purposes;  32  LJLA.  627,  on  right  of  unincor- 
porated charity  to  take  real  estate  or  permanent  fund. 

7  AM.  DEC.  106,  BI4ANCHARD  t.  RUSSBIili,  IS  MASS.  1. 

Bffed  of  sUUatea  on  contracts  —  Contracts  esdating  at  time  of  enacCm^it. 

Cited  in  Knighton  v.  Bums,  10  Or.  540,  holding  legislation  making  antece- 
dently contracted  debts  payable  in  script,  unconstitutional;  Barry  v.  Iseman, 
14  Rich.  L.  120,  91  A.  D.  262,  holding  stay  law  of  1861  while  repugnant  to 
contracts  entered  into  before  its  passage,  constitutional  as  to  subsequent  con- 
tract; Howland  v.  Edmonds,  33  Barb.  433  (dissenting  opinion),  on  effect  of 
subsequent  legislation  upcm  existiqg  contracts;  McLarm  v.  Pennington,  1  Paige, 
102,  sustaining  legislative  repeal  of  corporation's  charter,  such  right  being  re- 
served. 
— *  Sabaeqnent  contracts. 

Cited  in  State  v.  Curran,  12  Ark.  321,  holding  liquidation  law  liters  into 
and  forms  part  of  charter  given  to  State  bank;  People  ex  reL  McLane  v.  Bond, 
10  Cal.  563,  holding  legislature  precluded  from  changing  terms  of  an  act  for 
payment  of  San  Francisco  debt  without  consent  of  the  creditors;  Indianapolis 
k  B.  R.  Co.  V.  Indianapolis,  12  Ind.  620,  holding  public  statutes  describing 
the  purpose  of  a  grant  to  city  of  Indianapolis,  enter  in  and  form  a  part  of  deed 
issued  in  consequence  thereof  though  deed  itself  be  silent  as  to  purpose  of  grant ; 
Sparrow  v.  Evansville  &  C.  R.  Co.  7  Ind.  369,  holding  that  public  act  authorizing 
consolidation  of  two  railroad  companies  forms  part  of  contract  for  subscription 
of  stock  in  one  of  them  made  after  passage  of  act;  Deering  v.  Boyle,  8  Kans. 
532,  holding  general  laws  affecting  contract  executed  by  married  woman  «iter 
into  and  form  part  of  it;  Miller  v.  Smith,  16  Wend.  425,  on  rule  that  existiag 
laws  enter  into  contracts  made  thereunder;  Olyphant  v.  Atwood,  4  Bosw.  453 
(dissenting  opinion),  on  question  whether  bankrupt  law  enters  into  contracts 
made  thereunder;  Root  v.  Stuyvesant,  18  Wend.  257  (dissenting  opinion),  on 
rule  that  existing  law  is  to  be  read  into  wills;  Beeson  v.  Beeson,  I  Harr. 
(Del.)    466,  holding  act  concerning  entry  of  judgments  without  declaration  or 
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appearance  by  virtue  of  bonds  and  warrant  of  attorney  constitutional  as  to 
subsequent  contracts. 
Conflict  of  laws. 

Cited  in  Rising  Sun  Ins.  Co.  v.  Slaughter,  20  Ind.  620,  holding  comity  not 
presumed  against  express  statutes  of  a  state;  Wimer  v.  Wimer,  82  Va.  800, 
3  A.  8.  R.  126,  5  S.  E.  530,  holding  that  Virginia  courts  cannot  partition  lands 
in  another  state;  Higgins  v.  Central  N.  E.  ft  W.  R.  Co.  155  Mass.  176,  31 
A.  S.  R.  544,  29  N.  E.  534,  upholding  action  by  administrator  for  damages  for 
negligent  killing  of  intestate  in  Connecticut,  where  such  action  was  authorized 
by  Connecticut  statutes;  LaSalle  v.  Wollery,  14  Wash.  70,  32  L.R.A.  73,  53 
A.  S.  R.  855,  44  Pac.  115,  holding  that  exempt  property  cannot  be  subjected 
to  payment  of  judgment  for  a  debt  incurred  in  sister  state,  where  exemption 
laws  are  different;  People  v.  Merrill,  2  Park.  Crim.  Rep.  590,  holding  that  state 
has  no  jurisdiction  of  offenses  committed  without  its  limits. 

Cited  in  note  in  12  L.R.A.  702,  as  to  what  law  governs  title  and  rights  in 
personal  property. 

Distinguished  in  Franklin  v.  THiogood,  25  Iowa,  520,  96  A.  D.  73,  holding 
that  court  where  action  is  brought  determines  independently  what  is  lea  toct, 
as  to  common  law  or  law  merchant  when  unmodified  by  custom  or  statute. 

—  As  to  contractual  matters,  generally. 

Cited  in  John  A.  Tolman  Co.  v.  Reed,  115  Mich.  71,  72  N.  W.  1104,  following 
construction  by  Illinois  court  of  Illinois  contract  of  guaranty,  although  in  con- 
flict with  Michigan  law;  Hall  v.  Castello,  48  N.  H.  176,  2  A.  R.  207,  holding 
contracts  for  enlistment  of  men  to  be  executed  in  Canada  void  by  law  of  Canada 
and  not  enforceable  in  New  Hampshire  courts;  Flagg  v.  Baldwin,  38  N.  J.  Eq. 
219,  48  A.  R.  308,  holding  out  of  state  contract  for  speculation  in  stock  upon 
margins  not  enforceable  in  New  Jersey. 

—  Interest  and  usury. 

Cited  in  Hanrick  v.  Andrews,  9  Port.  (Ala.)  9,  holding  interest  after  maturity 
regulated  by  laws  of  Alabama  upon  bill  drawn  in  New  York  payable  in  Alabama 
which  does  not  contemplate  payment  of  interest  on  its  face;  Houghton  v.  Page, 
2  N.  H.  42,  9  A.  D.  30,  holding  contract,  made  and  to  be  performed  in  Massa- 
chusetts, and  usurious  there,  not  enforceable  elsewhere. 

—  Bills,  notes,  and  bonds. 

C  ited  in  Briggs  v.  Latham,  36  Kan.  255,  59  A.  R.  546,  13  Pac.  393,  holding 
contracts  of  indorsement  subject  to  law  of  state  where  made;  Musson  v.  Lake, 
4  How.  262,  11  L.  ed.  967,  holding  rights  and  liabilities  of  indorser  of  bill 
of  exchange  dra^n  in  Mississippi  upon  drawee  in  New  Orleans,  determined  by 
laws  of  Mississippi;  Cox  v.  Adams,  2  Ga.  158,  holding  liability  of  indorser  of 
note  in  Alabama  to  be  determined  by  laws  of  Alabama;  Peck  v.  Hibbard,  20 
Vt.  698,  62  A.  D.  605,  holding  laws  of  Canada  determine  obligations  arising 
out  of  promissory  note  made  and  executed  there  and  payable  generally;  Curtis 
V.  Leavitt,  15  N.  Y.  9,  holding  sale  of  bonds  of  American  corporation  issued 
for  negotiation  in  England  and  disposed  of  there.  English  contract. 

—  Mortgages. 

Cited  in  Chillingworth  v.  Eastern  Tinware  Co.  66  Conn.  306,  33  Atl.  1009,  hold- 
ing that  mortgage  on  Connecticut  property  executed  and  delivered  in  New  York, 
was  entered  into  in  view  ot  Connecticut  law  and  is  to  be  governed  thereby;  Edgerly 
▼.  Bush.  81  N.  Y.  199  (reversing  16  Hun,  80),  holding  law  of  Canada  protecting 
bona  fide  purchaser  of  mortgaged  chattels  not  enforceable  in  New  York;  MacCabe 
v.  Blymyre,  9  Phila.  615,  29  Phila.  Leg.  Int.  117,  declining  to  enforce  Maryland 
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chattel  mortga^  of  property  brought  into  PamsyiTUiia  hj  mortgagor  and  sold, 
as  against  the  bona  fide  purchaser. 

—  Sato  of  liqttors. 

Cited  in  Kerwin  t.  Doran,  29  Mo.  App.  397,  holding  lUinoiB  contract  of  sak 
of  liquors  by  Tendor  knowing  that  same  were  to  be  illegally  uaed  in  Iowa,  ea- 
forceable  in  Missouri;  Smith  t.  Godfrey,  28  N.  H.  379,  61  A.  D.  617,  holding 
valid  sale  of  liquors  in  Massachusetts  by  vendor  knowing  th^  were  to  be 
illegally  resold  in  New  Hampshire,  enforceable  in  New  Hampshire. 

—  An  to  llmblliUes  of  atoekholdera. 

Cited  in  Hancock  Nat  Bank  v.  Ellis,  172  Mass.  39,  70  A.  8.  R.  232,  43 
L.R.A.  396,  51  N.  E.  207,  holding  that  statutes  of  Ejuisas,  creating  liability  of 
stockholder  of  a  corporation  there  organized  may  be  enforced  against  such 
atockholder  in  the  state  where  he  resides;  Crippen  L.  A  Co.  v.  Laighton,  69 
N.  H.  640,  76  A.  8.  R.  192,  46  L.R.A.  467,  44  AtL  538,  holding  Kansas  statutes 
providing  that  creditors  may  recover  of  an  individual  stockholder  to  an  amount 
equal  to  par  value  of  his  stock,  not  enforceable  in  New  Hampshire  courts. 
— >A«  to  sUiTea. 

Cited  in  Re  Archy,  9  Cat  147,  holding  constitution  of  state  not  Tiolated  by 
allowing  touring  travelers  to  bring  slaves  as  personal  attendants  with  then 
into  the  state;  Willard  v.  People,  6  III  461,  holding  that  courts  of  Illinois 
recognize  slaves  passing  through  state  accompanied  by  their  masters,  as  personal 
property;  Mitchell  v.  Wells,  37  Miss.  235,  denying  property  rights  to  slave 
legally  emancipated  in  Ohio;  Nations  v.  Alvis,  6  Smedes  &  M.  338,  denying 
right  of  resident  of  Tennessee  to  writ  of  habeas  corpus  for  recovery  of  slaves 
illegally  taken  from  owner  in  Tennessee  and  detained  in  Mississippi. 

—  An  to  statnte  of  Umltatloiia. 

Cited  in  Goodman  v.  Munks,  8  Port.  (Ala.)  84,  holding  defense  that  statute 
of  limitations  has  run  against  debt  in  place  where  it  was  contracted  and  per- 
formed, available  anywhere;  LeRoy  v.  Crowninshield,  2  Mason,  151,  Fed.  Gas. 
No.  8,269,  holding  plea  of  statute  of  limitations  of  state  where  contract  is  made 
no  bar  to  suit  upon  it  in  foreign  tribunal. 

—  As  to  gamlsiuneiit  and  civil  arrest. 

Cited  in  Cross  v.  Brown,  19  R.  I.  220,  33  Atl.  147,  holding  debt  payable  in 
Massachusetts  subject  to  garnishment  in  Rhode  Island,  the  debtor's  domictl; 
I^ncashire  Ins.  Co.  v.  Corbett,  62  111.  App.  236,  holding  foreign  insurance  com- 
pany with  right  to  do  business  in  state,  subject  to  garnishee  process;  Wood  v. 
Malin,  10  N.  J.  L.  208,  holding  New  Jersey  procedure  governs  on  questions  of 
bail  arising  upon  arrests  there  upon  New  York  contracts. 

—  Federal  limitations  on  enactment  and  effect  of  state  laws,  generally. 
Cited  in  Jack  v.  Bfartin,  12  Wend.  311,  holding  that  act  of  Congress  rei^ulatiag 

return  of  fugitive  slaves  controls  state  legislation;  Dunne  v.  People,  94  III.  120, 
34  A.  R.  213,  holding  that  state  may  organise  and  discipline  militia,  in  absence 
of,  or  in  subordination  to,  regulations  of  Congress;  Ex  parte  Hill,  38  Ala.  429. 
holding  that  state  oflScers  cannot  discharge  persons  from  military  service  on 
ground  of  physical  incapacity,  after  Congress  has  passed  general  laws  r^ulating 
the  same;  Com.  v.  Hutchinson,  2  Pars.  Sel.  Eq.  Cas.  384,  holding  that  one  employed 
in  government  mint  may  be  prosecuted  In  state  court  for  theft  of  money  after  it 
has  been  coined  and  set  apart  for  use. 

—  State  insolvency  laws,  generally. 

Cited  in  Martin  v.  Berry,  37  Cal.  208,  holding  state  sUtute  for  relief  of  insol- 
vents superseded  by  passage  of  national  bankruptcy  act;  Griswold  v.  Pratt,  9  Met 
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Id,  denying  validity  of  proceedings  against  debtor  under  insolvent  laws  of  state, 
while  United  States  bankrupt  act  of  1841  was  in  force;  Ck>8tello  v.  Harbaugh,  83 
111.  App.  29,  holding  power  of  state  courts  to  act  under  state  assignment  and  in- 
solvent laws  wholly  suspended  while  national  bankruptcy  act  was  in  force;  Ogden 
V.  Saunders,  12  Wheat.  213,  6  L.  ed.  606,  holding  state  bankruptcy  laws  operating 
prospectively  upon  contracts  made  after  its  enactment,  constitutional;  Boyer  v. 
Rees,  4  Watts,  201,  assuming  insolvency  act  of  1814  to  be  constitutional;  Gorelly 
V.  Butler,  147  Mass.  8,  16  N.  E.  734,  refusing  to  reconsider  constitutionality  of 
state  insolvency  law. 

Cited  in  reference  notes  in  76  A.  D.  616,  on  state's  power  to  pass  insolvent  laws; 
30  A.  D.  274,  on  validity  of  state  laws  providing  for  discharge  of  insolvent  debtors. 

Cited  in  note  in  37  A.  D.  260,  on  validity  of  state  insolvent  laws  as  respect;;) 
antecedent  debts  and  indebtedness  to  nonresidents. 

Disapproved  in  Reed  v.  Taylor,  32  Iowa,  209,  7  A.  R.  180,  holding  state  insol- 
vent law  not  superseded  by  Federal  bankrupt  act  until  jurisdiction  of  Federal 
courts  is  invoked. 

—  Federal  tmnkruptcy  acts  as  affecting  proceedings  pending  under  stati* 

laws. 

Cited  in  Chamberlain  v.  Perkins,  51  N.  H.  336,  holding  insolvency  proceeding's 
conunenced  under  state  law,  not  affected  by  subsequent  general  Iwnkrupt  law. 

Limited  in  Judd  v.  Ives,  4  Met.  401,  holding  prior  insolvency  proceeding  not 
superseded  upon  national  bankruptcy  act  going  into  operation. 

—  Extraterritorial  effect  of  bankruptcy  and  insolvency  laws. 

Cited  in  Olyphant  v.  Atwood,  4  Bosw.  459,  holding  discharge  imder  Englisli 
bankrupt  law  bar  to  debt  contracted  and  payable  there  to  American  citizen ;  Very 
V.  McHenry,  29  Me.  206,  holding  discharge  under  foreign  bankruptcy  law  a  bar  to 
action  in  Maine  upon  foreign  contract;  Phelps  v.  Borland,  30  Hun,  362,  holding 
that  drawer  of  bill  of  exchange  cannot  defend  action  thereon  against  him  by  estab- 
lishing discharge  of  drawees  under  bankruptcy  law  of  England;  Blake  ▼.  Williams, 
6  Pick.  285,  17  A.  D.  872,  holding  debtor  of  one  declared  bankrupt  in  England, 
chargeable  as  trustee  under  attachment  in  trustee  process;  Goodsell  v.  Benson,  13 
R.  I.  225,  holding  agreement  by  London  corporation  to  accept  drafts  on  one  in 
Boston,  who  advances  funds  to  meet  them,  not  affected  by  discharge  in  bankruptcy 
in  England ;  Sherrill  v.  Hopkins,  1  Cow.  103,  holding  insolvent  discharge  under  law 
of  state  where  contract  made,  valid  though  parties  nonresidents;  Blather  v. 
Bush,  16  Johns.  233,  8  A.  D.  313,  holding  insolvent  discharge  under  law  of  state 
where  parties  reside  and  where  contract  was  made  valid ;  Witt  v.  Follett,  2  Wend. 
457,  holding  insolvent  discharge  under  law  of  forum  no  bar  to  action  on  contract 
made  in  foreign  state;  Hicks  v.  Hotchkiss,  7  Johns.  Oh.  297,  11  A.  D.  472,  hold- 
ing insolvent  discharge  under  law  of  forum  no  bar  to  debt  contracted  by  nonresi- 
dents in  foreign  state;  Cook  v.  Moffat,  5  How.  295,  12  L.  ed.  159,  holding  con- 
tract made  in  New  York,  not  affected  by  discharge  of  debtor  under  insolvent  laws 
of  Maryland,  where  debtor  resides;  Towne  v.  Smith,  1  Woodb.  &  M.  115,  Fed.  Cas. 
No.  14,115,  holding  insolvent  laws  relating  in  terms  to  debt  or  contract,  consid- 
ered a  part  of  lex  loci  contractu§  governing  contract  wherever  creditor  may  live ; 
Smith  V.  Mead,  3  Conn.  253,  8  A.  D.  183,  holding  note  contract  made  in  Canada 
between  Kew  York  parties  a  Canadian  contract,  not  defeated  by  subsequent  dis- 
charge of  debtor  under  void  insolvent  law  of  New  York;  Hempstead  v.  Reed,  6 
Conn.  480,  holding  discharge  of  insolvent  under  laws  of  another  state  good  de- 
fense to  action  on  debt  contracted  in,  and  between  citizens  of,  state  under  whose 
laws  insolvent  was  discharged ;  Vanbuskirk  v.  Hartford  F.  Ins.  Co.  14  Conn.  683, 
holding  assignment  in  anoUier  state  valid  as  against  citizen  of  that  state  attach- 
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lug  claim  of  anigBor  against  eorporataoa  of  atate  of  forum;  Pngh  ▼.  Rnsael,  2 
Blaekf .  894,  holding  ditcharge  under  intcdvcnt  law  of  atate  where  contract  wu 
made  and  perfoimed,  a  good  plea  to  action  brou^it  in  another  state  by  aasigMe 
of  creditor;  South  Boston  Iron  Co.  ▼.  Boston  Loeomotive  Works,  51  Me.  585, 
holding  that  assignment  imder  Massachusetts  law,  will  not  vacate  attachment 
made  in  Maine  under  Maine  laws,  b^gun  before  prooeedings  were  instituted  for 
assignment  in  Massachusetts;  Kimberly  v.  Ely,  6  Pick.  440,  holding  that  creditor 
will  not  be  eonsidered  to  have  ratified  disdiaige  of  debtor  by  his  receipt  of  dividend 
under  unconstitutional  bankrupt  law  of  another  state;  Burlock  v.  Taylor,  16 
Pick.  335,  holding  asslgnmmt  by  insolvent  in  New  York,  valid  against  subse- 
quent attachment  by  citisen  of  New  York,  of  debtor's  property  in  MasHtchusetts; 
Marsh  V.  Putnam,  8  Gray,  551,  holding  certificate  of  discharge  under  insolvent 
laws  of  Massachusetts,  bar  to  action  on  contract  made  between  two  citiaens  of 
that  state  but  performable  elsewhere;  Whitney  v.  Whiting,  35  N.  H.  457,  holding 
contract  made  in  one  state,  not  in  terms  to  be  performed  there,  but  requiring 
payment  thereunder  general)^  to  citisen  of  another  state,  not  discharged  by  certifi- 
cate of  insolvency  obtained  in  state  of  contract;  Ooodsell  v.  Benson,  13  R.  I. 
225,  upholding  attachment  by  Boston  creditor  of  goods  of  London  debtor  against 
claim  of  hitter's  assignee  in  bankruptcy;  Hunt  v.  Fay,  7  Vt.  170,  denying  plain- 
tiff's right  to  be  eonsidered  a  creditor  of  estate  in  another  state,  after  having 
failed  while  himself  a  resident  of  that  state  to  present  his  claim  to  commisaionaY 
of  insolvency  during  the  statutory  time;  Gardner  v.  Oliver  Lee  &  Co.'s  Bank,  11 
Barb.  558,  holding  bill  of  exchange  drawn  by  resident  of  New  York  upon  mident 
of  Massachusetts  a  contract  to  be  governed  by  bankruptcy  law  of  Massachusetts. 
Cited  in  reference  notes  in  11  A.  D.  484,  on  discharge  under  insolvent  laws; 
12  A.  D.  141 ;  23  A.  D.  347, — on  discharge  under  insolvent  laws  of  other  states; 
54  A.  D.  716,  on  effect  of  discharge  under  foreign  bankrupt  law. 

Cited  in  notes  in  94  A.  6.  R.  556,  on  foreign  proceedings  in  bankruptcy  and  in 
insolvency;  02  A.  D.  611,  on  effect  of  foreign  discharge  in  bankruptcy;  23  A.  S.  R. 
112,  on  validity  in  other  jurisdiction  of  discharge  of  bankrupt  or  insolvent. 

Distinguished  in  Braynard  v.  Marshall,  8  Pick.  194,  holding  n^^tiable  promis- 
sory note  made  in  New  York,  indorsed  to  a  citisen  of  Massachusetts  before  appli- 
cation for  the  benefit  of  the  insolvent  law,  not  discharged  under  process  provided 
by  that  law. 

Disapproved  in  Herring  v.  Selding,  2  Aik.  (Vt.)  12,  holding  plea  of  discharge 
in  insolvency  under  New  York  statutes  bad  as  defense  in  action  on  New  York 
contract  when  sued  in  Vermont;  Rhodes  v.  Borden,  67  Cal.  7,  6  Pac.  850,  holding 
action  on  promissory  note  which  does  not  specify  place  of  payment,  and  which 
was  executed  to  resident  of  another  state,  not  barred  by  dischai^  of  maker 
under  insolvency  law  of  place  where  note  was  made. 
Limitation  of  Judicial  statements  to  facts  of  case. 

Cited  in  Decoster  v.  Wing,  76  Me.  450,  holding  that  general  propositions  of 
judges,  as  rules  of  decisions,  must  be  limited  in  their  application  to  the  facts. 

7  AM.  DEC.  lit,  VINTON  v.  BRADFORD,  IS  MASS.  114. 
Proper  mode  of  making  attachment. 

Cited  in  Huntington  v.  Blaisdell,  2  N.  H.  317,  holding  that  sheriff  entering 
house  and  touching  part  of  furniture  validly  attaches  the  whole;    Dunklee  v. 
Fsles,  5  N.  H.  527,  holding  that  possession  of  goods  must  be  retained  in  order  to 
preserve  attachment. 
—  Property  previously  attached. 

Cited  in  Com.  v.  Kelly,  16  Montg.  Co.  L.  Rep.  94,  28  Pa.  Co.  Ct.  357,  holding 
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property  levied  on  by  one  constable  not  subject  to  attachment  by  another ;  Odiorne 
V.  CoUey,  2  N.  H.  66,  9  A.  D.  39,  holding  attachment  by  second  deputy  assented 
to  by  receiptor  to  deputy  making  prior  attachment  invalid;  Moore  v.  Graves,  3 
N.  H.  408,  holding  attachment  by  general  deputy  void  where  goods  previously  at- 
tached by  special  deputy;  Robinson  v.  Ensign,  6  Gray,  300,  sustaining  action  by 
deputy  sheriff  attaching  property  against  the  sheriff  where  another  deputy  at- 
tached same  property;  Heye  v.  Moody,  67  Tex.  616,  4  8.  W.  242,  holding  attacli- 
ment  by  deputy  of  goods  previously  attached  by  sheriff,  valid;  Wheeler  v.  Bacon 
4  Gray,  550,  holding  attachment  by  officer  in  possession  of  mortgaged  property 
subsequent  to  prior  attachees'  refusal  to  pay  mortgage,  valid. 

Cited  in  reference  notes  in  9  A.  D.  43,  on  validity  of  subsequent  attachments; 
24  A.  D.  634,  on  right  to  levy  on  property  in  custody  of  law. 

Cited  in  note  in  23  A.  D.  691,  on  necessity  that  officer  holding  prior  attachment, 
levy  on  subeequent  one. 

Distinguished  in  Claflin  v.  Furstenheim,  49  Ark.  302,  5  8.  W.  291,  holding  at- 
tachment by  second  deputy  valid  though  property  attached  and  in  possession  of 
another  deputy;  Bagley  v.  White,  4  Pick.  395,  16  A.  D.  353,  holding  attachment 
by  deputy  of  goods  previously  attached  by  another  deputy  valid  where  goods  left 
with  debtor. 

Liability  of  sheriff  for  acts  of  deputies. 

Cited  in  Nell  v.  Snowden,  3  Ga.  1,  holding  sheriff  liable  for  deputy's  misfeas- 
ance though  particular  execution  did  not  come  to  deputy  through  sheriff;  Easley 
V.  Dye,  14  Ala.  158,  holding  that  deputy's  possession  will  support  action  of  det- 
inue against  sheriff;  Russell  v.  Lawton,  14  Wis.  202,  80  A.  D.  769,  holding  sheriff 
satisfying  junior  writ  not  liable  to  holder  of  unsatisfied  execution  previously  left 
with  his  deputy;  Clough  v.  Monroe,  34  N.  H.  381,  to  point  that  sheriff  is  liable 
for  false  return  of  his  deputy. 

7  AM.  DEC.  122,  BRADFORD  T.  MANLT,  IS  MASS.  ISt. 
Warranties,  what  oonstltnte,  etc. 

Cited  in  Ricks  v.  Dillahunty,  8  Port.  (Ala.)  134,  holding  that  one  selling  a 
slave  does  not  impliedly  warrant  his  soundness;  Morse  v.  Union  Stock  Yard  Co. 
21  Or.  289,  14  L.R.A.  157,  28  Pac.  2,  holding  warranty  implied  that  cattle  pur- 
chased by  butcher  are  fit  for  his  market;  Coolidge  v.  Brigharo,  1  Met.  547,  holding 
promise  to  procure  note  with  certain  indorsements  tantamount  to  warranty  that 
indorsement  are  genuine;  Stone  v.  Denny,  4  Met.  151,  to  point  that  vendor's  af- 
firmations concerning  goods  sold  will  be  construed  as  a  warranty  thereof ;  Morrill 
V.  Wallace,  9  N.  H.  Ill,  holding  that  if  vendor  asserted  pork  was  wholesome  he 
thereby  warranted  it;  Bean  v.  Herrick,  12  Me.  262,  28  A.  D.  176,  holding  one 
purchasing  distant  land  entitled  to  recover  for  misrepresentations  made  concern- 
ing its  condition ;  Munroe  v.  Pritchett,  16  Ala.  785,  50  A.  D.  203,  holding  it  unneces- 
sary to  vendee's  right  of  recovery  that  vendor's  representation  concerning  land 
sold  be  knowingly  false ;  Henshaw  v.  Robins,  9  Met.  83,  43  A.  D.  367,  holding  pur- 
chaser's right  to  have  goods  of  kind  described  in  bill  of  sale  unaffected  by  his 
examining  them;  Bryant  v.  Isburgh,  13  Gray,  607,  74  A.  D.  655,  holding  breach  of 
express  warranty  authoriEes  return  of  property  notwithstanding  absence  of  any 
such  agreement;  Junkins  v.  Simpson,  14  Me.  364,  holding  vendor's  failure  to  dis- 
close existence  of  mortgage  renders  sale  fraudulent ;  League  Cycle  Co.  v.  Abrahams, 
27  Misc.  548,  68  N.  Y.  Supp.  306,  to  point  that  language  of  circular  describing 
article  as  perfect^  etc.,  but  dealer's  talk. 

Cited  in  reference  notes  in  19  A.  D.  477,  on  warranties  on  sales  of  chattels; 
19  A.  D.  672,  on  what  constitutes  implied  warranty;   13  A.  D.  425,  on  implied 
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warrantiet  in  sale  of  chattels;  18  A.  D.  232,  on  right  of  one  sued  for  price  of  goodt 
to  defend  on  ground  of  breach  of  warranty  of  title;  79  A.  8.  R.  225,  on  war- 
ranty by  agent. 

Cited  in  notes  in  23  A.  D.  101,  on  implied  warranty  in  sale  of  chattels;  23 
K.  R.  C.  483,  464,  on  implied  warranty  of  quality  on  sale  of  chattel;  12  L.SJL 
605,  on  validity  of  oral  warranty  at  time  of  sale  by  written  contract;  54  A.  B. 
146,  on  right  to  rescind  contract  of  sale  for  breach  of  warranty. 

Distinguished  in  Ricketts  r.  Hays,  13  Ind.  181,  holding  failure  to  deliver  con 
of  quality  agreed  breach  not  of  warranty  but  of  contract. 

—  Tliat  article  la  of  a  fMirtlcnlar  kind. 

Cited  in  Flint  t.  Lyon,  4  Cal.  17,  holding  use  of  word  ''Haxall"  in  sale  note 
amoimted  to  warranty  that  article  was  of  that  brand;  Hastings  t.  Lorering,  2 
Pick.  214,  13  A.  D.  420,  holding  that  words  "prime  quality  winter  oil"  in  sale 
note  amount  to  a  warranty;  Borrekins  v.  Bevan,  3  Rawle,  23,  23  A.  D.  85,  hold< 
ing  bill  of  sale  describing  article  as  "blue  paint"  tantamount  to  warranty  that 
it  is  such;  Hoffman  t.  Dixon,  105  Wis.  315,  76  A.  S.  R.  914,  81  N.  W.  491,  hokiing 
where  vendee  calls  for  "rape  seed"  dealer  warrants  seed  delivered  to  be  such;  Van 
Wyck  T.  Allen,  6  Daly,  376,  holding  that  vendor  representing  cabbage  to  be  of  a 
certain  variety  thereliy  warrants  it  such;  Hawkins  v.  Pemberton,  51  N.  Y.  108, 
10  A.  R.  505,  44  How.  Pr.  102,  holding  it  for  jury  to  say  whether  seller's  repre- 
sentation that  he  sold  blue  vitriol  amounted  to  warranty;  De  Loach  Hill  Mtg. 
Co.  V.  Tutweiler  Coal,  Coke  ft  I.  Co.  2  Ga.  App.  403,  58  8.  E.  700,  to  point  that 
agreement  to  sell  certain  brand  of  iron  amounts  to  express  warranty  that  it  » 
such. 

—  Againat  latent  defects. 

Cited  in  Bragg  v.  MorriU,  40  Vt  45,  24  A.  R.  102,  holding  that  machinist  sell- 
ing iron  shaft  does  not  warrant  it  free  from  latent  defects;  Kingsbury  t.  Taykn-, 
29  Me.  508,  50  A.  D.  607,  holding  vendor  not  liable  for  defects  in  goods  in  ab- 
sence of  express  warranty  or  fraud;  Getty  v.  Rountree,  2  Chand.  (Wis.)  28,  2 
Pinney  (Wis.)  370,  54  A.  D.  138,  holding  that  manufacturers  selling  mining  pump 
impliedly  warrant  it  free  from  defects. 

—  In  aalea  by  sample. 

Cited  in  Spring  v.  Slayden-Klrksey  Woolen  Mills,  106  III.  App.  579;  Gallagher 
V.  Waring,  9  Wend.  20, — holding  sale  by  sample  tantamount  to  warranty  that 
goods  are  equal  to  sample;  Magee  v.  Billingsley,  3  Ala.  679;  Misner  v.  Granger, 
9  III.  69;  Wadhams  v.  Balfour,  32  Or.  313,  51  Pac.  642,— to  point  that  in  saks 
by  sample  a  warranty  is  implied  that  bulk  is  equal  thereto;  Staiger  v.  Soht,  116 
App.  Div.  874,  102  N.  Y.  Supp.  342,  holding  that  warranty  implied  from  sale  by 
sample  survives  acceptance  of  goods  though  defects  patent;  Merriman  t.  Ct^p- 
man,  32  Conn.  146,  holding  burden  on  vendor  to  show  apples  delivered  vendee 
were  equal  to  sample;  Dickinson  v.  Gay,  7  Allen,  20,  83  A.  D.  656,  holding  mer- 
chant selling  by  sample  does  not  warrant  goods  against  latent  defects  notwith- 
standing contrary  usage;  Everingham  v.  Lord,  10  111.  App.  565,  admitting  evi- 
dence of  custom  regulating  time  within  which  to  object  to  com  sold  by  sample; 
Beime  v.  Dord,  6  N.  Y.  95,  55  A.  D.  321,  holding  that  to  imply  warranty  frxnn 
use  of  sample  it  must  appear  sale  by  sample  was  intended;  Gunther  ▼.  Atwell,  19 
Md.  157,  holding  warranty  not  implied  from  sale  of  tobacco  by  samples  drawn 
under  state  supervision. 

Cited  in  reference  notes  in  11  A.  D.  269;  14  A.  S.  R.  459,— on  sales  by  sample; 
27  A.  D.  137;  32  A.  D.  439;  55  A.  D.  328;  83  A.  D.  663,— on  ImpUed  warranty 
on  sale  by  sample;  21  A.  S.  R.  864,  on  effect  of  sale  by  sample  when  purchaser 
has  opportunity  to  inspect. 
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Cited  in  notes  im  23  A.  D.  101;  6  L.RJL.  703, — on  Bale  of  goods  by  sample; 
43  A.  D.  6S0,  on  implied  warranty  on  sale  by  sample;  70  LJftJl.  661,  on  nature 
and  extent  of  warranty  on  sale  of  goods  by  sample;  70  L.R.A.  666,  on  implied 
warranty  on  lale  of  goods  by  sample  in  case  of  latent  defect  in  both  sample  and 
bulk;  102  A.  S.  R.  613,  on  implied  warranty  of  quality  on  sale  of  goods  by  sam- 
ple; 58  A.  D.  678,  on  vendor's  liability  in  sale  by  sample. 
Usaice  as  affecting  sale  by  aample. 

died  in  reference  notes  in  55  A.  D.  329,  on  evidence  of  usage  as  to  sales  hf 
sample;  83  A.  D.  664,  on  evidence  of  custom  to  control  effect  of  sale  by  sample; 
27  A.  D.  166,  on  admissibility  of  evidence  of  usage  where  there  is  a  written 
contract. 
Parol  evidence  to  vary  or  explain  wrltinfir. 

Cited  in  Smith  v.  Vose  &  Sons  Piano  Co.  194  Mass.  193,  9  L.R.A.(N.S.)  966, 
80  N.  E.  527,  holding  parol  evidence  admissible  in  explanation  of  use  and  meaning 
of  word  ''water"  in  agreement  to  drill  well;  Miller  v.  Stevens,  100  Mass.  518,  97 
A.  D.  123,  1  A.  R.  139,  same  to  show  sense  in  which  word  '^barrels"  used  in 
contract  of  sale;  Miller  v.  Fichthom,  31  Pa.  252,  holding  same  to  show  transac- 
tion out  of  which  bond  arose;  Hogins  v.  Plympton,  11  Pick.  97,  holding  same 
show  terms  of  sale,  notwithstanding  existence  of  writing  concerning  the  ship- 
ment; Hazard  v.  Loring,  10  Cush.  267,  holding  same  to  establish  pledge,  notwith- 
standing bought  note  absolute  in  form ;  Borrekins  v.  Bevan,  3  Rawle,  23,  23  A.  D. 
85,  to  point  that  bill  of  parcels  is  but  evidence  of  the  contract;  Lamb  v.  Crafts, 
12  Met.  353,  holding  oral  warranty  in  connection  with  prior  void  sale  not  prov- 
able where  no  intimation  thereof  found  in  bill  of  sale;  Thurston  v.  Ludwig,  6 
Ohio  St.  1,  67  A.  D.  328,  holding  verbal  agreement  inconsistent  with  written 
contract  and  without  consideration  inadmissible. 

Cited  in  note  in  5  A.  S.  R.  198,  on  parol  evidence  to  show  warranty  outside  of 
contract. 

Distinguished  in  Davis  v.  Bradley,  24  Vt.  55,  holding  parol  inadmissible  to 
vary  bill  of  sale  absolute  and  complete  in  form;  Osgood  v.  Davis,  18  Me.  146, 
36  A.  D.  708,  holding  same  to  establish  warranty  of  title  where  writing  pur- 
ported to  convey  only  vendor's  interest;  Randall  v.  Rhodes,  1  Curt.  C.  C.  90,  Fed. 
Cas.  No.  11,556,  holding  same  to  establish  warranty  where  contract  of  sale  re- 
duced to  writing. 

7  AM.  DBG.  182,  INGRAHAM  v.  GBYBR,  18  MASS.  148. 
Extraterritorial  operation  of  foreign  law  and  decrees. 

Cited  in  Hancock  Nat.  Bank  v.  Ellis,  172  Mass.  39,  70  A.  S.  R.  232,  42  L.R.A. 
396,  51  N.  E.  207,  enforcing  foreign  statute  relating  to  stockholders'  statutory  lia- 
bility; Higgins  V.  Central  New  England  &  W.  R.  Co.  155  Mass.  176,  31  A.  S.  R. 
544,  29  N.  E.  534,  sustaining  action  brought  under  foreign  statute  allowing  re- 
covery where  death  results  from  negligence;  Skiff  v.  Solace,  23  Vt.  279,  holding 
property  validly  mortgaged  in  foreign  state  subject  to  attachment  when  brought 
into  state  where  mortgage  invalid;  Steams  v.  Bumham,  5  Me.  261,  17  A.  D.  228, 
holding  that  indorsee  taking  note  through  indorsement  by  foreign  executor  can- 
not maintain  action  thereon  in  his  own  name;  McCarty  v.  Hall,  13  Mo.  480,  hold- 
ing resident  maker  of  note  not  liable  thereon  in  action  by  assignee  of  payee's  for- 
eign administrator;  H^dock's  Appeal,  7  N.  H.  496,  charging  foreign  ancillary  ad- 
ministrator with  proceeds  of  sale  of  realty,  he  being  directed  by  foreign  court  to 
account  therefor. 

Cited  in  notes  in  3  L.RJL.  702,  on  extraterritorial  force  of  laws  of  state;  12 
A.  D.  474,  on  validity  of  transfer  of  property  in  another  jurisdiction;  13  LJt.A. 
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Citod  Ib  NortoB  t.  TueUmqam,  F.  4  IL  Ins.  Co.  Ill  Muo.  f32,  to  potBt  tint 
foreigi  JttdkUl  prowwdiwg  wiadiBf  vp  eorpontioDS  is  moperatiTe  to  defeat 
Ti^U  of  midcBt  enditon;  CUriw  ▼.  Cbaae,  Bnomer  CoL  Cfts.  638,  Fed.  Cu.  No. 
2345;  Fox  t.  AduM,  6  Me.  245;  FaU  BiTer  Irai  Works  Go.  t.  Croade,  15  Pick. 
11,  fcolitiig  fbreigB  tmst  Msigmft  inoperati^  to  defeat  local  attackment; 
Ward  ▼.  HmrisoB,  25  Vt.  5t5,  to  point  that  local  attachment  is  yalid  as  against 
foreign  ■ssigwniwit;  Blaka  t.  Williams,  6  Pick.  285,  17  A.  D.  372,  sustaining  local 
attachment  as  against  forci^i  assignment  by  commissioners  of  bankruptcy; 
Fsine  t.  Lester,  44  Conn.  195,  25  A.  R.  442,  sustaining  local  attadiment  aa  against 
assignment  under  foreign  insohrcat  Uws;  Kellj  t.  Crapo,  45  N.  Y.  85,  5  A.  R.  35, 
sustaining  local  attachment  of  Tcssel  as  against  assignment  under  foreign  in- 
solvent  laws;  WiUitU  t.  Waite,  25  N.  Y.  577,  to  point  that  local  attachment 
prerails  orer  foreign  assignment  in  bankruptcy;  Dunlap  t.  Rogers,  47  N.  H.  281, 
93  A.  D.  433,  sustaining  local  attachment  against  property  within  state  as 
against  claim  by  foreign  aasigneet  in  insolvency;  Vamnm  r.  Camp,  13  N.  J.  L. 
325,  25  A.  D.  475,  sustaining  local  execution  as  against  foreign  trust  deed  invalid 
aeoordlng  to  Urn  fori;  Hershfeld  v.  Dexel,  12  Ga.  582,  holding  foreign  trust  as- 
signment repugnant  to  law  of  forum  inoperative  to  dispose  of  property  situate 
there;  Kansas  City  Packing  Co.  v.  Hoover,  1  App.  D.  C.  258,  holding  foreign  trust 
assignment  repugnant  to  law  of  forum  unenforceable  against  citinen  thereof; 
Plestoro  V.  Abraham,  1  Paige,  235,  holding  title  of  assignees  appointed  under 
bankrupt  law  of  Engisnd  to  property  taken  therefrom  valid  as  against  bankrupt; 
Johnson  v.  Hunt,  23  Wend.  87,  sustaining  title  acquired  under  foreign  law  to 
property  taken  from  state  of  forum  subsequent  to  eommencemrat  of  bankrupt 
proceedings ;  Wickham  v.  Martin,  13  Qratt.  427,  to  point  that  courts  of  forum  will 
recognize  assignments  valid  where  made  to  extent  its  citisens  not  prejudiced; 
Robinson  v.  Rapelye,  2  Stew.  (AU.)  85,  holding  foreign  trust  assignment  valid 
as  against  attaching  creditor;  Walter  v.  Whitlock,  9  Fla.  86,  75  A.  D.  607,  sus- 
taining foreign  trust  assignment  which  was  valid  tmder  law  of  forum;  Lewis  v. 
Bush,  30  Minn.  244,  15  N.  W.  113,  holding  that  as  between  attaching  creditor 
and  assignee  of  attached  debt  validity  of  assignment  determined  by  le^  fori; 
Thompkins  v.  Adams,  41  Kan.  38,  20  Pac.  530,  holding  that  law  of  forum  governs 
sales  by  nonresident  assignee  in  trust  assignment  of  realty  situated  there; 
Towne  v.  Smith,  1  Woodb.  &  M.  115,  Fed.  Cas.  No.  14,116,  to  point  whether  one 
seizing  under  Federal  process  insolvent's  property  has  lien  thereon  against  as- 
signees under  state  insolvent  laws;  Guillander  v.  Howell,  35  N.  Y.  657,  holding 
assignment  lawful  in  state  where  made,  but  void  in  state  where  chattels  situate, 
invalid  in  latter  as  against  creditors  of  assignors;  Gibson  v.  Stevens,  3  Mc- 
Lean,  551,  Fed.  Cas.  No.  5,401  (reversed  in  8  How.  384),  on  validity  of  for- 
eign trust  assignment  as  against  resident  creditors;  Lehmer  v.  Herr,  1  Duv.  360, 
to  point  whether  voluntary  assignment  valid  where  made  is  valid  everywhere; 
Olyphant  v.  Atwood,  4  Bosw.  459  (dissenting  opinion),  on  priority  of  local  at- 
tachment over  foreign  assignment  in  bankruptcy. 

Cited  in  reference  notes  in  93  A.  D.  438,  on  extraterritorial  effect  of  as- 
signments in  bankruptcy  and  insolvency;  17  A.  D.  769,  on  assignment  under 
foreign  bankrupt  law;  71  A.  D.  690,  as  to  when  foreign  assignment  is  void; 
71  A.  D.  690,  as  to  when  foreign  assignment  of  property  is  not  defeated  by  at- 
tachment. 

Cited  in  notes  in  78  A.  D.  597,  on  extraterritorial  effect  of  assignments  for 
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benefit  of  creditors;  23  L.R.A.  36,  on  extraterritorial  effect  of  voluntary  as- 
signment for  creditors  to  transfer  property  as  against  attachments;  24  L.R.A. 
383,  384,  on  application  of  doctrine  of  comity  to  necessity  of  acceptance  of  as- 
signment or  deed  of  trust  for  creditors. 

IMstinguished  in  Wilson  v.  Carson,  12  Md.  54,  upholding  foreign  deed  of  trust 
though  not  executed  according  to  recording  statute  of  state  of  forum;  United 
States  T.  Bank  of  United  States,  8  Rob.  (La.)  262,  holding  law  of  owner's  domi- 
oil  determines  validity  of  assignments  of  personalty;  Cragin  v.  Lamkin,  7 
Allen,  395,  upholding  trust  assignment  valid  where  property  situated  and  assignor 
resident;  May  v.  Wannemacher,  HI  Mass.  202,  upholding  as  against  local  at- 
tachment foreign  trust  assignment  valid  according  to  lew  fori;  Newman  v. 
Bagley,  16  Pick.  570,  upholding  foreign  assignment  prima  facie  valid  according  to 
le9  fori  as  against  attaching  creditor;  Fuller  v.  Steiglitz,  27  Ohio  St.  355,  22 
A.  R.  312,  sustaining  foreign  assignment,  not  in  accordance  with  law  of  forum, 
where  resident  had  no  conflicting  rights;  Moore  v.  Bonnell,  31  N.  J.  L.  00,  holding 
creditor  resident  of  state  where  trust  assignment  made  cannot  impeach  same  for 
repugnancy  to  lew  fori. 

Criticized  in  Stowe  v.  Belfast  Sav.'  Bank,  92  Fed.  90,  sustaining  foreign  trust 
assignment  as  against  local  attachment  of  realty  where  assignee's  deed  thereto 
was  in  accordance  with  local  law;  Hanford  v.  Paine,  32  Vt  442,  78  A.  D.  586, 
sustaining  foreign  trust  assignment,  not  in  accordance  with  law  of  forum,  as 
against  local  attachment. 

Disapproved  in  Moore  v.  Willett,  35  Barb.  663,  20  Phila.  Leg.  Int.  133,  sustain- 
ing as  against  local  attachment  of  a  vessel  a  foreign  trust  assignment  not  in  ac- 
cordance with  local  law. 
Proof  of  foreisn^  law. 

Cited  in  Forbes  v.  Scannell,  13  Cal.  242,  to  point  that  in  absence  of  proof  of 
foreign  law  it  will  be  presumed  to  be  same  as  law  of  forum. 
Talidity  of  sasi^nments  in  trust,  favorlns:  assignor. 

Cited  in  Orover  v.  Wakeman,  11  Wend.  187,  25  A.  D.  624,  holding  assignment 
requiring  creditors  to  release  their  claims  as  a  condition  to  being  preferred  in- 
valid; Atkinson  v.  Jordan,  5  Ohio,  293,  24  A.  D.  281,  holding  assignment  requiring 
creditors  to  release  their  whole  debt  within  certain  period  invalid;  Howell  v. 
Edgar,  4  111.  417,  holding  trust  assignment  requiring  creditors  to  agree  thereto 
within  designated  period  and  absolving  debtor  from  liability  for  deflciencies  in- 
valid; Halsey  v.  Fairbanks,  4  Mason,  206,  Fed.  Cas.  No.  5,964,  on  validity  of  as- 
signment stipulating  for  a  release  of  the  debtor;  Robinson  v.  Rapelye,  2  Stew. 
(Ala.)  86  (dissenting  opinion),  on  validity  of  assignment  where  certain  reserva- 
tions are  made  in  favor  of  assignor. 
Wbat  attachable  where  property  is  asaigned  in  trust. 

Cited  in  Leeds  v.  Sayward,  6  N.  H.  83,  holding  that  one  may  attach  surplus  re- 
maining above  claims  of  creditors  becoming  parties  to  the  assignment  before 
service  of  his  writ;  Spinney  v.  Portsmouth  Hosiery  Co.  25  N.  H.  9,  to  point  that 
surpluB  above  amount  sufficient  to  satisfy  claims  of  parties  to  the  assignment  at- 
tachable; Perry  Mfg.  Co.  v.  Brown,  2  Woodb.  k  M.  449,  Fed.  Cas.  No.  11,015,  on 
right  to  attach  until  property  taken  possession  of  by  assignee  in  bankruptcy. 

7  AM.  I>SC.  1S4,  OlilYBR  T.  HOUDI/ET,  18  MASS.  287. 
€k>ntractfl  of  infants  or  lunatics  —  How  far  binding. 

Cited  in  Kline  v.  Beebe,  6  Conn.  494,  holding  infant's  conveyance  acquiesced  in 
after  attaining  majority  binding;  Law  v.  Long,  41  Ind.  586,  holding  infant's 
deed  binding  unless  disaffirmed  on  becoming  of  age;  Hamer  v.  Dipple,  31  Ohia 
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St.  72,  27  A.  R.  496,  holding  infant  ratifying  a  contract  of  suretyship  on 
of  age  bound  thereby;  West  t.  Penny,  16  Ala.  186,  holding  infant's  covenant  to 
pay  certain  sums  of  money  binding  if  orally  aifirmed  after  beconsing  of  age; 
Conn  T.  Cobum,  7  N.  H.  368,  26  A.  D.  746,  holding  surety  compelled  to  pay  note 
given  by  infant  in  purchase  of  necessaries  entitled  to  recover  from  infant;  Cum- 
mings  V.  Powell,  8  Tex.  80,  holding  that  infant's  conveyance  cannot  be  avoided 
until  he  obtains  his  majority;  Kendall  v.  Lawrence,  22  Pick.  640,  holding  infant's 
conveyance  of  land  valid  as  against  attachment  by  his  creditor  laid  after  infant's 
becoming  erf  age;  Tucker  v.  Moreland,  10  Pet.  58,  9  L.  ed.  345,  on  question 
whether  infant's  deed  void  or  voidable;  Mason  v.  Denison,  15  Wend.  64  (dissenting 
opinion),  on  proper  rule  to  determine  what  contracts  of  infants  void;  Hill  v. 
Roderick,  2  Clark  (Pa.)  161,  3  Pa.  L.  J.  417,  holding  infant  acquiescing  after 
attaining  majority  in  a  partition  made  by  his  guardian  bound  thereby;  Anthony 
V.  Kasey,  83  Va.  338,  5  A.  S.  R.  277,  5  8.  E.  176,  to  point  that  matters  which  are 
void  are  without  any  effect ;  Key  v.  Davis,  1  Md.  32>  holding  deed  duly  executed 
by  lunatic  voidable  and  not  void;  Bredcenridge  v.  Ormsby,  1  J.  J.  Marsh.  236, 
19  A.  D.  71,  holding  lunatic's  deed  confirmed  while  sane  valid  as  against  subse- 
quent purchaser. 

Cited  in  reference  notes  in  36  A.  D.  297,  on  validity  of  infanta'  contracts; 
19  A.  D.  91,  on  voidability  of  infants'  contrscU;  16  A.  D.  326,  on  sale  made  to 
infant;  17  A.  D.  739,  as  to  when  infants'  contracts  are  void  and  when  voidable; 
26  A.  D.  254 ;  30  A.  D.  82, — as  to  when  contracts  of  infants  are  void,  voidable,  or 
binding;  93  A.  D.  124,  as  to  when  infant  cannot  disaffirm  contract  after  coming 
of  age. 

Cited  in  notes  in  7  A.  D.  234,  on  validity  of  contracts  of  infants;  18  A.  S.  B. 
576,  on  infanta'  contracts  as  void  or  voidable;  13  A.  D.  132,  on  what  contracts  of 
infants  are  voidable;  5  LJRJl.  178,  as  to  when  acts  of  infant  are  void;  23  A.  D. 
529,  as  to  when  oontracta  of  infanta  are  voidable,  void,  or  binding;  21  A.  D.  593, 
on  ratification  of  infant's  voidable  contract;  21  A.  D.  86,  on  validity  and  ratifica- 
tion of  infanta'  contracts. 
—  Privilege  of  Infancy  aa  personal  to  Infant. 

Cited  in  Simkins  v.  Searcy,  10  Tex.  Civ.  App.  406,  32  8.  W.  849,  holding  privi- 
lege of  infant  to  avoid  voidable  acts  personal  and  exercisable  only  by  infant 
or  his  legal  representatives;  Tillinghast  v.  Holbrook,  7  R.  I.  230,  to  point  that 
infant's  representatives  may,  after  his  death,  avoid  his  contracts;  Roberts  v. 
Wiggin,  1  N.  H.  73,  8  A.  D.  38,  sustaining  infant's  purchase  money  mortgage 
as  against  execution  extended  upon  the  land  after  his  becoming  of  age;  Pedc  v. 
Cain,  27  Tex.  Civ.  App.  38,  63  8.  W.  177,  holding  that  stranger  may  take  advan- 
tage of  infant's  disaffirmance  of  his  contract. 

Cited  in  notes  in  18  A.  8.  R.  695,  696,  698,  on  who  may  take  advantage  of 
infancy;  76  A.  D.  68,  on  infancy  being  personal  privilege. 
~  Power  of  guardian  to  dlaalllrm  ward's  contract. 

Cited  in  reference  notes  in  70  A.  D.  616;  93  A.  D.  124;  89  A.  8.  R.  287,— on 
power  of  guardian  to  disaffirm  contract  by  ward. 
To  what  extent  wards  bonnd  by  acta  of  guardians. 

Cited  in  Denholm  v.  McKay,  148  Mass.  434,  12  A.  8.  R.  574,  19  N.  E.  551, 
holding  infant  wards  not  bound  by  guardian's  acquiescence  in  executor^  ac- 
count; Seaton  v.  Tohill,  11  Colo.  App.  211,  53  Pac.  170,  holding  infant  not  bound 
by  guardian's  admissions  and  pleadings  prejudicial  to  him;  Tcnney  v.  Evans, 
14  N.  H.  343,  40  A.  D.  194,  holding  property  purchased  by  guardian  and  placed 
on  ward's  land  not  thereby  vested  in  ward  as  a^rainst  guardian's  creditors;  Allen 


Digitized  by 


Google 


1087  NOTES  ON  AMERICAN  DECISIONS.  [134-137 

y.  Benyhill,  27  Iowa,  534,  1  A.  R.  309  (dissenting  opinion),  on  power  of  lunatic's 
guardian  to  avoid  his  contracts. 

Distinguished  in  Chandler  v.  Simmons,  97  Mass.  508,  93  A.  D.  117,  holding  that 
guardian  appointed  in  spendthrift  proceedings  may  avoid  deed  made  by  his  ward 
during  infancy. 
Personal  liability  of  guardians. 

Cited  in  Sellers  v.  Smith,  11  Ala.  264,  holding  that  administrator  paying 
guardian  a  sum  in  excess  of  ward's  share  may  maintain  action  against  guardian 
therefor.  > 

7  AM.  DEC.  187,  CHADDOCK  ¥.  BRIGGS,  18  MASS.  248. 
What  words  actionable. 

Cited  in  Darling  v.  Clement,  69  Vt.  292,  37  Atl.  779,  holding  defendant's  state- 
ment implying  plaintiff  stole  lumber  from  his  land  actionable;  Montgomery  v. 
Deeley,  3  Wis.  709,  holding  proof  that  defendant  stated  plaintiff  murdered  a  taan 
in  Ireland  sufficient  without  proof  that  murder  was  punishable  there;  Robinson 
V.  Keyser,  22  N.  H.  323,  sustaining  declaration  alleging  defendant  said  that 
plaintiff  was  a  thief  and  liar;  Giddens  v.  Mirk,  4  Ga.  364,  holding  statement  '*I  be- 
lieve G.  burnt  the  camp  ground"  actionable;  Montgomery  v.  Knox,  23  Fla.  595,  3 
So.  211,  holding  publication  implying  plaintiff  burned  his  properly  to  defraud  in- 
surance company  actionable  per  ae;  Bruce  v.  Soule,  69  Me.  562,  holding  statement 
that  plaintiff  "was  about  dead  with  the  bad  disorder"  not  actionable;  Williams  v. 
Holdredge,  22  Barb.  396,  holding  statement  that  married  woman  has  venereal 
diseases  and  the  pox  actionable  per  ee;  PoUard  v.  Lyon,  91  U.  S.  225,  23  L.  ed. 
308,  holding  words  charging  unmarried  w<Nnan  with  fornication  not,  in  them- 
selves, actionable. 

Cited  in  reference  notes  in  1  A.  D.  448;  24  A.  D.  104, — on  words  actionable 
per  Be;  13  LJEIJI.  420,  on  incidents  of  libel;  11  L.R.A.  657,  on  charging  one  with 
crime  as  criminal  libel. 
—  Words  spoken  or  written  of  one  in  respect  to  his  offl<;e. 

Cited  in  Potter  v.  New  York  Evening  Journal  Pub.  Co.  68  App.  Div.  95,  74  N. 
Y.  Supp.  317,  holding  newspaper  article  chaiging  minister  with  cursing  in  judicial 
proceeding  libelous  in  itself;  Hayner  v.  Cowden,  27  Ohio  St.  292,  22  A.  R.  303, 
holding  words  spoken  of  plaintiff  in  his  ministerial  office  and  charging  him  with 
drunkenness  actionable  per  ae;  Pfitzingcr  v.  Dubs,  12  C.  C.  A.  309,  24  U.  S.  App. 
376,  64  Fed.  696,  holding  same  of  publication  stating  that  minister  cannot  be  put 
lower  down;  Waage  v.  Weiser,  5  Whart.  307,  on  point  whether  words  otherwise 
not  actionable  may  become  so  when  spoken  of  clergymen ;  Gottbehuet  v.  Hubachek, 
36  Wis.  515,  holding  to  charge  fire  chief  with  dnmkenness  actionable  though 
drunkenness  not  a  punishable  offense;  Harrison  v.  Findley,  23  Ind.  265,  85  A.  D. 
456,  holding  language  implying  that  innkeeper  had  murdered  and  rob1>ed  his 
guests  actionable  per  ae;  Sanderson  ▼.  Caldwell,  45  N.  Y.  398,  6  A.  R.  105,  holding 
same  of  publication  implying  lawyer  drank  excessively  and  had  been  guilty  of 
fraudulent  practices;  Morasse  ▼.  Brochu,  151  Mass.  567,  21  A.  S.  R.  474,  8  L.R.A. 
524,  25  N.  £.  74,  holding  same  of  clergyman's  statement  that  it  was  improper  to 
patronize  a  certain  physician  because  of  his  marital  relations;  Swan  v.  Thompson, 
124  Cal.  193,  56  Pac.  878,  holding  statement  that  master  mariner  has  been  in 
habit  of  getting  drunk  actionable  slander;  Harris  v.  Burley,  8  N.  H.  216,  holding 
charging  of  trader  with  fraud  not  actionable  unless  plaintiff  be  engaged  in  trading 
at  time. 

Cited  in  referenee  notes  in  44  A.  D.  Ill,  on  actionability  of  words  affecting  one's 


Digitized  by 


Google 


7  AM.  DEC.]  NOTES  ON  AMERICAN  DECISION&  1M8 

btuinesft  or  profeMkm;  43  A.  D.  670,  on  almnder  of  one  in  office  or  busUiMi;  12 
A.  D.  46,  on  aciionabilitjr  of  words  charging  minister  with  dmnkenness. 

Distinguished  in  Hogg  y.  Domh,  2  Port   (Ala.)  212,  holding  statemest  tliat 
legislator  is  a  eormpt  old  Tory  not  actionable  per  se. 
Orofuids  for  remoTnl  frons  ofloe. 

Cited  in  Freeman  t.  Bourne,  170  Mass.  280,  30  L.RJL  510,  40  N.  £.  435,  hold 
ing  that  pendency  of  indictment  and  Terdict  of  guiltj  against  school  superin- 
tendent for  adultery  constitute  sufficient  grounds  for  his  remoraL 

7  AM.  DEC.  143,  BABTLET  ▼.  WAIiTER,  13  MASS.  267. 
What  ooBstltmlea  In^nrmbla  interest. 

Cited  in  Cumberland  Bone  Co.  t.  Andes  Ins.  Co.  64  Me.  466,  holding  that  one 
haying  an  equitable  interest  in  goods  has  an  insurable  interest  therein ;  DeForest 
v.  Fulton  F.  Ins.  Co.  1  Hall,  S4,  holding  that  commission  merchant  has  inanrable 
interest  in  goods  entrusted  him  for  sale;  Berry  t.  American  Cent.  Ins.  Co.  132  N. 
Y.  40,  28  A.  8.  R.  548,  30  N.  B.  254,  holding  that  one  oecui^ring  premises  under 
yertial  agreement  to  hold  for  life  and  keep  same  insured  has  insurable  interest; 
Holbrook  y.  American  Ins.  Co.  1  Curt.  C.  C.  103,  Fed.  Cas.  No.  6,580,  holding  that 
transaction  operating  as  a  mortgage  does  not  destroy  insurable  interest  assured 
had  prior  thereto;  Motley  y.  Manufacturer's  Ins.  Co.  20  Me.  337,  50  A.  D.  501. 
holding  that  mortgagee  may  maintain  action  on  policy  procured  by  lessee  for  hit 
benefit;  Eastern  R.  Co.  y.  Belief  F.  Ins.  Co.  08  Mass.  420,  to  point  tfant  rail- 
road's insuring  itself  from  losses  arising  under  its  statutory  liability  for  damages 
to  adjoining  property  is  a  case  of  reinsurance;  Murdoch  y.  Franklin  Ins.  Co.  33 
W.  Va.  407,  7  L.RJL  572,  10  8.  E.  777,  holding  that  charterer  of  barge  mny  insure 
it  for  his  own  and  its  owner's  protection. 

Cited  in  reference  notes  in  5  A.  8.  R.  163;  41  A.  8.  R.  350,  on  insurable  interest 
in  property. 

Cited  in  notes  in  13  E.  R.  C.  214,  on  insurable  interest;  20  A.  D.  515,  616,  on 
insurable  interest  of  consignee  or  bailee. 

Disinguished  in  Huth  y.  New  York  Mut  Ins.  Co.  8  Bosw.  538,  on  right  of 
charterer  to  insure  freight. 
Duty  of  assured  to  disclose  nnture  of  Interest. 

Cited  in  Tyler  y.  ifitna  F.  Ins.  Co.  12  Wend.  507;  ^tna  F.  Ins.  Co.  y.  T^^er,  16 
Wend.  385,  30  A.  D.  00, — ^holding  that  one  with  contract  for  deed  of  insured  prem- 
ises need  not  disclose  nature  of  his  interest. 

Distinguished  in  Ohl  y.  Eagle  Ins.  Co.  4  Mason,  300,  Fed.  Cas.  No.  10,471^ 
holding  parol  eridence  inadmissible  to  show  assured  was  sole  owner  where  ship^ 
papers  showed  he  was  joint  owner. 

7  AM.  DBO.  145,  STETSON  y.  KBMPTON,  13  MASS.  972. 
Trespass  for  Illegal  act. 

Cited  in  Taylor  y.  Alexander,  6  Ohio,  144,  holding  irregular  process  from  court 
having  jurisdiction  justification  to  constable;  Knox  y.  Knox,  12  N.  H.  352, 
holding  that  review  of  judgment  for  slander  may  be  prosecuted  against  adminis- 
trator. 

—  Tax  or  assessment. 

Cited  in  Cloutman  v.  Pike,  7  N.  H.  200,  holding  that  collector  to  justify  in  ac- 
tion of  trespass  must  show  tax  legally  granted ;  Nowell  y.  Tripp,  61  Me.  426,  14 
A.  R.  572,  holding  trespass  not  maintainable  against  legally  qualified  colleetor 
for  arrest  under  warrant  in  due  form ;  Mosher  v.  Robie,  1 1  Me.  135,  holding  as- 
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seMors  liable  in  trespass  for  adding  ooUector's  fees  to  sum  voted;   Walker  v. 

^      Cochran,  8  N.  H.  166,  holding  one  whose  property  is  taken  to  pay  excessive  tax 

-     may  maintain  trespass;  Upton  v.  Holden,  5  Met.  360,  holding  apparently  lawful 

•     warrant  sufficient  justification  in  action  of  trespass  for  levy;  Johnson  v.  Dole,  4 

N.  H.  478,  holding  warrant  to  collect  money  voted  by  school  district  whose  limits 

have  not  been  defined  no  protection;  Adams  v.  Mack,  3  N.  H.  493,  holding  plea 

justifying  sale  of  goods  for  payment  of  several  distinct  taxes  not  double;  Thames 

;:     Mfg.  Co.  V.  Lathrop,  7  Conn.  650,  holding  selectmen  liable  for  property  taken 

under  warrant  on  assessment  void  for  failure  to  file  lists;  Williams  v.  Brace, 

5  Conn.  190,  holding  mayor  signing  warrant  for  illegal  assessment  for  erection 

of  sidewalk  railing  liable  in  trespass;  Webber  v.  Aldrich,  2  N.  H.  461,  holding 

that  assumpsit  does  not  lie  for  money  paid  for  release  of  goods  illegally  taJcen 

under  warrant  of  distress. 

Cited  in  reference  notes  in  40  A.  D.  156,  on  liability  of  public  officers  for  en- 
forcement and  collection  of  illegal  tax;  16  A.  D.  422,  on  liability  of  assessors  for 
collecting  a  tax  illegally  assessed;  24  A.  D.  121,  on  liability  of  assessors  for  taking,' 
property  to  pay  illegal  tax. 

Cited  in  note  in  23  A.  D.  521,  on  liability  of  assessors  in  trespass  for  taking 
property  to  satisfy  unauthorized  tax. 

Distinguished  in  Taft  v.  Metcalf,  11  Pick.  466,  holding  trespass  not  maintain- 
able by  person  arrested  for  nonpayment  of  tax  against  clerk  wrongfully  certify- 
ing vote  to  assessors. 

Authority  of  manlcipality  to  incur  expense,  borrow  money,  etc. 

Cited  in  Willard  v.  Newburyport,  12  Pick.  227,  sustaining  power  to  provide 
for  support  of  public  clock;  Knapp  v.  Swaney,  66  Mich.  346,  66  A.  R.  397,  same 
as  to  stipulation  in  contract  for  withholding  of  payments  while  labor  claims  out- 
standing; Parrel  v.  Derby,  68  Conn.  234,  7  L.R.A.  776,  20  Atl.  460,  upholding 
right  to  oppose  petition  for  division  of  its  territory;  New  London  v.  Brainard,  22 
Conn.  652;  Hood  v.  Lynn,  I  Allen,  103, — denying  right  to  appropriate  money  for 
celebration  of  fourth  of  July;   Bergner  v.  Harrisburg,   I   Pearson    (Pa.)    291, 
denying  authority  «to  pay  expense  of  visit  of  President  of  United  States;  Huntress 
V.  Stratham,  46  N.  H.  409,  same  as  to  payment  to  procure  transfer  of  recruit 
under  enlistment  statute;  Tyler  v.  Pomeroy,  8  Allen,  480,  same  as  to  enlisting 
recruits  to  be  taken  to  camp;  Crowell  v.  Hopkinton,  46  N.  H.  9,  same  as  to  boun- 
ties to  volunteers;  Hooper  v.  Emery,  14  Me.  376,  denying  power  to  divide  among 
inhabitants  government  money  apportioned  to  state;  Gale  v.  South  Berwick,  61 
Me.  174,  same  as  to  reward  for  apprehension  of  murderer ;  Lemon  v.  Newton,  134 
Mass.  476,  denying  power  to  construct  sewers;  Swift  v.  Falmouth,  167  Mass.  116, 
45  N.  £.  184,  same  as  to  covenant  to  keep  open  a  water  course  into  a  private 
pond;  Louisiana  State  Bank  v.  Orleans  Nav.  Co.  3  La.  Ann.  294,  denying  power 
to  authorize  mayor  to  indorse  bonds  of  company;  Eufaula  v.  McNab,  67  Ala.  688, 
42  A.  R.  118,  same  as  to  purchase  of  land  for  holding  annual  fairs  of  private 
association;  Commercial  Nat.  Bank  v.  lola,  9  Kan.  689,  Appx.  2  Dill.  363,  Fed. 
Cas.  No.  3,061,  same  as  to  loan  of  credit  to  aid  private  persons  to  establish  manu- 
factories; Minot  V.  West  Roxbury,  112  Mass.  1,  17  A.  R.  52,  same  as  to  paying 
expenses  of  committee  directed  by  vote  to  petition  legislature  for  annexation  to 
another  town;  Coolidge  v.  Brookline,  114  Mass.  592,  same  as  to  money  to  oppose 
before  legislature  annexation  of  territory  to  another  town;  Wells  v.  Salina,  119 
N.  Y.  280,  7  L.R.A.  769,  23  N.  E.  870,  same  as  to  borrowing  money  to  prosecute 
action  commenced  by  taxpayers  to  restrain  enforcement  of  town  bonds;  Mack  v. 
Jones,  21  N.  H.  393,  denying  power  to  exempt  land  from  taxation;  Ex  parte  Bur- 
nett, 30  Ala.  461,  denying  power  to  fix  price  of  license  for  retailing  liquors;  Cush- 
ing  r.  Newburyport,  10  Met.  508,  holding  power  to  vote  money  for  support  of 
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•cbooU  Bot  rettricied  to  Umm  required  bj  statute;  Atty.  Gen.  v.  Stratton,  194 
Mam.  61,  9  L1UL(N.8.)  572,  79  N.  E.  1073,  10  A.  ft  E.  Ann.  Gas.  883,  boidiiig 
power  in  Maasachuaetts  to  remore  public  officers  limited  by  statute;  Police  Jnrj 
use  of  New  Orleans,  O.  ft  O.  W.  R.  Go.  ▼.  McDonogh,  8  La.  Ann.  341,  holding 
statute  for  subecription  by  municipality  to  stock  of  corporation  undertaking  in- 
ternal improvements  constitutional;  Parker  v.  Com.  4  Clark  (Pa.)  163,  7  Fa.  L.  J. 
214,  holding  statute  giving  citizens  of  counties  power  to  vote  discontinuanee  of  sale 
of  liquors  constitutional;  Shepard  v.  Wood,  13  How.  Pr.  47,  holding  that  supervis- 
ors of  New  York  have  no  authority  to  impose  tax  to  be  paid  Central  Park  oommis- 
sicmers ;  Salisbury  v.  Merrimack  County,  59  N.  H.  359,  holding  that  order  of  eounty 
commissioners  allowing  town  pauper  claim  bas  effect  of  judgment;  Clark  ▼.  Des 
Moines,  19  Iowa,  199,  87  A.  D.  428;  Webster  County  v.  Taylor,  19  Iowa,  117,— 
holding  municipality  not  estopped  after  issuance  of  warrant  upon  treasury  from 
setting  up  ii/(ni  vires;  Agawam  Nat.  Bank  v.  South  Hadley,  128  Mass.  503,  hold- 
ing action  not  maintainable  on  note  by  town  treasurer  for  money  borrowed  under 
improper  vote ;  Anthony  v.  Adams,  1  Met.  284,  holding  town  not  liable  for  flooding 
of  land  by  embankment  of  highway  erected  by  selectmen;  Gennan  Mut.  F.  Ins. 
Co.  V.  Franck,  22  Ind.  364,  on  validity  of  by-law  assented  to. 
Cited  in  reference  note  in  64  A.  D.  538,  on  source  of  municipal  power  to  tax. 
Cited  in  notes  in  8  A.  S.  R.  511,  on  what  impositions  may  be  sustained  as 
exercise  of  taxing  power;  8  L.RJ^.  284,  on  taxes  being  laid  for  public  purposes, 
and  not  for  private  interests;  7  A.  D.  151,  on  power  of  town  to  tax  as  statu toir; 
16  A.  8.  R.  370,  on  right  to  tax  for  public  defense;  14  L.ILA.  470,  on  furnishing 
soldiers  as  public  purpose  for  which  money  may  be  appropriated  or  raised  by 
taxation;  33  LuRJL  119,  on  lease  or  license  of  public  buildings  for  private  pur- 
pose. 

DiHtinguished  in  Cushing  v.  Stoughton,  6  Cush.  389,  holding  town  liable  for  legil 
services  rendered  committee  appointed  for  illegal  purpose. 
—  For  public  buildings. 

Cited  in  Rome  v.  McWilliams,  67  Ga.  106,  sustaining  power  to  erect  building 
for  police  headquarters,  council  chamber,  court  room,  clerk's  office,  townhall, 
engine  house;  Parker  v.  Concord,  71  N.  H.  468,  52  Atl,  1095,  same  as  to  purchase 
of  land  and  erection  of  public  hall;  Torrent  v.  Muskegon,  47  Mich.  115,  41  A.  R. 
715,  10  N.  W.  132,  same  as  to  erection  of  suitable  buildings  for  city  offices,  if  not 
contrary  to  charter;  Spaulding  v.  Lowell,  23  Pick.  71,  same  as  to  building  market 
house;  Friend  v.  Gilbert,  108  Mass.  408,  same  as  to  additional  compensation  to 
subcontractor  of  town  house;  Reynolds  v,  Waterville,  92  Me.  292,  42  Ail.  553, 
(disaenting  opinion),  on  authority  to  erect  city  hall;  Hodgdon  v.  Haverhill,  193 
Mass.  406,  79  X.  £.  830,  holding  that  legislature  may  authorize  municipality  to 
construct  armory;  State  ex  rel.  Milton  v.  Dickenson,  44  Fla.  623,  60  L.RJk.  539. 
33  So.  514,  1  A.  &  E.  Ann.  Cas.  122.  holding  statute  requiring  county  to  provide 
armory  for  militia  unconstitutional ;  Parsons  v.  Van  Wyck,  56  App.  Div.  329.  67 
N.  Y.  Supp.  1054,  upholding  statute  authorising  erection  of  soldiers'  and  sailoit* 
memorial  arch  in  New  York  city. 
~For  highways  and  bridges. 

Cited  in  Com.  v.  Wilder,  127  Mass.  1,  same  as  to  purchase  of  land  to  straighten 
and  grade  road  and  for  material ;  Montgomery  v.  Montgomery  k  W.  PI.  Road  Co. 
31  Ala.  76,  denying  power  to  aid  in  construction  of  plank  road;  Parsons  v.  Goshen, 
11  Pick.  396,  same  as  to  raising  money  to  aid  in  construction  of  county  xoaul: 
Abendroth  v.  Greenwich,  29  Conn.  356,  same  as  to  paying  part  expense  of  bridge 
over  stream  dividing  states;  Concord  v.  Boscawen,  17  N.  H.  465,  same  aa  to  rais- 
ing money  to  build  bridge  in  another  town;  Hobbe  v.  Lowell,  19  Pick.  405,  81  A. 
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D.  145  (diMenting  opinion),  on  authority  of  town  to  lay  out  highway;  Agawam  v. 
,      Hampden  County,  130  Mass.  528,  upholding  statute  authorizing  county  commis- 
sioners to  build  bridge  and  providing  for  payment  by  municipalities  benefited. 

—  For  fire  department. 

Cited  in  Smith  v.  Dedham,  144  Mass.  177,  10  N.  E.  782,  sustaining  power  to 
contract  for  water  for  fire  purposes;  Van  Sicklen  v.  Burlington,  27  Vt.  70,  same 
as  to  appropriation  for  fire  department;  Allen  y.  Taunton,  19  Pick.  485,  same  as  to 
repair  of  fire  engines  purchased  by  private  subscription. 

—  To  relieve  or  Indemnify  officers. 

Cited  in  Ford  v.  Clough,  8  Me.  334,  23  A.  D.  513,  same  as  to  release  of  treasurer 
from  liability;  Bancroft  v.  Lynnfield,  18  Pick.  566,  29  A.  D.  623,  same  as  to  in- 
demnity to  surveyor  for  expense  of  defending  action  for  drain  dug  to  test  ques- 
tion of  bounds  of  highway;  Pike  v.  Middleton,  12  N.  H.  278,  same  as  to  indemnity 
to  tax  collector  for  expense  of  defending  actions;  Merrill  v.  Plainfield,  45  N.  H. 
126,  same  as  to  paying  selectmen  for  costs  in  resisting  criminal  prosecutions  for 
refusal  to  insert  names  on  check  list;  Flood  v.  Leahy,  183  Mass.  232,  66  N.  E.  787. 
name  as  to  paying  counsel  to  procure  insertion  of  conditions  in  grant  of  location 
to  railway;  Gregory  v.  Bridgeport,  41  Conn.  76,  19  A.  R.  458,  same  as  to  indem- 
nity to  superintendent  of  wharves  for  defense  of  action  by  wharf  owner;  Thorndike 
V.  Camden,  82  Me.  39,  7  L.R.A.  463,  19  Atl.  95,  denying  power  to  refund  to  cot- 
lector  money  turned  in  for  tax  for  which  he  took  note. 
Validity  of  Uz. 

Cited  in  Sharpe  v.  Engle,  3  Okla.  10,  41  Pac.  346  (dissenting  opinion),  on  duty 
of  ofiBcer  levying  or  collecting  tax  to  keep  strictly  within  his  statutory  authority ; 
First  M.  E.  Soc.  v.  Brayton,  9  Allen,  248,  holding  tax  by  religious  society  partly 
assessed  for  purposes  not  named  in  deed  to  pew  owner  invalid;  Alvord  v.  Collin, 
20  Pick.  418,  holding  tax  valid,  though  one  item  of  assessment  was  in  excess  of 
tiie  amount  voted  therefor;  Stone  v.  Bean,  15  Gray,  42,  holding  highway  tax  void 
unless  one  sixth  assessed  on  polls,  though  poll  tax  exceeds  statutory  amount; 
VVorthen  v.  Badgett,  32  Ark.  496,  holding  that  court  cannot  treat  as  valid  part  of 
school  tax  not  exceeding  amount  authorized  by  law;  Beach  v.  Walker,  6  Conn. 
190,  holding  levy  of  execution  embracing  unauthorized  fees  wholly  void;   Kins- 
worthy  V.  Mitchell,  21  Ark.  145,  holding  sale  of  land  for  assessment  including 
taxes  paid  void;   Clarke  v.  Strickland,  2  Curt.  C.  C.  439,  Fed.  Cas.  No.  2,864, 
holding  that  assessment  of  larger  sum  than  granted  by  legislature  renders  whole 
tjkx  Toid;  Dogan  v.  Griffin,  51  Miss.  782,  holding  that  valid  title  to  realty  cannot 
be  obtained  by  sale  for  tax,  partly  illegal;  Tuttle  v.  Walton,  1  Ga.  43,  holding 
by-law  asserting  lien  on  stock  for  debts  due  company  binding  on  corporator. 
—  Vacation  or  abatement. 

Cited  in  Gordon  v.  Sanderson,  165  Mass.  375,  43  N.  E.  128,  holding  that  assessors 
may  abate  poll  tax  on  noninhabitant;  Harrington  v.  Glidden,  179  Mass.  486, 
88  A.  S.  R.  613,  61  N.  E.  54,  holding  abatement  exclusive  remedy  for  overvaluation 
of  assessment  of  personalty;  Re  Douglass,  46  N.  Y.  42,  12  Abb.  Pr.  N.  S.  161, 
holding  that  assessment  founded  on  resolution  passed  without  statutory  publica- 
tion will  be  vacated. 

7  AJME.  DEC.  161,  SANDFORD  ▼.  NlCUOIiS,  18  MASS.  S86. 
Validity  of  search  warrants  and  other  process. 

Cited  IB  Adams  v.  Vose,  1  Gray,  51,  holding  warrants  in  criminal  cases  included 
in  term  "precepts;'*  Clark  v.  Bragdon,  37  N.  H.  562,  holding  tax  warrant  against 
ni^»ri^>^  person  et  al.  void  on  face;  Perry  Mfg.  Co.  v.  Brown,  2  Woodb.  t  M.  440, 
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F«d.  Cu.  No.  11,016,  ]K>ldi]ig  want  of  teal  to  warrant  to  moMenger  in  iiiaolTeB^ 
prooeedin^i  fatal  to  yalidity;  Re  Hale,  139  Fed.  496,  holding  that  rabpona  cob- 
manding  produetioa  of  agreements,  letters,  telegrams,  reports,  other  writings, 
described  generically,  ocmstitutes  unreasonable  search;  Ex  parte  Brown,  7  Mo.  App. 
484  (dissenting  opinion),  on  sufficiency  of  description  of  papers  to  be  produced  in 
subpoena;  Greene  v.  Briggs,  1  Curt.  C.  C.  311,  Fed.  Cas.  No.  6,764,  holding  certain- 
ty in  respect  to  person  charged  essential  to  validity  of  criminal  process;  Johnson  t. 
Comstock,  14  Hun,  238,  holding  warrant  directing  search  of  bam,  houses  or  store 
▼oid  for  indefiniteness;  Meek  v.  Pierce,  10  Wis.  300,  holding  warrant  to  search 
bouse,  bam,  stables,  outhouses,  and  grain  stadu  of  particular  person  valid;  Down- 
ing V.  Porter,  8  Gray,  639,  holding  that  search  warrant  sufficiently  describes  li- 
quors as  about  hundred  gallons  of  gin;  Stockwell  v.  United  States,  3  Cliff.  284, 
Fed.  Cas.  No.  13,466,  holding  that  warrant  to  seise  books  concerning  franduleot 
importation  need  not  be  accompanied  by  complaint  or  affidavit;  Re  Horgnn,  16 
R.  I.  642,  18  AtL  279,  holding  that  Constitution  does  not  require  oomplmint  to 
describe  place  to  search  or  things  to  seise;  People  v.  Holcomb,  3  Park.  Crira. 
Kep.  666,  holding  search  warrant,  not  under  seal,  void,  affording  no  protection  to 
officer;  Moore  v.  Coze,  12  Pittsb.  L.  J.  N.  8.  70,  10  W.  N.  C.  135,  38  PhiU.  Leg. 
Int.  286,  holding  description  of  stolen  articles  in  search  warrant  as  ''jewelry  and 
other  personal  effect"  sufficient. 

Cited  in  reference  notes  in  46  A.  D.  666,  on  search  warrants;  10  A.  D.  125;  86 
A.  8.  R.  366, — on  essentials  of  search  warrant. 

Cited  in  notes  in  101  A.  8.  R.  331,  382,  on  designation  of  place  as  requisite  of 
search  warrant;  24  E.  R.  C.  10,  on  description  in  search  warrant;  II  LuILA.  378, 
on  effect  of  constitutional  provision  against  unreasonable  searches  and  seizore?; 

8  L.RJI.  620,  on  arrest  without  warrant. 
—  Liability  of  judge  i— ning. 

Cited  in  Bljrthe  v.  Tompkins,  2  Abb.  Pr.  468,  holding  justice  issuing  wmrrant, 
void  on  face,  liable  to  person  arrested;  Batchelder  v.  Whitcher,  9  N.   H.  239, 
holding  militia  captain  issuing  warrant  to  collect  fines  for  delinquencies  liable  in 
trespass  for  seizure. 
~  Liability  of  oaeer  executing. 

Cited  in  Chase  v.  Ingalls,  97  Mass.  624,  holding  officer  not  liable  for  arrest  on 
execution  not  disclosing  that  magistrate  is  attorney  for  judgment  creditor;  State 
ex  ret  Holliday  v.  King,  30  Ind.  App.  389,  66  N.  E.  86,  holding  sheriff  not  liable 
for  disbursing  surplus  under  foreclosure  decree  after  receiving  summons  therefor 
by  wife;  Wilmarth  v.  Burt,  7  Met.  267,  holding  officer  arresting  under  execution 
on  judgment  discharged  under  insolvent  law  not  liable  in  trespass;  Foster  v.  Wiky, 
2  Mich.  N.  P.  26;  Henline  v.  Reese,  64  Ohio  St.  609,  66  A.  8.  R.  736,  44  N.  £.  2®. 
— holding  oflker  with  knowledge  of  want  of  jurisdiction  justified  in  executing  proc- 
ess regular  on  face;  Cloutman  v.  Pike,  7  N.  H.  200,  holding  that  collector  mui^t 
show  tax  legally  granted  to  justify  distress;  Wasson  v.  Canfield,  6  Blackf.  406, 
holding  warrant  illegal  on  face  no  justification;  Batchelder  v.  Currier,  45  N.  H. 
460,  holding  that  trespass  will  lie  against  deputy  sheriff  making  arrest  under  roid 
warrant;  State  v.  Weed,  21  N.  H.  262,  63  A.  D.  188,  holding  officer  protected  by 
process  legal  upon  face,  though  issued  on  false  complaint;  Taylor  v.  Alexander,  6 
Ohio,  144;  State  v.  McNally,  34  Me.  210,  66  A.  D.  660,— holding  warrant  voidable 
for  irregularity,  issued  by  magistrate  having  jurisdiction,  protection  to  officer 
serving  it;  Melcher  v.  Scruggs,  72  Mo.  406,  holding  search  warrant,  re^ifalar  ob 
face,  protection  to  officer,  though  affidavit  not  in  compliance  with  statute. 

Cited  in  notes  in  21  A.  D.  196,  on  protection  of  officer  under  process  unless  it 
is  void  on  its  face;  21  A.  D.  201,  on  lack  of  protection  to  officer  «cecuting  process 
unfair  on  its  face. 
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7  AM.  DEC.  154,  COM.  ¥.  BOWEN,  18  MASS.  856. 
What  oonstltiiles  homicide. 

Cited  in  reference  notes  in  27  A.  S.  R.  810,  on  homicide  committed  In  perpetra- 
tion of  felony;  40  A.  8.  R.  732,  on  liability  for  killing  person  not  intended. 

Cited  in  note  in  90  A.  8.  R.  581,  on  unintentional  homicide  in  attempting 
suicide. 
— AdTising  suicide  aa. 

Cited  in  Burnett  v.  People,  204  111.  208,  98  A.  S.  R.  206,  66  LJt.A.  304,  68 
N.  E.  505,  holding  person  inducing  another  to  commit  suicide  by  taking  poison 
guilty  of  murder;  Com.  v.  Hicks,  118  Ky.  637,  82  8.  W.  265,  4  A.  4  E.  Ann. 
Cas.  1154,  holding  accessory  before  fact  to  suicide,  though  absent,  guilty  of  murder 
as  principal  in  second  degree;  Re  Charge  to  Grand  Jury,  2  Curt.  C.  C.  637, 
Fed.  Cas.  No.  18,250,  on  liability  of  person  adyising  suicide;  Com.  t.  Mink, 
123  Mass.  422,  25  A.  R.  109,  holding  person  accidentally  killing  another  pre- 
venting him  from  committing  suicide  guilty  of  homicide. 

Cited  in  notes  in  66  L.RJL.  304,  on  inciting  or  abetting  suicide;  66  L.R.A.  305, 
on  ordinary  persuasion  to  commit  suicide;  66  LJtJl.  305,  on  distinction  between 
principals  and  abettors  of  suicide. 

Distinguished  in  Com.  t.  Dennis,  105  Mass.  162,  holding  attempt  to  commit 
suicide  not  indictable. 
Objections  to  indictment. 

Cited  in  Com.  y.  Chiovara,  129  Mass.  480,  on  objections  to  indictment  not 
affecting  jurisdiction. 
Right  of  Jury  to  disregard  instructions. 

Cited  in  Com.  ▼.  Anthes,  5  Gray,  185,  on  power  of  jury  to  determine  questions 
of  law  against  instructions  of  court. 

7  AM.  DB€.  155,  WORCESTER  ▼.  EATON,  18  MASS.  871. 
AToidanoe  of  instriimont. 

Cited  in  White  ▼.  Graves,  107  Mass.  325,  9  A.  R.  38,  holding  that  release  of 
dower  cannot  be  ayoided  for  fraud  of  husband  without  showing  complicity  of 
grantee;  St  Louis,  V.  A  T.  H.  R.  Co.  y.  Terre  Haute  A  I.  R.  Co.  145  U.  B.  393, 
36  L.  ed.  738,  12  Sup.  Ct.  Rep.  953,  refusing  to  set  aside  uUra  vire$  railroad 
lease,  when  lessee  has  long  been  in  possession  and  paid  rent;  Forgy  y.  Merryman, 
14  Neb.  613,  16  N.  W.  836,  holding  that  grantee  of  mortgagor  cannot  question 
validity  of  mortgage;  Learned  v.  Riley,  14  Allen,  109,  holding  that  voluntary  ac- 
knowledgment of  deed  may  be  taken  by  justice  of  peace  out  of  county. 

Cited  in  note  in  6  E.  R.  C.  490,  on  rigbt  of  party  to  recover  money  paid  under 
an  illegal  contract. 
~For  duress. 

Cited  in  Bush  v.  Brown,  49  Ind.  573,  19  A.  R.  695,  holding  that  note  executed 
from  well  grounded  fear  of  illegal  imprisonment  may  be  avoided  for  duress; 
Fairbanks  v.  Snow,  145  Mass.  153,  1  A.  S.  R.  446,  13  N.  S.  596,  holding  that 
signing  of  note  induced  by  threats  of  husband  is  no  defense,  if  unknown  to  payee; 
Hovorka  v.  Havlik,  68  Neb.  14,  110  A.  S.  R.  387,  93  N.  W.  990,  holding  that  deed 
obtained  by  duress  may  be  avoided  by  entry  of  grantor  within  period  of  limita- 
tion; Arnold  v.  Grimes,  2  Iowa,  1,  holding  that  decree  canceling  deed  for  fraud 
and  duress  renders  it  void  from  date;  Central  Bank  v.  Copeland,  18  Md.  305, 
81  A.  D.  597,  holding  contract  executed  with  mind  so  subdued  by  harshness, 
short  of  legal  duress,  as  to  overpower  will,  void. 

Cited  in  note  in  26  A.  D.  378,  on  effect  of  duress. 
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—  By  Infaat. 

Cited  in  Bool  t.  Mix,  17  Wend.  119,  31  A.  D.  285;  Tucker  t.  MorelMui,  10 
Pet.  68,  9  L.  ed.  845,— holding  deed  of  infant  disaifimied  by  deed  to  another  alter 
majority;  Harria  t.  Cannon,  6  Ga.  382,  holding  deed  of  infant  avoided  kj  deed 
after  majority  without  entry,  if  in  poeeeetioo  or  land  vacant;  Roof  ▼.  Stidferd, 
7  Cow.  179t  holding  that  infant  cannot  avoid  contract  of  sale  until  he  beoomei 
of  age;  Nathans  ▼.  Arkwright,  06  Ga.  179,  holding  deed  of  infant  voidable  only; 
Law  V.  Long,  41  Ind.  586;  Kline  v.  Beebe,  6  Conn.  494,  holding  deed  by  infant, 
not  under  goremment  of  guardian,  for  valuable  consideration,  voidable;  Kendall 
V.  Lawrence,  22  Pick.  540,  holding  attachment  by  creditor  of  land  conveyed  by 
debtor  during  minority  does  not  disaffirm  conveyance. 

Cited  in  note  in   18   A.  S.  R.  668,  on  disaffirmance  of  contract  by   plea  of 
infancy. 
Illegal  agreements. 

Cited  in  reference  note  in  37  A.  R.  422,  on  agreements  in  violation  of  law. 
Validity  of  tranafer  to  monldpality. 

Cited  in  Com.  v.  Wilder,  127  Mass.  1,  holding  deed  to  town  of  land  for  road, 
unauthorised  by  vote,  not  void;  New  Shoreham  v.  Ball,  14  R.  I.  566,  holding  that 
municipality  may  acquire  realty  by  possession  for  other  than  municipal  purposes; 
Bangor  v.  Warren,  34  Me.  324,  56  A.  D.  657,  holding  deed  void  because  city  not 
authorised  to  receive  it  good  until  avoided  by  grantor;  ODonnell  v.  Smith,  142 
Mass.  505,  8  N.  E.  350,  upholding  power  of  selectmen  and  overseers  of  poor  to 
accept  gift  of  funds  for  benefit  of  town. 
Control  or  disposal  of  fund  by  munlotpallty. 

Cited  in  Higginson  ▼.  Turner,  171  Mass.  586,  51  N.  £.  172,  holding  that  dty 
of  Boston  is  trustee  of  fund  bequeathed  to  inhabitants  of  old  town  of  Boston; 
Hooper  v.  Emery,  14  Me.  375,  holding  that  town  has  no  right  to  divide  amosf 
inhabitants  money  repaid  by  government. 

7  AM.  DEC.  169,  COLBURN  v.  RICHARDS,  18  MASS.  41%. 
Diversion  or  obatrsotlon  of  stream. 

Cited  in  Elliot  v.  Fitohborg  R.  Co.  10  Cush.  101,  57  A.  D.  85,  holding  actios 
against  upper  riparian  proprietor  for  diversion  of  water  not  maintainable,  unlesi 
actual  perceptible  damage  caused;  Newhall  v.  Ireson,  8  Cush.  505,  54  A.  D.  790. 
holding  upper  proprietor  diverting  large  portion  of  stream  liable  to  lower,  thongb 
no  present  actual  damage  sustained;  Cook  v.  Hull,  3  Pick.  269,  15  A.  D.  208* 
denying  right  of  upper  proprietor  to  divert  water  for  irrigation,  thereby  impeding 
operation  of  old  mill;  Oarwoods  v.  New  York  C.  ft  H.  R.  R.  Co.  17  Hun,  356, 
enjoining  diversion  by  pipes  to  tanks  materially  reducing  grinding  power  of  mill: 
Farrell  v.  Richards,  30  N.  J.  Eq.  511 ;  Blanchard  v.  Baker,  8  Me.  253,  23  A.  D.  504. 
— holding  that  right  to  use  stream  must  be  so  exercised  as  not  to  unreasonably 
diminish  or  detain  water;  Runnels  v.  BuUen,  2  N.  H.  532,  holding  grantee  of 
half  of  milldam  liable  for  taking  more  than  half  of  water;  Winchell  v.  Clark. 
68  Mich.  64,  35  N.  W.  907,  holding  that  flooding  and  injury  to  water  privileges 
by  dam  is  nuisance  that  may  be  abated  by  removal;  Plumleigh  v.  Dawson,  6  n. 
544,  41  A.  D.  190,  holding  that  whole  stream  may  be  used  for  mill  if  water 
passes  from  land  in  natural  channel;  Lux  v.  Haggin,  69  Cal.  255,  10  Pac  674. 
holding  riparian  proprietors  entitled  to  reasonable  use  of  waters  of  stream  for 
purpose  of  irrigation;  Brown  v.  Chadboume,  31  Me.  9,  50  A.  D.  641,  holdiag 
that  person  may  recover  expenses  of  making  passage  for  logs  around  daa; 
Johnson  v.  Dunn,  134  Mass.  522,  holding  surveyor  removing  ice  in  water  coatwt 
on  private  land  causing  overflow  on  highway,  not  liable  to  owner;  Anderson  t. 
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CincinnAti  Southern  R.  Co.  86  Ky.  44,  9  A.  S.  R.  263,  5  S.  W.  49,  holding  railroad, 
building  dam  to  form  reservoir  to  supply  locomotives,  liable,  if  running  of  mill 
delayed;  Stein  t.  Burden,  29  Ala.  127,  66  A.  D.  394,  holding  fact  that  failure  to 
restore  water  to  natural  channel  is  due  to  interference  of  third  person  no 
excuse. 

Cited  in  reference  notes  in  16  A.  D.  417,  on  right  of  way  over  another's  land; 
43  A.  D.  269;  48  A.  D.  514,— on  right  to  enter  on  another's  land  and  remove  ob- 
structions from  stream;  39  A.  D.  692,  on  mill  owner's  right  to  go  upon  land  of 
another  to  remove  obstruction  to  stream. 

Cited  in  notes  in  79  A.  D.  643,  on  what  is  reasonable  use  of  water  for  irri- 
gation purposes  by  riparian  owner;  41  L.R.A.  742,  on  correlative  rights  as  between 
upper  and  lower  proprietor  to  use  water  of  stream  for  irrigation. 

7  AM.  DEO.  162,  FLINT  ▼.  SHELDON,  18  MASS.  448. 
Deed  as  mort^ai^e. 

Cited  in  Swetland  t.  Swetland,  3  Mich.  482,  holding  that  transaction  is  not 
mortgage  when  debt  extinguished  or  grantor  has  option  to  refund  money; 
Wendell  v.  New  Hampshire  Bank,  9  N.  H.  404,  holding  t^at  writing  not  under 
seal  by  grantee  that  absolute  deed  is  collateral  does  not  make  it  mortgage; 
Cook  V.  Johnson,  165  Mass.  245,  43  N.  E.  96,  holding  that  written  agreement  by 
grantee  to  turn  over  balance  over  note  on  sale  of  property  constitutes  mortgage; 
Bod  well  V.  Webster,  13  Pick.  411,  holding  that  simultaneous  escrow  bond  by 
grantee  to  reconvey  on  payment  of  loan  does  not  make  transaction  mortgage; 
Waite  v.  Dimick,  10  Allen,  364,  holding  evidence  that  transaction,  wherein 
grantee  agreed  to  reconvey  upon  repayment  of  advancement,  intended  as  loan, 
inadmissible;  Conwell  v.  Evill,  4  Blackf.  67,  holding  proof  that  price  one  third 
of  value  and  of  two  years'  possession  insufficient  to  raise  presumption  of  mort- 
gage; Reading  v.  Weston,  8  Conn.  117,  20  A.  D.  97;  Benton  v.  Jones,  8  Conn. 
186, — ^holding  parol  evidence  inadmissible  to  show  that  deed  was  intended  as 
mortgage;  Jackson  v.  Lodge,  36  Cal.  28  (dissenting  opinion),  on  parol  defeas- 
anoe  of  deed;  Bryan  v.  Bradley,  16  Conn.  474,  holding  that  conveyance  need  not 
be  accompanied  by  livery  of  seisin. 

Cited  in  note  in  18  E.  R.  C.  13,  as  to  test  whether  transaction  is  mortgage 
or  conditional  sale. 

Distinguished  in  Ferguson  v.  Sutphen,  8  111.  547,  holding  that  absolute  con- 
veyance may  be  shown  by  parol  evidence  to  be  mortgage. 
Usury  to  AToid  deed. 

Cited  in  Richardson  v.  Field,  6  Me.  35,  holding  evidence  of  usury  admissible 
to  defeat  title  of  purchaser  at  foreclosure  sale;  Hale  v.  Jewell,  7  Me.  435,  22 
A.  D.  212,  holding  evidence  that  part  of  consideration  of  deed  was  usurious 
debt,  inadmissible;  Charles  v.  Davis,  62  N.  H.  375,  holding  judgment  in  action  in 
which  usury  pleadable,  conclusive  evidence  of  legality  of  mortgage. 

Distinguished  in  Den  ex  dem.  Shober  v.  Hauser,  20  N.  C.  (4  Dev.  &  B.  L.)  91, 
holding  deed  made  in  trust  to  secure  usurious  loan  void;  Davisson  v.  Smith,  60 
W.  Va.  413,  55  S.  E.  466,  holding  that  deed  made  in  consideration  of  usurious 
debt  will  be  set  aside  in  equity. 

Denied  in  Reading  v.  Weston,  7  Conn.  409,  holding  that  absolute  deed  to  secure 
loan,  may,  as  between  parties,  be  avoided  by  evidence  of  usury. 
Parol  evidence  as  to  writing. 

Cited  in  reference  notes  in  12  A.  D.  169,  on  parol  evidence  to  affect  deeds  and 
other  written  contracts;  45  A.  D.  242,  on  parol  evidence  to  vary  writing  or  annex 
conditions  thereto;  16  A.  D.  702,  on  parol  evidence  to  explain  written  contracts; 
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20  A.  D.  79,  on  parol  eridence  to  oontnidict,  vary,  or  to  affeet  written  inatni- 
menta. 

DiBtinguialied  in  Hall  v.  Hall,  8  N.  H.  129,  holding  parol  evidenee  adminiUe 
to  show  grantee's  promise  to  account  to  grantor  if  be  sold  land  for  more  tlisB 
specified  amount. 
~As  to  tmst. 

Cited  in  Patton  v.  Beecher,  02  Ala.  579,  holding  that  trust  dependent  upon 
agreement  or  declaration  of  parties  cannot  be  established  by  parol  evidence;  Far- 
rington  v.  Barr,  36  N.  H.  86,  holding  parol  evidence  admissible  to  show  only  re- 
sulting trust;  Plummer  v.  Noble,  6  Me.  285,  holding  parol  evidence  inadmissibie 
to  show  trust,  when  deed  in  fee;  Brown  v.  Lunt,  37  Me.  423,  holding  evidence  ad- 
missible to  show  consideration  of  deed  executed  in  part  fulfilment  of  parol  trust ; 
Hunter  v.  Marlboro,  2  Woodb.  t  M.  168,  Fed.  Cas.  No.  6,908,  holding  continuance 
in  possession  till  death,  after  sale  for  inadequate  price,  prima  facie  eridenee  of 
trust;  Moore  v.  Moore,  38  N.  H.  382,  holding  parol  evidence  admissible  to  estab- 
lish fact  from  which  law  will  imply  trust;  Wentworth  v.  Shibles,  89  Me.  167,  36 
Atl.  108,  holding  evidence  inadmissible  to  prove  declarations  of  trust  in  absence 
of  allegations  of  fraud  or  equitable  estoppel;  Gerry  v.  Stimson,  60  Me.  I86» 
holding  evidence  inadmissible  to  convert  absolute  deed  into  trust  not  expressed 
therein;  Scoby  v.  Blanchard,  3  N.  H.  170,  holding  that  resulting  trust  may  be 
proved  by  parol  evidence;  Scituate  v.  Hanover,  16  Pick.  222,  holding  that  written 
permission  to  grantor  to  sell  on  payment  of  consideration  of  deed  operates  as 
trust. 
What  may  be  pleaded. 

Cited  in  Watkins  v.  State,  7  Mo.  334,  holding  that  matter  pleadabk  to  original 
action  cannot  be  pleaded  to  scire  facias  on  judgment;  Bullock  v.  Ballew,  9  Tex. 
498,  holding  that  matter  of  defense  antedating  judgment  cannot  be  pleaded  in 
action  thereon. 

7  AM.  DBO.  169,  GRBEN  ▼.  KKMP,  IS  MASS.  615. 
Who  may  mine  ^entkm  of  invalidity. 

Cited  in  Bennett  ▼.  Bates,  94  N.  Y.  854,  holding  grantee  of  land  nasomiag 
mortgage  precluded  fnMn  disputing  validity;  Farmers'  Loan  A  T.  Co.  ▼.  Pean 
PUte  Glass  Co.  56  LJLA.  710,  43  C.  C.  A.  114,  103  Fed.  132,  on  right  of  purchaser 
of  equity  of  redemption  to  question  validity  of  mortgage;  Hackensack  Water  Ca 
V.  De  Kay,  36  N.  J.  Eq.  548,  holding  purchaser  at  receiver's  sale  not  estopped 
from  contesting  validity  of  prior  mortgage;  Fletcher  v.  Stone,  3  Pick.  250,  holding 
that  joint  sale  of  several  rights  in  equity  of  redeeming  several  parcels  cannot  be 
avoided  by  stranger;  Howard  v.  Chase,  104  Mass.  249,  holding  mortgagees  in 
mortgage  subject  to  prior  one,  entitled  to  redeem  only  and  cannot  contest  prior 
mortgage  because  unrecorded;  Irwin  v.  Marquett,  26  Ind.  App.  383,  84  A.  S.  R. 
297,  59  N.  E.  38,  holding  check  for  gambling  debt  void  even  in  hands  of  bona 
fide  holder  for  value;  Ellsworth  ▼.  Mitchell,  31  Me.  247,  holding  that  contract  vio- 
lating statute  cannot  be  effectually  resisted  by  stranger;  Toledo,  St.  L.  A  K.  C. 
R.  Co.  V.  Continental  Trust  Co.  36  C.  C.  A.  155,  95  Fed.  497,  holding  that  subse- 
quent creditors  of  railroad  cannot  attack  validity  of  its  bonds;  Roller  v.  Murray, 
107  Va.  527,  59  S.  E.  421,  holding  that  person  assuming  client's  part  of  cham- 
pertous  contract  may  assert  illegality  in  action  thereon ;  Sutton  v.  Aiken,  62  Ga. 
733,  holding  conveyance  by  wife  and  husband  of  her  land  to  pay  his  debt  void; 
Merritt  v.  Millard,  4  Keyes,  209,  3  Abb.  App.  Dec  291,  holding  that  when 
A  gives  C  money  for  B  under  ill^^al  contract,  illegality  is  unavailable  to  C.- 
Boyd V.  Blankman,  29  Cal.  19,  87  A.  D.  146,  hoWing  purchase  by  administrator 
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voidable  at  election  of  heirs  only;   Gee  v.  Moore,   14  Cal.  472,  holding  that 
invalidity  of  sale  by  husband  alone  goes  only  to  extent  essential  to  protect 
homestead;  Hunt  v.  Wright,  47  N.  H.  396,  93  A.  D.  451,  holding  that  chiimants 
under  deeds  from  common  grantor  providing  that  property  be  held  without  division 
estopped  to  demand  partition;  Melms  v.  Pabst  Brewing  Co.  93  Wis.  153,  57  A. 
S.  R.  899,  66  N.  W.  518,  holding  executors'  deed  to  purchaser  for  executor 
voidable  only,  and  subject  to  impeachment  by  interested  party  only;  Terrill  v. 
Auchauer,  14  Ohio  St.  80,  holding  that  purchase  by  appraiser  at  judicial  sale 
can  only  be  avoided  by  direct  proceeding  by  interested  party;  Southern  v.  Men- 
dum,  5  N.  H.  420,  holding  that  interest  of  mortgagee  passes  by  transfer  of  note 
as  incident  to  debt;  Russell  v.  Dudley,  3  Met.  147,  holding  that  purchaser  of 
equity  of  redemption  cannot,  by  proving  mortgage  fraudulent,  hold  estate  in  fee; 
Com.  V.  Weiher,  3  Met.  445,  holding  that  occupant,  not  claiming  under  owner, 
cannot  defend  indictment  by  want  of  notice  of  road  proceedings;  Richardson  v. 
Washington  Bank,  3  Met.  536,  holding  transferee  of  right  of  redemption  from 
execution  not  entitled  to  benefit  of  collateral  security;  Smith  v.  Johns,  3  Gray, 
517,  holding  mortgage  admissible  without  production  of  note  to  show  mortgagee's 
title  to  justify  alleged  trespass;  White  v.  Iselin,  26  Minn.  487,  6  N.  W.  359, 
holding  purchase  indirectly  by  guardian  not  void,  but  only  voidable  by  parties 
interested;  Gerrish  v.  Mace,  9  Gray,  235,  holding  that  purchaser  on  execution  of 
equity  of  redemption  attached  as  fraudulently  conveyed  may  avoid  fraudulent 
conveyance;  Housatonic  Bank  v.  Martin,  1  Met.  294,  holding  that  mortgagees 
may  deny  validity  of  prior  mortgage  void  as  constituting  preference  over  credi- 
tors; Bishop  V.  Kent  k  S.  Co.  20  R.  I.  680,  41  Atl.  255,  holding  that  mortgage  by 
corporation  in  violation  of  charter  can  be  attacked  by  stockholders,  not  by  cor- 
poration or  creditors;  Beecher  v.  Marquette  k  P.  Rolling  Mill  Co.  45  Mich.  103, 
7  N.  W.  695,  holding  that  grantee  of  purchaser  of  equity  of  redemption  cannot 
question  unauthorized  corporate  mortgage. 

~  On  cromid  of  usury. 

Cited  in  People's  Sav.  Bank  k  Bldg.  Asso.  ▼.  Collins,  27  Conn.  142;  Morris  v. 
Floyd,  5  Barb.  130;  Hill  v.  Alliance  Bldg.  Co.  6  S.  D.  160,  55  A.  S.  R.  819,  60 
N.  W.  752;  Shankland  v.  Nelson,  1  Tenn.  Ch.  459;  Cramer  v.  Lepper,  26  Ohio  St 
59,  20  A.  R.  756, — holding  that  purchaser  assuming  mortgage  as  part  of  consider- 
ation cannot  defend  against  mortgage  on  ground  of  usury;  Dix  v.  Van  Wyck, 
2  Hill,  522,  holding  that  sheriff  may  show  prior  mortgage  usurious  in  defense 
to  replevin  for  goods  taken  on  execution;  Shufelt  v.  Shufelt,  9  Paige,  137,  37  A. 
D.  381;  Knickerbocker  L.  Ins.  Co.  v.  Nelson,  78  N.  Y.  137,— holding  that  pur- 
chaser of  equity  of  redemption  cannot  interpose  defense  of  usury;  Pritchett  v. 
Mitchell,  17  Kan.  355,  22  A.  R.  287,  holding  that  second  mortgagee  cannot  plead 
usury  to  defeat  or  postpone  lien  of  first  mortgage;   Carmichael  v.  Bodfish,  32 
Iowa,  418,  holding  that  judgment  creditors  of  mortgagor  cannot  interpose  usury; 
Union  Nat.  Bank  v.  International  Bank,  123  111.  510,  14  N.  £.  859,  holding  that 
second  mortgagee,  not  in  possession,  cannot  interpose  defense  of  usury ;  Valentine 
V.  Fish,  45  111.  462;  Henderson  v.  Bellew,  45  111.  322,~holding  that  purchaser  of 
land  expressly  subject  to  mortgage  cannot  set  up  usury;  Brolasky  v.  Miller,  9 
N*.    J.  Eq.  807,  holding  that  second  mortgagee  purchasing  upon  sale  on  decree 
pro  oonfesso  foreclosing  first  mortgage  may  plead  usury;  Brolasky  v.  Miller,  8 
N'.  J.  Eq.  789,  holding  that  purchaser  at  execution  sale  subject  to  mortgage  may 
take  advantage  of  usury;  Wells  v.  Chapman,  13  Barb.  561,  holding  that  purchaser 
at  judicial  sale  made  subject  to  mortgage  cannot  allege  usury;  Vette  v.  Geist, 
155  Mo.  27,  55  8.  W.  871,  holding  that  collector  of  mortgage  cannot  set  up  usury 
in   action  for  proceeds;  Knidcerbocker  L.  Ins.  Co.  v.  Nelson,  7  Abb.  N.  C.  170, 
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holding  that  mortgmgor  celling  subject  to  mortgage  and  repurchaaing  witboot 
aawiming  mortgage  anew  may  plead  usury;  Schermerhom  v.  American  !«.  Ina.  4 
T.  Co.  14  Barb.  131,  holding  that  bankrupt  repurchasing  his  property  on  assignee's 
sale  can  take  adrantage  of  usury  in  his  prior  mortgage;  Chamberlain  ▼.  Dempaey, 
9  Boaw.  212,  14  Abb.  Pr.  241,  holding  that  grantee  of  mortgagor  acquiring  title 
in  hostility  to  mortgage  may  set  up  usury;  American  Rubber  Co.  v.  Wilson,  53 
Mo.  App.  666,  holding  that  attachment  creditor  may  defend  against  debtor's 
mortgage  on  ground  of  usury;  Warwick  v.  Dawes,  26  N.  J.  Eq.  548,  holding  that 
purchaser  on  foreclosure  treating  prior  mortgage  as  valid,  cannot  set  up  original 
usurious  taint;  Richardson  t.  Field,  6  Me.  35,  holding  that  mortgagor  may  met 
up  usury  in  note  to  defeat  title  of  purchaser  at  foreclosure  sale;  Turner  v.  Mer- 
chants' Bank,  126  Ala.  397,  28  So.  469,  holding  that  purchaser  of  land  at  ese< 
cution  sale  has  rights  of  execution  debtor  to  cancel  mortgage  for  usury;  Eweil 
T.  Daggs,  108  U.  S.  143,  27  L.  ed.  682,  2  Sup.  Ct.  Rep.  408,  holding  mortgage  in 
violation  of  statute  against  usury  voidable  only;  Lee  v.  Feamster,  21  W.  Va. 
108,  45  A.  R.  549,  holding  that  creditor  secured  by  second  trust  deed  on  same 
property  cannot  plead  usury  against  creditor  secured  by  first;  Petteraon  v. 
Berry,  60  C.  C.  A.  610,  125  Fed.  902,  holding  mortgage  not  subject  to  defense 
of  usury  where  interest  is  l^gal  at  time  of  foreclosure;  Davis  v.  Tandy,  107  Mo. 
App.  437,  81  S.  W.  457,  holding  defense  of  usury  not  open  to  owner  in  metion 
by  chattel  mortgagee  for  conversion ;  Yardley  v.  New  York  Guaranty  k  Indemnity 
Co.  I  Flipp.  551,  Fed.  Cas.  No.  18,125,  holding  that  stranger  cannot  set  up  usury 
as  defense;  Scofield  v.  McNaught,  52  Ga.  69  (dissenting  opinion),  on  availability 
of  usury  to  grantee  of  purchaser  under  usurious  contract;  Watson  v.  McClana- 
han,  13  AU.  57,  holding  that  legatee  cannot  all^;e  usury  in  transaction  be- 
tween testatrix  and  executor;  Williams  v.  Tilt,  36  N.  Y.  319,  holding  that  usur- 
ious agreement  cannot  be  assailed  by  one  not  party,  nor  claiming  under  party; 
Green  v.  Morse,  4  Barb.  332,  holding  that  assignees  cannot  refuse,  on  ground  ol 
usury,  payment  of  debt  directed  in  assignment  for  creditors. 

Cited  in  notes  in  55  A.  D.  399,  on  defense  of  usury;  6  A.  D.  27,  on  constmctioB 
of  U8\iry  statutes;  55  A.  S.  R.  833,  as  to  whom  mortgage  is  void  for  osury; 
8  L.RJl.(N.S.)  815,  on  rig^t  of  vendee  of  land  subject  to  lien  to  raise  question 
of  usury. 
Validity  of  mortgage  executed  to  foreign  corporation. 

Cited  in  Mutual  Ben.  L.  Ins.  Co.  v.  Winne,  20  Mont.  20,  49  Pac.  446,  holding 
mortgage  executed  to  foreign  corporation  failing  to  file  certificate  entitling  it  to 
do  business  voidable. 
Mortgagee's  rights  after  condition  broken. 

Cited  in  reference  notes  in  7  A.  D.  99,  on  mortgagee's  remedy  after  conditioo 
broken;  38  A.  D.  485,  on  rights  of  mortgagee  in  fee  to  possession  and  use  of  prem- 
ises. 
Judgment  for  posaeaalon. 

Cited  in  Treat  v.  Pierce,  53  Me.  71,  holding  that  mortgagee  may  declare  on  own 
seisin  and  have  judgment  for  possession;  Briggs  v.  Sholes,  14  N.  H.  262,  holding 
that  mortgagee  may  bring  general  writ  of  entry,  counting  on  his  own  seisin; 
Hobart  v.  Sanborn,  13  N.  H.  226,  38  A.  D.  483,  holding  that  fact  that  oonditiQa 
is  partly  broken  does  not  limit  right  of  mortgagee  to  judgment  of  possesstoa; 
Fletcher  v.  Cary,  103  Mass.  475,  holding  that  ^try  to  foreclose  mortgage  is  not 
waived  by  mortgagee's  obtaining  judgment  for  possession;  Richardson  v.  Hil- 
dreth,  8  Cush.  225,  holding  that  administrator  of  mortgagee  may  maintain  writ 
of  entry  to  recover  f  >Bses8ion;  Brown  v.  Cram,  1  N.  H.  169,  holding  that  mort- 
gagee may  enter,  obtain  possession  and  take  profits  until  oondition  perfomsd. 
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Distinguished  in  Gray  v,  Jenks,  3  Mason,  520,  Fed.  Caa.  No.  5,720,  holding  that 
mortgagee  of  satisfied  mortgage  cannot  maintain  action  to  recover  possession 
against  mortgagor. 

Constraction  of  statute. 

Cited  in  Maynard  v.  Johnson,  2  Nev.  25,  holding  that  such  construction  ought 
to  be  giyen  as  will  not  suffer  statute  to  be  eluded. 

7  AM.  DEC.  172,  OYSTEAD  v.  SHED,  18  MASS.  520. 
Inconsistency  In  pleading. 

Cited  in  Dunklee  v.  Goodenough,  66  Vt.  257,  26  Atl.  988,  holding  that  plaintiff 
cannot,  by  his  replication,  both  deny  and  confess  and  avoid  a  plea. 
I>we]llng  as  protection  from  process. 

Cited  in  Gordon  v.  Clifford,  28  N.  H.  402,  holding  dwelling  house  of  son-in-law 
to  which  plaintiff  moved  to  avoid  payment  of  tax,  no  protection ;  Swain  v.  Mizner, 

8  Gray^  182,  60  A.  D.  244,  holding  that  officer  cannot  break  bpen  door  of  tenant's 
apartment  to  attach  third  person's  property;  Day  v.  Lawrence,  167  Mass.  371,  45 
K.  E.  751,  holding  that  exemption  of  household  furniture  from  taxation  includes 
that  used  in  sleeping  rooms  by  boarders. 

Cited  in  notes  in  61  A.  D.  155,  on  breaking  open  doors  to  effect  arrest  in  execu- 
tion of  civil  process;  61  A.  D.  158,  on  disclosure  of  purpose  and  demand  for  admit- 
tance before  breaking  in  outer  door  in  execution  of  civil  process. 

Distinguished  in  Robbins  v.  Bangor  R.  t  Electric  Co.  100  Me.  496,  1  L.R.A.(N. 
S.)  963,  62  Atl.  136,  holding  boarding  house  occupied  by  family  not  "dwelling 
house  containing  family." 
Members  of  family. 

Cited  in  Dodge  v.  Boston  k  P.  R.  Co.  154  Mass.  299,  13  L.R.A.  318,  28  N.  E. 
243,  denying  rights  of  grandchild,  after  moving,  under  pass  to  grantor  of  right  of 
way  and  "family." 

7  AM.  DEC.  176,  WIGGINS  v.  AMORY,  14  MASS.  1. 
Barratry. 

Cited  in  Phoenix  Ins.  Co.  v.  Moog,  78  Ala.  284,  56  A.  R.  31,  holding  that  master, 
part  owner  of  vessel,  may  ccnnmit  barratry  by  wilful  destruction  of  vessel  in  fraud 
of  other  owners;  Joy  v.  Allen,  2  Woodb.  &  M.  303,  Fed.  Cas.  No.  7,552,  holding 
crew  not  answerable  to  other  owners  for  barratry  of  master. 

Cited  in  reference  notes  in  13  A.  D.  360;  37  A.  D.  286;  59  A.  D.  191,— on  what 
Is  barratry;  52  A.  D.  352,  on  what  constitutes  barratry  and  insurance  against 
loss  from. 

Cited  in  note  in  14  E.  R.  C.  356,  on  acts  of  master  of  ship  or  marines  as  consti- 
tuting barratry  so  as  to  relieve  insurers  from  liability  for  loss. 
Effect  of  dCTlation. 

Cited  in  note  in  58  A.  D.  674,  on  effect  of  marine  insurance  policy  of  necessary 
deviation. 

7  AM.  DEC.  182,  WOOD  v.  NEW  ENGIiAND  M.  INS.  CO.  14  BfASS.  SI. 

Construction  of  marine  insurance  policy. 

Cited  in  Eyre  v.  Marine  Ins.  Co.  6  Whart.  247,  denying  liability  of  underwriters 
after  year  for  loss  in  gale,  not  on  voyage  to  destination;  Merchants'  Ins.  Co.  v. 
Edmond,  17  Gratt.  138,  holding  American  insurer  of  cargo  liable  for  loss  from 
capture  by  American  vessel. 

Distinguished  in  Cole  v.  Union  Mut.  Ins.  Co.  12  Gray,  501,  74  A.  D.  609,  holding 
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that  policy  term ina tea  when  ahip,  after  year,  arrivet  at  place  to  take  oAigo,  tlioag^ 

not  a  port  or  deatination. 

—  Meaainc  of  term  "at  seA*'  or  "on  paasace.'* 

Cited  ia  Union  Int.  Co.  y.  Tyaen,  8  Hill,  118,  holding  that  vessel,  lying  is  ^anl 
oonununicating  with  ocean,  ready  and  intending  to  proceed,  is  ''at  sea;"  American 
Ins.  Co.  T.  Button,  24  Wend.  330,  holding  vessel  not  "at  sea,"  when  in  port  for  re- 
pairs; Bowen  v.  MerchanU'  Ins.  Co.  20  Pick.  275,  32  A.  D.  213,  holding  vessel  ''at 
sea,"  though  at  anchor  after  unsuccessful  attempt  to  leave  port;  Washington  Ina. 
Co.  V.  White,  103  Mass.  238,  4  A.  R.  543,  holding  vessel  not  "on  passage**  when  at 
port  of  entry  for  destination,  though  hundred  miles  distant. 

Cited  in  reference  notes  in  32  A.  D.  215,  as  to  when  insured  vessel  is  to  be  con- 
sidered "at  sea;"  74  A.  D.  610,  as  to  when  vessel  is  "on  her  passage"  or  *^mt  sea" 
within  insurance  policy. 

Distinguished  in  Button  v.  American  Ins.  Co.  7  Bill,  321,  holding  vessel  not 
"at  sea,"  when,  after  reaching  destination,  goes  to  another  port  and  is  detained  for 
repairs. 

7  AM.  DEC.  ISS,  OATETTT  v.  BETHUNE,  14  MASS.  49. 
Easement  by  prescription. 

Cited  in  Simpson  v.  Coe,  4  N.  B.  301,  holding  that  right  to  h^bage  may  be 
claimed  and  sustained  by  prescription  in  New  Bampshire ;  Smith  v.  Bigfoee,  12  Vt. 
113,  holding  that  right  of  way  cannot  be  prescribed  for  from  use  otherwise  ex- 
plained; Bdson  V.  Munsell,  10  Allen,  557,  holding  that  easement  in  lunstle^s  land 
cannot  be  acquired  by  prescription  until  action  by  him  for  land  barred;  Flora  v. 
Carbean,  38  N.  Y.  Ill,  holding  that  use  must  be  adverse,  not  by  leave,  under  claim 
of  right  with  knowledge  of  owner;  Van  Bom  v.  Stuyvesant,  50  Misc.  432,  100  N. 
Y.  Supp.  547,  holdisg  ornamental  encroachments  of  stoops  of  several  houses  in 
row  on  adjoining  line  not  adverse;  Downer  ▼.  Dana,  19  Vt  338,  holding  jail  limits 
established  by  flfteen-year  custom  of  prisoners  treating  marked  tree  as  limito; 
Rowell  V.  Montville,  4  Me.  270,  holding  twenty  years  adverse  appropriation  of 
land  as  road  necessary  to  raise  presumption  of  grant;  Day  v.  Allender,  22  Md. 
511,  holding  no  presumption  of  grant  of  private  way,  what  oi joyed  in  ooounon 
with  others;  Miller  v.  Oarlock,  8  Barb.  158,  holding  that  twenty  year's  continuous, 
uninterrupted,  exclusive  use  of  way  becomes  adverse,  sufficient  to  raise  presump- 
tion of  grant;  Atherton  v.  Johnson,  2  N.  B.  31,  on  possession  warranting  jury  in 
presuming  grant;  Pierre  v.  Femald,  26  Me.  436,  46  A.  D.  573,  holding  eas^nent  is 
light  not  acquired  by  twenty  years  unobstruction  of  windows;  Charles  River 
Bridge  v.  Warren  Bridge,  7  Pick.  344,  holding  that  grantee  is  to  have  everything 
essential  to  taking  and  enjoyment  of  thing  granted;  Wynn  v.  Garland,  19  Ark. 
23,  68  A.  D.  100,  holdisg  that  easement  is  privilege  in  another's  land,  without 
profit,  arising  by  deed  or  prescription;  Pritchard  v.  AUcinson,  4  N.  B.  9,  holding 
inference  of  dedication  deducible  from  seventeen  years  constant  use  of  rond  with- 
out owner's  objection;  McBryde  v.  Sayre,  86  Ala.  458,  3  L.R.A.  861,  5  So.  791, 
denying  interference  by  equity  with  obstruction  of  old  way  become  oppressive  by 
change  in  uses  of  dominant  estate;  Dillman  v.  Boffman,  38  Wis.  559,  holdii^ 
mutual  easement  in  common  halls  and  stairs  of  building  extinguished  by  pnrtitioD; 
Rosser  v.  Bunn,  66  Ala.  89,  holding  use  of  ways  over  unreclaimed  lands,  in  early 
settlements,  no  evidence  of  dedication. 

Cited  in  reference  notes  in  20  A.  D.  526,  on  prescriptive  right  to  easement;  13 
A.  D.  440,  on  acquisition  of  easement  by  operation  of  statute  of  limitatitMis;  67 
A.  D.  240,  on  period  necessary  to  raise  presumption  of  grant  of  easement;  59  A.  D. 
746,  on  long  user  as  presumption  of  right  to  easement;  57  A.  D.  299,  <m  presuap- 
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tion  of  grant  from  owners  of  land  from  long  use  of  road  by  public;  33  A.  D.  714, 
on  establishment  of  street  or  way  by  dedication  or  uninterrupted  use. 

Cited  in  notes  in  13  L.R.A.  126,  on  easements;  15  L.R.A.(N.S.)  1190,  on  essen- 
tial elements  in  adverse  possession;  15  L.R.A.(N.S.)  1208,  1211,  on  claim  of  right 
as  essential  element  in  adverse  possession;  15  LJft.A.(N.S.)  1181,  on  necessity  of 
color  of  title,  when  not  expressly  made  a  condition  by  statute,  to  found  title  by 
adverse  possession. 
—  In  waters  or  water  rights. 

Cited  in  Campbell  v.  Smith,  8  N.  J.  L.  140,  14  A.  D.  400,  holding  twenty  years 
adverse  possession  of  diverted  stream  necessary  to  defeat  proprietor  of  ancient 
channel;  Post  v.  Pearsall,  22  Wend.  425,  denying  acquisition  of  public  from  forty 
years'  user  of  right  to  use  land  adjoining  navigable  waters  as  public  landing; 
Thorpe  v.  Corwin,  20  N.  J.  L.  311,  holding  that  twenty  years  peaceable  enjoyment 
of  diverted  stream  raises  only  presumption  of  grant,  rebuttable  by  intervening  dis- 
abilities; Stillman  v.  White  Rock  Mfg.  Co.  3  Woodb.  &  M.  539,  Fed.  Cas.  No. 
13,446,  holding  grant  not  presumed  from  fifteen  years  diversion  of  water,  when 
complainants  frequently  remonstrated;  Hazard  v.  Robinson,  3  Mason,  272,  Fed. 
Cas.  No.  6,281,  holding  twenty  year's  possession  of  easement  in  water  course  prima 
facie  presumption  of  right;  Hammond  v.  Zehner,  23  Barb.  473,  holding  presump- 
tion of  claim  of  right  adverse  and  not  by  leave  from  twenty  years'  maintensnce  of 
milldam,  unexplained ;  Mabie  v.  Matteson,  17  Wis.  1,  denying  easement  in  millrace 
in  favor  of  one  estate  against  another,  when  both  belong  to  same  owner. 
Grant  of  easement. 

Cited  in  Muscogee  Mfg.  Co.  v.  Eagle  &  Phoenix  Mills,  126  Ga.  210,  7  L.R.A.(N. 
S.)  1139,  54  S.  £.  1028,  holding  that  grant  with  appurtenances  does  not  pass  un- 
used right  of  power  from  dam ;  May  v.  Smith,  3  Mackey,  55  denying  way  to  alley 
by  conveyance  with  appurtenances  of  portion  of  lot  between  street  and  alley; 
Booelll  Bros.  v.  Blakemore,  66  Miss.  136,  14  A.  S.  R.  650,  5  So.  228;  Oliver  v. 
Hook,  47  Md.  301, — holding  that  words  "all  privileges  and  appurtenances  will  not 
create  new  right  of  way;  Tabor  v.  Bradley,  18  N.  Y.  109,  72  A.  D.  498,  holding 
that  grant  without  knowledge  of  milldam  does  not  convey  right  of  flooding  land 
of  grantor;  Woodhull  v.  Rosenthal,  61  N.  Y.  382,  holding  that  word  appurtenances 
doea  not  pass  land  not  embraced  in  description  in  conveyance;  Barber  v.  Nye,  65 
N.  Y.  211  (dissenting  opinion),  on  limitation  of  easement  by  grant  to  terms  there- 
«f. 

Cited  in  reference  notes  in  21  A.  S.  R.  656,  on  construction  of  grant  of  easement; 
30  A.  D.  278,  on  presumption  of  grant  of  right  of  way. 

Cited  in  note  in  10  E.  R.  C.  58,  on  implied  grant  of  easement. 
Way  of  necessity. 

Cited  in  Woodworth  v.  Raymond,  51  Conn.  70,  holding  that  way  of  necessity 
cannot  exist,  when  no  party  ever  seized  of  both  parcels  at  same  time;  Cooper  v. 
Maupin,  6  Mo.  624,  35  A.  D.  456,  denying  way  from  necessity  from  one  part  to 
another  of  tract  over  another's  land;  Lankin  v.  Terwilliger,  22  Or.  97,  29  Pac.  268, 
holding  that  grantee  cannot  create  necessity  for  way,  unnecessary  at  time  of  con- 
veyance, by  selling  subdivisions  of  land;  Dawson  v.  St.  Paul  F.  &  M.  Ins.  Co.  15 
Minn.  136,  Gil.  102,  2  A.  R.  109,  denying  way  of  necessity  to  street,  when  portion 
of  land  boimded  by  another  street;  Nichols  v.  Luce,  24  Pick.  102,  35  A.  D.  302, 
holding  that  right  of  way  of  necessity  is  founded  on  implied  grant;  Outerbridge 
T.  Phelpe,  13  Jones  &  S.  555,  denying  way  by  necessity  to  offices,  when  direct  and 
abundant  access  obtainable  by  erection  of  stairway;  Grammar  School  v.  Jeffrey's 
Neck  Pasture,  174  Mass.  572,  55  N.  E.  402,  holding  that  right  of  way  by  necessity 
exists  when  way  by  water  does  not  answer  all  requirements;  Schmidt  v.  Quinn,  136 
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Mmaa.  676,  holding  waj  bj  neeeesity  created,  where  dominant  estate  set  off  oe 
exeentioo  and  no  way  described  therein;  Oliver  v.  Pitman,  98  Mass.  46,  denying 
right  of  way  by  necessity,  when  strip  of  land  bounded  on  side  by  street;  Carbrey 
y.  Willis,  7  Allen,  M4,  83  A.  D.  688,  denying  easement  in  drain  by  implication 
tiirongh  necessity  if  similar  privilege  securable  by  reasonable  trouble  and  expense; 
Onterbridge  ▼.  Phelps,  13  Abb.  N.  C.  117,  68  How.  Pr.  77,  denying  urban  serritnde 
of  way  throng  hall  to  tenent  of  rear  building  having  private  outlet;  Wells  v. 
Qarimtt,  182  N.  Y.  430,  80  N.  S.  978,  4  Silv.  Ct.  App.  427,  denying  easement  to 
overflow  land,  when  mill  can  be  operated  without,  with  substantially  undiminiabed 
eflldeney;  Dudley  y.  Cilley,  6  N.  H.  568,  holding  that  land  may  be  taken  for  high- 
way only  in  case  of  public  necessity. 

Cited  in  reference  notes  in  36  A.  D.  306;  69  A.  D.  388,— as  to  when  way  by 
necessity  exists;  16  A.  D.  417,  on  right  of  way  over  another's  land. 

Cited  in  notes  in  13  A.  D.  747;  36  A.  D.  466;  86  A.  D.  676,  677;  36  A.  R.  416, 
418;  8  L.R«A.  69,—- on  ways  of  necessity;  17  L.R.A.(N.S.)  1022,  on  way  of  neces- 
sity  where  alleyways  exist. 
Merger  of  easement. 

Cited  in  note  in  10  E.  R.  C.  293,  on  extinguishment  of  easement  by  merger. 

7  AM.  DBC.   194,  WTMAN  y.  HALLOWBLL  BANK,   14  MASS.   59. 
Liability  for  d^Ms  of  former  company. 

Cited  in  Bellows  v.  Hallowell  4b  A.  Bank,  2  Mason,  31,  Fed.  Cas.  No.  1,279,  hold- 
ing new  bank,  of  same  name,  with  same  stockholders,  not  responsible  for  notes  of 
old;  Anderson  v.  War  Eagle  Consol.  Min.  Co.  8  Idaho,  789,  72  Pac.  671,  holding 
corporation  assuming  enumerated  debts  of  another  not  liable  for  check,  prior  to 
sale,  not  enumerated;  Allen  v.  North  Des  Moines  M.  £.  Church,  127  Iowa,  96, 
109  A.  6.  R.  366,  69  L.R.A.  266,  102  N.  W.  808,  4  A.  4b  E.  Ann.  Cas.  267,  holding 
that  members  of  insolvent  church  may  incorporate  new  church  without  incurring 
liability  for  debts  of  old. 

Cited  in  note  in  69  A.  S.  R.  664,  on  liability  of  bank  for  debts  of  preceding  cor- 
poration or  partnership. 
Kffect  of  nnanthorlaed  acts  of  corporate  agent. 

Cited  in  Dabney  v.  Stevens,  40  How.  Pr.  341,  10  Abb.  Pr.  N.  S.  39,  2  Sweeney, 
416,  holding  corporation  not  liable  on  drafts  drawn  by  president  without  author- 
ity; First  Nat.  Bank  v.  Tisdale,  84  N.  Y.  665,  holding  president  of  bank  with- 
out authority  to  agree  that  maker  of  note  given  to  be  shown  bank  examiner  shonki 
not  be  called  upon  to  pay  it;  State  v.  Commercial  Bank,  6  Smedes  4b  M.  218,  45 
A.  D.  280,  holding  cashier's  unauthorized  taking  of  notes  of  nonspecie-paying  bank 
for  capital  stock  not  binding  on  bank;  Thompson  v.  McKee,  6  Dak.  172,  37  N.  W. 
367,  holding  indorser  of  note  payable  to  bank  not  protected  by  cashier's  assurances, 
exceeding  authority  of  nonliability;  Tippecanoe  County  v.  Lafayette,  M.  A  B.  R. 
Co.  50  Ind.  85,  holding  lease  of  railroad  by  directors  in  excess  of  authority  void ; 
Cooper  V.  Lampeter  Twp.  8  Watts,  125,  holding  one  supervisor  without  power  to 
bind  township  by  contract  for  erection  of  bridge. 

Cited  in  notes  in  14  A.  D.  633,  on  admissibility  of  declarations  of  corporate 
agents;  13  A.  D.  562,  on  power  of  corporate  officers  to  bind  corporation  to  pay 
debt  contracted  before  its  incorporation. 

7  AM.  DBO.  198,  STANTON  ▼.  BliOSSOM,  14  MASS.  116. 
SnlHclency  of  notlc^e. 

Cited  in  Treat  v.  Pierce,  53  Me.  71,  holding  that  signing  of  notice  of  foreclosure 
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by  unauthoriced  attorney  cannot,  by  subsequent  ratification,  operate  from  first 
publication. 

—  Of  nonpayment  or  nouacceptance. 

Cited  in  Foster  y.  Sineath,  2  Rich.  L.  338,  holding  notice  of  dishonor,  to  in- 
dorser,  in  postoffice,  from  which  he  usually  received  letters,  sufficient;  Dennie 
T.  Walker,  7  N.  H.  199,  holding  notice  of  nonpayment  to  indorser  prior  to  demand 
of  payment  on  last  day  of  grace,  void;  Wallace  v.  Agry,  4  Mason,  336,  Fed.  Cas. 
No.  17,096,  holding  that  copy  of  protest  of  bill  for  nouacceptance  need  not  ac- 
company notice  of  dishonor;  Shed  v.  Brett,  1  Pick.  401,  11  A.  D.  209,  holding  that 
action  against  indorser  may  be  commenced  after  placing  notice  in  postoffice ;  Ham- 
lin V.  Simpson,  105  Iowa,  125,  44  L.R.A.  397,  74  N.  W.  906,  holding  presentment 
of  overdraft  necessary,  if  drawer  has  grounds  for  belief  that  it  will  be  paid. 

Cited  in  reference  notes  in  7  A.  D.  693,  on  notice  of  nouacceptance  of  bill  of  ex- 
change; 74  A.  D.  563,  on  sufficiency  of  notice  to  drawer  by  drawee  who  has  re- 
fused to  accept. 

Distinguished  in  New  England  Bank  v.  Lewis,  2  Pick.   125,  holding  action 
against  indorser  premature,  when  writ  served  before  notice,  though  notice  given 
•ame  day;  Green  v.  Darling,  15  Me.  139,  holding  action  against  drawer  of  bill, 
commenced  seven  days  before  notice,  not  maintainable. 
Who  may  gire  notice  of  nonpayment. 

Cited  in  Harris  v.  Robinson,  4  How.  336,  11  L.  ed.  1000;  Warren  v.  Oilman,  17 
Me.  360, — holding  that  notary  employed  by  cashier  of  bank,  holding  bill  for  collec- 
tion, may  give  notice;  Bank  of  United  States  v.  Qoddard,  5  Mason,  366,  Fed.  Cas. 
No.  917,  holding  that  notice  by  immediate  indorser  to  prior  indorser  is  available 
to  holder;  City  Nat.  Bank  v.  Clinton  County  Nat.  Bank,  49  Ohio  St.  351,  30  N. 
E.  958,  on  sufficiency  of  notice  of  nonpayment  by  maker  to  indorser  to  fix  liability 
of  latter;  Cabot  Bank  v.  Warner,  10  Allen,  522,  holding  notice  of  dishonor  to  in- 
dorser by  notary  signed  with  name  of  maker  without  authority,  insufficient; 
Brailsford  v.  Williams,  15  Md.  150,  74  A.  D.  559,  holding  notice  of  dishonor  of  bill 
of  exchange  from  acceptor  to  drawer  sufficient  to  bind  latter;  Traders*  Nat.  Bank 
V.  Jones,  104  App.  Div.  433,  93  N.  Y.  Supp.  768,  holding  that  firm  can  give,  as 
agent  of  holder,  notice  of  protest  to  member,  accommodation  indorser. 

Cited  in  note  in  4  E.  R.  C.  493,  on  right  of  holder  to  avail  himself  of  notice  given 
by  any  party  to  the  bill. 

Distinguished  in  Union  Bank  v.  Grimshaw,  15  La.  321,  holding  that  notice  of 
dishonor  of  bill  given  to  drawer  by  acceptor  sufficient. 

7  AM.  DBC.  201,  FARMINGTON  ACADE^fY  v.  ALLEN,  14  MASS.  172. 

Liability  on  subscription. 

Cited  in  Hull  v.  Pearson,  38  App.  Div.  588,  56  N.  Y.  Supp.  518,  holding  that 
part  payment  does  not  make  subscriber  liable,  when  no  action  is  based  on  subscrip- 
tion ;  Middlebury  College  v.  Williamson,  1  Vt.  212,  holding  that  reduction  of  sub- 
scriptions or  taking  pay  in  land  absolves  subscribers  not  consenting  thereto; 
Robertson  v.  March,  4  111.  198,  holding  that  signers  of  subscription  payable  to 
portion  of  number  as  trustees  are  liable  to  trustees ;  Hart's  Estate,  13  Phila.  226, 
36  Phila.  Leg.  Int.  175,  7  W.  N.  C.  162,  holding  that  subscriptions  on  condition 
that  whole  amount  be  raised  need  not  be  made  all  at  same  time;  Curry  v.  Rogers, 
%1  N.  H.  247,  holding  subscriber  not  notified  of  meeting  not  liable  to  nonsub- 
Bcribin^  committee  not  recognized  by  him;  Gittings  v.  Mayhew,  6  Md.  113,  holding 
that  treasurer  of  fund,  not  payee  of  subscription,  cannot  maintain  suit  thereon; 
Eycleshimer  v.  Van  Antwerp,  13  Wis.  547,  holding  promise  to  pay  specified  sum 
if  pitHniaee  erected  hotel  in  certain  place  based  on  sufficient  consideration;  Stod- 
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dard  y.  CleveUiul,  4  How.  Pr.  148,  holding  that  Toluntary  sobacription  to  tnu- 
teat  of  toetetj  for  specified  pnrpoee  !■  nudum  factum;  Warren  ▼.  Steams,  II 
Pick.  78,  holding  promise  by  nMsnbers  of  uniDOorporated  yolanteer  militia  com- 
panj  to  pay  to  treasurer  fines,  without  consideration;  Lathrop  ▼.  Knapp,  27  Wis. 
214,  holdii^  subscriber  to  agreement  for  purdiase  of  land  liable  to  reoeiyer  of 
land  purchased;  George  ▼.  Harris,  4  N.  H.  533,  17  A.  D.  446,  holdii^  that  one  of 
several  subscribers  for  courthouse  is  liable  to  others  who  have  erected  it;  FiTor 
V.  Cain,  26  IlL  292,  holding  subscriber,  with  others  of  money  to  ccunmon  beneficial 
project  liable  to  one  expending  money  on  faith  of  subscription;  Strong  ▼.  Eldridge, 

8  Wash.  696,  36  Pac.  696,  holding  subscription  towards  getting  foundry  at  city, 
though  without  promisee,  valid  on  acceptance  of  proposal  by  foundrymen;  Swain 
V.  Hill,  30  Mo.  App.  436,  holding  subscription  by  citizens  for  elevated  road  binding 
after  pa^-ment  by  same  to  committee  without  objection;  Kimmins  ▼.  Wilson,  8  W. 
V'a.  684,  holding  agreement  to  form  partnership  consideration  for  note  to  treasurer 
for  shares  subscribed;  Maine  Cent.  Institute  v.  Haskell,  73  Me.  140,  holding  suf- 
ficient consideration  for  subscription  to  trustees  of  incorporated  institute  capable 
of  receiving  money  and  accomplishing  design. 

Cited  in  reference  notes  in  60  A.  S.  R.  731,  on  validity  of  subscription;  59  A.  D. 
713,  on  actions  upon  subscriptions;  82  A.  D.  121,  on  right  of  action  for  mon^  sub- 
scribed ;  38  A.  D.  282,  on  action  on  subscription  to  contribute  to  a  common  under- 
taking; 26  A.  D.  466,  on  voluntary  subscriptions  for  public  object;  13  A.  D.  458, 
on  enforceability  of  subscription  fbr  public  purpose. 

Cited  in  note*  in  3  hJSLA.  762,  on  sufficiency  of  consideration  for  {nomise;  3 
L.RJI.  469,  as  to  when  subscriptions  to  public  purpose  are  obligatory ;  7  A.  D.  56, 
on  liability  of  persons  subscribing  money  to  carry  on  common  project;  22  L.B^ 
80,  as  to  whether  subscription  contract  is  joint  or  several. 

—  To  religions  or  charitable  society. 

Cited  in  Barnes  v.  Perine,  9  Barb.  202;  Pryor  v.  Cain,  25  HI.  293, — holding 
person  liable  on  subscription  for  church,  when  erected  on  faith  thereof;  Amherst 
Academy  v.  Cowls,  6  Pick.  427,  17  A.  D.  387,  holding  note  for  subscription  to 
charitable  fund  after  incorporation  of  trustees  enforceable;  Barnes  v.  Perine,  12  N. 
Y.  18,  holding  member  of  religious  society,  attending  meetings  authorizing  erec- 
tion, liable  upon  subscription  for  church;  Congregational  Soc  v.  Goddard,  7  K. 
H.  430,  holding  that  subscriber  for  support  of  minister  is  not  liable,  when  minister 
of  different  religious  sentiments  employed ;  Somers  v.  Miner,  9  Conn.  458,  holding 
subscription,  by  member  of  ecclesiastical  society,  of  interest,  paid  for  many  years, 
founded  on  sufficient  consideration;  Holmes  v.  Tramper,  2  Mich.  N.  P.  46,  holdiij^ 
that  subscription  towards  indebtedness  of  church  is  based  on  sufficient  considera- 
tion; Capelle  v.  Trinity  M.  E.  Church,  11  Nat.  Bankr.  Reg.  536,  Fed.  Gas.  Na 
2,392,  holding  subscription  to  church  on  condition  that  its  creditor  would  sobacribe 
part  of  his  claim  binding. 

—  To  educational  Institntion. 

Cited  in  Wayne  k  0.  Collegiate  Institute  v.  Smith,  36  Barb.  576,  holding  sub- 
scriber for  collegiate  institute,  who  became  trustee  and  paid  part,  liable  after 
contract  let;  Mirick  v.  French,  2  Gray,  420,  holding  subscriber  to  academy,  declin- 
ing to  pay  because  unable,  liable  to  trustees,  though  subsequently  incorporated; 
Ives  y.  Sterling,  6  Met.  310,  holding  subscriber  for  academy  liable,  ^ough  he  noti- 
fied conunittee  that  he  would  not  pay,  if  agreed  site  purchased;  Univeraity  ol 
Vermont  ▼.  Buell,  2  Vt  48,  holding  subscriber  for  collie  building  liable  to  uni- 
versity after  commencement  of  work;  Madison  County  Bank  v.  Graham,  74  Mo. 
App.  261,  holding  that  makers  of  note  discounted  to  eomplete  school  are  liable  to 
bank;  Underwood  v.  Waldron,  12  Mich.  73,  holding  that  subscription  for  erec- 
tion of  college  building  not  at  its  location,  being  unauthorised,  is  invalid. 
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Difltingoished  in  Poxcroft  Academy  v.  Favor,  4  Me.  382,  denying  liability  on 
snbecription  for  academy  when  nothing  done  upon  faith  thereof;   Bridgewater 
f     Academy  ▼.  Gilbert,  2  Pick.  578,  13  A.  D.  457,  holding  subscribers  for  rebuilding  of 
';    academy  not  liable  though  trustees  purchased  materials. 
—  For  corporate  stock. 

Cited  m  Cross  ▼.  Pinckneyville  Mill  Co.  17  111.  54;  Eastern  Plank  Road  Co.  v. 
r     Vaughan,  20  Barb.  155;  New  Lindell  Hotel  Co.  v.  Smith,  13  Mo.  App.  7,— holding 
t     subscribers  to  intended  corporation  liable  upon  its  formation;  Reformed  Pro- 
[     testant  Dutch  Church  ▼.  Brown,  20  Barb.  335;  Hamilton  k  D.  Plank  Road  Co.  v. 
:     Rice,  7  Barb.  157;  Reformed  Protestant  Dutch  Church  ▼.  Brown,  24  How.  Pr. 
:     76,  4  Abb.  App.  Dec.  34;  Reformed  Protestant  Dutch  Church  t.  Brown,  17  How. 
Pr.  287,— holding  action  maintainable  by  corporation  on  subscription  made  before 
incorporation;  Kennebec  k  P.  R.  Co.  v.  Palmer,  34  Me.  366,  holding  joint  sub- 
scriber to  shares  in  contemplated  corporation  liable  for  unpaid  balance  thereon; 
Mansur  v.  Indianapolis  k  B.  Plank  Road  Co.  8  Ind.  487,  holding  construction  of 
plank  road  sufficient  consideration  for  subscription  to  stock  of  company;  Bryant  v. 
Goodnow,  5  Pick.  228,  holding  that  subscriber  to  shares  of  stage  line  company, 
subsequently  proposing  to  pay  in  oats,  is  liable;  Poughkeepsie  &  S.  P.  Plank  Road 
Co.  V.  Griffin,  21  Barb.  454,  holding  agreement  to  take  stock  in  plank  road  com- 
pany binding,  though  subscribers  never  signed  articles  of  association. 

Distinguished  in  Livesey  v.  Omaha  Hotel  Co.  5  Neb.  50,  holding  that  when  sub- 
scription contract  fixes  amount  of  capital  stock,  all  must  be  subscribed  before 
action  lies. 
Implied  contract. 

Cited  in  Ryer  v.  Stockwell,  14  Cal.  134,  73  A.  D.  634,  holding  offer  of  reward 
hj  newspaper  advertisement  for  arrest  of  criminal  enforceable  by  person  perform- 
ing service;  Blowers  v.  Southern  R.  Co.  70  S.  C.  377,  50  S.  E.  19,  holding  implied 
contract  for  compensation  for  services  rendered  under  mistake  as  to  rights,  ques- 
tion for  jury;  Hall  v.  Hall,  44  N.  H.  293,  holding  father  liable  on  agreement  that 
daughter  should  render  her  services,  not  as  daughter,  but  as  hired  servant; 
McCrary  y.  Ruddick,  33  Iowa,  521,  holding  that  assistant  counsel,  performing  serv- 
ices wiUi  knowledge  of  parties,  can  recover  compensation;  Ice  v.  Maxwell,  61  W. 
Va.  9,  55  S.  E.  899,  holding  request  implied  for  services  by  agent,  performed  with 
knowledge  and  without  objection;  Watson  v.  McLaren,  19  Wend.  557,  holding 
general  guaranty,  omitting  name  of  guarantee,  enforceable  by  person  advancing 
mon^  thereupon;  Robinson  v.  Raynor,  28  N.  Y.  494  (dissenting  opinion),  on  im- 
plied promise  to  pay  for  services  rendered  on  request;  Selden  v.  Beale,  3  Me.  178, 
on  setting  aside  verdict  as  not  conforming  to  proof. 

7  AM.  DEC.  20S,  HANOVER  ▼.  TURNCR,  14  MASS.  227. 

• 

Reoo-very  by  town,  county,  etc.,  for  aid  to  those  in  need. 

Cited  in  McNairy  County  v.  McCoin,  101  Tenn.  74,  41  L.R.A.  862,  45  S.  W.  1070, 
bolding  county  entitled  to  recover  from  guardian  where  because  of  his  neglect 
it  was  compelled  to  provide  for  lunatic;  Hillsborough  v.  Deering,  4  N.  H.  86, 
[lolding  town  where  girl  alleged  to  have  settlement  not  liable  to  town  furnishing 
iia.intenance,  where  her  father  was  domiciled  and  had  property  in  the  latter; 
^eaxie  v.  Chester,  53  Me.  29,  holding  that  if  supplies  are  in  fact  furnished  as 
Miuper  supplies  all  legal  consequences  attach  notwithstanding  subsequent  pay- 
aent;  Montgomery  County  v.  Ristine,  124  Ind.  242,  8  L.R.A.  461,  24  N.  E.  990, 
loldingr  that  county  which  commits  insane  person  to  asylum  for  poor  cannot 
eoover  for  support  from  such  person. 
-  Worn  parent. 
Cited  in  Bloomfield  v.  French,  17  Vt.  79,  holding  town  where  father  is  domiciled 
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voluntarily  payinir  ^  another  town  for  relief  of  son  taken  tick  there  cannot 
reeover  from  ather. 

—  From  hnabaiid. 

Cited  in  Alna  v.  Plummer,  4  Me.  258,  holding  huiband  liable  for  amount  paid  by 
town  of  his  domicll  to  town  into  which  his  insane  wife  wandered  for  her  care; 
Brookfield  v.  Allen,  6  Allen,  685,  holding  that  town  can  maintain  action  against 
husband  for  sums  paid  for  wife's  maintenanoe  in  state  hospital:  New  Bedford  t. 
Chace,  5  Gray,  28,  holding  that  town  can  maintain  action  for  supplies  furnished 
defendant's  wife  and  children  if  they  are  in  need  as  paupers;  Noble  County  ▼. 
Schmoke,  51  Ind.  416,  holding  that  county  could  not  recover  of  husband  for  main- 
tenance of  insane  wife  in  county  poor  asylum;  Palmyra  v.  Prospect,  30  Me.  211, 
on  point  that  husband  is  liable  for  aid  furnished  wife  and  children  if  paupers. 
Aoqvlrement  of  settlement  while  wife  supported  at  public  expense. 

Cited  in  Charlestown  v.  Qroveland,  15  Gray,  15,  holding  that  one  cannot  gain 
settlement  in  a  town  while  he  is  supported  in  state  insane  hospital  at  expense  of 
town  or  state. 
Liability  for  wife's  neoessaries. 

Cited  in  reference  notes  in  42  A.  D.  219;  54  A.  D.  492;  56  A.  D.  423,— -on  hus- 
band's liability  for  necessaries  furnished  wife;  26  A.  D.  657,  on  necessaries  furn- 
ished to  wife  living  apart  from  her  husband  and  tatter's  liability  therefor. 
Law  gOTemlng  marriage  and  diToroe. 

Cited  in  reference  note  in  64  A.  S.  R.  482,  on  conflict  of  laws  as  to  marriage  and 
divorce. 

Cited  in  notes  in  18  A.  D.  350,  on  law  governing  marriage  contract;  8  A.  D.  133, 
on  law  governing  marriage  contract. 
Validity,  oondnalTeneas,  and  effect  of  Judgment. 

Cited  in  Lucas  v.  Bank  of  Darien,  2  Stew.  (Ala.)  280,  holding  no  relief  in  equity 
allowable  where  party  had  notice  of  siiit  in  which  judgment  complained  of  was 
rendered;  Tebbets  v.  Tilton,  31  N.  H.  273,  holding  decree  of  probate  court  im- 
peachable on  account  of  fraud  avoiding  the  courts  jurisdiction ;  Bradshaw  v.  Heath, 
13  Wend.  407,  to  point  that  judgment  obtained  in  a  sister  state  against  one  not 
within  the  state  or  served  with  notice  is  void  where  no  appearance  is  made. 

Cited  in  reference  note  in  17  A.  D.  368,  on  effect  of  judgment  on  sister  state. 

Cited  in  note  In  15  A.  D.  378,  on  conclusiveness  of  judgment  of  other  state. 

—  Decree  of  divorce  In  other  state  generally. 

Cited  in  Andrews  v.  Andrews,  176  Mass.  92,  57  N.  E.  333,  holding  that  divorce 
granted  in  another  state  would  be  held  void  under  statute  if  found  court  had  no 
jurisdiction;  Prosser  v.  Warner,  47  Vt.  667,  19  A.  R.  132,  holding  decree  for  ali- 
mony rendered  in  one  state  not  binding  in  another  because  of  lack  of  jurisdiction  in 
first;  Clark  v.  Clark,  8  Cush.  385,  holding  marriage  valid  although  party  had  pre- 
viously obtained  divorce  in  another  state  on  ground  not  recognized  in  state  of  sec- 
ond marriage;  People  v.  Dawell,  25  Mich.  247,  12  A.  R.  260  (dissenting  <^inion), 
to  point  that  divorce  in  another  state  is  void  where  there  is  actual  fraud  if  defend- 
ant not  reached  personally. 

Cited  in  reference  notes  in  8  A.  D.  231,  on  divorce  obtained  in  another  state; 
87  A.  D.  711,  on  jurisdiction  to  decree  divorce;  87  A.  D.  340,  as  to  how  jurisdietiott 
in  divorce  cases  is  determined ;  34  A.  S.  R.  254,  <m  effect  of  divorce  procured  in  an- 
other state;  25  A.  D.  377,  on  validity  of  divorce  procured  in  another  state;  26 
A.  D.  732,  on  validity  of  foreign  divorces;  2  A.  8.  R.  454,  on  validity  of  divorte 
rendered  without  personal  service  on  defendant;  43  A.  S.  R.  524,  on  collateral 
attack  upon  decree  of  divorce  of  another  state;  51  A.  S.  R.  653,  on  effect  of 
divorce  granted  in  one  state  on  property  rights  in  another. 
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Cited  in  notes  in  76  A.  D.  672,  as  to  jurisdiction  over  divorce;  23  A.  D.  557,  on 
effect  of  dirorce  granted  in  another  state  or  country;  21  A.  D.  751,  on  effect  of 
foreign  dirorce.  i 

—  I>oml<^  of  parties  as  affecting  decree  of  divorce.  I 
Cited  in  Hatfield  t.  Hatfield,  6  D.  C.  80,  holding  that  divorce  would  not  be  grant- 
ed where  parties  were  nonresidents  although  case  occurred  within  jurisdiction; 
Colvin  V.  Reed,  55  Pa.  375,  holding  that  divorce  obtained  by  husband  in  another 
state  did  not  deprive  wife  of  dower  right;  State  v.  Armington,  25  Minn.  20,  holding 
foreign  decree  of  divorce  properly  excluded  in  prosecution  for  bigamy,  where  it  did 
not  appear  that  parties  had  been  residents  of  state  granting;  Leith  v.  Leith,  30  N. 
H.  20,  holding  divorce  invalid  which  was  obtained  in  another  state  under  statute 
requiring  residence  where  it  appeared  party  at  time  was  domiciled  elsewhere; 
Haddock  v.  Haddock,  201  U.  S.  562,  50  L.  ed.  867,  26  Sup.  Ct.  Rep.  525,  5  A.  &  E. 
Ann.  Cas.  1,  holding  that  mere  domicil  of  one  party  does  not  give  courts  of  that 
state  jurisdiction  to  render  decree  of  divorce  enforceable  in  all  other  states; 
Muller  V.  Hilton,  13  La.  Ann.  1,  71  A.  D.  504,  holding  that  where  marriage  takes 
place  in  one  state  and  husband  moves  to  another  unaccompanied  by  wife  no 
divorce  will  be  granted  in  latter;  Ditson  v.  Ditson,  4  R.  I.  87,  holding  that 
court  had  jurisdiction  to  grant  divorce  where  female  resident  had  been  de- 
serted by  EngUsh  husband;  Felt  v.  Felt,  59  N.  J.  Eq.  606,  83  A.  S.  R.  612,  47 
hJR Jl.  546,  49  Atl.  1071  (dissenting  opinion),  to  point  that  where  husband  is 
domiciled  in  one  state  and  wife  in  another  decree  to  husband  has  no  extra- 
territorial effect. 

Cited  in  reference  notes  in  11  A.  D.  236,  on  validity  of  divorces  and  marriages 
where  parties  citizens  of  another  state;  92  A.  D.  551,  on  jurisdiction  to  grant 
divorce  where  parties  are  nonresidents;  33  A.  8.  R.  54,  on  validity  of  divorce 
decree  when  neither  party  resides  in  jurisdiction. 

Cited  in  notes  in  26  A.  R.  32,  on  residence  required  to  give  jurisdiction  in 
divorce  action;  59  LJLA.  143,  on  jurisdiction  of  subject-matter  of  divorce  where 
neither  party  is  domiciled  or  permanently  residing  at  the  forum;  19  L.ItA. 
814,  on  validity  of  decree  of  divorce  obtained  on  publication  or  service  out  of 
state  where  defendant  did  not  appear. 

—  Effect  of  removal  to  state  for  purpose  of  obtaining  divorce. 

Cited  in  Tebbets  v.  Tilton,  31  N.  H.  273,  to  point  that  it  is  competent  to  allege 
that  a  divoroe  was  obtained  by  moving  to  state  for  purpose  of  securing;  Sewall 
V.  Sewall,  122  Mass.  156,  23  A.  R.  299,  holding  divorce  obtained  in  another 
state  void  where  party  removed  especially  for  purpose  of  securing;  Gregory  v. 
Gregory,  76  Me.  535,  holding  statute  invalidating  decree  where  party  goes 
to  another  state  to  obtain  divorce  not  applicable  to  one  bona  fide  removing; 
Burlen  v.  Shannon,  115  Mass.  438,  holding  divorce  obtained  by  husband  moving 
to  another  state  without  that  purpose  in  view  valid. 

—  Decree  of  divoroe  for  canse  arising  ont  of  jurisdiction. 

Cited  in  Clark  v.  Clark,  8  N.  H.  21,  holding  that  divorce  should  not  be  de- 
creed where  cause  arose  without  jurisdiction  of  court;  Dorsey  v.  Dorsey,  7  Watts, 
349,  32  A.  D.  767,  holding  libel  properly  dismissed  where -party  domiciled  in 
another  state  when  cause  alleged  committed;  Lyon  v.  Lyon,  2  Gray,  367, 
holding  divorce  obtained  by  wife  in  another  state  invalid  where  proceedings 
started  before  leaving  first  state  in  which  cause  occurred;  Thompson  v.  State, 
28  Ala.  12,  holding  divorce  valid  where  party  moved  to  another  state  and  ob- 
tained decree  for  cause  committed  in  first  state ;  Harrison  .  v.  Harrison,  20 
Ala.  629,  56  A.  D.  227,  holding  jurisdiction  sufficient  where  cause  existed  in 
one  state  and  wife  induced  to  go  with  husband  to  another  state  where  cause 
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repeated  and  slie  was  obliged  to  return  to  first  state;  Harding  ▼.  Alden,  9 
Me.  140,  23  A.  D.  640,  holding  divorce  valid  where  wife  who  was  deserted 
moved  to  another  state  and  there  obtained  it  for  cause  committed  in  third 
sUte. 

7  AM.  DEC.  Iff,  BRIDGE  t.  EGOLESTON,  14  MASS.  245. 
TesUmony  or  aflldaTlta  of  Jvror  Co  impeach  verdict. 

Cited  in  State  v.  Howard,  17  N.  H.  171,  holding  testimony  of  jurors  sd- 
missible  upon  motion  for  new  trial  on  ground  of  jurors  misconduct  to  show 
no  bias  existed  and  in  denial  of  statements  attributed  to  them;  Woodward 
V.  Leavitt,  107  Mass.  453,  9  A.  R.  49;  Tyler  v.  Stevens,  4  N.  H.  116,  17 
A.  D.  404;  Bull  v.  Com.  14  Gratt.  613;  People  v.  Flynn,  7  Utah,  378,  26  Ptc 
1,114, — holding  affidavits  of  jurors  inadmissible  to  show  that  they  misunder- 
stood the  charge  and  the  conclusions  drawn  therefrom  where  motion  for  new 
trial  is  made;  Tenney  v.  Evans,  13  N.  H.  462,  40  A.  D.  166,  holding  affidavits 
of  jurors  admissible  when  evidence  is  given  to  impeach  verdict  because  of  mis- 
conduct of  jurors;  Folsom  v.  Brawn,  25  N.  H.  114,  holding  affidavits  of  jurors 
inadmissible  to  show  their  impressions  as  to  costs. 

Cited  in  notes  in  5  L.RJk.  524,  on  rights  of  jurors  to  impeach  their  verdict; 
48  A.  D.  377,  on  admissibility  of  affidavits  of  jurors  that  they  misunderstood 
instructions. 
Adnniaalbllity  of  acts  and  declarations. 

Cited  in  Carter  v.  Buchannon,  3  Ga.  513,  to  point  that  acts  or  circumsianoea 
are  not  admissible  as  r€9  gttfm  unless  they  grow  out  of  the  principal  trans- 
action and  are  contemporary  with  it;  State  v.  Wentworth,  37  N.  H.  196,  holding 
evidence  that  defendant  in  indictment  for  placing  obstructions  on  railroad  placed 
other  obstructions  thereon  admissible  if  part  of  same  transaction;  Den  ex  dem. 
Stewart  v.  Johnson,  18  N.  J.  L.  87,  holding  that  one  adopts  the  prior  acts  and 
declarations,  so  far  as  they  constitute  the  ren  gestw,  of  others  connected  with  the 
scheme  when  he  joins  a  conspiracy. 

Distinguished  in  Chadwick  v.  Webber,  3  Me.  141,  14  A.  D.  222,  holding  diec- 
larations  of  common  ancestor  unaccompanied  by  any  act  showing  intended  dis- 
position of  estate,  inadmissible. 

—  Of  interested  person,  generally. 

Cited  in  Butts  v.  Tiffany,  21  Pick.  95,  holding  evidence  by  one  who  had  been 
approached  to  enter  a  partnership  of  a  statement  by  one  claimed  to  be  a  partner 
that  he  had  done  business  in  third  persons'  names  to  protect  his  property  ad- 
missible; Hines  v.  Soule,  14  Vt.  99,  holding  admissions  made  before  attachment 
by  one  in  possession'  of  oxen  that  they  belonged  to  another  inadmissible  against 
an  attaching  officer;  Lee  v.  Lamprey,  43  N.  H.  13,  holding  evidence  of  dealings 
with  partnership  funds  admissible  in  an  action  on  note  made  by  one  partner 
which  his  creditor  seeks  to  avoid  for  fraud;  Holbrook  v.  Jackson,  7  Gush.  136, 
holding  books  of  account  admissible  for  purpose  of  showing  firm's  insolvencr 
and  knowledge  thereof;  Com.  v.  Kimball,  24  Pick.  366,  holding  one  of  the  parties 
to  an  alleged  illegal  sale  might  be  asked  whether  the  transaction  on  his  part 
was  bona  fide  and  real;  Batton  v.  Watson,  13  Ga.  63,  58  A.  D.  504,  holding 
one  attempting  to  set  up  a  will  entitled  to  show  declarations  of  one  who  was 
charged  as  being  the  principal  actor   in   procuring  its  destruction. 

—  Of  mortgagor. 

Cited  in  Donaldson  v.  Johnson,  2  Pinney  (Wis.)  482,  2  Chand.  (Wis.)  160. 
holding  declarations  of  mortgagor  made  after  filing  the  mortgage  inadmissible 
to  Impeack  mortgagee's  title  although  declarant  was  In  possession;  Cook  v.  Swan« 
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6  Conn.  140,  holding  mortgagor's  declarations  made  to  strangers  before  the  ex- 
ecution of  the  mortgage  inadmissible  on  a  suit  to  which  the  mortgagor  is  not 
a  party. 

—  Of  mortgagee. 

Cited  in  Breathwit  y.  Bank  of  Fordyee,  <H)  Ark.  26,  28  S.  W.  511,  holding 
declarations  of  mortgagee  made  prior  to  execution  of  mortgage  that  the  mort- 
gagor owed  him  nothing  admissible. 
«•  Of  grantee. 

Cited  in  Davis  y.  Spooner,  3  Pick.  284,  holding  declarations  of  second  grantee 
admissible  to  show  conveyance  fraudulent  against  prior  grantee  although  made 
before  second  conveyance  was  executed;  Johnson  v.  Johnson,  3  Met.  03,  holding 
^antee  in  conveyance  claimed  to  be  fraudulent  competent  to  testify  for  defend- 
ant where  it  is  not  shown  that  he  participated  in  the  fraud. 

—  Of  grantor,  generally. 

Cited  in  Arnold  v.  McNeill,  17  Ark.  179,  holding  party  incompetent  witness 
because  of  interest  where  he  had  executed  a  deed  of  trust  which  it  was  sought 
to  avoid  and  subsequently  executed  bill  of  sale  of  same  property;  Fain  v.  Garth- 
right,  5  Ga.  6,  holding  grantor  incompetent  as  witness  in  action  of  ejectment 
where  on  voir  dire  he  denied  executing  plaintiff's  deed  but  stated  he  had  con- 
veyed to  defendant;  Taylor  v.  Luther,  2  Sumn.  228,  Fed.  Cas.  No.  13,796,  holding 
^antors  in  deed  of  release  and  quitclaim  competent  to  testify  to  the  nature  of 
their  estate  and  grantees'  notice  thereof;  Cook  v.  Knowles,  38  Mich.  316, 
holding  conversation  between  attachment  debtor  and  his  grantee  to  effect  that 
deed  was  not  delivered  until  after  attachment  admissible;  Glanton  v.  Griggs, 
5  Ga.  424,  holding  declarations  of  previous  owner  admissible  against  indorsee 
of  note  where  he  had  express  knowledge  of  defect. 

Cited  in  reference  notes  in  19  A.  D.  185;  61  A.  D.  317, — ^as  to  when  declara- 
tions of  grantor  as  to  fraudulent  conveyance  are  admissible;  53  A.  S.  R.  223, 
on  admissibility  of  vendor's  statements  to  show  fraudulent  intent;  74  A.  S.  R.  695, 
on  admissibility  of  declarations  of  fraudulent  grantor. 

Cited  in  notes  in  14  A.  D.  195;  35  A.  D.  92, — on  admissibility  against  grantee 
of  declarations  of  grantor;  42  A.  D.  631,  as  to  when  declarations  of  vendor  are 
evidence  against  vendee  to  show  fraud. 
— -  Of  grantor  prior  to  conveyance. 

Cited  in  White  v.  Chadboume,  41  Me.  149,  holding  declarations  of  vendor 
made  prior  to  sale  admissible  in  action  by  vendee  against  attaching  officer; 
McLane  v.  Johnson,  43  Vt.  48,  holding  conversation  by  grantor  with  friend  just 
prior  to  making  conveyance  alleged  to  be  fraudulent  admissible;  Reed  v. 
Smith,  14  Ala.  380;  Bishoff  v.  Hartley,  9  W.  Va.  100, — holding  vendors  declara- 
tionfi  made  prior  to  conveyance  admissible  against  vendee;  Foster  v.  Hall,  12  Pick. 
89,  22  A.  D.  400;  Hinson  v.  Walker,  65  Tex.  103;  Maynard  v.  Fellows,  43  N.  H. 
265;  Chase  v.  Chase,  105  Mass.  385, — holding  declarations  of  grantor  tending 
to  prove  fraudulent  intent  on  his  part  made  before  conveyance  admissible  in 
favor  of  creditor  alleging  fraud;  0*Hare  v.  Duckworth,  4  Wash.  470,  30  Pac. 
724;  Landecker  v.  Houghtaling,  7  Cal.  391, — holding  evidence  that  one  under 
ijvhom  plaintiff  claimed  proposed  a  fraudulent  sale  to  witness  admissible  to  show 
fraud  in  present  conveyance;  Whittaker  v.  Voorhees,  38  Kan.  71,  15  Pac.  874, 
on  point  that  grantor's  declarations  made  immediately  before  a  sale  are  admissi- 
ble to  show  fraudulent  intent;  Gray  v.  St.  John,  35  111.  222,  holding  manner  in 
-which  one  recently  obtained  goods  from  his  creditors  and  disposed  of  them  ad- 
missible to  prove  intent  in  making  sale;  New  York  &  H.  Cigar  Co.  v.  Bernheim, 
81    Ala.   138,  1  So.  470,  holding  evidence  of  purchases  on  credit  from  another 
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shortly  before  a  iale  inmdmieeible  to  show  fraud  without  showiug  that  pajraeot 
has  not  been  made;  State  t.  Johnson,  33  N.  H.  441,  holding  evidenoe  that  debtor 
commenced  purchase  of  large  quantity  of  goods  upon  false  representation  as  to 
his  ability  to  pay  therefor  admissible. 

—  Of  grantor  at  time  of  oonTeyaiioe. 

Cited  in  Gamble  ▼.  Johnson,  9  Mo.  (105,  holding  declarations  of  grantor 
made  at  execution  of  deed  part  of  res  gettm  and  admissible  to  show  grantors 
intent  against  him  and  those  claiming  imder  him;  WhitUer  y.  Vamey,  10 
N.  H.  291,  holding  eWdenoe  that  at  about  the  same  time  as  the  transaction  in 
question  debtor  conveyed  other  property  to  third  persons  who  conveyed  to 
defendant  admissible;  Blake  v.  White,  13  N.  H.  267,  holding  evidence  of  other 
sales  at  about  same  time  admissible  in  action  to  impeach  conveyance  for  purpose 
of  showing  fraudulent  intent;  also  declarations  of  party  in  possession  d 
property  admissible. 

—  Of  grantor  after  cnnTeyance. 

Cited  in  Taylor  v.  Robinson,  2  Allen,  662,  holding  acts  and  declarations  of 
grantor  occurring  after  conveyance  inadmissible ;  Burt  v.  McKinstry,  4  Minn.  146, 
Oil.  146,  77  A.  D.  607;  Dennison  v.  Benner,  41  Me.  332;  Horrigan  t.  Wright, 
4  Allen,  614;  Roberts  v.  Medbery,  132  Mass.  100, — ^holding  declarations  ol 
vendor  of  chattel  indisparagement  of  his  title  made  after  its  attachment  as 
his  property  inadmissible;  Paige  v.  O'Neal,  12  Cal.  483,  holding  declarations  of 
vendor  made  subsequently  to  transfer  of  his  interest  inadmissible;  Gates  v. 
Mowry,  16  Gray,  664,  holding  declaration  of  grantor  after  execution  and  ddivery 
of  deed  and  not  in  grantee's  presence  inadmissible  against  grantee  to  prove 
conveyance  fraudulent;  Lincoln  v.  Wilbur,  126  Mass.  249,  holding  declarations 
of  vendor  made  after  sale  alleged  to  be  fraudulent  inadmissible  where  the 
vendee  had  no  knowledge  of  them;  Aldrich  y.  Earle,  13  Gray,  678,  holding 
declarations  made  by  a  husband  after  conveyance  of  property  to  wife  inad- 
missible against  her  in  suit  by  the  husband's  creditor  to  recover  the  property; 
Holbrook  y.  Holbrook,  113  Mass.  74,  holding  declarations  of  a  husband  made 
after  a  conveyance  of  property  to  the  wife  which  it  was  alleged  the  husband 
paid  for  in  fraud  of  creditors  inadmissible;  Lynde  v.  McGregor,  13  Allen,  172, 
holding  subsequent  fraudulent  conveyances  admissible  to  show  previous  eon- 
veyances  between  the  same  parties  fraudulent  if  they  were  all  parts  of  (me 
scheme;  Simpson  v.  Carleton,  1  Allen,  109,  79  A.  D.  707,  holding  schedule  of 
debts  and  list  of  claims  in  insolvency  proceeding  inadmissible  to  show  the 
insolvency  of  a  party  at  the  time  a  sale  was  made;  Savage  v.  Murphy,  8  Bosw. 
76,  holding  consideration  by  court  sitting  without  a  jury  of  grantor's  declara- 
tions made  subsequently  to  the  grant  not  to  avoid  judgment. 

—  Of  servant  or  agent. 

Cited  in  Abbott  v.  Hutchins,  14  Me.  390,  31  A.  D.  69,  holding  dedaratioiis  of 
ser^'ant  who  had  possession  of  chattels  that  they  were  his  inadmissible  in  ac- 
tion between  attaching  officer  and  the  master;  Crowell  v.  Gleason,  10  Me.  325, 
holding  declarations  of  constable  who  served  warrant  not  admissible  against 
plaintiff  unless  occurring  in  his  presence  or  adopted  by  him. 
Conveyances  fraudulent  as  to  creditors. 

Cited  in  Robinson  v.  Holt,  39  N.  H.  667,  76  A.  D.  233;  Farmers'  Bank  v. 
Douglass,  11  Smedes  k  M.  469, — ^holding  mortgage  by  debtor  which  was  fraudu- 
lent on  its  face  invalid  where  no  valuable  consideration  given;  State  ex  reL 
Edelen  v.  Bayne,  62  Md.  100,  holding  conveyance  by  husband  to  wife  of  all  his 
property  invalid  as  to  ©Tisting  creditors  where  suit  against  him  had  prevfouflT 
b«Mni    iTiMUm^>d:    Hathaway   v.   Brown,    18   Minn.   414,  GIL  373,    boldiug   btir^f* 
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ot  proof  where  a  Bale  is  attacked  on  ground  of  fraudulent  intent  is  on 
defendant  if  the  proof  shows  a  sale  and  delivery;  Caldwell  v.  Rose,  Smith  (Ind.) 
190,  holding  assignment  for  benefit  of  creditors  invalid  where  a  secret  trust 
existed  for  assignor's  benefit;  Hood  v.  Fahnestock,  8  Watts,  489,  34  A.  D.  489, 
on  point  that  bona  fide  creditor  is  protected  whether  he  purchased  from  a  fraud- 
ulent grantor  or  grantee,  and  that  no  difference  in  this  respect  exists  between  a 
deed  to  defraud  subsequent  creditors  and  one  to  defraud  subsequent  purchasers. 

—  Transferee's  knowledge  of,  or  participation  In,  frand. 

Cited  in  Re  Jordan,  9  Met.  292,  to  point  that  a  fraudulent  conveyance  implies 
a  fraudulent  purpose,  knowledge  or  assent  in  both  parties;  Sisson  v.  Roath,  30 
Conn.  15,  holding  conveyance  to  creditor  who  knew  of  debtor's  insolvency  valid 
against  levying  creditor;  Strover  v.  Herrington,  7  Ala.  142,  41  A.  D.  86,  to 
point  that  transaction  will  not  be  avoided  as  fraudulent  as  to  creditors  unless 
transferee  participated  in  fraud;  Kimball  v.  Thompson,  4  Cush.  441,  50  A.  D. 
799,  holding  conveyance  by  embarrassed  debtor  for  purpose  of  preventing  attach- 
ment the  purpose  being  known  by  the  purchaser  void  against  creditors  although 
party  believed  it  best  for  creditors ;  Carroll  v.  Hayward,  124  Mass.  120,  holding 
that  in  order  to  defend  action  of  conversion  on  ground  of  fraudulent  conveyance  it 
must  be  shown  that  plaintiff,  a  mortgagee,  had  knowledge  of  and  participated 
in  the  fraud;  Brooks  v.  Clayes,  10  Vt.  37,  holding  a  fraudulent  intent  must 
exist  in  vendor  and  vendee  in  order  to  incur  the  penalty  for  making  a  fraudulent 
conveyance;  Pierce  v.  O'Brien,  189  Mass.  58,  75  N.  E.  61,  holding  that  a  creditor 
of  a  vendor  who  has  sold  goods  for  a  valuable  consideration  can  avoid  the  con- 
veyance only  by  showing  knowledge  of  fraud  by  the  purchaser;  Sterling  v. 
Ripley,  3  Pinney  (Wis.)  165,  3  Chand.  (Wis.)  166,  holding  it  necessary  to  con- 
nect both  vendor  and  vendee  with  fraud  to  avoid  sale;  Edgell  v.  Lowell,  4  Vt. 
405,  holding  deed  executed  by  a  grantor  in  fraud  of  creditors  void  if  the  grantee 
knew  of  the  intention  although  a  consideration  was  paid  and  no  intent  to  de- 
fraud existed  on  his  part;  Badger  v.  Story,  16  N.  H.  168,  holding  that  it  is  not 
suflScient  to  show  that  the  grantor  intended  a  fraud  in  order  to  set  a  deed  aside, 
but  it  must  also  appear  that  the  grantee  participated  in  the  fraud;  Currier  v. 
Taylor,  19  N.  H.  189,  holding  mortgagee  entitled  to  retain  the  property  for 
indemnity  so  long  as  there  was  no  evidence  that  he  knew  of  mortgagor's  fraudu- 
lent intent. 

Distinguished  in  Root  v.  Reynolds,  32  Vt.  139,  holding  conveyance  valid  where 
the  purchaser  honestly  believed  it  necessary  for  protection  of  his  business  to 
purchase,  although  he  knew  the  object  of  vendor  was  to  defraud  creditors. 

Disapproved  in  Richards  y.  Vaccaro,  67  Miss.  516,  19  A.  S.  R.  322,  7  So.  506, 
holding  that  proof  of  fraud  on  part  of  grantor  imposes  burden  on  purchaser  of 
proving  good  faith. 

—  Validity  as  between  parties. 

Cited  in  Noble  v.  Noble,  26  Ark.  817,  holding  conveyance  by  embarrassed  debtor 
in  fraud  of  creditors  binding  on  parties. 

—  Bona  fide  purchase  from  frandnlent  grantor  or  grantee. 

Cited  in  Howe  v.  Waysman,  12  Mo.  169,  49  A.  D.  126,  holding  bona  fide  pur- 
chaser for  a  valuable  consideration  protected  where  he  buys  from  fraudulent 
grantor;  Stokes  v.  Jones,  18  Ala.  734,  holding  bona  fide  purchaser  not  estopped 
by  prior  deed  of  grantor  executed  in  fraud  of  creditors;  Reynolds  v.  Faust,  179 
Mo.  21,  77  S.  W.  855,  to  point  that  a  bona  fide  purchaser  for  value  is  protected 
whether  he  purchases  from  a  fraudulent  grantor  or  grantee,  and  there  is  no 
difference  between  a  transaction  to  defraud  subsequent  creditors  and  one  to 
defraud  subsequent  purchasers. 
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Kinds  and  aovrces  of  erldeaoe  to  prore  Independent  propoeltio&fl. 

Cited  in  Darling  t.  Westmoreluid,  62  N.  H.  401,  13  A.  R.  55,  to  point  tliat 
evidence  to  prove  eeveral  independent  propoeitionB  may  be  of  different  Idndt 
and  drawn  from  different  aoureet. 

7  AM.  DBO.  SIS,  PEASB  t.  FOIiGSR,  14  MASS.  SS4. 
What  corered  by  diacharge  In  bnnkmptcx. 

Cited  in  reference  note  in  52  A.  D.  641,  on  demands  not  dieeharged  by  bank 
mptcy. 

7  AM.  DEO.  SIS,  TAFT  T.  MONTAGUE,  14  MASS.  SSS. 
Reoorery  for  aerrloea  and  material  where  work  n«>t  performed  aecordlns 
to  contract. 

Cited  in  Wadleigb  v.  Sutton,  6  N.  H.  16,  23  A.  D.  704,  holding  recovery  allow- 
able on  qumntum  mermit  for  construction  of  road  if  town  received  any  advan- 
tage, although  work  not  according  to  contract;  Hayward  v.  Leonard,  7  Twk. 
181,  19  A.  D.  268,  holding  quantum  meruit  and  quantum  valebant  maintainable 
where  work  varied  from  contract  but  contractee  continued  directions  and  ex- 
pressed satisfaction  with  parts;  Manitowoc  Steam  Boiler  Works  v.  Manitowoc 
Glue  Co.  120  Wis.  1,  07  N.  W.  516,  holding  that  furnishing  boiler  of  less  capacitv 
than  old  one  not  substantial  compliance  with  contract  to  supply  one  of  greater 
capacity;  Haslack  v.  Mayers,  26  N.  J.  L.  284,  holding  value  of  stock,  trans- 
ferred in  part  performance  of  contract,  not  recoverable  where  party  refusa  to 
complete  performance;  Olmstead  v.  Beale,  19  Pick.  628,  holding  that  no  recoverr 
could  be  had  where  party  voluntarily  left  without  defendant's  fault  before  ex- 
piration of  period;  Gillis  v.  Cole,  177  Mass.  684,  69  N.  E.  465,  holding  burdra 
on  plaintiff,  in  an  action  for  labor  and  materials,  to  show  that  building  erected 
not  according  to  contract  added  to  value  of  land;  Powell  v.  Sammons,  31  Ala. 
552,  to  point  that  party  cannot  be  permitted  to  gain  by  his  own  fault  in  violat- 
ing a  contract. 

Cited  in  notes  in  23  A.  D.  705,  on  right  to  recover  on  quantum  meruit  where 
work  is  badly  done;  64  A.  D.  480,  on  recovery  for  work  and  materials  when  not 
furnished  in  time  or  manner  required  by  special  contract;  59  A.  S.  R.  293,  294. 
as  to  when  complete  performance  is  essential  to  cause  of  action  es  conti-actu  for 
work  done  and  materials  furnished. 
—  Ratification  by  use. 

Cited  in  Wilson  v.  School  Dist.  No.  4,  32  N.  H.  118,  holding  that  acts  of  com- 
taittee  in  building  more  expensive  house  than  authorized  not  ratified  by  use  for 
school  for  few  weeks;  Douglas  v.  Lowell,  194  Mass.  268,  80  N.  E.  510,  boldinff 
that  use  of  structure  erected  by  contractor  who  refuses  to  complete  not  accept- 
ance of  the  work. 

Cited  in  note  in  1  L.R.A.  827,  on  estoppel  of  party  by  receipt  of  benefit. 
Nonfnlfllnient  of  contract  as  defense  or  ground  for  set-off. 

Cited  in  Bouker  v.  Randies,  31  N.  J.  L.  336,  holding  that  in  general  or  special 
assumpsit  a  partial  failure  of  consideration  may  be  shown;  Cook  v.  Mix.  11 
Conn.  432,  holding  that  where  covenants  in  deed  form  part  of  consideration 
failure  of  title  may  be  shown  in  action  on  note;  Evans  v.  Gray,  12  Mart.  Ls. 
475,  holding  failure  of  consideration  through  engine  failing  to  comply  witii  cob- 
tract  provable  in  suit  on  note  given:  Rumsey  v.  Sargent,  21  N.  H.  397,  hold- 
ing that  defendant  could  recover  in  same  suit  whatever  he  might  be  requirf>d 
to  pay  on  note,  where  agreement  allowed  recovery  for  breach  of  warranty ;  Cai^y 
V.  Guillow,  105  Mass.  18,  7  A.  R.  494,  holding  defendant  entitled  to  reconp  for 
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like  false  representations  as  plaintiff  claims  recovery  for;  Higby  ▼.  Upton,  3 
Met.  409,  holding  referee  to  whom  action  and  all  demands  connected  therewith 
had  been  referred  had  authority  to  consider  counterclaims;  Meredith  y.  Santa 
Clara  Min.  Asso.  56  Cal.  178,  to  point  that  anything  showing  that  plaintiff  at 
time  of  commencing  suit  had  no  cause  may  be  taken  advantage  of  under  gen- 
eral issue. 

Cited  in  reference  note  in  40  A.  D.  332,  on  recoupments  in  contracts  for  work 
and  labor. 


7  AM.  DEC.  2]«,  ADAMS  ▼.  HOWE,  14  MASS.  S40. 
Constitutionality  of  acta. 

Cited  in  State  ex  rel.  Packard  v.  Nelson,  34  Neb.  162,  51  N.  W.  648,  to  point 
that  legislatures  have  unlimited  power  in  regard  to  legislation  except  as  restrained 
by  the  constitutions;  Bridges  v.  Shallcross,  6  W.  Va.  562,  upholding  act  declaring 
the  governor,  auditor,  etc.,  a  corporation  styled  the  "Board  of  Public  Works"; 
Young  v.  Salt  Lake  City,  24  Utah,  321,  67  Pac.  1066,  upholding  act  providing  for 
changing  boundaries  through  application  to  the  court  and  appointment  of  commis- 
sioners; Hague  V.  Powers,  39  Barb.  427,  25  How.  Pr.  17;  Hintrager  y.  Bates,  18 
Iowa,  174, — upholding  act  of  Congress  authorizing  issue  of  legal  tender  treasury 
notes;  Metropolitan  Bank  v.  Van  Dyck,  27  N.  Y.  400,  upholding  act  declaring 
treasury  notes  legal  tender  between  citizens;  State  ex  rel.  Terre  Haute  v.  Kolsem, 
130  Ind.  434,  14  L.R.A.  566,  29  N.  E.  595,  upholding  act  providing  for  appointment 
of  police  commissioner;  Pleuler  v.  State,  11  Neb.  547,  10  N.  W.  481,  holding  an 
act  exacting  license  fees  for  the  sale  of  liquors  not  a  tax  and  constitutional ;  State 
ex  rel.  Ash  v.  Perkinson,  5  Nev.  15,  upholding  act  authorizing  state  comptroller  to 
draw  warrants;  Carpentier  v.  Atherton,  25  Cal.  564,  upholding  act  providing  for 
enforcement  in  terms  of  contracts  made  payable  in  specific  kinds  of  money;  Mor- 
rison V.  Springer,  15  Iowa,  304,  upholding  act  enabling  electors  of  state  to  cast 
their  votes  at  polls  beyond  the  limits  of  the  state;  State  v.  Cummings,  36  Mo.  263, 
holding  provisions  of  state  constitution  as  to  free  speech  and  punishment  not  in 
conflict  with  Constitution  of  the  United  States;  People  ex  rel.  Bolton  y.  Albert- 
mom,  55  N.  Y.  50,  holding  act  to  establish  police  district  unconstitutional;  Cheyney 
▼.  Smith,  3  Ariz.  143,  23  Pac.  680,  construing  statute  providing  that  the  legis- 
lative session  shall  be  limited  to  sixty  days  and  holding  act  to  have  been  passed 
within  time  allowed. 

Cited  in  reference  note  in  56  A.  D.  732,  on  presumption  that  statute  is  constitu- 
tional until  contrary  appears. 
•«  Acta  regulating  corporations,  generally. 

Cited  in  Gilbert  Elev.  R.  Co.  v.  Kobbe,  70  N.  Y.  361;  Gilbert  Elev.  R.  Co.  v. 
Anderson,  3  Abb.  N.  C.  434, — ^holding  act  restricting  and  regulating  existing 
rights  to  lay  railroad  tracks  not  a  grant  to  lay  tracks  in  violation  of  Constitu- 
tion. 
^  Acta  relating  to  public  subscriptions  to  corporate  stock. 

Cited  in  Louisville  &  N.  R.  Co.  v.  County  Court,  1  Sneed.  637,  62  A.  D.  424; 
Cincinnati,  W.  4b  Z.  R.  Co.  v.  Clinton  County,  1  Ohio  St.  77 ;  Griffith  v.  Crawford 
County,  20  Ohio,  1  Appx.;  Clarke  v.  Rochester,  24  Barb.  446,  5  Abb.  Pr.  107,  14 
How.  Pr.  193, — ^upholding  act  authorizing  subscription  to  railroad  stock  by  a 
municipal  corporation  upon  assent  of  voters;  Gotten  v.  Leon  County,  6  Fla.  610, 
upholding  act  regulating  the  subscription  to  railroad  stock;  Stewart  v.  Polk 
County,  30  Iowa,  9,  1  A.  R.  238,  upholding  act  providing  for  taxation  of  property 
to  aid  in  construction  of  railroad;  Taylor  v.  Newbeme,  65  N.  C.  (2  Jones,  Eq.) 
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141,  64  A.  D.  5(16,  upholding  act  authorising  town  to  anbacribe  to  stock  of  compaay 

inooqwrated  to  improve  contiguous  river. 

When  conita  will  declare  statute  imconstltvtloiiaL 

Cited  in  SUte  ex  rel.  Jameson  v.  Denny,  118  Ind.  382,  4  L.R.A.  79,  21  N.  S. 
252  (dissenting  opinion),  to  point  that  where  the  power  exercised  is  legislatiTS 
the  courts  can  enforce  only  those  limitations  which  the  Constitution  imposes;  Re 
North  Milwaukee,  93  Wis.  016,  33  L.R.A.  638,  67  N.  W.  1033  (dissenting  opin- 
ion), to  point  that  if  there  is  a  reasonable  doubt  as  to  the  constitutionality  of  an 
act  it  must  be  sustained;  Cresap  v.  Gray,  10  Ore.  346,  to  point  that  every  doubt- 
ful question  is  to  be  thrown  in  favor  of  an  act  of  the  legislature;  State  ex  reL 
Welk  V.  Tingey,  24  Utah,  225,  67  Pac.  33,  to  point  that  constitutionality  of  act 
will  be  presumed  until  contrary  clearly  appears;  Carpenter  v.  Atherton,  28  How. 
Pr.  303,  to  point  that  where  it  is  clear  that  the  legislature  has  transcended  its 
pollers  in  the  passage  of  an  act  it  is  the  duty  of  judiciary  to  declare  the  act 
invalid. 

Cited  in  reference  note  in  59  A.  D.  789,  on  power  of  courts  to  declare  legisla- 
tive act  unconstitutional. 
RighU  of  mennbera  of  religtous  bodies. 

Cited  in  Holt  v.  Downs,  58  N.  H.  170,  holding  parochial  connections  could  not 
be  made  permanent  against  member's  will. 

—  Exemption  fr<Mn  taxation  In  oUier  society. 

Cited  in  Holbrook  v.  Holbrook,  1  Pick.  248,  holding  person  becoming  a  member 
of  religious  society  and  filing  proper  certificate  exempt  from  taxation  in  other 
societies. 

7  AM.  DEO.  S2S,  GAIJE  T.  WARD,  14  MASS.  852. 
What  constitote  fixtnres. 

Cited  in  Gray  v.  Holdship,  17  Serg.  A  R.  413,  17  A.  D.  680,  holding  copper  kettle 
in  brewery  a  fixture  and  subject  to  mechanics'  lien;  Providence  Gas  Co.  v.  Thur- 
ber,  2  R.  I.  15,  55  A.  D.  621,  holding  gas  pipes  laid  in  street  fixtures  and  subject 
to  assessment;  Goddard  v.  Winchell,  86  Iowa,  71,  41  A.  a  R.  481,  17  L.R^.  788, 
52  N.  W.  1124,  holding  aerolite  to  be  the  property  of  the  owner  of  the  soil  where 
it  fell ;  Kittredge  v.  Woods,  3  N.  H.  503,  14  A.  D.  393,  holding  manure  ^ng  <hi 
land  to  pass  to  grantee. 

Cited  in  reference  notes  In  16  A.  D.  460,  on  what  constitutes  a  fixture;  38  A. 
D.  376,  on  fixtures  placed  on  mortgaged  premises  as  part  of  the  frediold;  59  A. 
D.  658,  as  to  when  chattels  are  covered  by  mortgage  on  building. 

Cited  in  notes  in  14  A.  D.  303,  on  what  are  fixtures;  21  A.  D.  732,  on  what  are 
not  fixtures. 

—  Machinery. 

Cited  in  Winslow  t.  Merchants'  Ins.  Co.  4  Met  306,  38  A.  D.  368,  holding  en- 
gine, boilers  and  machines  for  working  iron  fixtures,  passed  under  mortgage  ol 
realty,  but  articles  of  stock  and  hand  tools  did  not;  Despatch  Line  of  Packets 
V.  Bellamy  Mfg.  Co.  12  N.  H.  205,  37  A.  D.  203,  holding  steam  engine  fixture, 
printing  madiines  and  boiler  without  building  chattels,  between  mortgagor  and 
mortgagee;  Hill  v.  Wentworth,  28  Vt.  428,  holding  engines,  boiler,  paper  presses 
and  other  machinery  not  part  of  realty  as  between  mortgagor  and  mortgagee  but 
shafting  to  be  fixture;  Corliss  t.  McLagin,  29  Me.  115,  holding  shingle  madiine 
put  into  mill  by  mortgagor  to  be  part  of  realty;  Ottumwa  Woolen  Mill  Co.  v. 
Hawley,  44  Iowa,  57,  24  A.  R.  719,  holding  looms,  carders,  etc.,  in  woolen  null  fix- 
tures and  included  in  deed  of  trust  of  realty;  Baker  v.  Davis,  19  N.  H.  325,  holding 
carding  machines,  a  picker  and  kettle  fixtures  which  pass  under  an  execntioa; 
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Powell  T.  Monaoii  k  B.  Mfg.  Ca  3  Mason,  459,  Fed.  Cas.  No.  11^7,  holding  mill 
wheel  and  gearing  fixtures  to  which  dower  attaches;  Capen  y.  Peckham,  35  Conn. 
88,  holding  windlass  attached  to  slaughter  house  fixture,  other  articles  not  secured 
to  building  chattels;  Potter  v.  Cromwell,  40  N.  Y.  287,  100  A.  D.  485,  holding  port- 
able grist  mill  part  of  realty  and  title  to  pass  under  sheriff's  deed;  Walker  y. 
Sherman,  20  Wend.  636,  holding  machinery  in  woolen  factory  chattels  where  it 
did  not  appear  to  be  annexed  to  building;  McLaughlin  y.  Nash,  14  Allen,  136,  92 
A  D.  742,  holding  portable  engine  and  other  madiinery  simply  resting  on  the 
floor  movable  as  to  one  who  was  in  possession  under  bond  for  deed;  Swift  v. 
Thompson,  9  Conn.  63,  holding  spinning  machines  personal  property  in  an  action 
of  trover  for  the  machinery;  Wade  y.  Johnston,  25  Oa.  331,  holding  machinery 
removable  without  essential  injury  to  the  freehold  personalty;  Blancke  v. 
Rogers,  26  N.  J.  Eq.  563,  holding  moulding  and  planing  machines  to  pass  to  chat- 
tel mortgagee  in  preference  to  mortgagee  of  realty;  Teaff  v.  Hewitt,  1  Ohio  St.  511, 
59  A.  D.  634,  holding  carding  and  spinning  machines  in  woolen  factory  chattels 
as  against  mortgagee  of  realty;  Murdock  y.  Gifford,  18  N.  Y.  28,  holding  looms  in 
woolen  factory  chattels  as  between  nx>rtgagor  and  one  levying  execution;  Voor- 
hies  y.  McGinnis,  46  Barb.  242,  holding  steam  engine  and  boilers  removable  as 
chattels  where  installed  with  that  understanding;  Tobias  v.  Francis,  3  Vt.  425, 
23  A.  D.  217,  holding  machinery  in  wool  carding  factory  attachable  by  vendee's 
creditor  as  chattels  although  vendor  held  mortgage;  Vanderpoel  v.  Van  Allen,  10 
Barb.  157,  holding  carding  and  spinning  machinery  standing  on  floor,  not  fast- 
ened to  building  except  by  belts,  and  some  few  by  cleats,  tacked  to  floor,  not  at- 
tached 80  as  to  become  fixtures. 

Cited  in  reference  note  in  59  A.  D.  658,  on  machinery  as  flxture. 

Cited  in  note  in  11  A.  R.  315,  as  to  when  machinery  is  a  flxture. 

Criticized  in  Liberman  v.  First  Nat.  Bank,  8  Del.  Ch.  519,  82  A.  S.  R.  414,  48 
L.RA.  514,  45  Atl.  901,  holding  machinery  actually  attached  to  realty  fixtures, 
and  working  tools,  bobbins,  etc.,  chattels. 
Necessity  of  deliyery  or  remoyal  of  goods. 

Cited  in  note  In  49  A.  D.  731,  on  necessity  for  delivery  of  a  pledge. 

—  To  complete  attachment. 

Cited  in  Adler  v.  Roth,  2  McCrary,  445,  5  Fed.  895,  holding  property  subject 
to  writ  under  which  possession  was  taken  in  preference  to  one  under  which  none 
was  eff^ted;  Bagley  v.  White,  4  Pick.  395,  16  A.  D.  353,  holding  attachment  of 
goods  where  no  possession  was  retained  not  to  preserve  lien  against  subsequent 
attachment,  although  the  latter  is  made  with  notice  of  the  first. 

7  AM.  DEC.  225,  BARNARD  T.  POPB,  14  MASS.  484. 
Admissibility  of  parol  declarations. 

Cited  in  reference  note  in  52  A.  D.  164,  on  parol  declarations  not  acted  upon  as 
evidence. 
Title  or  seisin  necessary  to  suit  by  tenant  in  common. 

Cited  in  Richardson  v.  Richardson,  72  Me.  403,  holding  cotenant  who  had  been 
disseised  not  entitled  to  maintain  assumpsit  for  rents. 

Cited  in  note  in  89  A.  D.  428,  on  assumpsit  as  proper  action  to  try  title  against 
trespasser. 

—  Partition  suit. 

Cited  in  Marshall  y.  Crehore,  13  Met.  462,  holding  tenant  in  common,  though 
disseised,  entitled  to  maintain  petition  for  partition  where  he  has  right  of  entry; 
Street  y.  Benner,  20  Fla.  700,  holding  case  for  partition  presented  where  one  had 
title  in  possession  to  an  undivided  half  and  another  held  an  interest  in  the  re- 
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maining  half;  Hawley  y.  Boper,  18  Vt.  320,  holding  petiUoner  for  pariitioa  k 
not  he  in  possession  at  the  time  of  bringing  action  where  he  has  not  beea  ^ 
seised;  Foust  y.  Moonnan,  2  Ind.  17,  holding  actual  posaession  not  nceggaarr  u 
maintain  hill  for  partition  where  claim  hased  on  sheriff's  deed  and  defendaat  aa 
legally  disseised;  Miller  t.  Dennett,  6  K.  H.  109,  holding  actual  pocseagion  v 
eotenant  not  necessary  to  maintain  partition ;  Brock  y.  Ea8tiBa.ii,  28  Vt.  65flL  <r 
A.  D.  733,  holding  mere  right  of  entry  secnred  by  levy  insulficieiit  to  saitik 
partition;  Ahererombie  y.  Baldwin,  15  Ala.  363,  holding  bill  for  partition  by  giu 
tee  of  eotenant  properly  dismissed  because  of  adverse  holding  of  defen&M: 
Clapp  y.  Bromagham,  9  Cow.  §30,  holding  ootenants  not  entitled  to  maintain  p■^ 
tition  where  the  premises  had  be^i  held  adversely  for  statutory  period  by  gnMUt 
of  another  oot^iant;  Nichols  y.  Nichols,  28  Vt  228,  67  A.  D.  G99,  hoMxag  ^ed 
by  which  the  grantor,  still  living,  reserves  use  and  occupation  during  his  ^ 
does  not  give  grantee  sufficient  interest  to  maintain  partition ;  Hunuem-ell  t.  TtT> 
lor,  6  Cush.  472,  holding  tenant  in  common  of  reversion  in  land  expectast  oi 
lease  for  years  not  entitled  to  maintain  partition;  Baylies  v.  Busaey,  5  Me.  151 
holding  petitioner  who  had  no  right  of  entry  not  entitled  to  maintain  partitiaB; 
Smith  v.  Butler,  16  App.  D.  C.  345,  on  point  that  jurisdiction  in  a  bill  of  reriev 
for  partition  is  suspended  not  ousted  when  legitimate  question  of  tii^  is  bs^ 
to  appear. 

Cited  in  reference  notes  in  93  A.  S.  R.  275,  on  essentials  to  partitioB:  2! 
A.  D.  179,  on  validity  of  partition  followed  by  possession;  33  A.  S.  B.  436,  m 
effect  of  disseisin  on  cotenant's  right  to  sue  for  partition;  54  A.  S.  R.  763,  «i 
right  of  tenant  in  common  out  of  possession  to  sue  for  partition. 

Cited  in  notes  in  20  L.ItA.  626,  on  effect  of  adverse  possession  on  right  t9 
partition;  67  A.  D.  706,  on  ri|^t  of  disseised  petitioner  to  maintain  partitia; 
22  A.  D.  648,  on  sufSciency  of  constructive  seisin  to  maintain  suit  for  psiti- 
tion. 
—  Ejectment. 

Cited  in  Carpenter  v.  Thayer,  16  Vt.  652,  holding  tenant  entitled   to  maxB- 
tain  ejectment  where  his  eotenant  asserted  exclusive  title  and  contracted  to  sefl 
the  whole  property. 
Inurement  of  possession  to  benefit  of  ootenants. 

Cited  in  Means  v.  Wells,  12  Met.  356,  holding  entry  of  heirs  presumed  to  be 
according  to  legal  title  and  to  inure  to  benefit  of  all  the  heirs;  Keil  v.  West,  21 
Fla.  508,  holding  possession  of  one  tenant  in  common  prima  facie  poesesska 
of  all,  and  allegation  that  the  cotenants  are  seised  in  common  suflScient  in  bill 
for  partition;  Lamb  v.  Starr,  Deady,  350,  Fed.  Cas.  No.  8,021,  holding  posses- 
sion by  one  eotenant  to  inure  to  the  benefit  of  another  for  purpose  of  maintain- 
ing a  bill  for  partition;  Munroe  v.  Luke,  I  Met.  459,  holding  tenant  in  oon- 
nion  who  had  secured  partition  entitled  to  maintain  action  against  coteatst 
for  rents  received  during  partition  proceedings;  Dubois  v.  Campau,  28  Midt 
304,  to  point  that  one  eotenant  going  into  and  remaining  in  possession  is  pit- 
Bumed  to  hold  for  his  cotenants;  Jerons  v.  Kline,  9  Kulp,  370,  7  Northamptos 
Co.  Rep.  3,  to  point  that  the  possession  of  one  eotenant  is  prima  facie  the  pos- 
session of  other  cotenants;  Campbell  v.  Galbreath,  5  Watts,  423,  holding  plaiu- 
tiff  in  ejectment  entitled  to  recover  for  benefit  of  all  his  cotenants. 

Cited  in  reference  notes  in  35  A.  S.  R.  73,  on  adverse  possession  between  oh 
tenants;  36  A.  D.  166,  on  ouster  and  adverse  possession  by  eotenant;  90  A  D. 
454,  as  to  ouster  of  his  cotenants  by  tenant  in  common ;  37  A.  D.  126,  on  disseislB 
of  one  eotenant  by  another. 

Cited  in  note  in  109  A.  S.  R.  610,  on  presumption  against  adverse  possession 
of  one  tenant  in  common. 
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Estoppel  by  word  or  act. 

Cited  in  Rangely  v.  Spring,  28  Me.  127,  on  granting  relief  at  law  where  one 
stands  bj  and  sees  land  in  which  he  has  an  interest  conveyed,  disclaiming  any 
interest;  Copeland  v.  Copeland,  28  Me.  525,  to  point  that  if  one  by  his  words 
wilfully  causes  another  to  believe  a  certain  state  of  facts  true  he  is  concluded 
thereby. 

7  AM.  DEO.  289,  WHITNEY  t.  DUTCH,  14  MASS.  457. 
Validity  of  act  of  infant,  lunatic,  or  their  agents. 

Cited  in  Dexter  v.  Hall,  15  Wall.  9,  21  L.  ed.  73,  holding  power  of  attorney  of 
lunatic  void;  Williams  v.  Sapieha,  94  Tex.  430,  61  S.  W.  115,  holding  power  of 
attorney  executed  by  lunatic  voidable,  and  parfy  through  guardian  entitled  to 
have  conveyance  thereunder  set  aside;  Fairbanks  v.  Snow,  145  Mass.  153,  1  A. 
S.  R.  446,  13  N.  £.  596,  to  point  that  distinction  as  to  powers  of  attorney  as  to 
infants  has  been  limited;  Owen  v.  Long,  112  Mass.  403,  holding  signing  of  a  note 
by  an  infant  as  surety  not  necessarily  void,  and  that  ratification  renders  him 
liable;  Sloeum  v.  Hooker,  13  Barb.  536,  holding  infant's  contract  voidable  and 
requiring  him  to  be  made  a  party  when  jointly  interested;  Law  v.  Long,  41 
Ind.  586,  holding  infant's  release  of  dower  valid  where  no  disaffirmance  shown; 
Trueblood  v.  Trueblood,  8  Ind.  195,  65  A.  D.  756,  holding  bond  executed  by  in- 
fant's agent  void  and  not  subject  to  ratification;  Fetrow  v.  Wiseman,  40  Ind. 
148,  holding  infant  not  liable  on  note  where  his  infancy  was  shown  and  no  rati- 
fication proved;  Vogelsang  v.  Null,  67  Tex.  465,  3  S.  W.  451,  holding  infant  not 
bound  by  deed  although  at  execution  she  refused  to  state  her  age  and  remained 
silent  when  another  stated  it  incorrectly;  Cogley  v.  Cushman,  16  Minn.  397 , 
Gil.  354,  holding  title  under  mortgage  executed  by  infant  valid  where  disaf- 
firmance not  shown;  Kendall  v.  Lawrence,  22  Pick.  540,  holding  attachment  of 
land  conveyed  by  one  when  minor  invalid  where  he  had  not  disaffirmed  the  deed ; 
Hardy  v.  Waters,  38  Me.  450,  holding  note  indorsed  by  infant  legally  negotiated 
where  his  guardian  had  approved  the  transfer;  Bradford  v.  French,  110  Mass.  365, 
holding  demand  by  infant  mortgagee  valid  where  goods  attached  as  those  of 
mortgagor;  Bool  v.  Mix,  17  Wend.  119,  31  A.  D.  S85,  holding  infant  who  had 
executed  deed  not  entitled  to  maintain  ejectment  where  no  entry  had  been  made 
preceding  the  action;  Armitage  v.  Widoe,  36  Mich.  124,  holding  infant  not 
entitled  to  recover  money  paid  by  father  on  unauthorized  contract  for  purchase 
of  land  in  son's  name;  Patterson  v.  Lippincott,  47  N.  J.  L.  457,  54  A.  R.  178, 
1  Atl.  506,  holding  action  against  father  not  maintainable  on  contract  executed 
for  minor  son  with  the  son's  consent;  Kendrick  v.  Neisz,  17  Colo.  506,  30  Pac. 
245,  holding  infant  not  liable  on  conditional  promise  to  pay  where  it  was  not 
shown  the  condition  had  happened. 

Cited  in  reference  notes  in  19  A.  D.  91,  on  voidability  of  infants'  contracts;  44 
A.  R.  698,  on  nature  of  infant's  contract  as  void  or  voidable;  26  A.  D.  254;  30 
A.  D.  82, — as  to  when  contracts  of  infants  are  void,  voidable,  or  binding;  65 
A.  D.  758,  on  invalidity  of  infant's  appointment  of  agent;  94  A.  D.  498,  on  lia- 
Miitjr  of  infant  partner  for  debts  of  firm. 

Cited  in  notes  in  21  A.  D.  593,  on  voidability  of  infant's  contract;  18  A.  S.  R. 
577,  on  infants'  contracts  as  void  or  voidable;  23  A.  D.  529,  as  to  when  contracts 
of  infants  are  voidable,  void,  or  binding;  18  A.  S.  R.  601,  on  partnership  agree- 
ments and  transactions  by  infants;  18  A.  S.  R.  632,  633,  on  delegation  of  au- 
thority by  infant;  18  A.  S.  R.  611,  on  infants'  bills  and  notes;  18  A.  S.  R.  612, 
.9B  waled  contracts  of  infants. 
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—  Ratification  of  act  generally. 

Cited  in  Reed  v.  Batchelder,  1  Met.  559,  holding  infant  liable  to  indonef  « 
promisflory  note  on  ratification  made  to  payee;  Hatch  r.  Hatch,  60  VL  160,  U 
Atl.  791,  holding  infant's  promise  to  repay  money  advanced  for  achool  ezpov? 
recoverahle  where  ratified;  CoursoUe  y.  Weyerhauser,  69  Minn.  328,  72  N.  W 
697,  holding  power  of  attorney  of  infant  and  deed  executed  thereander  imB4 
where  ratified;  Earner  v.  Dipple,  31  Ohio  St.  72,  27  A.  R.  4M,  holding  v^pf- 
taking  hy  infant  as  surety  for  stay  of  execution  enforceable  where  ntiied: 
Edgerly  ▼.  Shaw,  25  N.  H.  514,  57  A.  D.  349,  holding  infant  liable  on  note  vtid) 
he  ratified  hefore  it  was  negotiated;  West  v.  Penny,  16  Ala.  186,  holding  iakii 
liable  for  money  received  where  he  promised  to  pay  after  majoritj;  Wrig^  t. 
Steele,  2  N.  H.  51,  holding  infant's  note  valid  although  not  ratified  until  rait 
commenced. 

Cited  in  reference  notes  in  17  A.  D.  739;  26  A.  D.  254;  36  A.  D.  208, — ob  ratii- 
cation  of  contract  by  infant;  34  A.  D.  150,  as  to  what  amounts  to  ratifieatMe  «f 
infants'  contracts. 

Cited  in  notes  in  23  A.  D.  361 ;  23  A.  D.  529,  on  ratification  of  conlTact  hf 
infant;  4  A.  D.  185,  on  affirmance  of  infant's  contract;  21  A.  D.  86,  on  vahdilT 
and  ratification  of  infants'  contracts ;  13  A.  D.  132,  on  requisites  of  ratificatioB  ef 
infants'  executory  contracts. 

—  What  constitutes  a  ratification. 

Cited  in  Hale  v.  Gerrish,  8  N.  H.  374,  holding  ratification  insoflSdent  what 
party  told  creditor  "ht  would  get  his  pay;"  Hoit  v.  Underhill,  9  N.  H.  436.  33 
A.  D.  380,  holding  statements  to  third  persons  as  to  intention  of  paying  infloff- 
cient  ratification;  Taft  v.  Sergeant,  18  Barb.  320,  holding  promise  to  pay  wok 
executed  by  infant  by  turning  over  a  third  person's  note  and  paying  the  babaa 
in  cash  amounted  to  ratification;  Hyer  v.  Hyatt,  3  Cranch,  C.  C.  276,  Fed.  Cm. 
No.  6,  977,  holding  promise  made  after  commencement  of  suit  insufiScient  to  render 
party  liable  on  acceptance  made  during  minority ;  Orvis  v.  Kimball,  3  N.  H.  314. 
holding  infant's  note  ratified  where  he  authorized  agent  to  take  it  up  after  1 
ing  of  age;  Hastings  v.  DoUarhide,  24  Cal.  195,  holding  infant  liable  on  pr 
sory  note  which  she  had  sold  where  for  eleven  months  after  reaching  majority  ibe 
did  nothing  to  disaffirm;  Henry  v.  Root,  33  N.  Y.  526,  holding  party  liable  for 
purchase  price  of  land  bought  during  infancy  where  he  remained  in  poesesakn 
after  majority;  Boyden  v.  Boyden,  9  Met.  519,  holding  one  liable  for  plough  pur- 
chased when  an  infant  where  he  retained  it  between  two  and  three  years  after 
reaching  majority;  Breckenridge  v.  Ormsby,  1  J.  J.  Blarsh.  236,  19  A.  D.  71. 
holding  mortgage  by  one  formerly  non  compos  made  during  lucid  interval  redtiiif 
a  prior  one  a  confirmation  of  such  deed;  Thompson  v.  Lay,  4  Pidc.  48,  16  A.  Dl 
325,  holding  infant  not  liable  where  she  acknowledged  indebtedness  aad  said  At 
would  pay  when  she  had  the  means;  Anderson  v.  Soward,  40  Ohio  St.  325,  48  A 
R.  687,  holding  ratification  made  without  knowledge  that  infancy  ccmstitoied 
defense  valid. 

Cited  in  reference  note  in25A.R.31,a8to  what  constitutes  ratification  afler 
majority  of  contract  made  during  infancy. 

Cited  in  note  in  18  A.  S.  R.  709,  711,  712,  on  ratification  of  contracts  exeeo- 
tory  on  infants'  part,  by  new  promises  or  acknowledgments. 

—  Disaffirmance  of  act. 

Cited  in  Tucker  v.  Moreland,  10  Pet.  58,  9  L.  ed.  345,  holding  infant  to  hsvt 
disaffirmed  deed  by  subsequent  conveyance  to  another;  Simpson  v.  Prudential 
Ins.  Co.  184  Mass.  348,  100  A.  8.  R.  560,  63  L.R.A.  741.  68  N.  E.  673,  holdiif 
that  if  bringing  of  action  to  recover  amounts  paid  by  an  infant  as  premivait  os 
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insuraooe  policy  is  not  sufficient  diBaffirmance,  notice  of  rescission  by  attorney 
ai>pointed  by  the  infant  is. 

Cited  in  reference  note  in  7  A.  D.  137,  on  right  to  disaffirm  contract  as  priv- 
ilege of  infant  only. 

Cited  in  note  in  18  A.  S.  R.  699,  on  who  may  take  advantage  of  infancy. 

—  Time  of  afflrmanoe  or  disaffirmance,  and  retam  of  compensation. 
Cited  in  Cummings  y.  Powell,  8  Tex.  80,  holding  conveyance  of  land  by  infant 

cannot  be  disaffirmed  during  minority;  Rorf  v.  Stafford,  7  Cow.  179,  holding  that 
minor  cannot  avoid  sale  of  personalty  until  he  attains  majority;  Hangen  y. 
Hachmeister,  17  Jones  &  S.  34,  holding  purchaser  with  notice  from  representa- 
tive of  infant  not  entitled  to  recover  from  mortgagee  who  had  taken  possession 
without  refunding  amount  advanced  on  mortgage. 

7  AM.  DBC.  aS5,  WHiMAMS  X.  GRANT,  1  CONN.  487. 
lilabilities  of  carriers. 

Cited  in  The  Zenobia,  Abb.  Adm.  80,  Fed.  Cas.  No.  18,209,  holding  in  absence 
of  |[nt>yision  in  contract  of  affreightment  varying  liability,  carrier  by  water  liable 
for  damage  to  goods  unless  produced  by  cause  independent  of  human  action  or 
neglect;  Speyer  y.  The  Mary  Belle  Roberts,  2  Sawy.  1,  Fed.  Cas.  No.  13,240, 
holding  carrier  liable  for  whole  damage  to  cargo  where  unable  to  show  to  what 
extent  loss  not  caused  by  perils  of  sea;  Hall  v.  Connecticut  River  S.  B.  Co.  13 
Conn.  319,  holding  that  rule  as  to  liability  of  common  carriers  for  goods  lost 
has  not  been  applied  in  fullest  extent  to  carriers  of  persons,  because  they  have 
not  such  abec^ute  control  over  passengers. 

Cited  in  reference  notes  in  12  A.  D.  494,  on  liabilify  of  common  carrier; 
13  A.  D.  474,  on  duties  and  liabilities  of  common  carriers. 

Cited  in  notes  in  47  A.  D.  651,  on  common  carriers  by  water;  14  A.  D.  752, 
on  liability  of  common  carriers;  13  L.RJIk.  36,  on  carrier's  liability  for  loss  of 
goods;  36  A.  8.  R.  821,  as  to  whether  measure  of  liability  differs  in  regard 
to  unlawful  and  negligent  acts;  5  E.  R.  C.  265,  on  liability  of  owner  of  vessel 
as  common  carrier;  23  A.  D.  134,  on  limitation  of  liability  of  carriers  for  goods 
lost  or  injured. 

—  For  loss  through  controllable  causes  generally. 

Cited  in  Qrey  v.  Mobile  Trade  Co.  55  Ala.  387,  28  A.  R.  729,  holding  exemption 
in  bill  of  lading  as  to  loss  of  cargo  of  cotton  by  Are  to  mean  loss  without 
negligence  of  carrier;  Berry  v.  Cooper,  28  6a.  543,  holding  that  under  bill 
exempUng  steamboat  owners  for  loss  of  cargo  by  Are,  burden  is  upon  carrier  to 
prove  freedom  fnmi  negligence;  Tompkins  v.  The  Dutchess  of  Ulster,  Fed.  Cas. 
No.  14,087a,  holding  owners  of  steamboat  which  having  leaky  boilers  and  open 
ash  hole,  sank  in  storm  on  river,  liable  for  loss  of  cargo. 

Cited  in  reference  notes  in  24  A.  D.  744;  25  A.  D.  442;  39  A.  D.  406;  57  A.  D. 
701;  61  A.  D.  432,— on  common  carriers  as  insurers  of  goods  against  all  but 
acts  of  God  and  public  enemy;  26  A.  D.  217;  27  A.  D.  517, — on  liability  of  com- 
mon carrier  for  loss  not  occasioned  by  act  of  God  or  public  enemies  or  of  the 
shipper. 

Cited  in  notes  in  41  A.  D.  281 ;  42  A.  D.  367, — on  meaning  of  term  "perils  of 
the  sea"  and  similar  expressions. 

—  Belay. 

Cited  in  Read  v.  Spaulding,  5  Bosw.  395 ;  Green- Wheeler  Shoe  Co.  t.  Chicago, 
R.  I.  A  P.  R.  Co.  130  Iowa,  123,  5  L.R.A.(N.S.)  882,  106  N.  W.  498,  8  A.  &  E. 
Ann.  Cas.  45;  Alabama  G.  S.  R.  Co.  v.  Quarles,  145  Ala.  436,  117  A.  S.  R.  64, 
5  L.RJ1.(N.S.)  867,  40  So.  120,  8  A.  A  E.  Ann.  Cas.  308,— holding  act  of  God  no 
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defense  where  goods  in  carrier's  possessiMi  would  not  have  been  deatro^-ed  if  ami 
without  negligent  delay;  Wald  v.  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  162  IlL  532,S3 
A.  S.  R.  332,  35  LJt.A.  356,  44  N.  E.  888,  holding  railroad  companj  liabfe  lor  !■ 
by  fiood  of  baggage  unnecessarily  delayed  in  transportation;  Read  t.  Spaol&f. 
30  N.  Y.  630,  86  A.  D.  426,  holding  carrier  liable  for  loss,  by  unpreoedentcd  fload 
of  merchandise  unreasonably  delayed  in  carriage. 

—  Exposure  of  goods. 

Cited  in  Wolf  y.  American  Exp.  Co.  43  Mo.  421,  97  A.  D.  406,  holding  raSmi 
company  liable  for  damages  caused  by  storing  wine  on  platform  so  tittt  it  vit 
exposed  to  cold  and  frozen;  Thomas  v.  Lancaster  Mills,  19  C.  C.  A.  88,  34  U.  S- 
App.  404,  71  Fed.  481,  holding  railroad  company,  negligently  exposing  ootta 
in  barges  to  danger  of  fire  during  delay  in  transportation,  liable  for  kas  k 
burning;  Morgan  v.  Dibble,  29  Tex.  107,  94  A.  D.  264,  holding  question  for  jmj 
whether  carrier  by  water  was  negligent  in  delivery  of  goods  on  wharf  so  ai  te 
render  him  liable  for  their  destruction  on  same  day  by  hurricane. 

—  Deviation. 

Cited  in  Crosby  y.  Fitch,  12  Conn.  410,  31  A.  D.  745,  holding  carrier  nakiif 
voyage  at  sea  because  usual  course  through  sound  was  blocked  by  iee,  liable  for 
loss  due  to  storm;  Hostetter  v.  Park,  137  U.  S.  30,  34  L.  ed.  568,  11  Sap.  Ct  Be^ 
1  (same  case  below  11  Fed.  179),  holding  stopping  en  route  aooording  to  estib- 
lished  usage  and  touring  short  distance  up  river  to  take  on  cargo,  not  such  a  deva- 
tion  as  to  make  carrier  liable  for  loss  due  to  sinking  of  vessel ;  Coostabk  t. 
National  8.  S.  Co.  154  U.  S.  51,  38  L.  ed.  903,  14  Sup.  Ct.  Rep.  1062,  holding  dis- 
charge of  cargo  at  another  pier  than  usual  not  a  deviation  renderioig  carrier 
liable  for  destruction  of  merchandise  by  fire. 

—  Stranding. 

Cited  in  The  Ontario,  37  Fed.  220,  holding  that  where  negligent  stranding  and 
not  subsequent  storms  is  proximate  cause  of  damage  to  vessel's  cargo,  the  carrier 
is  liable  therefor;  McArthur  v.  Sears,  21  Wend.  190,  holding  carrier  liable  when 
vessel  stranded  because  of  mistaking  light  on  vessel  for  beacon. 
—For  loss  throngh  uncontrollable  causes. 

Cited  in  Norris  v.  Savannah,  F.  &  W.  R.  Co.  23  Fla.  182,  11  A.  S.  R.  355,  1 
So.  475,  holding  that  injury  to  perishable  fruit  delayed  by  flood  while  in  transit 
by  rail  is  attributable  to  act  of  God  and  that  carrier  is  not  liable. 

Cited  in  reference  notes  in  26  A.  D.  115,  217;  52  A.  D.  124, — on  what  is  an  set 
of  God;  86  A.  D.  296,  as  to  what  is  "act  of  God"  and  "inevitoble  accident;**  31  A 
D.  752,  on  loss  arising  from  "act  of  God." 

Cited  in  notes  in  1  E.  R.  C.  233,  on  act  of  God  as  excusing  loss  of  goods  by 
carrier;  23  A.  D.  134,  on  meaning  of  term  "act  of  €k>d"  as  used  in  law  of  coa- 
mon  carriers;  11  L.R.A.  616,  on  what  is  an  inevitable  accident;  36  A.  S.  R.  831, 
as  to  when  act  of  God  is  deemed  proximate  cause  of  injury;  31  A.  D.  6M,  oa 
liability  of  common  carrier  for  loss  by  fire. 

—  Collisions  with  obstructions  in  channel. 

Cited  in  Hostetter  v.  Gray,  12  Pittsb.  L.  J.  N.  S.  286,  holding  carrier  relieved 
where  loss  resulted  from  striking  an  unknown  obstruction  in  river  through  no 
negligence;  Hays  v.  The  Nat.  Holmes,  20  Phila.  Leg.  Int.  116,  on  point  that 
striking  on  unknown  rock  in  ordinary  route  of  travel  constitutes  valid  defense 
to  carrier;  Ferguson  v.  Brent,  12  Md.  9,  71  A.  D.  582,  holding  carrier  liable  fat 
loss  caused  by  striking  rock  near  buoy,  while  making  harbor  in  fog;  Friend  v. 
Woods,  6  Gratt.  189,  52  A.  D.  119,  holding  carrier  liable  for  loss  of  salt  due 
to  stranding  boat  on  new  and  unknown  sand  bar;  Coosa  River  S.  B.  Co.  v.  Bar 
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river  channel  without  human  agency,  and  whether  it  could  have  been  detected  and 
avoided  by  human  skill  and  prudence. 
«-  Collisions  with  other  vessels. 

Cited  in  Hays  v.  Kennedy,  41  Pa.  378,  80  A.  D.  627,  holding  steamboat  owners 
not  liable  for  loss  by  collision  without  fault  of  master  or  crew,  under  bill  ex- 
empting for  "unavoidable  dangers  of  navigation;*'  The  New  Jersey,  Olcott,  444, 
Fed.  Cas.  No.  10,162,  holding  exemption  from  liability  for  loss  of  cargo  due  to 
collision  without  negligence  of  carrier,  implied  in  all  cases  of  water  carriage. 
•»  Acts  of  public  enemies. 

Cited  in  Caldwell  v.  Southern  Exp.  Co.  1  Flipp.  85,  Fed.  Cas.  No.  2,303,  holding 
express  company  liable  for  negligence  in  permitting  package  of  Confederate  money 
to  be  captured  and  destroyed  by  Federal  troops;  Gage  v.  Tirrell,  9  Allen,  299, 
holding  risk  of  loss  by  public  enemy  not  assumed  by  owners  of  vessel  by  exemption 
in  bill  of  lading  from  losses  by  perils  of  the  sea. 

7  AM.  DEC.  287,  SALMON  v.  BENNETT,  1  CONN.  525. 

What  conveyances  are  fraudulent. 

Cited  in  Lockhard  v.  Beckley,  10  W.  Va.  87,  holding  conveyance  to  innocent 
purchaser  valid  although  made  in  fraud  of  creditors;  McLane  v.  Johnson,  43 
Vt.  48,  holding  conveyance  made  to  avoid  attachment  fraudulent. 

Cited  in  reference  notes  in  26  A.  D.  194,  on  voluntary  conveyances;  17  A.  D. 
755,  on  validity  of  voluntary  conveyances;  12  A.  D.  273,  on  validity  of  deed  of 
gift. 

Cited  in  notes  in  1  L.R.A.  520,  on  presumption  of  fraud;   4  LJt.A.  353,  on 
invalidity  of  conveyances  made  to  defraud  creditors;   14  A.  8.  R.  746,  on  what 
creditors  may  attack  voluntary  transfer  as  fraudulent;  14  A.  D.  703,  on  validity 
of  voluntary  conveyance  as  between  the  parties. 
—  A»  to  existing  creditors. 

Referred  to  as  leading  case  in  Whittlesey  v.  McMahon,  10  Conn.  137,  26  A.  D. 
382,  holding  settlement  on  children  invalid  where  father  insolvent  at  time. 

Cited  in  Hunter  v.  Waite,  3  Gratt.  26,  holding  voluntary  conveyance  executed 
while  grantor  in  embarrassed  circumstances  invalid  as  against  existing  credi- 
tors; Foote  V.  Cobb,  18  Ala.  585,  holding  voluntary  deed  fraudulent  as  to  ex- 
isting creditor  of  grantor  although  no  actual  fraud  intended;  Miller  v.  Thomp- 
son, 3  Port.  (Ala.)  196,  holding  voluntary  conve3rance  to  daughter  void  as  to 
existing  creditors  and  dau^ter's  husband  not  entitled  to  hold  against  them; 
BuUett  V.  Worthington,  3  Md.  Ch.  99;  Wilson  v.  Buchanan,  7  Qratt.  334;  Hutch- 
ison V.  Kelly,  1  Rob.  (Va.)  123,  39  A.  D.  250;  Brackett  v.  Waite,  4  Vt.  389; 
Adams  v.  Edgerton,  48  Ark.  419,  3  S.  W.  628;  Emerson  v.  Bemis,  69  111.  537; 
Wright  V.  Campbell,  27  Ark.  637;  Bentrand  v.  Elder,  23  Ark.  494,— holding  con- 
veyance to  member  of  family  fraudulent  as  to  prior  creditors  of  party  where 
he  was  embarrassed  at  time  of  making;  Reade  v.  Livingston,  3  Johns.  Ch.  481, 

8  A.  D.  520,  holding  voluntary  settlement  after  marriage  invalid  where  hus- 
band was  indebted;  Enders  v.  Williams,  1  Met.  (Ky.)  346,  holding  deed  of  slaves 
by  father  to  sons  invalid  because  of  fraud;  Cutter  v.  Gridwold,  Walk.  Ch.  (Mich.) 
437,  holding  deed  taken  in  name  of  minor  son  to  hinder  creditors  invalid;  Worth- 
ington V.  Shipley,  5  Gill,  449,  holding  bill  of  sale  of  slaves  to  daughter  fraudulent 
where  father  was  largely  embarrassed  at  time;  Quinnipiac  Brewing  Co.  v. 
Fitzgibbons,  71  Conn.  80,  40  Atl.  913,  holding  conveyance  to  wife  invalid  although 
made  in  good  faith,  where  husband  did  not  retain  sufficient  property  to  pay 
creditors;  Lytle  &  Co.  v.  Scott,  2  111.  App.  646,  holding  conveyance  to  minor  son 
in  consideration  of  love  and  affection  invalid  where  grantor  retained  no  property 
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inadequate  oonaideratioii  invalid  where  maker  largely  indebted;  Trumbull  t. 
Hewitt,  62  Conn.  448,  26  Ail.  360,  holding  property  taken  in  wife's  name  wbes 
husband  inaolvent  gubjeet  to  attachment  by  hit  creditors;  Catchings  v.  Manfcwe, 
39  Miss.  655,  holding  Toluntary  assignment  of  insurance  policy  to  wife  ssd 
children  fraudulent  where  party  was  insolyent;  Beasley  ▼.  Coggins,  48  Fla.  215, 
37  So.  218,  5  A.  ft  E.  Ann.  Cas.  801,  holding  that  yoluntary  conveyance  to 
wife  will  be  set  aside  si  instance  of  trustee  in  bankruptcy  where  party  wis 
insolvent  and  intended  to  defraud  creditors;  Morgan  v.  Hecker,  74  Cal.  540,  16 
Pac  317,  holding  voluntary  gift  to  wife  which  is  reasonable  valid  as  to  existing 
creditor  where  husband  was  solvent  and  no  fraud  appeared;  Seward  v.  Jackson, 
8  Cow.  406,  holding  conveyance  to  children  by  father  who  had  guaranteed  a 
judgment  against  another  valid  where  land  apparently  sufficient  to  satisfy  the 
claim  was  subject  to  the  judgment;  Patterson  v.  McELinney,  07  111.  41,  holding  that 
where  a  father  at  the  time  of  making  a  parol  gift  of  land  was  in  prosperous  cir- 
cumstances, but  was  insolvent  when  he  executed  the  deed,  the  transaction  was  not 
fraudulent  as  to  his  creditors;  Van  Wyck  v.  Seward,  18  Wend.  375  (affirming 
5  Cow.  67),  holding  oonveyance  to  son  valid  as  against  assignee  of  judgment 
which  the  grantor  had  guaranteed;  Doe  ex  dem.  01>aniel  v.  Crawford,  15  N.  C. 
(4  Dev.  L.)  107  (dissenting  opinion),  on  point  that  mere  indebtedness  at  time 
of  voluntary  conveyance  will  not  in  all  cases  render  it  void;  Pomeroy  v.  Bailer. 
43  N.  H.  118,  holding  voluntary  conveyance  in  consideration  of  blood  and  affec- 
tion valid  where  party  retained  sufficient  property  to  pay  creditors;  Lloyd  v. 
Fulton,  01  U.  S.  470,  23  L.  ed.  363,  holding  marriage  settlement  valid  where 
husband  reserved  more  than  enough  to  meet  debts  but  lost  his  property  by  haz- 
ards of  business;  Dodd  v.  McGraw,  8  Ark.  83,  46  A.  D.  301,  holding  voluntarT 
conveyance  of  negro  to  daughter  valid  where  father  was  in  independent  cireuiD- 
stances  at  time  but  became  embarrassed  subsequently;  Hopkirk  t.  Randolph, 
2  Brock.  132,  Fed.  Cas.  No.  6,608,  on  point  that  voluntary  conveyance  to  diild 
where  parent  is  in  prosperous  condition  is  valid  where  there  is  no  fraud  and 
provision  is  reasons!  !e;  Clayton  v.  Brown,  17  Ga.  217,  holding  voluntary  deed 
of  trust  for  benefit  of  wife  and  children  valid  where  no  fraud  appeared;  Wilsoo 
V.  Kohlheim,  46  Miss.  346,  holding  deed  of  gift  to  father  valid  as  to  existing 
creditors  where  no  fraud  appeared ;  Carson  v.  Foley,  1  Iowa,  524,  holding  voluntary 
conveyance  valid  as  to  existing  creditors  where  no  fraud  appeared  and  grantor 
was  solvent;  French  v.  Holmes,  67  Me.  186,  holding  instruction  which  precluded 
jury  from  passing  upon  the  question  of  fraud  in  conveyance  to  wife  erroneous; 
Huston  V.  C!antril,  11  Leigh,  136,  on  point  that  gift  by  parent  making  reasonable 
provision  for  child  is  valid  where  donor  is  not  embarrassed  and  no  fraudulent 
intent  exists;  Babcock  v.  Eckler,  24  N.  Y.  623,  holding  conveyance  of  propertr 
to  wife  valid  where  husband  indebted  to  her;  Clarke  v.  Black,  78  Onin.  467. 
62  Atl.  757,  holding  conveyance  by  wife  to  husband  valid  although  she  did  not 
retain  sufficient  property  to  satisfy  her  creditors  where  the  relation  of  debtor 
and  creditor  existed  between  husband  and  wife;  Second  Nat.  Bank  v.  Merrill. 
81  Wis.  142,  20  A.  S.  R.  870,  50  N.  W.  503,  holding  that  where  a  father  gare 
his  son  stock  and  later,  the  stock  having  depreciated,  conveyed  valuable  land  to 
him  in  consideration  of  the  stock  and  a  debt  owing  the  son,  the  conveyance  was 
valid,  although  the  father  was  insolvent  at  that  time. 

Cited  in  notes  in  14  A.  D.  706,  on  validity  of  voluntary  conveyance  aa  to  ex- 
isting creditors;   00  A.  S.  R.  516,  517,  on  validity  as  to  existing  creditors  of 
voluntary  conveyance  to  wife. 
-^As  to  subsequent  creditors. 

Cit^d  in  Bmith  v,  Kehr,  H  Dill.  50,  Fed,  tas.  No,  13,071,  holding  volniitaty  M*- 


quent  creditors;  Beal  ▼.  Warren,  2  Gray,  447,  holding  voluntary  conveyance  not 
intended  to  defraud  creditors  valid  where  grantor  not  indebted  at  time;  Hessian 
V.  Patten,  83  C.  C.  A.  545,  154  Fed.  829,  holding  conveyance  to  daughter  valid 
where  not  disproportionate  to  father's  means;  Anonymous,  1  Wall.  Jr.  107, 
Fed.  Gas.  No.  474,  holding  voluntary  settlement  on  illegitimate  child  valid  as  to 
subsequent  creditors  where  the  father  was  solvent  and  no  fraud  appeared; 
Payne  v.  Stanton,  59  Mo.  158,  holding  conveyance  to  son  valid  as  to  subsequent 
creditor  where  no  proof  of  actual  fraud;  Williams  v.  Banks,  11  Md.  198,  holding 
subsequent  creditors  not  entitled  to  participate  in  fund  where  deed  is  set  aside  at 
instance  of  antecedent  creditors;  Johnston  v.  Zane,  11  Gratt.  552,  holding  deed 
providing  for  existing  debts  of  grantor  and  settling  the  residue  on  his  family 
valid  where  no  actual  fraud  shown. 

—  As  to  snbseqaent  grantee. 

Cited  in  Gardner  v.  Cole,  21  Iowa,  205,  holding  conveyance  without  consid- 
eration and  executed  for  fraudulent  purpose  void  against  subsequent  grantee 
without  actual  notice. 

Cited  in  note  in  14  A.  D.  708,  on  validity  of  voluntary  conveyance  as  to  subse- 
quent purchasers. 

—  Reservation  of  interest  by  grantor. 

Cited  in  Offutt  &  Co.  v.  King,  1  MacArth.  312,  holding  voluntary  deed  of  trust 
for  benefit  of  grantor's  wife  valid  although  he  reserved  the  right  to  sell  and  dispose 
of  the  property  as  he  deemed  for  the  wife's  advantage  where  no  fraud  existed. 

7  AM.  DEC.  240,  AVERT  V.  STEWART,  2  CONN.  69. 
Computation  of  time. 

Cited  in  Spencer  v.  Champion,  13  Conn.  11,  on  computation  of  time  allowed  for 
return  of  execution. 

Cited  in  reference  notes  in  14  A.  D.  522;  42  A.  D.  474, — on  mode  of  computing 
time;  61  A.  S.  R.  656,  on  computation  of  time  within  which  an  act  is  to  be 
done. 

Cited  in  notes  in  21  A.  D.  499,  on  computation  of  time;  49  L.R.A.  201,  on 
construction  of  terms  "from"  or  "after"  a  day  or  event  in  computation  of  time. 

—  Excluding  first  or  last  day. 

Cited  in  Bowen  v.  Julius,  141  Ind.  310,  40  N.  £.  700,  excluding  day  of  date  in 
computing  time  of  note;  Blackman  v.  Nearing,  43  Conn.  56,  21  A.  R.  634,  ex- 
cluding day  of  note's  maturity  in  computing  time  imder  statute  of  limitations; 
Weeks  v.  Hull,  19  Conn.  376,  50  A.  D.  249,  excluding  day  of  issuance  of  probate 
order  in  computing  time  thereby  allowed  for  presentment  of  claims;  Miner  v. 
Goodyear  India  Rubber  Glove  Mfg.  Co.  62  Conn.  410,  26  Atl.  643,  excluding  day  of 
insolvent's  assignment  in  computation  under  statute  providing  for  dissolution  of 
attachment  made  within  preceding  sixty  days;  Taylor  v.  Jacoby,  2  Pa.  St.  495, 
45  A.  D.  615,  holding  note  payable  one  day  after  date,  not  subject  to  suit  or 
process  until  after  expiration  of  that  day. 

Cited  in  notes  in  78  A.  S.  R.  374,  on  exclusion  of  first  day  in  computation  of 
time;  49  L.RJ^.  195,  on  rule  as  to  first  and  last  days  in  computation  of  time. 

—  Sundays  and  holiday's  generally. 

Cited  in  The  Harbinger,  50  Fed.  941,  holding  that  tender  to  charterer  on 
Monday,  sufficient  under  charter  party  naming  date  falling  on  Sunday;  Camp- 
bell V.  International  Life  Assur.  Soc.  4  Bosw.  298,  upholding  tender  of  insurance 
premium  on  Monday  where  time  therefor  expired  on  Sunday;  Ingram  v.  Wacker- 
nagel,  83  Iowa,  82,  48  N.  W.  998,  holding  sufficient,  yarding  of  cattle  on  Monday, 
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under  contract  requiring  U«t  shipment  on  Sunday;  Boehm  v.  Rich,  IS  Dih.t 
holding  tenant  paying  on  Monday  r«it  due  on  Sunday  not  in  default;  8pdii 
Lyon,  18  Conn.  18»  holding  deYiBee*!  tender  on  Monday  sufSeient  wbereta 
allowed  by  will  expired  on  Sunday;  Keating  v.  Serrell,  5  Daly,  278,  mtiim 
validity  of  judgment  rendered  on  Monday,  wha«  time  allowed  therefor  opin^ 
on  Sunday;  Thayer  ▼.  Felt,  4  Pick.  364,  holding  that  statute  allowing  idjosrwi 
of  three  days  in  sale  of  equity  of  redemption  does  not  include  Simdaj;  Bim' 
State,  22  Fla.  46,  upholding  settlement  of  bill  of  exceptions  on  Mondaj  f^ 
time  allowed  by  court  expired  on  Sunday;  English  v.  Williamson,  34  Kin-^ii 
Pac.  214,  holding  that  where  Sunday  is  last  day  for  redeeming  from  tMst" 
it  should  be  excluded;  Porter  v.  Pierce,  120  N.  Y.  217,  7  LJLA.  847.  24X.E 
281,  upholding  creditor's  redemption  on  Monday  where  the  twenty-four  tam  it 
lowed  therefor  expired  on  Sunday. 

Cited  in  reference  notes  in  52  A.  8.  R.  799,  on  computing  time  wlwn  h«  k 
falls  on  Sunday;  30  A.  D.  662,  on  time  to  perform  contract  where  diteaip 
formance  falls  on  Sunday. 

Cited  in  notes  in  78  A.  S.  R.  378,  on  exclusion  of  Sunday  in  coopsUtioi  ^ 
time;  14  L.R.A.  120,  on  extension  of  time  for  performance  oi  oontnet  w^ 
last  day  falls  on  Sunday. 

Distinguished  in  Patrick  v.  Faulke,  46  Mo.  312,  holding  that  mediiiiirt  fc 
must  be  filed  on  Saturday  where  statutory  time  expires  on  Sondaj. 
—  Negotiable  paper  maturing  on  Sunday  or  holiday. 

Cited  in  Hirshfield  ▼.  Ft.  Worth  Nat.  Bank,  83  Tex.  462,  29  A  a  R.  •»  ^ 
L.R.A.  639,  18  S.  W.  748,  denying  validity  of  presentment  on  Saturdtj,  o^  ^ 
negotiable  note  without  grace  maturing  on  Sunday;  Morris  y.  Bailey,  10  8.  u-'^ 
74  N.  W.  443,  holding  sUtute  making  negotiable  note  due  on  bolKltj  ]»»* 
on  next,  not  applicable  to  days  of  grace;  Conunercial  Bank  v.  VsnnDD,  41  • 
269,  on  sufficiency  of  presentment  of  draft  maturing  on  holiday. 

Cited  in  reference  notes  in  46  A.  D.  617,  as  to  time  when  action  on  P''**^ 
note  can  be  brought;  29  A.  S.  R.  668,  as  to  when  n^otiable  note  ftUiaj«*^ 
Sunday  is  payable.  . 

Cited  in  notes  in  7  A.  D.  261,  as  to  time  of  payment  of  obligation  ^*  J 
on  Sunday;  14  L.R.A.  120,  on  extension  of  time  for  payment  of  bill  or  note  »li^ 
due  on  Sunday. 

Distinguished  in  Kunts  v.  Tempel,  48  Mo.  71,  upholding  P^^^**^*  ^«^ 
on  Saturday  where  last  day  of  grace  fell  on  Sunday;  Doronus  t.  BoriaBf 
67,  Fed.  Cas.  No.  4,002,  holding  indorser  of  negotiable  note  wsiting  gr»«  "^ 
due  on  Sunday,  bound  by  presentment  on  Saturday.  . 

Criticized  in  Sanders  y.  Ochiltree,  6  Port.  (Ala.)  73,  30  A.  D.  55h  b(0H'^ 
tiable  note  made  on  Saturday  payable  one  day  after  date  due  on  Mow*!- 
Sunday  activities.  ^^ . 

Cited  in  Lindenmuller  y.  People,  21  How.  Pr.  166,  33  Barb.  548,  uiiM»^| 
statute  declaring  Sunday  theatre  a  nuisance. 
Parol  evidence  as  to  custom  or  usage.  > 

Cited  in  Re  Curtis,  64  Conn.  601,  42  A.  S.  R.  200,  30  Atl  7«9,  ^^^ 
evidence  admissible  to  show  meaning  of  trade  term  "to  work  *^^^'*^\j]^ 
Allen,  10  Ohio,  426,  holding  parol  evidence  admissible  to  show  int(^ .  . 
of  prices  applicable  to  note  payable  in  cloth  "at  a  fair  wholesale  fsctoi7^ 
Dwyer  v.  Brenham,  70  Tex.  30,  7  S.  W.  698,  holding  parol  evidence  of  ^^ 
missible  to  explain  ambiguous  compensation  clause  in  city  printing  ^f^ 
St  urges  V.  Buckley,  32  Conn.  18,  sustaining  admission  of  deslerf'  <^ 
return  other  barrels  for  those  containing  produce. 
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admissibility  of  evidence  of  usage  to  explain  or  control  express  contract;  58  A. 
D.  638,  on  admissibility  of  evidence  of  usage  or  custom  for  purpose  of  ascertain- 
ing understanding  of  parties  by  tbeir  contracts. 

Cited  in  notes  in  25  A.  D.  372,  on  admissibility  of  evidence  of  usage;  14  E.  R. 
C.  672,  on  admissibility  of  parol  evidence  to  interpret  written  contracts  and  to 
show  usage  of  trade;  18  A.  R.  207,  on  custom  or  usage  as  affecting  contractual  re- 
lations; 11  A.  8.  R.  632,  on  admissibility  of  evidence  of  custom  or  usage  to  explain 
technical  expressions  in  contract  or  to  disclose  intention  of  parties. 
Compliance  with  contract  to  deliver  cliattois. 

Cited  in  Hoffman  v.  King,  58  Wis.  314,  17  N.  W.  136,  holding  that  seller  of 
chattels  must  set  them  apart  so  that  possession  may  be  taken  without  further  act 
on  his  part;   Lyons  v.  Hill,  46  N.  H.  49,  88  A.  D.   189,  upholding  carrier  in 
allowing  consignee  to  inspect  goods  sent  C.  O.  D. 
Seasonableness  of  tender  of  goods. 

Cited  in  Croninger  v.  Crocker,  62  N.  Y.  151,  denying  validity  of  tender  of  goods 
at  10  P.  M.  of  last  day  allowed  by  contract 

Cited  in  reference  notes  in  10  A.  D.  47,  on  tender  of  specific  article;  26  A.  D. 
546,  on  time  and  place  of  tender  of  specific  articles. 

Cited  in  note  in  77  A.  D.  481,  on  tender  of  goods,  chattels,  etc 

7  AM.  I>E:C.  851,  BUCK  t.  COTTON,  2  CONN.  186. 
Notice  to  acoonunodatlon  Indorser. 

Cited  in  Holland  v.  Turner,  10  Conn.  308,  one  indorsing  as  accommodation  with- 
out knowledge  of  maker's  insolvency,  entitled  to  notice;  National  Bank  v.  Lewis, 
50  Vt.  622,  28  A.  R.  514,  holding  letter  waiving  protest  written  by  accommoda- 
tion indorser  to  bank  did  not  waive  demand  and  notice  by  holder. 

Cited  In  referenoe  note  in  48  A.  D.  452,  on  necessity  of  notice  where  there  is 
accommodation  indorsement  or  acceptance. 

Cited  in  note  in  51  A.  D.  303,  on  rights  and  liabilities  of  accommodation  in- 
doners,  acceptors,  and  makers. 
Effect  of  act  inducing  extension  of  credit  to  an  Insolvent. 

Cited  in  Broome  v.  Beers,  6  Conn.  198,  denying  priority  of  lien  of  mortgagee 
who  denied  such  priority  to  detriment  of  creditor  of  insolvent  holder  of  junior 
mortgage. 

7  AM.  DEC.  856,  UiOYD  ▼.  KEACH,  2  CONN.  175. 
Usurious  note  or  transfer  thereof. 

Cited  in  Durant  v.  Banta,  27  N.  J.  L.  624;  Cram  v.  Hendricks,  7  Wend.  569, 
582;  Dickerman  v.  Day,  31  Iowa,  444,  7  A.  R.  156, — ^holding  a  bona  fide  discount 
at  rate  greater  than  legal  interest,  not  usurious;  Nichols  v.  Pearson,  7  Pet.  103, 

8  L.  ed.  623,  holding  similar  transaction  not  per  se  usurious;  Preeman  v.  Brit- 
tin,  17  N.  J.  L.  191,  holding  discount  of  note  in  regular  course  of  trade,  at  rate 
greater  than  legal  interest,  not  necessarily  usurious;  Belden  v.  Lamb,  17  Conn. 
441,  holding  question  for  jury  whether  transfer  of  note  was  sale  or  to  secure 
locm  and  therefore  usurious;  Whitworth  v.  Adams,  5  Rand.  333  (dissenting  opin- 
ion), on  indorsement  and  discount  of  note  at  rate  beyond  legal  interest,  as 
usury. 

Cited  in  reference  notes  in  37  A.  D.  645,  on  what  transactions  are  usurious; 
11  A.  D.  779;  27  A.  S.  R.  486,— on  discount  as  usury;  8  A.  D.  224,  on  discounting 
bills  at  more  than  legal  rate  of  interest. 

Cited  in  notes  in  55  A.  D.  393,  on  effect  of  sale  of  chose  in  action  on  question  of 
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UMury;  40  A.  D.  256,  as  to  wken  sale  of  n^gotUUe  paper  is 

46  A.  8.  R.  184,  on  UBury  in  diaoonntiiiig  promissoiy  notes.  I 

Effect  of  UBurj  or  oClier  ezoeeslTe  oharge. 

Cited  in  Botsf ord  y.  Sanford,  2  Conn.  276,  holding  indorser  entitied  to  Mk  i?  t 
fraud  or  usury  in  making;  Saltmarsh  t.  Tuthill,  13  Ala.  390,  holding  indanata  | 
security  for  usurious  advance,  subject  to  defense  of  usury;  Ramadell  t.  MKpi.  (- 

16  Wend.  674,  holding  auctioneer  making  adrance  upon  goods  fFandulotfy  4-  \ 
tained  and  making  charge  additional  to  commissions,  not  bona   fide  boUv  ■ 
against  true  owner. 

Cited  in  notes  in  65  A.  D.  390,  on  defense  of  usury;  37  A.  D.  388,  on  who  nr  ' 

set  up  defense  of  usury;  13  A.  D.  710,  on  effect  of  usurious  sale  of  Tslid  m^  \ 
62  A.  D.  118,  on  validity  of  negotiable  piH^  ^  affected  by  subsequent  wtkm 

usurious  consideration.  | 

Criticised  in  Knights  t.  Putnam,  3  Pidc  184,  holding  nmker  of  note  not  eatiihi  ! 

to  defend  on  ground  of  usury  between  indorser  and  indorsee.  | 

Rights  of  indorser.  i 

Cited  in  Bishop  t.  Dexter,  2  Conn.  410,  holding  indorser  entitled  to  notkeif 
dishonor. 

7  AM.  DEO.  864,  WHKEliER  ▼.  WAUOSR,  9  CONN.  198. 
Sufficiency  of  language  to  create  condition. 

Cited  in  Blanchard  t.  Detroit,  L.  &  L.  M.  R.  Co.  31  Mich.  43,  18  A.  B.  lO. 
holding  conveyance  to  railroad  company  '^ipon  the  express  condition'*  of  iLiMtiw 
of  depot  subject  to  such  condition ;  Nash  v.  LeCleroq,  Fed.  Oas.  No.  10,021,  hom- 
ing that  partner's  conveyance  to  remaining  partners,  subject  to  payment  of  kn 
proportion  of  debts,  created  condition  subsequent;  Madore's  Appeal,  ISO  Ps.  U. 

17  Atl.  804,  on  deed  of  land  ^to  be  used  for  milling  and  manufaetoring  parpo» 
only,"  as  creating  condition;  Lloyd  v.  Holly,  8  Conn.  401,  holding  oonditiQaftl 
assignment  of  contract  to  firm,  ''they  to  pay"  amount  already  due;  S^nnoir  t. 
Harvey,  11  Conn.  276,  holding  that  creditor's  letter  to  jailor  oonsentiqg  to  net 
dd>tor's  release,  "you  to  be  responsible,"  rendered  jailor  responsible. 

—  In  will. 

Cited  in  Lindsey  v.  Lindsey,  46  Ind.  652,  holding  that  devise  of  part  of  fiun 
products  to  widow,  directing  son  to  run  farm  to  be  his  on  widow's  death,  and  ts 
pay  sum  to  sisters,  made  widow's  support  and  sisters'  payment  condition;  Treats 
Appeal,  36  Conn.  210,  holding  Uiat  uncle's  bequest  subject  to  nephew's  releasi  d 
rights  in  his  father's  estate,  required  release  to  his  brothers  and  sisters;  Jndd  v. 
Bushnell,  7  Conn.  204,  holding  devise  to  executors  "who  are  herd>y  ordered  sai 
directed  to  pay"  annuity,  subject  Uiereto;  Duncan  v.  Prentice,  4  Met.  (Ky.)  tlC 
holding  that  devise  of  remainder  upon  condition  of  payment  of  sum  to  another, 
created  condition  subsequent. 

Cited  in  reference  note  in  36  A.  S.  R.  610,  on  conditions  subsequent  in  devise. 

Distinguished  in  Fox  v.  Phelps,  17  Wend.  303,  holding  that  provisicm  that 
devisees  "shall  and  they  are  respectively  required  to"  pay  sum  to  another  insif- 
ficient  to  create  condition. 
Effect  of  breach  of  condition. 

Cited  in  Hoyt  v.  Kimball,  40  N.  H.  322,  holding  that  breach  of  oonditiaa  by 
cotenant  after  partition  did  not  subject  interest  of  others  to  forfeiture;  Wnnreick 
V.  Weinreich,  18  Mo.  App.  364,  holding  that  heirs'  right  of  entry  for  oonditim 
broken  does  not  preclude  suit  by  representative  of  grantor;  Downer  ▼.  Downer. 
0  Watts,  60,  holding  that  land  devised  subject  to  payment  of  legacy  and  refnfed 
by  devisee  should  be  sold  to  pay  legacy;  Worthen  v.  Ratcliffe,  42  Ark.  330,  grast- 
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ju^  oquiutoie  reiiei  lor  oreacn  oi  suosequenc  conoiuon  u>  pay  lor  improremeni;  on 
land  donated. 

7  AB€.  DEC.  868,  STARR  ▼.  liEAVITT,  2  CONN.  a4S. 
Oonveyanoe  of  ootenant'8  estate. 

Cited  in  Mitchell  y.  Hasen,  4  Conn.  495,  10  A.  D.  100,  denying  right  of  coten- 
ant's  administrator  to  conyey  portion  of  common  estate  by  metes  and  bounds; 
Jewett  y.  Sto<*t<Mi,  3  Yerg.  492,  24  A.  D.  694;  Smith  v.  Benson,  9  Vt.  138,  31  A. 
I>.  614;  Griswold  y.  Johnson,  5  Ck>nn.  363, — same  as  to  cotenant  himself. 

Cited  in  note  in  11  L.ILA.  278,  on  conyeyanoe  by  tenant  in  common  by  metes 
and  bounds. 

Criticized  in  Green  y.  Arnold,  11  R.  I.  364,  23  A.  B.  466,  upholding  mortgage 
eoTering  cotenant's  interest  in  separate  parcel. 
Execntion  of  Judgment. 

Cited  in  Giddings  y.  Canfleld,  4  Conn.  482,  denying  right  to  set  off  to  execution 
creditor  undiyided  portion  of  sole  property  of  debtor;  Young  y.  Schroeder,  10 
Utah,  155,  37  Pac  252,  denying  validity  of  separate  sales  of  same  property  to 
satisfy  same  judgment. 

Cited  in  note  in  23  A.  S.  R.  651,  652,  on  judicial  sales  of  property  en  mOB^e. 
«-  Ag^alnst  undiyided  interest. 

Cited  in  Fish  y.  Sawyer,  11  Conn.  545,  holding  inyalid,  leyy  on  debtor's  un- 
diyided moiety  held  subject  to  life  estate  in  one  third  of  whole;  Brightman  y. 
Morgan,  111  Iowa,  481,  82  N.  W.  954,  doubting  validity  of  levy  on  cotenant's 
undivided  interest;  Campau  v.  Godfrey,  18  Mich.  27,  100  A.  D.  133,  on  right  of 
tenant  in  common  to  object  to  levy  against  his  cotenant. 

Distinguished  in  Beers  v.  Botsford,  13  Conn.  146,  upholding  levy  upon,  and 
several  appraisal  of  equity  of  redemption  in  three  tracts,  the  first  and  second 
being  mortgaged  to  one  and  second  and  third  to  another. 

Criticized  in  Butler  v.  Roys,  26  Mich.  53,  12  A.  R.  218,  upholding  levy  on  city 
lots  as  interest  of  cotenant  in  inheritance. 

7  AM.  DBC.  271,  BUIiKIiEY  ▼.  DERBY  FISHING  CO.  2  CONN.  952. 
Powers  of  ooi-porate  agents. 

Cited  in  Antipoeda  Baptist  Church  y.  Mulford,  8  N.  J.  L.  182,  holding  corpora- 
tion bound  by  contract  executed  by  its  authorized  agent;  Hart  v.  Stone,  30  Conn. 
94,  holding  that  corporation  may  ratify  without  vote  president's  assignment  in 
insolvency;  Isham  v.  Buckingham,  49  N.  Y.  216,  denying  liability  of  original 
holder  of  stock  transferred,  although  officers  failed  to  sign  certificate  of  transfer; 
Despatch  Line  of  Packets  v.  Bellamy  Mfg.  Co.  12  N.  H.  205,  37  A.  D.  203,  holding 
parol  evidence  admissible  to  show  corporation's  ratification  of  manager's  pledge  of 
property. 

—  Bank  oflloers. 

Cited  in  Kilgore  v.  Bulkley,  14  Conn.  362,  denying  right  of  bank  to  avoid  deposit 
certificate,  because  not  issued  in  conformity  to  law;  De  Groot  v.  Van  Duzer,  20 
Wend.  390,  holding  bank  president's  agreement  to  discount  bank's  paper  acquired 
by  another,  not  void  for  want  of  authority;  Rich  v.  State  Nat.  Bank,  7  Nebr.  201, 
29  A.  R.  382,  holding  bank  bound  by  accepting  patronage  for  which  president 
agreed  to  give  stock;  Bates  v.  Bank  of  Alabama,  2  Ala.  451,  sustaining  validity  of 
bank  officer's  act  in  making  drafts  in  payment  of  cotton. 

—  Officers  of  railroad  company. 

Cited  in  Bissell  v.  Michigan  S.  k  N.  I.  R.  Cos.  22  N.  Y.  258,  denying  right  of 
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consolidated  railroads  to  avoid  liability  for  injury  to  pasaenger,  outBide  of  ^im 
limits. 

Distinguished  in  Hood  v.  New  York  &  N.  H.  R.  Co.  22  Conn.  502,  hol^if  ^< 
railroad  may  show  want  of  authority  to  sell  ticket  beyond  tenninna. 

—  Inanrmnoe  agents. 

ated  in  Muhleman  v.  National  Ins.  Co.  6  W.  Va.  508,  holding  that  agm^ 
acceptance  of  owners'  note  instead  of  captain's,  no  ground  for  avotdii^  Bar* 
insurance;  Davenport  v.  Peoria  Marine  k  F.  Ins.  Co.  17  Iowa,  276,  boldiif  ea^ 
pany  bound  on  policy  executed  after  fire  in  pursuance  of  agent's  contrsct  k^f 
fire;  First  Baptist  Church  v.  Brooklyn  F.  Ins.  Co.  19  N.  Y.  305,  boldin^  ^ar*" 
provision  that  insurance  be  signed  by  named  officers,  not  a  detraction  from  geaeL 
powers;  St.  Louis  Police  Relief  Asso.  v.  Tiemey,  116  Mo.  App.  447,  91  S.  W.  9fe 
holding  benefit  association  liable  under  secretary's  acceptance  of  designatHa  >r 
beneficiary,  in  manner  violating  rule;  Peck  v.  New  London  County  MuL  lai.  Cl 
22  Conn.  575,  sustaining  admission  of  evidence  to  show  that  inauranee  eaB|s=: 
had  invested  agent  with  authority  to  consent  to  double  insurance. 

—  Municipal  offioera. 

Cited  in  Bridgeport  v.  Housatonic  R.  Co.  15  Conn.  475,  denying  city's  rigfct  t 
avoid  railroad  aid  bonds,  on  ground  of  technical  nonconformity  to  anthoriu 
McCracken  v.  San  Francisco,  16  Cal.  591,  sustaining  right  of  purchaser  ai  rhj 
land  under  void  ordinance  to  question  validity  of  proceedings. 

Distinguished  in  Bonesteel  v.  New  York,  6  Bosw.  550,   denying  liability  d 
municipality  on  street  commissioner's  agreement  with  contractor,  differi^  frm 
one  ratified. 
Effect  of  custom. 

Cited  in  Stamford  Bank  v.  Ferris,  17  Conn.  259  (dissenting  opinion),  o&  cmiin 
of  bank  to  accept  pledge  of  its  own  stock  as  security. 

7  AM.  D£C.  874,  COUCH  v.  MSEKER,  2  CONN.  308. 
Delivery  and  operation  of  instrument  —  Conditional  dellTery. 

Cited  in  Young  v.  Clarendon  Twp.  26  Fed.  805;  Missouri  P.  R.  Co.  v.  Atkisim- 
17  Mo.  App.  464, — holding  that  note  in  escrow  becomes  operative  upon  roipKis^ 
with  condition  and  without  actual  delivery;  Trumbull  v.  O'Hara,  71  Cobb.  171 
41  Atl.  546,  holding  note  delivered  to  payee  on  condition  not  effective  until  h^ 
filment  of  condition;  Massmann  v.  Holscher,  49  Mo.  87,  holding  that  note  etuol 
be  delivered  to  payee  as  an  escrow. 

Cited  in  reference  note  in  37  A.  D.  680,  on  delivery  of  deed  aa  escrow. 

Cited  in  notes  in  5  L.R.A.  697,  on  commercial  paper  as  an  escrow;  18  LRX 
142,  on  validity  of  promissory  note  given  as  forfeit  or  as  collateral  to  an  iarafii 
oral  agreement  which  is  within  statute  of  frauds;  43  L.R.A.  480,  on  eontemfs^ 
raneous  agreements  constituting  condition  of  delivery  as  defense  to  note. 

—  Parol  evidence  affecting. 

Cited  in  Ruggles  v.  Swanwick,  6  Minn.  526,  Gil.  365,  holding  parol  evidcan 
admissible  to  show  want  of  delivery  and  consideration  of  note ;  Clark  v.  Dacbewiit 
26  Utah,  97,  72  Pac.  331,  holding  parol  evidence  admissible  to  show  deliverT  d 
note  upon  condition  and  compliance  therewith;  Trumbull  v.  O'Hara,  71  Cobb.  172. 
41  Atl.  546,  holding  parol  evidence  admissible  to  show  that  note  waa  delivered 
subject  to  conformity  of  horse  to  warranty;  Wilson  v.  Hartford  F.  Ins.  Go.  \' 
App.  D.  C.  14  (dissenting  opinion),  on  admissibility  of  proof  that  insurance  po&r 
was  delivered  on  parol  condition;  Giddings  v.  Munson,  4  Vt.  308,  holding  ptroi 
evidence  admissible  to  show  that  settlement  with  executor  did  not  include  Isb^ 
claimed  by  heir;  Walker  v.  Crawford,  66  111.  444,  8  A.  R.  701,  holding  parol  en^ 
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which  he  prevented;  Litchfield  ▼.  Falconer,  2  Ala.  280,  holding  eyidence  of  want 
of  consideration  of  note,  inadmissible  against  bona  fide  holder. 

Cited  in  reference  note  in  83  A.  D.  248,  on  parol  evidence  to  show  when  note 
delivered  as  escrow  is  to  take  efifect. 

Cited  in  notes  in  18  L.R.A.(N.S.)  290,  on  parol  evidence  to  show  that  bill  or 
note  was  delivered  upon  condition ;  4  £.  R.  C.  208,  on  parol  evidence  to  show  that 
delivery  of  written  instrument  was  conditional. 

7  AM.  I>EC.  877,  CHAPMAN  v.  CHAPMAN,  2  CONN.  347. 
Establishment  of  status  hy  declarations  or  repute. 

Cited  in  Byers  Bros.  v.  Wallace,  87  Tex.  603,  29  S.  W.  760,  holding  uncle's 
declarations  that  nephew  was  dead,  leaving  no  nearer  heirs  than  himself,  inad- 
missible as  self-serving;  Re  Hurlburt,  68  Vt.  366,  35  L.R.A.  794,  35  Atl.  77, 
holding^  inadmissible  general  reputation  in  family  that  son  who  disappeared  died 
before  father,  unless  predicated  upon  declarations  of  some  deceased  member  of 
family;  People  v.  Fulton  Fire  Ins.  Co.  25  Wend.  205,  on  admissibility  of  declara- 
tions of  deceased  member  of  family,  as  to  escheat  of  lands  for  defect  of  heirs. 

Cited  in  reference  notes  in  14  A.  D.  180,  on  hearsay  evidence;  17  A.  D.  781,  on 
admissibility  of  hearsay  evidence  to  prove  relationship. 

Cited  in  notes  in  41  L.R.A.  450,  on  entries  in  family  Bible  or  other  religious 
book  as  evidence;  41  L.RJL.  454,  on  materiality  of  time  of  entry  in  family  Bible 
or  other  religious  book. 

Distinguished  in  Foster  v.  Brooks,  6  Ga.  287,  denying  right  to  establish  in- 
sanity by  general  reputation  in  neighborhood;  Brown  v.  Crandall,  11  Conn.  92, 
denying  right  to  establish  partnership  by  general  reputation  among  neighbors 
and  servants. 
—  As  to  pedigree. 

Cited  in  Blann  v.  Beal,  6  Ala.  357,  denying  propriety  of  admitting  declarations 
as  to  pedigree,  while  declarant  is  alive;  Emerson  v.  White,  29  N.  H.  482,  holding 
that  testimony  of  declarations  as  to  pedigree  must  show  relation,  death,  and 
noninterest  of  declarant;  Hairs  Deposition,  1  Wall.  Jr.  85,  Fed.  Cas.  No.  5,924, 
doubting  propriety  of  admitting  declarations  as  to  pedigree  made  post  litem 
tnotam. 

Cited  in  reference  notes  in  80  A.  S.  R.  735,  on  evidence  of  pedigree;  13  A.  D. 
172,  on  admissibility  of  hearsay  to  establish  pedigree;  27  A.  D.  487,  on  reputation 
as  proof  of  relationship  or  pedigree. 

Cited  in  notes  in  12  L.R.A.  838,  on  admissibility  of  hearsay  evidence  as  to 
pedigree;  11  E.  R.  C.  333,  on  admissibility  of  declarations  regarding  pedigree  by 
deceased  members  of  the  family. 

Distinguished  in  Sitler  v.  Gehr,  105  Pa.  577,  51  A.  R.  207,  41  Phila.  Leg.  Int. 
328,  15  W.  N.  C.  193,  holding  declarations  of  deceased  admissible  to  show  con- 
nection between  branches  of  his  family. 

7  AM.  DEC.  880,  JACKSON  v.  HART,  12  JOHNS.  77. 

Validity  of  grant  or  conveyance. 

Cited  in  Gallipot  ex  dem.  Bruner  v.  Manlove,  2  111.  156,  holding  that  a  senior 
patent,  until  overthrown,  should  be  given  effect  over  junior;  State  v.  Bachelder, 
6  Minn.  223,  80  A.  D.  410,  Gil.  178,  holding  that  to  render  grant  void  in  law, 
fraud  must  appear  on  its  face;  People  v.  Clarke,  9  N.  Y.  349,  on  suit  in  equity  by 
people  to  revoke  royal  grant  for  fraud. 


unpeaebed;  40  A.  8.  R.  332,  on  eoireetioii  of  erroneoiiB  suirej  of  public  lands. 

Cited  in  note  in  12  A.  D.  6M,  as  to  liow  patent  may  be  annulled. 
'Collateral  attack  cm. 

Cited  in  People  ▼.  LiTingtton,  8  Barb.  2M;  People  v.  Mauran,  5  Denio,  389; 
Williams  y.  Carpenter,  28  Mo.  463, — holding  that  government  grant  cannot  be 
attached  in  ejectment  against  occupant;  Majnor  t.  Lewis,  Ga.  Dec  pt.  2,  p.  205, 
holding  that  fraud  in  selling  land  cannot  be  set  up  by  subsequent  purchaser  ia 
suit  to  enjoin  ejectment;  Towle  y.  Palmer,  1  Robt  437,  1  Abb.  Pr.  N.  S.  81, 
holding  that  state,  without  re-entry,  cannot  annul,  in  collateral  proceeding,  oon- 
diUonal  grant;  Sykes  y.  Doe,  10  6a.  485,  54  A.  D.  402,  denying  right  to  show,  by 
collateral  attack  in  law,  that  intended  grantee  was  not  person  named  in  grant; 
Vermont  y.  Society  for  Propagation  of  the  Gospel,  1  Paine,  652,  Fed.  Gas.  No. 
16,019,  holding  that  violation  of  charter  cannot  be  shown  in  scire  facias  to  show 
nonforfeiture  of  regal  land  grant;  People  y.  Van  Rensselaer,  9  N.  T.  291,  sus- 
taining objection  in  collateral  action,  that  royal  grant  was  void  at  beginmqg. 

Cited  in  reference  notes  in  43  A.  D.  561,  on  collateral  attack  upon  grant;  12 
A.  S.  R.  49,  on  right  to  attack  patent  collaterally;  43  A.  D.  175,  on  collateral  im- 
peachment of  goyemment  grants;  39  A.  D.  300,  on  right  to  impeach  patents 
collaterally  for  matters  not  appearing  on  their  face. 

DUtingnished  in  SUte  y.  Bachelder,  5  Minn.  223,  1  Gil.  178,  80  A.  D.  410, 
holding  that  where  claimant  alleges  patent  to  himself,  the  patent  may  be  im- 
peached by  adverse  claimant. 
—  Parol  proof  affecting. 

Cited  in  Savage  Mfg.  Co.  v.  Worthington,  1  Gill,  284,  holding  parol  evidence 
inadmissible  to  show  that  obligee  purchased  for  his  company,  where  conveyanee 
dearly  indicated  contrary;  Miner  v.  Downer,  19  Vt.  14,  holding  parol  evidence 
inadmissible  to  show  that  signature  of  one  firm  on  note  should  be  that  of  another; 
Crawford  v.  Spencer,  8  Cush.  418,  denying  right  to  show  by  parol  that  intended 
grantee  was  other  than  person  named  who  took  possession;  Enfield  v.  Permit, 

6  N.  H.  280,  20  A.  D.  580,  denying  right  to  show  by  parol  that  township  charter 
erroneously  excluded  strip  of  land;  Jackson  ex  dem.  Shultze  v.  Goes,  13  Johns. 
518,  7  A.  D.  399,  sustaining  right  to  show  by  parol  which  of  two  persons  of  same 
name  wai  intended  patentee;  Meadows  v.  Barry,  Ga.  Dec.  pt.  1,  p.  80,  holding 
parol  evidence  admissible  to  show  error  in  Christian  name  in  grant;  Lamar  v. 
M  inter,  13  Ala.  31,  holding  parol  evidence  admissible  to  explain  discrepancy  in 
Christian  name  in  person's  signatures  to  instrument;  Jackson  ex  dem.  Woodruff 
v.  Cody,  9  Cow.  140,  sustaining  right  to  show  that  it  was  Patterson  who  signed 
deed  as  Petterson. 

Cited  in  reference  note  in  36  A.  D.  535,  on  evidence  of  fraud  to  avoid  patent  or 
other  public  grants. 

Distinguished  in  McNulty  v.  Prentice,  25  Barb.  204,  holding  that  where  dupli- 
cates of  indenture  of  apprenticeship  name  different  periods,  correct  period  may 
be  shown  by  parol. 

7  ABf.  DEO.  286,  MERRITT  y.  GIjASON,  IS  JOHNS.  lOS,  Affirmed  Ib  14 

Johns.  484. 
Requisites  and  sufficiency  of  writlnga. 

Cited  in  Waterman  v.  Waterman,  37  How.  Pr.  36,  holding  that  order  of  reference 
reciting  that  attorney's  consent  sufficiently  shows  their  consent  as  required  in 
divorce  suit;  Haddaway  v.  Post,  35  Mo.  App,  278,  holding  admissible^  memoranda 

pn  back  of  cantr^Lct,  sfi  to  inUrpretationa  and  ax  plana  tiotus. 
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Cited  in  reference  notes  in  30  A.  D.  116;  65  A.  D.  668,— on  sufficiency  of  sign- 
iig  by  party  to  be  charged  or  defendant  alone  to  satisfy  statute  of  frauds. 

Cited  in  notes  in  7  A.  D.  493,  on  necessity  of  mutuality  to  specific  enforcement 
f  WL  contract;  55  A.  D.  344,  on  sufficiency  of  signing  of  contract  or  memorandum 
y  vendor  alone  on  sale  of  land. 
-  In  pencil. 

Cited  in  Hill  v.  Soott,  12  Pa.  168,  holding  pencil  entries  sufficient  in  book  of 
ri^inal  entries ;  Gibson  y.  Bailey,  13  Met.  537,  sustaining  admission,  in  action  for 
er vices,  account  book  written  in  pencil;  Closson  v.  Steams,  4  Vt.  11,  23  A.  D. 
^45,  upholding  indorsement  of  note  in  pencil;  Myers  v.  Vanderbelt,  84  Pa.  510,  24 
^.  R.  227,  34  Phila.  Leg.  Int.  455,  upholding  will  written  and  signed  in  pencil. 

Distinguished  in  Stone  v.  Sprague,  24  N.  H.  309,  denying  validity  of  officer's 
ndorsement  in  pencil  on  summons;  People  v.  White,  22  Wend.  167,  doubting 
ralidity  of  coroner's  record  of  deposition,  written  in  pencil. 
Eieoitals  of  memoranda  within  statute  of  frauds. 

Cited  in  Stocker  t.  Partridge,  2  Robt.  193,  holding  memorandum  not  specifying 
time  of  delivery  and  terms  of  payment,  insufficient;  Dilworth  ▼.  Boetwick,  1 
Sweeney,  581,  holding  telegrams  not  naming  parties  or  disclosing  subject-matter, 
insufficient  memoranda;  Sherburne  v.  Shaw,  1  N.  H.  157,  8  A.  D.  47,  denying 
lufficiency  of  memorandum  of  sale  of  land,  not  showing  parties;  First  Baptist 
Church  y.  Bigelow,  16  Wend.  28,  holding  plan  of  church  auditorium  not  reciting 
sale  of  pew,  insufficient  memorandum  of  such  sale;  Newberry  v.  Wall,  84  N.  Y. 
576,  holding  broker's  memorandum  naming  both  parties  and  delivered  to  both, 
sufficient;  O'Donnell  v.  Leman,  43  Me.  158,  69  A.  D.  54,  holding  auctioneer's 
memorandum  not  showing  terms  of  payment,  insufficient. 

Cited  in  reference  notes  in  10  A.  D.  500;  51  A.  S.  R.  616;  52  A.  8.  R.  521,— on 
sufficient  memorandum  under  statute  of  frauds. 

Cited  in  note  in  11  L.R.A.  99,  on  essentials  of  memorandum  of  contract  made 
by  agent. 

Distinguished  in  Delaware  Ins.  Co.  v.  Pennsylvania  F.  Ins.  Co.  126  Ga.  380, 
55  S.  £.  330,  7  A.  &  E.  Ann.  Cas.  1,134,  holding  that  insurance  contract  must  be 
wholly  in  writing  and  signed  by  company  or  agent. 
^Ijocatlon  of  signatures.  Intent  to  be  bound. 

Cited  in  James  v.  Patten,  8  Barb.  344,  holding  that  word  "subscribed"  in  stat- 
ute of  frauds,  did  not  require  signature  to  bottom  of  memorandum;  FuTshear  v. 
Randon,  18  Tex.  ^6,  70  A.  D.  281,  upholding  contract  to  contribute  to  purse  for 
horse  race,  although  not  signed  at  end ;  Delaware  Ins.  Co.  v.  Pennsylvania  F.  Ins. 
Co.  126  Ga.  380,  55  S.  £.  330,  7  A.  &  E.  Ann.  Cas.  1,134,  holding  that  insurance 
agent's  signature  may  be  binding,  although  not  placed  at  end ;  Justice  v.  Lang,  42 
N.  T.  493,  1  A.  R.  576  (reversing  30  How.  Pr.  425,  which  affirms  2  Robt.  333), 
holding  vendor  signing  memorandum  not  entitled  to  object  that  vendee  did  not 
sign;  Re  Booth,  127  N.  Y.  109,  24  A.  S.  R.  429,  12  L.BJi.  452,  27  N.  £.  826, 
assuming  that  signature  in  middle  of  will  was  valid  in  New  Jersey;  Hodgkins  t. 
Bond,  1  N.  H.  284,  holding  words  of  guaranty  placed  above  and  after  signature  of 
accommodation  indorser  in  blank  after  maturity,  insufficient  as  memorandum. 

Cited  as  changed  by  statute  in  Davis  v.  Shields,  26  Wend.  341  (reversing  24 
Wend.  322),  holding  that  statutory  provision  for  subscription  of  memorandum, 
required  signature  at  bottom;  James  v.  Patten,  6  N.  Y.  9,  55  A.  D.  376,  holding 
that  subsequent  statute  of  frauds  expressly  requires  memorandum  to  be  sub- 
scribed; Worthington  Brick  Co.  v.  Bull,  44  Hun,  462,  holding  that  provision  for 
subscription  to  deed  requires  signature  at  bottom ;  Re  Andrews,  43  App.  Dlv.  394, 
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no  N.  Y.  Supp.  141   (dissenting  opinion),  <«  sufficiency  of  a^natnre  in  M^ 
wilL 

Cited  in  note  in  5  L.R Ji.  ( N.8. )  430,  on  matter  following  slgnntitre  as  fW.  u ' 
contract. 
Conyeyances  or  oontracta  by  agents  *  Validity. 

Cited  in  McWiUiams  ▼.  Lawless,  15  N^.  131,  17  N.  W.  349,  bokling  kis  «rr. 
signature  to  memorandum  of  agent  authorized  to  sell  land  is  his  on  siat 
sufficient;  Wheeler  ▼.  Walden,  17  Neb.  122,  22  N.  W.  346,  holdii^  that  authmei 
agent  may  sign  lease  in  his  own  name;  Doty  t.  Wilder,  16  IlL  407,  60  A.  D.  Ta& 
holding  that  vendor  of  land  cannot  object  that  the  authority  oi  his  anctiase: 
was  in  parol ;  Trumbull  v.  Trout,  1  Hall,  374,  holding  parol  authority  snffidcsc  i 
authorize  maker  to  indorse  note  in  payee's  name. 

—  Ratification. 

Cited  in  Mathews  t.  Gilliss,  1  Iowa,  242,  holding  that  attonwyV  sale  of  it>^ 
estate  in  excess  of  authority  may  be  ratified  by  demanding  performance;  Siv 
y.  Nudd,  25  Mass.  0,  holding  vendor  bound  by  adopting  his  agent* s  onantlioniK 
contract  for  sale  of  fish. 
~  Broker  acting  for  both  parties. 

Cited  in  Waring  v.  Mason,  18  Wend.  425  (dissenting  opinion);  Keii  i 
Tupper,  42  How.  Pr.  437  (dissenting  opinion),— on  broker's  representatioB  <^ 
botii  parties. 

7  AM.  DB€.  St 0,  SAIiTUS  ▼.  OCBAN  INS.  CO.  IS  JOHNS.  107. 
Kztent  of  recovery  on  policy. 

ated  in  Royal  Ins.  Co.  v.  Mclntyre,  90  Tex.  170,  59  A.  S.  R.  797,  35  LJU 
672,  37  8.  W.  1068,  holding  evidoiee  of  cost  of  repairs  of  partly  burned  boiUaf^ 
admissible  to  show  extent  of  loss. 

—  On  marine  policy. 

Cited  in  American  Ins.  Co.  v.  Center,  4  Wend.  45  (affirming  7  Cow.  564, 
sustaining  recovery  as  for  total  loss  where  vessel  was  driven  back  to  iactial 
port,  disabled  and  abandoned;  Robertson  v.  Atlantic  Mut.  Ins.  Co.  68  N.  Y.  IC 
sustaining  recovery  for  total  loss  where  underwriters  authoriaed  partial  ^ 
livery. 

Cited  in  reference  note  in  22  A.  D.  141,  as  to  when  loss  is  total. 

Distinguished  in  Saltus  v.  Ocean  Ins.  Co.  14  Johns.  138,  denying  reeoveiy  ia- 
loss  of  freight  where  ship  was  repaired  in  season. 
Transhipment,  abandonment,  or  sale  of  cargo. 

Cited  in  Rogers  v.  Murray,  3  Bosw.  357,  holding  that  master  should  procvr 
vessel  in  port  of  distress,  where  transhipment  is  practicable  and  for  intend  d 
cargo  owners;  Schroeder  v.  Schweizer  lioyd  Tnnsport  Versichonngs  Gesti- 
schaft,  60  Cal.  467,  44  A.  R.  61,  denying  insurer's  responsibility  for  loss  sftrr 
transhipment  made  without  necessity  or  consent;  Treadwell  v.  Union  Ins.  Ca. 
6  Cow.  270,  justifying  failure  of  master  to  procure  another  vessel  after  wnd 
on  dangerous  beach,  miles  from  port;  Williams  v.  Kennebec  Mut.  Ins.  Co.  31  }k^ 
455,  allowing  recovery  as  for  total  loss  where  transhipment  would  not  have  ftt- 
vented  total  destruction ;  Whitney  v.  New  York  Firemen  Ins,  Co.  18  Johns.  20*. 
allowing  recovery  of  full  freight  less  pro  rata  itineris,  after  justifiable  abaaio' 
ment  in  port  of  distress;  Allen  v.  Mercantile  Mut.  Ins.  Co.  44  N.  Y.  437,  4  A  1 
700,  holding  surrender  not  justified  where  vessel  can  be  repaired  in  feasonsUe 
time;  Field  v.  Citizens'  Ins.  Co.  11  Mo.  50  (dissenting  opinion),  on  effect  <rf  ii- 
surer's  consent  to  transhipment;   Robertson  v.  Western  Marine  &  F.  Ins.  Ct 
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19  La.  227,  36  A.  D.  673,  justifying  sale  ci  cargo,  where  restoration  or  preserra- 
tion  impracticable. 

Cited  in  reference  note  in  36  A.  D.  675,  on  sale  of  insured  caigo  by  master. 

Distinguished  in  Bryant  v.  Commonwealth  Ins.  Co.  6  Pick.  131,  holding  that 
owners  of  cargo  cannot  abandon  where,  in  due  diligence,  master  can  forward  to 
destination. 

Coniracto  of  affreightment. 

Cited  in  Braithwaite  y.  Aikin,  1  N.  D.  455,  48  N.  W.  354,  allowing  recovery  of 
freight  on  goods  forcibly  taken  by  consignee  after  delay  caused  by  closing  of  in- 
land navigation. 

Cited  in  note  in  12  £.  R.  C.  367,  on  rig^t  to  freight  where  vessel  is  unable  to 
complete  voyage. 
^Translilpment;  rights  as  between  ship  owners. 

Cited  in  Lemont  v.  Lord,  52  Me.  365,  holding  owners  of  second  ship,  not  en- 
titled to  recover  deficiency,  because  of  consignee's  nonacceptance,  from  owners  of 
first  necessarily  transhipping. 

7  AM.  DEC.  2f  4,  OARLICK  ▼.  JAMBS,   12  JOHNS.  146. 
Pledge  —  What  oonstltutes. 

Cited  in  Castner  v.  Sumner,  2  Minn.  44,  Gil.  32;  Hall  v.  Page,  4  Ga.  428,  48 
A.  D.  235, — holding  deposit  of  notes  as  collateral  security  for  debt,  a  pledge; 
Haskins  ▼.  Kelly,  1  Robt  160,  1  Abb.  Pr.  N.  S.  63,  holding  transfer  of  chattel 
mortgage  as  collateral  security,  a  pledge;  Vaupell  v.  Woodward,  2  Sandf.  Ch. 
143,  holding  mutual  deposits  of  stock  to  secure  performance  of  contract,  pledge; 
Brill  v.  Lee  Arms  Co.  59  Hun,  282,  14  N.  Y.  Supp.  98  (dissenting  opinion),  on 
absolute  bill  of  sale  transferring  chattels  as  collateral  security,  as  pledge. 

Distinguished  in  Wendell  v.  New  Hampshire  Bank,  9  N.  H.  404,  holding  in- 
strument conveying  title  and  followed  by  grantee's  acknowledgment  that  it  was 
collateral  security,  not  technically  a  pledge;  Atlantic  F.  &  M.  Ins.  Co.  v.  Boies, 
6  Doer,  583,  holding  note  made  by  obligor  in  draft  and  in  renewal  of  it,  not  a 
pledge. 
~  Validity  and  effect  of. 

Cited  in  Northup  v.  First  Nat.  Bank,  3  Luzerne,  Leg.  Reg.  178,  holding  that 
transfer  of  bonds  as  collateral  security  of  debt,  is  for  good  consideration;  La- 
tourette  v.  Williams,  1  Barb.  9,  holding  husband's  pledge  and  subsequent  redemp- 
tion of  note  payable  to  wife,  not  reduction  to  possession. 

Cited  in  reference  notes  in  34  A.  D.  154,  on  property  in  promissory  note 
pledged;  63  A.  D.  130,  on  effect  of  deposit  of  promissory  note;  50  A.  D.  177,  on 
nature  of  pledgee's  interest  in  note  of  third  person  deposited  as  collateral  secur- 
ity; 26  A.  D.  619,  on  title  of  pledgee  of  note  of  third  person  as  collateral  secur- 
ity; 45  A.  D.  731,  as  to  when  bailee  of  stock  must  redeliver  the  identical  article 
bailed. 
—  Conversion  or  appropriation  of. 

Cited  in  Stevens  v.  Wiley,  165  Mass.  402,  43  N.  E.  177,  holding  pledgee  con- 
verting note,  liable  to  pledgor  for  full  amount;  Huyler  v.  Dahoney,  48  Tex.  234, 
denying  right  of  pledgee  to  appropriate  notes  if  their  amount  is  greater  than 
debt;  Kilpatrick  v.  Dean,  15  Daly,  182,  4  N.  Y.  Supp.  708  (affirming  19  N.  Y. 
S.  R.  837,  3  N.  Y.  Supp.  60),  on  pledgee's  sale  of  goods  contrary  to  terms  of 
pledge,  as  conversion. 

Cited  in  note  in  32  A.  S.  R.  726,  on  measure  of  damages  for  holder's  conversion 
of  eollateral  security. 
Criticized  in  Fisher  v.  George  S.  Jones  Co.  108  Ga.  490,  34  S.  E.  172,  holding 


of  pledged  note. 

— *  Sale  of  pledged  propertj. 

Cited  in  Millikin  v.  Dehon,  10  Bosw.  325,  denying  right  of  pledgee  of  goods 
to  sell  witiKNit  notice  to  pledgeor;  Stearns  v.  Marsh,  4  Denio,  227,  47  A.  D.  24S, 
holding  pledgeor  of  goodi  entitled  to  sell  after  reasonable  notice;  Haakins  v.  Pat- 
terson, 1  Edm.  SeL  Caa.  120,  holding  notice  to  pledgeor  ia  not  of  time  and  place 
bat  of  intention  to  enforce  Uen;  Batee  v.  Wiles,  1  Handy  (Ohio)  532,  holding 
that  where  debtor  cannot  be  served  with  notice  of  sale,  pledgee  should  secnre 
judicial  consent;  Evana  t.  Darlington,  5  Blackf.  320,  denying  right  of  pledgee  of 
note  to  sell  it;  Wheeler  ▼.  Newbould,  5  Duer,  29,  holding  pledgee  of  notes,  with- 
out implied  power  to  sell  them;  Wilson  ▼.  Little,  1  Sandf.  351,  holding  that 
pledgee  of  stock  cannot  sell  without  demand  of  payment  of  debt;  Strong  ▼.  Na- 
tional Mechaniea'  Bkg.  Asso.  45  N.  Y.  718,  denying  ri^t  of  pledgeor  of  bonds  to 
sell  without  notice;  Livor  v.  Orser,  5  Duer,  501,  holding  that  obligee  in  chat- 
tel mortgage  payable  on  demand,  and  permitting  possession  until  de&ult  cannot 
sell  without  demand;  Hill  t.  Marcy,  49  N.  H.  265,  holding  creditor  of  old  firm 
taking  note  of  reorganiaed  firm  not  entitled  to  recover  deficient^  after  sale  for  leas 
than  value. 

Cited  in  notea  in  82  A.  &  R.  731,  on  pledgee's  remedy  by  sale;  42  A.  D.  93, 
OB  pawnee's  right  to  sell  or  dispose  of  pledge;  4  L^RA.  307,  on  notice  requisite 
to  sale  of  pledge;  53  L.RJL  862,  on  notice  of  time,  place,  and  manner  of  sale  of 
pledged  bonds  and  commercial  paper  by  pledgee. 

Distinguished  in  Richards  v.  Davis,  5  Clark  (Pa.)  471,  7  Am.  L.  Reg.  483, 
holding  that  pledgee  of  note  may  sell  after  expiration  of  redemption  period  and 
upon  reasonable  demand  and  notice;  Memphis  v.  Brown,  1  Flipp.  188,  Fed.  Gas. 
No.  9,415,  sustaining  right  of  pledgee  of  municipal  bonds  to  sell  them;  Kimball 
V.  Marshall,  8  N.  H.  291,  holding  pledgee  of  goods  selling  them  on  execution, 
liable  to  chattel  mortgage  only  for  value  of  right  to  redeem. 

—  Enforcement  or  oollection  of. 

Cited  in  Bailey  v.  Nichols,  Fed.  Caa.  No.  741,  sustaining  right  of  pledgee  of 
notes  to  prove  them  in  bankruptcy  proceedings  of  makers,  and  receive  amount  of 
debt;  Bank  of  StaU  v.  Vanderhorst,  32  N.  Y.  553  (affirming  1  Robt  211),  sus- 
taining recovery  against  maker  by  one  receiving  note  as  collateral  securi^  for 
another  which  he  discounted ;  Moody  v.  Andrews,  7  Jones  &  S.  302,  holding  money 
collected  by  pledgee  on  collateral  note,  retained  as  substitute  for  note;  McCrea 
V.  Yule,  68  N.  J.  L.  465,  53  Atl.  210,  holding  pledgee  of  chattels  collecting  in- 
terest on  income,  trustee  for  its  proper  application;  Farwell  v.  Importers'  k  T. 
Nat.  Bank,  90  N.  Y.  483  (affirming  15  Jones  &  S.  409),  holding  pledgee  liable 
for  part  of  proceeds  of  note,  in  excess  of  loan;  King  v.  Van  Vleck,  40  Hun,  68, 
holding  pledgee  collecting  collateral  insurance  policy,  liable  for  excess  over  debt 

Distinguished  in  Chemical  Nat.  Bank  v.  Armstrong,  50  Fed.  798,  holding  tiiat 
amount  realized  from  oollection  of  collateral  notes  after  maturity  of  loan,  ahould 
be  credited  upon  the  loan. 

—  Compromise  and  settlement  of. 

Cited  in  Fairbanks  v.  Sargent,  117  N.  Y.  320,  6  L.RA.  475,  22  N.  E.  1039, 
denying  right  of  pledgee  of  claims  to  compromise  them  without  pledgeor's  con- 
sent; De  Clark  v.  Waters,  10  Wyo.  31,  65  Pac.  855,  denying  right  of  pledgee  to 
compromise  notes  without  pledgor's  consent;  Field  v.  Sibley,  74  App.  Div.  81,  77 
N.  Y.  Supp.  252,  holding  payee  of  note  accompanied  by  collateral  mortgage  bonds, 
pniinrMl  to  Rgr^^  that  sluire  of  ff>ffc! ensure  PKp^n^^s  shall  be  lien  on  bonds;  Grigj^ 
vv  Day,  1 3d  N,  Y.  152,  32  A.  S.  K,  704,  18  LJLA,  120,  32  K.  E.  612,  48  K.  V.  S.  E. 


863,  Iwlding  pledgee  of  notes  surrendering  for  bonds  without  authority,  liable  for 
actual  value  of  notes  if  less  than  face  value ;  Depuy  v.  Clark,  12  Ind.  427,  holding 
pledgee  settling  note  with  maker,  liable  to  pledgeor  for  full  amount;  Hartford 
P.  Ins.  Co.  V.  King,  31  Tex.  Civ.  App.  636,  73  S.  W.  71,  presuming  authority  to 
compromise  pledged  insurance  policies,  as  against  collateral  attack  upon  resultant 
judgment;  Exeter  Bank  v.  Gordon,  8  N.  H.  66,  holding  pledgee  compromising  note 
to  advantage  of  all  concerned,  not  liable  for  full  amount. 

—  Forfeiture  of. 

Cited  in  Brownell  v.  Hawkins,  4  Barb.  491,  holding  that  there  is  no  forfeiture 
bj  pawnor  until  his  rights  are  foreclosed. 

7  AM.  DBC.  Iff,  McMUiliAN  ▼.  VANDBRIilP,  12  JOHNS.  165. 
Sererability  of  contracts. 

Cited  in  Albright  v.  Kempton,  4  N.  Y.  Civ.  Proc.  Rep.  16,  on  ^ect  of  order 
of  examination  to  reach  subsequently  accruing  salary  of  judgment  debtor. 

Cited  in  reference  note  in  61  A.  D.  629,  on  contracts  held  to  be  indivisible. 

Cited  in  notes  in  7  A  D.  369,  on  power  to  recover  for  part  performance  of  en- 
tire contract;  19  A.  D.  273,  280,  on  quantum  meruit  under  special  contract. 

Distinguished  in  Brown  v.  Slater,  16  Conn.  192,  41  A.  D.  136,  on  contract  to 
support  woman  if  she  becomes,  and  so  long  as  she  remains  obligor's  wife  as  af- 
fected by  his  death. 

—  For  personal  services. 

Cited  in  Givhan  v.  Dailey,  4  Ala.  336;  Stark  v.  Parker,  2  Pick.  267,  13  A.  D. 
425;  Erving  v.  Ingram,  24  N.  J.  L.  620;  Hughes  v.  Cannon,  1  Sneed,  622;  Jones 
V.  Jones,  2  Swan,  605;  Cranmer  v.  Graham,  1  Blackf.  406, — denying  recovery  for 
part  performance  of  contract  to  work  certain  time  for  entire  sum;  Reab  v.  Moor, 
19  Johns.  337,  denying  recovery  for  part  performance  of  contract  to  work  eight 
months  "for  $104,  or  $13  per  month;"  Hutchinson  v.  Wetmore,  2  Cal.  310,  56 
A.  D.  337;  Badgley  v.  Heald,  9  III.  64;  Lantry  v.  Parks,  8  Cow.  63;  Peck  v.  Burr, 
10  N.  Y.  294;  Hogg  v.  Stortz,  2  £.  D.  Smith,  192;  Cooper  v.  Gannett,  19  N.  Y.  S. 
R.  649,  3  N.  Y.  Supp.  697;  Isaacs  v.  McAndrew,  1  Mont.  437, — denying  recovery 
for  part  performance  of  contract  to  work  for  specified  time  at  certain  rate  per 
month  or  year;  Webb  v.  Duckingfield,  13  Johns.  390,  7  A.  D.  388,  holding  that 
seaman  agreeing  not  to  leave  ship,  forfeited  wages  by  desertion  in  last  port  of 
discharge;  Oviatt  v.  Hughes,  41  Barb.  541,  holding  that  under  contract  for  serv- 
ices at  certain  rate  per  year,  salary  was  not  recoverable  until  end  of  year;  Haw- 
kins V.  Humble,  5  Coldw.  531,  holding  that  crediting  part  performance  by  slave 
on  note  given  in  advance  for  hire,  discharged  surety  thereon;  Taylor  v.  Read,  4 
Paige,  561,  sustaining  nominal  recovery  against  one  the  value  of  whose  part  per- 
formance exceeded  damages  for  noncompletion. 

Cited  in  reference  notes  in  18  A.  D.  36,  on  entirety  of  contracts  of  service; 
12  A.  D.  486,  on  performance  of  whole  contract  as  condition  precedent  for  recov- 
ery for  services;  17  A.  D.  742,  on  full  performance  of  entire  contract  for  services 
as  prerequisite  to  action  thereon;  37  A.  D.  464,  on  recovery  for  part  perform- 
ance of  oontract  to  give  services;  26  A.  D.  625,  on  necessity  of  averring  per- 
formance of  offer  thereof  by  plaintiff. 

Cited  in  notes  in  39  A.  D.  534,  on  apportionment  of  servant's  contract;  69 
A.  S.  R.  290,  as  to  when  complete  performance  is  essential  to  cause  of  action  on 
contract  for  personal  services;  13  L.R.A.  73,  on  servant's  dishonesty  as  defeating 
right  to  wages;  24  L.RA.  234,  on  effect  of  employee's  abandonment  of  contract 
for  services  without  cause. 

Distinguished  in  Thorpe  v.  White,  13  Johns.  53,  holding  note  for  part  per- 
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fomumce  of  contract  to  work,  not  subject  to  defense  of  abandoninent  of 
Irvine  v.  Wortendyke,  2  E.  D.  Smith,  374,  reoognixing  right  to  reeorer  a  ^ 
turn  meruit  for  services,  where  special  contract  not  in  evidence. 

Criticized  in  Britton  t.  Turner,  6  N.  H.  481,  26  A.  D.  713,  holding  psjt  r 
former  entitled  to  recover  for  services  rendered  less  damages  for  noacoBpbm 
~For  labor  and  materials. 

Cited  in  Walden  v.  Eldred,  34  N.  Y.  S.  R.  398,  11  N.  Y.  Supp.  856;  Stttkr 
Brady,  17  N.  Y.  173,  72  A.  D.  442, — denying  recovery  for  part  perfofsnaaee  • 
contract  to  complete  building  for  entire  sum;  Cunningfaam  v.  Jones,  20  K.  1 
486  (affirming  3  £.  D.  Smith,  650,  4  Abb.  Pr.  433),  denying  recovery  for  ftr 
performance  of  contract  to  erect  building  by  days*  work ;  Jennings  v.  Otap,  1 
Johns.  94,  7  A.  D.  367,  denying  recovery  for  part  performance  of  contract  to  ds 
land  at  certain  sum  per  acre;  Stephens  v.  Beard,  4  Wend.  604,  denying  nee^ 
for  part  performance  of  contract  to  saw  certain  amount  of  lumber  at  stated  n^ 
per  1,000;  Robinson  v.  Crowninshield,  1  N.  H.  76,  holding  substantial  perfomKr 
necessary  to  recovery  for  keeping  sheep  at  certain  amount  per  head;  Clark's  Gmt- 
1  Ct.  CI.  246  (dissenting  opinion),  on  contractor's  right  to  recover  for  p«tia 
performed  of  contract  contemplating  completion  and  frequent  payment. 

Cited  in  notes  in  54  A.  D.  480,  on  recovery  for  work  and  materials  wlica  m 
furnished  in  time  or  manner  required  by  special  contract;  59  A.  S.  R.  293,  is  w 
when  complete  performance  is  essential  to  cause  of  action  ex  contractu  for  vai 
done  and  materials  furnished. 

Distinguished  in  People  ex  rel.  Cossey  v.  Grout,  179  N.  Y.  417,  72  N.  E.  4fi 
1  A.  &  E.  Ann.  Cas.  39,  holding  municipal  contractor's  recovery  for  ddirerT  & 
scows  as  agreed,  not  affected  by  his  noncompliance  with  labor  law  in  violatkn  d 
contract. 
—  For  sale  of  goods. 

Cited  in  McKnight  v.  Dunlop,  4  Barb.  36,  holding  that  where  contract  Ua  SJ^ 
of  goods  is  entire,  full  compliance  is  condition  precedent  to  recovery;  Paige  v.  Oci 
5  Denio,  406;  Moses  v.  Banker,  2  Sweeny,  267;  Champlin  v.  Rowley,  13  W<x^ 
258;  Mead  v.  D^golyer,  16  Wend.  632,— denjring  recovery  for  part  perforaur 
of  agreement  to  deliver  goods  to  be  paid  for  upon  or  after  delivery;  HaslackT. 
Mayers,  26  N.  J.  L.  284,  denying  recovery  of  partial  consideration  paid  for  good* 
by  one  refusing  to  pay  remainder;  D.  M.  Osborne  &  Co.  v.  Martin,  4  S.  IX  £C 
56  N.  W.  905,  holding  on  giving  note  for  grain  binder,  who  is  loaned  another  uilii 
delivery  of  the  one  sold  not  liable  thereon  until  such  delivery;  The  AH<h^  1  Ibb- 
Adm.  173,  Fed.  Cas.  No.  200,  holding  that  contract  of  purchase  of  coal  eat 
templated  delivery  as  required,  and  payment  for  each  portion  as  delivered. 

Distinguished  in  Tipton  v.  Feitner,  20  N.  Y.  423,  holding  one  oontraeti^  tt 
deliver  pork  and  also  live  hogs,  entitled  to  recover  for  pork  without  delivenii 
hogs. 
« Interference  of  default  by  obligee. 

Cited  in  Morford  v.  Ambrose,  3  J.  J.  Marsh.  688,  allowing  recovery  in  fm- 
turn  meruit  for  services,  where  full  performance  prevented  by  obligee;  Howu^t. 
Wilmington  &  S.  R.  Co.  1  Gill,  311,  sustaining  liability  of  railroad  company  for 
part  performance  by  contractor,  where  it  prevented  full  performance. 

Distinguished  in  Children  of  Israel  v.  Peres,  2  Coldw.  620,  holding  tiitt  di*- 
eharged  minister  may  recover  for  part  performance  of  contract  to  preach  for  or 
tain  time;  Strack  v.  Hurd,  28  Abb.  N.  C.  142,  16  N.  Y.  Supp.  666,  sustainii^i^ 
covery  for  part  performance  by  contractor,  where  contraetee  was  in  default 
Kxeusable  abandonment. 

Cited  in  Wolfe  v.  Howes,  20  N.  Y.  197,  75  A.  D.  388  (affirming  24  Barb.  174). 
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fornutnoe  wag  prevented  by  sickness]  Gray  v.  Murray,  3  Johns.  Ch.  167,  sustain* 
ing  reooveiy  by  executor  of  supercargo  contracting  to  complete  voyage,  but 
abandoning  it  because  of  sickness;  The  Hudson,  Olcott,  396,  Fed.  Cas.  No.  6,831, 
allowing  recovery  for  services  performed,  by  seaman  discharged  by  sale  of  ves- 
sel on  execution;  Hall  v.  School  Dist.  No.  10,  24  Mo.  App.  213,  holding  that  ob- 
ligation to  pay  teacher,  terminated  upon  burning  of  schoolhouse. 

Distinguished  in  Jenkins  v.  Wheeler,  37  How.  Pr.  458,  2  Abb.  App.  Dec.  442, 
3  Keyes,  645,  sustaining  pro  rata  recovery  of  master  contracting  to  complete  voy- 
age interrupted  by  loss  of  ship. 

7  AM.  DBO.  SOS,  VAN  VEOHTEN  T.  PADDOCK,  IS  JOHNS.  178. 
Nature  and  ▼alidlty  of  Judicial  acts  generally. 

Cited  in  First  Nat.  Bank  v.  Dwight,  83  Mich.  189,  47  N.  W.  Ill,  holding  that 
officer  must  receive  execution  twenty  days  before,  and  retain  it  until,  return  day ; 
Blanchard  v.  Goes,  2  N.  H.  491,  denying  right  to  waive  irregularity  of  service 
of  process;  Parker  v.  Colcord,  2  N.  H.  36;  Society  for  Propagating  the  Gospel 
V.  Whitcomb,  2  N.  H.  227, — on  commencement  of  action  by  service  of  writ; 
Bronson  v.  Earl,  17  Johns.  63,  holding  delivery  to  coroner's  wife  just  before 
prisoner's  return,  of  capias  ad  reap,  against  sheriff,  sufficient  eommencement  of 
action  against  sheriff. 

Cited  in  note  in  95  A.  D.  429,  on  sheriff's  duty  in  respect  to  service  of 
irregular  process. 

Judicial  act  on  Sunday  or  holiday. 

Cited  in  Porter  v.  Pierce,  120  N.  Y.  217,  7  L.RJi.  847,  24  N.  E.  281  (affirming 
43  Hun,  1),  upholding  redonption  of  land  on  Monday  where  period  expired  on 
Sunday;  People  ex  rel.  Pugsley  v.  Luther,  1  Wend.  42,  holding  insufficient, 
tender  on  Monday  for  redemption  of  lands,  where  period  expired  on  Sunday. 

Cited  in  reference  notes  in  39  A.  D.  339,  on  when  contracts  made  on  Sunday 
void;  48  A.  D.  393,  on  Sunday  as  nonjudicial  day;   16  A.  R.  554,  on  history 
of  maxim,  Die%  domimcua  non  eat  juriduma, 
'-Process  or  notice. 

Cited  in  Valentine  v.  Roberts,  1  Alaska,  536,  denying  validity  of  civil  arrest 
issued  and  served  on  Sunday;  Hubbard  v.  Sanborn,  2  N.  H.  468,  abating  writ 
of  civil  arrest  served  on  election  day;  Scott  Shoe  Machinery  Go.  v.  Dancel,  63 
App.  Div.  172,  71  N.  Y.  Supp.  263,  denying  validity  of  service  of  summons  and 
complaint  on  Sunday;  Hauswirth  v.  Sullivan,  6  Mont.  203,  9  Pac.  798,  nullifying 
default  judgment  based  on  summons  served  on  Sunday;  People  v.  Dewey,  23 
Misc.  267,  50  N.  Y.  Supp.  1013,  nullifjring  proceedings  founded  upon  writ  of 
habeas  oorpus  served  in  Texas  on  Sunday;  State  Bank  v.  Spence,  37  Misc.  854, 
76  N.  Y.  Supp.  984,  denying  validity  of  notice  of  trial  for  Sunday. 

Distinguished  in  Weil  v.  Geier,  61  Wis.  414,  21  N.  W.  246,  sustaining  right 
of  justice  of  peace  to  issue  summons  on  election  day. 

Criticised  in  Johnson  v.  Day,  17  Pick.  106,  holding  valid,  writ  of  attachment 
filed  and  delivered  to  officer  after  sunset  on  Sunday. 
•»  Act  of  court  or  officer  or  appointee  thereof.  U 

Cited  in  Ex  parte  Tice,  32  Or.  179,  49  Pac.  1038,  denying  right  of  court  to 
discharge  jury  on  Sunday  for  failure  to  agree ;  People  ex  rel.  Donohue  v.  Walton, 
35  Misc.  320,  71  N.  Y.  Supp.  85,  15  N.  Y.  Grim.  Rep.  512,  denying  validity  of 
trial  and  commitment  on  Sunday  for  vagrancy;  People  ex  rel.  Price  v.  Warden, 
78  App.  Div.  174,  76  N.  Y.  Supp.  728,  upholding  commitment  on  Sunday  by 
magistrate;  Re  Worthington,  Fed.  Cas.  No.  18,052,  denying  validity  of  judgment 
Am.  Dec.  Vol.  I.— 72. 


7  AM.  DEC.]  NOTES  ON  AMERICAN  DEdSIONR 

docketed  on  Christinas;  Re  Worth ington,  7  Biss.  465,  Fed.  Ou.  Hn.  lli* 
su<staining  right  of  clerk  to  docket  judgment  on  Christmas;  Kirkpatriek 
Baltimore  A  0.  R.  Co.  Fed.  Cas.  No.  7,847,  denying  right  of  not&rr  to  m^fgr. 
taking  of  depositions  from  Saturday  to  Sunday  and  from  Sunday  to  Jbm^ 
Stoiy  V.  Elliot,  8  Cow.  27,  18  A.  D.  423,  holding  void,  art>itrators'  award  mt 
and  published  on  Sunday. 

Distinguished  in  Maxson  v.  Annas,  1  Denio,  204,  upholding  jodgment  mfe^. 
on  Saturday  against  Seventh  Day  Baptist;  Reid  y.  State,  53  Ala.  402.  25  A I 
627,  upholding  verdict  in  criminal  libel,  received  on  Sunday. 

7  AM.  DBC.  S05,  TUCKER  T.  WOODS,  IS  JOHNS.  If  O. 
Mutuality  of  contract. 

Cited  in  Overman  v.  Kerr,  17  Iowa,  485,  holding  that  the  parties  must  easec 
in  contract  to  render  it  binding;  Smyth  v.  Greacen,  100  App.  Div.  275,  91  X.  I 
Supp.  450,  holding  void,  for  want  of  mutuality,  man's  promise  to  marry  wvmn 
upon  his  request  that  she  marry  him;  Townsend  v.  Fisher,  2  Hilt.  47,  hoMir 
one  contracting  to  hire  room  not  bound,  where  owner  made  no  promise  to  let  ^ 
Middlebury  College  v.  Williamson,  1  Vt.  212,  holding  voluntary  subseri^^ 
to  educational  institution  unenforceable;  Jamestown  Business  College  Asm.  t 
Allen,  172  N.  Y.  291,  92  A.  S.  R.  740,  64  N.  E.  952  (dissenting  opiniooK  m 
binding  effect  of  note  accompanied  by  contract  showing  that  it  was  gim  u 
private  school  for  scholarship,  but  containing  no  promise  to  furnish  instnstis. 

Cited  in  reference  notes  in  24  A.  D.  95;  25  A.  D.  456;  34  A.  D.  2SS:  S^ 
A.  D.  755, — on  mutual  promise  as  sufficient  consideration  to  support  emtiset 
39  A.  D.  152,  on  necessity  for  promises  in  contract  to  be  concurrents 

Cited  in  note  in  18  E.  R.  C.  614,  on  independent  and  depend^it  oovenantf. 
~  Contracts  affecting  land. 

Cited  in  James  v.  Burchell,  82  N.  Y.  108  (affirming  7  Daly,  531),  bstfs^ 
vendor's  covenants  of  seisin  and  to  convey,  and  those  of  vendee  to  piirekt» 
and  build,  all  in  same  instrument,  mutual  and  dependent;  Henneasy  v.  Boai 
23  C.  C.  A.  203,  48  U.  S.  App.  89,  77  Fed.  403,  holding  contract  contaioiBi 
promise  to  convey  land  and  reciprocal  promise  to  pay  therefor,  not  blndi^;  ec 
vendee  failing  to  sign  it;  Wardell  v.  Williams,  62  Mich.  50,  4  A.  8.  R.  Hi 
28  N.  W.  796,  holding  written  offer  to  sell  land  unenforceable  where  pint 
acceptance  was  made  after  parol  extension  of  time  therefor;  Connor  v.  Rcnnite. 
25  S.  C.  514,  holding  one  offering  to  sdl  land,  but  reserving  right  to  sell  (• 
others  upon  notice  and  before  acceptance,  entitled  so  to  sell  without  sotict; 
Weaver  v.  Burr  (Weaver  v.  Gay)  31  W.  Va.  736,  8  L.RJ^.  94.  8  S.  E.  7^ 
holding  writing  expressing  willingness  to  sell  land  and  giving  privilege  of  hapaf 
within  certain  time,  not  enforceable  contract  where  not  accepted ;  MeDonaU  t. 
Bewick,  51  Mich.  79,  16  K.  W.  240,  holding  instrument  reciting  agreemeBt  i» 
sell  person  timber,  and  expressing  willingness  to  have  him  enter  urn  pajoKSt 
of  price,  not  contract  supporting  action;  Jesse  v.,  Cater,  28  Ala.  475,  hol£if 
that  award  of  exchange  of  lots  directing  each  to  make  fee  to  other,  rsqviH 
concurrent  conveyances. 

Cited  in  reference  note  in  38  A.  S.  R.  853,  on  rescission  of  land  eontrset  kt 
failure  of  vendor's  title. 

Cited  in  note  in  50  A.  D.  680,  on  recovery  of  money  paid  on  eoatraet  ti 
purchase. 
—  Contracta  for  sale  of  goods. 

Cited  in  Morrill  v.  Tehama  Consol.  Mill  A  Min.  Co.  10  Nev.  125,  holdii^  m 
contracting  to  sell  wood  but  failing  to  sign  contract,  not  entitled  to  sue  ier 
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Johns.  206,  holding  inoperative  for  want  of  mutuality,  Bubstituted  contract  of 
sale  which  vendee  promised  to,  but  did  not,  execute;  James  v.  Stiggins,  13  Ala. 
830,  denying  validity  of  contract  giving  persons  right  to  slaves  if  they  should 
convey  property,  but  containing  no  promise  to  convey;  Olney  v.  Howe,  89  111. 
556,  31  jL  R.  105,  holding  unenforceable,  executory  transfer  of  personal  effects 
in  eonsideraUon  of  promise  to  support  transferrer  by  married  woman  living 
with  husband;  Marietta  Paper  Mfg.  Ck>.  v.  Bussey,  104  6a.  477,  31  8.  £.  415 
(dissenting  opinion),  on  validity  of  contract  to  deliver  goods  where  vendee  did 
not  concurrently  promise  to  buy. 

—  Contimctfl  for  servloes. 

Cited  in  Nounenbocker  v.  Hooper,  4  E.  D.  Smith,  401,  upholding  contract 
for  personal  services  signed  by  both  parties,  although  there  was  no  covenant 
to  perform  the  services;  Vogel  v.  Pekoe,  157  111.  389,  30  L.RJi.  491,  42  N.  E. 
386,  denying  validity  of  contract  to  employ  person  from  time  to  time  so  long 
as  services  are  satisfactory;  Turner  v.  Baker,  30  Ark.  186,  holding  one  con- 
tracting to  teach  school  if  sixty  pupils  are  subscribed,  not  bound  unless  such 
number  are  subscribed. 
~  Contracts  for  arbitration  and  settlement. 

Cited  in  Keep  v.  Goodrich,  12  Johns.  397,  holding  one  party  not  boimd  by 
promise  to  perform  award  of  arbitrators,  made  in  consideration  other's  non- 
concurrent  promise  to  perform  it;  Derickson  v.  Krause,  4  111.  App.  507,  holding 
acceptance  of  offer  to  compromise  more  than  year  after  it  was  made,  nugatory; 
Nundy  v.  Matthews,  34  Hun,  74,  holding  offer  by  letter  to  settle  controversy 
not  aeoepted  by  reply  changing  terms  of  proposal. 

—  Contracts  for  purchase  of  corporate  stock. 

Cited  in  Lester  v.  Jewett,  12  Barb.  502,  holding  void,  the  promise  of  one 
person  to  purchase  corporate  stock  where  no  consideration  was  expressed;  Dayton, 
W.  Valley  k  X.  Tump.  Co.  v.  Coy,  13  Ohio  St.  84,  holding  contract  to  take 
stock  in  company  to  be  incorporated,  not  enforceable  by  reason  of  want  of  mu- 
tuality. 

—  Contracts  of  carriage. 

Cited  in  Gkige  v.  Jaqueth,  1  Lans.  207,  holding  carrier  not  bound  by  bill  of 
lading  signed  by  consignor  only;  Morrow  v.  Southern  Exp.  Co.  101  Ga.  810, 
28  8.  £.  998,  holding  carrier  not  bound  by  contract  to  carry  milk  offered  for 
shipment  by  person  who  did  not  promise  to  make  shipm^its;  Missouri,  K.  & 
T.  R.  Co.  V.  Bagley,  60  Kan.  424,  56  Pac.  759,  holding  carrier's  contract  to  carry 
com  at  certain  rate  not  binding  where  purchaser  did  not  promise  to  transport 
over  its  lines. 
Kffect  of  one  party's  inability  or  failure  to  perform  contract. 

Cited  in  Shreck  v.  Pierce,  3  Iowa,  350,  holding  vendee  contracting  for  good 
title  entitled  to  disaffirm  where  encumbrances  exist;  Fitch  v.  Casey,  2  G.  Greene, 
300,  holding  same  where  vendor's  title  was  based  on  void  tax  sale;  McCool  v. 
Jaoobus,  7  Robt.  115,  holding  purchaser  of  land  under  contract  to  convey  free 
from  encumbrances,  not  bound  to  accept  title  tendered  while  encumbrances  exist ; 
Moore  v.  Shelly,  2  Watts,  256,  holding  same  where  vendor  agreed  that  he  would 
sufficiently  convey;  Stone  v.  Fowle,  22  Pick.  166,  holding  vendee  contracting 
for  fee  oititled  to  disaffirm  where  vendor  could  not  acquire  good  title;  Peyton 
V.  Bowell,  1  Blackf .  244,  holding  lease  for  years  sufficient  encumbrance  to  warrant 
purchaser  without  notice  in  disaffirming  sale;  Ft.  Payne  Coal  &  I.  Co.  v.  Webster, 
163  Mass.  134,  39  N.  E.  786,  holding  corporation  contracting  to  give  good  and 
sufficient  deed  and  mortgaging   property   before   maturity   of   purchase   money 


to  paj  iBttolmeBts  under  oontniet  entitling  him  to  deed  after  paynBeni  tliereaf, 
not  entitled  to  regard  eontract  as  rescinded  by  reason  of  vendor's  want  of  title; 
Robertaon  t.  Davenport,  27  Ala.  674,  holding  pnrchaser  entitled  to  deduct  dnm- 
agea  from  priee  of  goods  delivered  after  he  learned  of  vendor's  inabili^  to 
oomplete  oontraet;  Speer  v.  McLaughlin,  11  Ark.  732,  holding  offer  or  readiness 
to  reoeive  freight  prerequisite  to  reoovery  on  eontract  to  ship  made  in  consid- 
eration of  promise  to  receive  at  certain  time. 

Distiaguished  in  Bobb  v.  Blontgomery,  20  Johns.  15,  holding  failure  to  convey 
title  to  land  no  defense  to  action  for  purchase  price  where  covenants  in  oontrmct 
of  sale  are  independent. 

7  AM.  DBC.  S0«,  PORTER  v.  ROSB,  IS  JOHNS.  209. 
Averm— t  and  pvooff  of  perfomsniioe. 

Cited  in  Currie  v.  White,  46  N.  Y.  822  (dissenting  opinion),  on  aveiment 
of  performance;  Morrison  v.  Ives,  4  Smedes  k  M.  662,  holding  that  in  action 
on  contract  for  not  accepting  cotton,  plaintiff  must  prove  readiness  to  perform; 
Smith  V.  Christmas,  7  Yerg.  666,  holding  under  contract  of  sale  and  purekaae 
of  land  conditions  being  mutual,  readiness  to  perform  must  be  shown  before 
recovery  by  either;  Slocum  v.  Despard,  8  Wend.  615,  holding  where  one  agreed 
te  assign  certificate  upon  another's  paying  notes  to  third  parties,  general  aver- 
ment of  readiness  to  perform  sulBcient. 

Cited  in  refeienoe  note  in  26  A.  D.  626,  on  neosasity  of  averring  performance 
or  offer  thereof  by  plaintiff. 
—  Rendineaa  to  receive  and  pay. 

Cited  in  Crandall  v.  Clark,  7  Barb.  169,  holding  performance  not  ahown  by 
proof  of  readiness  to  reoeive  goods  at  another  place  than  per  contract;  Topping 
V.  Root,  6  Cow.  404,  holding  in  action  for  failure  to  deliver  increased  amount 
of  goods  as  per  contract,  readiness  to  pay  for  increased  amount  must  be  shown: 
Brooklyn  Ors  Refinery  v.  Brown,  88  How.  Pr.  444,  holding  averment  of  readiness 
to  pay,  sufficient  in  action  for  nondelivery  of  oil;  White  v.  Demilt,  2  Hall, 
436,  holding  same  in  action  for  nondelivery  of  jewelry;  M'Gehee  v.  Hill,  4  Port 
(Ala.)  170,  20  A.  D.  277,  requiring  averment  and  proof  of  readineas  to  pay. 
in  action  for  nondelivery  of  com;  Hough  v.  Rawson,  17  111.  688,  holding  in 
action  for  nondelivery  of  com  as  per  contract,  plaintiff  must  prove  readiness 
to  pay;  Kilgour  v.  Miles,  6  Gill  A  J.  268,  holding  where  by  contract  delivery 
is  to  be  on  Sunday,  vendee  must  aver  readiness  to  pay  on  Saturday;  Adams  v. 
Clarlc,  9  Cush.  215,  67  A.  D.  41,  holding  that  consignee  of  goods  avering  readiness 
to  pay  freight  may  recover  in  trover  for  nondelivery;  Robison  v.  Tjrson,  46  Pa. 
280,  holding  proof  necessary  of  readiness  to  receive  and  pay  for  oil,' in  actios 
for  nondelivery;  Cornwall  v.  Haigfat,  8  Barb.  327,  holding  averment  of  readiness 
to  give  security  necessary  as  per  contract  in  action  for  nondelivery;  Neis  v. 
Yocum,  0  Sawy.  24,  16  Fed.  168,  holding  averment  of  readiness  to  receive  an4 
pay  for  hops  sufficient  in  action  for  nondelivery;  Hedstrom  v.  Baker,  13  HI 
App.  104,  holding  in  claim  for  recoupment  defendants  must  aver  and  prove 
readiness  to  receive  and  pay;  Coonley  v.  Anderson,  1  Hill,  619,  holding  plaintiff 
averring  readiness  to  pay  need  not  prove  setting  apart  of  particular  sum ;  Isaacs 
V.  New  York  Plaster  Works,  67  N.  Y.  124,  holding  proof  of  readiness  to  psy 
for  stone  which  did  arrive  sufficient,  though  such  readiness  not  shown  for  bahuMe 
at  end  of  season. 

—  Tender  of  performance. 

Cited  in  Fickett  v.  Brice.  22  How.  Pr.   194.  holding  compUini  on  eoatrtct 


for  making  goods  in  unskilful  manner,  demurrable,  for  not  alleging  tender  of 
performance;  Stanley  v.  Stanley,  2  N.  H.  364,  holding  that  in  action  for  non- 
deKvery  of  seeurities,  plaintiff  must  show  tender  of  sufficient  t>ond  aa  per  contract. 
Performaiioe  of  conditions. 

Cited  in  Van  Schaick  v.  Winne,  16  Barb.  89,  holding  demand  for  conveyance 
or  notice  of  readiness  to  pay,  necessary  in  action  fdr  nonoonveyanoe  of  property; 
Shinn  t.  Roberts,  20  N.  J.  L.  435,  43  A.  D.  636  (dissenting  opinion),  on  per- 
formance of  mutual  covenants;  Jones  t.  Powell,  15  Ala.  824,  holding  readiness 
to  perform  condition  precedent  where  consideration  is  concurrent;  Finkus  v. 
Haaaker,  11  Serg.  ft  R.  200,  denying  recovery  for  nondelivery  of  flour  without 
readiness  to  pay  for  same;  Cook  v.  Ferral,  13  Wend.  285,  holding  demand  of 
goods,  and  readiness  to  pay,  necessary  in  action  for  nondelivery  of  oats ;  Reynolds 
V.  Miller,  79  Hun,  113,  29  N.  Y.  Supp.  405,  denying  recovery  on  note  the  con- 
sidemtioii  for  which  was  delivery  of  property,  which  was  never  delivered;  Tilgh- 
man  v.  Tilghman,  Baldw.  464,  Fed.  Cas.  No.  14,045,  holding  where,  by  marriage 
agreement,  wife's  portion  was  to  come  from  sale  of  fatherV  property,  husband, 
OB  wife's  death,  must  request  sale  as  condition  precedent;  Davis  v.  Adams,  18 
Ala.  264,  holding  that  going  to  warehouse  with  vendee,  pointing  out  cotton, 
and  offering  to  deliver,  sufficient  performance;  Elliott  v.  Howison,  146  Ala.  568, 
40  So.  1018,  holding  performance  by  seller  not  shown  until  goods  as  per  eontract 
are  shown  to  have  been  delivered. 

Distinguished  in  Frost  t.  Clarkson,  7  Cow.  24,  denying  recovery  as  for  money 
received,  for  sum  paid  for  purchase  of  futures,  where  defendant's  stock  was 
insufficient  at  time  for  delivery. 
—  Tender  of  performance. 

Cited  in  Lester  v.  Jewett,  12  Barb.  502,  holding  in  action  on  contract  for 
nonpurchase  of  stock,  plaintiff  must  aver  tender  of  performance;  Merwin  t. 
Hamilton,  6  Duer,  244,  holding  brokers  purchasing  stock  in  own  name  must 
allege  readiness  to  deliver  to  principals,  in  action  for  purchase  price;  Dunham 
V.  Pettee,  8  N.  Y.  508,  holding  in  action  by  vendor  for  breach  of  contract,  tender 
of  permit  by  which  iron  is  obtainable,  sufficient  delivery;  Hounsford  v.  Fisher, 
Wright  (Ohio)  580,  denying  recovery  to  either  party  to  contract  for  future 
delivery  of  goods  until  tender  of  performance;  Williams  v.  Healey,  3  Denio,  363, 
holding  that  performance  must  be  tendered  before  recovery  for  nondelivery  of 
realty;  Parker  v.  Parmelo,  20  Johns.  130,  11  A.  D.  253,  holding  tender  of  con- 
veyance  necessary  in  action  for  purchase  price  of  realty;  Hudson  v.  Swift,  20 
Johns.  24,  requiring  purchaser  to  tender  balance  of  purchase  price,  demanding 
ocmveyance,  before  recovering  part  payment. 

7  AM.  DEC.  sot,  BBTTS  T.  BADGER,  IS  JOHNS.  SSS. 
Instrument  In  evidence  pursuant  to  notice. 

Cited  in  Jackson  ex  dem.  Stewart  v.  Kingsley,  17  Johns.  158,  holding  proof 
of  execution  unnecessary,  where,  pursuant  to  notice,  party  produces  lease,  claim- 
ing beneficial  interest  thereunder;  White  v.  Miller,  7  Hun,  427,  holding  it  un- 
necessary to  prove  signature  where  plaintiff  called  for  articles  of  association 
to  be  produced  at  trial;  Woodstock  Iron  Co.  v.  Reed,  84  Ala.  493,  4  So.  369, 
holding  It  unnecessary  to  further  identify  book  produced  under  Buhpcena  duces 
teeum;  Duncan  v.  Gibbs,  1  Yerg.  266,  holding  party  reading  part  of  deed  as 
evidence,  not  permitted  to  deny  opponent's  right  to  read  residue. 

Cited  in  note  in  35  L.RJ1.  349,  on  necessity  of  calling  subscribing  witnesses 
to  Instruments  produced  on  notice. 


7  AM.  DEC.]  NOTES  ON  AMERICAN  DECISIONS. 

7  AM.  DfiO.  Sll,  BOBKRTS  T.  TURNER,  IS  JOHNS.  SS8 
Wlio  liable  as  oominoii  carriers. 

Cited  in  Francis  v.  Dubuque  A  8.  C.  R.  Co.  25  Iowa,  60,  95  A.  D.  769,  Wiia: 
eommon  earner  not  to  be  liable  as  such,  for  goods  stored  in  wardioiise  at  jiv 
of  deUTory;  Hart  ▼.  Chicago  A  N.  W.  R.  Co.  69  Iowa,  485,  29  N.  W.  597,  hokSx 
insurer's  liability  not  to  apply  where  goods  are  transported  in  car  in  mtimr* 
oofltool  of  shipper's  agent;  Stannard  t.  Prince,  64  N.  Y.  300,  holding  fetwtsk 
of  goods  not  liable  as  common  carrier;  Johnson  y.  New  Tork  C.  R.  Co.  31  Bet 
196,  holding  defendant  canying  goods  to  Albany  with  direetioii  to  ship  by  cema 
line,  liable  as  forwarder,  upon  such  line  refusing  to  carry  goods; 
American  Exp.  Co.  15  Minn.  270,  2  A.  R.  122,  Gil.  208,  holdhig:  exprees 
liable  as  common  carriers;  Hollister  v.  Nowlen,  19  Wend.  234,  32  A.  D.  4S« 
holding  stagecoach  proprietors  insurers  of  baggage;  Shelden  t.  Robtaaon,  7  K.  E 
157,  26  A.  D.  726,  holding  stage  driTer,  transporting  articles  for  small  tm 
pensation,  bailee  for  hire,  not  carrier. 

Cited  in  reference  notes  in  26  A.  D.  467,  730;  28  A.  D.  657;  31  A.  a  IS: 
39  A.  D.  134,— on  who  are  responsible  as  common  carriers;  47  A.  D.  669.  m 
forwarding  merchant  as  common  carrier;  74  A.  D.  193,  on  liability  of  oftm 
companies  as  oommon  carriers. 

Cited  in  notes  in  47  A.  D.  650,  on  common  carriers  by  laad;  24  A.  Dl  1I& 
on  liability  of  forwarding  merchant  as  warehouseman. 

Distinguished  in  Fairchild  t.  Slocum,  19  Wend.  329,  htrfdin^  assoeiatiaB  oa 
posed  of  shippers  and  canal  boat  owners,  liable  as  carriers,  thoi^;li  some  mmhet 
had  no  interest  in  boats;  Teall  t.  Sears,  9  Barb.  317,  holding  forwarders,  islcr 
ested  in  transportation  line  on  canal  and  interested  in  one  Teea^  liabfe.  a 
carriers. 
Extent  of  liability  for  negligence. 

Cited  in  Schroyer  t.  Lynch,  8  Watts,  453,  holding  postmaster  not  liaUe  far 
secret  purloining  of  letters  by  sworn  assistant. 

—  Of  oommon  carrier. 

Cited  in  Swindler  t.  Hilliard,  2  Rich.  L.  286,  45  A.  D.  732;  Alezaadff  t. 
Greene,  7  Hill,  533;  Moses  y.  Norris,  4  N.  H.  304,— on  strict  liabilitry  of  eoBMi 
carrier;  Elkins  v.  Boston  A  M.  R.  Co.  23  N.  H.  275,  holding  conunoB  can^ 
not  to  be  liable  for  loss  of  articles  unlabeled  and  transported  by  passenger  tnii; 
Rixford  v.  Smith,  52  N.  H.  355,  13  A.  R.  42,  holding  common  carrier  not  lisUi 
for  injury  to  cattle  caused  by  shipper's  fault  in  overloading  ear;  Fufcv  v. 
Atlantic  Coast  Line  R.  Co.  133  N.  C.  335,  63  L.RJL  827,  45  S.  E.  658,  hol&f 
that  carrier  accepting  goods  under  contract  ''subject  to  delay,"  must  shoir  4bi 
care  in  avoiding  delay. 

7  AM.  DEC.  315,  JACKSON  T.  WOOD,   12  JOHNS.  248. 
Presumptions. 

Cited  in  Breckenridge  y.  Ormsby,  1  J.  J.  Marsh.  236,  19  A.  D.  71,  on  yn^ 
sumption  of  extinguishment  of  trust  by  lapse  of  time;  Hazard  ▼.  Martin,  2  Tt 
77,  holding  administrator's  proceedings  presumed  to  have  been  regular,  vkn 
grantee  of  farm  subject  to  dower,  has  been  in  possession  under  deed  thirty  yetiv; 
Barnard  y.  Edwards,  4  N.  H.  321,  holding  failure  to  claim  dower  for  twen^-iise 
years  competent  evidence  on  release  of  right. 

—  Of  payment  from  lapse  of  time. 

Cited  in  Bailey  v.  Jackson,  16  Johns.  210,  8  A.  D.  309,  holding  pavnifst  tf 
rent  reserved  by  lease,  presumed,  where  twenty  years  have  elapsed  since  ptv- 
ment  of  last  quarter;  Jackson  ex  dem.  Van  Sehaick  v.  Davis,  5  Cow.  123,  IS 
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A.  T>.  451,  holding  that  nonpayment  and  nondemand  of  rent  for  twenty  years, 
insuffloient  to  raise  presumption  that  landlord's  title  is  extinguished. 

—  Of  pAjrment  of  mortgage. 

Cited  in  Howland  v.  Shurtleff,  2  Met  26,  36  A.  D.  384,  holding  twenty  years 
poeaession  by  mortgagor  after  debt  is  payable,  without  entry  or  claim  by  mort- 
gagee, raiaea  presumption  of  payment;  Boberts  v.  Welch,  43  N.  C.  (8  Ired.  Eq.) 
287,  holding  mortgage  presumed  by  statute  to  have  been  paid  ten  years  after 
forfeiture;  Tripe  ▼.  Marcy,  39  N.  H.  439,  holding  that  payment  cannot  be  pre- 
sumed until  twenty  years  after  mortgage  becomes  due;  Peck  v.  Mallama,  10 
N.  Y.  509,  holding  presumption  of  payment  not  to  arise  till  full  twenty  years 
after  last  payment  on  mortgage;  Central  Bank  v.  Heydom,  48  N.  Y.  260  (in 
dissenting  opinion),  on  presumption  of  payment  of  mortgage;  Giles  v.  Baremore, 
5  Johns.  Ch.  545,  holding  mortgage  presumed  to  have  been  paid  where,  for 
tbirty-fiTe  years,  nothing  had  been  paid  thereon;  Tyler  ▼.  Heidom,  46  Barb.  439, 
on  presumption  of  payment  of  mortgage  after  twenty  years,  no  payment  being 
made  during  said  time;  Townshend  v.  Townshcnd,  1  Abb.  N.  C.  81,  holding 
presumption  of  payment  from  lapse  of  time  to  preclude  holder  of  mortgage  from 
elaiming  as  lienor  in  partition  suit;  New  York  L.  Ins.  Co.  t.  Lord,  40  C.  C.  A.  585. 
100  Fed.  17,  holding  the  presumption  of  payment  after  twenty  years  to  render 
title  marketable  in  spite  of  two  unrecorded  mortgages;  Harris  y.  Mills,  28  III.  44, 
81  A.  D.  259,  holding  that  where  note  secured  by  mortgage  is  barted  by  statute, 
right  to  foreclose  is  also  barred;  Jackson  ex  dem.  Sackett  v.  Sackett,  7  Wend.  94, 
holding  note  secured  by  mortgage  presumed  to  have  been  paid,  barring  action  on 
mortgage,  after  lapse  of  six  years  without  recognition;  Wilkinson  v.  Flowers,  37 
Miss.  579,  75  A.  D.  78,  holding  bar  of  note  by  statute  of  limitation,  no  defense  to 
foreclosure  of  mortgage;  Nevitt  y.  Bacon,  32  Miss.  212,  66  A.  D.  609,  holding  fore- 
closure barred  by  same  period  that  bars  action  at  law  to  recover  possession  of 
mortgaged  property  for  condition  broken;  Almy  y.  Wilbur,  2  Woodb.  &  M.  371, 
Fed.  Cas.  No.  256,  holding  statute  of  limitations  not  to  oommoioe  running  against 
mortgagee  of  machinery  till  demand  and  refusal  to  return  same;  Howard  v. 
Hildreth,  18  N.  H.  105,  holding  statute  limiting  real  actions  to  twenty  yeara 
after  cause  accrued,  not  applicable  to  mortgagee. 

Cited  in  reference  note  in  34  A.  D.  200,  on  what  amounts  to  discharge  of  mort- 
gage. 

Cited  in  tiotes  in  1  L.R.A.  346,  on  presumption  of  pajrment  of  mortgage  from 
lapse  of  time;  10  L.R.A.  511,  <m  effect  of  payment  or  acknowledgment  of  barred 
mortgage  debt. 

—  Of  payment  of  Judgment. 

Cited  in  Gaines  v.  Miller,  111  U.  S.  395,  28  L.  ed.  466,  4  Sup.  Ct.  Rep.  426, 
holding  by  statute,  judgments  presumed  to  have  been  paid  after  twenty  years, 
without  recognition  of  same;  Smith  v.  Miller,  14  Wend.  188,  holding  that  by 
statute,  presumption  of  payment  applies  to  judgments. 

—  Facts  sufficient  to  repel  presumption  of  payment. 

Cited  in  Cheever  v.  Perley,  11  Allen,  584,  holding  some  positive  act  of  un- 
equivocal recognition,  requisite  to  repel  presumption  of  pajrment;  Brewer  v. 
Thomes,  28  Me.  81,  holding  debtor's  poverty,  demand  of  payment  and  answer  by 
debtor  tbat  he  would  do  something  about  it,  sufficient  to  repel  presumption  of 
payment;  Apple  ton  v.  Edson,  8  Vt.  239,  holding  payment  not  presumed  by  lapse  of 
time,  where  premises  haye  been  vacant;  New  York  L.  Ins.  &  T.  Co.  v.  Covert,  20 
Barb.  435,  holding  proof  of  part  payment  to  repel  presumpti<m  of  payment  only 
against  one  recognizing  debt;  Jackson  ex  dem.  Madcay  v.  Slater,  5  Wend.  295, 
holding  statutory  foreclosure  thirty-one  years  after  money  fell  due,  rebate  pre- 


:*        in  quantum  meruit  for  services  performed  by  child  under  void  contract;  Levy  v. 

;:  Loeb,  89  N.  Y.  386,  granting  recovery  of  oommissions  and  purchase  money  where 
broken  wrongfully  disposed  of  property  without  principal's  knowledge;   New- 

^  man  t.  McGregor,  5  Ohio,  340,  24  A.  D.  203;  Morford  v.  Ambrose,  3  J.  J.  ^farsh. 
688, — granting  recovery  for  value  of  services  though  not  conforming  to  contract 

^        as  to  quality,  benefits  of  work  being  accepted;  Drake  v.  01>onnell,  40  How.  Pr. 

f  25,  on  recovery  of  nK>ney  earned  by  contractor  when  owner  of  building  was  not 
in  situation  to  insist  upon  strict  performance;  Bassett  v.  Sanborn,  0  Cush.  58, 

«  granting  recovery  on  common  counts  for  services  rendered  on  building  where  own- 
er rescinds  contract  for  failure  to  complete  on  time;  Ladue  v.  Seymour,  24  Wend. 
60,  holding  that  in  action  on  common  counts  for  services,  the  contract,  if  one  ex- 

pj  ists  under  which  work  was  performed,  must  be  produced;  Clark  v.  Smith,  14 
Johns.  826,  denying  recovery  upon  common  counts  for  services  performed  under 
special  contract,  which  is  still  subsisting;  Bond  v.  Corbett,  2  Minn.  248,  Oil.  200, 

''        denying  recovery  on  common  counts  for  services  rendered  under  special  contract 

^'        which  is  not  rescinded;  Cranmer  v.  Graham,  I  Blackf.  406,  denying  recovery  on 

i'        common  count  where  special  contract  for  service  is  alleged,  which  is  still  in  force; 

'^        Givhan  v.  Dailey,  4  Ala.  336,  denying  recovery  for  wages  pro  rata  where  one  con- 
tract to  serve  one  year  and  died  during  year;  Swift  v.  Williams,  2  Ind.  365,  de- 
.    nying  reooveiy  for  services  rendered  under  contract  where  plaintiff  abandoned 

I*        contract  of  his  own  volition;  Jennings  v.  Camp,  13  Johns.  04,  7  A.  D.  367,  deny- 

|j  ing  recovery  for  work  done  where  plaintiff  broke  the  contract  of  his  own  volition ; 
Wilson  V.  George,  10  N.  H.  445,  denying  recovery  on  common  counts  in  action 
on  note,  consideration  of  which  is  labor. 

f       —  Contract  for  sale  of  chattels. 

Cited  in  Mackoy  v.  Holton,  8  La.  Ann.  48,  granting  recovery  of  purchase  price 
advanced  where  seller  refused  to  deliver;  Danforth  v.  Dewey,  3  N.  H.  70,  hold- 

[•        ing  that  purchaser  of  ploughs,  which  vendor  refuses  to  deliver,  may  recover  price 

^  paid;  Fuller  v.  Little,  7  N.  H.  635,  granting  recovery  for  goods  delivered  to 
creditor  as  payment,  which  he  refuses  to  credit,  demanding  and  receiving  full 

I        payment;  Fancher  v.  Goodman,  20  Barb.  315,  granting  recovery  of  money  advanced 

^  on  contract  for  sheep,  which  seller  afterward  sold  to  another;  Hanley  v.  Combs, 
48  Or.  400,  87  Pac.  143,  granting  recovery  of  money  advanced  for  cattle,  where 
the  purchaser  has  unjustly  repudiated  contract;  Harris  v.  Bradley,  0  Ind.  166, 
holding  that  both  parties  defaulting  in  contract  for  purchase  and  sale  of  corn, 
plaintiff  may  recover  purchase  price  advanced;  Patterson  v.  Coats,  8  Blackf.  500, 

f  granting  recovery  of  money  advanced  on  price  of  hogs  which  defendant  refused 
to  deliver;  Clark  v.  Fairchild,  22  Wend.  576,  upholding  action  of  assumpsit  for 
purchase  price  of  boat,  where  vendor  has  performed  all  stipulated  conditions; 
Frost  V.  Smith,  7  Bosw.  108,  upholding  recovery  of  money  advanced  toward 
purchase  price  of  engines  which  vendor  refuses  to  deliver;  Frost  v.  Smith,  7  Bosw. 
108,  granting  recovery  of  money  paid  on  contract  for  purchase  of  engines,  which 

^  vendor  refuses  to  deliver;  Monroe  v." Reynolds,  47  Barb.  574,  on  recovery  of  money 
paid  in  advance  for  goods,  if  vendor  first  rescinded  contract;  Holden  Steam  Mill 
Co.  T.  Westervelt,  67  Me.  446,  holding  that  in  action  on  common  counts  for 
goods  sold  under  express  contract,  the  contract  must  be  produced  or  its  contents 

'  proved;  l^ller  v.  Steen,  30  Cal.  402,  80  A.  D.  124,  holding  that  where  vendor 
rescinds  sale  of  engines,  purchase  money  already  paid  must  be  refunded  to 
vendee. 

Distinguished  in  Frost  v.  Clarkson,  7  Cow.  24,  denying  recovery  for  money 
paid  for  purchase  of  stock  in  future,  vendor's  ability  to  perform  being  shown; 

'  Mead  ▼.  Degolyer,  16  Wend.  632,  denying  recovery  of  purchase  price  for  timber 
delivered,  where  vendor  refused  to  deliver  amount  contracted  for. 


ifope  T.  jKanaoipn,  id  Aia.  3514,  upboiaing  action  bj  son's  aaministrator  lor  rent 
of  slaves  hired  by  father  to  third  person,  for  son's  use;  Hatchings  ▼.  Miner,  40 
N.  Y.  456,  7  A.  R.  369,  upholding  promise  by  insured  to  holder  of  policy,  to 
pay  creditor's  claim,  though  creditor  at  time  did  not  know  of  promise;  General 
Mut.  Ins.  Co.  V.  Benson,  5  Duer^  168,  upholding  action  by  insurance  company 
against  one  holding  proceeds  derived  from  cargo  saved  from  insured  boat,  claims 
having  been  adjusted;  Ross  v.  Milne,  12  Leigh,  204,  37  A.  D.  646,  denying  daugh- 
ter's right  to  sue  on  contract  between  father  and  third  person  whereby  daughter 
was  to  receive  money  after  father's  death;  Dibble  v.  Gaston,  R.  M.  Cbarl.  (Ga.) 
444,  holding  that  letter  asking  another  to  pay  pilot's  charge  being  accepted,  creates 
det»t  between  pilot  and  acceptor;  Rathbone  v.  Stocking,  2  Barb.  135,  denying 
recovery  by  either  party  interested  in  trust  fund  in  unequal  portion  until  dis- 
tribution; Husted  V.  Stone,  69  Vt.  149,  37  Atl.  253,  holding  trustee  under  will 
not  chargeable  by  trustee  process  in  action  against  beneficiary,  the  trust  not  be- 
ing terminated;  McLaughlin  v.  Swann,  18  How.  217,  15  L.  ed.  357,  upholding  at- 
tachment on  balance  of  moneys  in  trustees'  hands,  the  specific  object  of  their 
trusts  having  been  satisfied;  Wadd  v.  Hadeton,  62  Hun,  602,  17  N.  Y.  Supp. 
410,  upholding  trust  of  bond  and  mortgage  delivered  to  third  person  for  benefit 
of  beneficiary,  though  without  her  knowledge;  Lang  v.  Fiske,  11  Me.  385,  hold- 
ing partners  liable  on  claim  of  assignee  which  one  partner  had  promised  to  pay; 
Felix  V.  Patrick,  145  U.  S.  317,  36  L.  ed.  719,  12  Sup.  Ct.  Rep.  862,  holding  agent 
locating  land  for  himself  that  he  should  locate  for  principal,  a  trustee  thereof; 
Witzd  V.  Chapin,  3  Bradf.  386,  upholding  trust  of  savings  bank  account,  de- 
posited '*hk  trust"  for  sister,  who  was  ignorant  of  same  during  intestate's  life; 
Delaware  &  H.  Canal  Co.  v.  Westchester  County  Bank,  4  Denio,  97,  upholding 
creditor's  recovery  from  third  person  to  whom  debtor  had  given  bill  of  exchange 
to  collect  and  pay  creditor;  Cook  v.  Dunn,  2  Clark  (Pa.)  515,  4  Pa.  L.  J.  314, 
upholding  assumpsit  on  promise  to  pay  notes  due  to  third  parties  which  plain- 
tiff paid  taking  assignment  thereof;  Zacharie  v.  Rogers,  19  La.  223,  holding  fac- 
tors aooepting  mandate  to  receive  produce  and  insure  at  shipper's  instance,  bound 
to  pay  his  drafts  drawn  on  it ;  Jones  v.  Dougherty,  10  Ga.  273,  holding  that  revo- 
cation of  assignment  for  creditors  not  mentioned,  must  be  made  before  creditors 
file  bill;  Smith  v.  Woodruff,  1  Hilt.  462,  holding  that  receiver  of  debtor  has  no 
right  to  recover  funds  in  hands  of  third  person  in  trust  for  creditors;  Gait  v. 
Dibrell,  10  Yerg.  146,  upholding  trust  deed  against  subsequent  creditors  though 
it  would  have  been  void,  had  creditors  been  such,  at  time  of  execution;  Bryant 
▼.  Russell,  23  Pick.  508,  holding  agreement  between  debtor  and  assignees  who  were 
in  possession  of  debtor's  property  to  pay  scheduled  creditors,  a  trust;  Huckabee 
▼.  May,  14  Ala.  263,  upholding  creditor's  recovery  from  assignee  who  took  as- 
signment agreeing  to  pay  creditors;  Sears  v.  Patrick,  23  Wend.  528,  denying  re- 
covery by  assignee  of  surplus  from  note  in  hands  of  third  person,  held  as  col- 
lateral security  against  assignor;  Colgrove  v.  Tallmadge,  6  Bosw.  289,  holding 
assignee  of  note  entitled  to  recover  amount  paid  by  assignor  as  maker,  from  de- 
fendant who  held  property  under  contract  to  pay  claims;  Sanborn  v.  Little,  3 
K.  H.  539,  holding  in  action  by  assignee,  defendant  may  set  off  debt  due  him  from 
assignor  of  which  assignee  had  notice. 

Cited  in  notes  in  71  A.  S.  R.  185,  187,  on  third  person's  right  to  enforce  con- 
tract  for  his  benefit;  71  A.  S.  R.  205,  on  third  person's  right  to  sue  on  sealed 
instmment  executed  for  his  benefit;  4  L.R.A.  328,  on  right  to  recover  special 
deposit;  5  A.  D.  249,  on  express  promise  to  pay  legacy. 

Distinguished  in  Tieman  v.  Jackson,  5  Pet.  580,  8  L.  ed.  234,  denying  creditor's 
right  to  sue  in  his  own  name,  assignee  of  tobacco  with  direction  to  hold  proceeds 
to  creditor's  order;  Butterfield  v.  Hartshorn,  7  N.  H.  345,  26  A.  D.  741,  denying 


imcow^xy  iTom  tnini  pcnoo  pewegBco  oi  lumu  ana  agreeing  ui  p»y  aeoi^  uk  ocouir 
failing  to  asMBt  thereto  before  suit;  Bigelow  t.  D»vb,  16  Barb.  561,  denying 
creditor's  administrator  the  rigbt  to  sue  third  person  with  whom  debtcM-  had  left 
mcNiej  for  paying  deceased;  Seaman  t.  Whitney,  24  Wend.  260,  35  A.  D.  618, 
denying  reeoirery  by  creditor,  of  fund  placed  in  defendants  hands  in  tmat  lor 
payment  of  creditor,  there  being  no  express  or  implied  promise  to  creditor;  Dias 
T.  Bmnell,  24  Wend,  f ,  denying  recovery  at  law  by  cestui  que  truet  from  exeeotor 
of  trustee,  upon  implied  promise  arising  from  acceptance  of  trust;  Harris  t. 
Clark,  S  N.  Y.  fS,  61  A.  D.  362,  holding  unaccepted  draft  by  donor  on  ponan 
having  funds  of  donor  In  his  possession  not  assigimient  for  donee. 

»  Baoo^ery  on  order  on  third  person. 

Cited  in  Morton  t.  Naylor,  1  Hill,  583,  i4>holding  payment  of  rent  by  tenant 
to  third  person  on  landlord's  order,  though  subsequently  notified  not  to  so  pay; 
HcClellan  v.  Anthony,  1  Edm.  Sel.  Cas.  284,  granting  recovery  to  payee  against 
one  accepting  order  to  pay  money  from  amount  due  contractor ;  Corbett  v.  Clark, 
45  Wis.  403,  30  A.  R.  763,  upholding  action  against  drawees  who  had  aceepteJ 
order  to  pay  plaintiff,  and  charge  to  drawer's  share  of  grain;  Pope  t.  Huth,  14 
Cal.  403,  holding  order  to  pay  plaintiff  insurance  money  effected  am  cargo  of 
bark,  an  equitable  assignment;  Burch  t.  Newberry,  1  Barb.  648,  holding  assign- 
ment of  fund  effected  where  firm  advanced  money  taking  draft  and  order  on  third 
person  having  notes  in  his  hands  for  collection;  Hall  v.  Buffalo,  2  Abb.  App. 
Dec  301,  1  Keyes,  103,  holding  orders  drawn  on  comptroller  to  pay  third  per- 
sons mon^  on  certain  orders  as  they  became  due,  enforceable;  Gillespie  v.  Mather, 
10  Pa.  28,  upholding  suit  by  payee  against  drawee  whoee  name  appeared  on 
face  of  order,  and  there  was  evidence  of  promise  to  pay;  Phoenix  Iron  Co.  v. 
Philadelphia,  11  Phila.  203,  33  Phila.  Leg.  Int  176,  2  W.  N.  C.  506,  upholding 
order  by  contractor  on  city  to  pay  plaintiff  as  equitable  assignment,  same  being 
acknowledged  by  city;  Phelps  v.  Northrup,  56  111.  156,  8  A.  R.  681,  upholding  ac- 
tion by  holder  of  order  against  person  holding  drawer's  noto  for  collection,  thou^ 
noto  was  aftorward  given  another  for  collection;  Mc€}ahan  v.  Lockett,  54  S.  C. 
364,  71  A.  8.  R.  796,  32  8.  E.  420,  holding  that  drawer  having  funds  in  hands  of 
drawee  cannot  countormand  orders  drawn  on  such  fund  in  absence  of  fraud;  Quia 
V.  Hanford,  1  Hill,  82,  denying  recovery  on  order,  drawee  having  no  funds  whi^ 
drawer  could  claim;  Hutter  v.  Ellwsnger,  4  Lans.  8,  holding  order  to  pay  plain- 
tiff at  completion  of  contract  and  charge  to  drawer's  account,  created  no  equitable 
assignment  of  particular  fund. 

Distinguished  in  Phillips  v.  Stagg,  2  Edw.  Ch.  108,  denying  recovery  on  order 
which  failed  to  stato  the  particular  fund  from  which  it  was  to  be  paid. 

—  Recovery  on  bank  check  or  draft. 

Cited  in  Fogarties  v.  Stato  Bank,  12  Rich.  L.  518,  78  A.  D.  468,  upholding  ac- 
tion by  holder  of  bank  check  drawn  by  depositor  whose  funds  were  suflScient  to 
pay;  Loan  k  Sav.  Bank  v.  Farmers'  &  M.  Bank,  74  8.  C.  210,  114  A.  S.  R.  991, 
54  8.  E.  364,  upholding  suit  by  holder  of  bank  check  against  bank  having  suffi- 
cient funds,  though  notified  of  fraud  in  procurement  of  check;  Re  Smith.  Fed. 
Cas.  No.  12,990,  holding  purchaser  of  check  of  one  bank  upon  another,  failing 
to  present  till  drawer  is  bankrupt,  not  entitled  to  priority:  Mittenbeyer  v.  At- 
wood,  18  How.  Pr.  330,  holding  that  when  money  is  left  with  drawees  under  agrpe- 
ment  to  pay  holder,  he  may  recover  without  acceptonce;  Roberts  v.  Corbin.  26 
Iowa,  315,  96  A.  D.  146,  holding  draft  drawn  by  banker  upon  another  having 
funds  of  drawer  on  deposit,  in  favor  of  third  party,  enforceable  without  accept- 
ance. 


Cited  in  Willmarth  v.  Crawford,  10  Wend.  341,  upholding  action  by  indorsee 
of  promissory  note  against  maker;  Muldrow  v.  Caldwell,  7  Mo.  563,  upholding 
suit  by  indorsee  of  promissory  note  against  maker  without  showing  considera- 
tion; Be  Jay  cox,  Fed.  Cas.  No.  7,242,  holding  creditor  of  bankrupt  entitled  to  bene- 
fit of  mortgage  held  by  indorser  of  notes  as  security. 
-*Reoo¥ery  of  money  which  In  equity  belongs  lo  plaintiff. 

Cited  in  Hitchcock  v.  Lukens,  8  Port.  (Ala.)  333;  Beardslee  y.  Horton,  3  Mich. 
500, — upholding  action  for  money  received  where  defendant  has  money  which,  in 
equity  and  good  conscience,  belongs  to  plaintiff;  Pierson  v.  McCurdy,  33  Hun,  520, 
OB  action  at  law  for  money  in  hands  of  party,  belonging  to  another  from  whom  it 
oannot  conscientiously  be  withheld. 

—  Mortgagee's  rights  on  purchaser's  contract  to  assume  mortgage. 

Cited  in  Mellen  v.  Whipple,  1  Gray,  317,  denying  action  by  mortgagee  on  prom- 
ise by  purchaser  of  equity  of  redemption  to  assume  and  pay  mortgage;  Biddel 
T.  Brizaolara,  64  Cal.  354,  30  Pac.  609,  denying  mortgagee's  right  to  avails  of 
purchaser's  agreement  to  assume  and  pay  mortgage,  except  by  subrogation; 
Cumberland  t.  Codrington,  3  Johns.  Ch.  220,  holding  that  where  intestate  had 
pnrdmsed  land  subject  to  mortgage,  covenanting  to  indemnify  grantor  the  land 
was  primarily  liable. 
Waiver  of  right  of  set-off. 

Cited  in  Bridge  v.  Johnson,  5  Wend.  342    (dissenting  opinion),  on  waiver 
of  right  to  set-olf. 

7  AM.  BfiC.  S24,  WIGOIN  v.  BUSH,  IS  JOHNS.  SOO. 
Validity  of  contracts. 

Cited  in  note  in  57  A.  R.  367,  on  fraud  of  debtor  as  vitiating  release  of  cred- 
itors in  composition. 
—Validity  of  note  generally. 

Cited  in  Safford  v.  Wydcoff,  4  Hill,  442  (dissenting  opinion),  on  validity  of 
note  on  whose  face  appears  fact  of  issuance  eontrary  to  law ;  Hamilton  v.  Marks, 
52  Mo.  78,  14  A.  R.  301,  holding  that  where  note  is  obtained  by  fraud,  it  is  void 
in  hands  of  one  chargeable  with  notice;  Nellis  v.  Clark,  20  Wend.  24,  denying  re- 
covery on  note  consideration  for  which  was  fraudulent  conveyance  of  land; 
Pringle  v.  Phillips,  5  Sandf.  157,  upholding  replevin  for  goods  purchased  from 
third  person  who  had  obtained  same  through  fraud. 

—  Validity  In  hands  of  bona  fide  purchaser. 

Cited  in  Haight  v.  Joyce,  2  Cal.  64,  56  A.  D.  311,  upholding  note  given  for 
gaining  consideration  in  hands  of  bona  fide  indorser;  Poe  v.  Justices  of  Peace,  1 
I>udley  (Ga.)  249,  upholding  note,  void  under  statute  between  maker  and  payee, 
in  hands  of  innocent  indorsee  before  maturity. 

—  Validity  of  provision  generally  to  induce  creditor  to  consent  to  com- 

position. 
Cited  in  Browne  v.  Stackpole,  9  K.  H.  478,  upholding  agreement  for  discharge 
of  Insolvent  on  payment  of  certain  per  cent,  all  creditors  assenting  thereto ;  Rob- 
inson V.  Creditors,  1  Rob.  (La.)  452,  on  opposition  to  insolvent's  discharge  on 
ground  of  fraud;  Bean  v.  Amsinck,  10  Blatchf.  361,  Fed.  Cas.  No.  1,167,  holding 
agreement  whereby  one  creditor  acquires  secret  advantage  over  other  composition 
creditors,  void;  Perry  v.  Prilot,  6  Mart.  N.  S.  217,  holding  promise  by  father  to 
pay  iniolvent  son's  creditor,  who  promises  to  procure  discharge  of  other  creditors. 
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▼old;  Tnimball  t.  Tilton,  21  N.  H.  128,  denying  r«coT«ry  on  aecrai  ku|M^^  ] 

which  creditor  wm  to  be  paid  in  full  at  condition  for  signing  diseharge. 

~  Validity  of  note  giren  to  Induce  creditor  to  oonnoit.  I 

ated  in  O'Sbea  v.  Collier  White  Lead  &  Oil  Co.  42  Mo.  397,  97  A.  a  S.  | 
holding  instrument  by  which  creditor  secretly  obtains  preference  owr  otha  ^  I 
position  creditors,  void;  Root  v.  Wallace,  4  McLean,  8,  Fed.   Gas.  No.  lie  I 
Root  T.  Shields,  3  McLean,  102,  Fed.  Cas.  No.  12,037,— holding  note  by  bsika 
violation  of  its  laws  void  in  hands  of  innocent  holder;  Leggett  t.  Peet»  1  Ls.  2ft 
Rice  V.  Maxwell,  13  Smedes  &  M.  289,  53  A.  D.  85;  Marble  ▼.  Grants  73  Me.  & 
Fulton  V.  Day,  63  Wis.  112,  23  N.  W.  99;  Sharp  v.  Teese,  9  K.  J.  L.  362,  17  AC  )j 
479, — holding  note  by  insolvent  debtor  to  creditors  in  ocmsideimtioB  «f  «& 
drawal  of  objections  to  discharge  in  bankruptcy,  void;  Bell  ▼.  Leggett,  7  S.  L 
176,  holding  note  by  third  party  without  debtor's  knowledge,  as  eonditki  ia 
creditors  withdrawing  oppoeition  to  discharge,  void;  Case  v.  Gerriak,  15  PidL#: 
Carr<^l  v.  Shields,  4  E.  D.  Smith,  466,— holding  note  given  to  creditor  for  pf 
meet  in  full,  as  condition  for  signing  composition  deed,  void ;   Breck  v.  Colt  4 
Sandf.  79,  8  N.  Y.  Leg.  Obs.  273,  holding  note  by  debtor  to  creditor  lor  fasha* 
of  debt  as  condition  for  signing  composition  deed,  void. 

Cited  in  reference  note  in  16  A.  D.  90,  on  invalidity  of  note  bj  insohmtte 
procure  creditor's  withdrawal  of  opposition  to  discharge. 
~  Validity  off  note  In  hands  off  purchaser  off  indorsee. 

Cited  in  Rhodes  v.  Beall,  73  Ga.  641,  upholding  note  by  bankrupt  to  crefi^ 
in  consideration  of  withdrawal  of  objection  to  discharge  in  handa  of  beos  fia 
purchaser. 

Distinguished  in  Glenn  v.  Day,  1  Edm.  Sel.  Cas.  287,  upholding  note  gives  h 
induce  creditor  to  withdraw  objections  to  bankrupt's  discharge  in  hands  af  bM 
fide  holder. 
Facts  putting  on  inquiry. 

Cited  in  Dunn  v.  Hombeck,  72  N.  Y.  80,  on  effect  of  neglect  to  beoone  ia 
on  subject  on  which  one  is  put  on  inquiry;  Hall  v.  Hale,  8  Conn.  339, 
indorsee  of  note  upon  whidi  had  been  written  the  word  "renewal**  and  tbn 
erased,  not  chaiged  with  notice  of  fraud,  as  matter  of  law;  Prins  v.  Soetl 
Branch  Lumber  Co.  20  111.  App.  236,  holding  that  indorsee  is  put  on  inqniiy  wbm 
"or  order"  is  crossed  out,  and  "not  negotiable'  is  written  in  red  ink  ia 


7  AM.  DEO.  337,  ADAMS  T.  FRlXSBfAN,  IS  JOHNS.  468. 
Persons  liable  ffor  treapaaa. 

Cited  in  Weldi  v.  Winterfoum,  26  Hun,  437,  holding  occupier  m  trespasKi 
having  entered  into  possession  under  expectation  of  leasing,  but  reffnaing  to  k- 
cept  lease  or  remove  after  demand;  Dumont  v.  Smith,  4  Denio,  319,  holdii^^ 
fendant  not  liable  for  trespass  for  entering  office  and  tearing  note,  where  he  o- 
tered  by  permission  of  owner;  Markham  v.  Brown,  8  N.  H.  623,  31  A.  D  211. 
holding  stage  driver  trespasser  ah  initio  for  assaulting  innkeeper  after  IsatBi 
entry;  Allen  v.  Crofoot,  5  Wend.  506,  holding  party  entering  houae  by  pena 
sion  not  trespasser  ah  initio  by  commitUng  unlawful  act  after  mtry;  BtcfWii 
V.  Lawson,  7  Blackf.  275,  holding  constable  wrongfully  selling  exonpi  prcfc^ 
under  execution,  liable  for  trespass;  Martin  v.  Houghton,  45  Barb.  258,  31  Hsa 
Pr.  82,  1  Abb.  Pr.  N.  a  339,  holding  that  intinuu^  between  familiea  for  tMT 
years  establishes  implied  license  to  visit  plaintiff's  family. 

Cited  in  reference  notes  in  31  A.  D.  213,  on  who  is  a  trespasser  ah  Mlts;  74 
A.  S.  R.  671,  on  what  constitutes  forcible  trespass;  8  A.  S.  R.  835,  on  trespa«  If 
refusing  to  leave  premises  after  entering  with  permission. 
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Cited  in  note  in  14  A.  D.  368,  on  acts  rendering  an  officer  a  trespasser  ah 
initio. 

7  AM.  DBO.  S2S,  ABNOIiD  T.  CAMP,  12  JOHNS.  409. 
BtBt^mrge  of  original  debt  by  new  a^eement. 

Cited  in  Macy  v.  DeWolf,  3  Woodb.  &  M.  193,  Fed.  Cas.  No.  8,933,  denying 
Tendor  of  goods  for  ship  taking  sole  credit  of  one  part  owner,  with  whom  other 
owner  settles  as  having  paid  claim,  recovery  against  other  owner. 

—  By  taking:  new  note,  generally. 

Cited  in  Neff  v.  Clute,  12  Barb.  466,  denying  recovery  on  original  note,  which 
was  delivered  to  maker  and  new  one  taken;  Bantz  v.  Basnett,  12  W.  Va.  772, 
holding  no  suit  maintainable  on  old  note,  part  of  which  was  paid  before  maturity 
and  new  note  taken  for  residue;  French  v.  Price,  24  Pick.  13,  holding  receipt  of 
note  for  goods  sold  to  principals  through  undisclosed  agent,  payment;  Corbit  v. 
Bank  of  Smyrna,  2  Harr.  (Del.)  235,  30  A.  D.  635,  on  distinction  between  notes 
given  for  precedent  and  contemporaneous  debts;  Ryan  v.  Dunlap,  17  111.  40,  63  A. 
D.  334,  on  payment  by  giving  other  notes  by  debtor;  Lapham  v.  Barnes,  2  Vt. 
21S,  on  discharge  of  original  action  by  taking  new  note;  Muldon  v.  Whitlock,  1 
Cow.  290,  13  A.  D.  533,  holding  that  vendors  of  goods  to  ship's  husbands,  on  credit, 
charging  same  to  all  joint  owners,  may  recover  against  owners,  though  notes  is 
subsequently  taken  from  husbands  alone;  Sheafe  v.  Kimball,  Fed.  Cas.  No. 
12,729a,  holding  mere  acceptance  of  notes  as  liquidation  in  claim  for  breach  of 
charter  party,  no  bar  to  admiralty  jurisdiction;  Torrey  v.  Baxter,  13  Vt.  452, 
holding  that  where  firm  rendered  note  given  creditor  unenforceable  against  maker, 
creditor  may  sue  on  original  demand;  Re  Clap,  2  Low.  Dec.  226,  Fed.  Cas.  No. 
2,784,  holding  exchange  of  firm  note,  after  dissolution,  for  similar  note  in  firm 
name,  no  conversion  to  separate  debt  of  partner  unless  parties  intend  otherwise; 
Pennsylvania  Trust  Co.  v.  McElroy,  50  C.  C.  A.  371,  112  Fed.  509,  holding 
guarantor  of  partnership  notes  executed  as  collateral  for  customer's  notes, 
released  pro  tat^to  by  taking  up  such  notes  in  exchange  for  other  notes  indorsed 
by  himself. 

Cited  in  note  in  37  A.  D.  48,  on  extinguishment  of  debt  by  note  or  order. 

—  Taking  note  of  third  person. 

Cited  in  Noel  v.  Murray,  13  N.  Y.  167,  holding  receipt  of  third  person's  note  at 
time  debt  is  contracted,  presumptive  evidence  that  it  is  taken  as  payment;  James 
V.  Hackley,  16  Johns.  273,  denying  recovery  from  estate  when  plaintiff  had 
acoepted  administrator's  note  who  received  money  from  estate  to  pay  it;  Bigler 
V.  Smith,  4  E.  D.  Smith,  280,  holding  that  in  absence  of  fraud,  third  party's  note 
received  as  payment  for  goods,  without  recourse  to  purchaser,  binds  seller;  Frisbie 
V.  Lamed,  21  Wend.  450,  holding  that  receipt  by  firm  creditor  after  dissolution, 
of  third  person's  note  and  balance  of  debt  in  cash,  discharges  firm. 

—  Taking  new  note  executed  by  one  of  original  makers. 

Cited  in  Brink  v.  Stratton,  112  App.  Div.  299,  98  N.  T.  Supp.  421,  denying 
recovery  on  demand  note  against  joint  makers,  where  time  note  by  one  maker  is 
excepted  as  payment;  Livingston  v.  Radcliff,  6  Barb.  201,  denying  recovery  against 
original  makers  where  payee  accepts  part  cash  and  new  note  from  individual 
nuUcer;  Feamster  v.  Withrow,  9  W.  Va.  296,  on  release  of  joint  debtors  by  taking' 
new  security  from  one  of  them. 

—  Taking  new  note  of  one  partner,  generally. 

(^ted  in  Higgins  v.  Packard,  2  Hall,  586,  holding  taking  of  note  from  one  joint 
owner  of  vessel  for  services  rendered,  no  discharge  of  other  owners,  unless  taken 
with  such  intent;  Oandolfo  v.  Appleton,  40  N.  Y.  633,  holding  that  where  partner- 
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ship  debt  is  settled,  creditor  receiying  one  half  cash  sad  partner's  lote  far  Wal 
indorsed  by  other  partner,  debt  Is  discharged;  Tyson  t.  Polk)ck,  1  Peor.tWr. 
hoMing  that  where  two  firms  as  partners  purchased  grain,  psyiiv  >>  i*^^ 
drafts,  the  joint  contract  was  not  merged  in  their  sepsrate  resposabilit;;  ll 
Hurst,  1  Flipp.  462,  Fed.  Cas.  No.  6,926,  on  discharge  by  a8sumptioiioli*!(| 
other  parties,  being  quesUon  of  intent;  Van  Eps  t.  Dillaye,  6  Baib.  i44.k^| 
taking  individual  obligations  of  partner  and  giving  up  firm  notes,  b«t  mM^ 
payment,  in  absence  of  special  agreemmt. 

Cited  in  reference  notes  in  31  A.  D.  623,  on  note  of  oat  member  of  ptrtm*? 
16  A.  D.  372,  on  effect  of  partner's  note  for  firm  d^t 

Cited  in  note  in  1  A.  D.  6,  on  partner's  note  for  firm  debt 

—  Taking  note  of  one  partner  after  dlasotntloB. 
Cited  in  Crooker  t.  Crooker,  62  Me.  267»  88  A.  D.  606,  holdipg  aecqi^ii 

vidual  note  of  partners,  after  dissolution,  in  ezdiange  for  firm  sotei,  WbFI 
firm  debt;  Waydell  v.  Luer,  8  Denio,  410  (reversing  6  ffill,  448),  WdagiiiJ 
note  for  firm  debt  ^y  one  psjrtner,  after  dissolution,  under  sgreenieBt  to  leapt  s 
in  payment  of  debt,  discharges  firm;  NighUngale  v.  Chafee,  11  R.  l.eM.tSil  | 
r)31,  holding  agreement  for  discharge  of  retiring  partner  not  to  be  iafatrifaa 
mere  acceptance  of  continuing  partner's  note  for  joint  debt;  Mssoo  f.  ^"*"**  I 
4  Watts  &  8.  100,  holding  that  note  by  partner,  after  dissolution,  for  fimtt^  | 
does  not  discharge  other  partner,  in  absence  of  agreement;  MiUerd  f.  Han 
N.  Y.  402,  16  Abb.  Pr.  N.  8.  371,  holding  that  firm  creditor,  after  di«)hti*bf 
extending  time  on  note  of  partner  sssuming  debts,  disehaiges  other  ptititf- 

Denied  in  Cole  v.  8ackett,  1  Hill,  616,  holding  note  of  partner  «awMg  *»  ff 
debts  after  dissolution,  no  bar  to  recovery  on  original  etmsideratioa. 

—  Agreement  by  continuing  partner. 

Cited  in  Reed  v.  Ashe,  18  App.  Div.  601,  46  N.  Y.  Supp.  126,  hoMiag*" 
continuing  partner  agrees  to  pay  firm  debts,  retiring  partner  is  bat  s  sik^- 

7  AM.  DEC.  880,  VAN  EPS  T.  SCHENBOTADY,  18  JOHNS.  4l«. 
Construction  of  corenants  to  convey.  ^ 

Cited  in  Ketchum  v.  Evertson,  13  Johns.  369,  7  A.  D.  384,  holding  ^^ 
give  a  deed  of  the  premises"  fulfilled  by  tender  of  quitclaim  deed;  TiiKb"  f-^ 
20  N.  J.  L.  214,  40  A.  D.  220,  holding  "good  and  sufficioit  deed  with  «f»*'^^ 
warranty"  means  good  title;  Preston  v.  Whitcomb,  11  Vt  47,  ^^'^^'^^ 
directing  that  "W"  "execute  a  good  and  authentic  deed  of  oonfeyanee"  t^ 
by  quitclaim;  Hunter  v.  CNeil,  12  Ala.  37,  holding  contract  to  mste  W^ 
payment  of  contract  price  means  covenant  to  give  good  title;  Joha*«  '; 
3  Conn.  602,  holding  contract,  with  covenanU  of  warranty  tint  tn  ^^ 
mistake,  satisfied  by  deed  without  warranty;  Dodd  v.  8^o«r.  ^^  ^^Jft 
holding  that  contract  containing  covenants  of  seisin  and  warranty  '^1''^'^^ 
ment  for  an  unencumbered  fee;  Long  v.  Allen,  2  FU.  403,  60  A.  D-  ^^'^ 
words  "good  and  sufficient  deed"  have  no  reference  to  the  title;  Q*rrow  'j^'^rT 
2  8tew.  (Ala.)  449,  holding  covenant  to  give  deed  of  quitcUim  ^^^^2Jt^ 
of  such  deed  though  vendor  has  no  title;  Re  Hunter,  1  Edw.  Ch.  I  A***^ 
<^venant  that  lessee  "shall  have  privilege  to  purchase"  as  giving  ^^  ^^ 
title;  Delevaa  v.  Duncan,  40  N.  Y.  486,  holding  contract  to  convey  l»n^  P*^ 
only  by  giving  deed  vesting  indefeasible  title;  Burwell  v.  Jadcaw.  ^  VL^ 
holding  covenant  "to  give  good  and  sufficient  deed  of  conveyance**  Wn^  ^''^^ 
give  good  title;  Penfield  v.  Clark,  62  Barb.  684,  holding  <»ntract  to  co^ 
simple  not  satisfied  by  deed  conveying  fee  encumbered  by  liens;  Atkim^'  ^\i 
10  Barb.  630,  holding  covenant  to  convey  by  warranty  deed  not  satis^  ^^ 
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1  by  operatiTe  eonvejanoe  passing  perfect  title;  Parker  v.  Farmele,  20  Johns.  130, 11 
A.  D.  253,  holding  that  words  in  corenant,  "good  warranty  deed  of  conveyance," 

J        refer  to  instrument  of  conveyance  only,  not  to  title;  Gazley  v.  Price,  16  Johns. 

p       267,  holding  covenant  "to  give  a  good  and  sufficient  deed"  satisfied  by  one  without 

5        warranty  or  personal  covenants;  Fuller  v.  Hubbard,  6  Cow.  13,  16  A.  D.  423,  hold- 

P  ing  that  judgment  against  vendor  will  not  authorize  vendee  to  rescind  contract; 
Barrow  v.  Bispham,  11  N.  J.  L.  110,  holding  "good  and  sufficient  deed"  means 
conveyance  sufficient  to  pass  party's  interest,  having  no  reference  to  title ;  Bowen 
V.  Vickers,  2  N.  J.  Eq.  620,  36  A.  D.  616,  holding  contract  "to  give  deed"  specifi- 
cally enforceable,  though  vendor  have  no  title,  it  appearing  vendee  took  risk; 
Whitehurst  v.  Boyd,  8  Ala.  375,  holding  that  vendee  may  plead  title  in  third 
person  where  contract  of  parties  require  "good  title;"  Green  v.  Covillaud,  10  Cal. 
317,  70  A.  D.  725,  holding  payment  required  before  action  to  enforce  contract  to 
give  good  and  sufficient  deed"  "on  payment." 

^  Cited  in  reference  note  in  26  A.  D.  626,  as  to  how  contract  to  give  "good  deed" 

is  satisfied. 

^  Cited  in  note  in  11  A.  D.  34,  37,  on  conveyance  satisfying  contract  to  make 

good  and  sufficient  deed. 

^  Distinguished  in  Fletcher  v.  Button,  4  N.  Y.  396,  holding  contract  to  give  deed, 

free  of  encumbrances,  not  satisfied  by  warranty  against  encumbrances,  grantor  not 

''       having  title. 

—  In  lease. 

Cited  in  Ryder  ▼.  Jenny,  2  Robt.  66,  holding  that  covenant  to  renew  lease  at 
^'       certain  rent  without  stating  covenants  to  be  included  does  not  carry  old  covenants ; 
Willis  V.  Astor,  4  Edw.  Oh.  694,  holding  covenant  to  renew  lease  at  certain  rent 
^       does  not  include  old  covenant  to  pay  taxes;  lK>unsbery  v.  Locander,  25  N.  J.  Eq. 
554,  holding  stipulation  of  privilege  to  purchase  equivalent  to  agreement  to  con- 
vey estate  party  had  at  time. 

—  Ctiofle  in  action. 

Cited  in  Vanderbilt  v.  Schreyer,  12  Abb.  N.  0.  390,  holding  that  covenant  to 
assign  chose  in  action  does  not  afford  consideration  for  guaranty  of  payment; 
Vanderbilt  v.  Schreyer,  91  N.  Y.  392,  holding  provision  in  assignment  of  mortgage 
guaranteeing  payment  "by  due  foreclosure  and  sale"  conditional  undertaking  to 
pay  deficiency. 

—  Under  power  of  attorney. 

Cited  in  Peters  v.  Famsworth,  16  Vt.  165,  40  A.  D.  671,  holding  that  general 
^       power  of  attorney  to  sell  land  empowers  making  of  deed  with  covenant  of  war- 
'       nnty;  Le  Roy  v.  Beard,  8  How.  451,  12  L.  ed.  1151,  on  authority  of  agent  with 
'       power  to  convey  land  to  enter  into  covenant  of  seisin. 
Implied  covenant  of  title. 

Cited  in  Baldwin  v.  Le  Roy,  Fed.  Cas.  No.  800a,  holding  grantee  accepting  deed 
without  covenants  cannot  sue  on  implied  covenant  of  title. 
What  oonstitntes  entire  contract. 

Cited  in  Wells  v.  Day,  124  Mass.  38,  holding  sale  of  lots  at  auction  in  distinct 
paroela  memoranda  being  made  of  each  sale  separate  contracts;  McManus  v. 
Gregory,  94  Mo.  370,  7  8.  W.  423,  holding  purchaser  of  lot  with  privilege  of 
another,  receipting  for  deposit  on  purchase  price  of  both  indivisible  contract; 
Jenness  v.  Wendell,  61  N.  H.  63,  12  A.  R.  48,  holding  sale  of  hotel  furniture  and 
•table  stock  at  same  auction,  on  same  conditions  entire  contract. 
Am.  Dec.  Vol.  I.— 73. 
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7  AM.  DEO.  SS4,  WAUKESt  t.  SWARTWOUT,  IS  JOBNS.  444. 
liiabllUjr  on  contract. 

Cited  in  Hall  t.  Cockrell,  28  Ala.  507,  on  liability  of  a^^ent  where  he 
name  to  contract,  but  describes  himself  as  agent;  Waldron  v,  Tnttle,  4  N.  H.  14 
holding  agreement  by  private  person  to  pay  constable  for  executli^ 
arrest  enforceable;  Aren  t.  Beckom,  11  Ga.  1,  holding  administrator 
liable  on  warranty  ''so  far  as  office  of  administrator  authorised  him;** 
T.  Miller,  11  R.  I.  272,  23  A.  R.  453,  holding  contract  "in  behalf  of  aty  oi  Trm 
dence"  not  binding  on  city,  but  binds  person  executing  it. 

Cited  in  reference  note  in  24  A.  D.  66,  as  to  when  agent  is  povonally 
—  Pabllo  ofllcers. 

Cited  in  Holmes  v.  Broom,  13  Barb.  590 ;  Olney  v.  Wickea,  18  Johns.  122, 
that  contract  by  overseer  of  poor  for  maintenance  of  pauper  does  not  bad  ^ 
personally;  Ives  v.  Hulet,  12  Vt.  314  (dissenting  opinion),  on  lisd>ility  ol  am 
seer  of  poor  on  contract  to  support  pauper;  Ives  v.  Hulet,  12  Vi.  314,  bedding  see 
seer  of  poor  personally  liable  on  contract  to  support  pauper,  not  having  proeBm 
justice's  order;  People  v.  Van  Wyck,  4  Cow.  260,  holding  district  attoraer  us 
liable  for  clerk's  fees  in  suits  for  fines  or  forfeitures;  Osborne  v.  Kerr,  12  Weii 
179,  holding  superintendent  of  canals  not  liable  personally  for  work  or  repsm 
done  at  his  request;  Nichols  v.  Moody,  22  Barb.  611,  holding  collector  of  cnstasi 
not  liable  for  wages  of  person  employed  by  him  as  night  watchman ;  CroweB  ▼ 
Crispin,  4  Daly,  100,  holding  United  States  officer  not  liable  on  contracts  made  If 
him  officially;   Graves  v.  McWilliams,  1  Finney   (Wis.)   491,  holding  draw  c 
order  for  money  as  village  officer  upon  another  officer  not  liable;  Hall  v.  Imwia 
dale,  46  N.  Y.  70,  holding  recruiting  agent  appointed  by  board  of  snpervisen  art 
liable  for  wages  of  subagents  he  appoints;  Gillaspie  v.  Wesson,  7  Port  (Ak' 
454,  31  A.  D.  715,  holding  militia  officer  liable  personally  upon  written  instn^ 
ment  given  for  purchase  of  horse  for  use  in  service;  Litchfield  t.  Bond,  lOf  A^ 
Div.  229,  93  N.  Y.  Supp.  1016,  holding  state  officer  not  liable  personally  for  eitn 
on  private  property  for  purpose  of  making  survey ;  Brown  v.  Rundlett,  15  K.  ft 
360,  holding  surveyor  of  highways  not  liable  for  gravel  necessary  for  repain  it 
his  district;  Adams  v.  Whittlesey,  3  Conn.  560,  holding  known  public  agent  ttt 
personally  liable  for  services  in  matter  of  agency  without  express  stipvlalifli: 
Duinell  v.  Henriquez,  1  Cal.  387,  holding  public  administrator  of  Saa  Fraaaier 
personally  liable  upon  contracts  relating  to  estates. 

Cited  in  reference  notes  in  11  A.  D.  30;  55  A.  D.  692,— on  liability  ol  poUk 
agents  on  contracts  made  for  public ;  32  A.  8.  R.  434,  <m  personal  liability  of  ps^ 
lie  agents  acting  in  public  capacity  on  contracts  made  in  behalf  of  pohlie;  ii 
A.  D.  525,  as  to  whether  or  not  public  agents  are  bound  by  contracts  exeeated  \^ 
them  as  such. 

Cited  in  notes  in  14  A.  D.  313,  on  liability  of  public  agent;  13  A.  D.  563;  I> 
L.R.A.  510,— on  liability  of  public  officers  on  contracts  made  for  the 
22  A.  8.  R.  510,  on  personal  liability  of  public  agent  disclosing  authority. 

Distinguished  in  Whiteside  v.  Jennings^  19  Ala.  784,  holding  bonds  lor  titk  bf 
ori^ians'  court  oonunissioners  binding  upon  commissioners  personally  where  th^ 
exceed  authority. 

7  AM.  DEO.  %%9,  TAN  BRAOKIilN  T.  FONDA,  IS  JOHNS.  468. 
Implied  warranty. 

Cited  in  Briggs  v.  Hunton,  87  Me.  145,  47  A.  8.  R.  318,  32  Atl.  794,  ^mp^ 
implied  warranty  that  stallion  used  for  breeding  is  free  from  disease;  Gcttr 
T.  Rountree,  2  Chand.  (Wis.)  28,  54  A.  D.  138.  2  Pinney  (Wis.)  379,  hold^ft^ 
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Misner  v.  Granger,  9  111.  69,  holding  that  implied  warranty  exists  on  sale  by 
manufacturer  that  article  is  of  fair  quality;  Hoe  v.  Sanborn,  21  N.  T.  562,  78 
A.  D.  163,  holding  that  upOn  sale  of  chattel  by  manufacturer  warranty  implied 
that  article  is  free  from  latent  defects;  Rothmiller  v.  Stein,  143  N.  Y.  581,  26 
L.R.A.  148,  38  N.  E.  718,  holding  directors  liable  to  stockholder  for  false  repre- 
sentations as  to  corporation's  finances;  Hargous  v.  Stone,  5  N.  Y.  73,  holding  that 
implied  warranty  of  quality  exists  in  sale  by  sample  only  where  purchaser  cannot 
inspect  goods;  Waring  v.  Mason,  18  Wend.  425  (dissenting  opinion),  on  existence 
of  implied  warranty  in  the  sale  of  cotton  by  sample. 

Cited  in  reference  notes  in  19  A.  D.  477,  on  warranties  on  sales  of  chattels; 
44  A.  D.  358,  on  liability  of  vendor  of  personal  property  for  breach  of  warranty  of 
soundness;  55  A.  R.  267,  on  liability  of  property  owner  for  injury  from  unhealthy 
or  unsafe  premises. 
—  On  sale  of  provisions. 

Cited  in  Divine  v.  McCormick,  50  Barb.  116,  holding  that  no  implied  warranty 
arises  on  sale  of  provisions  unless  sold  for  domestic  use;  Julian  v.  Laudenberger, 
16  Misc.  646,  38  N.  Y.  Supp.  1,052,  holding  that  no  implied  warranty  exists  on 
sale  of  canned  goods  by  person  who  did  not  prepare  them ;  Goldrich  v.  Ryan,  3  E. 
D.  Smith,  324,  denying  implied  warranty  of  soundness  where  drover  sells  cattle 
for  slaughter;  Burch  v.  Spencer,  15  Hun,  504,  holding  damages  recoverable  on 
implied  warranty  where  boar  meat  sold  with  denial  that  it  was  such;  Giroux  v. 
Stedman,  145  Mass.  439,  1  A.  S.  R.  472,  14  N.  £.  538,  denying  implied  warranty 
of  wholesome  meat  where  farmer  kills  hog  and  sells  it  for  food;  dissenting  opinion 
in  Wright  v.  Hart,  18  Wend.  449  (affirming  17  Wend.  267),  on  existence  of  im- 
plied warranty  on  sale  of  flour  made  of  grown  wheat. 

Cited  in  reference  note  in  54  A.  S.  R.  486,  on  negligence  in  sale  of  impure  food. 

C^ted  in  notes  in  102  A.  S.  R.  623,  on  implied  warranty  of  quality  on  sale  of 
articles  of  food;  6  A.  D.  117;  22  L.R.A.  195,— on  implied  warranty  of  fitness  of 
articles  of  food,  etc.;  43  A.  D.  680;  73  A.  D.  167, — as  to  implied  warranty  as  to 
wholesomeness  in  sale  of  provisions  for  man's  consumption;  73  A.  D.  170,  on 
dvil  liability  for  selling  noxious  and  unsound  food  in  case  of  knowledge  of  un- 
wholesomeness  and  of  purpose  for  which  food  is  bought;  73  A.  D.  170,  171,  on 
action  for  damages  for  selling  noxious  and  unsound  food;  21  L.RJ^.  140,  on  lia- 
bility of  vendor  for  sale  of  unwholesome  provisions  to  consumer. 

Distingnished  in  Moses  v.  Mead,  1  Denio,  378,  43  A.  D.  676,  denying  implied 
warranty  on  sale  of  provisions  as  merchandise,  and  not  for  inmiediate  consump- 
tion. 
-*  On  sale  off  fodder. 

Cited  in  French  v.  Vining,  102  >Iass.  132,  3  A.  R.  440,  holding  seller  liable  for 
loss  of  cow  where  hay  on  which  white  lead  was  spilt  was  sold. 

—  On  sale  by  druggist. 

Cited  in  Howes  v.  Rose,  13  Ind.  App.  674,  55  A.  S.  R.  251,  42  N.  E.  303,  holding 
druggist  not  relieved  from  liability  for  mistake  caused  by  wrong  labeling  by  whole- 
saler; Fleet  V.  Hollenkemp,  13  B.  Mon.  219,  56  A.  D.  563,  holdingd  ruggist  liable 
for  mistake  in  preparing  prescription,  regardless  of  general  carefulness. 

—  By  lessor. 

Cited  in  Meeks  v.  Bowerman,  1  Daly,  99,  holding  that  no  implied  covenant 
exists  holding  lessor  as  warranting  premises  fit  for  purpose  rented  for;  Cleves  v. 
Willoughby,  7  Hill,  83,  denying  implied  covenant  of  warranty  on  part  of  lessor 
that  dwelling  house  is  tenantable. 


Cited  in  Pftge  t.  Parker,  40  N.  H.  47,  holding  action  for  deceit  not  maintainable 
in  absence  of  wilfully  false  representation  or  poeitiyely  fraudulent  artifioe. 

7  AM.  DEC.  S40,  FIRESfEN'S  INS.  CO.  T.  WAI/DKIC,  IS  JOHNS,  ft  IS. 
QvesUoBa  of  fad;  Inatmctions. 

Cited  in  DoUoway  ▼.  Turrill,  20  Wend.  383,  holding  sense  in  which  words  in 
libel  are  used  question  for  jury;  Fitch  v.  Waite,  5  Conn.  117,  holding  tiiat  jury 
should  determine  whether  debtor  withdrew  himself  to  elude  process;  Ketchum  t. 
Ebert,  33  Wis.  611,  holding  charge  that  logs  were  received  under  contract  errone- 
ous where  evidence  tending  to  show  contrary  presented;  Brackett  v.  Norton^  4 
Conn.  517,  10  A.  D.  179,  holding  that  foreign  laws  must  be  proved  as  facts; 
Massoth  V.  Delaware  k  H.  Canal  Co.  64  N.  Y.  524,  holding  expression  of  opinion 
in  charge  as  to  question  of  fact  not  ground  of  exception;  Hickman  v.  Jones,  9 
Wall.  202,  10  L.  ed.  551,  holding  submission  to  jury  imperative  where  evidence 
tends  to  prove  issue  on  part  of  either  side ;  Sampson  v.  Sampson,  4  Serg.  ft  R. 
329,  holding  that  charge  should  contain  nothing  from  which  jury  may  reasonably 
infer  they  are  precluded  from  considering  facts;  Vail  v.  Rice,  5  N.  T.  155  (dis- 
senting opinion) ,  on  right  of  juries  to  judge  exclusively  of  facts  offered  in  proof. 

Cited  in  note  in  72  A.  D.  542,  on  comments  on  evidence  by  courts 

—  Matters  as  to  witnesses  or  evtdem^. 

Cited  in  Templeton  v.  People,  3  Uun,  357,  6  Thomp.  k  C.  81,  2  Cow.  Crim.  Sep. 
108,  holding  instruction  that  opinions  of  experts  were  not  entitled  to  any  more 
weight  than  that  of  others  erroneous;  Smith  v.  Lehigh  Valley  R.  Co.  170  N.  T. 
394,  63  N.  £.  338,  holding  instruction  that  witness  had  either  perjured  himself 
or  told  the  truth  erroneous;  Hoffman  v.  New  York  C.  ft  H.  R.  R.  Co.  14  Jones  ft 
S.  526,  holding  expression  of  opinion  as  to  credibility  of  witness  not  ground  of 
exception,  judge  stating  that  jury  must  determine;  Tracy  v.  Swartwout,  10  Pet 
80,  9  L.  ed.  354,  holding  that  expression  of  opinion  on  weight  of  evidence  must  not 
be  given  as  point  of  law ;  Crawford  v.  Wilson,  4  Barb.  504,  holding  that  no  excep- 
tion lies  to  judge's  comments  on  evidence  where  jury  are  informed  that  th^  are 
judges  of  facts;  Sittiaer  v.  Granite  Ins.  Co.  5  Duer,  594,  holding  that  no  exoeptioD 
lies  to  submission  of  question  though  defense  sworn  to  by  one  uncontradicted  wit- 
ness; De  Qroot  v.  Van  Duzer,  20  Wend.  390  (dissenting  opinion) ;  State  v.  Pike, 
49  N.  H.  399,  6  A.  R.  533  (dissenting  opinion), — on  right  of  court  to  give  to  juiy 
his  opinion  of  weight  of  evidence. 

—  Insurance  matters. 

Cited  with  special  approval  in  Cole  v.  White,  26  Wend.  511,  holding  exclusion 
of  facts  tending  to  show  bona  fides  in  mortgage  of  boat  not  delivered,  error. 

Cited  in  Tesson  v.  Atlantic  Mut  Ins.  Co.  40  Mo.  33,  93  A.  D.  293,  holdii^ 
whether  facts  not  disclosed  in  description  in  fire  insurance  policy  were  materisl 
to  risk,  question  for  jury ;  Tyler  v.  MtuM,  F.  Ins.  Co.  12  Wend.  507,  holdii^^  ma- 
teriality of  fact  of  concealment  of  previous  insurance,  question  for  jury ;  Boos  t. 
World  Mut.  L.  Ins.  Co.  6  Thomp.  ft  C.  364,  holding  that  jury  should  detemiae 
whether  sunstroke  and  pneumonia  are  serious  diseases  under  insurance  policy; 
Cornish  v.  Farm  Buildings  F.  Ins.  Co.  74  K.  Y.  295,  holding  that  jury  should 
determine  question  of  increase  of  risk  under  insurance  policy;  M'Lanahan  v. 
Universal  Ins.  Co.  1  Pet.  170,  7  L.  ed.  98,  holding  materiality  <rf  time  of  sailii^ 
of  ship  question  for  jury,  in  action  on  insurance  policy. 

Cited  in  note  in  40  A.  D.  351,  on  materiality  of  facts  concealed  or  miarepie- 
sented  as  question  for  jury. 


Delivery  of  deed,  mortgage,  etc. 

Cited  in  Dunn  v.  Games,  1  McLean*  321,  Fed.  Cas.  No.  4,176,  holding  po8< 
session  of  deed  prima  facie  evidence  of  delivery;  Wellborn  v.  Weaver,  17  Ga. 
267,  63  A.  D.  236,  holding  presence  of  grantee  to  accept  deed  not  essential  to 
delivery;  Van  Valen  v.  Schemerhom,  22  How.  Pr.  416;  Lawrence  v.  Farley,  24 
Hun,  293,  holding  record  of  deed  prima  facie  evidence  of  delivery;  Rogers  v. 
Carey,  47  Mo.  232,  4  A.  R.  322,  holding  that  delivery  of  correct  deed  to  purchaser 
does  not  pass  title  original  grantee  refusing  to  receive  correct  one;  Hulick  v. 
Scovil,  9  111.  169,  holding  that  delivery  and  acceptance  of  deed  must  be  concurrent 
acts;  Weed  v.  Hewlett,  36  N.  Y.  8.  R.  201,  12  N.  Y.  Supp.  606,  holding  delivery  of 
assignment  of  mortgages  not  presumed  from  their  existence  and  possession  by 
subscribing  witness;  Bogie  v.  Bogie,  36  Wis.  669,  holding  that  delivery  may  be 
effected  by  meeting  of  minds  expressed  by  acts,  words,  or  silence. 

Cited  in  reference  notes  in  14  A.  D.  371,  on  what  constitutes  delivery;  44 
A.  D.  707,  on  necessity  and  sufficiency  of  delivery  of  deed;  66  A.  D.  442,  on  acts, 
etc.,  from  which  delivery  of  deed  may  be  inferred;  62  A.  D.  663,  on  inference  of 
delivery  from  acts  without  words,  or  from  words  without  acts,  or  from  botli 
combined. 
—  To  tliird  person. 

Cited  in  Hibberd  v.  Smith,  67  Cal.  647,  66  A.  R.  726,  4  Pac.  473;  Hall  v. 
Waddill,  78  Miss.  16,  27  8o.  936,— holding  delivery  of  deed  to  third  person  to  be 
effective  must  be  absolute  and  without  power  to  recall;  Dickson  v.  Hamer, 
Freem.  Ch.  (Miss.)  284,  on  sufficiency  of  delivery  of  deed  where  delivery  made 
to  third  person;  Church  v.  Gilman,  16  Wend.  666,  30  A.  D.  82;  Cooper  v.  Jack- 
son, 4  Wis.  637;  Brown  v.  Austen,  36  Barb.  341,  22  How.  Pr.  394,— holding  un- 
conditional delivery  of  deed  to  third  person  for  grantee's  use  sufficient;  Munoz 
V.  Wilson,  111  N.  Y.  296,  18  N.  E.  866,  holding  delivery  of  mortgage  to  third 
person  for  use  of  mortgagee  though  without  latter's  knowledge  sufficient;  Brown 
V.  Brown,  1  Woodb.  ft  M.  326,  Fed.  Cas.  No.  1,994,  holding  delivery  of  deed  to 
third  person  to  be  delivered  to  grantee  on  grantor's  death  sufficient;  Canning  v. 
Pinkham,  1  K.  H.  363,  holding  deed  delivered  to  third  person  must  be  accepted 
by  grantee  before  recall  to  be  effective;  Warren  v.  Swett,  31  N.  H.  332,  holding 
deeds  partitioning  land  sufficiently  delivered  when  conveyancer  handed  to  each  his 
respective  deed;  Rose  v.  Baker,  13  Barb.  230,  holding  delivery  to  third  person  of 
assignment  of  claim  sufficient. 

Cited  in  notes  in  64  L.R.A.  900,  on  nature  of  deed  delivered  to  third  person 
and  time  when  it  takes  effect;  12  L.R.A.  174,  on  sufficiency  of  delivery  of  deed 
to  third  person  as  delivery  to  grantee;  63  A.  8.  R.  662,  on  delivery  to  third  per- 
son for  use  of  grantee  as  delivery  of  deed;  64  L.R.A.  909,  on  rights  of  third  per- 
sons in  case  of  delivery  to  person  other  than  the  grantee;  64  L.R.A.  868,  on 
delivery  of  deed  to  third  person  not  previously  authorized  or  designated  by 
grantee. 
Validating  voidable  conveyance. 

Cited  in  Oriental  Bank  v.  Haskins,  3  Met.  332,  37  A.  D.  140;  Albee  v.  Web- 
ster, 16  N.  H.  362;  Bennett  v.  Solomon,  6  Cal.  134;  Agricultural  Bank  v. 
Borsey,  Freem.  Ch.  (Miss.)  338,  holding  that  conveyance  voidable  as  contrary 
to  statute  may  be  confirmed  by  matters  ex  post  facto. 

Cited  in  reference  note  in  71  A.  S.  R.  646,  on  purging  conveyance  of  fraud. 
Fraudulent  conveyances. 

Cited  in  Filley  v.  Register,  4  Minn.  391,  Gil.  296,  77  A.  D.  622;  Hutchison  ▼. 
Kelly,  1  Rob.   (Va.)   123,  39  A.  D.  250,  holding  volunUry  conveyance  If  while 


L.RJL  413,  8  So.  15,  boldiag  that  bona  fide  purehaaer  with  notice  from  fraudii- 
lent  vendor  may  avoid  eonveyaBce  iufwted  with  actual  fraud;  Reynolda  ▼.  Vilaa, 
8  Wis.  471,  76  A.  D.  2SS,  holdiimr  folunUry  deed  voidable  not  void;  KxAaey  v. 
Kelley,  OS  Vt.  41,  IS  LJLA.  640,  22  Atl.  597,  holding  conveyance  retaining 
support  for  life  valid  as  against  existing  creditor  presenting  claim  after 
grantor's  death;  Carter  v.  Orimshaw,  49  N.  £L  100,  holding  that  frauduleai 
settlement  relates  bade  to  time  when  fraud  was  commenced;  Nicholson  v. 
Leavitt,  0  N.  Y.  Legal  Obs.  105,  4  Sandf.  252,  holding  intent  to  hinder  or 
delay  creditors,  if  not  fraudulent,  insufficient  to  vitiate  assignment  for  their 
benefit;  Cuyler  v.  McCartney,  40  N.  Y.  221  (dissenting  opinion),  on  admission 
of  declarations  of  assignor  subsequent  to  assignment  tending  to  show  fraud; 
Mandigo  v.  Healey,  69  N.  H.  94,  45  Atl.  S18,  holding  title  of  bona  fide  vendee  in 
possession  valid  against  creditor  of  former  owner  though  vendor's  title  voidable. 

Cited  in  reference  notes  in  20  A.  D.  141 ;  26  A.  D.  194,— on  voluntary  conv^- 
ances;  12  A.  D.  273,  on  validity  of  deed  of  gift. 

Cited  in  notes  in  1  L^.A.  520,  on  presumption  of  fraud;   14  A.  D.  705,  os 
voluntary  conveyance  as  not  fraudulent  per  se. 
^Neoesaltjr  and  effect  of  recording  conTeyanoe. 

Cited  in  Gardner  v.  Cole,  21  Iowa,  205,  on  effect  of  registry  upon  rights  of 
subsequent  purchaser  where  prior  deed  voluntary  and  free  from  ^ud;  Parker 
Mills  V.  Jacot,  8  Bosw.   161,  holding  under  statute  conveyance  of  vessel  void 
against  attaching  creditor  unless  recorded  or  creditor  have  actual  notice. 
—  Validity  as  between  parties. 

Cited  in  Fowler  v.  Stoneum,  11  Tex.  478,  62  A.  D.  490,  holding  grantor  and  all 
claiming  under  him  with  actual  notice  bound  by  deed  to  defraud  creditors. 
^OonTeyances  to  relatives,  generally. 

Cited  in  Lockhard  v.  Beckley,  10  W.  Va.  87;  Lerow  v.  Wilmarth,  9  Allea, 
382;  WelU  V.  TreadweU,  28  Miss.  717;  Wilson  v.  Kohlheim,  46  Miss.  346;  Per- 
kins V.  Perkins,  1  Tenn.  Ch.  537;  Hunter  v.  Waite,  3  Gratt.  26;  Seward  v.  Ja^- 
son,  8  Cow.  406, — holding  conveyance  on  consideration  of  blood  and  natural 
affection  not  conclusively  fraudulent  though  by  one  indebted. 
^Oonveyanoes  between  hnaband  and  wife,  generally. 

Cited  in  Dunlap  v.  Hawkins,  59  N.  Y.  342,  holding  payment  of  consideration 
by  husband  for  conveyance  to  wife  at  her  request  only  prima  facie  fraudulent; 
Hunt  V.  Johnson,  44  N.  Y.  27,  4  A.  R.  631,  holding  conveyance  of  land  from 
husband  to  wife  intended  as  present  gift  enforceable  in  equity;  Babcock  v. 
Eckler,  24  N.  Y.  623,  on  presumption  of  fraud  in  conveyances  between  husband 
and  wife. 
*  Antenuptial  conTeyanoea. 

Cited  in  Wilson  v.  Prewett,  8  Woods,  631,  Fed.  Cas.  No.  17,828;  Herring  v. 
Wickham,  29  Gratt  628,  26  A.  R.  405,— holding  antenuptial  settlement  valid, 
though  intended  husband  indebted,  if  wife  not  cognisant  of  fraud;  Metx  v. 
Blackburn,  9  Wyo.  481,  65  Pac.  857,  holding  failure  of  wife  to  perform  incidental 
promises  not  sufficient  to  avoid  antenuptial  conveyance  by  husband;  Gibson  ▼. 
Bennett,  79  Me.  302,  9  Atl.  727,  holding  innocent  grantee  in  conveyance  in  con- 
si  dei-at  ion  of  marriage  not  affected  by  fraudulent  intent  of  grantor. 
—  Conveyance  to  children. 

Cited  in  Carson  v.  Farley,  1  Iowa,  524,  holding  deed  to  married  daughter  ss 
gift  though  grantor  indebted  conveys  prima  facie  good  title;  Miller  ▼.  Thomp- 
son, 3  Port.  (Ala.)  196,  holding  voluntary  conveyance  by  father  to  children  whilt 
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indebted  void  as  to  prior  creditors;  Lisloff  v.  Hart,  25  Miss.  245,  57  A.  D.  203. 
.Holding  voluntary  settlement  by  father  not  revocable;  Huston  v.  Cantril,  11 
.Leigh,  136,  holding  gift  of  personalty  to  infant  daughter  duly  recorded  valid 
against  father's  creditor  upon  marriage  of  daughter;  Beall  v.  Clark,  71  Ga.  818, 
holding  contract  to  transfer  to  son  plantation  on  payment  of  costs  of  same 
from  profits  invalid. 
Validity  as  lo  subsequent  purchasers  or  creditors. 

Cited  in  Lancaster  v.  DoUn,  1  Rawle,  231,  18  A.  D.  625,  holding  voluntary 
conveyance  not  void  as  against  subsequent  purchaser;  Bank  of  Alexandria  v. 
Patton,  1  Rob.  (Va.)  499,  holding  voluntary  convejrance  to  grantor's  wife  and 
children  not  fraudulent  as  against  subsequent  purchaser  with  notice;  Frisbie  v. 
McCarty,  1  Stew,  k  P.  (Ala.)  56,  holding  equity  will  not  set  aside  voluntary 
settlement  as  against  purchaser  with  notice  from  grantor;  (Gardner  v.  Cole,  21 
Iowa,  205,  holding  voluntary  fraudulent  deed,  grantor  remaining  in  possession 
void  as  to  subsequent  purchaser  without  actual  notice;  Carter  v.  Castleberry, 
5  Ala.  277,  holding  that  fraudulent  deed  may  be  avoided  by  subsequent  bona 
fide  purchaser;  Bonney  v.  Taylor,  90  Mo.  63,  1  S.  W.  740,  holding  voluntary 
deed  to  defraud  creditors  not  void  as  to  subsequent  purchaser  where  filed  for 
record;  Mellick  v.  Mellick,  47  N.  J.  Eq.  86,  19  Atl.  870,  holding  subsequent  pur- 
chaser not  affected  by  record  notice  of  fraudulent  assignment  of  mortgage; 
Lewis  V.  Love,  2  B.  Mon.  345,  38  A.  D.  161,  holding  voluntary  conveyance  to 
children  void  as  against  subsequent  mortgage,  grantor  remaining  in  possession; 
Tappan  v.  Butler,  7  Bosw.  480,  holding  deed  to  wife  consideration  being  paid 
by  husband  not  void  as  against  subsequent  creditors;  Nally  v.  Nally,  74  Ga. 
669,  58  A.  R.  458,  holding  innocent  purchaser  in  conveyance  in  consideration 
of  marriage  protected  against  subsequent  bona  fide  purchaser;  Johnston  v.  Zane, 
11  Gratt.  552,  holding  settlement  retaining  bare  maintenance  with  wife  for  life 
not  void  against  subsequent  creditors;  Lewis  ▼.  Nelson,  4  Mich.  630;  Goff  v. 
Alexander,  20  Misc.  490,  45  N.  Y.  Supp.  737, — on  validity  of  voluntary  convey- 
ances against  subsequent  purchasers;  Atkinson  v.  Phillips,  1  Md.  Ch.  507,  hold- 
ing voluntary  conveyance  to  wife  and  children  by  perscm  not  indebted  at  time 
valid  against  creditors;  Offutt  v.  King,  1  MacArth,  312,  holding  that  person  not 
in  embarrassed  circumstances  may  make,  without  consideration,  conveyance  to 
wife  and  child. 

Cited  in  note  in  34  A.  S.  R.  217,  on  validity  of  voluntary  settlement  as  against 
subsequent  purchasers  and  creditors. 
—  Validity  and  sufllclency  of  conslderatton. 

Cited  in  Pomeroy  v.  Bailey,  43  N.  H.  118;  CUyton  v.  Brown,  17  Ga.  217; 
Jackson  ex  dem.  Stewart  v.  Town,  4  Cow.  599,  15  A.  D.  405, — holding  love  and 
affection  sufficient  consideration  against  creditors,  unless  grantor  insolvent  at 
time;  Wright  v.  Wright,  54  N.  Y.  437,  holding  promise  to  marry  good  considera- 
tion for  promissory  note;  Lawrence  v.  Miller,  2  N.  Y.  245;  Wood  v.  Jackson, 
8  Wend.  9,  22  A.  D.  608,— on  marriage  as  a  valuable  consideration;  Whelan  v. 
Whelan,  3  Cow.  537,  holding  voluntary  deed  ceases  to  be  such  if  marriage  be 
produced  by  its  provisions. 

Cited  in  reference  notes  in  81  A.  D.  762;  31  A.  S.  R.  919;  41  A.  S.  R.  558,— on 
marriage  as  consideration  for  deed.  '' 

Cited  in  notes  in  34  A.  8.  R.  193,  on  meritorious  consideration  for  conveyance; 
7  A.  D.  240,  on  validity  of  conveyances  in  consideration  of  natural  affection; 
11  L.RJL  116,  on  Beoessity  for  consideration  to  authorise  bpecihc  performance 
of  contracts. 
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7  AM.  DBO.  S«4,  PEOPUS  T.  HBRBICK,   IS  JOHKS.   SS. 
CroM-exmrnlnatlon  and  privilege  of  witness. 

Cited  in  Howard  y.  Com.  110  Ky.  356,  61  8.  W.  766,  holding  wii 
required  to  defendant  answer  question  as  to  another  murder  charged  a^^- 
him;  United  Stotes  y.  White,  5  Cranch,  C.  C.  457,  Fed.  Gas.  No.  16,679,  botf::* 
court  will  not  permit  questions  to  be  put  to  witness  tending  to  dugnice  ii 
Sodusky  y.  McGee,  5  J.  J.  Marsh.  621,  holding  that  witness  should  not  be  r.s 
pelled  to  proye  his  own  general  character;  Warner  y.  Lucas,  10  Ohio.  >- 
Wheeler  y.  Dixon,  14  How.  Pr.  151, — holding  witness  not  bound  to  answer  irkc 
answer  may  subject  him  to  prosecution  for  crime;  Southard  v.  Rexford.  6  Ci' 
254,  holding  right  of  witness  to  reluse  to  answer  question  tending  to  iacrisHn:- 
him  personal  only;  People  y.  Mather,  4  Wend.  229,  21  A.  D.  122,  holdi^  •^ 
ness  not  bound  to  answer  when  direct  answer  will  diagrace  him ;  Re  Beal  S 
Barb.  186,  7  Abb.  Pr.  N.  S.  26,  holding  t^t  witness  cannot  be  asked  vhriir 
he  has  been  eonyicted  and  sentenced  to  penitentiary;  Neweomb  y.  GriswoU.  U 
N.  Y.  298,  holding  that  witness  cannot  be  asked  whether  he  had  been  roarkte. 
of  petit  larceny;  Qoode  y.  Linecum,  1  How.  (Miss.)  281,  holding  that  vitsM 
may  be  asked  if  he  formerly  stated  he  knew  nothing  of  matter  presently  %e<t 
fled  to;  State  y.  Randolph,  24  Conn.  363,  on  proper  inquiry  to  be  made  <d  m- 
peaching  witness. 

Cited  in  reference  notes  in  88  A.  D.  320,  on  questions  witncMes  need  b« 
answer;  49  A.  D.  346,  on  priyilege  of  witness  to  refuse  to  answer  incriaiisataif 
questions;  7  A.  D.  674,  as  to  whether  witness  must  answer  question  tem£af  9 
disgrsce  him  or  subject  him  to  punishment. 

Cited  in  notes  in  21  A.  D.   153,  on  answers  tending  to  criminate  witaea. 
4  L.ILA.  766,  on  right  of  witness  to  refuse  to  incriminate  himself;  21  A.  Di  A 
on  priyikge  of  witness  where  answer  has  direct  tendency  to  degrade  kirn;  71 
A.  D.  776,  on  impeaching  witness  by  showing  conyiction  of  infamous  cnme. 
Competency  of  witnesses. 

Cited  in  Blaufus  y.  People,  69  N.  Y.  107,  25  A.  R.  148,  2  Cow.  Grins.  Rep.  3M. 
holding  person  not  rendered  incompetent  as  witness  under  reyised  statntes  ssfeil 
sentence  has  been  pronounced;  Peof^  y.  HcGloin,  91  N.  Y.  241,  1  N.  Y.  Oia. 
Rep.  154,  12  Abb.  N.  C.  172,  holding  that  oonyietion  and  sentence  does  not  ns 
der  witness  incompetent;  Schiffer  y.  Pruden,  64  N.  Y.  47,  on  effect  of  fisMisl 
of  complaint  in  action  for  diyorce  on  dower  both  being  guilty  of  adntteiy. 
Admissibility  and  sufllciency  of  proof  of  witness's  incompetency. 

Cited  in  Com.  y.  Barry,  20  Phila.  373,  8  Pa.  Co.  Ct.  216,  47  Pfaila.  Leg.  lit 
222,  holding  conyiction  and  sentence  of  witness  must  be  shown  by  neord,  m^ 
1^  questions  to  witness;  Rsed  y.  State,  66  Neb.  184,  98  N.  W.  321,  holdiag  leeori 
of  oonyietion  of  witness  not  conclusiye  of  his  incompetency;  Perry  y.  Fmfk,  U 
N.  Y.  353,  holding  testimony  of  witness  that  he  has  been  eonyicted  of  fcks? 
suiBcient  eyidence  of  his  disqualification;  Cooper  y.  State,  7  Tex.  Appi  IR 
holding  that  conyiction  of  witness  cannot  be  shown  by  his  own  testtmooy  if  ^ 
jection  duly  made;  Rise  y.  United  SUtes,  74  C.  C.  A.  1,  144  Fed.  374,  7  A  A 
£.  Ann.  Cas.  165;  Boyd  y.  State,  94  Tenn.  505,  20  S.  W.  001;  People  y.  Bm^ 
hart,  39  Cal.  449, — holding  parol  eyidence  inadmissible  under  objection  to  fnm 
pieyious  conyiction  of  witness,  the  record  being  best  eyidence;  Hilts  y.  Cohis, 
14  Johns.  182,  holding  parol  evidence  of  conyiction  of  yritness  not  sibnirrifr'* 
though  clerk's  ofBce  burned;  People  y.  Gray,  25  Wend.  465,  holding  sngisil 
minutes  of  court  proper  eyidenoe  of  conyiction,  it  sppearing  that  no  record  if 
conviction  was  filed;  Niles  y.  Totman,  3  Barb.  594,  holding  justice's  docket  of 
judgment  of  more  weight  than  minutes  of  common  pleas  reversing  su^  js^ 
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meni;  United  States  v.  Van  Sickle,  2  McLean,  210,  Fed.  Cas.  No.  16,609;  Carter 
V.  Cayenangh,  1  Q.  Greene,  171,  holding  general  chai'acter  without  reference  to 
character  for  truth  inadmiBsible  for  purpose  of  impeaching  witness. 
Wbat  crimes  are  infamous. 

Cited  in  United  States  v.  Block,  4  Sawy.  211,  Fed.  Cas.  No.  14,609;  Uniteil 
States  V.  Wynn,  0  Fed.  886, — holding  that  no  crime  is  infamous  under  constitu- 
tion unless  expressly  made  infamous  or  declared  felony  by  Congress;  United 
States  v.  Burgess,  9  Fed.  896,  holding  conspiracy  to  make  counterfeit  coin  not 
an  infamous  crime. 

7  AM.  DKC.  S67,  JfilNNINGS  ▼.  CAMP,  18  JOHNS.  94. 
ReooTery  on  entire  contract. 

Cited  in  Pendergast  v.  Meserve,  22  N.  H.  109,  63  A.  D.  234,  holding  note 
payable  when  payee's  wife  signs  deed  given  to  maker  unenforceable  unless  deed 
signed. 

Cited  in  reference  note  in  26  A.  D.  625,  on  necessity  of  averring  performance 
or  offer  thereof  by  plaintiff. 

Cited  in  notes  in  59  A.  S.  R.  283,  on  full  performance  of  entire  contract;  7  A. 
D.  387,  as  to  what  constitutes  performance  of  agreement  to  give  deed;  54  A.  D. 
480,  on  recovery  for  work  and  materials  when  not  furnished  in  time  or  manner 
required  by  special  contract;  1  L.R.A.  827,  on  estoppel  of  party  by  receipt  of 
benefit  from  part  performance  of  contract. 

—  Sale  of  personal  property. 

Cited  in  Haslack  ▼.  Mayers,  26  N.  J.  L.  284,  holding  party  cannot  recover  for 
part  performance  of  entire  contract  where  he  voluntarily  refuses  to  complete  it; 
Paige  V.  Ott,  6  Denio,  406;  Champlin  v.  Rowley,  13  Wend.  258;  McKuight  v. 
Dunlop,  4  Barb.  37;  Mead  v.  Degolyer,  16  Wend.  632, — ^holding  that  recovery 
cannot  be  had  for  delivery  of  part  where  contract  specifies  quantity,  price  and 
time;  D.  M.  Osborne  &  Co.  v.  Martin,  4  S.  D.  297,  56  N.  W.  905,  holding  sub- 
stantial performance  by  vendor  condition  precedent  to  recovery  under  special 
oontraet  to  deliver  personal  property;  Jones  v.  Marsh,  22  Vt.  144,  holding  part 
paid  not  recoverable  where  contract  entire,  vendor  having  resold  at  loss  vendee 
failing  to  pay  balance;  Tipton  v.  Feitner,  20  N.  Y.  423,  holding  that  party  may 
recover  for  article  delivered,  though  failing  to  deliver  another,  less  damages  for 
breach;  Taylor  v.  Read,  4  Paige,  561,  holding  benefits  received  from  part  per- 
formance properly  allowed  in  acti<m  for  damages  for  not  completing  contract. 

—  OcHktract  for  serrloes. 

Cited  in  Qalvin  v.  Prentice,  45  N.  Y.  162,  6  A.  R.  58,  holding  no  promise  implied 
to  eompeaiate  for  part  performance  when  contract  entire;   Stark  v.  Parker,  2 
Pick.  267,  13  A.  D.  425,  holding  one  agreeing  to  work  for  a  year  cannot  recover 
for  a  less  period  upon  quantum  meruit;  Webb  v.  Duckingfield,  13  Johns.  300, 
7  A.  D.  388,  holding  seaman  engaging  for  voyage  and  until  discharge  of  cargo 
forfeits  wages  by  leaving  before  cargo  discharged;  Gray  v.  Murray,  3  Johns. 
Ch.  167,  holding  that  representatives  of  supercargo  who  had  contracted  for  voy- 
age may  recover,  substitute  being  procured  and  voyage  performed;   The  Hud- 
son, Olcott,  396,  Fed.  Cas.  No.  6,831,  holding  that  party  loses  whole  wages  by 
leaving  before  expiration  of  month  where  hiring  is  at  monthly  wages;   Jones 
T.  Jones,  2  Swan,  605,  holding  servant  entitled  to  recover  for  full  period  of  em- 
ployment where  discharged  from  service  without  cause;  St.  Albans  S.  B.  Co.  v. 
Wilkins,  8  Vt.  54;  Erving  v.  Ingram,  24  N.  J.  L.  520, — ^holding  that  in  hiring 
for  year  service  is  condition  precedent  to  recovery  unless  abandoned  for  cause 
shown;  Britton  v.  Turner,  6  N.  H.  481,  26  A.  D.  713,  holding  servant  under  spe- 
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cial  contract  for  services  having  performed  in  part  entitled  to  reooiv«r 
damages;  Congregation  of  the  Children  of  Israel  v.  Peres,  2  Coldw.  920,  hM^ 
preacher  employed  for  given  time  entitled  to  be  retained  unless  right  is  lost  hg  b 
fault;  Hughes  v.  Cannon,  1  Sneed,  622;  Brown  v.  Kimball,  12  Vt.  617;  Immtrjr 
Parks,  8  Cow.  63, — ^holding  servant  not  entitled  to  compensation  where  he  ma 
away  without  cause  before  expiration  of  contract;  Cunningham  t.  Jones,  Z'R.l 
Smith,  650,  4  Abb.  Pr.  433;  Smith  v.  Brady,  17  N.  Y.  173,  72  A.  D.  442,— M&: 
that  recovery  cannot  be  had  on  contract  to  build  house,  where  work  not  tnmfktF 
though  house  occupied;  Pullman  v.  Corning,  9  N.  Y.  93  (affirming  14  Baih.  174 
holding  that  recovery  cannot  be  had  on  contract  to  build  house  if  work  miskilfifr 
performed  and  not  accepted;  MeNeal  ▼.  Clement,  2  Thomp.  &  C.  3^  \m\i% 
mechanics'  lien  unenforceable  where  leinor  failed  to  perform  accordii^  to  at 
tract;  Wolfe  v.  Howes,  20  N.  Y.  197,  75  A.  D.  388,  holding  recovery  may  he  fan 
where  contract  for  services  was  payable  monthly  sickness  disabling  party;  Ber 
derhen  v.  Cook,  66  Barb.  21,  holding  that  father  cannot  recover  on  contnet  mak 
by  minor  for  services  where  son  left  before  contract  expired;  Kiblett  t.  Bana^ 
49  N.  C.  (4  Jones,  L.)  262,  holding  no  recovery  allowable  for  minor's  serm 
where  taken  away  by  plaintiff  his  fother  before  contract  completed;  Weskm 
Transp.  Co.  v.  Hoyt,  69  N.  Y.  230,  25  A.  R.  175,  holding  that  carrier  caasot 
recover  freight  under  contract  to  deliver  where  part  of  goods  delivered  asd  put 
stored;  Hawkins  v.  Humble,  5  Coldw.  531,  holding  surety  on  note  gives  kt 
slave's  services  for  year  released  by  slave's  failure  to  serve ;  Swift  ▼.  Wiffiaai.  i 
Ind.  365,  holding  contractor  abandoning  contract  forfeited  for  work  perfoinaL 
where  agreement  was  to  build  road  for  stipulated  price;  Drake  ▼.  CDoaadl,  ^ 
How.  Pr.  125,  holding  materialman  entitled  to  amount  earned  by  contractor  k» 
payments  though  contractor  prevented  from  completing  by  owner;  Stcphai  t. 
B€*rd,  4  Wend.  604,  holding  that  compensation  for  part  performance  of  csr 
tract  cannot  be  set  off  against  damages  for  nonperformance  of  residue. 

Cited  in  reference  notes  in  12  A.  D.  486;  17  A.  D.  742,-Hm  full  perforaaanii 
entire  contract  for  services  as  prerequisite  to  aetion  thereon. 

Cited  in  notes  in  7  A.  D.  302,  on  entirety  of  contract  of  one  agreeing  to  wirt 
for  so  long  at  agreed  rate  per  piece;  18  hJELA,  73,  on  servant's  dishonesty  st  it- 
feating  right  to  wages. 
Form  of  action  on  spedal  contract. 

Cited  in  Irvine  v.  Wortendyke,  2  B.  D.  Smith,  374,  holding  recovery  sBsv- 
able  on  quantum  tn^ruit  in  justice's  court  though  complaint  <m  special  M^nt 
ment  not  in  evidence;  Scott  v.  Hawsman,  2  McLean,  180,  Fed.  Cas.  Ka  1%IS3L 
holding  action  maintainable  for  use  and  occupation  where  lessee  occupied  mier 
lease  repudiated  by  him. 

Cited  in  note  in  19  A.  D.  273,  274,  280,  on  quantum  meruit  under  spedsl  eot- 
tract. 
—  Assumpsit. 

Cited  in  Ladue  v.  Seymour,  24  Wend.  60;  Peltier  v.  SewaD,  12  Wend.  881,- 
holding  that  recovery  may  be  had  on  the  common  counts  where  special  coatrMt 
fully  performed  and  amount  due;  Miller  v.  Watson,  4  Wend.  267,  holding  tbl 
complaint  must  be  on  special  contract  where  grantor  agreed  to  refund  pure^K 
price  of  land;  Mitchell  v.  Oile,  12  N.  H.  390,  holding  that  assumpsit  does  I0t 
lie  on  agreement  to  exchange  property, upon  failure  of  one  to  perform;  Iforford 
v.  Ambrose,  3  J.  J.  Marsh.  688,  holding  assumpsit  not  maintainable  where  i 
special  agreement  exists  unrescinded;  Cranmer  v.  Graham,  1  Blackf.  406;  Chrt 
V.  Smith,  14  Johns.  326, — ^holding  recovery  not  allowable  under  eonmiOB  eoosti 
where  labor  performed  under  special  contract  still  existing;  Bond  v.  Cori»ett  S 
Minn.  248,  Oil.  209,  holding  that  assumpsit  does  not  lie  where  contract  kf 
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services  provides  for  payment  in  board  and  lodging;  Wooten  v.  Read,  2  Smedes  & 
M.  585,  holding  that  assumpsit  does  not  lie  where  one  agrees  to  furnish  labor  and 
material  and  abandons  contract. 

Distinguished  in  United  States  use  of  Hudson  River  Stone  Supply  Co.  v.  Molloy, 
G2  C.  C.  A.  585,  127  Fed.  953,  holding  that  assumpsit  lies  where  purchaser  breaks 
contract  of  sale. 

7  AM.  I>EC.  869,  PAIN  t.  PACKARD,  18  JOHNS.  174. 
lie  lease  of  surety. 

Cited  in  Re  Keller,  1  Legal  Chron.  190;  Humphreys  v.  Crane,  6  Cal.  173,— 
holding  mere  neglect  to  sue  principal  will  not  discharge  surety;  dissenting  opin- 
ion in  Clark  v.  Niblo,  6  Wend.  236  (affirming  3  Wend.  24),  on  effect  of  license 
from  plaintiff  to  leave  state,  and  stay,  in  action  against  bail;  Niblo  v.  Clark, 
3  Wend.  24;  Hawkins  v.  Mins,  36  Ark.  146,  38  A.  R.  30, — holding  surety  on  re- 
ceiver's  bond  not  discharged  where  receiver  released  from  prison  with  consent 
of  party;  David  v.  Malone,  48  Ala.  428,  holding  agreement  to  discontinue  suit 
against  principal  and  surety  on  part  payment  does  not  discharge  surety;  Fulton 
V.  Matthews,  15  Johns.  433,  8  A.  D.  261,  holding  discontinuance  of  suit  not  suf- 
ficient to  discharge  surety  in  absence  of  special  request  to  prosecute;  Bingham  v. 
Mears,  4  N.  D.  437,  27  LJI.A.  257,  61  N.  W.  808,  holding  sureties  on  appeal  bond 
not  released  because  plaintiff  refused  on  demand  to  resort  to  collateral;  Gilbert 
v.  Marsh,  12  Hun,  519,  holding  neglect  of  creditor  in  collecting  securities  held 
as  collateral  does  not  release  principal  debtor;  Schroeppell  v.  Shaw,  3  N.  Y.  440, 
on  right  of  surety  to  set  up  n^ligence  of  creditor  respecting  collateral  as  de- 
fense at  law;  Church  ▼.  Simmons,  83  N.  Y.  261,  on  release  of  surety  on  under- 
taking on  appeal  in  action  for  recovery  of  land  for  unreasonable  delay;  Sullivan 
v.  Goodwin,  30  App.  Div.  194,  51  N.  Y.  Supp.  1,000,  holding  sureties  on  bond 
discharging  mechanics'  lien  not  released  by  neglect  of  leinor  to  sue  appeal  bond; 
Curan  ▼.  Colbert,  3  Ga.  239,  46  A.  D.  427,  holding  release  of  property  of  prin- 
cipal levied  on  under  judgment  against  him  and  surety  discharges  latter;  Jack- 
son V.  Patrick,  10  S.  C.  N.  S.  197,  holding  attendance  by  creditor  at  meeting  of 
creditors  where  debtor  made  assignment  insufficient  to  release  surety;  Lang  v. 
Brevard,  3  Strobh.  £q.  59,  holding  surety  not  discharged  by  omission  of  creditor 
to  record  mortgage  of  debtor  given  to  secure  claim;  Watson  v.  Wigginton,  28 
W.  Va.  533,  holding  last  indorser  cannot  require  satisfaction  of  judgment  out 
of  first  indorser's  or  maker's  land;  Paulin  ▼.  Kaighn,  29  N.  J.  L.  480   (dissent- 
ing opinion),  on  jurisdiction  of  courts  of  law  and  equity  in  cases  arising  be- 
tween creditor  and  surety;   Smith  v.  Clopton,  48  Miss.  66;   Wayne  v.  Kirby, 
2  Bail.  L.  551, —  holding  surety  may  set  up  the  same  defenses  in  law  as  in  equity; 
Treasurers  v.  Johnson,  4  M'Cord,  L.  458,  holding  under  statute  release  of  prin- 
cipal from  arrest  with  creditor's  consent  does  not  discharge  sureties;  Hunt  v. 
Bridgham,  2  Pick.  581,  13  A.  D.  458,  holding  surety  not  discharged  where  prin- 
cipal made  payments  on  demand  note  for  twenty  years,  being  insolvent  last 
twelve;  Commercial  Bank  v.  French,  21  Pick.  486,  32  A.  D.  280,  holding  surety 
not  released  where  demand  note  was  given  surety  not  notified  of  nonpayment, 
principal  becoming  insolvent;  Crane  v.  Newell,  2  Pick.  611,  13  A.  D.  461,  hold- 
ing plea  bad  in  action  against  sureties  on  bond  of  deputy  sheriff  that  sureties 
requested  his  removal;  Griffith  ▼.  Reed,  21  Wend.  502,  34  A.  D.  267,  on  right 
of  person  to  become  surety  on  oonmiercial  paper. 

Cited  in  reference  notes  in  8  A.  D.  428,  on  rights  and  remedies  of  surety;  16 
A.  D.  516,  on  discharge  of  surety;  8  A.  D.  730;  29  A.  D.  226,— on  what  acts  of 
evsditor  discharge  surety. 
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Cited  in  note  in  51  A.  D.  303,  on  holder's  suixeiider  of  oollateral  eeeniitj  ■» 
charge  el  surety. 

Distinguished  in  Ruggles  v.  Holden,  3  Wend.  216,  8  A.  D.  482,  holding  &B( 
on  lease  not  released  because  landlord  refuses  to  distrain  on  request;  Biniit 
Newell,  42  Wis.  687,  holding  equity  may  interfere  to  eono^el  creditor  to  « 
principal  on  application  of  surety. 

Criticized  in  Quillen  t.  Quigley,  14  Ner.  215;  Roger  t.   Davis,   1  AiL  (Vt 
206, — ^holding  surety  on  appeal  bcmd  not  dischaiged  because  of  delay  in  eoQeepc 
judgment  from  principal. 
—  By  failure  to  sue  principal  on  demand. 

Cited  in  Valentine  v.  Farrington,  2  Edw.  Ch.  53,  holding  release  of  suiety  is 
failure  to  prosecute  effected  only  where  request  explicit  and  loss  results;  Bemai 
V.  Brown,  3  Ga.  523,  holding  indorser  not  released  under  statute  where  mte 
removed  from  jurisdicti<m  within  three  months  after  notice;  Prior  v.  Geotrf.  11 
Ga.  300,  holding  indorser  not  released  on  neglect  of  creditor  to  sue  on  Ri|BeSL 
until  note  barred,  principal  being  nonresident;  Taylor  v.  Beck,  13  DL  371  kH- 
ing  surety  not  permitted  to  discharge  himself  by  requesting  creditor  to  procvA 
against  principal;  State  Bank  v.  Watkins,  6  Ark.  123,  holding  foilure  to  a» 
on  bond  within  thirty  days  after  notice  is  defense  at  law  under  statute;  Ho^ 
stead  V.  Watkins,  6  Ark.  317,  42  A.  D.  696,  holding  surety  dis^arged  ^hm 
holder  neglects  to  sue,  on  request,  solvent  principal  who  becomes  insdroc; 
King  V.  Baldwin,  17  Johns.  384,  8  A.  D.  415  (reversing  2  Johns.  Ck.  554),  b^ 
ing  neglect  of  holder  to  prosecute  maker  of  note  at  request  of  surety  defease  li 
law;  Beardsley  v.  Warner,  6  Wend.  610;  Albany  Dutch  Church  v.  Veddei.  14 
Wend.  165, — holding  sureties  on  bond  of  corporation  treasurer  diachaiiged  if  obli^ 
fails  to  prosecute  after  request;  Mutual  L.  Ins.  Co.  v.  Davies,  56  How.  Pr.  411 
holding  surety's  request  to  foreclose  "if  taxes  and  assessments  were  alloved  m 
accumulate*'  insufllcient  to  effect  release;  Hogaboom  v.  Herrick,  4  Vt.  131,  h^ 
ing  surety  on  note  not  discharged  on  neglect  of  principal  to  sue  after  reqaesi; 
Converse  v.  Cook,  25  Hun,  44,  holding  accommodation  indorser  not  dischaiged  ^ 
neglect  of  holder  to  prosecute  after  request,  though  maker's  insolvency  ioUon; 
Remsen  v.  Beekman,  25  N.  Y.  552,  holding  neglect  to  prosecute  on  requert  ^ 
charges  surety  if  debt  collectible,  irrespective  of  notice  <rf  danger ;  Wells  v.  ybm, 
45  N.  Y.  327,  6  A.  R.  93,  holding  request  to  sue  by  one  who  transfers  note  be 
coming  guarantor  does  not  discharge  surety;  Colgrove  v.  Tallman,  67  X.  V- 
05,  23  A.  R.  90  (affirming  5  Hun,  103),  holding  selling  partner  diachsi^ 
where  creditor  neglects  to  sue 'on  request  solvent  partner  assinnin^  debts;  Kev 
comb  V.  Hale,  90  N.  Y.  326,  48  A.  R.  173,  holding  guarantor  of  mortga^  assigs^ 
not  released  by  notioe  to  sue  although  property  depreciates  and  mortgagor  b^ 
comes  insolvent;  DeCaumont  v.  Rasines,  38  App.  Div.  153,  56  N.  Y.  Supp.  f^ 
sustaining  defense  that  creditor  must  first  resort  to  principal  where  damafe  R* 
suits  after  request  to  prosecute;  Bailey  Loan  Co.  v.  Seward,  9  &  D.  326,  49  N- 
W.  68,  sustaining  defense  of  guarantor  that  holder  of  note  refused  to  sue  nalxr 
after  request;  Dennis  v.  Rider,  2  McLean,  451,  Fed.  Cas.  No.  3,797,  holding  vp 
lect  to  sue  debtor  in  failing  cireomstanees  after  request  no  defense  at  law ;  Mtrtii 
V.  Skehan,  2  Colo.  614,  holding  surely  released  where  holder  refuses  on  reqa^ 
to  sue  maker,  who  afterwards  becomes  insolvent;  Jackson  v.  Huey,  10  Lea.  I^ 
43  A.  R.  301,  holding  that  surety  not  discharged  for  failure  to  sue  on  v^rbd  v^ 
tice  unless  by  express  declaration  to  sue;  Joikins  v.  Clarkson,  7  Ohio,  pt.  1,  p.  7i 
holding  under  statute  surely  not  released  by  giving  notice  to  sue  unless  wb^ 
in  writing;  Cope  v.  Smith,  8  Serg.  4t  R.  110,  11  A.  D.  582;  Marsh  v.  Dunckel  ^ 
Hun,  ld7, — holding  surety  on  promissory  note  not  discharged  by  neglect  to  see  <« 
request,  maker  being  insolvent;  Field  v.  Cutler,  4  Lans.  195,  holding  ne^cct  ^ 
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nuiuer  m  proBeome  aixer  requesi  ooes  noi  aiscnarge  surety  it  principal  insolvent; 

CumnuBS  r.  Garretson,  16  Ark.  132,  holding  failure  to  sue  within  statutory  time 

does  not  release  surety  where  notice  served  on  attorney;  Bullit  v.  Thatcher,  6 

j>  How.  (Miss.)  689,  37  A.  D.  175,  holding  accommodation  indorser  not  discharged 

;•         on  neglect  of  principal  to  sue  on  request  though   debtor  becomes   insolvent; 

Bruce  v.  Edwards,  1  Stew.  (Ala.)  11,  18  A.  D.  33,  holding  surety  discharged  on 

neglect  of  principal  to  sue  on  request  where  debtor  becomes  insolvent;  Mutual 

j;.         L.  Ins.  Co.  V.  Davies,  12  Jones  &  8.  172,  holding  neglect  of  mortgagee  to  sue  on 

request,  where  mortgage  assumed  releases  mortgagor  either  wholly  or  pro  tanto; 

Donough  V.  Boger,  10  PhiU.  816,  81  Phila.  Leg.  Int.  286,  286,  2  L^l  Chron.  200, 

holding  notice  given  by  surety  to  holder  to  discharge  surety  must  be  explicit  to 

collect. 

Oited  in  reference  notes  in  18  A.  D.  34,  on  failure  to  sue  principal  after  notice 
given;  45  A.  D.  640,  on  effect  in  discharging  surety  of  cerdi tor's  failure  to  sue 
debtor  when  notified  to  do  so;  37  A.  D.  725,  on  right  of  surety  to  require  creditor 
to  sue  principal. 

Cited  in  notes  in  8  A.  D.  622,  on  effect  of  notice  to  the  creditor  to  sue  on  rights 
of  surety;  115  A.  S.  R.  00,  01,  92,  on  duty  of  creditor  to  sue  principal  when  re- 
quested by  surety;  34  A.  R.  580,  on  failure  to  sue  principal  on  request  as  discharge 
of  surety;  11  A.  D.  589,  on  release  of  surety  by  creditor's  failure  to  sue  principal 
when  requested. 

Distinguished  in  Trimble  v.  Thome,  16  Johns.  152,  8  A.  D.  302,  holding  indorser 
not  discharged  by  neglect  of  holder  on  request  to  prosecute  maker  before  in- 
solvency. 

Doubted  in  Hartman  v.  Burlingame,  9  Gal.  557,  holding  surety  on  note  not 
discharged  on  failure  of  holder  to  sue  on  request,  though  maker  becomes  in- 
solvent. 

Criticized  in  Warner  v.  Beardsley,  8  Wend.  194  (affirming  6  Wend.  610), 
holding  solvency  at  time  of  request  to  prosecute  must  be  shown  and  that  he  was 
within  jurisdiction;  Inkster  v.  First  Nat.  Bank,  30  Mich.  143,  holding  surety 
not  discharged  on  neglect  of  creditor  to  sue  on  request,  though  debtor  becomes  in- 
solvent. 

Denied  in  Gaston  v.  Dunlap,  Rich.  Eq.  Cas.  77,  23  A.  D.  194 ;  Dane  v.  Corduan, 
24  Cal.  156,  85  A.  D.  53, — ^holding  surety  not  released  by  failure  of  holder  to 
sue  solvent  debtor  at  request,  though  he  becomes  insolvent. 

Disapproved  in  Herrick  v.  Borst,  4  Hill,  650,  holding  neglect  of  holder  to  prose- 
cute after  request  does  not  discharge  surety  if  principal  insolvent;  Page  v.  Web- 
ster, 15  Me.  249,  33  A.  D.  608,  holding  indorser  not  discharged  by  neglect  of 
holder  to  commence  action  against  maker  when  requested;  Wilds  v.  Attix,  4 
Del.  Oh.  253,  holding  surety  not  released  by  refusal  of  creditor  to  sue  principal, 
though  latter  afterwards  becomes  insolvent;  Davis  v.  Huggins,  3  N.  H.  231, 
holding  surety  on  note  not  discharged  on  failure  of  holder  to  sue  on  request, 
though  maker  becomes  insolvent ;  Pintard  v.  Davis,  20  N.  J.  L.  205,  holding  surety 
on  bond  not  released  on  neglect  of  creditor  to  sue  on  request,  though  principal 
becomes  insolvent;  Townsend  v.  Riddle,  2  N.  H.  448;  Soule  v.  Michigan  State  Ins. 
Co.  51  Mich.  312,  16  N.  W.  662;  Pickett  v.  Land,  2  Bail.  L.  608;  Pintard  v.  Davis, 
21  N.  J.  L.  632,  47  A.  D.  172, — ^holding  surety  not  discharged  on  neglect  of  creditor 
tb  sue  on  request,  though  debtor  becomes  insolvent. 
—  By  extension  of  time. 

Cited  in  Heber  v.  State,  8  Tex.  69,  holding  giving  of  time  without  binding 
agreement  to  that  effect  will  not  discharge  surety;  Vamum  v.  Milford,  2  Mc- 
Lean, 74,  Fed.  Cas.  No.  16,890,  holding  surety  discharged  where  holder  of  note 
for  valuable  consideration  gives  time  to  maker;  Frost  v.  Rowse,  5  Me.  130,  hold- 


c  Cited  in  Sdiek  v.  Crim,  10  Barb.  445,  holding  complaint  alleging  defendant 

fraudnlently  pretending  to  be  owner  of  rifle  sold  to  plaintiff,  etc.,  sounds  in 
tort;  Monell  y.  Golden,  13  Johns.  306,  7  A.  D.  390,  holding  complaint  alleging 
that  plaintiff  was  induced  to  buy  land  by  defendant's  false  and  fraudulent  repre- 
sentations, etc.,  states  good  tort  action;  Dixon  ▼.  Barclay,  22  Ala.  370,  holding 

^        that  a  count  alleging  that  defendant  induced  plaintiff  to  make  a  contract  by 

^  falsely  pretending  that  he  intended  to  carry  it  out,  is  in  tort;  Vail  y.  Strong,  10 
Vt.  460,  holding  vendee  of  horse  with  warranty  may  recover  in  tort  by  alleging 

.J  warranty  known  to  be  false  when  made;  Dearborn  v.  Fry,  1  N.  Y.  Leg.  Obs.  329, 
holding  that  complaint  alleging  that  defendant  falsely  and  fraudulently  pre* 
tended  to  be  owner  of  land  and  rented  to  plaintiff,  etc.,  states  cause  of  action 

^        for  deceit. 

—  Ne<M»sity  of  pleading  contract  and  consideration. 

Cited  in  Corwin  v.  Davison,  9  Cow.  22;  Waterman  v.  Mattair,  6  Fla.  211; 

^        Dye  T.  Wall,  6  Qa.  684, — holding  in  action  of  deceit  in  sale  of  property  complaint 

,  need  not  set  out  contract  or  consideration;  Mahurin  v.  Harding,  28  N.  H.  128, 
69  A.  D.  401,  holding  in  deceit  scienter  must  be  alleged  but  not  terms  of  contract 
unless  connected  with  fraud,  but  if  alleged  must  be  proven ;  Webster  v  Hodgkins, 
25  N.  H.  128,  holding  that  in  deceit  on  sale  of  chattel  sale  must  be  alleged,  but 

^        not  terms  of  sale  or  consideration. 

Prerequisites  to  recovery  for  breach  of  warranty. 

Cited  in  Case  v.  Hall,  24  Wend.  102,  36  A.  D.  605,  holding  that  no  action  exists 
for  breach  of  warranty  without  frairl  unless  true  owner  has  recovered;  Oehlhof 
V.  Solomon,  73  App.  Div.  329,  76  N.  V.  Supp.  716,  holding  tenant  purchasing  a 

^        lease  on  assignor's  fraudulent  representation  that  it  was  assignable,  need  not 
remain  until  ejected. 
Conclusiveness  against  surety,  etc.,  of  Judgment  against  princiiial. 

Cited  in  O'Brien  v.  Browning,  49  How.  Pr.  109,  holding  judgment  refusing  to 
set  aside  conveyance  as  fraudulent  not  binding  on  another  creditor  not  party  there- 
to; People  use  of  Clinton  v.  Laning,  73  Mich.  284,  41  N.  W.  424,  holding  sureties 
on  liquor-dealer's  bond  bound  by  judgment  against  principal. 

•  Cited  in  notes  in  83  A.  D.  389,  on  conclusiveness  of  judgment  against  war- 

rantee of  land  on  warrantor;  1  L.  R.  A.  312,  as  to  when  nonresident  partner  is 
bound  by  judgment;  40  L.  ed.  U.  S.  713,  714,  on  remedy  over  by  municipality 
against  wrongdoer  after  payment  of  damages  by  it  to  person  injured. 

—  Where  notice  of  suit  is  given. 

Cited  in  Davis  v.  Smith,  79  Me.  351,  10  Atl.  55,  holding  notice  to  indemnitor  of 

^        snit  implied  by  his  participation  therein;  Lore  v.  Gibson,  2  Fla.  598,  holding  a 

surety  having  notice  of  suit  against  cosurety  bound  by  the  judgment;  Scott  v. 

Herald,  8  Blackf.  129,  holding  judgment  for  maker  for  want  of  consideration  in 

suit  by  assignee  of  which  assignor  had  notice  admissible  in  favor  of  assignee  in 

suit  against  assignor;  Salle  v.  Light,  4  Ala.  700,  39  A.  D.  317,  holding  judgment 

against  vendee  by  true  owner  conclusive  against  vendor  having  notice  of  suit; 

^        Chicago  V.  Bobbins,  2  Black,  418,  17  L.  ed.  298,  holding  party  in  fault  for  defect  in 

street  bound  by  judgment  against  city  when  he  knew  and  could  have  defended 

action;  Drennan  v.  Bunn,  124  111.  175,  7  A.  S.  K.  354,  16  N.  E.  100,  holding  in- 

I         demnitor  bound  by  judgment  against  indemnitee  when  notified  of  suit;  Baltimore 

r.        Steam  Packet  Co.  v.  Garrison,  6  Daly,  246,  holding  vendor  bound  by  judgment 

against  his  vendee  by  lienholder  when  he  has  notice  to  defend ;  Carpenter  v.  Pier, 

30  Vi.  81,  73  A.  D.  288,  holding  that  assignor  of  note  when  notified  that  maker 

vrhen  sued  clauns  no  consideration,  is  bound  by  judgment ;  Pickett  v.  Ford,  4  How. 


disgracefal;  Pledger  v.  Hathcock,  1  Qa.  550,  holding  that  calling  a  woman  a 
wbore  is  actionable  when  fornication  is  made  a  crime;  Douglas  ▼.  Douglas,  4 
Idaho,  293,  38  Pac.  934,  holding  that  charging  a  woman  with  being  a  ^public 
prostitute"  is  not  actionable  per  ae,  neither  fornication  nor  prostitution  being 
puu'shable;  Pollard  v.  Lyon,  91  U.  S.  225,  23  L.  ed.  308,  holding  words  charging 
an  unmarried  woman  with  fornication  not  actionable  per  »e  when  fornication 
not  punishable;  Woodbury  v.  Thompson,  3  N.  H.  194,  holding  words  charging 
a  woman  with  fornication  not  slanderous  per  ae,  when  fornication  not  a  crime; 
Bissell  ▼.  Cornell,  24  Wend.  354,  holding  words  imputing  statutory  crime  of 
aiding  in  procuring  abortion,  slanderous  per  $e, 
^Chargliii:  haTln^  diagrace^lf  Infectloiis  disease. 

Cited  in  Williams  ▼.  Holdredge,  22  Barb.  396,  holding  charging  married  woman 
with  having  venereal  disease,  slanderous  per  ae. 

7  AM.  DEC.  875,  RUGOLES  T.  liAWSON,  18  JOHNS.  S85. 
Delivery  of  deed,  etc. 

Cited  in  Martin  v.  Flaharty,  13  Mont.  96,  40  A.  S.  R.  416,  19  L.R.A.  242, 
32  Pac.  287,  holding  actual  manual  delivery  of  deed  not  absolutely  necessary 
to  validity,  but  grantor's  acts  and  words  may  be  equivalent  thereto;  Kirkman  v. 
Bank  of  America,  2  Coldw.  397,  holding  delivery  of  note  complete  when  obligor 
parts  with  dominion  over  it  with  intent  to  pass  title;  Dunn  v.  Games,  1 
McLean,  321,  Fed.  Gas.  No.  4,176,  holding  possession  of  deed  by  grantee 
prima  facie  evidence  of  delivery;  Barnes  v.  Hatch,  3  N.  H.  304,  14  A.  D.  369, 
holding  that  there  was  no  delivery  of  deed  recorded  by  grantor  of  whose 
existence  grantee  was  ignorant  until  grantor's  death. 

Cited  in  reference  notes  in  40  A.  S.  K.  424,  on  sufficiency  of  deed's  delivery; 
44  A.  D.  707,  on  necessity  and  sufficiency  of  delivery  of  deed;  1  A.  D.  61,  on 
presumption  of  acceptance  of  provision  for  one's  benefit. 

Cited  in  note  in  3  L.R.A.  299,  on  delivery  of  deed. 
—  To  third  person  generally. 

Cited  in  Roanes  v.  Archer,  4  Leigh,  659,  on  delivery  of  deed  to  third  person 
for  use  of  grantee;  Gliurch  v.  Gilman,  15  Wend.  656,  30  A.  D.  82,  holding  that 
on  delivery  of  deed  to  third  person  for  another  title  passes  if  grantor  does  not 
reserve  control;  Webster  v.  Kings  County  Trust  Go.  145  N.  Y.  275.  39  N.  E. 
964  (affirming  80  Hun,  420,  30  N.  Y.  Supp.  357),  holding  deed  placed  in  escrow 
by  plaintiff  pending  suit  for  specific  performance  not  defeated  by  his  death; 
Stanton  v.  Miller,  65  Barb.  58,  1  Thomp.  k  C.  23,  holding  an  escrow,  executed 
and  deposited  upon  valuable  consideration,  not  revocable  by  depositor  except  ac- 
cording to  terms  of  agreement  and  deposit;  Merrills  v.  Swift,  18  Conn.  257, 
46  A.  D.  315,  holding  an  unconditional  delivery  of  deed  to  third  person  for 
grantee  valid  though  grantee  was  ignorant  thereof;  Hulick  v.  Scovil,  9  111.  159, 
holding  that  a  deed  takes  effect,  if  at  all,  at  delivery,  and  acceptance  must  be 
concurrent,  otherwise  it  is  invalid;  Wallace  v.  Harris,  32  Mich.  380,  holding 
deed  in  escrow  to  be  delivered  at  grantor's  death  effective  at  death  though  de- 
livered before  in  breach  of  trust;  Canning  v.  Pinkham,  1  N.  H.  353,  holding 
actual  manual  delivery  of  deed  to  grantee  unnecessary,  and  delivery  to  another 
for  grantee's  use  sufficient;  Ela  v.  Kimball,  30  N.  H.  126,  holding  that  there 
was  no  delivery  of  deed  handed  to  third  person  to  be  delivered  on  receipt  of 
purchase  price  which  was  not  paid  nor  deed  handed  to  grantee;  Brown  v.  Brown, 
1  Woodb.  &  M.  325,  Fed.  Gas.  No.  1,994,  holding  deed  from  father  to  son  well 
delivered  when  father  took  back  life  lease  and  lodged  deed  with  third  person 
to  keep  knowledge  thereof  from  wife;  Nuckols  v.  Stone,  120  Ky.  631,  87  S.  W.  799, 
Am.  Dec.  Vol.  I.— 74. 


was  delivered  to  third  person  to  deliver  on  grantor's  death  if  then  un 
voked;  Davis  ▼.  Clark,  58  Kan.  100,  48  Pac.  5d3,  holding  mortgage  delivered 
stranger  by  mutual  consent  to  be  delivered  on  receipt  of  draft  not  rev-ocab 
save  by  mutual  consent;  Taylor  ▼.  Craig,  2  J.  J.  Marsh.  449,  as  to  wbetl 
deed  can  be  delivered  as  escrow  on  condition  to  be  performed  by  any  ezee 
grantee. 

Cited  in  note  54  L.R.A.  874,  on  requisites  on  part  of  grantor  on  delirery 
deed  to  third  person. 

—  RraerTatlon  of  control  by  grantor. 

Cited  in  Jacobs  v.  Alexander,  19  Barb.  243,  holding  deed  delivered  to  thi 
person  by  grantor  while  sick  reserving  right  to  control  if  she  recovered  i 
operative  when  grantor  recovered  and  reclaimed;  Williams  v.  Guile,  46  Hu 
645,  holding  that  bill  of  sale  reserving  right  to  revoke  during  grantor's  life  d 
livered  to  another  to  take  effect  on  grantor's  death  passed  title  on  such  aecoi 
delivery;  Fitch  v.  Bunch,  30  Cal.  208,  holding  a  deed  not  in  escrow  so  loi 
as  grantor  retains  power  to  reclaim  it;  Osborne  v.  Eslinger,  155  Ind.  351,  i 
A.  8.  R.  240,  58  N.  E.  439,  holding  deed  not  delivered,  though  handed  to  thii 
peri*on  to  deliver  after  death,  when  grantor  retains  control. 

Distinguished  in  ( hadwick  v.  Webber,  3  Me.  141,  14  A.  D.  222,  holdio 
that  there  wsh  no  delivery  of  deed  handed  to  grantee  to  put  in  trunk  eoz 
taining  their  joint  papers,  of  which  grantor  kept  the  key;  Brown  v.  Browi 
66  Me.  316,  holding  that  commitment  of  deed  to  stranger  deliverable  on  grant 
or's  death  passes  no  title  when  grantor  rewrves  right  to  withdraw  it;  Stilwell  v 
Hubbard,  20  Wend.  44,  holding  deed  inoperative  which  was  never  delivered 
being  intended  as  testamentary  disposition  not  to  take  effect  until  death. 

—  Time  of  taking  effect. 

Cited  in  Crain  v.  Wright,  36  Hun,  74,  as  to  when  deed  in  escrow  takes  effect; 
Hunter  v.  Hunter,   17  Barb.  25,  holding  that  a  deed  delivered  in  escrow  takes 
effect,  if  at  all,  from  the  time  of  the  first  delivery;   Tooley  v.  Dibble,  2  Hill 
041,   holding   that   deed   delivered   to   third    person   to  be  delivered    to  grantee 
after  grantor's  death  and  which  is  so  delivered  takes  effect  as  of  time  of  first 
delivery;   Brown  v.  Austen,  35  Barb.  341,  22  How.  Pr.  394,  holding  that  deed 
unconditionally    delivered    to    third    person    for    grantee    to    be    delivered   on 
grantor's  death,  takes  effect  immediately;    Xottbeck  v.  Wilks,  4  Abb.  Pr.  313. 
holding  that  deed  unconditionally  delivered  to  another  to  be  delirered  to  grantee 
on  grantor's  death  takes  effect  immediately  as  to  title  and  in  futuro  as  to  a- 
joyment;  Campbell  v.  Morgan,  68  Hun,  490,  22  X.  Y.  Supp.  1001,  holding  that 
deed   may   be   delivered   to   stranger  deliverable  on  grantor's  death  and  takiaf 
effect  as  of  time  of  first  delivery;  Hathaway  v.  Paj*ne.  34  X.  Y.  92,  aa  to  when 
<leed  takes  effect  which  is  delivered  to  third  person  to  be  delivered  to  grantee 
at  future  time  named:  Bryan  v.  Wash,  7  111.  557,  holding  that  an  unconditioBAl 
delivery  of  deed  to  another  for  benefit  of  his  daughter  vests  estate  presently  inker; 
Jordan  v.  Pollm-k,  14  Ga.  145,  holding  that  a  deed  cannot  be  delivered  to  graatee 
in  escrow,  but  such  delivery  vests  title  in  him  instantly;  Dettmer  v.  Befareas,  IW 
Iowa,  585,  68  A.  8.  R.  326,  76  X.  W.  853,  holding  deed  in  escrow  valid  though  de 
livered   on    fulfilment   of   condition   after   grantor's   death,    and   relates   back  to 
first  delivery;    Shed   v.   Shed,  3   X.   H.   432,   holding  deed  delivered  to  another 
to  be  delivered   to  grantees  on  grantor's  death,  if  not  sooner,  revoked  A's  deed 
from  first  delivery;   Shirley  v.  Ayres.   14  Ohio,  307,  45  A.  D.  546,  holding  that 
deed    delivered    in    escrow    takes   effect    on    performance    of    condition;    and,  if 
necessary  to  protect  grantee,  from  time  of  first  delivery;  Prewitt  v.  Ashford,  9<l 
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escrow  delivered  on  performance  of  condition,  will  take  effect  as  of  time  of 
first  deliverj;  Gammon  v.  Bunnell,  22  Utah,  421,  64  Pac.  958,  holding  that 
delivery  of  deed  in  escrow  on  fulfilment  of  condition  renders  it  absolute,  and 
it  takes  effect  from  date  of  first  delivery;  Hibberd  v.  Smith,  67  Cal.  647,  66 
A.  R.  726,  4  Pac.  473,  holding  deed  presumptively  beneficial  delivered  to  stranger 
for  grantee  not  prior  to  judgment  lien  attaching  between  such  delivery  and 
acceptance;  Lindley  v.  Groff,  37  Minn.  338,  34  N.  W.  26,  holding  that  when 
grantor  dies  before  fulfilment  of  condition  justice  requires  that  deed  in  escrow 
deliverable  to  grantee  in  land  contract  take  effect  at  time  of  first  delivery; 
Skipwith  V.  Cunningham,  8  Leigh,  271,  31  A.  D.  642,  as  to  whether  second  de- 
livery of  deed  in  escrow  relates  back  to  first;  Ball  v.  Foreman,  37  Ohio  St.  132, 
holding  that  when  grantor  delivers  deed  to  stranger  as  his  deed  deliverable  at 
grantor's  death,  which  is  done  title  passes  of  date  of  first  delivery. 

Cited  in  notes  in  63  A.  D.  243,  244,  on  deeds  to  take  effect  after  grantor's 
death;  53  A.  S.  R.  654,  on  delivery  of  deed  to  take  effect  on  death  of  grantor. 

7  AM.  DEC.  S76,  AUSTIN  ▼.  HALL,  18  JOHNS.  286.  . 

Joinder  of  co-ownerti  in  suit. 

Cited  in  Porter  v.  Bleiler,  17  Barb.  149,  holding  that  tenants  in  common 
may  join  in  action  for  use  and  occupation,  though  no  express  contract  of  letting ; 
Rice  V.  Hollenbeck,  19  Barb.  664,  holding  that  tenants  in  common  must  join 
as  plaintiffs  in  action  of  trespass;  May  v.  Slade,  24  Tex.  206,  holding  that 
tenants  in  common  must  join  in  action  of  trespass  quare  clauaum  f regit;  Hill 
V.  Gibbs,  6  Hill,  66,  holding  that  tenants  in  common  of  personalty  must  join 
in  action  to  recover  same;  DePuy  v.  Strong,  37  N.  Y.  372,  4  Abb.  Pr.  N.  S.  340, 
holding  rule  that  tenants  in  common  must  join  to  recover  for  injuries  to  realty 
unchanged  by  Code;  Kinney  v.  Service,  91  Mich.  629,  62  N.  W.  53,  holdinjj 
possession  by  one  of  two  cotenants  sufficient  to  support  action  in  trespass  by  both ; 
Clapp  v.  Pawtucket  Inst,  for  Sav.  16  R.  I.  489,  2  A.  S.  R.  915,  8  Atl.  697,  holding 
tliat  tenants  in  common  of  personalty,  suing  to  recover  it,  must  sue  jointly; 
Smith  V.  Wiley,  22  Ala.  396,  68  A.  D.  262,  holding  that  tenants  in  common  may 
maintain  separate  actions  against  an  executor  wrongfully  collecting  rents;  Gayle 
V.  Martin,  3  Ala.  693,  holding  that  bond  to  several  obligees  to  pay  distinct  judg- 
ments in  favor  of  each  must  be  sued  in  name  of  all;  Lowery  v.  Rowland,  104 
Ala.  420,  16  So.  88,  holding  that  for  injury  to  common  inheritance  all  heirs 
mnst  sue,  but  not  when  no  joint  interest  in  damages  exists. 

Distinguished  in  Ohio  &  M.  R.  Co.  v.  Trapp,  4  Ind.  App.  69,  30  N.  £.  812, 
holding  that  life  tenant  need  not  join  reversioners  in  suit  for  injury  to  ffau» 
which  it  was  her  duty  to  maintain. 
Power  of  one  Joint  owner  or  contractor  to  bind  otliers. 

Cited  in  Cock  t.  Keneda,  29  Barb.  120,  holding  that  one  of  two  tenants  in 
common  of  chattels  cannot,  by  settlement  of  action  of  conversion  begun, 
defeat  cotenant's  right  to  his  portion;  Foersch  v.  Blackwell,  14  Barb. 
607,  on  power  of  one  tenant  in  common  to  release  cause  of  action  for 
trespass;  Schofield  v.  McGregor,  1  Thomp.  &  C.  404,  holding  discharge  by  one 
school  trustee  for  breach  of  contract  a  good  discharge  though  cotrustees  were 
ignorant  thereof;  Decker  v.  Livingston,  15  Johns.  479,  holding  that  before 
distress  one  tenant  in  common  may  relemso  rent,  but  not  after ;  Wheeler  v.  Curtis, 
11  Wend.  663,  holding  the  act  of  one  of  i>*o  joint  affreighters  in  discharging  a 
charter  party,  obligatory  on  both;  Smith  v.  Patton,  3  Clark  (Pa.)  608,  Fetl. 
Caa.   No.  18,088,  holding  release  by  one   of   several   cotenants   of   patent   right 
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valid  as  to  all;  Osborn  v.  Martha's  Vineyard  R.  Co.  140  Mass.  549,  5  X.  t  5? 
liolding  that  on  sale  by  joint  owners  of  chattels,  payment  to  one  is  pajxr 
to  both;  Stapleton  ▼.  King,  33  Iowa,  28,  11  A.  It  109,  holding  that  settlev^ 
one  of  two  persons  contracting  to  keep  sheep  on  shares,  binds  the  other;  8n^ 
V.  Boynton,  22  Me.  287,  39  A.  D.  582,  holding  that  release  of  trespass  fey  ^ 
tenant  in  common  binds  the  other;  Harris  y.  Ansonia,  73  Cofnn.  359,  47  i 
672,  holding  dedication  of  land  for  highway  by  one  tenant  in  commoa  i  ^ 
fense  to  trespass  against  municipality  by  others;  Kimball  t.  Wilson,  3  5  ' 
96,  14  A.  D.  342,  holding  that  in  action  on  case  in  nature  <^  waste,  rfleaa 
one  plaintiff  is  good  bar ;  Hall  v.  Gray,  54  Me.  230,  holding  release  by  one  )«=• 
owner  of  vessel  a  bar  to  assumpsit  by  owners  against  master  for  eanlsr 
People  ex  rel.  Eagle  ▼.  Keyser,  28  N.  Y.  226,  84  A.  D.  338,  17  Abb.  Pr.  14,  ki: 
ing  discharge  by  one  of  two  joint  mortgagees  valid ;  People  ex.  reL  Eagle  r.  Ei< 
ser,  28  N.  Y.  226,  84  A.  D.  338,  holding  that  any  one  mortgagee  may  ne^ 
payment  and  discharge  mortgagor;  Hathaway  r.  Orient  Ins.  Co.  134  N.  T.  #* 
17  L.ItA.  514,  32  N.  E.  40,  holding  release  by  mortgagor  of  liability  on  iasc 
ance  payable  to  mortgagee  as  interest  may  appear  not  binding'  on  moilgig' 
Tensing  v.  Bliss,  86  Hun,  205,  33  N.  Y.  Supp.  310,  holding  settlement  by  v^' 
with  one  of  several  joint  contractors  to  find  purchaser,  for  eommissioa  mnec 
not  binding  on  others;  State,  Mullone,  Prosecutor,  ▼.  Klein,  55  N.  J.  L.  4r* 
27  Atl.  902,  holding  that  any  one  of  joint  tenants  or  tenants  in  eommfla  ar 
give  to  tenant  the  notice  to  quit  under  forcible  detainer  act ;  Errett  t.  Crane.  Fr' 
Cas.  No.  4,523,  holding  pendency  in  state  oourt  of  ejectment  against  oae  cttear 
no  bar  to  suit  to  quiet  title  in  Federal  court  by  another  cotenant  against  pii'' 
tiff  in  ejectment. 

Cited  in  reference  note  in  6  A.  S.  R.  200,  on  effect  of  release  of  one  of  «w 
al  cotenants. 

Cited  in  note  in  100  A.  S.  R.  308,  on  accord  and  satisf action  betwcea  stnr 
gers  to  transaction. 
Uniting  pleas  in  bar  with  other  pleas. 

Cited  in  True  v.  Huntoon,  54  N.  H.  121,  on  right  to  unite  pleas  of  not  gvi^ 
and  liberum  tenementum  and  of  not  guilty  and  release  after  suit,  in  aciioa  ti 
trespass;  Pemigewasset  Bank  v.  Brackett,  4  N.  H.  557,  holding  payroeat  altr 
suit  commenced  inadmissible  on  general  issue  as  bar  in  assumpsit  on  actr 
Wisheart  v.  L^fro,  33  N.  H.  177,  as  to  whether  release  since  last  continnsaee  en 
be  pleaded  in  bar  with  general  issue. 

7  AM.  DEO.  877,  ABEEIj  ▼.  RADOLIFF,  18  JOHNS,  S97,  Rcmllrmedia 

later  appeal  in  15  Johns.  505. 
Action  for  use  and  occupation. 

Cited  in  La  Farge  v.  Park,  1  Edm.  Sel.  Cas.  223;  Coit  v.  Planer,  4  Ms^ 
Pr.  N.  S.  140,  7  Robt.  413, — holding  that  while  action  for  use  and  occupttki  i^ 
founded  on  contract  it  need  not  be  express,  but  may  be  implied;  Hurd  v.  Miikr. 
2  Hilt.  540,  holding  that  action  for  use  and  occupation  lies  only  when  occsp^ 
tion  is  by  permission,  or  where  relation  of  landlord  and  tenant  exists  iibj«t 
agreement  express  or  implied;  Davidson  v.  Ernest,  7  Ala.  817,  holding  persK 
holding  possession  of  land  under  parol  contract  to  buy,  which  he  refuses  ti^ 
carry  out  and  abandons  possession,  liable  for  use  and  occupation;  Altoi  ^ 
Pickering,  9  N.  H.  494,  holding  that  grantee  of  land,  though  he  declined  to  n- 
ceive  rent  from  tenant,  owing  to  doubt  as  to  his  title,  may  recover  for  mst  asd 
occupation;  Hays  v.  Goree,  4  Stew,  k  P.  (Ala.)  170,  holding  that  landlord  mj 
maintain  action  for  use  and  occupation  against  tenant  in  possession  under  fod 
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and  occupation,  relation  of  landlord  and  tenant  must  exist;  Butler  v.  Cowles, 
4  Ohio,  205,  19  A.  D.  612,  holding  that  assumpsit  for  use  and  occupation,  will 
not  lie,  to  recover  mesne  profits,  after  recovery  in  ejectment. 

Cited  in  reference  note  in  70  A.  D.  605,  on  owner's  remedy  where  lessee  oc- 
cupies under  void  agreement  with  his  consent. 

Cited  in  notes  in  46  A.  D.  289,  on  action  for  use  and  occupation;  23  A.  D. 
407,  on  assumpsit  for  use  and  occupation. 

Distinguished   in  Featherstonhaugh  v.  Bradshaw,   1   Wend.   134,  holding  that 
assiunpsit  for  use  and  occupation  will  not  lie  against  tenant  holding  over  after 
proceeding  to  remove  begun. 
Holding  over;  agreements  to  renew  lease. 

Cited  in  Streit  v.  Fay,  230  111.  319,  82  N.  E.  648,  holding  that  one  holding  over 
'with  permission  of  landlord  more  than  a  year  becomes  tenant  from  year  to  year; 
Couch  V.  McKellar,  33  Ala.  473,  as  to  whether  tenant  by  holding  over  gives  land- 
lord right  to  renew  lease;  De Young  v.  Buchanan,  10  Gill.  &  J.  149,  32  A.  D.  156, 
holding  that  a  tenant  holding  over  without  new  stipulations  impliedly  holds  on 
same  terms  as  before. 
—  Covenant  to  renevi'. 

Cited  in  Rutgers  v.  Hunter,  6  Johns.  Ch.  215,  holding  that  covenant  to  renew 
lease  does  not  necessarily  imply  that  the  accidental  parts  of  old  will  be  in- 
cluded in  new;  Kollock  v.  Scribner,  98  Wis.  104,  73  N.  W.  776,  holding  that 
a  general  covenant  to  renew  lease  implies  an  additional  term  equal  to  first  on 
same  terms  except  covenant  to  renew ;  Muhlenbrinck  v.  Pooler,  40  Hun,  520,  hold- 
ing that  covenant  in  lease  to  renew  does  not  require  new  lease  to  contain  such 
covenant;  Bruce  v.  Fulton  Nat.  Bank,  79  N.  Y.  154,  36  A.  R.  605,  holding  that 
covenant  that  if  lessee  performs  his  agreements  lessor  will  grant  renewal  binds 
lessor  only;  Tracy  v.  Albany  Exchange  Co.  7  N.  Y.  472,  67  A.  D.  538,  holding 
covenant  that  lessee  shall  have  refusal  of  premises  at  expiration  of  lease,  a 
covenant  to  renew  at  same  rent;  Zarowski  v.  Astor,  156  N.  Y.  393,  60  N.  E.  983, 
holding  that  covenant  by  lessor  to  grant  renewal  obviously  for  lessee's  benefit  does 
not  imply  corresponding  covenant  by  lessee  to  accept. 
Instruments  void  for  uncertainty. 

Cited  in  Dillaye  v.  Greenough,  46  N.  Y.  438,  holding  instrument  creating  trust 
void  when  beneficiary  not  named;  Whitlock  v.  DufBeld,  Hoffm.  Ch.  110,  holding 
that  clause  in  lease  providing  for  new  lease  on  terms  agreeable  to  both  parties 
void  for  uncertainty;  Cammeyer  v.  United  German  Lutheran  Church,  2  Sandf. 
Ch.  186,  holding  contract  void  for  uncertainty,  which  leaves  time  and  terms  of 
payment  uncertain;  Van  Schaick  v.  Van  Buren,  70  Hun,  573,  24  N.  Y.  Supp.  306, 
holding  contract  whose  terms  are  left  uncertain,  void;  Western  Transp.  Co.  v. 
Lansing,  49  N.  Y.  499,  holding  covenant  to  renew  lease  which  is  uncertain  as  to 
time,  void;  Gelston  v.  Sigmund,  27  Md.  334,  holding  agreement  to  pay  as 
rent  "as  much  as  any  one  else  would  pay,"  void  for  uncertainty;  Delashmutt  v. 
Thomas,  45  Md.  140,  holding  stipulation  that  at  end  of  lease  lessee  is  to  have 
preference  of  renting  same  as  long  as  rented  for  store,  void  for  uncertainty; 
Milliman  v.  Huntington,  68  Hun,  258,  22  N.  Y.  Supp.  997,  holding  contract  to 
sell  land  unenforceable  unless  definite  in  all  material  provisions;  Fogg  v. 
Price,  146  Mass.  513,  14  N.  E.  741,  holding  provision  in  lease  that  if  premises 
are  for  sale  at  any  time  lessee  shall  have  refusal  of  them,  void  for  uncertainty. 

Cited  in  reference  note  in  83  A.  S.  R.  663,  on  necessity  of  certainty  of  contract. 

Cited  in  notes  in  26  A.  D.  661,  662,  on  certainty  in  contract  as  essential  to 


therefor,  as  eMential  to  specific  performance. 

Distinguished  in  Bamman  v.  Binien,  66  Hun,  39,  19  X.  Y.  Supp.  627,  (affinn- 
ing  16  N.  Y.  Supp.  342  on  another  point),  holding  covenant  of  lessor  to  renew  kait 
or  aell  to  leasee  at  market  value,  not  void  for  uncertainty. 

—  Under  auitnte  of  fnmds  genenUlj. 

Cited  in  Sale  ▼.  Darragh,  2  Hilt  184,  on  admissibility  under  statute  of  frauds 
of  parol  evidence  to  identify  goods  sold;  Hagan  v.  Domestic  Sewing  Mach.  Co.  9 
Hun,  73,  holding  that  contract  required  by  statute  to  be  in  writing  must  be  eertaii 
in  itself  or  capable  of  being  made  so  by  reference  to  something  elae;  Eckman  v. 
Brash,  20  Fla.  763,  holding  that  agreement  to  be  valid  under  statute  of  frauds 
must  be  certain  in  itaelf  or  made  so  by  reference  to  something  else;  Farwell  t. 
liowther,  18  IIL  252,  on  necessity  of  contracts  for  sale  of  land  containiog  all  the 
terms;  Hodges  4  Co.  v.  Howard,  5  R.  I.  149,  holding  contract  for  leaae  which 
omits  length  of  term  void  for  uncertainty;  Orton  v.  Xoonan,  27  Wia.  272,  oa 
inadmissibility  of  parol  evidence  to  construe  covenant  in  lease;  Fairish  v.  Koon«, 
1  Pars.  Sel.  £q.  Cas.  79,  holding  land  contract  unenforceable  unless  writini^ 
identifies  land  and  gives  terms;  Godwin  v.  Collins,  4  Houst.  (Del.)  28,  holdin* 
written  contract  to  convey  land  unenforceable  whose  terms  arc  uncertain;  and 
uncertainty  cannot  be  helped  by  parol;  Lawson  v.  Mead,  Hill  4  D.  Supp.  loS. 
holding  land  contract  void  unless  description  certain  or  capable  of  certainty  by 
reference  to  something  extrinsic  to  the  contract;  Wright  v.  Weeks,  25  N.  Y.  1^. 
holding  that  contract  to  sell  land  cannot  be  partly  in  writing  and  partly  by  parol. 

Cited  in  notes  in  15  E.  R.  C.  358,  on  sufficiency  of  writing  to  satisfy  statute  of 
frauds;  15  E.  R.  C.  357,  on  requisites  of  agreement  for  lease  under  statute  of 
frauds. 

Di^tinguifthed  in  Fish  v.  Hubbard,  21  Wend.  651,  holding  parol  evidence  ad 
niitisible  to  identify  the  dam  and  mill  in  a  written  agreement  to  supply  water  from 
a  dam  to  run  a  mill. 

—  SuSciency  of  memorandum. 

Cited  in  Justice  v.  Lang,  30  How.  Pr.  425,  holding  contract  for  sale  of  fpoods  not 
binding  on  vendor  unless  the  memorandum  required  by  statute  of  frauds  is  also 
signed  by  vendee;  Dilworth  v.  Bostwick,  1  Sweeney,  581,  holding  that  memo- 
randum required  by  statute  of  frauds  must  contain  everything  necessary  to  show 
contract;  Nichols  v.  Johnson,  10  Conn.  192,  holding  that  memorandum  of  sale 
of  ''B's  right  in  C's  estate'*  sufficiently  describes  estate  sold  to  satisfy  statute  of 
frauds;  Blair  v.  Snodgrass,  1  Sneed  (Tenn.)  1,  holding  memDrandum  of  sale  of 
land  omitting  price  void;  likewise  another  omitting  description;  nor  are  both 
together  sufficient  when  neither  refers  to  other;  Sherburne  v.  Shaw,  1  X.  H.  157.  H 
A.  D.  47,  holding  memorandum  insuflScient  under  statute  of  frauds  which  fail^ 
to  show  the  parties  thereto;  Soles  v.  Hickman,  20  Pa.  180,  holding  memorandum 
of  sale  of  land  not  mentioning  price  insufficient  to  warrant  specific  performance: 
Farwell  v.  Mather,  92  Mass.  322,  87  A.  D.  641,  holding  memorandum  of  sale  of 
land  insufficient  under  statute  of  frauds  which  does  not  show  quality  of  estate  sold. 

Cited  reference  notes  in  67  A.  D.  106,  on  sufficiency  of  memorandum  for  sale  of 
lands;  65  A.  D.  668,  on  general  requisites  of  memorandum  required  by  statute  of 
frauds ;  87  A.  D.  644,  on  requisites  of  memorandum  of  agreement  for  sale  of  lands 
required  by  statute  of  frauds. 

Cited  in  notes  in  6  E.  R.  C.  254,  on  sufficiency  of  memorandum  to  satisfy  stat- 
ute of  frauds;  11  L.R.A.  97,  on  essentials  of  memorandum  of  agreement  to 
authorize  specific  performance;  2  L.R.A.  213,  as  to  what  memorandum  required 
by  statute  of  frauds  must  contain. 


Agent's  doty  to  principal  and  extent  of  representation. 

Cited  in  Rogers  v.  Bradford,  1  Pinney  (Wi8.)  418,  holding  that  agent  authorized 
to  purchase  and  take  deed  in  principal's  name  violates  duty  by  taking  one  in  his 
own  name :  Bigelow  v.  Judson,  19  Wend.  229,  holding  distress  warrant,  signed  by 
agent  in  own  name  for  specified  principals,  valid,  when  authorized  to  collect  rents. 

—  Liabllity  of  corporation  on  contracts  of  agent. 

Cited  in  Haight  v.  Sahler,  30  Barb.  218,  holding  corporation  liable  on  contract 
under  hands  and  seals  of  individuals  describing  themselves  as  "building  com- 
mittee," when  act  authorized. 

Distinguished  in  Bank  of  Genesee  v.  Patchin  Bank,  19  N.  Y.  312,  holding  bank 
htble  on  indorsement  made  by  party  signing  as  cashier  and  in  regular  course  of 
business. 

—  Liability  of  state  or  manlcipality  on  contract  of  agent. 

Cited  in  State  v.  Allis,  18  Ark.  269,  holding  state  not  liable  in  action  on 
covenant  when  contract  executed  by  authorized  agents  under  their  private  seals. 

Distinguished  in  Detroit  v.  Jackson,  1  Dougl.  (Mich.)    106,  holding  city  liable 
on  parol  agreement  signed  by  agent  without  adding  principal's  name,  which  was 
revealed  in  body  thereof. 
^Liabilily  of  partnership  on  partner's  contract. 

Cited  in  Gram  v.  Seton,  1  Hall,  262,  sustaining  one  copartner's  right  to  bind 
firm  by  iostrument  under  seal  when  act  authorized  though  by  parol. 

Cited  in  note  in  28  L.R.A.  95,  on  power  of  partner  to  mortgage  partnership  real 
estate. 

Personal  liability  of  agents  on  representative  contracts. 

Cited  in  Kennedy  v.  Stonehouse,  13  N.  D.  232,  100  N.  W.  258,  3  A.  ft  E.  Ann. 
Cas.  217,  holding  agent  personally  liable  on  covenant  to  make  deed  in  unauthor* 
ized  contract  of  sale  of  land;  Taylor  v.  Nostrand,  134  N.  Y.  108,  31  N.  E.  246, 
holding  agent  who  contracts  in  excess  of  powers,  liable  on  warranty  of  authority, 
not  on  contract  itself;  Edings  v.  Brown,  1  Rich.  L.  255,  holding  party  who  exe- 
cutes instrument  for  another  personally  liable  thereon  when  principal  not  bound; 
Rollins  V.  Phelps,  5  Minn.  463,  Gil.  373,  holding  parties  signing  contract  in  their 
own  names  as  agents,  personally  liable  when  principal's  name  not  revealed  there- 
in: Ormsby  v.  Kendall,  2  Ark.  338,  holding  one  who  undertakes  to  contract  for 
others  personally  liable  when  failing  to  find  them  or  show  authority;  McArthur 
V.  I^dd,  5  Ohio,  514,  holding  party  who  executed  contract  as  for  himself  and 
others,  individually  liable  thereon,  unless  he  shdws  that  others  authorized  it  and 
are  living;  Brandreth  v.  Sandford,  1  Duer,  390  (dissenting  opinion),  on  liability 
of  signer  of  instrument  when  agency  and  principal's  name  previously  revealed; 
Duncan  v.  Niles,  32  111.  532,  83  A.  D.  293,  holding  contract  entirely  void  when  pur- 
porting to  be  executed  by  one  in  another's  behalf  when  act  unauthorized;  Stone 
V.  Wood,  7  Cow.  453,  17  A.  D.  529,  holding  party  making  covenant  as  agent  for 
another  individually  liable  when  signing  and  sealing  in  his  own  name;  Shelton  v. 
Darling,  2  Conn.  435,  holding  agent  liable  on  unauthorized  acceptance  of  bill  of 
exchange  when  he  fails  to  bind  principal;  Hicks  v.  Hinde,  9  Barb.  528,  6  How. 
Pr.  1,  holding  party  signing  draft  as  ''agent,"  not  personally  liable  when  princi- 
pal's name  disclosed  at  time;  Rossiter  v.  Rossiter,  8  Wend.  494,  24  A.  D.  62, 
holding  special  agent  making  note  in  principal's  name,  atone  liable  when  act  un- 
authorized; Cleaveland  v.  Stewart,  3  Ga.  283,  holding  persons  signing  note  which 
simply  describes  them  as  trustees  of  an  academy  personally  liable;  Bingham  v. 
Stewart,  13  Minn.  106,  Gil.  96,  holding  parties  who  signed  note  in  individual 
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names,  describing  themselves  as  trostees,  prima  facie  personally  liaUe  ttn 
Brown  v.  Johnson,  12  Smedes  4  M.  398,  51  A.  D.  118,  holding  agoii  paw. 
liable  upon  bond  executed  in  excess  of  aathoritj;  Deming  r.  Bullitt,  1  BiKkl 
holding  principal  not  liable  on  bond  executed  hy  agent  in  exeess  M  ntk^ 
though  latter  may  be;  Klopp  v.  Moore,  6  Kan.  27,  holding  partiw  wb  «!' 
deed  in  individual  names,  personally  liable  thereon,  when  failing  to  shot  ib 
ity;  Pumpelly  v.  Phelps,  40  N.  Y.  68,  100  A.  D.  483  (affirming  43  Bui « 
holding  grantor  describing  himself  as  trustee  without  stating  for  wbgn,  po& 
]y  liable  when  act  unauthorized. 

Cited  in  reference  notes  in  24  A.  D.  66,  as  to  when  agent  is  penoiitlh  bx^ 
11  A.  D.  30,  on  personal  liability  of  agents  upon  c<mtracts;  9  A.  D.  SS^obBl 
ity  of  one  who  signs  for  another  without  authority ;  50  A.  D.  793,  ob  paw^ 
liability  of  agent  on  contract  executed  without  authority;  26  A.  D.  584,«r" 
sonal  liability  of  agent  on  sealed  contract. 

Cited  in  note  in  22  A.  S.  R.  610,  as  to  whether  agent  failing  to  biad  pris^^ 
binds  himself. 

Distinguished  in  Plumb  v.  Milk,  19  Barb.  74,  denying  right  to  retoTWifi* 
party  contracting  as  agent  for  another  without  showing  prima  fade,  wiatrfiJ 
thority;  Aspinwall  v.  Torrance,  1  Lans.  381,  holding  one  who,  witbont  tntkn^ 
contracted  as  agent,  not  liable  as  principal,  when  other  party  knew  hit  hs 
power;  Jenkins  v.  Atkins,  1  Humph.  294,  34  A.  D.  848,  hoMmg  sgestiet^ 
ally  liable  on  contract  made  after  authority  revoked,  without  hi»  knotWp-p 
death  of  principal;  Delius  v.  Cawthom,  13  N.  C.   (2  Dev.  L.)  W,  M^!^ 
who  executes  bond  as  for  another  not  liable  thereon,  though  set  nMutlw* 
Hegeman  v.  Johnson,  36  Barb.  200,  denying  liability  in  contract  of  one  wfexiia 
out  authority,  purchased  property  at  judicial  sale,  as  agent,  in  mpfoaed  P"*^' 
name;  Preiss  v.  Le  Poidevin,  19  Abb.  N.  C.  123,  holding  party  whoewcoted*^ 
in  name  of  another  whom  she  impersonated,  liable  thereon  as  prtiiciiaJ,  b» 
agent  of  one  represented;  Sinclair  v.  Jackson,  8  Cow.  643,  hoWing  ****^* 
personally  liable  on  leases  made  in  principal's  name  when  authorised  so  to 
—  Corporate  agents  or  olBcers.  ^^ 

Cited  in  Whitney  v.  Johnson,  12  Wend.  369,  holding  party  who  ^^'^ 
member  of  building  committee  individually  liable  when  failing  to  show  ^'^^^ 
Spencer  v.  Toser,  16  Minn.  146,  Gil.  112,  sustaining  right  of  '«^*''^^?J^ 
trustee  who  assumed  to  contract  for  church,  when  failing  to  show  ^^'j^f'^ 
Skinner  v.  Dayton,  19  Johns.  613,  10  A.  D.  286,  holding  member  o'f****"^ 
dividually  liable  an  specialty  purporting  to  be  executed  by  him  for  ^^'^^^^^ 
act  unauthorixed;  Brockway  v.  Allen,  17  Wend.  40,  holding  »»^^^**^Jw^ 
note  describing  themselves  as  trustees  of  certain  society,  individually  b*** 
failing  to  plead  authority;  McCormick  v.  Seeberger,  73  III  App.  87,  holW^ 
son  who  assumes  to  contract  for  corporation  without  authority  li»^^  ''f  7^ 
caused  thereby;  Mott  v.  Hicks,  1  Cow.  513,  13  A.  D.  560  (dissenting 0P»«*^^ 
liability  of  party  indorsing  note  as  agent  to  one  knowing  that  **  ^  'Jj!  ^n   " 
corporate  act;  Drake  v.  Flewellen,  33  Ala,  106,  holding  party  wbo  ^^^^. 
secretary  of  specified  corporation  individually  liable  when  failing  to  show 
poration  could  bind  Itself;  Barker  v.  Mechanics'  F.  Ins.  Co.  3  Wend. 94, ■«  ^ 
note  in  which  maker  describes  himself  as  president  of  certain  ^'^^J^^ 
corporate  obligation  but  his  alone;  Hood  v.  Hallenbeck,  7  Him,  3«?,*^«^^ 
dividuals  who  signed  as  trustees  of  specified  corporation  not  personally  »^ 
note  bearing  corporate  seal  and  given  for  its  debt.  ^    ( 

Cited  in  notes  in  48  A.  S.  R.  916,  on  personal  liability  to  third  per^^^ 
assuming  without  authority  to  make  contract  for  corporation;  \%  ^*^' 
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3  L.R.A.  307,  on  personal  liability  of  corporate  directors  on  their  contract. 

Distinguished  in  Mott  v.  Hicks,  1  Cow.  513,  13  A.  D.  650,  holding  president  not 
personally  liable  on  note  executed  in  company's  name,  when  authority  not  ques- 
tioned; Walker  v.  Bank  of  State,  9  X.  Y.  582,  holding  party  accepting  draft  in 
corporate  name,  as  treasurer,  not  personally  liable  when  lack  of  authority  not 
shown. 

—  Municipal  agents  or  officers. 

Cited  in  Ives  v.  Hulet,  12  Vt.  314,  holding  town  officer  personally  liable  on 
contract  made  by  him  in  excess  of  power;  Underbill  v.  Gibson,  2  N.  H.  352,  9  A. 
D.  82,  holding  agent  who,  without  authority,  executed  written  contract  for  munici- 
pality, personally  liable  thereon;  Randall  v.  Van  Vechten,  19  Johns.  60,  10  A.  D. 
193,  holding  municipal  agents  not  personally  liable  on  contract  under  their  hands 
and  seals,  when  contracting  for  corporation. 

Distinguished  in  Episcopal  Church  v.  Varian,  28  Barb.  644,  holding  president 
of  township  board  of  trustees  not  personally  liable  on  bond  signed  as  such  when 
act  authorized. 

Questioned  in  White  v.  Madison,  26  N.  Y.  117,  26  How.  Pr.  481,  on  deputy's  lia- 
bility on  note  executed,  without  authority,  in  sheriff's  name. 

—  Members  of  partnerships. 

Cited  in  Gates  v.  Graham,  12  W^nd.  53,  holding  partner  individually  liable  on 
specialty  to  which  he  signed  firm  name  without  authority;  Wilcox  v.  Dodge,  12 
111.  App.  517,  holding  partner  individually  liable  on  unratified  specialty  made  by 
him  without  authority;  Weeks  v.  Mascoma  Rake  Co.  58  N.  H.  101,  holding  that 
partner  who,  without  authority,  affixes  seal  to  mortgage  executed  in  own  name  as 
firm's  agent  binds  himself  only. 
Action  by  corporation  on  contract  made  by  Its  agent. 

Cited  in  Welland  Canal  Co.  v.  Hathaway,  8  Wend.  480,  24  A.  D.  51,  holding 
that  corporation  suing  under  contract  made  between  its  agent  and  another  must 
establish  its  corporate  existence. 

Distinguished  in  St.  Andrew's  Bay  Land  Co.  v.  Mitchell,  4  Fla.  192,  54  A.  D. 
340,  holding  allegation  of  execution  by  agent  or  committee  unnecessary  in  decla- 
ration by  corporation  upon  contract  so  made. 
Parol  evidence  aflTecting  representative  contracts. 

Cited  in  La  Salle  Nat.  Bank  v.  Tolu  Rock  k  Rye  Co.  14  111.  App.  141,  holding 
parol  evidence  admissible  as  between  parties  to  explain  ambiguity  on  face  of  in- 
strument purporting  to  be  executed  in  representative  capacity;  Kean  v.  Davis,  20 
N.  J.  L.  425  (dissenting  opinion),  on  admissibility  of  parol  evidence  to  show  that 
draft  drawn  by  one  describing  himself  as  president  of  specified  corporation  was  not 
intended  as  personal  obligation. 

Distinguished  in  Emerson  v.  Ross,  17  Fla.  122,  denying  right  to  object  for  first 
time  on  appeal  that  administrator's  deed  was  admitted  in  evidence  without  show- 
ing power  to  execute. 
Proof  of  authority. 

Cited  in  note  in  81  A.  D.  777,  on  production  and  proof  of  power  of  attorney. 

7  AM.  DBC.  S83,  WARDELL  ▼.  FOSDICK,  13  JOHNS.  S25. 
Actions  tn  tort  against  vendor  for  misrepresentations. 

Cited  in  Hathaway  v.  Helmer,  25  Barb.  29,  holding  action  of  deceit  not  main- 
tainable when  no  damage  resulted;  Gallagher  v.  Brunei,  6  Cow.  346,  holding  action 
for  deceit  not  maintainable  by  vendor  selling  on  faith  of  defendant's  promise  to 


H.  466,  67  Atl.  663,  as  to  whether  deceit  U  maintainable  after  disaffirmance  of  con- 
tract; Mimroe  r.  Pritchett,  16  Ala.  765,  50  A.  D.  203,  holding  case  maintainable 
against  rendor  for  making  representations  as  true  which  are  in  fact  false,  though 
not  known  to  be  to;  Mahnrin  t.  Harding,  28  N.  H.  128,  59  A.  D.  401,  holding 
either  assumpsit  on  warranty  or  deceit  maintainable  bj  vendee  of  horse  sold  with 
warranty  induced  to  purchase  by  fraudulent  misrepresentations;  Hitchcock  t. 
Gothenburg  Water  Power  4  Irrig.  Co.  4  Neb.  (Unof.)  620,  95  X.  W.  638,  holding 
deceit  OMintainable  though  warranty  given. 

Cited  in  reference  note  in  39  A.  D.  733,  on  vendor's  liability  to  action  for  false 
afBrmationa. 
•»Aa  to  ^ality  of  chattels. 

Cited  in  Indianapolis,  P.  t  C.  R.  Co.  v.  Tyng,  63  N.  Y.  653,  holding  that  action 
for  deceit  lies  against  vendor  of  chattels  for  fraudulent  representations  as  to 
quality  relied  upon  though  warranty  given. 

Cited  in  note  in  11  L.R.A.  197,  on  action  for  deceit  and  fraudulent  representa- 
tion in  case  of  breach  of  warranty. 

—  As  to  land  generally. 

Cited  in  Neeson  v.  Bray,  46  N.  Y.  S.  R.  914,  19  N.  Y.  Supp.  841,  on  fraud  in 
sale  of  land  as  ground  for  action  of  deceit;  Carvill  v.  Jacks,  43  Ark.  439,  holding 
deceit  maintainable  for  misreprewntations  regarding  land  as  well  as  regarding 
personal  property;  Crandall  v.  Bryan,  5  Abb.  Pr.  163,  15  How.  Pr.  48,  holding 
deceit  maintainable  for  fraudulent  representations  regarding  land  as  well  as  re- 
garding cliattels ;  Ring  v.  Ogden,  45  Wis.  303,  holding  it  actionable  tort  to  fraudu- 
lently give  second  deed  to  defeat  first  vendee's  unrecorded  deed;  Wilson  v.  Higbce, 
62  Fed.  723,  holding  vendor  by  quitclaim  deed  liable  in  deceit  for  misrepresenta- 
tions inducing  purchase;  Andrus  v.  St.  Louis  Smelting  [  Ref.  Co.  130  U.  S.  643, 
32  L.  ed.  1054,  0  Sup.  Ct.  Rep.  645;  Wright  v.  Phipps,  90  Fed.  556,~-holding  that 
representations  of  vendor  made  in  good  faith  merge  in  covenants  of  warranty; 
Davis  V.  Moore,  9  Rich.  L.  215,  holding  case  not  maintainable  against  vendor  for 
refusal  to  execute  void  parol  agreement  to  sell  land,  though  he  never  intended  to 
perform ;  Krumm  v.  Beach,  96  N.  Y.  398,  holding  that  vendee  of  land  induced  to 
purchase  by  false  representation  may  elect  to  rescind  or  retain  and  recover  lor 
fraud. 
•»Aa  to  quality  or  value  of  land. 

Cited  in  Griffing  v.  Diller,  50  N.  Y.  8.  R.  435,  21  N.  Y.  S.  R.  407,  holding  vendor 
of  land  liable  in  deceit  for  fraudulent  representations  as  to  amount  of  rent  pro- 
duced by  land;  Livingston  v.  Peru  Iron  Co.  2  Paige,  390,  holding  that  vendor  of 
wild  land  induced  to  sell  by  fraudulent  representations  of  vendee  aa  to  its  char- 
acter may  have  conveyance  set  aside;  Hinton  v.  Scott,  1  Dudley  (Ga.)  245,  holding 
misrepresentations  as  to  value  and  quality  of  land  no  defense  to  action  for  par- 
chase  price;  Baker  v.  Ezzard,  Ga.  Dee.  pt.  2,  p.  112,  holding  fraudulent  misrepra- 
sentations  as  to  quality  of  land  sold,  actionable. 
•»Aa  to  quantity  of  land. 

Cited  in  Whitney  v.  Allaire,  1  X.  Y.  305,  holding  that  action  for  deceit  lies 
against  vendor  of  land  for  fraudulent  representations  as  to  its  territorial  extent; 
Green  v.  Collins,  86  N.  Y.  246,  40  A.  R.  531,  on  right  to  maintain  action  for  de- 
ceit against  vendor  for  misrepresentations  as  to  extent  of  his  rights;  Harlow  v. 
Green,  34  Vt.  379,  holding  case  maintainable  for  fraudulent  representationa  by 
vendor  of  land  as  to  quantity;  Newell  v.  Horn,  45  N.  H.  421,  holding  case  main- 
tainable against  vendor  of  land  for  fraudulent  misrepresentations  as  to  boundaries. 

—  Aa  to  tiUe  to  land. 

Citt'd  in  VYsrd  \\  U  iman,  17  Wend.  193^  bo14if|g  thit  ease  lies  against  grantor 


for  fraudulent  representation  that  lands  are  unencumbered  though  deed  covenants 
against  encumbrances;  Bums  v.  Dockray,  156  Mass.  135,  30  N.  E.  551,  holding 
tort  maintainable  for  fraudulent  misrepresentations  regarding  title  notwithstand- 
ing deed  contains  covenants;  Tyner  v.  Cotter,  67  Wis.  482,  30  N.  W.  782,  holding 
damages  recoverable  by  vendee  under  quitclaim  deed  for  vendor's  fraudulent  repre- 
sentations that  he  had  perfect  title;  Barnes  v.  Union  P.  R.  Co.  4  C.  C.  A.  199,  12 
U.  S.  App.  K  54  Fed.  87,  holding  refusal  of  vendor  of  land  to  give  covenants  of 
title  no  defeiit»e  to  action  for  damages  for  false  representations  relative  thereto. 

Distinguished  in  Peabody  v.  Phelps,  9  Cal.  213,  holding  deceit  not  maintainable 
by  vendee  in  possession  when  express  covenants  are  given  for  misrepresentation  re- 
garding naked  fact  of  title. 

7  AM,  BEC.  384,  KETCHUM  v.  EVERTSON,  13  JOHNS.  S59. 
What  required  of  vendor  under  agreement  for  conveyance. 

Cited  in  McCord  v.  Massey,  51  111.  App.  186,  holding  outstanding  inchoate  right 
of  dower  a  violation  of  contract  to  give  good  and  sufficient  deed  conveying  title; 
Garcelon  v.  Tibbetts,  84  Me.  148,  24  Atl.  797,  holding  agreement  to  sell  satisfied 
by  quitclaim  deed:  Kyle  v.  Kavanaugh,  103  Mass.  356,  4  A.  R.  560,  holding  that 
agrreement  to  convey  with  good  title  does  not  entitle  purchaser  to  warranty  deed ; 
Stanley  v.  Stanley,  2  N.  H.  364,  holding  obligation  to  procure  a  deed  or  bond  not 
fulfilled  without  actual  signature  and  sealing;  Fuller  v.  Hubbard,  6  Cow.  13,  IG 
A.  D.  423,  holding  conveyance  without  covenants  sufficient  to  satisfy  agreement  to 
convey  in  fee. 

Cited  in  reference  notes  in  26  A.  D.  626,  as  to  how  to  contract  to  give  "good 
deed"  is  satisfied;  16  A.  D.  428,  on  what  constitutes  satisfaction  of  contract  to 
convey  in  fee. 

Distinguished  in  Re  Hunter,  1  Edw.  Ch.  1,  holding  that  covenant  giving  lessee 
liberty  to  purchase  means  the  whole  title  free  from  dower;  LeRoy  v.  Beard,  8 
How.  451,  12  L.  ed.  1151,  authority  to  agent  to  execute  deeds  on  terms  deemed  by 
liim  most  advantageous,  etc.,  authorisses  a  covenant  of  seisin;  Bowen  v.  Vickers, 
2  N.  J.  Eq.  520,  35  A.  D.  516,  holding  that  in  general  equity  will  not  decree  specific 
performance  when  vendor  cannot  make  good  title. 
Remedy  when  contract  not  completely  performed. 

Cited  in  Peltier  v.  Sewall,  12  Wend.  386,  holding  that  one  who  has  fulfilled  his 
part  of  contract  may  recover  under  common  counts;  Wood  v.  Perry,  1  Barb.  114, 
holding  that  when  a  contract  has  been  waived  by  a  party  thereto  he  cannot  revive 
It;  Pierce  v.  Staub,  78  Conn.  459,  112  A.  S.  R.  163,  3  L.R.A.(N.S.)  785,  62  Atl. 
760,  holding  that  when  parties  by  their  conduct  have  annulled  their  contract  money 
paid  thereunder  by  one  may  be  recovered;  Pulling  v.  McGraw,  Freem.  Ch.  (Miss.) 
357,  holding  that  where  by  contract,  acts  are  to  be  mutual,  eitiier  party  may  aban- 
don on  failure  of  other  to  perform ;  Williams  v.  Walton,  9  Cal.  142,  holding  that 
arbitrators*  award  may  be  good  in  part  and  bad  in  part  or  void  in  toto;  Meade  v. 
St.  Louis  Mut.  L.  Ins.  Co.  51  How.  Pr.  1,  holding  that  beneficiary  may  recover 
premiums  paid  insurance  company  when  it  transfers  assets  to  another  company 
and  ceases  business;  Sadler  v.  Robinson,  2  Stew.  (Ala.)  520,  holding  that  equity 
has  no  jurisdiction  to  order  return  of  purchase  money  paid  under  land  contract 
procured  by  fraud;  Gillespie  v.  Battle,  15  Ala.  270,  holding  that  vendee  under 
parol  land  contract  cannot  avoid  paying  purchHse-money  note,  on  ground  that 
contract  is  void  by  statute  of  frauds. 

Cited  in  reference  notes  in  7  A.  D.  333,  as  to  what  is  sufficient  performance  of 
agreement  to  give  deed;  26  A.  D.  625,  on  necessity  of  averring  performance  or  offer 
thereof  by  plaintiff. 
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L.RJL  73,  on  Bervmnft  dishonesty  as  defeating  right  to  wages. 

DUtinguisbed  in  Hanlej  t.  Combs,  48  Or.  409,  87  Pac.  143,  holding  that  honest 
though  erroneous  rejection  of  part  of  goods  by  yendee  will  not  justify  reseiasion 
by  rendor. 

—  Rights  of  person  In  default  generally. 

Cited  in  Lawrence  t.  Simons,  4  Barb.  354,  holding  money  paid  in  accordance  with 
a  contract  not  recoverable  from  party  not  in  default;  Rice  v.  Bliss,  66  How.  Pr. 
186,  holding  deposit  by  tenant  for  faithful  performance  of  covenants  not  recorer- 
able  when  dispossessed  for  nonpayment  of  rent;  Alabama  Gold  L.  Ins.  Co.  r.  Gar- 
many,  74  Ga.  51,  holding  that  a  party  to  an  entire  contract  who  abandons  after 
partial  performance  cannot  recover  for  such  partial  performance;  Stephens  v. 
Beard,  4  Wend.  604,  holding  that  party  failing  to  saw  contract  quantity  of  lumber 
cannot  set  off  eompensation  therefor  against  claim  for  damages  for  amission  to 
saw  residue;  Haslaek  r.  Mayers,  26  X.  J.  L.  284,  holding  that  party  partly  per- 
forming an  entire  contract  and  wrongfully  refusing  to  perform  the  rest  cannot 
recover  for  part  performance;  Dey  v.  Dox,  9  Wend.  129,  24  A.  D.  137,  holding  that 
when  promise  of  one  party  is  consideration  for  the  promise  of  the  other  one  party 
not  performing  cannot  sue  the  other  for  damages. 

Cited  in  note  in  54  A.  D.  480,  on  recovery  for  work  and  materials  when  not 
furnished  in  time  or  manner  required  by  special  contract. 

—  Vendor's  right  to  resell  on  rendee's  default. 

Cited  in  Yock  v.  Mann,  57  W.  Va.  187,  49  S.  E.  1019,  on  right  of  vendor  under 
land  contract  to  rescind  on  vendee's  default  and  sell  to  another;  Neis  v.  O^rien, 
12  Wash.  358,  50  A.  S.  R.  894,  41  Pac.  59,  holding  that  when  vendee  of  hops  wron<r. 
fully  refuses  to  accept  same,  vendor  may  resell;  Davison  v.  Jersey  Co.  6  Hun,  470, 
holding  that  when  vendee  under  land  contract  inexcusably  refuses  to  perform, 
vendor  may  sell  to  another;  Jones  v.  Marsh,  22  Vt.  144,  holding  that  vendor 
under  contract  to  sell  chattels  may  resell  same  when  vendee  does  not  perform 
within  reasonable  time. 

—  Right  of  vendee  In  default  to  specific  performance. 

Cited  in  ^fahon  v.  Leech,  11  N.  D.  181,  90  N.  W.  807,  holding  that  specific  per- 
formance will  not  be  granted  purchaser  under  land  contract  who  by  negligence,  has 
waived  his  rights;  Havens  v.  Patterson,  43  N.  Y.  218,  holding  that  vendee  in  ex- 
ecutory land  contract  who  has  failed  to  make  all  payments  when  due,  as  requested, 
cannot  have  specific  performance. 

—  Right  of  vendor  not  In  default  to  retain  payments  made. 

Cited  in  Stratton  v.  California  Land  &  Timber  Co.  86  Cal.  353,  24  Pac^  1065, 
holding  that  vendor  under  land  contract  may  have  title  quieted  on  vendee's  de- 
fault without  returning  part  payments;  Odd  Fellows'  Sav.  Bank  v.  grander,  124 
Cal.  255,  56  Pac.  1109,  holding  that  vendor  under  land  contract  on  vendee's 
default  may  foreclose  vendee's  rights  and  retain  part  payments;  Roberts  v.  Yaw,  62 
Kan.  43,  61  Pac.  409.  holding  that  vendors  in  land  contract  on  vendee's  default 
may  have  title  quieted  without  returning  part  payments;  Estes  v.  Browning,  11 
Tex.  237,  60  A.  D.  238,  holding  that  vendee  in  land  contract,  by  refusing  to  per- 
form, forfeits  payments  made,  and  vendor  may  recover  land;  Gitt  v.  Redway 
Mfg.  Co.  20  Misc.  43,  45  N.  Y.  Supp.  329,  holding  that  specific  perfonnance  bv 
vendee  of  patent  right  of  contract  to  reconvey  if  in  default  will  be  decreed  thoi^ 
part  payment  has  been  made. 

—  Duty  of  vendor  In  default  to  restore  payments. 

Cited  in  Williamson  v.  Moore,  2  Disney  (Ohio)   30,  holding  that  a  party  to  s 


received;  Packer  v.  Button,  35  Vt.  188,  holding  payments  by  vendee  in  executorj' 
contract  to  purchase  recoverable  when  vendor,  before  time  of  performance,  disables 
himself  to  perform. 

Distinguished  in  Smith  v.  Rogers,  42  Hun,  110,  holding  that  vendee  in  land 
contract  may  recover  money  paid  thereunder  when  vendor,  before  vendee*s  default, 
sold  the  land;  Patterson  v.  Coats,  8  Blackf.  500,  holding  that  when  one  party  re- 
scinds a  contract  tlie  other  may  recover  money  paid  in  part  performance;  Davis 
V.  Hall,  52  Md.  C73,  holding  that  if  vendor  rescinds  a  land  contract  he  cannot 
retain  part  pa^onents. 

«-  Right  of  vendee  In  default  to  recover  hack  payments  made. 

Cited  in  Ashbrook  v.  Hite,  9  Ohio  St.  357,  75  A.  D.  468,  holding  resale  of  per- 
sonal property  after  default  of  purchaser  does  not  entitle  latter  to  recover  sum 
paid  on  contract;  Kane  v.  Jenkinson,  10  Nat.  Bankr.  Reg.  316,  Fed.  Cas.  No. 
7,607,  holding  that  assignee  in  bankruptcy  cannot  recover  a  partial  payment  by 
hankrupt  on  a  contract  of  purchase  which  he  failed  to  complete;  Monroe  t. 
Reynolds,  47  Barb.  574,  holding  that  if  seller  is  ready  to  perform,  but  buyer  neg- 
lects, the  latter  cannot  recover  partial  payments;  Webb  v.  Steiner,  113  Mo.  App. 
482,  87  S.  W.  618,  holding  that  earnest  money  cannot  be  recovered  by  vendee  who 
refuses  to  complete  contract ;  Lewis  v.  Craft,  39  Or.  305,  64  Pac.  809,  holding  that 
vendee  of  chattels  cannot  recover  part  payments  if  he  fails  to  perform  his  agree- 
ments; Gibbons  v.  Hayden,  3  Kan.  App.  38,  44  Pac.  445,  holding  that  purchaser 
of  chattels  who  advances  part  of  price  cannot,  on  inexcusably  refusing  to  accept 
same,  recover  money  advanced;  Kendall  v.  Young,  141  111.  188,  30  N.  £.  538, 
holding  that  vendee  of  chattels  who  refuses  to  complete  contract  cannot  recover 
part  payments;  M'Kee  v.  Miller,  4  Blackf.  222,  holding  that  one  failing  to  ad- 
vance money  to  buy  hogs  as  agreed  cannot  recover  a  partial  advance;  Jones  v. 
Marsh,  22  Vt.  144,  holding  that  vendee  under  entire  contract  to  purchase  personal- 
ty cannot  recover  a  part  payment  when  he  has  not  completed  contract ;  Plummer  v. 
Bucknam,  55  Me.  105;  Gray  v.  Gray,  2  J.  J.  Marsh.  21,  holding  money  not  recov- 
erable by  vendee  in  parol  land  contract  when  vendor  offers  to  perform;  Johnson 
V.  Puget  Mill  Co.  28  Wash.  515,  68  Pac.  867,  holding  that  vendee  in  possession 
under  parol  land  contract  cannot  avoid  same  and  recover  part  payments,  when 
vendor  not  in  default;  Ayer  v.  Hawkes,  11  N.  H.  148,  holding  that  vendee  in 
possession  under  verbal  land  contract,  who  refuses  to  perform  his  part,  cannot 
set  off  part  payments  in  action  for  use  and  occupation;  McKinney  v.  Harvie,  38 
Minn.  18,  8  A.  S.  R.  640,  35  N.  W.  668,  holding  that  when  vendor  under  parol 
land  contract  offers  to  perform,  vendee  refusing  to  perform  cannot  recover  ad- 
vance payments;  Hansbrough  v.  Peck,  5  Wall.  497,  18  L.  ed.  520,  holding  money 
paid  by  vendee  in  land  contract  not  recoverable  where  vendee  fails  to  perform  his 
part;  Lawrence  v.  Miller,  86  N.  Y.  131,  holding  that  vendee  in  default  under  land 
contract  cannot  recover  money  paid  though  vendor  after  the  default  sold  the 
land;  Downey  v.  Riggs,  102  Iowa,  88,  70  N.  W.  1091,  holding  that  purchaser  of 
land  who  fails  to  complete  payments  on  time  cannot  recover  the  payments,  though 
contract  silent  as  to  forfeitures;  Battle  v.  Rochester  City  Bank,  5  Barb.  414, 
holding  that  vendee  in  land  contract  who  has  inexcusably  made  default  in  pay- 
ments cannot  recover  payments  made;  Page  v.  McDonnell,  55  N.  Y.  299,  46  How. 
Pr.  290  (affirming  46  How.  Pr.  52),  holding  that  vendee  in  default  under  land  con- 
tract cannot  have  specific  performance  nor  recover  money  paid;  Steele  v.  Bond, 
32  Minn.  14,  18  N.  W.  830,  holding  that  money  paid  on  option  to  purchase  land  not 
exercised  in  time  cannot  be  recovered  back;  Wheeler  v.  Mather,  56  111.  241,  8  A.  R. 
683,  holding  that  vendee  under  land  contract,  inexcusably  in  default,  cannot  on 


feiture;  Green  v.  Green,  9  Cow.  46,  holding  that  vendee  under  land  contract  in 
default  on  his  pa^-ment^i  cannot,  on  vendor  resuming  possession,  recover  back  part 
pa\'nients;  Eames  v.  Der  Germania  Turn  Verein,  8  111.  App.  663,  holding  that 
vendee  under  land  contract  cannot  rescind  and  recover  part  pajrments  without 
showing  entire  breach  by  vendor;  Hill  v.  Grosser,  59  N.  H.  513,  holding  that 
vendee  under  land  contract  in  default  cannot  recover  part  payment  fnnn  vendor 
not  in  fault;  Brjson  v.  Crawford,  68  111.  362,  denying  recovery  of  payments 
made  by  vendee  under  land  contract  forfeited  by  its  terms  for  bis  default;  Lane 
V.  Shackford,  5  N.  H.  130,  denying  right  of  vendee  to  recover  payments  on  parol, 
land  contract  which  vendor  has  not  refused  to  carry  out. 

Cited  in  notes  in  50  A.  D.  680,  on  recovery  of  money  paid  on  contract  to  pur- 
chase; 30  L.R.A.  52,  on  right  of  party  rescinding  contract  to  recover  back  money 
paid. 

Distinguished  in  Baston  v.  CliflTord,  68  ill.  67,  18  A.  R.  547,  holding  that  when 
\'endor  and  vendee  are  both  in  default  under  land  contract,  and  vendor  rescinds, 
vendee  may  recover  part  payments. 

—  Right  of  vendor  in  defanlt  to  recover  pnrcshaae  money. 

Cited  in  Champlin  v.  Rowley,  13  Wend.  258,  holding  that  vendor  of  hay  who 
inexcusably  delivers  only  a  part  called  for  by  contract  cannot  recover  for  same; 
Paige  V.  Ott,  5  Denio,  406;  Mead  v.  Degolyer,  16  Wend.  632, — ^holding  that  vendor 
of  timber  to  be  paid  for  when  all  is  delivered  cannot  recover  on  quantum  meruit 
when  part  only  delivered;  McKnight  v.  Dunlop,  4  Barb.  36.  holding  that  vendor 
of  property  under  entire  special  contract  cannot  recover  for  any  of  goods  delivered 
without  full  performance;  D.  M.  Osborne  &  Co.  v.  Martin,  4  S.  D.  297.  56  X.  W. 
905,  holding  that  vendor  under  s|>ecial  contract  who  has  not  substantially  per- 
formed cannot  recover  for  any  part  of  property  delivered. 

Distinguished  in  Tipton  v.  Feitner,  20  N.  Y.  423,  holding  that  when  contract  of 
sale  is  divisible,  nonperformance  by  vendor  of  one  part  will  not  prevent  reeovery 
on  the  other. 

7  AM.  DEC.  S8S,  WEBB  v.  DUCKINGFIELD,  13  JOHNS.  »»0. 
Divialbllity  of  contracts  of  hiring. 

Cited  in  Wolfe  v.  Howes,  20  N.  Y.  197,  75  A.  D.  388,  holding  that  one  disabled  by 
Hickness  from  performing  entire  contract  for  personal  seri'ices  may  recover  on 
quantum  meruit, 

—  Of  Heamen. 

Cited  in  Jenkins  v.  Wheeler,  3  Keyes,  645,  2  Abb.  App.  Dec.  442,  37  How.  Pr. 
458,  holding  contract  to  pay  sea  captain  $150  a  month  to  make  a  vovage  indivisi- 
ble. 

Cited  in  reference  notes  in  38  A.  D.  278;  63  A.  D.  594,— on  seaman's  forfeiture 
of  wages  by  desertion. 

DiHtinguished  in  The  Hudson,  Olcott,  396,  Fed.  Cas.  No.  6,  831,  holding  that,  un- 
less contract  plainly  stipulates  that  hiring  of  seamen  by  the  month  is  for  definite 
period,  either  party  may  terminate  at  end  of  month. 
Construction  of  mariners*  contracta. 

Cited  in  McCarty  v.  The  City  of  New  Bedford,  4  Fed.  818,  holding  on  method 
of  construing  mariners'  contracts  in  common-law  courts. 

Criticized  in  The  Sarah  Jane,  1  Blatchf.  4  H.  401,  Fed.  Cas.  No.  12,.348,  holding 
tliat  admiralty  courts  will  not  enforce  shipping  articles  disadvantageous  to  tea- 
man, not  just  in  themselves  and  understood  by  him. 


Parol  evidence  to  vary  terms  of  sailors'  contracts  of  hiring. 

Distinguished  in  The  Triton,  1  Blatchf.  A  H.  282,  Fed.  Cas.  No.  14,181,  holding 
parol  proof  inadmissible  in  favor  of  shipowner  to  vary  voyage  described  in  shipping 
articles  in  action  for  seamen's  wages. 

Criticized  in  Knagg  v.  Goldsmith,  Gilpin,  207,  Fed.  Cas.  No.  7,872,  holding  entry 
of  sailor's  absence  in  log  book  indispensable  to  forfeit  his  wages  for  such  reason. 

7  AAf.  DEC.  300,  MONEIiL  v.  COLDEN,  13  JOHNS.  395. 
False  representations  in  sale. 

Cited  in  Dwight  v.  Chase,  3  111.  App.  67,  holding  actionable  fraudulent  repre- 
sentation that  business  yielded  $3,000  per  annum;  Dye  v.  Wall,  6  Ga.  684,  holding 
that  on  sale  of  slave  with  warranty,  which  sale  was  induced  by  fraud.,  vendee 
may  bring  action  for  deceit ;  Ring  v.'  Ogden,  45  Wis.  303,  holding  grantor  giving 
second  deed  to  land  in  forgetfulncss  of  first  not  liable  in  tort;  Durkin  v.  Cob- 
leigb,  156  Mass.  108,  32  A.  S.  R.  436,  17  L.R.A.  270,  30  N.  E.  474,  holding  that 
deceit  lies  for  falsely  representing  that  a  right  of  way  was  annexed  to  land  sold ; 
Brown  v.  Castles,  11  Cush.  348,  holding  mortgagee  who  induces  attaching  creditor 
of  mortgagor  to  give  up  lien  on  mortgaged  goods  by  false  claim  of  right,  liable 
in  deceit;  Carvill  v.  Jacks,  43  Ark.  464,  holding  deceit  with  regard  to  land  ac- 
companied by  damages  actionable;  Crandall  v.  Bryan,  6  Abb.  Pr.  162,  16  How. 
Pr.  48,  holding  fraudulent  representations  as  to  lands  to  vendee's  damage,  action- 
able; Ward  V.  Wiman,  17  Wend.  193,  holding  that  case  lies  against  grantor  for 
fraudulent  misrepresentation  that  lands  are  free  from  encumbrances,  though  deed 
contains  covenants;  Culver  v.  Avery,  7  Wend.  380,  22  A.  D.  686,  holding  public 
officer  liable  for  false  and  fraudulent  representation  as  to  goods  sold  by  him. 

Cited  in  reference  notes  in  7  A.  D.  374,  on  right  of  action  arising  from  fraudu- 
lent representations;  39  A.  D.  733,  on  vendor's  liability  to  action  for  false  affirma- 
tions; 37  A.  D.  406,  on  action  of  deceit  for  false  representations  in  sale  of  land. 

Cited  in  note  in  16  A.  R.  386,  as  to  what  false  representations  will  support 
action  for  deceit. 

—  As  to  title  or  possession. 

Cited  in  White  v.  Seaver,  25  Barb.  235,  holding  that  case  lies  when  vendor 
fraudulently  misrepresents  that  he  has  written  contract  of  sale  of  property; 
Grady  v.  Jafferes,  26  Fla.  743,  6  So.  828,  holding  fraudulent  misrepresentations 
of  vendor  of  land  that  he  had  purchased  of  another  actionable;  Barnes  v.  Union 
P.  R.  Co.  4  C.  C.  A.  199,  12  U.  S.  App.  1.  64  Fed.  87,  holding  false  representations 
as  to  title  made  in  sale  of  land  actionable  though  deed  contained  no  covenants; 
Wright  V.  Phipps,  90  Fed.  556;  Andrus  v.  St.  Louis  Smelting  &  Ref.  Co.  130  U.  S. 
643,  32  L.  ed.  1054,  9  Sup.  Ct.  Rep.  646, — holding  fraudulent  representations  as 
to  possession  of  land  sold  merged  in  covenants  of  warranty  and  quiet  possession; 
Gwinther  v.  Gerding,  3  Head,  197,  holding  that  case  lies  for  a  fraudulent  mis- 
representation as  to  title  of  land;  Whitney  v.  Allaire,  1  N.  Y.  306,  holding  fraud- 
ulent misrepresentations  as  to  title  of  real  estate  actionable  though  covenants  are 
given. 

Cited  in  note  in  2  A.  D.  79,  on  fraudulent  representations  by  vendor  of  land 
regarding  title  as  actionable. 

Distinguished  in  Peabody  v.  Phelps,  9  Cal.  213,  holding  fraudulent  representa- 
tions as  to  naked  fact  of  title  in  vendor  of  land  not  actionable  when  vendee  is  in 
possession  under  express  covenants. 

—  As  to  quantity  or  quality. 

Cited  in  Henderson  v.  Henshall,  4  C.  C.  A.  367,  7  U.  S.  App.  665,  64  Fed.  320, 
holding  tliat  case  will  lie  for  fraudulent  representations  of  vendor  of  land  as  to 


fraudulciit  repre«entations  of  v«ndor  of  land  as  to  quantity  of  same;  Johason  t. 
Brockelbank,  2  Hill,  L.  353,  holding  deceit  maintainable  when  vendor  of  slare 
falselr  represents  that  he  is  good  bricklayer;  Coon  v.  Atwell,  46  N.  H.  510,  hold- 
ing case  maintainable  for  false  statements  by  rendor  as  to  area  of  farm  and 
quantity  of  hay  usually  cut  thereon;  Newell  v.  Horn,  45  N.  H.  421,  holding  that 
<lpceit  lies  for  false  and  fraudulent  representations  as  to  boundaries  of  land  sold. 
Distinguished  in  Port  v,  Williams,  6  Ind.  219,  holding  misrepresentation  by 
vendor  as  to  quantity  of  land  sold  not  actionable  when  vendor  had  means  to  as- 
certain the  truth. 

—  As  to  cnrcdlt  of  third  person. 

Cited  in  Hathaway  v.  Helmer,  25  Barb.  29,  holding  false  representations  as  to 
another's  credit  not  actionable  unless  made  to  defraud  and  injury  inaued  from 
reliance  thereon;  Gallagher  v.  Brunei,  6  Cow.  346,  holding  knowingly  false  affir- 
mation as  to  credit  of  another  causing  injury  actionable. 
Necessity  of  pieadtiic  fraud. 

Cited  in  Addington  v.  Allen,  11  Wend.  374,  holding  that  fraud  will  not  be 
presumed  but  must  be  pleaded. 
Demurrer  to  pleadlnc  oontainlng  good  and  bad  counts. 

Cited  in  Freeland  ▼.  McCullough,  1  Denio,  414,  holding  plaintiff  entitled  to 
judgment  when  one  of  several  counts  demurred  to  is  valid;  Robrecht  v.  Marling, 
20  W.  Va.  765,  2  8.  £.  827;  Scott  v.  Peebles,  2  Smedes  &  M.  546;  Thompson  v. 
Boggs,  8  W.  Va.  63, — holding  that  demurrer  to  declaration  should  be  overruled 
if  one  count  is  good  though  the  others  are  bad. 
Measure  of  damages  for  fraud. 

Cited  in  reference  notes  in  61  A.  D.  201,  on  measure  of  damages  for  fraud  ia 
ftsles  of  real  or  personal  property;  52  A.  D.  75,  on  measure  of  damages  fcH*  breach 
of  warranty  of  quality  or  deceit  in  sale  of  chattel. 

Cited  in  notes  in  45  A.  D.  216;  18  A.  S.  R.  562, — on  measure  of  damages  for 
false  represents  tx^ns ;  8  L.R.A.(N.S.)  813,  on  measure  of  damages  for  fraudulent 
representations  in  sale  or  exchange  of  real  estate. 

7  AM.  DEC.  S9S,  PAIiMKR  v.  HAND,  IS  JOHNS.  4S4. 
Rights  of  seller  of  chattels. 

Cited  in  Fumiss  v.  Hone,  8  Wend.  247  (dissenting  opinion),  on  effect  of  non- 
payment of  consideration  for  chattels  sold  upon  passing  of  title  to  same;  Van 
Buskirk  v.  Purinton,  2  Hall,  601,  holding  that  delivery  of  goods  sold  conditionally 
to  one  as  agent  of  both  parties  to  hold  until  compliance  with  condition  does  not 
vest  title;  Fitch  v.  Beach,  15  Wend.  221,  holding  that  title  does  not  pass  by  un- 
loading part  of  lumber  contracted  to  be  sold ;  Fuller  v.  Bean,  34  N.  H.  290,  hold- 
ing a  sale  incomplete  to  pass  property  until  price  is  paid  or  secured  or  waived; 
Southwestern  Freight  A  Cotton  Press  Co.  v.  Stanard,  44  Mo.  71,  100  A.  D.  255, 
holding  that  when  nothing  is  said  as  to  payment,  sale  is  presumed  to  be  for  cash, 
and  vendor  may  refuse  to  deliver  without  payment. 

Cited  in  reference  notes  in  37  A.  D.  633,  on  vendor's  lien;  12  A.  D.  451,  as  to 
when  vendor's  lien  attaches. 

Cited  in  note  in  83  A«  S.  R.  452,  453,  on  lien  of  vendor  of  personalty. 

—  Under  contract  for  cash  payment. 

Cited  in  Decker  v.  Fumiss,  3  Duer,  291  (dissenting  opinion),  as  to  when  title 
passes  to  chattels  on  sale  for  cash;  Matthews  v.  Hobby,  48  Barb.  167,  holding 
that  when  chattels  are  sold  for  cash  a  bona  flde  purchaser  from  vendee  not  paying 


1.  ooz,  Boiaing  iDac  venaor  wno  repieviea  gooas  oecause  venaee  aia  noi  pay  me 
price  had  disaffirmed  the  sale  and  could  not  sue  for  price;  Lewis  v.  Craft,  39 
Or.  305,  64  Pac.  ^09,  holding  that,  under  contract  for  sale  of  goods  for  cash, 
tender  of  goods  by  vendor  on  payment  of  price  is  fulfilment  of  vendor's  agree- 
ment; Paul  V.  Reed,  52  X.  H.  136;  National  Ref.  &  Storage  Co.  v.  Miller,  7 
Phila.  97,  25  Phi  la.  Leg.  Int.  228, — holding  that  delivery  of  goods  in  expecta- 
tion of  immediate  payment  in  cash  is  conditional  only,  and  no  title  passes. 

Cited  in  note  in  13  L.R.A.(N.S.)   703,  on  right  of  bona  fide  purchaser  from 
vendee  of  goods  4old  for  cash,  but  delivered  without  payment. 
~~  Under  contract  to  pay  on  delivery. 

Cited  in  Baker  v.  Bourcicault,  1  Daly,  23,  holding  that  when  goods  are  shipped 
C.  O.  D.  title  does  not  pass  until  payment;  Daugherty  v.  Fowler,  44  Kan.  628, 
10  L.R.A.  314,  25  Pac.  40,  holding  that  goods  shipped  to  be  paid  for  on  arrival 
do  not  become  vendee's  property  when  not  paid  for;  Chase  v.  Jefferson,  1  Houst. 
(Del.)  257,  holding  that  where  goods  are  to  be  paid  for  on  delivery  such  payment 
is  a  condition  precedent  to  passing  of  property. 

—  Waiver  of  cash  payment. 

Cited  in  Wilmot  v.  Richardson,  7  Bosw.  570,  holding  that  a  seller  of  goods 
for  cash  who  accepts  vendee's  order  in  payment  waives  payment  in  cash  and  title 
passes;  Blossom  v.  Champion,  28  Barb.  217,  holding  that  one  who  delivers  goods 
to  vendee  without  requiring  cash  loses  his  lien  and  title  passes. 

Distinguished  in  Thompson  v.  Conover,  32  N.  J.  L.  466,  holding  delivery  of  part 
of  com  sold  without  requiring  payment  waiver  of  same  and  title  passes; 
Buck  V.  Grimshaw,  1  Edw.  Ch.  140,  holding  that  delivery  of  part  of  goods  sold  for 
cash  without  requiring  payment  passes  title  to  part  delivered;  Chapman  v.  Lath- 
rop,  6  Cow.  110,  16  A.  D.  433,  holding  that,  though  goods  are  sold  to  be  paid  for 
in  cash,  the  condition  is  waived  by  delivery  without  payment. 

Limited  in  Ives  v.  Humphreys,  1  £.  D.  Smith,  196,  holding  that  when  a  vendor 
voluntarily  delivers  goods  without  requiring  payment,  title  passes. 
~-  Under  contract  for  payment  by  note. 

Cited  in  Bainbridge  v.  Caldwell,  4  Dana,  211,  holding  that,  on  sale  of  goods 
for  a  note,  delivery  of  note  and  of  goods  are  to  be  simultaneous;  Russell  v. 
Minor,  22  Wend.  659,  holding  that,  where  chattels  were  to  be  delivered  on  pay- 
ment by  note,  title  does  not  pass  on  part  delivery  where  note  was  not  given; 
McGraw  v.  Pulling,  Freem.  Ch.  (Miss.)  357,  holding  that  on  sale  of  goods  to  be 
paid  for  by  notes  title  does  not  pass  by  mere  delivery  of  the  goods  if  made  con- 
ditional on  future  delivery  of  the  notes. 

—  Waiver  of  note  In  payment. 

Cited  in  Smith  v.  Lynes,  5  S.  Y.  41,  holding  that  vendor  who  sells  goods,  to 
be  paid  for  by  notes,  waives  the  condition  by  delivery  without  requiring  them. 

—  Sale  on  credit. 

Cited  in  Hamburger  v.  Rodman,  9  Daly,  93,  holding  that  delivery  of  part  of 
goods  told  on  credit  does  not  prevent  seller  retaining  balance,  on  buyer  becoming 
insolvent;  Millhiser  v.  Erdroan,  98  N.  C.  292,  2  A.  S.  R.  334,  3  S.  E.  521,  holding 
that,  where  vendor  shipped  goods  to  be  paid  for  by  vendee's  notes  on  arrival,  no 
title  passes  when  vendee  does  not  send  the  notes;  Kearney  Mill  &  Elevator  Co. 
V.  Union  P.  R.  Co.  97  Iowa,  719,  59  A.  S.  R.  434,  66  N.  W.  1059,  holding  that  a 
seller  of  goods  on  credit  may  stop  the  goods  in  transit  where  buyer  is  insolvent. 

Distinguished  in  White  v.  Adkins,  18  Ala.  636,  holding  that,  on  sale  of  slaves 
for  credit,  delivery  of  one  half  unconditionally  passes  title. 
Am.  Dec.  Vol.  I.— 75. 


—  Pajment  as  condition  of  title  passing. 

Cited  in  Mclrer  v.  WilliamsonHalsell-FnLzier  Ck>.  (Okla.)  13  L.RJL(N^) 
096,  92  Pac.  170,  holding  that,  until  payment,  Tendee  has  no  attachable  interest 
in  goods  sold  and  delivered  on  condition  that  title  shall  not  pass  until  paTment. 

Distinguished  in  Ballard  v.  Burgett,  47  Barb.  646,  holding  that  owner  agreeing 
to  sell  chattels,  title  to  remain  in  him  until  paid  for,  may  replevin  from  bona 
fide  purchaser  of  his  vendee. 

I  AM.  DEC.  S95,  VAX  TALKIXBUIIGH  T.  WATSON,  IS  JOEINS.  480. 
Llabllltj  for  necesaarles. 

Cited  in  Forsyth  v.  Ganson,  6  Wend.  558,  holding  that  assumpsit  will  lie  by 
stranger  for  necessaries  furnished  one  whom  defendant  was  legally  obligated  to 
maintain. 

Cited  in  reference  note  in  40  A.  D.  625,  as  to  what  are  necessaries. 

—  Inability  of  Infant. 

Cited  in  Blackburn  v.  Hawkins,  6  Ark.  50,  holding  that  legacy  to  son  payable 
on  reaching  maturity  may  be  anticipated  when  son  is  unable  to  support  himself 
meanwhile. 

—  To  Infant  child,  parentis  liability. 

Cited  in  Kelaher  v.  McCahill,  26  Hun,  148,  on  duty  of  parent  to  support  child; 
Hillsborough  v.  Deering,  4  K.  H.  86,  holding  parent  bound  to  support  unemsnei* 
pated  children  as  long  as  he  has  any  means  whatever  to  do  it;  Pidgin  v.  Cram, 
8  N.  H.  550,  holding  parent  not  liable  for  necessaries  furnished  child,  unless 
guilty  of  palpable  omission  of  duty;  Kelley  v.  Davis,  49  N.  H.  187,  6  A.  R.  499, 
holding  parent  not  chargeable  for  necessaries  furnished  by  stranger  to  minor 
child,  except  upon  promise  of  parent,  express  or  implied,  to  pay  for  them: 
Tomkins  v.  Tomkins,  11  N.  J.  £q.  512,  holding  parent  liable  for  necessaries 
furnished  infant  child  when  he  fails  to  do  so  himself;  Poock  y.  Miller,  1  Hilt 
108,  holding  person  attempting  to  charge  parent  for  necessaries  must  be  ac- 
quainted with  circumstances  at  his  peril;  Gordon  v.  Potter,  17  Vt.  348,  holding 
parent  not  liable  for  necessaries  furnished  minor  child  unless  furnished  by  his 
authority,  express  or  implied;  East  Hartford  v.  Pitkin,  8  Conn.  393,  on  liability 
of  father  for  support  of  infant  child;  Champlin  t.  Champlin,  Hoffm.  Ch.  55,  on 
right  of  third  parties  supporting  a  minor  to  recover  from  his  father;  Manning 
V.  Wells,  8  Misc.  646,  29  N.  Y.  Supp.  1044,  holding  father  liable  for  necessaries 
furnished  destitute  infant  child  driven  from  home;  Manning  v.  Wells.  8  Misc. 
646,  29  y.  Y.  Supp.  1044,  holding  father  liable  for  necessaries  furnished  to  infant 
son  who  was  driven  from  home  and  destitute;  Manning  t.  Wells,  85  Hun,  27,  32 
N.  Y.  Supp.  601,  holding  father  liable  for  necessaries  furnished  to  destitute  son 
who  was  driven  out  by  him ;  Clark  v.  Gotts,  1  111.  App.  454,  holding  father  liable 
for  necessaries  furnished  infant  daughter  whom  he  had  left  destitute;  Parker  v. 
Tillinghast,  19  Abb.  N.  C.  190,  holding  father  liable  for  ck>thing  furnished  son 
sent  to  distant  school,  and  not  properly  supplied  by  father;  Porter  t.  Powell. 
79  Iowa,  151,  18  A.  S.  R.  353,  7  L.ILA.  176,  44  N.  W.  295,  holding  father  liable 
for  medical  services  to  infant  daughter  living  30  miles  from  her  father's 
house;  Ketchem  v.  Msrsland,  18  Misc.  450,  42  N.  Y.  Supp.  7,  holding  filling  in- 
fant's teeth  not  sudden  and  urgent  necessity  for  which  dentist  can  charge  father: 
McGoon  V.  Irvin,  1  Pinney  (Wis.)  526,  44  A.  D.  409,  holding  that  what  are 
necessaries  for  which  father  is  liable  will  depend  somewhat  on  his  wealth: 
Kaymond  v.  Loyl,   10  Barb.  483,  holding  father  not  liable  for  necessaries  to 


laiaer  not  liable  for  support  of  child  by  another  when  he  was  willing  to  support 
him  in  his  own  house;  Clinton  v.  Rowland,  24  Barb.  634,  holding  father  not 
hable  for  clothing  furnished  child  without  showing  that  father  neglected  his 
duty;  Eitel  v.  Walter,  2  Bradf.  287,  holding  father  who  has  not  refused  to  care  for 
his  child  not  liable  for  necessaries  furnished  by  another;  Henry  v.  Betts,  1 
Hilt  166,  holding  action  not  maintainable  against  father  for  clothes  furnisheil 
minor  child  who  was  provided  for  by  father;  Carney  v.  Barrett,  4  Or.  171, 
holding  father  not  liable  for  board  furnished  able-bodied  son  against  protest  of 
father;  Girls*  Industrial  Home  v.  Fritchey,  10  Mo.  App.  344,  liolding  esUte  of 
insane  mother  liable  for  necessaries  furnished  infant  child  by  one  with  whom 
mother  while  sane  had  placed  child. 

Cited  in  reference  notes  in  44  A.  D.  715,  on  father's  liability  for  maintenance 
of  child;  36  A.  D.  640;  20  A.  R.  403,— on  liability  of  father  for  necessaries 
furnished  minor  child. 

Cited  in  notes  in  12  L.RJl.  861,  on  common-law  duty  of  father  to  support  his 
child;  64  A.  D.  279,  on  recovery  from  parent  for  necessaries  furnished  by  third 
person  to  child  where  omission  on  parent's  part;  74  A.  D.  780,  781,  as  to  when 
child's  authority  to  purchase  necessaries,  or  parent's  contract  to  pay,  will  be 
implied. 

Distinguished  in  Re  Ryder,   11  Paige,   185,  holding  mother,  though  wealthy, 
not  compellable  to  furnish  able-bodied  son,  twenty  years  of  age,  means  to  ob- 
tain professional  education. 
-Toadalt  child. 

Cited  in  Crane  v.  Baudouine,  55  N.  Y.  256,  holding  that  a  request  by  a  father 
to  a  physician  to  attend  a  child  of  full  age  does  not  imply  a  promise  to  pay  for 
his  services;  Townsend  v.  Bumham,  33  N.  H.  270,  holding  father  not  chargeable 
for  supplies  furnished  son  who  is  of  age,  unless  he  has  given  authority  to  obtain 
credit. 

—  Toward. 

Cited  in  Nicholson  v.  Spencer,  11  Ga.  607,  holding  that  burden  of  proof  was 
on  one  furnishing  infant  necessaries  to  show  that  guardian  had  neglected  his 
duty. 

—  To  Infant  children  In  charge  of  divorced  wife. 

Cited  in  Fitter  t.  Fitler,  2  Pbila.  372,  14  Phila.  Leg.  Int.  348,  holding  husband 
not  liable  for  necessaries  fumiahed  by  wife  to  their  infant  son  when  she  has 
wrongfully  deserted  her  husband;  Gilley  v.  Gilley,  79  Me.  292,  1  A.  S.  R.  307, 
9  Atl.  623,  holding  father  liable  for  necessaries  furnished  by  his  divorced  wife 
to  their  infant  child  when  decree  made  no  provision  for  its  custody  or  for 
alimony. 

—  To  married  woman. 

Cited  in  Ramsey  v.  Ramsey,  121  Ind.  215,  6  L.R.A.  682,  23  N.  E.  69,  holding 
that  divorced  wife  cannot  recover  of  husband  for  necessaries  voluntarily  fur- 
nished their  infant  child  whom  father  has  not  refused  to  support;  Walker  v. 
Laighton,  31  N.  H.  Ill,  holding  husband  deserting  family  liable  for  necessaries 
furnished  them. 

—  To  slave. 

Distinguished  in  Force  v.  Hainea,  17  N.  J.  L.  385,  holding  master  not  liable  to 
third  person  for  necessaries  furnished  slave  whom  master  has  refused  to  sup- 
port. 

—  To  pauper. 

Citad  in  French  v.  Benton,  44  N.  H.  28,  holding  town  not  liable  for  medical 
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MTTice*  to  pauper,  thoogfa  be  was  taken  soddenlj  ill  ao  that  oreraeen  eod4  a: 
be  applied  to. 

7  AM.  DEC.  S9«,  B.%XCROFT  t.  WARDWEUi,   tZ  JOHXS.  4S9. 

Remedies  of  owner  against  ocenpnnt  of  land  or  idmttels. 

Cited  in  reference  note  in  19  A.  D.  290,  on  liabilitj  of  oompant  of  land. 

Cited  in  note  in  89  A.  D.  428,  on  assumpsit  not  bein*  proper  aeCisn  to  ^ 
title. 

Distinguished  in  Rider  t.  Union  India  Robber  Co.  28  X.  Y.  379,  holdiBg  ftmt 
using  another's  chattels  liable  for  use  of  same. 
— >  .\ctlon  for  use  and  occnpntlon  generally. 

Cited  in  Butler  t.  Copies,  4  Ohio,  205,  19  A.  D.  612,  holding  that  maa^ 
for  use  and  occupation  will  not  lie  to  reooTer  mesne  profits  after  lecmefy  = 
ejectment;  Featberstonhaugh  v.  Bradshaw,  1  Wend.  134,  holding  that  n— pi" 
for  use  and  occupation  will  not  lie  against  tenant  holding  over  when  ptoeeedaf 
are  instituted  to  oust  him;  Perrine  t.  Hankinson,  11  X.  J.  L.  181,  holding  tk' 
proof  of  a  demise  or  special  agreement  except  bj  deed  will  not  prerent  a  nem^ 
for  use  and  occupation. 

Cited  in  reference  note  in  20  A.  D.  447,  as  to  when  aetion  for  nse  aad  c 
cupation  lies. 

Cited  in  note  in  23  A.  D.  407,  on  assumpsit  for  use  and  occupation. 
^  Xecesslty  of  relation  of  landlord  and  tenant. 

Cited  in  Baxter  t.  West,  5  Daly,  460;  Fox  v.  Corey,  41  Me.  81 ;  Ccntnl  M> 
Co.  T.  Hart,  124  Mass.  123;  Brewer  r.  Craig,  18  N.  J.  L.  214;  Scmles  r.  Aadmor. 
26  MiHS.  04;  Howe  v.  Russell,  41  Me.  446;  Sampson  t.  Shaeffer,  3  CsL  m 
Byrd  v.  Chase,  10  Ark.  602, — holding  assumpsit  for  use  aad  oecnpatioa  9* 
maintainable  unless  relation  of  landlord  and  tenant  existed  between  the  psiti^. 
McClaskey  v.  Miller,  72  Pa.  151;  Richey  y.  Hinde,  6  Ohio,  371,— holding  tan 
action  for  use  and  occupation  lies  only  when  a  tenancy  ia  established;  Sylvvs^ 
V.  Ralston,  31  Barb.  286,  holding  conventional  relation  of  landlord  and  Xtm:: 
necessary  to  autliorize  action  for  use  and  occupation;  Hall  r.  Sonthattyd.  IJ 
Barb.  32,  holding  that  action  for  use  and  occupation  lies  only  when  rektisi  ^ 
landlord  and  tenant  exists;  Hurd  t.  Miller,  2  Hilt.  540,  hohUng^  action  for  «r 
nnd  occupation  maintainable  only  where  relation  of  landlord  exiata  loaaM  « 
ngreement,  express  or  implied ;  Jennings  t.  Alexander,  1  Hilt.  154,  boldiqg  aeti« 
for  use  and  occupation  not  maintainable  unless  there  is  agreement  f or  me  tf 
premises,  express  or  implied ;  Folsom  v.  Carli,  6  Minn.  420,  Gil.  284,  80  A.  D.  ^al 
holding  assumpsit  for  use  and  occupation  not  maintainable  where  poaaesnoa  i« 
adverse  and  relation  of  landlord  and  tenant  did  not  exist. 

Cited  in  reference  note  in  31  A.  8.  R.  216,  on  action  for  use  and  occnpatisB  fjm% 
only  where  relation  of  landlord  and  tenant  exists. 

—  Against  tenant. 

Cited  in  Greaton  v.  Smith,  1  Daly,  380,  holding  tenant  in 
void  parol  agreement  to  receive  lease  not  liable  for  rent  while  so 
when  landlord  refuses  to  perform. 

—  Against  subtenant. 

Cited  in  Kiersted  v.  Orange  &  A.  R.  Co.  69  N.  Y.  343,  25  A.  R.  199,  55  Hov. 
Pr.  51  (reversing  1  Hun,  151,  3  Thomp.  k  C.  662),  holding  subtenant  not  liaUe 
to  action  for  use  and  occupation. 

Cited  in  note  in  15  A.  D.  544,  on  remedies  by  lessor  against  anbleaacea. 
'—  Against  trespasser. 

Cited  in  Edmonson  v.  Kite,  43  Mo.  176,  holding  that  a  trespasser  esaaot  le 
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sued  lor  use  and  occupation,  nor  can  tne  tort  be  waived;  Hathaway  v.  Kyan, 
35  Cal.  188,  holding  that  owners  of  a  wharf  occupied  by  trespassing  vessel 
cannot  sue  its  owner  for  use  and  occupation.. 

—  Against  vendee  generally. 

Cited  in  Johnson  v.  Beauchamp,  9  Dana,  125,  holding  vendee  in  possession 
under  contract  to  purchase  and  not  in  default  not  liable  for  rent;  Harris  v. 
Frink,  49  N.  Y.  24,  10  A.  R.  318,  holding  that  vendee  in  possession  of  land 
under  parol  contract  and  not  in  default,  on  ouster  by  vendor,  may  recover  value 
of  crops  converted;  Whittier  v.  Stege,  61  Cal.  238,  holding  ejectment  maintain- 
able against  vendee  in  possession  under  contract  of  sale  which  he  has  repudiated ; 
United  States  v.  Ball,  31  Fed.  667,  on  liability  in  trespass  of  vendee  in  possession 
of  land  under  contract  of  purchase  for  waste;  Lyford  v.  Putnam,  35  N.  H.  563, 
holding  trespass  maintainable  against  vendee  entering  upon  land  under  contract 
of  purchase  which  he  refuses  to  perform,  and  cutting  down  trees. 

—  Action  for  use  and  occupation  against  vendee. 

Cited  in  Hough  v.  Birge,  11  Vt.  190,  34  A.  D.  682,  holding  action  for  use  and 
occupation  not  maintainable  against  vendee  in  possession  under  contract  of  sale 
which  is  not  executed  because  of  vendor's  failure  of  title;  Carpenter's  Case,  6 
Ct.  CI.  156,  holding  one  entering  land  under  contract  to  purchase  not  liable  for  use 
nnd  occupation  on  failure  to  complete  purchase ;  Kaas's  Estate,  2  Pa.  Co.  Ct.  55, 
on  right  of  vendor  in  contract  of  sale,  who  fails  to  perfect  title,  to  sue  vendee  for 
use  and  occupation;  Bardsley's  Appeal,  20  W.  N.  C.  90,  holding  that  vendor 
in  contract  of  sale  of  land  who  fails  to  perfect  his  title  cannot  sue  for  use  and 
occupation;  Harle  v.  McCoy,  7  J.  J.  Marsh.  318,  23  A.  D.  407,  on  right  to  main- 
tain action  for  use  and  occupation  against  vendee  in  possession  under  contract  for 
sale  of  land;  Rogers  v.  Wiggs,  12  B.  Mon.  504,  holding  assumpsit  for  use  and 
occupation  not  maintainable  against  vendee  entering  into  possession  under  his 
purchase;  Jones  v.  Tipton,  2  Dana,  295,  holding  action  for  use  and  occupation  not 
maintainable  as  between  vendor  and  vendee;  Woodbury  v.  Woodbury,  47  N.  H.  11, 
SO  A.  D.  555;  Clough  v.  Hosford,  6  N.  H.  231, — ^holding  that  vendor  has  option 
to  sue  vendee  in  possession  of  land  under  contract  of  purchase,  either  for  u-^e 
and  occupation  or  trespass,  when  vendee  refuses  to  perform ;  IklcXair  v.  Schwartz. 
16  111.  24,  holding  ejectment,  not  use  and  occupation,  proper  remedy  when  vendee 
in  possession  under  contract  of  sale  refuses  to  perform. 

7  AM.  D£C.  308,  JACKSON  v.  MOORE,   13  JOHNS.  513. 
Presnmptlon  of  conveyance. 

Cited  in  Abrams  v.  Rhoner,  44  Hun,  507,  holding  that  when  vendees  of  land 
never  took  or  claimed  possession,  and  vendor  subsequently  sold  to  others  who  held 
undisturbed  for  ninety  years,  a  reconveyance  will  be  presumed;  Blake  v.  Davis, 
20  Ohio,  231,  holding  that  where  joint  owners  had  agreed  to  make  partition,  and 
possession  was  thereafter  held  in  severalty,  deeds  of  conveyance  will  be  presumed 
to  have  been  executed;  French  v.  Edwards,  21  Wall.  147,  22  L.  ed.  534,  7  Legal  Gaz. 
273,  holding  that  presumption  is  that  trustee  who  could  not  convey  to  cestui  que 
tru9i  because  condition  warranting  it  never  arrived,  reconveyed  to  settler. 

Distinguished  in  Kinsman  v.  Loomis,  11  Ohio,  475,  on  presumption  of  convey- 
ance by  trustee  to  cestui  que  trust  in  possession. 
Adverse  possession  of  land. 

Cited  in  note  in  35  L.R.A.  836,  837,  on  adverse  possession  by  donee  under  parol 
^ift. 
Continuity  of  adverse  possession. 

Cited  in  Reformed  Church  v.  Schoolcraft,  65  N.  Y.  134,  holding  that  incorporat- 


Oft  tociecy  oouid  tmcK  on  to  lu  »a verse  poAsessioii  cnat  oi  society  oerore  mcoipora- 
tioo;  Slierin  t.  Brmckett,  86  Minn.  152,  30  N.  W.  551,  bolding  ooBtinuitj  of  adrene 
ponenloa  not  interrupted  by  poceession  of  tenant  of  adverse  possessor. 
Effect  of  sabaequent  disability  on  rnnnins  of  limitations. 

Cited  in  Harris  t.  MeGovem,  09  U.  8.  101,  25  L.  ed.  317;  Swearingen  ▼.  Robert- 
son, 39  Wis.  462;  Wade  t.  Doyle,  17  Fla.  522;  Ottinger  v.  Straaburger,  33  Hun, 
466;  Messinger  t.  Foster,  115  App.  Dir.  689,  101  N.  Y.  Supp.  387,— holding  that, 
where  adverse  possession  begins  to  run  in  lifetime  of  ancestor,  it  is  not  arrested  by 
infancy  of  heir;  Cole  y.  Jessup,  2  Barb.  309,  holding  that  when  limitations  begin 
to  run  against  citixen  returning  to  the  state  it  is  not  impeded  by  any  subsequent 
disability. 

Cited  in  reference  notes  in  12  A.  D.  669;  16  A.  D.  292;  18  A.  D.  649;  28  A.  D. 
467,— on  effect  of  subsequent  disability  to  stop  running  of  limitations;  44  A.  D. 
329,  on  necessity  that  disability  to  prevent  running  of  limitations  existed  at  time 
cause  of  action  accrued;  44  A.  D.  159,  on  continuance  of  running  of  statute  of 
limitations  notwithstanding  intervening  disability. 

Cited  in  notes  in  16  £.  R.  C.  153,  on  disability  to  sue  as  affecting  running  of 
statute  of  limitations;  36  A.  D.  68,  on  effect  of  infancy  on  limitation  of  actions; 
11  A.  8.  R.  342;  25  L.  ed.  U.  S.  318,--on  effect  of  disability  occurring  after  sUt- 
ute  of  limitations  begins  to  run. 

Distinguished  in  Conyers  v.  Kennon,  1  Ga.  379,  holding  that  limitation  does  not 
begin  to  run  against  action  to  recover  property  of  intestate  until  granting  of  ad- 
ministration. 

7  AM.  DEC.  S99,  JACKSON  t.  GOES,  IS  JOHNS.  518. 
Presumption  of  Identity  from  Identity  of  name. 

Cited  in  Kelly  v.  Valney,  5  Clark  (Pa.)  300,  2  Am.  L.  Reg.  499,  holding  identity 
of  name  prima  facie  evidence  of  identity  of  person;  McClaskey  v.  Barr,  47  Fed. 
154;  Kimball  v.  Davis,  19  Wend.  437;  Jackson  ex  dem.  Woodruff  v.  Cody,  9  Cow. 
140;  Jackson  ex  dem.  Bogert  v.  King,  5  Cow.  237,  15  A.  D.  468, — holding  that  in 
ejectment  identity  of  name  of  privy  of  party  with  that  of  patentee  is  prima  facie 
evidence  of  title;  Doe  ex  dem.  Terrell  v.  Deane,  Ga.  Dec.  pt.  1  p.  140,  holding  that 
in  ejectment  identity  of  name  of  party  with  name  of  grantee  in  deed  is  presump- 
tive evidence  of  identity  of  person;  Hatcher  v.  Rocheleau,  18  N.  Y.  86,  holding 
identity  of  name  prima  facie  evidence  that  defendant  is  same  person  sued  by 
that  name  in  another  state;  Hartshorn  v.  Metropolitan  L.  Ins.  Co.  55  App.  Div. 
471,  67  N.  Y.  Supp.  13,  holding  record  of  baptism  prima  facie  evidence  of  identity 
of  baptised  person  with  person  of  same  name;  Clark  v.  Pearson,  53  Ga.  496,  hold- 
ing identity  of  name  of  plaintiff  with  that  of  person  whose  estate  was  probated 
prima  facie  evidence  of  identity  of  person;  Jennings  v.  Newman,  52  How.  Pr. 
282,  holding  identity  of  person  named  in  mechanic's  lien  claim  with  claimant 
presumed  from  identity  of  name. 

Cited  in  note  in  17  L.R.A.  824,  on  presumption  of  identity  of  person  from  iden- 
tity of  name. 
Parol  OTldence  to  explain  mistake  or  ambiguity  in  name. 

Cited  in  Meadows  v.  Barry,  Ga.  Dec.  pt.  1,  p.  80,  holding  mistake  in  Christisn 
name  of  grantee  explainable  by  parol;  Northwestern  Fire  Extinguisher  Co.  v. 
Philadelphia  Fire  Extinguisher  Co.  10  Phila.  227,  31  PhiU.  Leg.  Int.  148,  Fed.  Cas. 
No.  10,337,  6  Legal  Gaz.  132,  holding  patent  not  rendered  invalid  by  mistake  in 
Christian  name  of  patentee,  if  identity  is  otherwise  established;  Hazlip  v.  Noland, 
6  Smodofl  A  M.  294,  holding  parol  evidence  admissible  to  explain  latent  ambiguity 
in  deed  arising  because  there  are  two  creeks  having  same  name  as  one  used  as  call; 
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lliams  ▼.  Carpenter,  28  Mo.  453,  holdiog  parol  evidence  inadmissible  in  eject- 
nt  to  sbow  that  land  office  certificate  was  mistakenly  issued  to  Louis  instead  of 

Joseph  LAcroix;  same  case  on  later  appeal  in  42  Mo.  327,  holding  parol  evi- 
nce admissible  to  show  that  Louis  Lacroix  did  not  exist,  and  that  Joseph  was 
tended;  Stockton  ▼.  Williams,  1  Dougl.  (Mich.)  546,  holding  parol  evidence  ad- 
ssible  to  show  which  of  two  persons  of  same  name  is  one  intended  to  be  benefited 

treaty. 

Cited  in  note  in  16  L.R.A.  322,  on  parol  evidence  of  mistake  in  description  of 
nd  devised. 

icrHt  to  attack  state  patent  collaterally- 
Cited  in  Overton  v.  Campbell,  5  Hayw.  165,  9  A.  D.  780,  holding  that  state  pat- 
it  cannot  be  set  aside  in  collateral  proceedings. 

AM.  I>E:0.  40S,  JACKSON  t.  DEXANCY,  IS  JOHNS.  5S«. 
ature  of  scire  facias. 

Cited  in  Milsap  v.  Wildman,  5  Mo.  425,  holding  scire  facias  a  suit  or  action. 
Cited  in  notes  in  122  A.  S.  R.  113,  on  effect  of  judgment  on  scire  facias;  04  A. 
>.  245,  on  judgment  on  scire  facias  to  revive  judgment;  74  A.  D.  522,  on  scire 
acias  and  revival  of  judgments. 
effect  of  Irregularities  in  scire  facias  and  other  Judicial  proceedings. 

Cited  in  Campbell  v.  Rawdon,  10  Barb.  494,  on  right  to  question  collaterally 
lale  under  scire  facias  irregularly  issued;  Wood  v.  Moorhouse,  1  Lans.  405,  to 
M>int  that  purchaser  at  execution  sale,  though  plaintiff,  is  not  chargeable  with 
notice  of  irregularities  in  sheriff's  proceedings;  Blanchard  v.  Goss,  2  N.  H.  491, 
bolding  that  process  of  court  not  void  on  its  face  cannot  be  attacked  collaterally; 
Cavender  v.  Smith,  1  Iowa,  306,  holding  directory  only,  statutory  provisions  pre- 
scribing order  of  selling  property  on  sheriff's  sale ;  Alexander  v.  Haden,  2  Mo.  228, 
holding  that  judgment  rendered  in  attachment  suit  will  be  set  aside  for  irregular- 
ity in  the  affidavit  even  after  several  years;  Webber  v.  Stanton,  1  Mich.  N.  P.  97, 
holding  judgment  rendered  after  trial  and  death  of  plaintiff,  and  entered  as  of 
date  of  actual  rendition,  not  void. 

Cited  in  reference  note  in  15  A.  D.  592,  on  collateral  impeachment  of  execution. 
—  Time  of  issuing  execution. 

Cited  in  Jackson  ex  dem.  Brockholst  v.  Robins,  16  Johns.  537 ;  Collingsworth  v. 
Horn,  4  Stew.  A,  P.  (Ala.)  237,  24  A.  D.  753, — holding  execution  issued  after  death 
of  defendant  without  previous  revival  of  judgment  voidable,  not  void ;  Doe  ex  dem. 
Cooper  V.  Barter,  1  Ind.  427,  holding  execution  issued  after  the  year  without  re- 
vival not  attackable  collaterally;  Ingram  v.  Belk,  2  Strobh.  L.  207,  47  A.  D.  591, 
holding  execution  issuing  more  than  year  and  a  day  not  void  but  voidable  only; 
Simmons  v.  Wood,  6  Yerg.  518,  holding  execution  issued  more  than  year  and  a 
day  after  judgment  without  revival  by  scire  facias  not  void ;  Sumner  v.  Moore,  2 
McLean,  59,  Fed.  Cas.  No.  13,610,  holding  execution  issued  on  dormant  judgment 
irregular,  but  title  under  sale  thereunder  good. 
Definiteness  of  description  of  things  sold  and  effect  of  indeflniteness. 

Cited  in  Hatch  v.  Smith,  5  Mass.  42,  holding  assignment  for  benefit  of  credit- 
ors not  invalid  for  indefiniteness  of  description  if  capable  by  reference  of  being 
made  definite. 
—  On  Judicial  sale. 

Cited  in  Childs  v.  Vallou,  5  R.  I.  537;  (yDonnell  v.  Lindsay,  7  Jones  &  S.  523,— 
holding  sheriff's  sale  void  when  description  of  land  in  the  notice  was  uncertain; 
Evaas  v.  Ashley,  8  Mo.  177,  holding  sale  by  sheriff  of  ''121  arpents  of  land  ad  join- 
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ing  St.  Louis"  void  for  indeflniteness ;  Smith  ▼.  Crosby,  4  Tex.  CiT.  Ap^  251  i 
S.  W.  1042,  holding  deseription  of  land  levied  upon  sufficient  wfaieh  rfucn^ 
identifies  land  to  be  sold;  Hanaee  v.  Mead,  27  Hun,  162  <  disflenting  opiuetii 
strict  construction  of  rules  depriving  owner  of  property  by  judidAl  mJc;  Bfwt 
V.  Daniels,  2  N.  H.  137,  holding  that  in  return  of  writ  attaching  land  thtf  j^ 
scription  is  sufficiently  definite  which  would  pass  title  in  deed. 

Cited  in  note  in  34  A.  D.  621,  on  description  of  property  sold  under  eset 
tion. 

—  Description  in  deed  generally. 

Cited  in  Campbell  v.  Morgan,  68  Hun,  490,  22  N.  Y.  Snpp,  1001,  holdi^  4h 
conveying  generally  all  grantor's  realty  and  referring  to  accompanying  papen  ft 
particular  description  sufficient  to  pass  title  as  between  parties;  HcGavaci  t 
Deery,  1  Coldw.  265,  holding  deed  of  trust  of  all  the  interest  of  a^ignor  m  m 
estate  of  his  deceased  father  not  so  vague  as  to  render  aasig^nment  void. 

Cited  in  note  in  65  A.  D.  414,  on  invalidity  of  deed  for  uncertainty. 

Distinguished  in  Mathews  v.  Eddy,  4  Or.  225,  holding  deed  not  vitiated  h 
clerical  error  in  description  of  land  where  intent  can  be  ascertained  fraiQ  iaatn 
ment  considered  in  connection  with  situation  of  parties;  Scully  v.  Sanden.  li 
Jones  A,  S.  89,  holding  description  in  deed,  *'all  other  lands  within  the  Inits  A 
said  commons"  "not  heretofore  conveyed,"  etc.,  sufficiently  definite. 

—  Description  In  deed  by  sheriff,  constable,  etc. 

Cited  in  Jackson  ex  dem.  Krom  v.  Brink,  5  Cow.  483,  on  validity  of  sheriff 'W 
not  specifically  describing  property;  Mason  v.  White,  11  Barb.  173,  holding s^tnifi 
deed  void  where  description  is  indefinite  and  is  not  explainable  by  parol:  BtnkS 
V.  Judd,  21  N.  Y.  200,  78  A.  D.  131  (affirming  23  Barb.  262) ,  on  degree  of  ccmi^ 
of  description  of  land  required  in  sheriff's  deed ;  Butler  v.  Clark,  66  Him.  444. 
21  N.  Y.  Supp.  416,  29  Abb.  N.  C.  413,  holding  that  only  common  ccrtaiitrt 
required  in  descriptions  in  sherifi^s  deeds;  Haven  v.  Cram,  1  N.  H.  93,  holding wi^ 
for  indeflniteness  constable's  deed  describing  land  as  "as  certain  tract,  part  ul  kc 
300  containing  250  acres;"  Throckmorton  v.  Moon,  10  Ohio,  42,  holding  sfaerif) 
deed  describing  land  as  1,055  acres  in  a  tract  of  1,731  acres  located  in  mraeii 
R.  T.,  void  for  uncertainty;  Wooters  v.  Arledge,  54  Tex.  395,  holding  sheriiTs  W 
void  for  indeflniteness  of  description  which  describes  land  as  one  hundred  »cra 
known  as  McLean  homestead,  when  such  homestead  actually  contained  400  tatf: 
Norris  v.  Hunt,  51  Tex.  609,  holding  void  for  uncertainty  of  description  a  Uaitrt 
States  Marshall's  deed  of  all  the  interest  of  N.  in  640  acres  of  land  in  B.  ei^oatr. 
being  part  of  land  originally  granted  to  D;  \\liateley  v.  Newsom,  10  Ga.  74.  Inil 
ing  sheriff's  deed  void  which  does  not  describe  the  land  sold  with  reasonable  ctz- 
tainty;  Shirley  v.  I^ng,  6  Rand.  (Va.)  735  Appx.,  holding  sufficiently  deinitp 
sheriff's  deed  conveying  the  interest  etc.,  in  "eight  negroes  conveyed  by  a  debtor  to 
his  children," 

Cited  in  reference  notes  in  29  A.  D.  561 ;  55  A.  D.  472;  19  A.  S.  R.  lOS;  «1  A. 
S.  R.  927,-— on  description  in  sheriff's  deed;  65  A.  S.  R.  815,  on  sufficienej  of  de 
scription  in  sheriffs'  deeds ;  64  A.  D.  225,  on  certainty  of  description  required  ia 
sheriff's  deed;  41  A.  D.  661,  on  necessity  of  describing  land  with  reasonable  eer- 
tainty  in  sheriff's  deed. 

Distinguished  in  Bartlett  v.  Judd,  23  Barb.  262,  holding  that  descriptioii  cf 
lands  in  sheriff's  deed  may  be  reformed. 
—  Description  In  tax  deed. 

Cited  in  Winkley  v.  Kaime,  32  X.  H.  268,  on  degree  of  deflniteness  in  deacrip- 
tion  of  land  required  in  tax  deed. 

Distinguished  in  Coxe  v.  Blanden,  1  Watts,  633,  26  A.  D.  83,  holding  tax  deed  of 
so  many  acres  out  of  larger  tract  is  valid.  ^^g,,^^,  by  GoOglc 


—  In  assignment  for  creditors. 

Cited  in  Seifreid  v.  People's  Bank,  2  Tenn.  Ch.  17,  holding  assignment  for  bene- 
fit of  creditors  conveying  by  general  terms  all  grantor's  property  sufficient  to  pas* 
title. 

Distinguished  in  Kellogg  v.  Slawson,  16  Barb.  56,  holding  assignment  for  benefit 
of  creditors  not  invalid  because  description  of  assigned  property  is  general. 
Validity  and  effect  of  limitations  over. 

Cited  in  Case  v.  Ihvire,  60  Iowa,  442,  15  N.  W.  265,  holding  that  limitation  over 
after  conveyance  of  fee  repugnant  to  deed  and  void;  McDonald  v.  Walgrove,  1 
Sandf.  Ch.  274,  3  N.  Y.  Leg.  Obs.  208,  holding  limitation  over  after  absolute  devise 
to  wife  void;  Clay  v.  Chenault,  108  Ky.  77,  55  S.  W.  729;  McClellan  v.  Larchar, 
45  X.  J.  Eq.  17,  16  Atl.  269;  Annin  v.  Vandoren,  14  N.  J.  Eq.  135,— holding  void  a 
limitation  over  after  an  absolute  devise  or  bequest ;  Theological  Seminary  v.  Kel- 
logg, 16  N.  Y.  83,  holding  gift  in  will  not  avoided  because  subsequent  clause  al- 
lowed 80  much  thereof  as  was  necessary  to  be  used  to  support  another  during  life- 
time; Lee  V.  Ellsberry,  82  Ark.  209,  118  A.  S.  R.  60,  12  L.R.A.(N.S.)  956,  101  S. 
W.  407,  holding  that  where  granting  clause  conveys  in  fee  simple,  a  proviso  in 
habendum  clause  limiting  estate  to  life  estate  is  repugnant  and  void;  Wright  v. 
Miller,  4  Barb.  600,  holding  that  an  absolute  right  of  disposal  in  a  cestui  que 
trust  for  his  o>vn  benefit  confers  on  him  an  equitable  fee  simple,  and  limitations 
over  are  void;  Cook  v.  Walker,  16  Ga.  467,  holding  that  there  can  be  no  limitation 
over  after  an  estate  is  given  generally  with  unlimited  power  of  disposition;  Hill 
V.  Hill,  4  Barb.  419,  holding  that  where  absolute  ownership  and  power  of  disposal 
is  given  to  first  taker,  a  limitation  over  is  void;  otherwise  when  the  jus  dis- 
poncndi  is  limited;  Helmer  v.  Shoemaker,  22  Wend.  137,  holding  that  where  A 
devises  to  B  all  his  estate,  remainder  not  disposed  of  by  B  to  C,  B  takes  a  fee; 
Jackson  ex  dem.  Livingston  v.  Robins,  16  Johns.  169,  holding  that  where  A  devises 
to  B  all  his  estate,  remainder  over  if  not  disposed  of  by  B,  by  will  or  otherwise,  B 
takes  a  fee;  Terry  v.  Wiggins,  2  Lans.  272,  holding  that  devise  to  widow  for  her 
own  personal  and  independent  use  and  maintenance  with  power  to  sell  with  limita- 
tion over  gave  her  life  estate  only;  Kent  v.  Armstrong,  6  N.  J.  Eq.  637,  holdinj^ 
that  devise  to  R  to  be  possessed  by  her  and  her  heirs  forever,  remainder  over  if  slie 
dies  without  heirs  and  intestate,  gives  life  estate  with  power  of  alienation  by  will 
only. 

Cited  in  note  in  5  LJl.A.(N.S.)  325,  on  effect  of  subsequent  gift  over  after  an 
absolute  devise. 

Distinguished  in  Siegwald  v.  Siegwald,  37  III.  430,  holding  that  devise  to  wife 
absolutely  followed  in  same  sentence  by  limitation  over  on  her  death,  gives  her  life 
estate  only. 
What  estates  will  pass  by  us©  of  general  words. 

Cited  in  Den  ex  dem.  Wills  v.  Cooper,  25  N.  J.  L.  137;  Richardson  v.  Woodbury, 
43  Me.  200, — holding  that  general  devise  of  all  testator's  real  estate  will  include 
e«tate  held  in  trust;  Taylor  v.  Benham,  5  How.  233,  12  L.  ed.  130,  holding  that 
direction  in  will  to  executor  to  sell  all  testator's  property  gives  power  to  sell  prop- 
erty held  in  trust;  Re  Miller,  1  Ashm.  (Pa.)  323,  as  to  whether  devise  of  real 
estate  will  pass  the  interest  of  a  mortgagee;  Leavitt  v.  Wooster,  14  X.  H.  550, 
holding  that  a  devise  of  all  the  testator's  estate,  will  vest  a  fee  simple  in  land  in 
the  devisee. 

Cited  in  reference  notes  in  29  A.  D.  623,  on  what  words  in  will  carry  a  fee; 
41  A.  D.  714,  as  to  when  fee  passes  by  will;  17  A.  D.  702,  on  passing  of  fee  without 
words  of  inheritance  or  perpetuity  in  devise;  103  A.  S.  R.  476,  on  trust  estate 
passing  under  general  clause  in  will  relating  to  realty. 


7  AM.  DEC]  NOTES  ON  AMERICAN   DECISION&  lA 

To  whom  attomments  can  be  made. 

Cited  in  Gray  y.  Darby,  Mart.  &  Y.  396,  as  to  whom  tenant  ntaj  aiiaa  b 
Chalmers  v.  Wright,  5  Robt.  713,  holding  that  attomments  can  be  made  ta  msSr 
gagees  only  after  forfeiture  of  mortgage,  or  with  landlord's  oonaent  or  {Haaaa 
to  judgment. 

Cited  in  reference  note  in  86  A.  D.  63,  on  effect  of  attornment  to  one  a^baw 
on  land  without  title. 

Cited  in  note  in  89  A.  S.  R.  101,  on  validity  of  attornment  to  atrMnger. 
Rights  and  remedies  of  mortgagees. 

Cited  in  Randall  y.  Raab,  2  Abb.  Pr.  307,  holding  that  mortgagee  In  |k— lain 
may  transfer  his  right  by  grant ;  Levy  v.  New  York,  3  Robt.  194,  holdSng  acn 
gagee  not  in  possession  not  entitled  to  recover  from  city  damages  for  injurr  b 
mob  when  his  security  is  otherwise  suflScient ;  Miner  t.  Beekman,  1  Jones  k  S 
07,  on  eiTect  of  statute  of  limitations  upon  right  to  redeem  mortgage;  Allei  t 
Parish,  3  Ohio,  188,  on  relative  rights  of  heirs  and  devisees  of  mortgagee. 

Cited  in  note  in  7  LJLA.  276,  on  rights  of  mortgagee  of  realty  ia  posM- 
sion. 
Effect  of  Judgment  Hen. 

Cited  in  Hargrove  v.  De  Lisle,  32  Tex.  170,  holding  that  person  buying  kad  vai 
constructive  notice  of  lien  of  judgment  thereon  takes  it  subject  thereto. 
Adverse  possession. 

Cited  in  Lund  v.  Parker,  3  N.  H.  49,  holding  one  entering  another's  land  witJ»8t 
color  of  title  presumed  to  enter  under  owner's  title,  and  not  adversely. 

7  AM.  DEC.  416,  MANN  v.  MANN,  14  JOHNS.  1. 
Parol  evidence  as  to  written  Instruments. 

Cited  in  Nevius  v.  Martin,  30  N.  J.  L.  465,  holding  outside  instmetioDS  isd- 
missible  to  vary  will;  Parkhurst  v.  Van  Cortland,  14  Johns.  15,  7  A.  D.  45 
(dissenting  opinion),  on  admissibility  of  parol  evidence  to  supply  defect  ia  na- 
orandum  required  by  statute  of  frauds;  Hanner  v.  Moulton,  23  Fed.  5,  hoUiif 
parol  evidence  inadmissible  to  change  devise  of  land  to  bequest  of  peraml 
property;  Pinckney's  Will,  Tucker,  436,  holding  extrinsic  evidence  cnlj  U- 
missible  in  cases  of  ambiguity;  Pickering  v.  Pidcering,  50  N.  H.  349,  holding  psrd 
evidence  inadmissible  to  remove  ambiguity  apparent  on  face  of  will;  Moir  t. 
Brown,  14  Barb.  39,  holding  parol  evidence  of  schedule  not  annexed,  inadB»s3»le 
to  aiTcct  instrument;  Arthur  v.  Arthur,  10  Barb.  9,  holding  that  will  canaot  be 
corrected  by  showing  that  testator  misapprehended  its  legal  effect;  Eckford  t. 
Eckford,  91  Iowa,  54,  26  L.R.A.  370,  58  N.  W.  1093  (dissenting  opinion),  m 
admitting  extrinsic  evidence  showing  mistake  in  description. 

Cited  in  reference  notes  in^  31  A.  S.  R.  38,  on  parol  evidence  as  to  wilb: 
78  A.  D.  505,  on  extrinsic  evidence  to  explain  will ;  53  A.  D.  55,  on  parol  evi- 
dence  to  explain  ambiguities  in  written  instrument. 

Cited  in  notes  in  17  LJI.A.  271,  on  reason  for  rule  excluding  parol  erideDce  ts 
alter  written  contract;  37  A.  D.  77,  on  parol  evidence  to  explain  amlHguitiei; 
24  A.  D.  280,  on  parol  evidence  to  explain  latent  ambiguity;  50  A.  S.  R.  286,  <■ 
exceptions,  permitting  extrinsic  evidence  to  explain  will;  12  A.  D.  362,  oa  sd- 
missibility  of  evidence  dehors  the  will;  46  A.  R.  75,  on  admissibility  of  paro) 
evidence  to  identify  land  described  in  devise;  6  L.RJl.(N.S.)  953,  on  power  to 
change  misdescription  of  land  in  will  by  parol  proof;  3  L.R.A.  850,  on  admim- 
bility  of  evidence  of  testator's  declarations. 
—  Intent. 

Cited  in  Webster  v.  Atkinson,  4  N.  H.  21,  holding  parol  evidence  insdminkk 
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TO  ezpuuB  patent  ambiguity  m  deed;  Atty.  uen.  ex.  rei.  isaiiey  v.  Moore,  i» 
N.  J.  £q.  503,  holding  extrinsic  eridence  inadmissible  to  show  intent,  when 
will  is  not  ambiguous;  Re  Hastings,  6  Dem.  307,  holding  extrinsic  evidence  in- 
admissible to  explain  a  will  even  where  consequence  is  partial  or  total  failure 
of  testator's  intended  disposition;  Kerr  v.  Bryan,  32  Hun,  51  holding  parol 
evidence  that  testator  intended  to  devise  life  estate  only,  by  devise  to  daughter 
and  her  heirs  forever,  inadmissible;  Thomson  v.  Thomson,  116  Mo.  56,  21 
S.  W.  1128  (dissenting  opinion),  on  inadmissibility  of  unattested  will  to  show 
intent  as  to  later  will;  Bradley  v.  Bradley,  24  Mo.  311,  holding  testator's  declara- 
tions of  intent  to  disinherit  unnamed  children  inadmissible;  Ex  parte  Hornby,  2 
Bradf.  420,  holding  testator's  declarations  admissible  to  identify  legatee,  where 
no  person  answers  description;  Wood  y.  Mitchell,  61  How.  Pr.  48,  holding  that 
testator's  intent  as  to  whether  half  sisters  shall  take  under  bequest  to  **sisters" 
must  be  gathered  from  entire  will. 

Cited  in  note  in  3  L.R.A.  848,  on  admissibility  of  parol  evidence  to  show 
testator's  intention. 
Constmctlon  of  will. 

Cited  in  Hancock  v.  Lyon,  67  N.  H.  216,  20  Atl.  638,  holding  money  in 
distant  savings  bank  not  covered  by  bequest  of  "money  on  hand";  Devenney  v. 
Devenney,  74  Ohio  St.  96,  77  N.  E.  688,  holding  bequest  in  dollars  must  be 
paid  in  money,  not  securities;  Bonard's  Will,  16  Abb.  N.  S.  128,  holding  that 
unambiguous  words  of  will,  will  not  be  controlled  by  doubtful  construction  grow- 
ing out  of  condition  of  testator,  his  property  or  his  family. 

Cited  in  reference  notes  in  51  A.  D.  594,  on  latent  ambiguity  in  will;  23 
A.  8.  R.  232,  on  construction  of  word  *'money." 

Cited  in  note  in  8  L.R.A.  745,  on  interpretation  of  language  of  will. 
—  According  to  testator's  Intent. 

Cited  in  Van  Home  v.  Campbell,  100  N.  Y.  287,  63  A.  R.  166,  3  N.  E.  771 
(dissenting  opinion),  on  necessity  of  construing  will  so  as  to  effectuate  testator's 
intention;  Re  Mitchell,  61  Hun,  372,  16  N.  Y.  Supp.  180,  on  testator's  intention 
as  controlling  factor  in  construing  will;  Chamberlain  v.  Chamberlain,  43  N.  Y. 
424,  holding  that  effect  must  be  given  to  will  according  to  testator^s  intent  to  be 
collected  from  the  will  itself;  Janeway  v.  Green,  2  Sandf.  Ch.  415,  holding  that 
debt  cannot  bear  interest  as  against  trust  estate  during  delay  contemplated  by 
will  unless  intent  shown;  Matthewson  v.  Saunders,  11  Conn.  144,  holding  that 
whole  will  must  be  examined  to  determine  whether  testator  intended  to  charge 
real  estate. 

Cited  in  notes  in  11  L.R.A.  (X.S.)  68,  on  intention  of  testator  as  to  whether 
bequest  of  stocks,  bonds,  or  notes  is  general  or  specific;   6  L.R.A.(N.S.)    963, 
on  finality  of  will  as  to  testator's  intention  in  description  of  land. 
Formalities  necessary  to  make  change  In  will. 

Cited  in  Amherst  College  v.  Ritch,  10  Misc.  503,  31  X.  Y.  Supp.  886,  holding 
that  testator  cannot  change  will  by  paper  not  executed  with  all  formalities  of 
statute  relating  to  wills. 

7  AM.  DEC.  427,  PARKHtTRST  v.  VAN  CORTIiAXD,  14  JOHNS.  15. 
Specific  performance  of  contract. 

Cited  in  Vincent  v.  Larson,  1  Idaho,  241,  holding  that  agreement  without  con- 
sideration to  convey  can  be  enforced  by  one  taking  possession  and  making  im- 
provements; Estes  V.  Furlong,  59  111.  298,  holding  option  for  purchase  of  land 
within  thirty  days  at  specified  price  and  fair  valuation  of  buildings,  enforceable; 
Schroeder  v.  Gemeinder,  10  Nev.  355,  holding  option  to  purchase,  given  in  consid- 


L.R^.  555,  37  X.  £.  73,  holding  option,  in  lease,  of  purchase  at  a  price  any 
other  peraon  might  offer,  enforceable  by  lessee;  McCarty  v.  Kyle,  4  Coldw.  34S. 
denying  decree  of  specific  performance,  where  contents  of  last  contract  are  not 
affirmatively  proved;  Blum  v.  Robertson,  24  Cal.  127,  holding  that  purchaser  from 
agent,  with  power  to  acquire  title  only,  cannot  compel  principal  to  conver: 
Richards  v.  Snider,  11  Or.  107,  3  Pac  177,  holding  possession  of  lot  answering 
description  of  land  stipulated  for,  sufficient  identification  thereof  to  compel  con- 
veyance; Harris  v.  Knickerbocker,  5  Wend.  638,  denying  specific  perfonnancp 
where  contract  proved  does  not  correspond  with  one  set  forth. 

Cited  in  notes  in  26  A.  D.  663,  on  certainty  in  contract  as  essential  to  specific 
performance;  54  A.  D.  166,  on  revocability  of  licenses;  10  A.  D.  42,  as  to  when 
license  is  not  revocable. 

—  Of  Instrument  insnAcient  under  statute  of  frauds. 

Cited  in  Hudson  v.  King,  2  Heisk.  560,  refusing  to  decree  specific  performance 
of  contract  for  sale  of  lands  insufficient  under  statute  of  frauds;  Mathews  v. 
Jarrett,  20  W.  Va.  415,  holding  that  contract  for  purchase  of  land  that  neither 
identifies  nor  defines  tract  or  boundaries  cannot  be  enforced;  Soles  v.  Hickman, 
20  Pa.  180,  holding  receipt  for  part  payment  defining  lot,  but  not  price  or 
terms,  insufficient  to  compel  conveyance;  Tallman  v.  Franklin,  14  X.  Y.  5S4 
( reversing  3  Duer,  395 ) ,  holding  auctioneer's  memorandum  sufficient  evidence  of 
contract  of  sale,  though  extrinsic  evidence  necessary  to  locate  lot  designated; 
Pipkin  V.  James,  1  Humph.  325,  34  A.  D.  652,  holding  that  entry  on  memorandum 
of  sale  "one  ice  house,  $140"  void  because  of  its  uncertainty;  Sheid  v.  Stamps,  2 
Sneed,  172,  holding  that  vendor's  receipt  for  payment  of  purchase  price  of  land 
cannot  be  enforced  as  contract  to  sell ;  Buck  v.  Pickwell,  27  Vt.  157,  holding  that 
parol  agreement  for  sale  of  timber  cannot  be  enforced  on  uncertain  memorandum 
thereof  in  subsequent  deed;  Williams  v.  Morris,  95  U.  S.  444,  24  L.  ed.  300, 
holding  that  parol  agreement  to  convey  cannot  be  enforced  on  evidence  of 
receipt  not  stating  terms  or  price. 

Cited  in  notes  in  2  L.R.A.  212,  as  to  whether  memorandum  required  by  stat- 
ute of  frau'ls  may  be  in  several  papers;  15  A.  D.  63,  on  how  far  statute  of 
frauds  available  as  grounds  of  defense  or  relief. 

—  Of  parol  agreement  generaHy. 

Cited  in  McCray  v.  McCray,  30  Barb.  633,  holding  that  father's  parol  agree- 
ment to  convey  land  to  son,  in  consideration  of  services  rendered,  will  be  enforced; 
Crockett  v.  Green,  3  Del.  Ch.  466,  holding  that  agreement  to  sell  requiring  parol 
evidence  to  explain  the  subject-matter  cannot  be  enforced;  McCoy  v.  Hughes,  1 
G.  Greene,  370,  holding  that  owner  of  claim,  in  possession,  can  enforce  parol 
agreement  to  convey  against  one  taking  title;  Rhodes  v.  Frick,  6  Watts,  315, 
holding  that  if  father  by  parol  agreement  convey  life  estate  to  son,  alienee  of 
latter  may  recover;  Gwathney  v.  Cason,  74  N.  C.  5,  21  A.  R.  484,  holding  that 
bidder  cannot  be  compelled  to  comply  with  bid,  if  there  be  no  written  contract 
of  sale;  Tilton  v.  Tilton,  9  N.  H.  385,  holding  that  oral  agreement  that  lands 
lie  partitioned  as  awarded  by  referee,  entitles  conveyance  of  assigned  land  omitted, 
by  mistake,  from  deed;  Glass  v.  Hulbert,  102  Mass.  24,  3  A.  R.  418,  denying  refor- 
mation of  deed  to  include  lands  orally  agreed  as  being  part  of  lands  purchased; 
Goodwin  v.  Lyon,  4  Port.  (Ala.)  297,  holding  parol  agreement  for  sale  of  land  un- 
enforceable if  purchaser  fails  to  comply  with  terms  thereof;  Ryan  v.  Dox.  34  X. 
Y.  307,  90  A.  D.  696,  holding  that  one  purchasing,  under  oral  agreement,  for  an- 
other, will  be  compelled  to  convey  to  that  one;  Malins  v.  Brown,  4  X.  Y.  403,  hold- 
ing that  oral  agreement,  made  prior  to  purchase,  to  release  a  mort^rag?,  enforceable 


to  convey  lands  by  will  cannot  be  enforced;  Dodge  v.  Wellman,  43  How.  Pr.  427, 
1  Abb.  App.  Dec.  512,  holding  that  equity  will  compel  execution  of  oral  agreement 
to  recovery  by  one  taking  title  as  security;  Stocker  v.  Partridge,  2  Robt.  19:J, 
holding  that  contract  is  not  proven  if  parol  evidence  is  necessary  to  connect 
therewith  writings  between  the  parties;  Green  v.  Green,  2  Redf.  408,  holdin<( 
parol  lease  enforceable  by  administrator  for  benefit  of  intestate's  estate; 
Keatts  v.  Rector,  1  Ark.  391,  upholding  parol  agreement  that  joint-purchaser 
taking  title  will  convey  half  to  other  on  payment  of  half  price  and  im- 
provementB;  Wyche  v.  Winship,  13  Ga.  208,  holding  that  parol  agreement  to 
repair  cannot  be  proven  by  parol  to  defeat  note  given  for  rent;  Metcalf  v. 
Hart,  3  Wyo.  613,  27  Pac.  900,  holding  parol  agreement  to  convey  unenforceable 
if  amount  of  land,  purchase   price,   and  expected   improvements  are   uncertain. 

Cited  in  note  in  17  A.  D.  58,  on  statute  of  frauds  as  to  contracts  affecting 
real  estate. 
—  After  part  performance  of  oral  agreement. 

Cited  in  Kidder  v.  Barr,  35  N.  H.  235,  holding  that  if  loan  be  repaid  and 
possession  be  taken,  parol  agreement  to  recovery  will  be  enforced;  Newton  v. 
Swazey,  8  N.  H.  9;  Richmond  v.  Foote,  3  Lans.  244, — holding  that  if  pur- 
cbasee  makes  payment,  takes  possession,  and  improves  property,  parol  agree- 
ment to  sell  will  be  enforced;  Swartwout  v.  Burr,  I  Barb.  495,  holding  parol 
agreement  to  sell  enforceable  if  purchaser  make  payment,  enter  property,  and 
make  valuable  improvements;  Finucane  v.  Kearney,  Freem.  Ch.  (Miss.)  65, 
holding  that  purchaser  can  enforce  parol  agreement  to  sell,  if  he  has  paid  pur- 
chase price  and  made  valuable  improvements;  Townsend  v.  Houston,  1  Harr. 
(Del.)  532,  27. A.  D.  732  (affirming  1  Del.  Ch.  416,  12  A.  D.  109),  holding  that 
substantial  payment  of  purchase  money  entitles  purchaser  to  execution  of  parol 
agreement  to  sell;  Ewins  v.  Gordon,  49  N.  H.  444,  holding  that  one  in  possession 
and  making  improvements  after  lease  expires  can  enforce  parol  agreement  to 
sell;  Brock  v.  Cook,  3  Port.  (Ala.)  464,  holding  that  parol  contract  for  sale  of 
land,  accompanied  with  possession,  and  valuable  improvements  made,  will  be 
eaforced;  Green  v.  Jones,  76  Me.  563,  holding  that  purchaser  in  continuous 
possession,  can  enforce  oral  agreement  to  convey,  unencumbered,  when  purchase 
price  is  paid;  Gill  v.  Newell,  13  Minn.  462,  Gil.  430,  holding  that  purchaser 
in  possession,  having  improved  property,  can  enforce  parol  agreement  to  convey 
against  one  taking  title;  Pfifner  v.  Stillwater  &  St.  P.  R.  Co.  23  Minn.  343, 
holding  that  if  vendee  in  possession,  make  agreed  substantial  improvements, 
parol  agreement  to  convey  will  be  enforced;  Moale  v.  Buchanan,  11  Gill  A,  J.  314, 
holding  that  if  trustees  take  possession  and  creditors  grant  indulgence,  agree- 
ment partly  parol  to  convey  will  be  enforced;  Campbell  v.  Fetterman,  20  W.  Va. 
398,  holding  that  purchaser  in  open  possession  can  enforce  against  owner's  heirs 
parol  agreement  made  by  owner's  son  as  agent;  Walsh  v.  Rundlettc,  2  MacArth. 
114,  holding  that  parol  contract  for  a  lease  will  be  enforced,  if  possession  be 
given  and  rent  paid;  Union  P.  R.  Co.  v.  McAlpine,  129  U.  S.  305,  32  L.  ed.  673, 
9  Sup.  Ct.  Rep.  286,  holding  that  parol  agreement  to  convey  can  be  enforced  by 
one  taking  possession  and  making  improvements  against  promisor's  grantee. 

Cited  in  notes  in  53  A.  D.  542,  543,  as  to  what  acts  are  part  performance  of 
contract  of  sale  of  land;  20  L.R.A.  37,  on  entry  as  part  performance  of  agreement 
for  lease  which  is  not  executed ;  5  L.R. A.  326,  on  taking  possession  of  land  as  act 
of  performance  of  verbal  contract;  32  A.  D.  129,  in  enforcement  at  law  of  con- 
tracts which  have  been  partly  performed;  54  A.  D.  167,  on  effect  of  part  perfonit- 
ance  or  execution  of  parol  license;  49  L.R.A.  509,  on  specific  performance  of 
license  to  maintain  burden  on  land,  after  expense  has  been  incurred  in  creating 
the  burden. 


as  to  place  of  payment;  Haber  v.  Brown,  101  Cal.  446,  36  Pac.  1036,  holding 
merely  looking  out  for  payor  at  place  where  note  is  dated  insufficient  to  hold 
indorser;  Taylor  v.  Snyder,  3  Denio,  146,  46  A.  D.  467  (reversing  4  Leg.  Obs.  16), 
holding  that  if,  known  to  holder,  maker  resides  without  the  state  nonpresent- 
ment  where  he  resides  discharges  indorser;  Burt  v.  Homer,  6  Barb.  601,  holding 
that  if  maker,  when  note  is  made,  resides  without  the  state  demand  must 
be  made  at  his  residence  to  charge  guarantor;  Foster  v.  Julien,  24  N.  Y.  28, 
80  A.  D.  320  (dissenting  opinion),  on  right  to  charge  indorser  without  presenting 
note  at  maker's  last  known  address  within  state. 

Cited  in  reference  notes  in  46  A.  D.  467,  as  to  place  of  demand  of  payment  of 
note  when  maker  does  not  live  at  place  of  date;  66  A.  D.  197,  as  to  when  demand 
of  payment  must  be  made  at  maker's  residence. 

Cited  in  note  in  46  A.  D.  467,  on  place  of  demand  of  payment  of  note  when 
no  place  is  specified  in  note. 

Bistinguished  in  Hazard  v.  Spencer,  17  R.  I.  661,  23  Atl.  729,  holding  that  pre- 
sentment at  any  bank  where  dated  of  note  payable  ''at  bank,"  sufficient  though 
maker's  residence  is  known. 
—  What  makes  demand  unnecessary* 

Cited  in  Caldwell  v.  Porter,  17  N.  H.  27,  holding  that  if,  before  maturity,  maker 
removes  from  state,  no  demand  is  necessary;  Mason  v.  Pritchard,  9  Heisk.  793, 
on  right  to  charge  indorser  without  demand  on  maker,  if  residence  is  not  where 
note  dated;  Tayloe  v.  Davidson,  2  Cranch,  C.  C.  434,  Fed.  Gas.  No.  13,769,  holding 
that  demand  must  be  made  on  both  makers  of  joint  and  several  note,  though  one 
reside  without  the  state;  Luning  v.  Wise,  64  Cal.  410,  1  Pac.  874,  holding  that 
if  note  be  presented  to  resident  joint  maker  indorser  liable  though  not  presented  to 
nonresident  joint  maker;  Dennie  v.  Walker,  7  N.  H.  199,  holding  indorser 
discharged  if  no  demand  be  made  at  maker's  residence,  though  maker  be  away  on 
■ea  voyage;  Barry  v.  Morse,  3  N.  H.  132,  holding  payee  indorsing  in  blank,  not 
liable  if  no  demand  be  made  on  maker;  Packard  v.  Lyon,  6  Duer,  82,  holding  in- 
dorser not  liable  if  note  be  protested  without  inquiring  maker's  residence  from 
bolder  or  indorsers;  Foster  v.  Julien,  24  N.  Y.  28,  80  A.  D.  320,  holding  that, 

if  maker  removes  from  state,  indorser  is  liable  without  presentment  at  his  last 
residence  in  state;  Spies  v.  Gilmore,  1  N.  Y.  321   (dissenting  opinion),  on  right 

to  bold  indorser  on  nonpresentment  of  note  to  maker  known  to  reside  in  foreign 

country. 

Cited  in  reference  notes  in  39  A.  D.  736,  on  maker's  waiver  of  demand;   59 

A.  D.  178,  on  removal  of  maker  as  excusing  demand  of  payment. 

Cited  in  notes  in  13  A.  D.  346,  on  effect  of  maker's  removal  from  state  before 

maturity  of  note;  37  A.  D.  466,  on  absconding  of  maker  of  note  as  affecting 

necessity  for  demand  to  hold  indorser. 

SalBclency  of  notice  of  demand. 

Cited  in  Stuckert  v.  Anderson,  3  Whart.  116,  holding  notice  of  demand  sent 

through  postoffice  not  sufficient  to  charge  indorser. 

lia^NT  governing  rate  of  Interest. 

Cited  in  Ex  parte  Heidelback,  2  Low.  Dec.  626,  Fed.  Cas.  No.  6,322,  that  resi- 
dence of  maker  is  to  govern  interest  of  note,  if  dated  there,  though  negotiated 

elsewhere;  Laird  v.  Hodges,  26  Ark.  366,  on  right  of  place  of  dating  note  to 

govern  as  to  interest. 


•inriMiicuon  or  tmnsitory  acntons. 

Cited  in  notes  in  76  A.  D.  666,  on  jurisdiction  of  subject-matter;  70  L.R^  53S, 
on  judicial  discretion  to  decline  jurisdiction  over  foreign  corporations. 
—-Actions  bjr  nonresidents  on  foreign  canses,  ^nemlly. 

Cited  in  The  Pacific,  Blatchf.  &  H.  187,  Fed.  Gas.  No.  10,644,  holding  action  for 
na;rr«  not  maintainable  by  foreign  seaman,  shipping  for  full  voyage,  when  not 
dineharged,  and  where  vessel  is  about  to  return. 

Citp<l  in  notes  in  70  L.ILA.  518,  on  right  of  one  foreigner  to  sue  another;  59 
A.  S.  R.  870,  on  discretion  to  decline  jurisdiction  of  cause  of  action  arising  in 
foreign  country. 
~  Causes  arising  from  acts  on  high  seas. 

Cited  in  The  Carolina,  14  Fed.  424,  holding  it  discretionary  with  Federal  courts 
to  entertain  action  between  foreign  subjects,  for  assault  committed  npon  high 
seas,  on  board  foreign  vessel  about  to  return ;  Wilson  v.  MacKenzie,  7  Hill,  93,  42 
A.  D.  51,  holding  action  maintainable  by  seaman  against  United  States  naval 
officer  for  assault  committed  upon  high  seas;  The  Bee,  1  Ware,  336,  Fed.  Gas.  No. 
1,219,  accepting  jurisdiction  of  action  for  sah*age  of  foreign  vessel  found  in  British 
waters,  but  properly  brought  to  local  port;  Re  194  Shawls,  Abb.  Adm.  317,  Fed. 
Cas.  No.  10,521,  holding  it  discretionary  with  Federal  courts  to  entertain  action 
between  foreign  subjects  for  salvage  upon  high  seas. 

Cited  in  notes  in  13  A.  D.  566,  567,  on  jurisdiction  of  torts  committed  on  high 
seas;  42  A.  D.  58,  on  jurisdiction  of  state  court  over  torts  on  high  seas. 

Distinguished  in  Johnson  v.  Dalton,  1  Cow.  543,  13  A.  D.  564,  entertaining  action 
by  seaman  against  captain,  British  subjects,  for  assault  committed  upon  high 
seas,  when  former  discharged  in  this  state. 
—  Causes  arising  from  torts  committed  In  foreign  state  or  country. 

Cited  in  Morrisette  ▼.  Canadian  P.  R.  Co.  76  Vt.  267,  56  Atl.  1102,  on  ri^t  of 
resident  of  Canada  to  maintain,  in  this  state,  action  for  damages  against  Canadian 
corporation  for  injuries  received  there;  Roberts  v.  Dunsmuir,  75  Cal.  203,  16  Pac 
782,  sustaining  jurisdiction  of  alien's  action  for  personal  injuries  inflicted  in  for- 
eign country,  where  parties  are  in  State  when  action  is  commenced;  Mclvor  t. 
McCabe,  16  Abb.  Pr.  310,  26  How.  Pr.  257,  upholding  jurisdiction  of  action  for 
])prsonal  Injuries  inflicted  in  foreign  state,  while  parties  were  residents  thereof; 
Kingartner  v.  Illinois  Steel  Co.  94  Wis.  75,  59  A.  S.  R.  859,  34  L.RJL  503,  68  X. 
W.  664,  upholding  nonresident's  ri^t  to  maintain  action  against  resident  of 
another  state,  for  personal  injuries  sustained  there,  where  jurisdiction  is  acquired 
of  defendant;  DeWitt  v.  Buchanan,  54  Barb.  31,  sustaining,  on  demurrer,  jurisdic- 
tion of  action  between  residents  of  foreign  country,  for  assault  and  battery  inflicted 
there,  but  holding  sucn  jurisdiction  question  of  policy;  Disconto  Gesellschaft  v. 
Terlinden,  127  Wis.  651,  115  A.  S.  R.  1063,  15  L.R.A.(N.S.)  1045,  106  N.  W.  821, 
refusing  to  assist  nonresident  alien  suing  nonresident  alien,  to  obtain  redress  for 
latter's  tortious  acts  committed  at  their  domicil,  by  impounding  defendant's  prop- 
erty; Lister  v.  Wright,  2  Hill,  320,  on  maintainability  of  action  between  subjects 
of  foreign  country,  for  slanderous  words  uttered  in  Canada;  Burdick  v.  Freeman, 
120  N.  Y.  420,  24  N.  E.  940  (affirming  46  Hun,  138),  holding  it  discretionary  with 
court  to  entertain  action  Iietween  citizens  of  another  state,  for  alienation  of  wife*i 
affections  in  that  state;  Molony  v.  Dows,  8  Abb.  Pr.  316,  denying  jurisdiction  of 
action  between  residents  of  foreign  state  for  personal  injuries  inflicted  by  vig- 
ilance committee  in  that  state:  Morris  v.  Missouri  P.  R.  Co.  78  Tex.  17,  9  L.R-A. 
.'MO,  14  S.  W.  228,  refujtiiig  to  entertain  action  between  member  of  Choctaw  Natioa 
and  foreign  railroad  corporation,  for  damage  to  real  property  in  Indian  territory; 


between  nonresidents  for  fraud  and  deceit  committed  in  parties'  domicil,  where 
defendant  is  personally  served. 

Distinguished  in  Wertheim  v.  Clergue,  53  App.  Div.  122,  66  N.  Y.  Supp.  760. 
accepting  jurisdiction  of  action  by  resident  of  Germany  against  resident  of  an- 
other state,  for  fraud  and  deceit  in  transactions  occurring  in  part  at  forum. 

Disapproved  in  Smith  y.  Empire  State-Idaho  Min.  k  Development  Go.  127  Fed. 
462,  upholding  jurisdiction  of  nonresident's  action  against  foreign  corporation, 
having  principal  place  of  business  at  forum,  for  personal  injuries  sustained  at 
plaintiff's  domicil. 

—  Actions  by  nonresidents  on  local  causes. 

Cited  in  Williams  v.  Pope  Mfg.  Co.  52  La.  Ann.  1417,  78  A.  8.  R.  390,  50  L.R.A. 
816,  27  So.  851,  upholding  jurisdiction  of  action  by  resident  of  another  state,  for 
false  imprisonment  at  forum,  while  temporarily  there;  Hopper  v.  Hopper,  125 
K.  T.  400,  12  L.R.A.  237,  16  N.  £.  457,  holding  action  maintainable  against  ancil- 
lary administrator  by  nonresident,  upon  cause  of  action  arising  in  state  of  forum ; 
Crashley  t.  Press  Pub.  Co.  179  N.  Y.  27,  71  N.  E.  258,  1  A.  A  E.  Ann.  Gas.  196, 
holding  that  citizen  of  foreign  country  may  maintain  action  in  this  state  for  libel 
against  owner  of  newspaper  published  in  state  of  forum. 

—  Actions  by  residents  on  foreign  causes. 

Cited  in  Aekerson  v.  Erie  R.  Co.  31  N.  J.  L.  309,  holding  action  maintainable 
for  personal  injuries  sustained  by  passenger  on  railroad  in  foreign  state,  where 
jurisdiction  is  acquired  of  defendant;  Madden  v.  Arnold,  22  App.  Div.  240,  47  N. 
Y.  Supp.  757,  holding  action  maintainable  against  government  officer  for  personal 
injuries  sustained  upon  United  States  territory  within  the  state  of  New  York; 
McKenna  ▼.  Fisk,  1  How.  241,  11  L.  ed.  117,  holding  under  writ  alleging  trespass 
to  personal  property  in  District  of  Columbia,  that  evidence  is  admissible  showing 
trespass  in  Idaryland;  Martin  v.  Hill,  12  Barb.  631,  upholding  jurisdiction  of 
action  against  constable  for  illegally  selling  mortgaged  property  in  another  state; 
French  v.  Hall,  9  N.  H.  37,  32  A.  D.  341,  holding  justification  of  constable  for 
conversion  of  property  by  illegal  attachment  in  another  state,  to  be  determined 
by  law  of  that  state;  Mexican  N.  R.  Co.  v.  Jackson,  89  Tex.  107,  59  A.  S.  R.  28, 
31  L.R.A.  276,  33  8.  W.  857,  refusing  to  entertain  action  by  employee  against  rail- 
road for  injuries  sustained  in  foreign  state,  where  laws  and  procedure  dissimilar 
to  those  of  forum. 

Distinguished  in  Evey  ▼.  Mexican  C.  R.  Go.  38  L.R.A.  387,  26  C.  C.  A.  407,  52 
U.  8.  App.  118,  81  Fed.  294,  holding  action  maintainable  in  Federal  courts  for 
personal  injuries  sustained  in  Mexico,  where  both  parties  residents  of  United 
SUtes. 

7  AM.  DEO.  447,  BRAOKBT  T.  McNAIR,  14  JOHNS.  170. 
Heasnre  of  damages— For  breach  of  contract. 

Cited  in  Blanchard  ▼.  Ely,  21  Wend.  342,  34  A.  D.  250,  holding  value  of  repairs, 
measure  of  damages  for  defect  in  boat  or  machinery;  Stoddard  v.  Treadwisll, 
26  Cal.  294,  holding  that  loss  of  profits  caused  by  neglect  may  be  set  up  against 
employee's  claim  for  salary  under  written  contract. 

Distinguished  in  Williamson  v.  Dillon,  1  Harr.  k  G.  444,  holding  measure  is 
difference  in  price,  at  place  and  time  stipulated  for  delivery,  between  flour  de- 
livered and  that  purchased. 

—  For  breach  of  covenant  to  transport. 

Cited  in  Parker  v.  McCaldin,  3  Misc.  14,  22  N.  Y.  Supp.  358,  holding  if  other 
transportation  cannot  be  obtained,  measure  is  difference  between  value  at  porta 
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of  lading  and  deUvery;  Ogden  v.  Marshall,  8  N.  T.  840,  50  A.  D.  497,  ln^ 
measure  is  difference  between  agreed  price  of  transportation  and  price  put  ix  I 
same  service;  The  Rossend  Castle,  30  Fed.  402,  holding  metsare  isdifferaai 
cost  of  subsequent  transportation,  expense  of  keeping  dnring  deUy,  tsd  difdas 
in  market  price;  Harvey  v.  Grand  Trunk  R.  Co.  2  Haskell,  124,  FeiCi&5: 
6,180,  holding  that  measure  is  difference  in  value  at  ports  of  shipmeataiddey?? 
less  agreed  freight;  Wheelwright  t.  Beers,  2  Hall.  413,  holding  that  if  lrad» 
ders  delivery  impossible,  measure  is  increased  yalue  at  destined  port;  Bridput 
The  Emily,  18  Iowa,  609;  CConner  v.  Porster,  10  Watts,  418,— holding  tbt!» 
ure  is  difference  between  values  at  receiving  point  and  delivery  point  wk  s 
would  have  been  delivered;  Cowley  v.  Davidson,  18  Minn.  02,  GIL  86,  hol^tii: 
measure  is  difference  between  values  at  receiving  and  delivery  poioti,  vltfi  k 
chandise  would  have  been  delivered;  Th  Nith,  36  Fd.  80,  hohUiig  that  mm 
is  value  of  goods  at  delivery  point  with  interest  from  time  of  expected  defitw 
Shores  Lumber  Co.  v.  Starke,  100  Wis.  498,  76  N.  W,  366,  holding  that  ■*«» 
is  loss  occasioned  by  selling  later  at  lower  price,  with  insuraDce  ud  ii^ 
added. 
.  ated  in  reference  notes  in  9  A.  D.  763,  on  nile  of  damages  f or  oairiert  f»^ 
to  deliver;  94  A.  D.  61,  on  measure  of  damages  for  breach  of  oontrtct  to tim^ 
and  deliver  articles  of  merchandise,  etc 

Cited  in  note  in  63  L.ILA.  84,  on  measure  of  damages  for  breach  of  eotbietij 
carrier. 

Distinguished  in  Grund  v.  Pendergast,  68  Barb.  216,  holding  that  if  oflwe* 
veyance  can  be  had,  measure  is  difference  between  agreed  price  of  transportita 
and  price  paid. 

—  For  deUt  J  In  tranaportntloB. 

Cited  in  The  Oregon,  6  C.  C.  A.  229,  6  U.  8.  App.  581,  65  Fed.  «75,  M<fef  *J 
if  charterers  were  compelled  to  charter  other  vessels,  measure  is  ^^'^  . 
tween  freight  stipulated  and  that  paid;  Kent  v.  Hudson  River  R.  Co.  fiBiA 
278;  Ward  v.  New  York  C.  R.  Co.  47  N.  Y.  29,  7  A.  R.  406,— holding  that  b*«« 
is  difference  in  value  when  delivered  and  value  at  time  of  expected ^^^\. 

Cited  in  reference  note  in  91  A.  D.  460,  on  measure  of  damagei  for  «n*i 
delay  in  delivery  of  freight.  ^ 

Distinguished  in  Wibert  v.  New  York  ft  E.  R.  Co.  19  Barb.  36,  '^^^'^T^ 
delay  is  caused  by  unusual  influx  of  business,  damages  cannot  be  recoTered; 
V.  New  York  A  E.  R.  Co.  29  Barb.  633,  holding  that  if  there  be  no  spedfieip* 
ment,  opinion  as  to  time  of  delivery  does  not  entitle  damages. 

—  Loss  daring  transportation. 

Cited  in  Gillingham  v.  Donpsey,  12  Serg.  k  R.  183,  holding  thati/to»^^ 
tained  during  passage,  measure  is  net  value  of  goods  at  port  of  desUnftuOA' 
Oregor  v.  Kilgore,  6  Ohio,  368,  27  A.  D.  260,  holding  that  if  «<»^'  *"  ^^">jo, 
lire  is  value  at  delivery  point;  The  Joshua  Barker,  Abb.  Adm.  216,  ^^^j/^ 
7,547,  holding  that  if  vessel  capsize  at  wharf  and  damaged  goods  be  ^^^T^ 
instructions,  measure  is  value  at  destination;  Hackett  v.  Boston,  ^'  ^  .  ,^ 
36  N.  H.  390,  holding  that  if  lumber  is  damaged  by  ne^igenoe,  ™«f^ "^ 
ciation  in  value  because  unfit  for  purpose  ordered;  Lakeman  v.  GrinW"'      ^ 
626,  holding  that  if  goods  are  destroyed  before  vessel  sails,  '"^•^^"^gcf 
port  of  lading,  not  destination ;  Sheldon  v.  Lake,  9  Abb.  Pr.  N.  S.  306, 
Pr.  489,  holding  that  allegation  that  assault  was  contrary  to  laif,  i«  "*^  "* 
of  form,  and  should  be  striken  out  as  irrelevant  and  redundant 
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Wlio  are  innkeepers. 

Cited  in  reference  notes  in  20  A.  D.  476;  41  A.  D.  393;  73  A.  D.  220,— on  who  Are 
innkeepers;  27  A.  S.  R.  203,  on  what  is  an  inn. 

Cited  in  note  in  35  A.  D.  137,  on  what  is  a  tavern. 
Who  are  ^nests  at  inn. 

Cited  in  reference  note  in  67  A.  D.  723,  on  who  are  guests  at  inn. 

Cited  in  notes  in  6  L.R.A.  483,  as  to  when  relation  of  innkeeper  and  guest  exists; 
46  A.  R.  121,  on  who  are  guests,  in  regard  to  innkeeper's  liability;  62  A.  D.  586, 
as  to  who  are  guests  at  inn  and  when  they  cease  to  be  so. 
liiabilitj  of  innkeeper  for  gnest's  property. 

Cited  in  Cohen  v.  Manuel,  91  Me.  274,  64  A.  S.  R.  225,  40  L.R.A.  491,  89  Atl. 
1030,  holding  innkeeper  responsible  for  unlicensed  peddler's  cart,  if  he  direct 
guest  to  put  it  in  his  hostler's  care;  Maloney  v.  Bacon,  33  Mo.  App.  401,  holding 
innkeeper  responsible  for  trunk  deposited  by  transfer  agent  as  is  customary,  upon 
platform  in  front  of  hotel;  Shaw  v.  Berry,  31  Me.  478,  52  A.  D.  628,  holding  inn- 
keeper, without  proof  of  negligence  liable  for  injuries  to  horse  while  at  his  stable ; 
Wilkins  v.  Earle,  44  N.  Y.  172,  4  A.  R.  655  (reversing  19  Abb.  Pr.  190,  3  Robt. 
852),  holding  innkeeper  responsible  for  sealed  envelope  containing  $20,000,  which 
guest  delivered  at  office  to  be  put  in  safe;  Hulett  v.  Swift,  33  N.  Y.  571,  88  A.  D. 
405,  holding  innkeeper  liable  for  guest's  loss  by  fire,  cause  being  unknown  and 
guest  free  from  negligence;  Centliore  y.  Ryder,  1  Edm.  Sel.  Cas.  273,  holding 
removing  property  not  conversion,  if  contrary  to  direction  of  servant  thereof,  it 
is  left  at  inn;  Willard  v.  Reinhardt,  2  E.  D.  Smith,  148,  holding  emigrant  hotel 
liable  for  loss  of  baggage  placed  in  cellar,  without  proof  of  demand  or  negligence ; 
McDonald  v.  Edgerton,  5  Barb.  560,  holding  innkeeper  responsible  for  overcoat  left 
with  bartender  by  one  purchasing  liquor  at  inn;  Cheesebrough  v.  Taylor,  12  Abb. 
Pr.  227,  holding  innkeeper  liable  for  loss  of  guest's  trunk  put  in  hotel  trunk- 
storage  room;  Houser  v.  Tully,  62  Pa.  912,  1  A.  R.  390,  holding  innkeeper  liable 
lor  guest's  money  deposited  with  one  acting  as  barkeeper  for  hotel. 

Cited  in  reference  notes  in  10  A.  D.  687;  24  A.  D.  89;  29  A.  D.  683;  85  A.  D. 
126;  40  A.  D.  645;  52  A.  D.  812;  70  A.  8.  R.  702;  88  A.  S.  R.  47,— on  liability 
of  innkeepers;  19  A.  S.  R.  691,  on  liability  of  innkeeper  for  stolen  goods  of  guest; 
6  A.  R.  525,  on  liability  of  innkeeper  for  loss  of  goods  of  guest;  22  A.  S.  R.  268, 
on  innkeeper's  liability  for  guests'  baggage;  71  A.  D.  826,  on  prima  facie  liability 
for  negligence  of  innkeeper  where  guest's  property  is  lost  while  in  his  charge ;  64 
A.  B.  R.  229,  on  rights  of  guests  of  inn  as  to  goods  stolen;  19  A.  8.  R.  584,  on 
innkeepers  and  guests  and  their  respective  rights,  remedies,  and  obligations. 

Cited  in  notes  in  13  E.  R.  C.  129,  on  liability  of  innkeeper  for  goods  brought  to 
inn;   18  A.  R.  133,  134,  on  innkeeper's  liability  for  loss  of  goods  of  guest;   12 
L.R.A.  382,  on  property  for  which  innkeeper  is  responsible;  69  A.  D.  221,  224, 
on  kind  of  goods  for  which  innkeeper  is  liable. 
—  Extent  of  liability. 

Cited  in  Pinkerton  v.  Woodward,  38  Cal.  557,  91  A.  D.  657,  holding  innkeeper 
responsible  for  full  value  of  gold  dust,  if,  without  specifying  limit,  he  notify 
gaest  to  deposit  valuables  at  office;  Treiber  v.  Burrows,  27  Md.  130,  holding  inn- 
keeper not  liable  for  money  stolen  from  room,  beyond  necessary  amunt  for  travel- 
ing expenses. 

Cited  in  reference  note  in  99  A.  S.  R.  577,  on  extent  of  innkeeper's  liability. 
-^When  liability  begins  and  ends. 

Cited  in  reference  note  in  99  A.  S.  R.  577,  as  to  when  liability  of  innkeeper 
begins  and  ends. 


7  AM.  DEC.]  NOTES  ON  AMERIOAN  DECIBIONa  » 

Cited  in  note  in  M  A.  8.  R.  686,  as  to  when  liabilityr  of  umkeepen  for  m^ 
to  or  loB8  of  property  of  guests  attaches. 
~  Defenses  araiUible  to  innkeeper. 

Cited  in  Albin  t.  Presbj,  8  N.  H.  408,  29  A.  D.  979,  holding  innkeeper  not » 
sponsible  for  loaded  wagon  put  in  eustomarj  place,  an  open  shed  near  highvij,  i 
not  notified;  Qradley  Livery  Co.  v.  Snook,  66  N.  J.  L.  654,  56  LJELA.  208,  51 AL 
S58,  holding  innkeeper  not  responsible,  if  without  notifying  htm  or  his  hoitk. 
horse  be  tied  under  shed;  Piper  ▼.  Manny,  21  Wend.  282,  holding  iniikprpff  it 
sponsible  for  guest's  goods  in.  carriage  left  in  uninelosed  space  designated  bj  i» 
keeper's  senrant;  Lanier  ▼.  Toungblood,  78  Ala.  587,  holding  though  not  bo^h 
that  lock  is  broken,  and  though  notice  to  deposit  valuables  at  offiee  be  posted,  m- 
keeper  responsible  for  stolen  jewelry;  Norcroes  v.  Norcroes,  53  Me.  163,  hol£a; 
tbat  if  guest,  in  absence  of  landlord  and  servants,  hung  overcoat  in  ]daee  aBsM. 
landlord  is  responsible;  Profilet  v.  Hall,  14  La.  Ann.  530,  holding  innkeeperwc 
responsible  if  intoxicated  guest  leave  door  unlodced  and  watch  is  stolcB  fna 
bureau;  Stanton  v.  Leland,  4  E.  D.  Smith,  88,  holding  thon^  gnest  notified  ii 
deposit  at  oiBce,  landlord  responsible  for  mon^  stolen  from  trunk  in  foobl 

AnnoUtion  cited  in  Curtis  v.  Murphy,  6S  Wis.  4,  53  A.  R.  242,  22  N.  W.  8SL 
holding  if  guest  r^^tered  disreputable  woman  as  his  wife,  landlord  not 
ble  for  money  deposited  with  night  cleric 

7  AM.  DEC.  458,  SHIPPST  ▼.  HBNDERSON,  14  JOHNS.   ITS. 
Promise  to  pay  discharged  debt— Disoliarged  in  bankmptcy. 

Cited  in  Badger  t.  Qilmore,  83  N.  H.  361,  66  A.  D.  729,  holding  that  aei 
to  indorser  of  discharged  note  wUl  sustain  action  by  subsequent  indorsee;  (tt' 
way  V.  Baldwin,  1  Tex.  App.  Civ.  Cas.  (White  ft  W.)  813,  holdixig  verbal  ftmm 
to  pay  discharged  debt  enforceable;  Tmmball  v.  Tilton,  21  N.  H.  128,  hol^fn 
vate  promise  to  one  assenting  to  composition  deed,  to  pay  in  fall,  unenforoetihh: 
Turner  v.  Chrisman,  20  Ohio,  332,  holding  new  promise  available  to  sostsis  x*- 
eovery  upon  old  contract  against  plea  of  discharge;  Baltimore  ft  O.  R.  Oa  t. 
Clark,  19  Md.  520,  holding  expression  of  intention  and  desire  to  pay  when  aUe,  | 
insufficient  to  remove  bar  of  discharge;  Wait  v.  Morris,  6  Wend.  304,  holdi^^tkst 
if  promise  be  conditional  on  ability  to  pay,  condition  must  be  alleged  in  actjos  «i 
original  debt;  Marshall  v.  Tra^^,  74  111.  379,  holding  that  subseqosnt  piesuitti 
pay  discharged  note  removes  bar  to  recovery  on  original  dd>t;  Lord  v.  Skskr. 
3  Conn.  131,  8  A.  D.  160,  holding  that  if  new  promise  to  pay  ''book  debt"  be  issde 
action  should  be  on  original  cause;  Wolff e  v.  Eberlein,  74  Ala.  90,  40  A.  S.  M. 
holding  new  promise  to  judgment  creditor  entitles  enforcement  of  judgmeat  far 
benefit  of  assignee  thereof;  Hemdon  v.  Given,  19  Ahu  313,  holding  if  isdoner 
promise  after  discharge,  to  pay  note  indorsed  by  him,  original  debt  mmj  be  cs- 
forced;  Boyd  v.  Hurlbut,  41  Mo.  264,  holding  on  new  promise  to  pay  aetiea  prop- 
erly brought  on  original  contract;  Hildreth  v.  Shillaber,  2  Hall,  231,  holdb^  ^ 
reply  of  new  promise  avoids  debtor's  defense  of  discharge,  in  action  on  origiBil 
indebtedness;  Watkins  v.  Stevens,  4  Barb.  168,  on  distinction  between  prosuKte 
pay  debt  barred  by  statute  of  limitations  and  one  discharged  in  bankruptcy;  Bo« 
V.  Hamilton,  3  Barb.  609,  holding  that  in  action  on  original  debt,  if  debtor  pkfti 
discharge,  reply  of  new  promise  must  be  made;  Clark  v.  Atkinson,  2  S.  D.  Sniti 
112,  holding  on  new  promise  to  pay  note,  subsequent  indorsee  may  maintais  a^ 
tion  on  original  indebtedness;  Esselstyn  v.  Weeks,  12  N.  T.  635,  2  Abb.  Pr.  tit 
(affirming  2  E.  D.  Smith,  116),  holding  under  Code,  if  new  promise  to  pay  sotsbi 
made,  action  may  be  original  debt;  Graham  v.  CH^n,  24  Hun,  221;  Daaesbsiy 
T.  Hoyt,  53  N.  T.  521,  13  A.  R.  543;  Fitsgerald  v.  Alexander,  19  Wend.  402.- 
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on  original  promifle;  M'Nair  v.  Gilbert,  3  Wend.  344,  holding  that  promise  to  paj 
in  few  days  entitles  action  on  original  debt. 

Cited  in  note  in  27  A.  D.  288,  289,  on  promise  to  pay  debt  discharged  in  bank- 
ruptcy. 

Distinguished  in  Hubert  v.  Williams,  6  Cow.  637,  holding  subsequent  promise  to 
pay  debt  for  which  debtor  has  been  released  from  prison,  does  not  avoid  plea  of 
dischaige. 

Disapproved  in  Graham  v.  Hunt,  8  B.  Mon.  7,  holding  that  new  promise  to  pay 
discharged  debt  does  not  authorize  action  on  original  debt;  Earnest  ▼.  Parke,  4 
Rawle,  452,  27  A.  D.  280,  holding  that  promise  to  pay  discharged  debt  creates  new 
contract  upon  which  action  may  be  brought. 
~  Barred  by  statute  of  limitations. 

Cited  in  Gailer  ▼.  Grinnel,  2  Aik.  (Vt.)  349,  holding  if  new  promise  to  pay 
barred  debt  be  made,  action  must  properly  be  brought  on  original  debt;  Johnson 
T.  Albany  ft  8.  R.  Co.  54  N.  Y.  416,  13  A.  R.  607,  on  right  to  demand  delivery  of 
stock,  payment  of  which  is  resisted  by  plea  of  statute. 
Effect  of  discharge  on  security. 

Cited  in  Goodwin  v.  Stark,  15  N.  H.  218,  holding  that  debtor's  sureties  under 
poor  debtors'  act  not  discharged  by  debtors  discharged  under  United  States  bank- 
ruptcy act;  Champion  v.  Buckingham,  165  Mass.  76,  42  N.  E.  498,  holding  that 
thoni^  debtor  be  discharged,  creditor  may  avail  himself  of  security  given  for  pay- 
ment. 

7  AM.  DEO.  459,  DVTCHBSS  COTTON  MANUFACTORT  ▼.  DAVIS,   14 
JOHNS.  2S8.  j 

Enforcement  of  promise  to  paT^-Sntsorlption  to  stocdc. 

Cited  in  Slee  v.  Bloom,  19  Johns.  456,  10  A.  D.  278,  holding  stockholder,  when 
corporation  was  dissolved,  liable  to  corporation's  creditors  to  amount  of  unpaid 
subscription;  New  Hampshire  C.  R.  Co.  v.  Johnson,  30  N.  H.  390,  64  A.  D.  300, 
holding  that  if  conditions  of  subscription  have  been  performed,  action  for  legal 
assessments  can  be  maintained  in  first  instance;  Contoocook  Valley  R.  Co.  v. 
Barker,  32  N.  H.  363,  holding  that  if  all  shares  fixed  by  charter  are  not  subscribed 
for,  assessments  cannot  be  recovered  on  part;  Troy  Tump.  A  R.  Co.  v.  M'Chesney, 
21  Wend.  296;  Harlem  Canal  Co.  v.  Seixas,  2  Hall,  541;  Hartford  A  N.  H.  R.  Co. 
V.  Kennedy,  12  Conn.  499;  Northern  R.  Co.  v.  Miller,  10  Barb.  260,— holding  that 
corporation  may  recover  unpaid  instalments  though  charter  contain  forfeiture 
clause;  Small  v.  Herkimer  Mfg.  ft  Hydraulic  Co.  2  N.  T.  330  (reversing  21  Wend. 
273),  holding  that  if  corporation  exercise  right  to  forfeit  stock  for  nonpayment,  it 
cannot  maintain  action  to  recover  subscription;  dissenting  opinion  in  Small  v. 
Herkimer  Mfg.  A  Hydraulic  Co.  2  N.  T.  330  (reversing  21  Wend.  273),  on  cor- 
poration's right  to  recover  subscription  after  exercising  right  of  forfeiture;  Spear 
V.  Crawford,  14  Wend.  20,  28  A.  D.  513,  holding  that  corporation's  creditor  may 
recover  from  stockholder  amount  unpaid  on  his  stock  subscription ;  Grata  v.  Redd, 
4  B.  Mon.  178,  holding  that  if  one  subscribe  for  stock  pa3rment  thereof  may  be  en- 
forced though  there  be  right  to  take  forieiture;  Southern  L.  Ins.  ft  T.  Co.  v. 
Lanier,  5  Fla.  110,  58  A.  D.  448,  holding  that  if  company  after  organization 
reissue  surrendered  stock,  deposit  not  required  to  make  transfer  valid;  Napier  t. 
Poe,  12  Ga.  170,  holding  that  subscription,  with  provision  that  deposit  may  be 
paid  in  thirty  days,  enforceable  if  payment  tendered  then;  Brown  v.  Fairmount 
Gold  ft  S.  Min.  Co.  10  Phila.  32,  30  Phila.  Leg.  Int  124,  5  Legal  Gaz.  121,  holding 
that  assessments  under  supplement  to  charter  obtained  without  stockholders'  con- 


may  oompel  lulMcribcr  to  pay  thans  in  fall,  without  resolution  of  direeton;  Ft 
Edward  A  Ft  M.  Pi.  Road  Co.  t.  PajM,  17  Barb.  667,  holding  that  unpaid  balance 
may  be  reoorered  from  one  signing  articles  of  association  and  subacription  for 
stock;  Cucullu  v.  Union  Ins.  Co.  2  Bob.  (La.)  573,  holding  that  if  stockholders 
refuse  to  elect  directors  to  call  for  payments  on  stock,  corporation's  creditors  msj 
compel  payment;  Taggart  t.  Western  Maryland  R.  Co.  24  Md.  563,  holding  that 
deposit  required  before  organization,  is  not  essential  to  recovery  of  subseriptioa 
made  after  organization;  Franklin  Glass  Co.  t.  Alexander,  2  N.  H.  380,  9  A.  D. 
92,  holding  that  if  shareholder,  promising  to  pay  assessments,  bona  fide  sells 
shares  and  repurchases  before  assessment,  he  is  not  liable;  Smith  t.  Natchez  S.  B. 
Co.  1  How.  (Miss.)  479,  holding  that  action  may  be  sustained  on  subscription 
paper  to  recover  payments  agreed  for  stock ;  Hayne  t.  Beauchamp,  5  Smedes  A  M. 
515,  holding  that  subscription  cannot  be  recovered,  if  note  be  given  instead  of 
cash  deposit;  Beene  v.  Cahawba  A  M.  R.  Co.  3  Ala.  660,  holding  that  if  one  sign 
the  stoek  subscription  book  action  may  be  maintained  for  unpaid  instalments; 
8elma  A  T.  R.  Co.  t.  Tipton,  5  Ala.  787,  39  A.  D.  344,  holding  that  action  lies  to 
recover  subscription  for  stodc  in  an  incorporated  company,  though  charter  have 
forfeiture  clause;  Milford  A  C.  Tump.  Co.  v.  Brush,  10  Ohio,  111,  holdiqg  that  a 
subscription  of  stock  in  the  books  of  a  turnpike  company  can  be  collected  by  snit 

ated  in  reference  notes  in  17  A.  D.  448;  28  A.  D.  516;  40  A.  D.  358,— on  liabil- 
ity of  stockholder  on  subscription  for  stock. 

Cited  in  notes  in  3  L.R.A.  797,  on  obligation  of  subscriber  to  corporate  stock  to 
pay  for  shares;  47  L.RJk.  246,  on  enforceability  of  subscription  on  express  promise 
to  pay;  81  A.  D.  394,  on  corporation's  right  of  action  against  delinquent  sub- 
scriber; 93  A.  8.  R.  355,  on  action  to  enforce  personal  liability  of  subscribers  to 
corporate  stock  where  there  is  an  express  promise  to  pay. 

Distinguished  in  Burrows  v.  Smith,  10  N.  Y.  550,  holding  that  corporation  can- 
not enforce  mortgage  given  as  payment,  if  stock  has  not  been  allotted  to  sub- 
scriber; Considerant  v.  Brisbane,  14  How.  Pr.  487,  holding  that  promissory  note 
given  for  stock  cannot  be  enforced,  if  stock  was  not  delivered  or  offered ;  Howland 
V.  Edmonds,  24  N.  Y.  307,  holding  that  stock  note  of  mutual  fire  insurance  eom- 
pany  payable  as  required,  may  be  enforced  without  actual  demand. 

—  Notes  not  to  order  or  bearer. 

Cited  in  Backus  v.  Danforth,  10  Conn.  297,  holding  that  action  may  be  main- 
tained on  note  not  payable  "to  order"  or  "bearer"  without  grace;  Hamilton  Gin  A 
Mill  Co.  V.  Sinker,  74  Tex.  51,  11  S.  W.  1056,  holding  that  a  promissory  note  not 
payable  "to  bearer"  or  "order"  is  entitled  to  days  of  grace;  Horn  v.  Fuller,  6  N. 
H.  511,  holding  that  failure  to  state  consideration  on  face  of  note  does  not  affect 
its  validity. 

—  Demand  notes. 

Cited  in  Vermont  C.  R.  Co.  v.  Clayes,  21  Vt  80,  holding  that  demand  noU 
given  commissioners  as  deposit  on  shares,  can  be  recovered  in  name  of  corporation ; 
Protection  Ins.  Co.  v.  Bill,  31  Conn.  534,  holding  that  note  given  for  instsdment 
on  stock,  payable  as  required,  is  enforceable  as  a  promissory  note ;  Payne  ▼.  State, 
39  Barb.  634,  holding  that  action  to  recover  a  loan,  no  time  of  repayment  men- 
tioned, cannot  be  maintained  without  demand. 

—  Stock  notes. 

Cited  in  Hill  v.  Reed,  16  Barb.  280,  holding  promissory  stodc  note,  payable  when 
required,  enforceable  for  benefit  of  company's  creditors ;  Howland  v.  Edmonds,  33 
Barb.  433   (reversed  in  23  How.  Pr.  152);  Howland  v.  Edmonds,  23  How.  Pr. 


162   (reversing  33  Barb.  433 ), — ^holding  that  promissory  premium  note  used  as 
capital  sto<^  in  mutual  insurance  company  enforceable  without  actual  demand. 
Allegation  and  proof  of  incorporation. 

Cited  in  Bank  of  Utica  v.  Smalley,  2  Cow.  770»  14  A.  D.  620,  holding  that  corpo- 
ration need  not  set  forth  manner  of  incorporation,  but,  under  general  issue  must 
prove  existence;  Howe  Mach.  Co.  v.  Robinson,  7  Daly,  399,  holding  that  foreign 
corporation  must  all^^  incorporation,  or  prove  it  at  trial  on  general  denial  by 
contract  debtor;  Bennington  Iron  Co.  v.  Rutherford,  18  N.  J.  L.  158,  holding  that 
corporation,  in  action  on  contract,  need  not  set  out  how  incorporated  nor  aver  it- 
self to  be  a  corporation;  Connecticut  Bank  v.  Smith,  0  Abb.  Pr.  168,  17  How.  Pr. 
487,  holding  allegation  that  action  is  by  "President,  Directors  and  Company  of 
Conn.  Bank"  without  averring  incorporation,  insufficient;  Kennedy  v.  Cotton,  28 
Barb.  69,  holding  that  specific  allegation  of  incorporation  unnecessary  in  action 
by  railroad  company  on  an  agreement;  Bank  of  Waterville  v.  Beltser,  13  How.  Pr. 
270,  holding  that  bank,  incorporated  under  special  provisions  of  general  banking 
law,  need  not  allege  incorporation;  Farmers'  k  M.  Ins.  Co.  v.  Needles,  62  Mo.  17, 
holding  allegation  of  incorporation  when  note  made  unnecessary  if  note  be  given 
to  corporation  in  its  corporate  capacity;  Franz  v.  Teutonia  Bldg.  Asso.  24  Md. 
259,  holding  that  mortgagee  cannot  object  to  foreclosure  decree  because  of  nonaver- 
ment  of  mortgagor's  incorporation;  Odd  Fellows  Bldg.  Asso.  v.  flogan,  28  Ark. 
261,  holding  statement  of  corporate  name  sufficient  allegation  of  incorporation  in 
action  against  a  corporation;  Boston  Type  k  Stereotype  Foundry  v.  Spooner,  6 
Vt.  93,  holding  that  if  there  be  no  allegation  of  incorporation,  plea  in  abatement 
denying  existence  of  such  person,  is  good ;  Stoddard  v.  Onondaga  Annual  Confer- 
Mice,  12  Barb.  673,  holding  general  allegation  of  due  incorporation  sufficient  in  re- 
ply to  answer  denying  incorporation;  Bank  of  Auburn  v.  Weed,  19  Johns,  300, 
holding  plea  of  nul  tiel  corporation  bad  if  corporation  is  bound  to  prove  incorpora- 
tion. 

Cited  in  reference  note  in  36  A.  D.  630,  on  necessity  of  corporation  plaintiff's  al- 
leging its  corporate  existence. 

Distinguished  in  Bank  of  State  v.  Simonton,  2  Tex.  631,  holding  allegation  as  to 
being  a  corporation  necessary  in  action  by  "president  and  directors,  etc." 
—  Proof  of  incorporation. 

Cited  in  Mclntire  v.  Preston,  10  111.  48,  48  A.  D.  321,  holding  proof  of  right 
to  sue  unnecessary  if  note  be  made  payable  to  corporation  as  such;  Lewis  v. 
Bank  of  Kentucky,  12  Ohio,  132,  40  A.  D.  469,  holding  that  in  action  brought  by 
foreign  corporation,  its  charter  must  be  proved  under  the  general  issue;  Den 
«x  dem.  Lorillard  v.  Van  Houten,  10  N.  J.  L.  270,  holding  assignee  of  mortgage 
given  to  a  corporation  need  not  prove  incorporation,  in  foreclosure  action;  Grubb 
T.  Mahoning  Nav.  Co.  14  Pa.  302,  holding  proof  of  incorporation,  commissioner's 
certificate  and  letters  patent,  establish  right  to  sue  for  stock  subscription;  So- 
ciety for  Propagating  the  Gospel  v.  Young,  2  N.  H.  310,  holding  that  corporation, 
suing  as  such,  may  be  required  to  prove  incorporation,  if  general  issue  is  pleaded; 
Union  Cement  Co.  v.  Noble,  16  Fed.  602,  holding  that  if  corporation  does  not  al- 
lege incorporation,  it  need  not  under  plea  of  general  issue  prove  it;  Agnew  v. 
Bank  of  Gettysburg,  2  Harr.  k  G.  478,  holding  that  chater  granted  by  a  governor, 
lack  of  authority  not  being  proved,  is  sufficient  evidence  of  bank's  existence. 

Distinguished  in  Phenix  Bank  v.  Curtis,  14  Conn.  437,  36  A.  D.  492,  holding  that 
a  foreign  corporation  must,  under  general  issue  prove  incorporation  to  entitle  it  to 
recover. 
E^toppol  to  deny  corporate  existence. 

Cited  in  reference  notes  in  28  A.  S.  R.  446,  on  estoppel  to  deny  existence  of 
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ecMporatkm;  41  A.  D.  120,  on  wtoppel  <rf  penoa  dmUmg  witfc  ccrpontiflitolEf 
its  existencg. 

ated  IB  Botes  is  81  A.  D.  402,  on  estoppel  to  deay  corpontecDiteMe;8ii 
R.  181,  on  rig^t  to  attmck  ecnrpontioB  coUatermlly;  19  A.  D.  €7,  €■  florfaote 
4€  facto, 

—  Estopp^  of  oofpc»mtkNi. 

Cited  iB  Bob  AqoM  Impror.  Co.  t.  StaiHlard  F.  Ibs.  Co.  34  W.  Vt.  7H  IS&l 
771,  boldiBg  that  if  iBSBnmce  eompsBj  eontrmet  wHh  pertoas  sctiBg  ti  florfnta 
OBder  iaymlid  efaarter,  it  esBBot  a^oid  paying  loss;  Low  t.  GosaeetMit  kfhm 
R.  Co.  46  N.  H.  370,  boldiig  eorporatioB  takiBg  beaefit  of  serrucs  mkait 
eonplete  oTgaaizatioB,  after  charter  graated,  liable  therefor;  West  Wn^^ 
Bask  A  Bldg.  Aaso.  t.  Ford,  27  Cobb.  282,  71  A.  D.  M,  holdiiv  tint  ii  adiai 
reform  BMrtgage  girca  to  ecnrporation  as  sndi,  mortgagee  csaaot  day  ewf"* 
existeaee;  Browa  t.  Seottish-ABierieaa  Mortg.  Co.  110  ID.  235,  hoUugOitii 
action  ob  aiortgage  giTCB  to  eorporatian,  as  sa^  mortgagee  euaot  dor  «■!» 
ration's  legal  existenee. 

Cited  ia  aote  in  13  LJLA.  HO,  on  amenability  of  oorporatioBs  to  nkigMf 
i^g  equitable  estopp^ 

—  Estoppel  of  snbscrfbera. 

Cited  ia  Bla<*  Riirwr  A  U.  S.  Co.  t.  Clarke,  25  N.  Y.  208,  boldii«  "*"**■ 
stodc  of  company  estopped  from  deayiBg  its  corporate  dauacter;  Owy^*^ 
Boad  Co.  T.  Bast,  5  How.  Pr.  390,  holdii^  that  ia  action  sgaiait  sabKiiff  <* 
payment  of  stock,  corporation's  legal  eristence  cannot  be  qaestioaed;  Oha'^L 
R.  Co.  T.  McPhcrsoB,  35  Mo.  13,  86  A.  D.  128,  boldii«  that  mlncriber  »•* » 
sist  paymeat  of  stock,  because  iaeorporators  organised  witboot  the  »t»*^P^ 
charter;  Eppes  v.  Mississippi,  6.  A  T.  R.  Co.  35  Ala.  33,  holdiag  tfctt  AW 
subscriber,  haying  coatraeted  with  compaay  nader  aaMBded  chsrter,  *■***' 
Boaacceptanee  of  such  diarter ;  Doherty  t.  Arkaasas  A  O.  R.  Co.  5  lid.  T^^ 
82  S.  W.  899,  holdiag  that  sobscriptioB  payable  npon  completioa  <>','*^^ 
certain  point,  cannot  be  resisted  on  groond  that  extensioa  was  Mltn  ^^*^'^ 
Water  Co.  v.  Keaa,  52  N.  J.  Eq.  Ill,  27  AtL  1015,  holdiag  that  wbjgfl*^/^ 
questioa  corporatioa's  k^l  existeaee  if  he  agreed  that  deposit  be  bj  cbeek  oav 
of  cash;  Swartwout  y.  Michigaa  Air  Line  R.  Co.  24  Midi.  389,  hoUiog tk^<^ 
scriber  to  stock  cannot  defeat  recoyery  of  payaMats  by  deayiiy  ^^fl'^^'^ 
orgaaimtion;  Upton  t.  Hansimogh,  3  Biss.  417,  Fed.  Oss.  No.  It^h^ 
that  yolnntary  subscriber,  cannot,  as  against  credited'  suing  for  btlaatf  die,  . 
company's  authority  to  issue  stock;  Vernon  8oc  t.  Hills*  0  Cow.  23,  IM^ 
429,  holding  that  obligor  cannot  object  that  trustees  haye  forfeiUd  their  c^o^ 
rights  to  defeat  subscriptioa  for  diureh  expenses;  Woreester  Medieil  i»"**" 
y.  Bigetow,  11  Cush.  285,  holding  subscriber  to  corporatioB's  bmldiiig  fnd  cui« 
deay  corporate  existeaee  in  action  on  subscription. 

Cited  in  note  in  9  A.  D.  104,  cm  estoppel  of  sidMcriber  to  corpontifls. 
«  Estoppel  of  stoc^fcholders  or  olBoeni. 

Cited  in  Eaton  y.  AspiawaU,  19  N.  Y.  119,  holding  tiiat  ia  tetien  *f  •Jj^ 
tioa's  creditor,  shareholder  when  debt  was  coatraeted  csaaot  ^etd  ^°^ 
organizatioB  proceedings;  De  Witt  y.  Hastings,  8  Jones  A  S.  463,  holfiV*' 
holder  in  action  by  corporation's  creditor,  not  estopped  from  deayiig  ^^. 
tion,  because  he  receipted  for  stock;  All  Saints  Church  y.  Lotett,  1  HWt 
holding  that  former  treasurer  cannot  deny  corporate  existence  in  tetkm^^^ 
him  to  turn  oyer  corporation  money.  J 

—  Estoppel  of  party  other  tlian  corporation.  ^ 

Cited  in  Iowa  Lillooet  Gold  Min.  Co.  y.  Uslted  States  Fidelity  4  0.  Co.  l^** 
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437»  holding  tiiat  one  contracting  with  a  corporation,  cannot  in  action  on  contract, 
question  company's  right  to  contract;  Farmers'  k  M.  Bank  v.  Detroit  k  M.  R.  Co. 
17  Wis.  378,  holding  that  carrier,  contracting  |o  transport  merchandise,  cannot, 
to  avoid  damages,  plead  that  bank  dealt  therein  ultra  vires;  Snyder  v.  Studebaker, 
19  Ind.  462,  81  A.  D.  416,  holding  that  corporation's  grantor  cannot  deny  cor- 
poration's legal  existence  in  action  to  recover  from  corporation's  grantee;  Loan- 
•rs'  Bank  v.  Jacoby,  10  Hun,  143,  holding  that  undertaking  given  for  property 
replevied  by  corporation  cannot  be  defeated  by  denial  of  corporate  existence; 
Gedar  Rajrids  Water  Co.  t.  Cedar  Rapids,  118  Iowa,  234,  91  N.  W.  1081,  holding 
eity  not  estopped  if  without  authority  it  conferred  privileges  upon  a  corporation ; 
McKnight  v.  Mineral  Point,  1  Pinney  (Wis.)  99,  holding  that  debtor  cannot  deny 
corporate  existence,  if,  in  action  against  him,  he  set  off  claim  against  corporation, 
as  such;  Whitney  v.  Robinson,  53  Wis.  309,  10  N.  W.  612,  holding  if  lease  is  to 
corporation,  as  such,  lessor  cannot  defeat  same  by  denying  corporation's  legal 
existence;  Merchants'  k  M.  Bank  v.  Stone,  38  Mich.  779,  holding  that  if  bank 
take  corporation's  note  as  a  corporation  note,  it  cannot  sue  members  thereof  as 
partners;  Farmers'  k  M.  Bank  v.  Rayner,  2  Hall,  216,  holding  that  in  action  by 
corporation  against  indorser  of  note,  nul  tiel  corporation  cannot  be  specially  plead- 
ed by  latter;  John  v.  Farmers'  A  M.  Bank,  2  Blackf.  367,  20  A.  D.  119,  holding 
maker  of  premissory  note  given  to  corporation  as  such,  cannot  deny  corporation's 
legaA  existence;  Montgomery  R.  Co.  v.  Hurst,  9  Ala.  613,  holding  that  execution  of 
note  to  corporation,  as  such,  estops  maker  denying  its  corporate  existence. 

Distinguished  in  Welland  Canal  Co.  v.  Hathaway,  8  Wend.  480,  24  A.  D.  61, 
holding  that  one  giving  receipt  to  association  in  its  known  name,  not  estopped 
from  denying  incorporation ;  Williams  v.  Bank  of  Michigan,  7  Wend.  639,  holding 
that  one  giving  note  to  "president,  directors  of  bank,  ete.,**  not  estopped  from 
denyii^  incorporation. 

7  AM.  DBO.  461,  PEOPIiB  T.  ANBBR80N,  14  JOHNS.  194. 
liarceny  by  finder  of  lost  property. 

Cited  in  Beatty  ▼.  State,  61  Miss.  18,  holding  that  if  one  intends  to  steal  animal 
he  professes  to  take  as  an  estray,  conversion  is  larceny;  State  v.  Dean,  49  Iowa, 
73,  31  A.  R.  143,  holding  that  to  appropriate  property  without  identification  mark 
is  not  larceny,  though  diligence  be  not  exercised  to  discover  owner;  Lane  v. 
People,  10  111.  306,  holding  that  finder  of  trunk  not  guilty  of  larceny  if  he  break 
into  it  and  appropriate  contents;  Griggs  v.  State,  68  Ala.  426,  29  A.  R.  762,  hold- 
ing if  there  De  immediate  means  of  ascertaining  owner  of  property  found  in 
public  road,  to  appropriate  is  larceny;  Fulton  v.  State,  IS  Ark.  168,  holding  that 
borrower  is  not  guilty  of  larceny,  if  he  sell  horse  loaned  him  by  owner;  State  v. 
Roper,  14  N.  C.  (3  Dev.  L.)  473,  24  A.  D.  268,  holding  that  if  one  afterward  ap- 
propriate a  shawl  he  picked  up  and  placed  conspicuously  it  is  not  larceny;  People 
▼.  Call,  1  Denio,  120,  43  A.  D.  666,  holding  that  it  is  larceny,  if  maker  refuse  to 
redeliver  note  handed  him  to  indorse  payment;  People  v.  Cogdell,  1  Hill,  94,  37 
A.  D.  297,  holding  that  finder  of  pocketbook,  without  identification  mark,  not 
guilty  of  larceny,  though  he  afterward  fraudulently  conceal  it;  Wilson  v.  Peo- 
ple, 39  N.  Y.  469,  1  Cowen,  Crim.  Rep.  149,  holding  that  to  take  money  from  one 
intoxicated,  for  safe  keeping,  and  afterwards  appropriate  it,  is  not  larceny; 
State  V.  Conway,  18  Mo.  321,  holding  that  if  lost  property  have  no  identification 
mark,  it  is  not  larceny,  though  taken  animo  furandi. 

Cited  in  reference  notes  in  43  A.  D.  668,  on  larceny  by  finder  of  property;  12 
A.  D.  176;  24  A.  D.  272,— on  larceny  of  lost  goods;  26  A.  D.  47,  on  larceny  by 
Under  of  lost  articles;  34  A.  D.  646,  on  taking  of  lost  goods  by  finder,  as  larceny; 
1  A.  D.  687,  on  necessity  that  possession  be  lawful  to  support  action  of  trover. 


mvea  m  notes  m  u  l*.k.a.  134,  as  to  wnat  constitutes  cnminai  intent;  o<  a.  u. 
276,  on  intent  as  element  of  larceny;  88  A.  8.  R.  603,  on  intent  as  element  of 
larceny  in  case  of  finding  lost  property ;  37  L.RJ^.  122,  on  larceny  by  finder  of  lost 
property;  67  A.  D.  283,  on  larceny  by  finders  of  lost  goods  or  estrays;  21  A.  R. 
187,  on  duties  and  liabilities  of  finders  of  property;  29  A.  D.  216,  on  lost  properly. 

Distinguished  in  People  t.  Kaats,  3  Park.  Crim.  Rep.  129,  holding  that  it  is  lar- 
ceny to  appropriate  cattle  which  have  strayed  from  owner's  inclosure  onto  high- 
way; People  V.  M^Garren,  17  Wend.  460,  holding  that,  if  owner  be  known, 
to  conceal  property  inadvertently  left  in  one's  possession,  is  larceny;  People  v. 
Woodward,  31  Hun,  69,  2  N.  Y.  Crim.  Rep.  32  (dissenting  opinion),  on  right  to 
convict  of  larceny  one  who  takes  a  cow  and  kills  and  buries  it;  State  ▼.  Stevens, 
2  Penn.  (Del.)  486,  49  Atl.  174,  holding  that  it  is  larceny  to  eonoeal  money 
that  was  seen  dropped  in  store,  though  owner  not  known;  State  v.  McCaan,  19 
Mo.  249,  holding  that  it  is  larceny  to  take  with  intention  of  converting  same 
purse  accidentally  left  in  store. 

Disapproved  in  Ransom  v.  State,  22  Conn.  163,  holding  that  if  finder  intends  to 
act  honestly,  subsequent  conversion  is  not  larceny. 

1  AM.  DEO.  466,  MURRAY  T.  BOGERT,  14  JOHNS.  tl8. 
liUbility  to  oontrlbnUon. 

Cited  in  reference  note  in  44  A.  D.  641,  on  right  of  joint  Judgment  debtor 
paying  whole  debt  to  oontribution. 

Cited  ia  note  in  98  A.  S.  R.  39,  on  liability  of  judgment  debtor  to  contri- 
bution. 
Admission  to  partnership  withont  agreement  of  all  members. 

Cited  in  Burnett  t.  Snyder,  76  N.  T.  844,  holding  agreement  to  admit  stranger 
into  copartnership  does  not  constitute  him  a  partner  if  all  copartners  do  not 
agree;  Chandler  t.  Sherman,  16  Fla.  99,  holding  that  where  partnership  capital 
is  $16,000,  one  partner,  without  others'  consent,  cannot  agree  to  pay  stranger 
26  per  cent  of  net  profits  on  loan  of  $2,000;  Eangnuui  v.  Spurr,  7  Pick.  235, 
holding  that  assignee  of  share  in  partnership  stage  line  cannot  compel  sc- 
oounting  if  assignment  be  without  other  partners'  consent;  Setser  t.  Beale,  19  W. 
Vs.  274,  holding  that  partnership  contract  with  one  partner,  without  consent  of 
others,  does  not  entitle  action  to  settle  partnership  affairs;  Mumford  v.  McKay,  8 
Wend.  442,  24  A.  D.  34,  to  point  that  assignee  of  partner  in  farm  crops  becomes 
tenant  in  common  with  other  partner. 

(^ted  in  notes  in  19  E.  R.  C.  616,  on  right  of  partner  to  bring  new  member  into 
firm  without  consent  of  copartners;  116  A.  S.  R.  430,  on  status  of  subpartners  as 
to  main  partnership  when  there  is  community  of  interest  in  property  or  in  the 
profits. 

Distinguished  in  Putnam  v.  Wise,  1  Hill,  236,  87  A.  D.  309,  to  point  that  one 
occupying  land  under  agreement  to  pay  one  half  the  grain,  may,  without  land 
owner's  consent,  agree  to  divide  his  share  with  another. 
Action  by  one  partner  against  another. 

Cited  in  Rathbone  v.  Stocking,  2  Barb.  136,  to  point  that  where  several  are  un 
equally  interested  in  trust  fund,  action  to  recover  any  share  will  not  lie  until  pro- 
portion is  settled ;  Russell  v.  Grimes,  46  Mo.  410,  holding  that  if  many  things  were 
omitted  from  settlement,  new  accounting  must  be  had  before  action  lies ;  Bouton  t. 
Bouton,  40  How.  Pr.  217,  holding  that  judgment  directed  against  partner  in  action 
to  settle  partnership  affairs  irregular,  if  complete  adjustment  is  not  made ;  Patti 
son  V.  Blanchard,  6  Barb.  637,  holding  that  under  agreement  to  transfer  passengers 
and  divide  passage  money,  action  for  division  will  not  lie  until  balance  is  struck: 


Attwater  v.  Fowler,  1  Hall,  180,  holding  that  action  for  money  had  and  received 
cannot  be  sustained  unless  balance  be  struck,  though  partnership  be  terminated; 
Stothert  t.  Knox,  5  Mo.  112,  holding  that  partner  paying  partnership  debt  cannot 
maintain  assumpsit  against  other  partner  while  partnership  affairs  are  un- 
adjusted; Henderson  v.  McDuffie,  6  N.  H.  38,  20  A.  D.  657,  holding  that  if  one  pay 
note  given  for  joint  debt  of  three  he  may  maintain  action  for  contribution; 
Gibson  y.  Moore,  6  N.  H.  647,  holding  that  if  specific  part  of  partnership  affairs 
be  separated  and  adjusted,  action  may  be  maintained  as  to  that;  Bur  ley  v.  Harris, 
8  N.  H.  233,  20  A.  D.  660,  holding  firm  claim  against  outgoing  partner  assigned 
to  one  partner  cannot  be  sued  in  firm  name;  Morrison  v.  Blodgett,  8  N.  H.  238, 
29  A.  D.  663,  holding  that  if  new  partner  assume  outgoing  partner's  debts,  levy 
for  former  partnership  debt  valid;  Stevens  v.  Baker,  1  Wash.  Terr.  316,  holding 
action  in  assumpsit  to  recover  alleged  balance  cannot  be  maintained  before  ad- 
justment of  partnership  affairs;  Beach  v.  Hotchkiss,  2  Conn.  426,  holding  that 
payment  to  one  partner  of  his  share  in  partnership  venture  is  not  a  liquidation 
of  partnership  account;  Oibbes's  Estate,  167  Pa.  69,  22  L.ILA.  276,  33  W.  N.  G. 
120,  27  Atl.  383,  24  Pittsb.  L.  J.  N.  8.  136,  on  distinction  between  partnership 
and  corporation;  Cummings  v.  Morris,  26  N.  Y.  626  (affirming  3  Bosw.  660), 
holding  that  in  action  by  indorsee  against  maker  latter  cannot  set  off  unliquidated 
claim  growing  out  of  partnership  between  maker,  payee,  and  a  third  person; 
Westmrlo  v.  Evertson,  1  Wend.  632,  holding  that  one  monber  of  law  firm  cannot 
maintain  action  against  the  other,  if  affairs  are  unadjusted ;  Harris  v.  Harris,  30 
N.  H.  46,  holding  administrator  of  deceased  partner  cannot  maintain  assumpsit 
against  surviving  partners  if  partnership  affairs  are  unadjusted. 

Cited  in  reference  notes  in  29  A.  D.  662,  on  right  of  action  between  partners; 
18  A.  D.  302;  36  A.  D.  136,— on  right  to  sue  partner  at  law;  40  A.  D.  410,  on 
right  of  partner  to  maintain  action  against  copartner  before  settlement. 

Cited  in  notes  in  23  A.  D.  618,  on  actions  between  partners;  12  A.  D.  660,  on 
action  between  partners  on  final  settlement. 

Distinguished  in  Gage  v.  Angell,  8  How.  Pr.  336,  holding  that  under  Code  in 
action  on  promissory  note  balance  due  from  unliquidated  and  unsettled  partnership 
aeoount  may  be  counterclaimed. 

1  AM.  DEO.  467,  SOOVIIiliB  T.  OANFIEIiD,  14  JOHNS.  ttS. 
Conflict  of  laws. 

Cited  in  Anderson  t.  Milwaukee  A  St.  P.  R.  So.  37  Wis.  321,  holding  that 
statutes  of  another  state  allowing  certain  actions  will  not  be  enforced  here  if  our 
statutes  prohibit;  Derrickson  v.  Smith,  27  N.  J.  L.  166,  holding  statute  of  another 
state  making  corporation  trustee  liable  for  failure  to  publish  annual  report  unen- 
forceable here;  Martin  t.  Hill,  12  Barb.  631,  holding  that  in  action  by  mortgagee 
to  recover  value  of  oxen  sold  under  attachment  while  temporarily  in  another  state, 
invalidity  of  mortgagee  in  that  state  is  no  defense;  Peterson  v.  Walsh,  1  Daly, 
182,  holding  statute  requiring  acceptance  of  first  licensed  pilot  offering  service 
not  binding  on  one  300  miles  at  sea;  Midland  Co.  v.  Broat,  60  Minn.  662,  17 
L.R.A.  312,  62  N.  W.  972,  holding  liability  upon  bond  given  in  suit  in  an- 
other state  in  conformity  with  its  laws  enforceable  here;   Delafield  v.  Illinois, 

2  Hill,  169,  holding  on  right  of  a  state  to  sue  in  its  corporate  name  in  courts  of 
another  state;  Earthman  v.  Jones,  2  Yerg.  484,  holding  action  on  judgment  ob- 
tained in  another  state  not  maintainable  here ;  Waters  v.  Spencer,  44  Misc.  16,  89 
N.  Y.  Supp.  693,  holding  that  assignee  of  judgment  obtained  in  another  state,  may, 
under  Code,  bring  action  thereon  in  his  ovm  name;  Aultman  &  T.  Machinery  v. 
Kennedy,  114  Iowa,  444,  89  A.  S.  R.  373,  87  N.  W.  436,  holding  chattel  mortgage 


made  without  the  state;  O'Reilly  v.  New  York  &  N.  E.  R.  Co.  16  R,  I.  388, 

6  L.RJ^.  364,  17  Atl.  906,  holdiog  action  under  statute  of  another  state  imposing 
penalty  upon  railroad  negligently  causing  death  not  maintainable  here;  Campbell 
▼.  Rogers,  2  Handy  (Ohio)  110,  holding  statute  requiring  compensation  for  death 
caused  by  wrongful  act  unenforceable  if  act  occurred  without  the  state. 

Cited  in  reference  notes  in  46  A.  D.  473,  on  extraterritorial  effect  of  penal  laws ; 
61  A.  D.  622,  on  nonenforcement  extraterritorially  of  penal  statutes;  65  A.  D.  660, 
on  enforceability  of  penal  statutes  in  other  state. 

Cited  in  notes  in  13  L.R.A.  66,  on  enforcement  of  penal  laws  of  another  state; 
76  A.  D.  673,  on  jurisdiction  in  cases  of  crimes  committed  by  foreigners;  28  L.R.A. 
60,  on  locality  of  crime  committed  by  shooting  or  striking  across  the  state  boun- 
dary. 

—  Between  state  and  Federal  laws. 

Cited  in  United  States  v.  Lathrop,  17  Johns.  4,  holding  action  for  penalty  im- 
posed by  act  of  Congress  cannot  be  brought  in  state  court;  Ely  y.  Peck,  7 
Conn.  239,  holding  that  penalties  inflicted  by  Congress  for  desertion  cannot  be  re- 
corered  in  courts  of  this  state;  Teall  v.  Felton,  1  N.  Y.  637,  49  A.  D.  362,  holding 
troTer  maintainable  in  state  court  against  postmaster  improperly  detaining  mail, 
though  detention  was  under  color  of  postoffice  regulations;  Huber  y.  Reily,  63  Pa. 
112,  holding  that  Congress  cannot  confer  upon  election  officers  power  to  determine 
whether  an  act  has  been  yiolated;  Brigham  y.  Claflin,  31  Wis.  607,  11  A.  R.  623, 
holding  that  state  court  will  not  entertain  suit  to  enforce  penal  prorisions  of 
United  States  bankruptcy  law. 
Right  of  party  nonsnited  to  bring  another  action. 

Cited  in  Amos  y.  Sinnott,  6  111.  440;  Mason  y.  Lewis,  1  G.  Greene,  494, — ^holding 
party  suffering  nonsuit  or  nonsuited  by  court  may  bring  another  action. 

7  AM.  DEC.  469,  LOW  y.  BiXTMFORD,  14  JOHNS.  416. 
Joint  and  seyeral  liability  or  right  of  action. 

Cited  in  Woodruff  y.  Schneider,  66  How.  Pr.  450,  holding  it  not  error  to  strike 
out  names  "Roe"  and  Doe,"  if  conspiracy  is  not  essential  to  recoyery  in  action  for 
fraud. 

Cited  in  notes  in  69  L.RA.  862,  on  who  are  liable  for  daming  back  water  of 
stream ;  1  E.  R.  C.  188,  on  necessary  parties  in  action  of  tort  relating  to  real  prop- 
erty. 

—  Joint  and  seyeral  liability. 

Cited  in  Creed  y.  Hartmann,  29  N.  Y.  591,  86  A.  D.  341  (affirming  8  Bosw.  123) , 
holding  that  for  personal  injuries  occasioned  by  negligence  of  contractors,  action 
may  be  maintained  against  partners  separately;  Pierson  y.  McCurdy,  61  How.  Pr. 
134,  holding  trustees  of  company  whose  stock  is  impaired  illegally  receiye  trust 
funds  in  payment  thereof,  liable  severally;  People  y.  Tweed,  5  Hun,  382,  holding 
that  if  seyeral  confederate  to  fraudulently  obtain  and  diyide  public  money  each 
may  be  prosecuted  separately;  Fisher  y.  Cook,  23  111.  App.  621,  holding  action 
maintainable  against  one  of  two  owners  of  building  for  injuries  from  falling  into 
eleyator  shaft;  Hess  y.  Lowrey,  122  Ind.  225,  17  A.  S.  R.  355,  7  L.R.A.  90,  23  N. 
£.  156,  holding  that  if  one  partner  to  joint  action  for  damages  die,  action  may 
proceed  to  judgment  against  the  other;  Eraser  y.  Freeman,  56  Barb.  234,  hold- 
ing master  engaging  with  servants  in  committing  a  tort,  liable  for  injuries  caused 
by  servant;  Hines  v.  Jarrett,  26  S.  C.  480,  2  S.  E.  393  (dissenting  opinion),  hold- 
ing on  right  to  join  two  actions  for  separate  injuries  against  separate  parties, 
from  same  cause;  Shaw  v.  Dutcher,  19  Wend.  216,  holding  that  nonjoinder  of  par- 
ties in  tort  action  can  be  availed  of  by  plea  in  abatement  only;  Southard  v.  Hill, 
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44  Me.  92,  69  A.  D.  85,  holdiiig  that  if  there  be  m>  aTermeat  tkat  dsB  is  ni3 
estate,  plea  of  nonjoinder  is  bad ;  Bates  t.  Reynolds,  7  Bosw.  686,  to  poiafc  whaks 
one  regularly  served  can  avafl  himself  of  intqgnlar  serriee  on  one  jointly  fiafch: 
ErrMtt  V.  Crane,  Fed.  Cas.  No.  4,523,  holding  that  action  in  ejecteicBt  against  mt 
eotenant  does  not  bar  other  cotenant  filing  bill  to  qoiet  title. 

Cited  in  reference  notes  in  22  A.  D.  233,  on  joinder  of  d^fewianta  in  acCioa  a 
tort;  69  A.  D.  87,  on  joinder  of  parties  in  perscmal  actio—  of  tort  mmd  m  actissi 
concerning  real  property. 

Cited  in  note  in  68  LJLA.  306,  <m  effect  of  failure  to  sue  all  foamt  tait  feasn 
on  liability  of  those  sned. 
«  Joint  right  of  action. 

Cited  in  De  Puy  t.  Strong,  37  N.  Y.  372,  4  Abb.  Pr.  N.  &  340,  bolduig  Ast  mte 
Code  tenants  in  common,  must  joint  in  ac^on  to  recover  for  injuriea  to  realty;  Va 
Deusen  v.  Young,  29  Barfo.  9,  holding  that  joint  owners  of  land  mmj  maintain  jool 
action  for  injuries  to  conmum  property;  Bradley  t.  Boynton,  22  Me.  287,  39  A.  H 
682,  holding  that  settlement  with  trespasser  by  <nie  joint  tenant  binds  tbt  ( 
Watson  V.  Milwaukee  A  M.  R.  Co.  57  Wis.  332,  15  N.  W.  408,  boldii«  joint  i 
of  ooomion  land  taken  by  railroad  not  entitled  to  separate  awards  for 

1  AM.  DEO.  471,  OONNEOTICUT  T.  JAGKSON,  1  JOmCS.  GH.  IS. 

Computation  of  Interest  on  partial  payment. 

Cited  in  Van  Rensselaer  v.  Jones,  2  Barb.  642,  holding  interest  reeovnaUe  d 
right  on  rent  to  be  computed  from  time  it  became  due;  Clift  ▼.  Moaea,  75  Hn. 
517,  27  N.  Y.  Supp.  728,  holding  that  referee  in  stating  acoount,  in  onnsidprhf 
interest,  should  state  account  on  principle  of  partial  payments;  Lash  t.  Edgstss, 
13  Minn.  210,  QiL  197,  holding  that  payment  by  debtor  upon  an 
is  first  applied  to  satisfy  interest;  Union  Inst,  for  Savings  ▼.  Boetxm,  129  '. 
82,  37  A.  R.  305,  to  point  whether  after  breach  of  contract  interest  is  to  be  as  stips- 
lated  in  contract;  Wasson  v.  Gould,  3  Blackf.  18,  holding  computing  of  intotit 
on  payments  as  successively  made  improper ;  Wilson's  Estate,  18  PhOa.  56,  4S 
PhiU.  Leg.  Int.  140,  1  Pa.  Co.  Ct  509,  18  W.  N.  C.  483,  holding  that  partial  p^ 
ments  on  debt  will  first  be  applied  to  interest,  but  not  so  as  to  compound;  Staik 
V.  Hunton,  3  N.  J.  Eq.  300;  Townsend  v.  Riley,  46  N.  H.  300,  holding  that  if 
payments  on  note  are  less  than  interest  due,  surplus  interest  cannot  be  added  to 
principal ;  Anderson  v.  Perkins,  10  Mont.  154,  25  Pac  92,  holding  tliat  partial  paj- 
ment  on  promissory  note  shall  be  first  applied  to  accrued  intereat;  Miami  Ei- 
porting  Co.  v.  Bank  of  United  States,  5  Ohio,  260,  holding  that  payments  mmit 
on  instalments  not  due  are  applied  on  ^ndpal  and  proportion  of  ac^nned  intereit 
on  principal  thus  extinguished;  Re  Erving,  103  App.  Div.  500,  92  N.  Y.  Sapp. 
1109;  Betcher  v.  Hodgman,  63  Minn.  30,  56  A.  8.  R.  447,  65  N.  W.  90;  Maikcl  v. 
Spitler,  28  Ind.  488;  Smith  v.  Coopers,  9  Iowa,  376;  Perry  v.  Tayk>r,  1  Utah,  <S: 
Oodbe  V.  Young,  1  Utah,  55;  Hill  v.  Durand,  58  Wis.  160,  15  N.  W.  390;  Peyser  v. 
Myers,  135  N.  Y.  599,  32  N.  E.  699,  48  N.  Y.  S.  R.  825,— holding  that  oompoti^ 
interest  to  time  payments  equalled  interest  and  then  deducting  payments  from  s^ 
gregate,  is  proper;  French  v.  Kennedy,  7  Barb.  452,  holding  that  if  partial  psj 
ment  be  made  after  due  interest  is  to  be  computed  to  time  actually  made ;  Sootli- 
gate  V.  Continental  Trust  Co.  74  App.  Div.  150,  77  N.  Y.  Supp.  687  (affirming  M 
Misc.  415,  73  N.  Y.  Supp.  718),  holding  if  interest  be  allowed  on  legacies  paymeste 
Hhould  first  be  applied  to  interest. 

Cited  in  reference  note  in  55  A.  D.  120,  on  rule  for  casting  interest  whoi  partial 
payments  have  been  made. 

Cited  in  notes  in  50  A.  D.  287,  288;  21  A.  8.  R.  557;  96  A.  8.  R.  71,--Km  method 
of  computing  interest. 
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Cited  in  reference  note  in  36  A.  D.  141,  as  to  when  compound  interest  is  al- 
lowable. 

Cited  in  notes  in  60  A.  D.  290,  291,  on  compound  interest;  6  A.  D.  197,  108; 
12  A.  D.  408, — as  to  when  compound  interest  is  allowed;  34  A.  R.  101,  on  reooyeiy 
of  interest  on  interest;  18  £.  R.  C.  166,  on  right  of  mortgagee  to  eharge  mortgagor 
with  interest  upon  interest. 

—  Precedent  agreement  for. 

Cited  in  Young  v.  Hill,  6  Hun,  618,  holding  compound  interest  not  recoverable 
except  upon  special  agreement;  Van  Benschooten  t.  Lawson,  6  Johns.  Ch.  313,  10 
A.  D.  313,  holding  agreement  when  loan  made  that  interest  shall  run  upon  in- 
terest from  time  of  stipulated  payments,  unenforceable;  Redman  v.  Hampton,  26 
Mo.  App.  604,  to  point  that  agreement,  without  consideration,  that  interest  on  debt 
shall  relate  back,  is  unenforceable;  Perkins  v.  Coleman,  61  Miss.  298,  holding 
promise  to  pay  compound  interest  for  future  forbearance  unenforceable;  Levens 
V.  Briggs,  21  Or.  338,  14  L.R.A.  188,  LJ  Pac.  16;  Hager  v.  Blake,  16  Neb.  12,  19 
N.  W.  780, — ^holding  provision  in  promissory  note  to  pay  interest  on  interest  over- 
due unenforceable;  I^ar  v.  Slingerland,  24  Minn.  267;  Mason  v.  Cal lender  2  Minn. 
360,  Oil.  302,  78  A.  D.  102;  Rose  v.  Bridgeport,  17  Conn.  243;  Mat  hews  v.  Too- 
good,  23  Neb.  636,  8  A.  S.  R.  181,  37  N.  W.  266, — ^holding  agreement  to  pay  interest 
upon  interest  which  may  thereafter  accrue  not  enforceable ;  Tallman  v.  Truesdell,  3 
Wis.  443;  Hoyle  v.  Page,  41  Mich.  633,  2  N.  W.  666,— holding  agreement  in  mort- 
gage that  unpaid  interest  shall  be  compounded,  unenforceable;  Fitzhugh  v.  Mo- 
Pherson,  3  Gill,  408,  holding  that  if  mortgagor  has  agreed  that  mortgage  debt 
shall  be  compounded,  assignee  may  recover  thereon. 

Disapproved  in  Hale  v.  Hale,  1  Coldw.  233,  78  A.  D.  490,  holding  agreement  that 
interest  unpaid  when  due  may  be  compounded,  valid;  Bowman  v.  Neely,  82  HI. 
App.  366;  Hovey  v.  Edmison,  3  Dak.  449,  22  N.  W.  594,— liolding  stipulation  that 
interest  on  promissory  note  not  paid  when  due  shall  bear  interest,  valid;  New 
EngUnd  Mortg.  Secur.  Co.  v.  Vader,  28  Fed.  265,  holding  that  contract  to  pay 
interest  on  coupon  note  after  maturity  will  be  enforced. 

—  Snbaeqaent  agreement  for. 

Cited  in  Paulling  v.  Creagh,  64  Ala.  646;  Mueller  v.  McGregor,  28  Ohio  St.  266; 
Townsend  v.  Coming,  3  N.  Y.  Legal  Obs.  96;  Harper  v.  Leal,  10  How.  Pr.  276; 
Gunn  V.  Head,  21  Mo.  432, — ^holding  that  after  interest  has  accrued  it  may  be 
agreed  that  such  interest  may  bear  interest;  Rodes  v.  Blythe,  2  B.  Mon.  335,  hold- 
ing annual  compounding  of  legal  interest  by  new  contracts  at  end  of  each  year 
Tslid;  Wallis  v.  Lehman,  36  Ark.  569,  holding  note  with  interest,  given  in  settle- 
ment of  account,  for  amount  and  accumulated  interest,  valid;  Camp  v.  Bates, 
11  Conn.  487,  holding  agreement  to  p^j  interest  on  overdue  interest,  in  considera- 
tion of  extension  of  time,  valid;  Kellogg  v.  Hickok,  1  Wend.  621,  holding  note 
g^iven  on  settlement  of  account,  in  which  compound  interest  is  charged,  valid; 
Stewart  v.  Petree,  66  N.  Y.  621,  14  A.  R.  362,  upholding  note  given  for  interest 
upon  arrears  of  interest,  in  consideration  of  mortgagee  granting  an  extension. 
— >  In  absence  of  agreement. 

Cited  in  BrookH  v.  Robinson,  54  Miss.  272 ;  Hart  v.  Dorman,  2  Fla.  446,  60  A.  D. 
286, — ^holding  if  payment  exceeds  interest  surplus  should  be  applied  to  principal ; 
if  less  than  interest  surplus  of  interest  should  not  be  added  to  principal ;  Gibbes  v. 
Chisolm,  2  Nott  k  M'C.  38,  10  A.  D.  560  (dissenting  opinion),  on  right  to  allow 
interest  on  unpaid  interest;  Baker  v.  Cummings,  8  App.  D.  C.  516,  holding  where 
specified  sum  with  interest  is  found  due  on  partnership  accounting,  decree  may  be 
for  aggregate  sum;  Forman  v.  Forman,  17  How.  Pr.  256,  holding  that  in  rendering 
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judgment  in  action  on  purchased  aooounty  juatioe  cannot  eompond  intenA  lil- 
out  written  agreement;  PhiUpe  v.  Belden,  2  Edw.  Ch.  1,  holding  tkit  iiiBa 
cannot  he  charged  on  unpaid  interest  due  on  note;  Union  Bank  ?.  WiUinil  | 
Coldw.  579,  holding  adding  of  interest  due  on  notes  to  principal  and  ctkilitail 
interest  upon  aggregate  sum,  erroneous;  Ferry  ▼.  Ferry,  2  Cuah.  02,  kl£i|i 
there  has  been  no  payment,  demand  or  adjustment,  compound  intereft  amtik 
computed  on  note;  Von  Hemert  v.  Porter,  11  Biet.  210,  holding  that  neichfi 
after  dealings  have  ceased,  cannot  compound  interest  on  accoonts  doe,  lithirt 
specific  agreement;  Marr  v.  Southwidc,  2  Port.  (Ala.)  351,  holdiiig tint opa a^ 
counts  cannot  be  restated  every  six  or  twelve  months  and  interest  sddad  ti  p* 
dpal;  Young  v.  Hill,  «7  N.  Y.  162,  23  A.  R.  99  (reversii^  «  Hns.  «13),  W^ 
that  if  without  consideration  debtor  assent  that  stated  account  is  eomet  m 
pound  interest  thereon  cannot  be  recovered;  Connecticut  Mot  L.  bt  Co.' 
Cleveland,  C.  A  C.  R.  Co.  41  Barb.  9,  26  How.  Pr.  235,  holding  mpwd  n^^ 
coupons  annexed  to  railroad  bonds  should  bear  interest;  Genin  v.  lnger»)ill 
W.  Va,  549,  holding  compounding  interest  in  computiog  amount  dot  ii  mw 
to  foreclose  mortgage  error;  Stokely  v.  Thompscm,  34  Pa.  210,  boUiag  tki 
failure  to  pay  interest  on  mortgage  will  not  subject  mortgagee  to  iiten< 
thereon. 

Distinguished  in  Howard  v.  Farley,  19  Abb.  Pr.  126,  3  Robt  308,  boldiigMO*^ 
interest  payable  by  condition  of  bond  at  specified  times,  bears  interett  tsm  tisi 
demanded. 

IMsapproved  in  Wheaton  v.  Pike,  9  R.  L  132^  98  A.  D.  377,  11  A-  B. «. 
holding  that  interest  unpaid  at  date  stipulated  shall  bear  interest 
—  Against  executor,  administrator,  trustee,  etc. 

Cited  in  Blade  v.  Blakely,  2  M'Cord,  Eq.  1  (dissenting  opinioa),  m  li^ 
to  allow  annual  rests  in  accounts  against  executors;  Jones  v.  Ward,  li  i^ 
160,  holding  that  in  stating  an  account  against  an  executor  interest  ^  ""V 
his  hands  at  end  of  each  year  will  be  added  to  principal;  Schieffelis  f-  SteMrt 
1  Johns.  Ch.  620,  7  A.  D.  507,  holding  compound  interest  recovenWe  iA^ 
used  by  administrator  for  personal  benefit;  DiffenderfTer  v.  Winder,  3  GiUU 
311,  on  right  to  compound  interest  against  trustee  using  trust  mooefi  w  ^i 
own  benefit.  ^^ 

Distinguished  in  Young  v.  McKinnie,  5  FU.  542,  holding  that  '"»*' [Tj 
in   stating   account   against   an   administrator,   interest  is  to  be  eompoain 
annually. 
Right  to  interest. 

Cited  in  Boardman  v.  Lake  Shore  A  M.  8.  R.  Co.  84  N.  Y.  157,  ^^^iig  ?jf^ 
recoverable  if  money  is  applied  to  common  stodc  instead  of  preferred  ito*  * 
required;  Church  v.  Kidd,  5  Thomp.  A  C.  454,  3  Hun,  254,  holdlBg  *P^ 
by  trustee  with  creditors  that  bonus  for  money  advanced  shall  besr  "^^^^ 
binding  on  ces*i*»  que  trust;  Bennett  v.  Ckwk,  2  Hun,  526,  5  ^n«**P-  *^  !v 
holding  interest  not  recoverable  upon  moneys  received  from  land  sale  whia  ^a^ 
gagee  failed  to  apply  to  mortgage  interest. 
Usurious  Interest.  ^  _^ 

Cited  in  Fox  v.  Lipe,  24  Wend.  164,  holding  agreement  that  beiidf  i>^ 
mortgagee  should  have  use  of  part  of  land,  not  usurious;  Brandi  6av 
Strother,  15  Ala.  51,  holding  bank  cannot  extend  debt  due  Icmger  than  one  r*'    / 
and  by  annual  discount  charge  interest  in  advance.  * 

Right  to  recover  Interest  paid  nnder  mistake. 

ated  in  Boyer  v.  Pack,  2  Denio,  107,  holding  action  maintainsUtf  ^  ^^^ 
back  compound  interest  paid  under  mistake  of  fact 


Digitized  by 


Google 


Rights  of  one  ACCtnc  In  fldnctary  capacity. 

Cited  in  BlauveH  t.  Ackerman,  20  N.  J.  Eq.  141,  holding  that  property  ex- 
changed  for  trust  property  inures  to  benefit  of  trust  estate  and  that  the  trust 
property  subsequently  forfeited  for  breach  of  condition  goes  to  trust  fund;  Parkist 
T.  Aiwrauder,  1  Johns.  Ch.  394,  holding  one  taking  lease  in  his  own  name  in  viola- 
tion of  agreement  bound  to  account  to  principal;  Ck>nro  v.  Port  Heniy  Iron  Co. 
12  Barb.  27,  holding  president  of  corporation  who  had  taken  lease  therefrom 
covering  all  of  its  property  a  trustee  for  creditors  of  the  company;  Johnson  v. 
Blackman,  11  Conn.  342,  holding  that  assignment  to  executor  of  a  note  payable 
from  the  estate  inured  to  benefit  of  estate  although  he  was  not  at  the  time  au- 
thorised to  pay  it;  New  York  Gent.  Ins.  Co.  v.  National  Protection  Ins.  Co.  20 
Barb.  468,'  holding  contract  of  reinsurance  voidable  where  made  by  one  acting  as 
sgeat  of  both  parties;  Willcox  v.  Smith,  26  Barb.  316,  holding  guardian  not  en- 
titled to  give  a  receipt  to  himself  as  administrator  which  will  be  evidence  against 
ward;  Marvin  v.  Bennett,  26  Wend.  169,  on  point  that  principle  that  one  in 
trust  capacity  must  not  use  advantages  gained  thereby  for  his  own  benefit  applies 
to  all  advantages  gained  by  confidence;  Miami  Exporting  Co.  v.  Bank  of  United 
States,  Wright  (Ohio)  249,  on  point  that  a  trustee  cannot  enter  into  a  contract  on 
the  subject  of  his  trust  for  his  own  advantage;  Napier  v.  Napier,  13  Ga.  243,  on 
question  whether  settlement  by  trustee  of  claims  against  the  trust  fund  at  a  dis- 
count will  not  accrue  to  benefit  of  oestvi  que  tru9t. 

Cited  in  notes  in  9  L.R.A.  795,  on  application  of  rule  that  trustees  cannot  profit 
by  trust  estate,  to  agents;  9  L.RJ^.  794,  on  trustee's  right  to  profit  by  trust  estate; 
76  A.  D.  447,  450,  on  personal  liability  of  guardians;  9  L.R.A.  678,  on  account- 
ing by  mortgagee. 

—  Rl^t  to  purchase  property. 

Cited  in  McKinley  v.  Irvine,  13  Ala.  681,  holding  agent  appointed  to  bring  af- 
fairs of  eompany  to  a  close  not  entitled  to  purchase  the  stock  of  the  company; 
Lenox  ▼.  Notr^,  Hempst.  251,  Fed.  Cas.  No.  8,246c,  holding  trustee  could  not 
avail  himself  of  purchase  of  interest  in  trust  property;  Roller  v.  Paul,  106  Va. 
214,  56  8.  E.  558,  holding  receiver  entitled  only  to  the  amount  paid  by  him  in 
acquiring  claims  against  the  property  in  his  hands;  White  v.  Trotter,  14  Smedes 
A  M.  30,  holding  one  who  was  attorney  in  fact  for  owner  of  property  not  entitled 
to  purchase;  Crawford  v.  Tribble,  69  Ga.  519,  holding  administrator  having  judg- 
ment for  purchase  money  of  land  sold  by  intestate  not  entitled  to  have  land  levied 
on  and  sold  and  purchase  himself;  Boyd  v.  Hawkins,  17  N.  C.  (2  Dev.  Eq.)  329, 
holding  agreement  whereby  a  trustee  took  assignment  of  judgment  which  was  a 
Hen  upon  the  estate  and  received  a  portion  of  the  trust  estate  in  consideration 
void;  Saltmarsh  v.  Beene,  4  Port.  (Ala.)  283,  30  A.  D.  525,  holding  agreement  by 
commissioner  appointed  by  orphan's  court  to  sell  real  estate  whereby  another  is  to 
purchase  and  afterward  divide  with  such  commissioner  not  enforceable  in  equity; 
Brackenridge  v.  Holland,  2  Blackf.  377,  20  A.  D.  123,  holding  administrator  liable 
for  profits  realized  in  sale  of  land  which  he  had  purchased  from  the  estate  at 
public  sale;  Wright  v.  Ross,  36  Cal.  414,  holding  pledgee  of  note  and  mortgage  en- 
titled to  purchase  the  mortgaged  property  at  judicial  sale  subject  only  to  pay 
any  surplus  to  the  pledgeor. 

Cited  in  reference  note  in  16  A.  D.  160,  on  beneficiary's  right  in  purchase  made 
by  tmatees. 

Am.  Dec  Vol.  I.— 77* 


7  AIL  DEC.]  NOTES  ON  AMERICAN  DECISIONS.  El« 


Cited  ia  note  is  47  A.  &  R.  S66,  on  effect  of  tnntae's  |mn^w  cf  «"Mai^ 
title;  80  A.  a  R.  557,  on  porehaae  by  acort  <rf  |*n>|icitj  o€  pnadpia. 
CompeBMtkHi  to  oee  ta  trast  capacity— Fbr  aerricca  eeacrmllj. 

ated  ia  Bethea  t.  IfeColl,  5  Ala.  308;  Maaeogee  Lomber  CSo.  t.  Hjw,  IS  Ik 
598,  43  A.  R.  332,— Koldiag  trustee  eaUUed  to  rcaaoaable  eompcnaatiea  farv* 
icee;  Lowe  t.  Morris,  13  Ga.  165,  holdiag  trustee  eatitled  nader  statue  to  tm 
pensatioB  lor  senrices;  Gibeoa  t.  Crdiore,  5  PidL.  145,  kirfdia^  aa  siisigwf  rfi 
BM>rtgage  wlio  beld  ia  tmst  eatitled  to  comaiissioB  for  aerrieea;  Re  Golali,  •  I^ 
51,  Iraldii^  coBuaittee  of  hmmtie  eatitled  to  greater  cnrnpfaMtimi  tkaa  cxbcbib 
aad  gnardiaas  where  by  spedal  effort  he  had  lecovered  large  aaMvat  of  profo^ 
KeadaU  t.  New  Eaghmd  Carpet  Co.  13  Cooa.  383,  holdi^  aaaigBee  of  iteck  t 
goods  ia  trust  to  work  ap  bosiBesB  aad  eompeasate  hiaiself  theicfiuM  eatitki  ft 
eompeasatioB;  State  t.  Piatt,  4  Harr.  (Dri.)  154;  Riddle  t.  I>wia,  7  Bosh,  lUr- 
holdiag  a  ^oloatary  trustee  not  eatitled  to  eompeuatioa  lor  aerrieea:  JcaMi  t 
Davis,  5  Daaa,  127,  oa  poiat  that  trustee  li  aot  eaUtled  to 
oader  agreeaieat  to  that  effect. 

Cited  ia  aote  ia  17  A.  D.  256,  271,  oa  eoaqieasatioB  of 

—  To  partners. 
Cited  ia  Colgia  t.  Ceanaias,  1  Port  (Ala.)  148,  holdiag  smriviag 

eatitled  to  compensation  for  personal  aerrioes  ia  winding  np  partaerahip  aflun 
Lyaian  t.  Lyman,  2  Paine,  11,  Fed.  Cas.  No.  8,628,  holding  partner 
dissolntion  a  Tohmtary  tmstee  and  not  entitled  to  coaipea8ati<m. 

—  To  assignee  tar  oredltora. 
Cited  in  Meaeham  t.  Stemes,  9  Paige,  398,  holding  trustee  under 

ment  entitled  to  same  compensation  as  executors  and  guardiana; 
How.  Pr.  441,  holding  assignee  for  benefit  of  erediton  entitled  to 
sion  as  allowed  executors  and  administrators. 

—  To  executor  cmt  administrator  genermlij. 

Cited  in  Gordon  t.  West,  8  N.  H.  444;  Wagstaff  t.  Lowerre,  23  Baik  M,  3 
Abb.  Pr.  411;  MathU  v.  Mathis,  18  N.  J.  L.  59,— holding  executors  cntiM  It 
eoDunission  for  services;  Manning  t.  Manning,  1  Johns.  C^  527,  hftM«»g  exfcsten 
not  entitled  to  allowance  for  senriees  in  execntioB  of  trust ;  Parker  t.  Dij,  I 
Misc.  298,  29  N.  Y.  Supp.  267,  on  point  that  ocecutors  were  allowed  no  cava 
sion  for  services  prior  to  passage  of  statute. 

—  To  executors  acting  In  double  capacity. 

Cited  in  Collier  v.  Munn,  7  Abb.  Pr.  N.  8.  193,  holding  eoexeentor  aot  eatitiei 
to  compensation  for  legal  services  altiiough  rendered  under  special  proause  \ff 
other  to  pay  therefor ;  Meeker  v.  Crawford,  5  Redf.  450,  holding  offices  of  exeevton 
and  of  trustees  of  property  of  estate  inseparable  and  full  commissions  for  both  sa 
allowable;  Abell  v.  Brady,  79  Md.  94,  28  AtL  817,  holding  executors  directed  t£ 
set  apart  property  and  hold  same  as  trustees  not  entitled  to  eommission  oa  iaene 
as  executors  after  expiration  of  time  for  settling  estate  but  properly  allowed  tkar 
for  during  administration;  Collier  v.  Munn,  41  N.  Y.  143  (affirming  1  Tuke. 
136),  holding  executor  not  entitled  to  allowance  for  services  aa  counsel  for  estitt 

—  To  trustees  generally  acting  In  double  csapacity  toward  property. 
Cited  in  Re  Mumma,  1  Pearson  (Pa.)  394,  5  Claric  (Pa.)  424,  holdii^  gaaidin 

entitled  to  compensation  for  legal  services  rendered  estate;  Binsse  t.  Pa^  1 
Keyes,  87,  1  Abb.  App.  Dec.  138,  holding  trustee  who  had  been  allowed  eosnn 
sion  for  rents  received  not  entitled  to  charge  counsel  fee;  Re  McKenna,  137  M 
611,  holding  trustee  of  bankrupt  not  entitled  to  compensation  for  l^^l 
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—  Allowance  for  expenditures. 

Cited  in  Stevens  v.  Melcher,  152  N.  Y.  561,  46  N.  E.  965  (modifying  80  Hun, 
514,  30  N.  Y.  Supp.  625),  holding  executors  entitled  to  allowance  for  improvements 
which  were  authorized  under  will;  Pratt  v.  Thornton,  28  Me.  355,  48  A.  D.  402, 
holding  trustee  who  honestly  believed  himself  owner  of  land  entitled  to  amount 
that  improvements  made  increased  property's  value;  Smith  v.  Gibson,  15  Minn. 
89,  Oil.  66,  holding  trustee  of  legal  title  entitled  to  compensation  for  keeping 
fences  in  repair  and  taxes;  Baugh  v.  Walker,  77  Va.  99,  holding  trustee  who  paid 
out  confederate  money  to  remove  a  lien  on  the  trust  estate  entitled  to  be  reim- 
bursed at  its  value  when  paid;  Haggerty  v.  McCanna,  25  N.  J.  £q.  48,  holding  one 
who  had  erected  improvements  on  land  supposed  to  be  his  wife's  not  entitled  to 
compensation  therefor  where  mistake  due  to  negligence;  Booth  v.  Bradford,  114 
Iowa,  562,  87  N.  W.  685,  holding  trustee  not  entitled  to  compensation  for  improve- 
ments or  for  repairs  not  shown  to  be  necessary;  McKinley  v.  Irvine,  13  Ala.  681, 
holding  trustees  not  entitled  to  allowance  for  expenses  in  erection  of  tavern  and 
county  buildings  although  they  increased  the  value  of  the  trust  property;  Bel- 
linger V.  Shafer,  2  Sandf.  Gh.  293,  holding  lather  not  entitled  to  compensation  for 
improvements  made  with  trustee's  consent  where  they  were  not  authorized  by  the 
trust;  Clark  ▼.  Smith,  1  N.  J.  £q.  121,  holding  mortgagee  not  entitled  to  com- 
pensation for  improvements  made  without  mortgagor's  consent,  although  they  are 
beneficial ;  Dickinson  v.  Conniff,  65  Ala.  581,  holding  trustee  not  entitled  to  recover 
for  improvements  on  a  vacant  lot  where  not  authorized  by  terms  of  trust;  Free- 
man's Estate,  181  Pa.  405,  59  A.  S.  R.  659,  37  Atl.  591  (dissenting  opinion),  on 
point  that  a  trustee  will  be  allowed  only  for  necessary  expenditures;  Davis  v. 
Smith,  5  Ga.  274,  48  A.  D.  279,  on  point  that  it  is  not  competent  for  one  who  has 
acted  bona  fide  in  erecting  improvements  to  himself  more  for  compensation  in 
equity;  Hamburgh  Mfg.  Go.  v.  Bdsall,  12  N.  J.  Eq.  892,  holding  trustees  of 
creditors  acting  in  good  faith  in  carrying  on  business  not  liable  for  rent. 

Cited  in  reference  note  in  56  A.  D.  761,  on  trustee's  right  to  reimbursement  for 
imiwovements  and  expenditures  on  trust  estate. 

Cited  in  notes  in  12  A.  D.  417,  on  right  of  trustee  as  to  improvements;  89  A. 
8.  R.  818,  on  repairs  by  guardian  on  ward's  realty. 
Liability  of  tmsteee,  etc.,  for  mismanagement  or  nnamthoriied  acts. 

Cited  in  Pinkston  ▼.  Brewster,  14  Ala.  315,  holding  trustee  liable  to  creditors 
where  lie  received  property  to  be  distributed  pro  rata  and  paid  the  fund  to  one 
creditor;  Leach  v.  West,  16  Ala.  250,  holding  bailee  of  slaves  who  refused  to  de- 
liver them  under  instruetions  of  a  guardian  to  other  joint  owners  chargeable  with 
actual  value  of  services;  James  v.  Cowing,  17  Hun,  256,  holding  trustee  liable  for 
loss  resulting  from  sale  not  authorized  by  deed  of  trust;  Ludington's  Petition,  5 
Abb.  K.  C.  307,  holding  assignee  who  surrendered  assets  without  authority  of 
eovrt  in  pursuance  to  a  composition  with  all  known  creditors  liable  to  creditor 
not  a  party  to  composition;  Butler  v.  Hempstead,  18  Wend.  666,  holding  judgment 
by  default  against  executors  and  administrators  not  admission  of  assets  which 
estops  them ;  Hilton  v.  Lothrop,  46  Me.  297,  on  point  that  it  is  not  the  business  of 
equity  to  punish  a  person  for  ignorance  or  carelessness  further  than  is  required  to 
protect  tiie  cestui  que  trust;  Looby  v.  Redmond,  66  Conn.  444,  34  Atl.  102,  on  point 
that  it  is  the  duty  of  a  court  of  equity  to  protect  the  cestui  que  trust,  not  to  pun- 
ish the  trustee. 

—  Of  gnardians. 

ated  in  McLean  v.  Hosea,  14  Ala.  194,  48  A.  D.  94,  holding  guardians  who  took 
mortgage  on  property  to  secure  debt  due  ward  liable  for  loss  where  they  negligent- 
ly  permitted  it  sold  at  public  sale;    BonsalFs  Appeal,   1   Rawle,  266,  holding 


pesrea  wor  bis  Dcneii^  aiuioygii  UNxpeecea  ctcmb  rvnoerea  i^  lojunoiu;  Traits  y. 
Paiicer,  8  Barb.  48,  holding  that  a  guardian  eannot  convert  the  wardi  penonalty 
into  realty,  aod  that  in  taking  deeda  of  land  of  the  wardt  in  hie  own  name  and 
pMgii^  his  credit  for  part  of  the  purehaae  price  be  exceeded  hia  authority. 

1  AM.  moo.     478,  M06B8  t.  MURGATROTB,   1  JOHNS.  CH.  11». 

Right  to  ooliatcral  aecnrlty— Rigiita  of  orodltora  geoerally. 

Cited  in  New  London  Bank  t.  Lee,  11  Oonn.  112,  27  A.  D.  713;  Seibert  t.  True, 
8  Kan.  52,— holding  credited'  entitled  to  benefit  of  eeenrity  given  by  debtor  to 
•urety;  Be  Baldwin,  8  Cent  L.  J.  186,  Fed.  Caa.  No.  706,  holding  solTent  aurety 
trustee  of  teeurity  for  creditors'  benefit;  King  v.  Harman,  6  La.  607,  26  A.  D. 
486,  holding  indemnity  given  for  benefit  of  surety  applicable  in  equity  to  creditor'a 
claim;  SUte  oc  rel.  Atty.  Gen.  v.  State  Bank,  1  &  C.  N.  8.  63,  holding  creditor  of 
bank  entitled  to  security  held  by  state  as  surety;  Hilleary  v.  Hurdle,  6  GUI,  105, 
holding  wards  entitled  to  benefit  of  collateral  security  held  by  surety  for 
guardian;  Steere  v.  Trebilcock,  106  Mich.  464,  66  N.  W.  342,  holding  plaintitf 
oititled  to  recover  on  note  given  to  indnnnify  another  for  amount  he  was  reqfuired 
to  pay  plaintiff  for  certain  papers;  First  Nat  Bank  v.  Wheeler,  12  Tez.  Cir.  App. 
489,  38  8.  W.  1003,  holding  mortgage  executed  to  sureties  security  for  d^t  and 
creditors  subrogated  to  sureties'  rights  on  insolvency  of  principal  and  sureties; 
Chambers  v.  Prewitt,  71  111.  App.  110,  holdi]^  creditor  entitled  to  subrogatioB 
pro  roto  to  security  given  surety  as  security  against  numerous  debts;  Cox  v. 
Sommerville,  3  Yerg.  257,  holding  creditor  entitled  to  collaterals  given  surety 
without  securing  judgment;  Chambers  v.  Prewitt,  172  IlL  615,  50  N.  E.  145, 
holding  that  mortgage  creates  trust  for  creditors  on  whose  claims  the  mortgagees 
were  sureties,  although  such  claims  were  mentioned  only  in  general  terms; 
Warner  v.  Helm,  6  111.  220,  holding  creditor  not  entitled  to  security  taken  by 
surety  where  it  was  given  first  to  secure  a  debt  of  the  surety  and  also  to  aeeare 
his  suretyship  and  was  insufl&cient  for  both;  Rankin  v.  Wilsey,  17  Iowa,  463, 
holdii^  pledge  not  enforceable  by  creditor  where  rents  were  pledged  and  surety 
later  secured  the  l^gal  title  to  the  property  the  conveyance  taking  plaoe  prior  to 
attachment  of  creditor's  claim;  McEwen  v.  Bamberger,  3  Lea,  576  (disaenting 
opinion),  to  point  that  holders  of  notes  are  entitled  to  collateral  security  givoi 
by  principal  to  surety;  BUir  SUte  Bank  v.  Stewart,  57  Neb.  58,  77  N.  W.  370; 
Merchants'  k  M.  Nat  Bank  v.  Cumings,  140  N.  Y.  360,  44  N.  E.  173,— to  poiat 
that  creditor  is  entitled  to  benefit  of  all  collateral  securities  given  by  principal 
debtor  to  surety  for  indemnity;  Saffold  v.  Wade,  51  Ala.  214,  to  point  that 
liability  of  principal  whose  property  held  by  surety  as  security,  had  been  applied 
to  creditor's  account  is  extinguished  to  that  extent. 

Cited  in  reference  notes  in  28  A.  D.  601,  on  creditor's  right  to  resort  to  security 
or  indemnity,  to  surety  or  indorser;  27  A.  D.  720,  on  collateral  security  to  in- 
dorser  inuring  to  benefit  of  creditor. 
«  Rights  of  holders  of  negotiable  Inatramenta. 

Cited  in  Skillman  v.  Teeple,  1  N.  J.  Bq.  232;  Be  Jayeox,  8  Nat  Bankr.  Reg. 
241,  Fed.  Cas.  Na  7,242,— holding  holders  of  notes  entitled  to  benefit  of  collat«a] 
security  given  by  debtor  to  surety;  Watts  v.  Shipman,  21  Hun,  508,  holding 
transfer  of  securities  to  drawee  of  checks  a  trust  for  payment  of  checka;  New 
Bedford  Sav.  Inst.  v.  Fairhaven  Bank,  0  Allen,  175,  holding  indorsee  entitled  to 
security  given  by  the  maker  of  note  to  accommodation  indorser  althou^  it  was 


giTen  only  for  latter's  security;  Keene  Five  Cents  Say.  Bank  v.  Fiske,  62  N.  H. 
174,  holding  payee  of  promissory  note  entitled  to  mortgage  given  surety,  although 
the  condition  was  for  indemnity  of  surety  and  not  payment  of  note;  Toulmin  v. 
Hamilton,  7  Ala.  362,  holding  owners  of  bills  entitled  to  security  given  to  seeure 
acceptors,  and  also  to  secure  promissory  notes  held  by  acceptors  where  these  notes 
were  not  negotiated;  Fenner  v.  Fenner,  10  Luz.  Leg.  R^.  296,  holding  Judgment 
giTen  indorser  as  security,  which  had  been  assigned  by  indorser  to  creditor,  valid 
in  his  hands  although  indorser  was  discharged;  Merchants'  Nat.  Bank  v.  Com- 
Btoek,  55  K.  T.  24,  14  A.  R.  168,  holding  creditor  of  maker  of  note  by  proving  in 
bankruptcy  for  full  amount  as  insecured  claim  released  his  claim  on  security  given 
aocommodation  indorser,  but  did  not  release  indorser;  Longfellow  v.  Barnard,  58 
Neb.  612,  76  A.  8.  R.  117,  79  N.  W.  255,  to  point  that  holder  of  note  is  entitled 
to  resort  to  mortgage  assigned  to  payee  as  security. 

Cited  in  reference  note  in  45  A.  8.  R.  759,  on  rights  of  assignees  of  negotiable 
instruments  secured  by  lien  or  mortgage. 
*  Rights  of  twndholders. 

Cited  in  Young  v.  Montgomery  &  E.  R.  Go.  2  Woods,  606,  Fed.  Cas.  No.  18,166, 
holding  holders  of  bonds  of  which  the  state  was  an  indorser  entitled  to  benefit  of 
statutory  mortgage  given  to  the  state  and  that  the  state  was  not  a  necessary 
party  to  the  bill;  T(mipkins  v.  Little  Rock  &  Ft  8.  R.  Go.  21  Fed.  370  (dissenting 
opinion),  to  point  that  holders  of  bonds  are  entitled  to  security  given  aoeom- 
modation  maker  whether  given  as  security  or  payment  of  bonds. 
Rights  of  anretiefl  or  indorsera. 

Cited  in  Wright  v.  Austin,  56  Barb.  13,  holding  surety  entitled  to  have  bolder 
of  note  exhaust  fund  belonging  to  maker  in  his  hands  before  resorting  to  surety; 
Rodes  V.  Crockett,  2  Yerg.  346,  24  A.  D.  489,  holding  sureties  entitled  to  property 
mortgaged  to  creditor  conditioned  on  paying  debt;  Woodbury  v.  Bowman,  14  Me. 
154,  31  A.  D.  40,  holding  surety  entitled  to  indemnity  himself  from  property  de- 
posited by  principal  in  oontemplation  of  death  for  his  benefit;  Felton  v.  Bissel, 
26  Minn.  15,  holding  surety  entitled  to  assignment  of  security  given  creditor 
after  principal  debt  is  due  but  not  before,  although  actually  paid;  Higgins  v. 
Wright,  43  Barb.  461,  holding  acconunodation  maker  not  entitled  to  security 
pledged  to  one  occupying  position  of  second  indorser;  McMullen  v.  Neal,  60  Ala. 
552,  holding  deed  executed  to  secure  accommodation  indorsers  to  enure  to  their 
benefit  although  executed  without  their  knowledge. 
Rights  In  trwksi  property. 

Cited  in  Webster  v.  Mitdiell,  22  Fed.  869,  holding  property  transferred  to  one 
ee9tiU  que  iru9t  impressed  with  trust  for  benefit  of  others;  Pierce  v.  Robinson, 
13  CaL  116,  holding  agreement  of  mortgagee  to  hold  surplus  after  payment  of 
his  debt  for  third  persons  to  create  a  trust  irrevocable  when  acted  upon;  Sedam 
F.  Williams,  4  McLean,  51,  Fed.  Cas.  No.  12,609,  holding  partner  who  purchases 
the  partnership  property  under  agreement  to  apply  it  to  firm  debts  a  trustee  for 
creditors;  Durham  v.  Craig,  79  Ind.  117,  holding  partnership  property  which  had 
been  disposed  of  by  partners  subject  to  payment  of  a  debt  secured  by  a  mortgage 
upon  such  property;  Wood  v.  Dunmier,  8  Mason,  308,  Fed.  Cas.  No.  17,944,  hold- 
ing capital  stock  of  a  bank  which  had  been  divided  among  stockholders  a  trust 
fund  which  could  be  followed  by  creditors;  Slee  v.  Manhattan  Co.  1  Paige,  48, 
holding  that  assignlnent  of  bond  and  mortgage  as  security  with  understanding 
that  surplus  belongs  to  assignor  creates  trust  in  his  favor;  Bennett  v.  Austin,  81 
N.  Y.  308,  holding  grantee,  with  notice  of  prior  mortgages  and  equities,  and  who 
purchased  on  foreclosure  sale  constructive  trustee  for  purposes  originally  in- 
tended; McNeil  V.  Morrow,  Rich.  Eq.  Cas.  172,  holding  assignee  of  bill  of  sale 


T.  Heard,  32  Oa.  604,  holding  creditora  entitled  to  enforce  agreement  of  debtor 
wherebj  ber  property  was  transferred  to  one  who  undotook  to  pay  existsBg 
debts;  Wallis  y.  Beauehamp,  16  Tex.  SOS,  holding  vendor's  ereditors  oititled  to 
beiftellt  of  trust  where  part  consideration  for  sale  was  agreement  to  pay  yendor*! 
debts  although  ereditors  had  no  notice  at  time;  Commercial  Nat  Bank  ▼. 
Nebraska  State  Bank,  SS  Neb.  292,  50  N.  W.  197;  Smith  y.  Jones,  18  Neb.  481, 
8ff  N.  W.  024,— holdii^  assignee  for  ben^t  of  ereditors  entitled  to  maintain  setioa 
to  set  aside  an  execation  impairing  assignment;  Voorhees  y.  Carpenter,  127  lad. 
300,  26  N.  E.  SS8,  holdii^  creditor  suing  alone  for  his  own  beo^t  not  entitled  to 
set  aside  fraudulent  eonyejanee  where  the  debtor  subsequently  made  an  aasigs- 
meat  for  ben^t  of  ereditors  and  this  trust  was  administered  by  assignee;  Libby 
y.  Frost,  08  Me.  288,  66  Atl.  006,  holding  trust  inoperative  where  ostftM  que  did 
not  accept  the  trust  but  repudiated  it;  Felix  y.  Patridc,  146  U.  8.  S17,  36  L.  el 
710.  12  Sup.  Ct  Rep.  862;  Wadd  y.  Hasleton,  62  Hun,  602,  17  N.  Y.  Supp.  410,- 
holding  trust  not  invalid  because  unknown  to  ce$tui  que  trust  at  its  inceptioii; 
Ingram  v.  Kirkpatridc,  41  N.  C.  (6  Ired.  Bq.)  463,  61  A.  D.  428,  holding  creditor! 
for  whose  benefit  trust  deed  was  executed  entitled  to  compel  execution  of  trust 
as  declared;  Ferris  v.  Van  Vechten,  73  N.  T.  113,  holding  creditor's  claim  not  t 
charge  upon  testator's  farm  although  executors  had  applied  mcmey  realized  froa 
land  sold  to  pay  debts,  to  pay  taxes  and  other  charges  on  farm;  Riehardaon  ▼. 
Uann,  SO  La.  Ann.  1,060,  holding  pledgee  of  note  who  buys  property  mortgaged  to 
secure  it  and  sells  liable  lor  amount  of  note  not  for  [Mice  obtained;  Crowell  v. 
Hospital  of  Saint  Barnabas,  27  N.  J.  Eq.  660,  holding  grantee  of  mortgaged  prop- 
erty who  reoonveyed  to  his  grantor  not  liable  lor  deficiency  although  he  asramed 
inortgage;  Oarvey  v.  Jarvis,  46  N.  Y.  310,  7  A.  R.  336  (dissenting  opinion),  to 
point  that  trust  could  be  enforced  although  voluntary;  Oakley  v.  Hibbard^  1 
Pinney,  674,  44  A.  D.  426  (dissenting  opinion),  to  point  tiiat  creditors  for  whose 
benefit  assignment  has  been  made  and  accepted  may  claim  under  it  althoogfa  th^ 
have  not  assented  thereto;  Jones  v.  McPhillips,  77  Ala.  314,  to  point  that  chancery 
will  restrain  misapplying  of  trust  funds;  Gait  v.  Dibrell,  10  Yerg.  146,  to  point 
that  if  debtor  conveys  property  in  trust  for  creditors  and  conveyance  is  not  com- 
municated he  may  revoke  before  acceptance. 

Cited  in  reference  notes  in  34  A.  8.  R.  214,  <m  acceptance  of  gift  by  donee; 
31  A.  D.  46,  <m  right  of  third  person  to  affirm  and  enforce  trust  created  in  hit 
favor  without  his  knowledge. 

Cited  in  notes  in  2  L.RJL  481,  on  effect  of  trustee's  mingling  trust  funds;  t 
L.R.A.  482,  on  oettui  que  truet'e  right  to  follow  trust  funds  into  hands  of  third 
person;  10  L.RJ^.(NJ3.)  618,  on  effect  of  beneficiary's  knowledge  of  trust;  28 
L.RJL  173,  on  position  of  purchaser  of  partnership  real  estate  under  exeeatioi 
against  partner. 

Distinguished  in  Marine  &  Fire  Ins.  Bank  v.  Jauncey,  3  Sandf .  267,  holding  one 
who  discounts  bill  of  exchange  drawn  upon  consignee  of  cotton  purchased  with  iti 
avails  entitled  to  no  lien  upon  cotton;  Waters  v.  Oimly,  3  Harr.  (DeL)  117, 
holding  that  bond  given  by  embavrassed  debtor  to  one  creditor  to  secure  his  debt 
and  balance  in  trust  for  other  ereditors  does  not  create  a  trust  in  favor  of 
ereditors. 
Effect  on  trust  of  death  of  trustee  or  assignor. 

Cited  in  Allen  v.  Roll,  26  N.  J.  Eq.  163,  holding  executor  chargeable  with  same 
trust  toward  ward's  property  as  testator;  Dias  v.  Brunell,  24  Wend.  9,  hoMiog 
trust  property  not  assets  of  estate  of  trustee;  Trecothick  v.  Austin,  4  Mason,  11, 
Fed.  Cas.  No.  14,164,  holding  trust  property  in  the  hands  of  testator  and  pasunf 


Dou^erty,  10  Ga.  273,  holding  death  of  debtor  not  to  revoke  assignment  for 
benefit  of  creditors;  Lambertville  Nat.  Bank  v.  McCready  Bag  k  Paper  Co.  (N.  J. 
Eq.)     1    L..R.A.  334,  16  Atl.  388,  to  point  tiiat  upon  death  of  joint  trustee  the 
estate  defvolves  upon  survivors. 
Evidence  to  vary  or  explain  instrument. 

Cited  in  AveriU  v.  Loucks,  6  Barb.  19,  holding  parol  evidence  admissible  to  vary 
terms  of  bcmd  and  warrant  of  attorney  as  to  their  extent  and  consideration;  Cook 
T.  BSaton,  16  Barb.  439,  holding  parol  evidence  admissible  to  prove  agreement  to 
exeeute  defeasance;  Chester  v.  Bank  of  Kingston,  16  N.  Y.  336,  holding  parol  evi- 
dence admissible  to  show  that  bond  was  given  as  collateral  security;  Noble  v. 
Comstock,  3  Conn.  295,  holding  a  letter,  not  part  of  contract,  inadmissible;  Pat- 
tison  ▼.  Hull,  9  Cow.  747,  holding  parol  evidence  incompetent  to  show  that  assignor 
of  debt  intended  to  reserve  a  mortgage  securing  it;  Albion  State  Bank  v.  Knicker- 
bodcer,  126  Mich.  311,  84  N.  Y.  311,  holding  statements  of  mortgagor  made  at  time 

of  executing  mortgage  that  it  was  executed  to  secure  notes,  which  exceeded  amount 

limited  in  mortgage,  admissible. 

Cited  in  reference  notes  in  45  A.  D.  243,  on  parol  evidence  to  vary  writing  or 

annex  conditions  thereto;  47  A.  S.  R.  627,  on  parol  evidence  to  ihow  that  absolute 

inatrament  was  intended  as  collateral  security. 

Cited  in  note  in  5  L.R.A.  159,  on  showing  mistake  by  parol  evidence  in  equity. 

Siqnltable  assets. 

Cited  in  Fowler  v.  Lewis,  36  W.  Va.  112,  14  S.  E.  447,  holding  surplus  proceeds 

of  sale  of  testator's  land  for  payment  of  debts  realty;  Griffith  v.  Beecher,  10  Barb. 

432,  holding  interest  in  contract  for  purchase  of  land  real  estate;  United  States 

V.  Sturges,  1  Paine,  525,  Fed.  Cas.  No.  16,414,  holding  mortgage  absolute  on  its 

face  applicable  as  indemnity  in  equity;  Freedman's  Sav.  k  T.  Co.  v.  Earle,  110  U. 

8.  710,  28  L.  ed.  801,  4  Sup.  Ct  Rep.  226,  to  point  that  surplus  money  arising 

from  sale  of  mortgaged  premises  constitutes  equitable  assets ;  Reading  v.  Weston, 

8  Conn.  117,  20  A.  D.  97,  to  point  that  relief  in  equity  may  be  had  on  any  contract 

in  writing  founded  in  mistake  or  fraud. 

Cited  in  note  in  8  L.R.A.  789,  on  property  held  in  trust  as  assets  of  deoeased's 

E>inity  of  redemption  as  assets. 

Cited  in  Kinnear  ▼.  Walsh,  44  Mo.  65;  Shaw  ▼.  Hoadley,  8  Blackf.  165,-^iolding 
an  equity  of  redemption  to  descend  to  heirs;  Chaffee  v.  Franklin,  11  R.  I.  578, 
holding  surplus  in  hands  of  mortgagee  realty;  Sweezy  v.  Thayer,  1  Duer,  286,  11 
N.  T.  Legal  Obs.  47,  holding  surplus  arising  frcMn  sale  of  mortgaged  property,  the 
equity  of  which  was  owned  by  a  minor,  real  estate;  Kreyling  v.  O'Reilly,  97  Mo. 
App.  384,  71  S.  W.  372,  holding  surplus  realized  from  sale  of  land  under  mortgage 
real  property  passing  to  heirs;  Frank  v.  Davis,  135  N.  Y.  275,  17  L.R«A.  306,  31 
N.  E.  1100,  29  Abb.  N.  C.  294,  22  N.  Y.  Civ.  Proc.  Rep  426,  holding  surplus  arising 
from  sale  under  prior  mortgage  real  estate  for  purpose  of  lien  of  second  mort- 
gage; Yates  V.  Seits,  7  D.  C.  11,  holding  proceeds  of  sale  of  an  equity  of  redemption 
after  satisfying  the  trust  distributable  for  payment  of  judgments  according  to 
their  priority;  Graham  v.  Dickinson,  3  Barb.  Ch.  169,  to  point  that  when  mortgage 
contains  power  of  sale,  surplus  to  be  paid  to  mortgagor,  if  sold  during  his  life- 
time the  proceeds  are  personalty,  but  if  sold  after  they  are  realty. 

Cited  in  note  in  19  L.RJL.(N.S.)  723,  as  to  whether  surplus  realized  upon  fore- 
closure sale  of  real  estate  after  mortgagor's  death  is  deemed  real  or  personal 
property. 


Cited  In  Roup  w,  Brmdner,  19  Hun,  018,  holding  that  equitable  tiUe  to  lana  m- 
■old,  pMtet  to  heirs;  Graham  y.  Van  Dnzer,  61  How.  410,  2  Bedf.  S22,  holding  that 
cotnmingling  of  trust  funds  arising  from  trust  property  sold  to  testator  with  Ma 
funds  of  the  estate  will  not  prevent  payment  to  cettui  que  iruet  in  preference  to 
other  dehts;  McEwen  y.  Bamberger,  3  Lea,  676,  holding  that  creditors  who  ac- 
quired lien  by  legal  proeeedings  haye  priority  oyer  creditors  claiming  under  direet 
assignment;  Re  Remnants,  Oloott,  382,  Fed.  Cas.  No.  11,697,  holding  mortgagee  of 
ship  entitled  to  payment  on  marshaliqg  of  assets  in  ^iority  to  owner;  Hossdl  y. 
Hosmer,  8  Conn.  229,  holding  benefleial  interest  in  bond  conditioned  to  pay  sa 
assignee  a  Judgment  rceoyered  by  him  as  assignee  to  be  in  assignor's  ereditors,  to 
that  equity  would  follow  the  fund  into  administrator's  hands;  Ohio  L.  Ins.  4  T.  Co. 
y.  Ledyard,  8  Ala.  866,  holding  owner  of  purchase  money  mortgage  given  by  two 
entitled  to  enforce  mortgage  against  residue  of  land  where  one  party  ezeeated 
deed  of  trust  under  which  sale  of  part  was  made  to  purchaser  without  notice. 

7  AM.  DEO.  484,  BBNEDIOT  ▼.  IiTKOH,  1  JOHNS.  OH.  S70. 
Reltef  in  aqmlty. 

Cited  in  Warwick  Iron  Co.  v.  Morton,  148  Pa.  72,  23  Atl.  1066,  holding  thst 
equity  will  not  aid  mortgagor  guilty  of  laches  to  restrain  mortgagee  in  enforce- 
ment of  debt;  Baldwin  v.  Van  Vorst,  10  N.  J.  Eq.  677,  decreeing  foreclosuie  of 
mortgsge  given  for  purchase  price  where  there  was  unexplained  default  to  pay  on 
date  specified ;  Merritt  v.  Judd,  14  Cal.  69,  to  point  that  vendor  upon  default  csa 
go  into  equity  to  foreclose  or  bring  ejectment  for  breach  of  eonditioii;  Tufts  v. 
TufU,  3  Woodb.  4  M.  466,  Fed.  Cas.  No.  14,233,  to  point  that  test  in  eqmfy 
whether  mortgage  ezists  is  existence  of  debt  between  parties;  McCarty  v.  Meikm, 
6  Pa.  Dist.  R.  426,  holding  forfeiture  of  oil  lease  would  not  be  decreed  where  leeior 
unintentionally  made  default  in  rent  and  lessee  permitted  him  to  drill  thereafter; 
Sneed  v.  Wiggins,  3  Oa.  94,  holding  party  not  entitled  to  equitable  reli^  to 
restrain  eollectioB  where  bond  stipulated  that  upon  default  whole  amount  should 
become  due. 

Cited  in  reference  note  in  9  A.  D.  376,  on  remedy  in  equity  as  to  trusts. 

Cited  in  notes  in  86  A.  8.  R.  66,  on  relief  in  equity  from  forfeitures  under 
deeds  and  conveyances;  86  A.  8.  R.  61,  on  effeet  of  time  of  performance  on  ri^t 
to  relief  in  equity  from  forfeitures;  68  A.  D.  87,  on  equitable  relief  against  for- 
feitures for  breach  of  contracts  for  sale  of  land. 

—  Oamwiation  or  reecf anion  of  contmet. 

Cited  in  Uddell  v.  Sims,  9  Smedes  4  M.  696,  holding  rescission  at  suit  of  vendee 
proper  although  long  period  had  elapsed  where  he  but  recently  discovered  defeet 
of  title;  Yoss  v.  DeFreudenrich,  6  Minn.  96,  Gil.  46,  holding  default  in  paymat 
because  of  inability  to  pay  no  defense  to  bill  to  cancel  bond  for  deed;  Vankirk 
V.  Patterson,  201  Pa.  90,  60  Atl.  966,  holding  that  recorded  option  for  sale 
should  not  be  canceled  where  party  never  performed  or  offered  to  perform 
agreement;  Kirby  v.  Harrison,  2  Ohio  St  326,  69  A.  D.  677,  holding  failure  to 
pay  at  stipulated  time  by  vendee  in  land  contract  without  valid  excuse  ground 
for  rescission;  Ullsperger  v.  Meyer,  217  lU.  262,  2  L.RJ!l.(N.S.)  221,  76  N.  E. 
482,  3  A.  ft  B.  Ann.  Cas.  1032,  holding  rescission  not  justified  because  of  vendors 
failure  to  surrender  entire  possession  on  date  agreed  where  parties  treated 
contract  as  subsisting;  Amoux  v.  Homans,  26  How.  427,  holding  vendee  entitled 
to  recover  consideration  paid  where  parties  agreed  to  rescind  contract. 

—  Specific  performance  generally. 

Cited  in  note  in  12  L.R.A.  239,  on  action  to  enforce  specific  performance. 


1S26  NOTES  ON  AMERICAN  DECISIONS.  [47S-484 

—  Specilo  perforauuioe  after  default,  ffeiifralljr. 

Cited  kk  ThonpsoB  v.  Dulks,  6  Rich.  Eq.  870,  to  point  that  specific  per- 
fonnaiiot  is  proper  where  nonperformance  has  not  arisin  from  default  of  party 
se^in^  it;  Flanders  v.  Rosoff,  111  App.  Div.  1,  97  N.  Y.  Supp.  614,  holding 
contractor  not  entitled  to  specific  performance  of  agreement  to  execute  mortgage 
upon  completion  of  building  where  completion  was  not  shown. 

Cited  in  reference  note  in  34  A.  D.  112,  as  to  when  default  or  negligence  is 
groiind  for  refusal  of  specific  performance. 

—  In  fsivor  of  vendee  after  default. 

Referred  to  as  leading  case  in  Scott  v.  Fields,  7  Ohio,  pt.  2,  p.  90,  holding 
specific  performance  should  not  be  granted  where  vendee  neglected  to  pay  instal- 
ment. 

Cited  in  Oreen  ▼.  Covillaud,  10  CaL  317,  70  A.  D.  726,  holding  time  essence 
of   contract  to  purchase  land  and  vendee  not  entitled  to  specific  performance 
where  there  was  long  neglect  to  pay  note;  Rummington  ▼.  Kelley,  7  Ohio,  pt.  2, 
p.   97,   holding  that  specific  performance  should  not  be  granted  vendee  where 
he  neglected  payment  and  vendor  took  steps  to  rescind;   Rogers  v.  Saunders, 
16  Me.  92,  33  A.  D.  636,  holding  that  specific  performance  should  not  be  granted 
vendee  where  there  was  default  by  him  without  excuse;  Fowler  v.  Sutherland, 
68  Cal.  414,  9  Pac  674,  holding  vendee  not  entitled  to  specific  performance  after 
default  in  payment  for  unreasonable  time;  Martin  v.  Morgan,  87  Cal.  203,  22 
A.  8.  R.  240,  26  Pac.  360,  holding  specific  performance  should  not  be  granted 
vendee  of  land  where  agreement  was  that  payment  be  made  within  certain  time, 
otherwise  it  should  be  null  and  void;    Palmer  v.  Gould,   144  N.  T.   671,  39 
N.  E.  S78,  holding  vendee  not  entitled  to  specific  performance  where  agreement 
was  that  vendor  would  oonv^  if  cotenant  did  and  cotenant  refused;  Crane  v. 
Decamp,   21   N.  J.  Eq.  414,  holding  that  specific  performance   should  not  be 
granted  where  time  became  material  by  continued  failures  to  make  payments; 
Hawraltj  v.  Warren,   18  N.  J.  Eq.  124,  90  A.  D.  613,  holding  lessee  under 
optional  ccmtract  to  purchase  not  entitled  to  specific  performance  where  lessor 
could  not  give  marketable  title;  Scarborough  v.  Arrant,  26  Tex.  129,  granting 
specific   performance  although  grantee  in  land  contract  failed  to  pay  balance 
for  several  years;  Hatch  v.  Cobb,  4  Johns.  669,  holding  that  specific  performance 
should  not  be  granted  to  vendee  in  land  contract  where  he  neglected  to  pay 
balance  and  vendor  had  conveyed  to  another;  Kinney  v.  Redden,  2  Del.  Ch.  46, 
holding  vendee  not  entitled  to  specific  performance  where  he  had  taken  pos- 
session but  refused  to  pay  purchase  money  and  vendor  had  resold  property; 
Stewart  v.  Allen,  47  Fed.  399,  22  Pittsb.  L.  J.  N.  S.  100,  holding  specific  per- 
formance should  not  be  granted  where  vendee  ignored  time  fixed  for  payment; 
Ormsby  v.  Graham,  123  Iowa,  202,  98  N.  T.  724,  holding  vendee  not  entitled 
to  specific  performance  where  he  knew  vendor  did  not  have  such  title  as  court 
would  compel  him  to  accept;  Goodwin  v.  Lyon,  4  Port.   (Ala.)   297;  Kemp  ▼. 
Humphreys,  13  111.  673, — holding  specific  performance  not  allowable  where  vendee 
failed   to  make  payment  at  time  specified;   Lewis  v.  Woods,  4  How.    (Miss.) 
86,  34  A.  D.  110,  denying  specific  performance  where  vendee  neglected  for  long 
period  without  excuse  to  make  payment;    Wiswall  v.  McGown,  2  Barb.  270; 
Doyle  V.  Harris,   11   R.  I.  539, — ^holding  that  specific  performance  should  not 
be  decreed  where  vendee  defaulted  in  payment  on  original  and  extended  dates 
specified;   Morgan  v.  Bergen,  3  Neb.  209,  denying  specific  performance  -«iiere 
time  was  made  of  essence  of  contract  and  there  was  failure  to  pay  notes  when 
due;   Missouri   River,   Ft.  B.  4   G.   R.   Co.  v.   Brickley,  21   Kan.   276,   holding 
vendee  not  entitled  to  relief  where  he  defaulted  in  payment  on  contract  making 
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noi  enaiiea  lo  Bpeeiae  penomuusoe  wnere  ume  wms  essence  oi  eoncraci  ana 
there  wan  UMOLeuaable  delay;  Usher  t.  LiYermore,  S  Iowa,  117,  holding  leasee 
in  default  not  entitled  to  relief  where  lease  giving  option  to  purchase  proYided  for 
forfeiture  upon  default;  Hull  t.  Noble,  40  Me.  460,  holding  specific  performamee 
proper  where  payment  was  not  made  by  vendee  because  vendor  wrongfully  with- 
held terms  of  agreement;  Bomier  ▼.  Oaldwall,  8  Mich.  463,  granting  spedile 
performance  although  vendee  under  land  contract  in  default  where  time  not 
ssssnes  of  contract;  Rogers  v.  Saundera,  16  Me.  92,  38  A.  D.  636,  holding 
specific  performance  proper  where  time  not  essence  of  contract  and  reasonable 
excuse  for  delay  of  vendee  shown;  Greaves  v.  Greaves,  1  Legal  Gaz.  1,  holding 
vendee  entitled  to  specific  performance  although  in  default  in  payment  where 
injury  could  be  compensated  for;  Ebert  v.  Arends,  190  111.  221,  60  N.  B.  211, 
upholding  specific  performance  to  vendee  after  default  in  payment  where  due 
to  mistake  of  place  payable;  Livealey  v.  Johnston,  48  Or.  40,  84  Plus.  1044, 
holding  vendee  entitled  to  specific  performance  where  he  sent  premature  cheek 
stopped  payment  but  offered  to  perform  according  to  agreement;  Kercheval  v. 
Swope,  6  T.  B.  Mon.  362,  holding  vendee  entitled  to  specifle  performance,  although 
in  default,  where  time  was  not  essence  of  contract  and  refusal  would  woiic  irrep- 
arable injury;  St.  Louis  v.  St.  Louis  Gaslight  Ca  i  Mo.  App.  484,  holding 
city  entitled  to  specific  performance  of  right  given  by  legislature  to  purchase 
gas  plant  although  time  fixed  had  elapsed  and  city  had  attempted  to  extend 
time;  Bomier  v.  Caldwell,  8  Mich.  463,  upholding  specific  performance  under 
parol  agreement  to  convey  land  although  vendee  in  default  where  it  was  not 
unfair;  Weber  v.  Marshall,  19  Cal.  447,  holding  party  to  land  oontraet  not 
entitled  to  specific  performance  where  no  action  to  enforce  agreement  was  taken 
for  a  number  of  years;  Hubbell  v.  Von  Schoening,  68  Barb.  498,  to  point  that 
it  is  incumbent  on  vendee  calling  for  specific  performance  to  show  exercise  of 
due  diligence;  Hutcheson  v.  McNutt,  1  Ohio,  14,  holding  vendee  in  contract  to 
convey  land  not  entitled  to  specific  performance  where  he  failed  to  pay  expenses 
for  procuring  title  as  agreed  for  long  period;  Babcock  v.  Emrich,  64  How.  Pr. 
435,  to  point  that  specific  performance  will  not  be  decreed  when  vendee  has 
omitted  to  perform  at  specified  time  without  justification. 

—  In  favor  of  aaelgnee  of  vendoe  after  default. 

Cited  in  Mundy  v.  Davis,  20  Fed.  363,  holding  assignee  of  vendee  not  entitled 
to  specific  performance  of  contract  to  convey  stock  after  long  delay. 

—  In  favor  of  vendor  after  default. 

Cited  in  Bodine  v.  Glading,  21  Pa.  60,  69  A.  D.  749,  holding  vendor  not 
entitled  to  specific  performance  where  he  failed  to  make  title  when  agreed; 
Rector  v.  Price,  1  Mo.  373,  denying  specific  performance  to  vendor  of  two  tracts 
of  land  where  there  was  failure  to  make  title  to  one  at  time  agreed;  Schmidt 
V.  Reed,  132  N.  Y.  108,  30  N.  E.  373,  holding  vendor  not  entitled  to  specific 
performance  of  land  contract  where  he  failed  to  secure  extension  of  mortgage 
to  five  years  as  agreed  after  reasonable  time;  Harris  v.  Knickert>acker,  6  Wend. 
638,  holding  vendor  not  entitled  to  specific  performance  where  he  had  not  carried 
out  contract;  Fisher  v.  Worrall,  6  Watts  &  S.  478,  holding  omission  by  vendor 
to  tender  conveyance  at  exact  day  unimportant  where  vendee  disavowed  contract; 
Parrish  v.  Koons,  1  Pars.  Sel.  Eq.  Cas.  79,  holding  delay  of  five  months  in 
making  title  not  to  prevent  specific  performance  where  no  time  for  eompletioB 
was  specified. 

—  In  favor  of  vendor's  representattve  after  default. 

Cited  in  Beard  v.  Linthicum,  1  Md.  Ch.  346,  holding  representative  of  vendor 
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t  entitled  to  specifle  performance  where  title  was  in  another;  Blanton  v. 
tntucky  DistiUerieB  k  Warehouse  Co.  120  Fed.  318,  holding  assignee  for  benefit 

creditors  entitled  to  specific  performance  of  assignor's  contract  to  conrey 
itLT  title  where  lienors  agree  to  receive  payment  out  of  proceeds. 
^VITAiver  of  Tendee*fl  default. 

Cited  in  Grigg  y.  Landis,  21  N.  J.  Eq.  494,  upholding  specific  performance 
tiere   vendor  accepted  payments  after  default  in  making  improvements;   Falls 

Carpenter,  21  N.  C.   (1  Dev.  &  B.  Eq.)  237,  28  A.  D.  692,  holding  purchaser 

1  titled  to  specific  performance  although  in  default  where  vendor  acquiesced  in 
le  default;  Hays  v.  Hall,  4  Port.  (Ala.)  374,  30  A.  D.  930,  holding  vendee 
squired  right  to  specific  performance  by  acquiescence  and  waiver  by  vendor  in 
^rmer's  default;  Estes  v.  Browning,  11  Tex.  237,  60  A.  D.  238,  holding  admin- 
itrator  of  vendee,  who  made  payments  after  time  fixed,  entitled  to  speeifie 
erformance  where  they  were  aooepted,  although  administrator  first  rejected 
laim  when  presented. 

—  "Waiver  of  vendor's  default. 

Cited  in  Emmons  v.  Kiger,  28  Ind.  483,  holding  vendor  entitled  to  speeifie 
»erfonnance  where  vendee's  conduct  showed  acquiescence  in  delay  to  perform; 
<^orthrup  v.  Gibbs,  17  N.  Y.  S.  R.  320,  1  N.  Y.  Supp.  466,  holding  specific  per- 
ormanoe  to  vendor  proper  where  vendee  objected  to  title  on  day  of  performanee 
>ut  gave  further  time  to  correct. 

—  Ctunnge  of  circumstances  after  default. 

Cited  in  McNeil  v.  Magee,  6  Mason,  244,  Fed.  Cas.  No.  8,016,  holding  speeifie 
performance  of  award  should  not  be  decreed  after  long  delay  and  change  of 
circumstances;  Darrow  v.  Bush,  46  App.  Div.  262,  61  N.  Y.  Supp.  2,  holding 
vendee  under  contract  for  sale  of  land  not  entitled  to  specific  performance 
where  he  neglected  to  pay  part  of  purchase  money  for  long  period  and  until 
oil  was  discovered  on  land;  Tomlinson  v.  Smith,  2  Iowa,  39,  holding  assignee 
of  land  contract  not  entitled  to  specific  performance  after  long  default  during 
whieb  land  has  risen  in  value;  Smith  v.  Christmas,  7  Yerg.  565,  holding  that 
specific  performance  should  not  be  decreed  vendees  where  there  was  long  delay 
and  value  of  property  had  changed  although  parties  were  infttnts. 

—  Specific  performance  of  contract  la<ddng  mutnality. 

Cited  in  Springsteen  v.   Powers,  3  Robt.  483;   Pettibone  v.  Van  Renselaer, 

2  N.  Y.  Legal  Obs.  210;   Rease  v.  Kittle,  56  W.  Va.  269,  49  S.  E.   160,— to 
point  that  specific  performance  will  not  be  sustained  if  remedy  is  not  mutual; 
Ballou  V.  Sherwood,  32  Neb.  666,  49  N.  W.  796   (dissenting  opinion),  to  point 
that  if  party  seeking  to  enforce  contract  is  not  liable  thereon  he  is  not  entitled 
to  enforce  it;  Woodward  v.  Aspinwall,  3  Sandf.  272,  holding  not  valid  objection 
to  specific  performance  that  contract  was  signed  by  only  one  party;  Hutcheson 
V.  McNutt,  1  Ohio,  14,  holding  vendor  not  bound  to  convey  where  contract  was 
executed  by  one  party  only;   Young  v.  Paul,   10  N.  J.  Eq.  401,  64  A.  D.  450, 
holding  want  of  mutuality  not  suflicient  to  prevent  specific  performance  where 
party  had  placed  himself  in  position  from  which  he  could  not  extricate  himself; 
Ballou  V.  Sherwood,  82  Neb.  666,  49  N.  W.  790   (dissenting  opinion),  to  point 
that  contract  must  have  been   in   form  that  either  could  enforce  at  time  of 
making  in  order  to  be  mutual;  Hissam  v.  Parrish,  41  W.  Va.  686,  56  A.  S.  R. 
892,  24  8.  E.  600,  holding  contract  for  sale  of  stock  which  was  not  mutually 
binding  unenforceable;    Marqueze   v.   Caldwell,   48   Miss.   23,   upholding   specific 
performance  of  contract  relating  to  land  although  signed  only  by  vendee;   Old 
Ck)lony  R.  Corp.  v.  Evans,  72  Mass.  25,  66  A.  D.  394,  upholding  specific  per- 
formance to  vendor  of  land  on  contract  signed  only  by  vendee  but  acted  upon 
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by  both;  Henijr  ▼.  Oraddy,  5  B.  Mon.  450,  holding  specific  perfo 
be  decreed  although  Tcador  akme  tigned  tke  eontraet;  Ullspei^er  t.  Meyer,  217 
lU.  262,  2  L.ILA.(Nj3.)  221,  75  N.  E.  482,  3  A.  &  E.  Am.  1032,  holdiiv  gftA 
perfonnance  would  not  be  defeated  becanee  contract  was  sfgned  by  Tcodor  mfy; 
Luse  y.  Dieti,  46  Iowa,  205,  holding  vendor  not  entitled  to  specific  perfomnK 
of  contract  in  which  he  undertook  to  convey  property  belonging  to  wife^  it  Kt 
being  mutually  binding;  Bronson  v.  Cahill,  4  MXean,  10,  Fed.  Caa.  No.  IJSt 
holding  vendors  not  entitled  to  specific  poformance  where  part  only  were  hoead 
by  contract;  Smith  v.  Wilson,  160  Mo.  657,  61  S.  W.  597,  upboldii^  s^ediB 
performance  to  vendee  on  unilateral  contract;  Johnston  ▼.  Trippe,  33  Fed.  SI. 
upholding  specifie  performance  of  agreement  at  option  of  vendee  to  eonvey  had; 
Be  Hunter,  1  Edw.  Ql  1,  upholding  specific  performance  to  lessee  npoB  less 
giving  him  option  to  purchase;  Sdiroeder  v.  G^neinder,  10  Nev.  355,  holder 
lessee  with  option  to  purehase  entitled  to  perfonnance  where  tliere  wis  fiis- 
consideration;  Woodward  v.  Harris,  7  N.  Y.  Legal  Obs.  365,  holding  objeetMS 
that  contract  was  signed  only  by  purchaser  not  sufficient  to  defeat  spedic  pn- 
fonnance;  later  case  between  same  parties,  2  Barb.  430,  holding  contra;  Sehiel^ 
V.  Horbach,  28  Neb.  350,  44  N.  W.  465,  upholding  specifie  perf  ormanee  to  lesm 
who  entered  under  lease  giving  right  to  purchase  where  he  hjid  made  pajiKati 
<m  account  and  taken  other  leases;  Payne  ▼.  Graves,  6  Lei^  561,  holding  veadv 
not  entitled  to  specific  perfonnance  where  he  pleaded  the  statute  of  frauds  m 
to  contract  in  action  for  purchase  price;  Cooper  v.  Carlisle,  17  N.  J.  Sq.  fSS, 
holding  that  unilatoml  ccmtract  might  be  nuide  mutoal  by  filing  bffl  for  eoa- 
veyanoe  within  reasonable  time. 

Cited  in  referoice  notes  in  10  A.  8.  R.  269,  on  mutuality  of  eantracts;  9 
A.  8.  R.  290,  as  to  when  mutuality  n  not  essential  to  contract;  29  A.  H 
212;  59  A.  D.  751;  1  A.  S.  R.  386;  39  A.  a  R.  82;  66  A.  S.  R.  396;  II 
A.  8.  R.  730, — on  necessity  of  mutuality  to  specific  performance  of  eontrut; 
25  A.  R.  545,  as  to  the  necessity  of  tbtt  memorandum  of  the  sale  of  guh 
required  to  be  in  writing,  being  signed  by  boCh  parties. 

Cited  in  notes  in  6  L.RJl  807,  on  naeewity  that  bott  parties   to  ecmtnct      ! 
be  bound;  6  B.  R.  C.  697,  on  necessity  of  mutuality  of  eontract  in  order  ts 
sustain  suit  for  specifie  performance;   6  L.RJL(N.8.)    391,  on   anrtnality  sf 
obligation  as  a  condition  of  rig^it  to  specific  performance  of  a  oonUnufjiy  conlnsL 
TaUdlty  of  nnilateral  agreement. 

Cited  in  IfCrea  v.  Punnort,  16  Wend.  460,  30  A.  D.  108;  Hodges  ▼.  Kow^ 
58  Conn.  12,  7  L.RJL  87,  18  AtL  979,— holding  that  signature  of  party  to  be 
charged  in  contract  relating  to  realty  satisfies  statute  of  frauds;  Jn^CSee  v. 
Lang,  42  N.  Y.  493,  1  A.  R.  576,  holding  that  agreement  signed  bj  party  mtda^ 
taking  to  deliver  personalty  satisfies  statute  of  frauds. 
Time  as  of  eeaenee  of  contract 

Referred  to  as  leading  case  in  Toung  v.  Daniels,  2  Iowa,  126,  63  A.  D.  477, 
holding  time  not  essence  of  contract  where  bond  was  given  to  convey  land  if 
notes  were  paid  at  maturity. 

Cited  in  Longworth  v.  Taylor,  1  McLean,  895,  Fed.  Gas.  No.  8,490,  hoi£i« 
time  not  material  where  neither  party  to  contract  to  convey  ineonvenicpcei 
and  property  not  changed  in  value;  Edgerton  v.  Peckham,  11  Paige,  352,  holdiBg 
time  not  essence  of  contract  for  sale  of  realty  where  there  was  failure  to  makt 
last  payment  on  exact  date  but  it  was  tendered  within  few  days:  Merriam  v. 
Goodlett,  36  Neb.  384,  54  N.  W.  686,  holding  time  not  essence  of  contract  wboe 
it  would  be  inequitable  to  rob  vendee  of  improvements,  interest  and  taxei;  paid; 
Younger  v.  Welch,  22  Tex.  417,  holding  failure  of  vendee  of  land   to   deliw 
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Sogert  y.  Dean,  1  Daly,  269,  holding  leuee  entitled  to  recover  compensation 
on  agreement  to  surrender  premises  where  there  was  slight  delay  which  had 
been  waived;  Smedberg  v.  More,  26  Wend.  238,  to  point  that  in  sales  of  land 
time  may  be  of  essence  of  contract. 

Cited  in  reference  notes  in  0  A.  D.  397;  19  A.  D.  102, — on  time  as  of  the 
essence  of  contract;  43  A.  D.  643,  as  to  when  time  is  deemed  of  essence  of 
eootraet;  28  A.  D.  616,  as  to  when  time  is  not  of  the  essence  of  a  contract; 
43  A.  D.  68,  as  to  when  time  is  of  essence  of  contract  in  equity  and  when  not. 

Cited  in  notes  in  6  £.  R.  C.  639,  on  time  as  essence  of  the  contract;    12 
L.R.A.  241,  on  materiality  of  time  in  action  for  specific  performance. 
^  In  absence  of  provision  as  to. 

Cited  in  Jerome  v.  Scudder,  2  Robt.  169,  holding  time  not  essence  of  contract 
to  convey  land  on  certain  day  where  there  was  no  stipulation  to  tiiat  effect; 
Leggett  V.  Edwards,  Hopk.  Ch.  530,  holding  time  not  essence  of  contract  to 
convey  land  where  there  was  no  express  agreement  and  vendor  could  be  com- 
pensated by  interest;  Kaufmann  v.  Brennan,  63  Misc.  621,  103  N.  T.  Supp. 
912,  holding  time  not  essence  of  contract  to  convey  land  where  prompt  per- 
formance was  not  part  of  agreement  and  delay  was  through  mistake;  Myres  t. 
DeMier,  4  Daly,  343,  holding  time  not  essence  of  contract  to  sell  land  where 
it  merely  provided  for  delivery  of  deed  on  certain  date. 
^  Express  provision  as  to,  generally. 

Cited  in  King  v.  Ruckman,  20  N.  J.  Eq.  316,  holding  time  essence  of  contract 
where  it  contained  provision  for  conveyance  upon  payment  at  time  mentioned 
and  negotiations  and  statements  showed  vendor  wanted  money  then;  Holloway 
V.  Moore,  4  Smedes  &  M.  594,  holding  vendors  who  gave  bond  for  title  entitled  to 
consider  contract  ended  where  vendee  failed  to  pay  at  stipulated  time;  Grigg 
▼.  Landis,  19  N.  J.  Eq.  350,  holding  time  essence  of  contract  where  conveyance 
stipulates  that  vendee  make  certain  improvements  within  year;  Martin  v.  Mor- 
gan, 87  Cal.  203,  22  A.  S.  R.  240,  26  Pac.  360,  holding  time  essence  of  contract  in 
which  vendor  agreed  to  convey  at  any  time  within  sixty  days;  Delage  v.  Has- 
sard,  16  Ala.  196,  holding  time  essence  of  decree  tiiat  mortgagee  deliver  maps 
within  certain  time  or  mortgage  would  be  foreclosed;  Settle  v.  Winters,  2  Idaho, 
215,  10  Pac.  216,  holding  time  essence  ci  contract  relating  to  mining  property 
which  is  subject  to  fluctuation  in  value;  Frazier  v.  Boggs,  37  Fla.  307,  20  So. 
245,  holding  vendor  of  land  not  entitled  to  damages  for  vendee's  failure  to  per- 
form where  at  time  stipulated  vendor  could  not  make  title;  Smith  v.  Brown,  10 
nL  309,  holding  mortgage  of  no  ^ect  where  payment  of  encumbrance  not  made 
on  day  specified;  Thompson  v.  Dulles,  5  Rich.  Eq.  370,  to  point  that  where  time 
is  fixed  it  may  be  insisted  on  and  contract  will  not  be  enforced  imless  terms 
complied  with;  Douglas  County  v.  Union  P.  R.  Co.  5  Kan.  616,  holding  title  to 
realty  not  to  pass  where  payment  not  made  on  date  agreed;  Westerman  v.  Means, 
12  Pa.  97,  holding  deduction  properly  made  where  contract  contained  condition 
that  if  vendor  failed  to  deliver  release  at  certain  date  deduction  should  be 
made;  Gulden  v.  CByme,  7  Phila.  93,  25  Phila.  Leg.  Int.  212,  holding  time  es- 
sence of  contract  where  mortgage  provided  in  case  of  default  in  interest  principal 
should  become  due  and  mortgagee  might  proceed  to  foreclose. 

Cited  in  reference  note  in  64  A.  D.  496,  on  making  time  of  essence  of  contract 
by  intention  or  stipulation. 

Cited  in  notes  in  50  A.  D.  676,  677,  on  making  time  of  essence  of  contract  by 
express  agreement;  50  A.  D.  598,  on  right  to  make  time  of  the  essence  of  the 
ccmtract  by  stipulation;  60  A.  D.  699,  on  necessity  that  stipulation  making  time 
of  the  essence  of  the  contract  be  clear. 


Cited  in  Jeffrey  ▼.  PeDDsjlymmB.  Mm.  Co.  20  Fa.  Co.  Ct.  247,  holding  vendor  of 
eoal  entitled  upon  default  to  forfeiture  under  clause  that  unless  payments  were 
made  at  certain  dates  the  agreement  should  be  null  and  yoid;  Tait  v.  New  York 
L.  Ins.  Co.  1  Flipp.  288,  Fed.  Cas.  No.  13,726,  holding  time  essence  of  contract 
of  insurance  proTiding  tiiat  upon  nonpayment  of  premiums  it  shall  be  void; 
Dauchy  ▼.  Pond,  0  Watts,  40,  holding  time  essence  of  contract  to  convey  land 
where  it  prorided  that  the  agreement  should  be  null  and  Toid  on  failure  to  pay; 
Avery  v.  Kellogg,  11  Conn.  562,  holding  time  essence  of  contract  where  bond 
and  lease  stipulated  that  they  were  to  be  void  upon  default;  Blanchard  ▼.  Archer, 
03  App.  DiT.  459,  87  N.  T.  Supp.  665,  holding  time  essence  of  contract  for  sale 
of  lands  up  to  and  including  certain  date,  after  which  time  it  was  to  terminate; 
Haffet  T.  Oregon  4  C.  R.  Co.  46  Or.  443,  80  Pac.  480,  holding  time  essence  of 
eootraet  to  convey  land  which  provided  that  time  was  essence  and  that  default 
should  render  it  noil  and  void,  although  there  was  provision  for  higher  interest 
on  default;  Sowles  v.  Hall,  62  Vt  247,  22  A.  8.  R.  101,  20  AtL  810,  holding  that 
failure  to  tender  sum  under  contract  requiring  payment  before  a  certain  date 
and  making  agreement  null  and  void  if  not  made  terminates  the  right;  Armstrong 
V.  Pierson,  5  Iowa,  817,  holding  time  sot  esicnee  of  contract  which  provided  that 
vendor  on  default  was  at  liberty  to  declare  forfeiture  and  enter  premises; 
Chase  v.  Hogan,  8  Abb.  Pr.  N.  8.  57,  4  Robt  80  (affirming  6  Bosw.  431),  holding 
vendee  under  contract  providing  for  forfeiture  if  he  ceased  work  on  house  not 
entitled  to  proceed  with  contract  upon  default  without  excuse. 

—  Electton  lo  make  time  of  eaeenoe. 

Cited  in  Zom  v.  McParland,  11  MIm:.  555,  32  N.  T.  8upp.  770,  holding  tims 
sasenoe  of  contract  where  vendee  elects  to  treat  it  as  terminated  because  of  failure 
to  perform  at  time  fixed;  Boberts  v.  Yaw,  62  Kan.  43,  61  Pac  400,  holding  Uma 
made  essence  of  contract  to  eaivey  land  by  tender  and  request  of  performance; 
Dominick  v.  Michael,  4  8andf.  374,  holding  time  essence  of  contract  to  convey 
land  where  parties  elect  at  date  of  performance  that  it  shall  be  so  considered; 
Darrow  v.  Cornell,  80  App.  Div.  115,  51  N.  Y.  8ttpp.  828,  holding  vendee  of 
land  under  contract  indefinitely  extended  entitled  to  make  time  essence  of  con- 
tract by  notice. 

—  Ezcnaea  for  Bonperformanoe  at  exact  time. 

Cited  in  liakey  v.  Snyder,  56  W.  Va.  610,  40  8.  E.  515,  holding  time  not 
essence  of  contract  which  gave  party  right  to  enter  and  take  possession  upon 
failure  to  comply  with  its  provisions;  Atkins  v.  Rison,  25  Ark.  138,  holding  time 
not  essence  of  contract  and  vendor  entitled  to  enforce  lien  after  statutory  period 
elapsed  where  war  prevented  earlier  action. 
Parol  evidence  as  to  writings. 

Cited  in  Dorsey  v.  Eagle,  7  Gill  4  J.  321,  holding  parol  evidence  admissible  to 
show  minor  regulations  where  lease  provided  that  holding  was  subject  thereto; 
Jordan  v.  Minster,  3  Clark,  457,  holding  parol  evidence  admissible  to  show 
arrest  on  writ  where  such  testimony  not  inconsistent  with  return;  Wiswall  v. 
McGowan,  HolTm.  Ch.  125,  holding  that  contract  for  purchase  of  laad  may  be 
extended  by  parol. 
— >  As  to  consideration. 

Cited  in  Frink  v.  Green,  5  Barb.  455,  holding  parol  evidence  admissible  to 
show  consideration  in  written  sgreement  where  none  is  expressed ;  Mead  v.  Steger, 
5  Port  (Ala.)  408,  holding  parol  evidence  to  show  consideration  other  than  that 
expressed  in  note  inadmissible ;  Brooks  v.  Maltbie,  4  Stew.  A  P.  06,  holding  parol 
evidence  inadmissible  to  show  agreement  that  deed  executed  should  extinguish 


that  wliere  eonsideration  is  expressed  in  deed  proof  of  other  consideration  cannot 
be  giyen. 

Y  AM.  BBO.  494,  OHEBSEBROUGH  t.  MIIiliARD,  1  JOHNS.  OH.  409. 
RelatlTe  rightfl  of  lienors. 

Cited  in  Bank  of  England  y.  Tarleton,  23  Miss.  173,  holding  mortgagee  who 
paid  part  of  mortgage  debt  which  he  had  assigned  not  entitled  to  pro  rata  distri- 
bution of  mortgage  security  against  prior  assignee  of  another  part;   Moyer  v. 
Hinman,  13  N.  Y.  180,  holding  judgment  lien  subject  to  equity  of  one  in  posses- 
sion of  property  under  contract  from  judgment  debtor  to  purchase;   Teaff  v. 
Roes,  1  Ohio  St.  469,     holding  interest  of  purchaser  from  mortgagor  discharged 
from  first  mortgage  where  by  neglect  of  mortgagee  property  secured  by  second 
mortgage  given  to  release  first  was  lost;  Gould  v.  Central  Trust  Co.  6  Abb.  N.  C. 
381,  holding  owners  of  securities  sold  by  pledgee  without  notice  of  true  owner's 
rights   entitled    to    have    remaining    security    sold    and    equitably    distributed; 
Decker  v.  Gilbert,  80  Ind.  107,  holding  judgment  creditor  entitled  to  enforce  lien, 
as  against  subsequent  grantee  of  debtor,  by  suit  after  death   of  latter  before 
execution   issued;    Commercial   Bank   v.   Western   Reserve   Bank,   11    Ohio,   444^ 
38  A.  D.  730,  holding  judgment  creditor  justified  as  against  surety  and  debtor's 
grantees  in  abandoning  levy  on  property  which  was  embarrassed  and  probably 
would  not  yield  sufficient  amount;  Pitts  ▼.  American  Freehold  Land  Mortg.  Co. 
123  Ala.  469,  26  So.  286,  holding  foreclosure  and  sale  against  entire  property 
mortgaged  valid  where  mortgagee  had  no  notice  of  subsequent  deed  of  part  of 
premises;  Bank  of  Pennsylvania  v.  Winger,  1  Rawle,  295,  18  A.  D.  633,  hold- 
ing junior   judgment   creditor   who   bought   senior    judgment   entitled    to   give 
preference  to  his  judgment  without  discharging  the  other;  Tompkins  v.  Mitchell 
2  Rand.    (Va.)    428,  holding  joint  purchaser  entitled  to  lien  on  property  lor 
amount   above   his   moiety    of    purchase   money    in   preference   to   creditors   of 
other  joint  purchaser;    Presbyterian  Corp.  v.   Wallace,  8  Rawle,   109,  holding: 
that  sale  of  part  of  mortgaged  premises  upon  younger  judgment  against  one 
claiming  title  under  mortgagor,  relieves  land  sold  from  lien  of  mortgage  al- 
though   latter   not   due;    Re   Auditor's   Report  of   Adam's   Estate,   7   Luzerne 
L^.    R^.    61,    holding    indorser    of    renewal    note    who    took    assignment    of 
judgment   securing   first    note   entitled    to    preference   over   judgments    entered 
prior  to   assignment;    Cowden's   Estate,   1    Pa.   St.   267,   holding   encumbrances 
payable   out  of   proceeds  of   sale  of   property  according  to  order   of   time  in 
which  they  were  created;  Filley  v.  Duncan,  1  Neb.  134,  93  A.  D.     337,  holdings 
judgment   against   vendor   of   land   entered    after   contract    of   conve3ranoe   not 
enforceable   against   vendee    in    possession   except    for    unpaid   balance;    Lagow 
V.  BadoUet,  1  Blackf.  416,  12  A.  D.  268,  holding  property  purchased  on  execu- 
tion  with   notice   of   assignment  of   debtors   interest   subject   to   the   purposes 
of  assignment;  Erie  R.  Co.  v.  Ramsey,  46  N.  Y.  637,  upholding  equitable  juris- 
diction granting  injunction  order   restraining  proceedings   in   another   district; 
Pratt  V.  Adams,  7  Paige,  615,  holding  owners  of  drafts  entitled  to  prove  as  pre- 
ferred creditors  against  estate  of  insolvent  acceptor  where  assignment  preferred 
their  payment;  Walker  v.  Bradbury,  16  Me.  207,  holding  surplus  of  proceeds  of 
land  devised  which  had  been  sold  to  pay  debts  chargeable  to  personalty  to  go 
to  devisees  in  preference  to  distributees;  Colgrove  v.  Tallman,  67  N.  Y.  95,  23 
A.  R.  90,  holding  retiring  partner  discharged  where  creditor  upon  request  neg- 
lected to  collect  claim  from  partner  undertaking  to  pay;  Wheelwright  v.  Loomer,. 
4  Ed\r.  Ch.  232,  holding  mortgagor  bound  to  credit  amount  at  which  he  bought 
husband's  premises  upon  foreclosure  of  wife's  property  given  as  security;   Wetr 
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more  ▼.  Boberts,  10  How.  61,  holding  anigiMe  of  junior  mortgage  ontitled  to 
redeem  where  be  wan  not  notified  of  laredosnre  of  prior  mortgige;  FarkMaa 
▼.  Welch,  19  Pick.  231,  holding  mortgagor  entitled  in  proceedings  to  redeem  to 
abatement  of  value  of  part  of  property  released  by  mortgagee's  assignee;  Caa- 
sidy  T.  Bigelow,  25  N.  J.  Eq.  112,  holding  second  mortgagees  entitled  to  redeem 
from  first  mortgage  and  to  assignment  of  decree  although  d^t  onaecured  by 
mortgage  remained  doe  first  mortgagee. 

Cited  in  reference  note  in  34  A.  8.  R.  131,  <m  righto  of  second  BM>rtgagee. 
—  Where  one  creditor  baa  additional  security. 

Cited  in  Osbom  ▼.  Carr,  12  Conn.  105;  Molson's  Bank  t.  Howard,  8  Jones  4 
8.  15;  United  SUtes  Ins.  Co.  v.  Shriver,  3  Md.  Ch.  381,  to  point  thai  one  bar- 
ing lien  on  two  funds  is  bound  to  first  resort  to  one  in  which  another  who  has 
lien  on  but  one  has  no  right;  Oppenheimer  ▼.  Walker,  3  Hnn,  30,  5  Tbomp. 
4  C.   325,  holding  second  mortgagee  entitled  to  hare  lot  not  cohered  by  his 
mortgage  first  sold  by  first  mortgagee;    Norfolk  Stoto  Bank  v.   S^wenk,  51 
Neb.   148,   70   N.   W.   970;    Watson  y.   Bane,    7    Md.    117,--holding   judgment 
creditor  having  lien  on  all  mortgagor's  property  bound  to  apply  other  prop- 
erty before  that  covered  by  mortgage  constituting  another's  only  security;  Bank 
of   Kentucky   v.   Vance,   4   Litt.    (Ky.)    180,   holding  mortgagee   having   right 
against  personalty  and  realty  bound  to  first  apply  personalty  where  another  is 
secured  alone  by  the  realty;  Bryant  v.  Stephens,  58  Ala.  838,  holding  one  hav- 
ing lien  on  personalty  and  realty  bound  to  exhaust  personalty  first  where  another 
has  lien  <mly  on  realty;   Ross  v.  Duggan,  5  Colo.  85,  holding  senior  creditor 
having  lien  on  two  funds  not  accountoble  to  junior  creditor  having  lien  on  one 
fund  where  second  security  consisted  of  chattels  not  shown  to  be  in  existenoe; 
Beilly  v.  Mayer,  12  N.  J.  Eq.  55,  holding  mortgagee  of  two  loto  having  stock  as 
security  bound  as  against  mortgagee  of  one  lot  only  to  first  sell  lot  eoveied  by 
first  mortgage  alone;  Jenkins  v.  Smith,  21  Misc.  750,  48  N.  Y.  Sapp.  128,  hold- 
ing mortgagee  not  bound  to  resort  first  to  noto  and  indorser  to  whieh  another 
lienor  has  no  access  where  the  mortgagee  would  be  injured  ther^y;      Cannon 
▼.  Hudson,  5  Del.  Ch.  112;  Lee  V.  Gregory,  12  Neb.  282,  11  N.  W.  297,— hold- 
ing tiiat  doctrine  of  marshaling  asseto  does  not  apply  where  parties  are  creditors 
of  different  debtors  and  not  of  common  one;  Dilley  v.  Brady,  27  Md.  570,  hold- 
ing doctrine  of  marshaling  of  asseto  not  applicable  where  ito  enforoemoit  woold 
work  injustice  to  bona  fide  purchaser;  Butler  v.  Stainback,  87  N.  C.  218,  hold- 
ing principle  of  marshaling  asseto  not  applicable  to  defeat  homestead   where 
mortgage  of  partnership  and  homestead  given  one  creditor  and  later  deed  of  trust 
given  for  benefit  of  all;  Bank  of  Kentucky  v.  Pikher,  17  B.  Mon.  288,  holding 
lienor  entitled  to  have  another  having  right  against  other  security  apply  that 
before  resorting  to  common  property  where  such  party  had  notice  of  lien;  Annan 
V.  Hays,  85  Md.  505,  37  Atl.  20,  holding  release  by  mortgagee,  who  hdd  lien 
on  land  and  chattels,  of  chattels  not  to  deprive  him  of  right  against  realty  where 
judgment  lienor  of  realty  gave  no  notice  of  wish  to  marshal  asseto;  State  Bank 
V.  Boche,  35  Fla.  357,  17  So.  852,  holding  partnership  creditor  having  naortgnge 
security  of  partoer  on  property  owned  by  tatter's  wife  not  bound  to  resort  there- 
to and  leave  firm  asseto  for  other  creditors;  Clark  v.  Mackin,  30  Hun,  411,  hold- 
ing assignee  of  mortgage  who  received  covenant  of  warranty  at  time  of  assign- 
ment not  bound  to  enforce  warranty  before  mortgage  in  order  to  leave  that  for 
other  mortgagee. 

Cited  in  notes  in  30  A.  D.  310;  52  A.  D.  804;  48  A.  S.  R.  823;  5  L.ItA.  290.-- 
on  doctrine  of  marshaling  asseto;  18  E.  R.  C.  213,  as  to  right  of  mortgagee  witii 
other  security  for  his  demand  to  use  his  legal  advantage  in  way  to  exduds 
demand  oi  fellow  creditor  whose  legal  recourse  is  to  but  <me  of 

Digitized  by 


Google 


Cited  in  Matteson  ▼.  Thomfts,  41  111.  110,  holding  aale  by  mortgagee  not  in- 
▼alid  beeauee  parcels  were  not  sold  in  inverse  order  of  alienation  where  it  was 
not  shown  that  he  knew  what  this  order  was;  Mobile  Marine  Dock  k  Mut.  Ins. 
Go.  T.  Hnder,  36  Ala.  713,  holding  that  where  mortgaged  land  is  sold  in  several 
parts,  remaining  land  is  first  liable  for  mortgage  debt,  and  other  parcels  in  in- 
verse order  of  alienation. 
—  Where  part  of  security  Is  released. 

Cited  in  Bimie  v.  Main,  29  Ark.  591 ;  Qeorge  v.  Wood,  9  AUen,  80,  85  A.  D. 
741;  Balen  ▼.  LewU,  130  Midi.  567,  97  A.  8.  R.  499,  90  N.  W.  416;  Sarles  v. 
McGee,  1  N.  D.  365,  26  A.  S.  R.  633,  48  N.  W.  231;  Blair  v.  Ward,  10  N.  J.  Eq. 
119;  Vanorden  v.  Johnson,  14  N.  J.  Eq.  376,  82  A.  D.  254;  Ward  v.  Hague,  25 
N.  J.  Eq.  397;  Cogswell  v.  Stout,  32  N.  J.  Eq.  240;  Quion  v.  Knapp,  6  Paige,  35; 
McHvain  ▼.  Mutual  Assur.  Co.  93  Pa.  30,  8  W.  N.  C.  260; — ^holding  release  of 
part  of  premises  by  mortgagee  valid  against  subsequent  mortgage  where 
doM  without  notice;  Sherman  v.  Foster,  158  N.  Y.  587,  53  N.  E.  504,  hold- 
ing release  by  mortgagee  valid  against  subsequent  judgment  creditor;  Neimce- 
wies  V.  €kilin,  3  Paige,  614,  holding  surety  not  discharged  by  creditor's 
relinquishing  securities  where  he  did  not  know  party  was  only  a  surety; 
Burson  v.  Kincaid,  3  Penr.  &  W.  57,  holding  that  release  of  estate  of  deceased 
surety  from  judgment  lien  does  not  release  principal  defendant  and  give 
subsequent  judgment  creditors  priority;  Seott  v.  Mead,  37  Fed.  865,  hold- 
ing judgment  lienor  who  released  part  of  property  which  judgment  debtor  had 
sold  entitled  to  proceed  against  remainder  of  premises  although  release  was  not 
at  debtor's  request;  Stevens  v.  Cooper,  1  Johns.  Ch.  425,  7  A.  D.  499,  holding 
where  six  lots  were  mortgaged  and  four  were  subsequently  released  the  remain- 
ing two  were  chargeable  with  ratable  proportion  only  of  original  debt;  Ingalls 
V.  Morgan,  10  N.  Y.  178,  holding  judgment  creditor  who  surrendered  security 
for  debt  after  notice  of  sale  by  debtor  to  third  person  of  lands  on  which  judg- 
ment was  lien  not  entitled  to  enforce  that  lien;  Porter  v.  Muller,  112  Cal.  355, 
44  Pac.  729,  holding  joint  mortgagor  by  taking  discharge  of  two  individual  mort- 
gages, one  prior  and  one  subsequent  to  joint  mortgage,  not  entitled  to  throw  en- 
tire burden  of  joint  mortgage  on  joint  mortgagee;  Coffin  v.  Parker,  127  N.  Y. 
117,  27  N.  E.  814,  holding  that  where  numerous  lots  were  subject  to  mortgage 
and  some  were  eollusively  released  others  on  foreclosure  were  entitled  to  deduct 
proportionate  share  of  those  released;  Ocobock  v.  Baker,  52  Neb.  447,  66  A.  S. 
R.  519,  72  N.  W.  582,  holding  mortgagee  not  entitled  to  first  lien  where  prior 
judgment  lienor  released  part  of  land  not  covered  by  mortgage,  no  notice  being 
given  that  mortgagee  expected  released  property  would  be  first  applied;  Taylor 
V.  Maris,  5  Rawle,  51,  holding  release  by  judgment  lienor  of  part  of  property 
valid  as  against  subsequent  mortgagee  where  he  was  not  notified  of  latter's  right ; 
Kirksey  v.  Mitchell,  8  Ala.  402,  holding  vendor  giving  bond  for  deed  who  re- 
leased part  of  land  sold  by  his  grantee  not  disabled  from  proceeding  against 
balance  although  another  part  had  been  conveyed  to  sub-grantee;  Fielding  v. 
Waterhouse,  8  Jones  &  S.  424,  holding  surety  who  agreed  to  discharge  of  judg- 
ment liable  to  cosurety  for  real  estate  released. 

Cited  in  reference  note  in  66  A.  S.  R.  524,  on  effect  of  creditor's  releasing  one 
of  two  liens  on  different  pieces  of  land. 
—  Right  of  secured  creditor  of  insolvent  debtor. 

Cited  in  Re  Bank  of  United  States,  2  Pars.  SeL  Eq.  Cas.  110,  holding  cred- 
itor having  other  property  as  security  not  entitled  to  claim  under  general  assign- 
ment until  exhausting  such  security;  Jervis  v.  Smith,  7  Abb.  N.  S.  217,  holding 
Am.  Dec.  Vol.  1.—  78. 
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creditort  of  uwotrent  deMor  entitled  to  drndead  upon  whoie  debt  altko^  1^ 
held  eolUtentl  eeeoritj;  Cmrter  t.  Tmaiien'  Leather  Co.  IM  Mma^  1«3,  12  f.B  A 
(NJ3.)  M6,  81  N.  E.  902,  boldiiig  aingMe  fw  cf«diton  of  COTpormtMB  m*  ei> 
titled  to  eompel  owners  of  notes  iimfd  in  eorpormtioa's  nftatie  for  bcndlt  of  as 
offieer  and  indoner  to  first  resort  to  fond  created  bj  sodi  pcraoas  ibr  ps^iumfc 
of  note  before  partieipating  with  crediton;  Jerria  t.  Smith,  1  Sheldon,  199,  hali- 
ing  creditors  holding  security  entitled  to  prore  for  fnU  aaiiNmi  of  daiat  igiiast 
debtor's  insolvent  estate. 
RIgfaU  of  anlirogatkMi« 

ated  in  Kyner  y.  Kyner,  6  Watta,  221,  hcMiag  prmtj  Bot  ■iiiiauary  to  givs 
grantee  of  judgment  debtor  right  of  subrogation  upon  paj  inisit  of  jodgsKBt; 
Uringstain  y.  Cohnnbian  Bkg.  4  T.  Co.  77  &  C.  306,  112  A.  8.  R.  568,  57  &  E 
182,  holding  owners  of  cheeks  drawn  by  inac^yent  bank  on  ba^  m  whid  it  had 
note  secured  by  collateral  not  entitled  to  subrogation  to  drawoe*a  rights  in  eri- 
lateral  where  note  proyided  in  case  of  insolyency  the  eoUateral  siMMild  be  ap- 
plied to  original  debt;  Hosier's  Appeal,  66  Pa.  76,  03  A.  D.  78S,  hcMiBg  jnaisr 
judgment  creditor  subrogated  to  rights  of  senior  judgment  creditors  upon  psy- 
ment  of  executions;  Warford  y.  Hanldns,  160  Ind.  489,  60  N.  E.  468,  holdaig  cas 
paying  note  secured  by  vendor's  Hen  under  agreement  that  he  maj  hold  note  witk 
lien  entitled  to  subrogation  to  rights  of  vendor  against  subsequent 
Babeock  y.  Perry,  4  Wis.  31,  to  point  that  bond  given  vendor  to 
against  mortgage  did  not  enure  to  benefit  of  all  deriving  title  from 
Re  State  Road  from  Gettysburg,  2  Penr.  4  W.  289,  to  point  that 
will  not  be  allowed  to  work  injustice  to  the  rights  of  others. 

Cited  in  reference  notes  in  27  A.  D.  307,  on  doctrine  of  subrogation;  28  A.  & 
R.  180,  on  subrogation  as  equitable  doctrine;  30  A.  D.  310,  on  ri^t  of  aobrsga- 
tion  in  case  of  one  creditor's  recourse  to  two  funds. 

Cited  in  notes  in  99  A.  S.  R.  479,  on  original  growth  and  expanaion  of  the  doe- 
trine  of  right  to  subrogation;  99  A.  S.  R.  602,  on  subrogation  of  junior  ciei- 
itor  with  lien  on  one  fund  to  rights  of  persons  having  lien  on  two  fmda. 

—  Rights  of  indorser. 

Cited  in  Young  v.  Vough,  23  N.  J.  Eq.  326,  holding  indorser  paying  note  whl^ 
creates  debt  to  bank  so  that  by  by-laws  maker  cannot  transfer  his  stoek  ttenia 
entitled  to  bank's  right  of  priority. 

—  Rights  of  snrety  generally. 

Cited  in  Hayes  v.  Ward,  4  Johns.  Ch.  123,  8  A.  D.  664,  holding  seeoritj  taksa 
by  creditor  not  only  for  his  benefit  but  for  benefit  of  surety;  Goodyear  t.  Wat- 
son, 14  Barb.  481,  holding  payment  of  judgment  against  surety  and  prineipsl 
by  surety  not  to  discharge  judgment  so  as  to  lose  priority  against  principal; 
Kolb  y.  National  Surely  Co.  176  N.  Y.  233,  68  N.  E.  247,  holding  surety  enoipa^j 
for  joint  tort  feasor  which  paid  judgments  subrogated  to  rights  of  ju^Bent 
creditors;  Elwood  v.  Deifendorf,  6  Barb.  398,  holding  sureties  of  surety  whn  were 
also  asflignees  of  surety  substituted  to  all  surety's  rights  against  estate  of  debt- 
or; McClure  v.  Johnson,  10  Okla.  668,  66  Pac.  104,  holding  surety  who  paid  ob- 
ligation of  principal  entitled  to  subrogation  to  all  rights  against  principal  and  to 
maintain  action  on  note;  Lumpkin  v.  Mills,  4  Ga.  343,  holding  surety  who  pai^ 
principal's  debt  subrogated  to  creditor's  right  as  bond  creditor  against  principafs 
insolvent  estate;  Williams's  Estate,  1  Md.  Ch.  25,  holding  sureties  of  one  as 
guardian  entitled  to  assignment  of  securities  given  by  him  as  trustee  to  anotfarr 
where  the  same  party  was  ward  and  cestui  que  trust;  Knighton  v.  Curry,  02  Als. 
404,  holding  surety  of  tax  collector  who  had  paid  default  entitled  to  subrogatiaB 
of  right  to  lien  created  by  bond  in  favor  of  state  or  county;  Croft  ▼.  Moore,  f 
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Watta^  461,  holding  joint  snrety  who  paid  debt  to  creditor  subrogated  to  rights 
of  creditor  in  judgment  to  compel  contribution  against  other  sureties;  Mitchell 
▼.  DeWitt,  25  Tex.  Supp.  180,  78  A.  D.  561,  holding  original  surety  who  pays  debt 
entitled  to  assignment  of  judgment  against  principal;  McDougald  v.  Dougherty, 
14  Ga.  674,  holding  administratrix  of  surety  upon  payment  of  principal's  debt 
entitled  to  assignment  from  creditor  of  the  debt;  Orem  v.  Wrightson,  51  Md.  34, 
34  A.  R.  286,  holding  surety  of  collector  of  taxes  bond  entitled  to  be  subrogated 
to  priority  of  state;  Pierson  y.  Catlin,  3  Vt.  272,  holding  one  who  paid  amount 
of  note  as  bail  of  surety  subrogated  to  payee's  rights  against  principal  debtors; 
M'Mahon  ▼.  Fawcett,  2  Rand.  (Va.)  514,  14  A.  D.  796,  holding  cosureties  to  bond 
entitled  to  benefit  of  trust  deed  executed  to  indemnify  part  of  sureties  only; 
Brooks  T.  Fowle,  14  N.  H.  248,  holding  that  payment  by  cosurety  creates  resulting 
trust  in  favor  of  sureties  of  property  held  for  payment  of  debt ;  Crump  v.  McMur- 
try,  8  Mo.  408,  holding  sureties  on  bond  not  entitled  to  subrogation  to  lien  on  land 
in  place  of  judgment  creditor  where  he  gave  up  lien  for  bond  and  had  another  note 
secured  by  lien  on  the  land;  Semmea  v.  Nay  lor,  12  Gill  &  J.  358,  holding  surety  on 
sheriff's  bond,  upon  payment  of  original  judgment,  not  entitled  to  assignment 
from  creditor  of  injunction  bond  given  in  bill  to  stay  proceedings;  Richardson 
V.  Inglesby,  13  Rich.  £q.  59,  to  point  that  payment  by  surety  of  bond  or  judgment 
debt  is  a  purchase  and  not  an  extinguishment. 

Cited  in  notes  in  41  L.  ed.  U.  S.  413,  on  subrogation  of  sureties;  1  LJI.A.  642; 
7  L.R.A.  84,— on  rights  of  surety  paying  principars  debt;  5  JjJLA.  289,  on  right 
of  surety  to  remedies  and  securities  of  creditor;  68  L.RwA..  529,  530,  540,  on 
subrogation  of  sureties  paying  judgment  against  principals  to  collateral  secur- 
ities; 68  L.RJL.  555,  on  survival  of  primary  obligation  on  suretiea'  payment  of 
judgment  against  principal. 

—  Rights  of  suretieB  as  to  mortgage. 

Cited  in  Booker  v.  Benson,  83  Ind.  250,  holding  surety  for  mortgagor  who  paid 
judgment  on  one  note  subrogated  to  creditor's  rights  and  entitled  to  foreclose 
against  purchaser  of  property  who  assumed  and  paid  other  notes  and  took  as- 
signment of  mortgage;  Yard  v.  Patton,  13  Pa.  278,  holding  bond  and  mortgage 
not  discharged  as  to  surety  by  payment  where  executed  to  cover  notes  and  also 
to  secure  surety. 

—  Snbrogatloii  to  lien  of  mortgage  generally. 

Cited  in  Qtaa  v.  Thieme,  93  N.  Y.  225,  holding  party  advancing  money  to  execu- 
trix to  pay  mortgage  under  agreement  of  subrogation  to  lien  of  mortga^^  entitled 
to  that  lien  against  those  taking  under  will;  Pardee  v.  Van  Auken,  3  Barb.  534, 
6  N.  Y.  Legal  Obs.  378,  holding  junior  mortgagee  upon  redeeming  senior  encum- 
brance entitled  to  assignment  of  the  security;  Rardin  v.  Walpole,  38  Ind.  146, 
holding  grantee  of  part  of  mortgaged  premises  who  paid  off  mortgage  entitled 
to  enforce  lien  against  other  portion  the  grantee  of  which  had  assumed  the  debt ; 
Home  Sav.  Bank  v.  Bierstadt,  68  111.  App.  656,  holding  one  who  advanced  money 
to  discharge  mortgage  with  agreement  that  she  have  first  lien  upon  premises  en- 
titled to  subrogation  to  rights  of  encumbrancer;  Betts  v.  Sims,  35  Neb.  840,  37 
A.  S.  R.  470,  53  N.  W.  1005,  holding  party  claiming  under  one  receiving  deed  of 
homestead  from  husband  entitled  to  subrogation  to  rights  of  several  mortgagee's 
where  he  paid  mortgage  executed  to  cover  those  mortgages;  Downer  v.  Fox,  20 
Vt.  388,  holding  second  mortgagee  who  redeemed  premises  from  first  mortgage 
entitled  to  be  subrogated  to  rights  of  first  mortgngee  ag«iinst  judgment  creditor; 
Bchupanits  v.  Farwick,  115  Iowa,  451.  88  N.  W.  951.  holding  mortgagee  estopped 
to  clnim  subrogation  in  land  covered  by  prior  mortgage  of  which  she  had  taken 
aa  assignment  and  foreclosed,  where  a  decree  ordered  that  land  covered  by  her 
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ing  one  who  paid  a  first  mortgage  under  agreement  that  it  wae  not  to  bt  dii* 
eharged  entitled  to  ha^e  discharge  entered  by  mistake  set  aaide;  Galium  t.  Ebid- 
oal,  1  Ala.  23,  S4  A.  D.  757,  holding  purchaae  bj  mortgagee  of  equity  of  redemp- 
tion not  to  extinguish  mortgage  so  as  to  release  surety  on  mortgage  dM. 

Cited  in  notes  in  5  LJLA.  293,  on  who  are  equitable  assignees  of  mortgagor;  58 
L.R.A.  808,  on  right  to  reinstatement  of  mortgsge  released  or  disehaiged  ii  if 
noranes  of  defeetive  title. 
Rights  of  oonCHbntloB. 

Cited  in  Dlekey  t.  Thompson,  8  B.  lion.  312;  Bates  ▼.  Rnddick,  2  Iowa,  423» 
88  A.  D.  774, — holding  purchasers  of  parts  of  mortgaged  property  liable  to  oca- 
tribution  in  proportion  to  ralue  of  respeetiYe  pareels;  ICassie  y.  Wilson,  10  lows, 
390,  holding  grantees  of  different  parts  of  encumbered  property  who  took  lobee- 
quent  to  judgment  lien  bound  to  contribute  ratably ;  Bourne  ▼.  Maybin,  3  Woodi, 
724,  Fed.  Cas.  No.  1,700,  holding  life  tenant  who  paid  off  enenmbranoe  with  his 
ward's  money,  the  ward  being  remainderman,  entitled  to  credit  for  ward's  pro- 
portionate liability;  Cuyler  ▼.  Knsworth,  8  Paige,  32,  holding  sureties  entitied 
to  maintain  creditor's  bill  against  cosurety  for  his  proportionate  part  of  lisbO- 
ity;  Fifth  Nat  Bank  t.  Woolsey,  21  Misc.  767,  48  N.  T.  Supp.  148,  holdinf 
guarantors  who  ha^e  paid  creditor  entitled  to  contribution  from  consurety;  M^ 
Cofmiek  ▼.  Gibson,  3  Bland,  Ch.  498  note,  denying  right  of  oontribution  betweos 
sureties  presented  where  all  claims  against  principal  not  adjusted ;  Didcey  t. 
Thompson,  8  B.  Mon.  312,  holding  date  of  mortgage  the  period  at  which  to  Ix 
raluation  in  equalizing  burden  to  be  borne  by  purchasers  of  different  parti. 

Cited  in  note  in  9  LJLA.  411,  on  eontributdon  between  cosureties. 
Record  of  Inatrnment  na  ncytioe. 

Cited  in  Stuyresant  ▼.  Hall,  2  Barb.  Ch.  181 ;  Mead  y.  Parker,  29  Han,  62,- 
holding  assignee  of  mortgage  not  chargeable  with  notice  of  inatrnment  recorded 
subsequently  to  mortgage;  Stuyresant  ▼.  Hone,  1  Sandf.  Ch.  419,  hiddiiig  mort- 
gagee not  bound  to  seardi  records  for  eonreyances  subsequent  to  his  own;  Lyneh- 
burg  Perpetual  BMg.  ft  L.  Co.  t.  Fellers,  96  Va.  337,  70  A.  8.  R.  861,  31  &  K. 
608,  holding  subsequeat  registry  al  deed  no  notice  to  one  having  prior  iotsrest 
in  property. 
Record  na  notloe. 

Cited  in  reference  note  in  78  A.  8.  R.  788,  on  registration  of  oonveTsaoe  or 
encumbrance  as  constructive  notice. 

7  AM.  DBO.  499,  8TEVBNS  ▼.  COOPER,  1  JOHN8.  OH.  41B. 

Parol  erldence  na  affecting  written  instrument— To  explain  or  modify* 

Cited  in  Martin  ▼.  Rapelye,  3  Edw.  Ch.  229,  holding  parol  evidence  incoa- 
petent  to  change  time  of  payment  in  bond  and  mortgage;  Mills  v.  Miller,  4  Neb. 
441,  denying  admissibility  to  explain  or  vary  clear  compromise  contnct; 
Egleston  v.  Knickerbocker,  6  Barb.  468,  holding  admissible  to  explain  cooaid- 
eration,  named  in  receipt;  Frink  v.  Green,  6  Barb.  465,  holding  consideration  for 
release  of  liability  on  notes  explainable  by  parol;  Kinzie  v.  Penrose,  3  III  915, 
holding  admissible  to  show  additional  consideration  for  conveyance;  LitchfieM 
V.  Falconer,  2  Ala.  280,  holding  competent  to  explain  consideration  of  note; 
Russell  V.  Kinney,  2  N.  Y.  Legal  Obs.  233,  1  Sandf.  Ch.  34,  denying  ad- 
missibility to  show  absolute  mortgage  conditioned  on  performance  of  snotber 
contract;  Meads  v.  Lansingh,  Hopk.  Ch.  124,  holding  inadmissible  to  sbot 
mortgage  for  money  given  to  secure  reconveyance;  Clee  v.  Seaman,  21  Mich.  277i 
holding  competent  to  show  mortgage  for  money  in  fact  given  to  protect  mofi' 


mongmge  upon  assignment  oi  aeot  secured  cnereoy  not  provaDie  dj  parol ; 
Lee  T.  Eyana,  8  Cal.  424,  denying  admissibility  to  prove  conditional  deed  in- 
tended as  mortgage;  Griswold  ▼.  Fowler,  6  Abb.  Pr.  113;  Sprigg  v.  Bank 
of  Mt.  Pleasant,  14  Pet  201,  10  L.  ed.  419;  Webb  ▼.  Rice,  6  Hill,  219;  Taylor  ▼. 
Baldwin,  10  Barb.  682;  Cook  y.  Eaton,  16  Barb.  439;  Fairchild  v.  Rasdall,  9 
^ia.  379;  McClane  y.  White,  5  Minn.  178,  Gil.  139,— holding  inadmissible  in  ab- 
sence of  fraud  to  show  absolute  deed  intended  as  mortgage ;  Belote  v.  Morrison,  8 
Minn.  87,  Gil.  02,  holding  admissible  to  explain  transaction  in  taking  absolute  deed 
AS  security  for  loan;  Botsford  v.  Burr,  2  Johns.  Ch.  406,  holding  resulting  trust 
in  absolute  deed  provable  by  parol ;  Whiting  y.  Gould,  2  Wis.  552,  holding  inad- 
missible to  show  assignment  of  contract  to  convey  in  trust  instead  of  absolute; 
GibblehouM  v.  Strong,  3  Rawle,  437,  holding  parol  declarations  of  grantor  that 
he  held  as  trustee  admissible  against  grantees;  Troll  v.  Carter,  16  W.  Va.  567, 
holding  eompetent  to  show  mistake  of  scrivener  in  making  deed  instead  of 
mortgage;  Cramer  v.  Benton,  60  Barb.  216,  4  Lans.  291,  denying  admissibility 
to  reform  deed  for  mistake  after  twenty  years'  occupation;  Gelpcke,  W.  &  Co. 
V.  Blake,  15  Iowa,  387,  83  A.  D.  418,  holding  competent  to  show  mistake  or 
accident  in  written  contract;  Powell  v.  Monson  &  B.  Mfg.  Co.  3  Mason,  347, 
Fed  Caa.  No.  11,356,  holding  admissible  to  show  purchase  in  name  of  one  joint; 
Solary  v.  Webster,  35  Fla.  363,  17  So.  646,  holding  parol  proof  of  attendant 
circumstances  competent  to  explain  doubtful  meaning  of  bond ;  Austin  v.  Sawyer, 
9  Cow.  39,  holding  reservation  of  crop  upon  execution  of  quit  claim  deed  not 
provable  by  parol;  Day  v.  New  England  Car  Spring  Co.  Fed.  Cas.  No.  3,688, 
holding  competent  to  attack  assignment  of  patent  in  action  for  infring»nent; 
King  y.  Morford,  1  N.  J.  Eq.  274,  holding  competent  to  change  written  contract 
for  sale  of  land  into  lease;  Martin  v.  Hamil,  18  Mich.  354,  100  A.  W.  181, 
holding  verbal  agreement  to  give  certain  acreage  inadmissible  to  vary  quantity 
stated  in  deed;  Heagy  v.  XJmberger,  10  Serg.  &  R.  339,  holding  inadmissible  to 
ingraft  guaranty  upon  note  for  horse;  Dean  v.  Mason,  4  Conn.  428,  10  A.  D.  162, 
holding  incompetent  to  ingraft  warranty  of  soundness  upon  bill  of  sale  of  skins; 
Blakely  v.  Hampton,  3  M'Cord  L.  469,  holding  competent  to  show  substituted  note 
^Ten  for  wrong  amount;  Swain  v.  Seamens,  9  Wall.  254,  19  L.  ed.  654,  hold- 
ing incompetent  to  vary  contract  required  to  be  in  writing;  Barber  v.  Brace,  8 
Conn.  9,  8  A.  D.  149,  denying  admissibility  of  parol  agreement  as  to  manner  of 
stowing  freight  to  vary  contract  of  carriage;  Ihnerson  y.  Slater,  22  How.  28,  16 
L*.  ed.  360,  holding  sustaining  parol  variation  of  unexecuted  stockholder's  agree- 
ment; Evans  v.  Wells,  22  Wend.  324  (dissenting  opinion),  on  admissibility  to 
▼ary  written  instrument;  Hamilton  v.  Thrall,  7  Neb.  210,  holding  parol  negotia- 
ti<mt  merged  in  written  lease  of  hotel. 

Cited  in  reference  notes  in  16  A.  D.  702,  on  parol  evidence  to  explain  written 
contracts;  SO  A.  D.  79,  on  parol  evidence  to  contradict,  vary,  or  to  affect  written 
instruments;  12  A.  D.  169,  on  parol  evidence  to  affect  deeds  and  other  written 
contracts;  12  A.  D.  541,  on  inadmissibility  of  parol  evidence  to  control  written 
infltminent. 

Cited  in  notes  in  45  A.  D.  632,  on  avoidance  of  contracts  for  mutual  mistake  oi 
fsbct;  11  LJLA.  99,  on  parol  evidence  of  contract;  6  L.RJ^.  34,  on  parol  evidence  to 
contradict  written  instruments;  56  A.  S.  R.  661,  on  subsequent  parol  agreement 
to  vary  writing;  17  L.RJk.  271,  on  reason  for  rule  excluding  parol  evidence  to 
alter  written  contract. 
—  To  rescind  or  waive. 

Cited  in  Huffman  v.  Hummer.  18  N.  J.  Eq.  83,  denying  specifie  peTformanoa 


of  written  oontrmct  to  oonvey  after  parol  reaeiMion ;  Pratt  y.  Morrow,  46  Mo.  4M, 
100  A.  D.  381,  holding  lealed  agreement  not  rescinded  by  aubaeqncnt  unezecnted 
parol  contract;  Grafton  Bank  t.  Woodward,  5  N.  H.  99,  20  A.  D.  566,  holding 
uniealed  note  siibject  to  variation  by  •ubsequent  parol  agreement;  Jones  ▼. 
Booth,  38  Ohio  St.  406,  sustaining  parol  rescission  of  unexecuted  sealed  contimct 
of  porehaae;  Raffensberger  ▼.  Cullison,  28  Pa.  426;  Mahon  ▼.  Leech,  U  N.  D.  181, 
90  K.  W.  807, — sustaining  parol  waiver  c^  written  contract  to  convey;  Wrig^ht  ▼. 
Taylor,  1  Edw.  Ch.  226,  holding  tenns  of  deed  not  affected  by  protestation  in 
attesting  clause  when  not  at  Tarianee  with  instrument. 
Parol  MUe  of  land. 

Cited  la  Workman  ▼.  Guthrie,  29  Pa.  496,  72  A.  D.  654,  holding  parol  sale  by 
tenant  in  common  to  ootenant  valid  when   followed  by  actual   possession   for 
twenty  years. 
Parol  trust. 

ated  in  Towles  ▼.  Burton,  Rich.  Eq.  Om.  146,  24  A.  D.  409,  holding  tmst  on 
absolute  bequeat  provable  by  paroL 
DIacliargo  of  mortgage. 

Cited  in  Wheelwright  v.  Loomer,  4  Edw.  Ch.  282;  Van  Orden  t.  Johnson^  14 
N.  J.  Eq.  376,  82  A.  D.  264, — holding  that  release  of  first  mortgage  does  not  destroy 
lien  when  given  without  knowledge  of  second  mortgage;  Boyoe  v.  Stanton,  15  Lea, 
346,  holding  lien  of  mortgage  discharged  by  release  of  parcel  retained  by  mort- 
gagor sufficient  to  pay  debt  with  notice  of  sale  of  other  parcels;  Duester  ▼.  Me- 
Camus,  14  Wis.  308,  holding  second  mortgage  entitled  to  preference  where  first 
released  oo  part  sufficient  to  satisfy  lien  with  notice  of  second;  Taylor  v.  Short, 
27  Iowa,  361,  1  A.  R.  280,  holding  remaining  lots  discharged  pro  rata  by  mort- 
gagee's release  of  one;  Taylor  v.  Maris,  6  Rawle,  61,  holding  lien  of  judgmoit  not 
impaired  by  release  of  part  of  land,  although  remainder  subject  to  subsequent 
mortgage;  Rolinsoa  v.  Leavitt,  7  N.  H.  73,  holding  mortgage  discharged  by  aa- 
signee's  giving  bond  to  pay  debts  for  which  premises  sought  to  be  sold;  Calvo  v. 
Davies,  73  N.  Y.  211,  29  A.  R.  130,  holding  grantor  discharged  by  agreement  be- 
tween mortgagee  and  grantee  subject  to  mortgage  extending  time  of  payments 

Cited  in  note  in  100  A.  D.  172,  on  validity  of  oral  discharge  or  rescisaion  of 
contract  within  statute  of  frauds. 

Distinguished  in  Stuyvesant  t.  Hone,  1  Sandf.  Ch.  419,  holding  no  new  inter- 
est acquired  in  residue  by  mortgagee's  release  of  part  of  premises. 
Benefits  Inuring  to  surety. 

Cited  in  Hayes  v.  Ward,  4  Johns.  Ch.  123,  holding  surety  entitled  to  benefit 
of  mortgage  taken  by  creditor  from  principal  debtor;  Picard  t.  Shants,  70  Miss. 
381,  12  So.  644,  holding  surety  of  contractor  entitled  to  benefit  of  proviaion  in 
building  contract  for  payment  by  instalments. 

Cited  in  note  in  41  L.  ed.  U.  &  413,  oo  snbrqgation  of  sureties. 
Order  of  satisfaction  of  Mens. 

Cited  in  Ingalls  v.  Morgan,  10  N.  Y.  178;  Norfolk  State  Bank  v.  Sehwook,  51 
Neb.  146,  70  N.  W.  970, — holding  creditor  with  lien  upon  two  funds  require 
to  exhaust  claim  from  fund  on  which  no  other  liens;  Reilly  v.  Mayer,  12  N.  J. 
Eq.  55,  holding  creditor  bound  to  sell  first  premises  exclusively  covered  by  first 
mortgage  before  resorting  to  parcel  covered  by  second;  Porter  v.  Muller,  112  OaK 
355,  44  Pac.  729,  denying  right  of  one  holding  individual  and  joint  mortgages 
on  land  held  in  common  to  satisfy  former  from  one  share  and  latter  from  other; 


securities  not  entitled  to  release  one  and  coerce  payment  of  his  whole  demand 
out  <rf  other;  Gaskill  v.  Sine,  13  N.  J.  Eq.  400,  78  A.  D.  106,  holding  that  release 
bj  mortgagee  of  unsold  part  of  mortgaged  premises  does  not  prejudice  rights 
of  prior  purchaser  of  other  part  to  have  unsold  part  first  applied  to  mortgage 
debt. 

Cited  in  note  in  18  E.  R.  G.  214,  as  to  right  of  mortgagee  with  other  security 
for  his  demand  to  use  his  legal  advantage  in  way  to  exclude  demand  of  fellow 
creditor  whose  legal  recourse  is  to  but  one  of  them. 
liien  of  mortgage  as  superior  to  Judgment. 

Cited  in  Barnes  ▼.  Mott,  64  N.  T.  397,  21  A.  R.  625,  holding  grantee  of  mort- 
gaged premises  paying  debt  in  ignorance  of  subsequent  judgment  entitled  to  have 
lien  reinstated  paramount  to  judgment;  Watson  v.  Bane,  7  Md.  117,  sustaining 
mortgagee's  right  to  proceeds  of  sale  before  judgment  creditor  of  mortgagor. 

Cited  in  note  in  6  B.  R.  C.  676,  on  discharge  of  contract  by  substituted  agree- 
ment or  by  a  condition  of  defeasance. 
Effect  of  sale  of  part  of  mortgaged  premises. 

Cited  in  Presbyterian  Corp.  ▼.  Wallace,  3  Rawle,  109,  holding  part  of  mort- 
gaged premises  not  sold  on  execution  liable  for  its  proportion  of  amouiit  secured 
hj  mortgage. 

Cited  in  reference  notes  in  66  A.  S.  R.  92,  on  rights  of  mortgagor  on  partial 
release  of  mortgage;  78  A.  D.  107,  on  effect  of  release  by  mortgagee  of  part  of 
premises  primarily  liable. 

Cited  in  note  in  29  A.  D.  747,  on  effect  of  release  of  part  of  mortgaged  tract. 
Redemption  by  subsequent  mortgagee. 

Cited  in  Cassidy  ▼.  Bigelow,  26  N.  J.  Eq.  112,  sustaining  ri^t  of  trustees  for 
ereditors  under  second  mortgage  to  redeem  from  prior  mortgage  upon  payment 
off  sum  due  and  costs. 
Remaining  partner  as  principal  debtor. 

Cited  in  Hall  ▼.  Johnston,  6  Tex.  Civ.  App.  110,  24  S.  W.  861,  holding  remain- 
ing members  of  partnership  agreeing  to  pay  debts  sureties  as  to  retiring  part- 
ner; Colgrove  ▼.  Tallman,  67  N.  T.  96,  23  A.  R.  90,  holding  partner  purchasing 
copartner's  interest  and  agreeing  to  pay  debts  liable  in  equity  as  principal  debtor. 
Contribution. 

Cited  in  Denman  v.  Prince,  40  Barb.  213,  holding  tenants  in  ccmunon  of  mill 
privileges  bound  to  contribute  toward  cost  of  repairing  dams;  Kaufman  ▼.  Elder, 
164  Ind.  167,  66  N.  £.  216,  holding  donees  of  parcels  of  land  liable  to  contribute  to 
discharge  of  testator's  debts;  McLanahan  ▼.  Wyant,  2  Penr.  &  W.  279,  holding  land 
subject  to  payment  of  legacy  divided  between  devisees  bound  for  proportionate 
share. 

Cited  in  notes  in  7  A.  D.  499,  as  to  foundation  of  ri^t  to  contribution;  98  A. 
8.  R.  34,  on  actions  for  contribution  in  case  of  common  charges  or  enciunbrsnces 
on  land. 
—  To  mortgage  debt  or  redemption. 

Cited  in  Salem  ▼.  Edgerly,  33  N.  H.  46,  holding  purchasers  of  several  parts 
of  mortgaged  premises  bound  to  contribute  in  proportion  to  relative  value  of 
parts;  Mobile  Marine  Dock  &  Mut.  Ins.  Co.  v.  Huder,  36  Ala.  713,  holding  upon 
foreclosure  of  mortgage  covering  land  conveyed  in  parcels,  each  part  estimated  at 
present  value  for  purpose  of  contribution;  Osborn  v.  Carr,  12  Conn.  196;  Brooks 
v.  Benham,  70  Conn.  92,  66  A.  S.  R.  87,  38  Atl.  908;  Dickey  v.  Thompson,  8  B. 
Mon.  312;  Kirksey  v.  Mitchell,  8  Ala.  402,— holding  different  vendees  of  parcels 


tribute  ratably,  not  in  inverse  order  of  alienation;  Bourne  ▼.  Maybin,  3  Woods, 
724,  Fed.  Cas.  No.  1,700,  holding  life  tenant  bound  for  proportionate  share  of 
mortgage  debt;  Aiken  ▼.  Gale,  37  N.  H.  501,  denying  right  of  purehaaer  of  part 
of  mortgaged  premises  to  escape  contribution  by  obtaining  assignment  of  mort* 
gage;  Lamb  ▼.  Mason,  60  Vt.  346,  holding  homestead  and  rest  of  parcel  charge- 
able alike  with  mortgage  debt;  Bates  v.  Ruddidc,  2  Iowa,  423,  65  A.  D.  774, 
holding  purchaser  with  notice  oi  mortgage  liable  for  proportionate  share  of  fore- 
closure costs  to  time  of  decree;  Danforth  ▼.  Smith,  23  Vt.  247,  sustaining  right 
of  dowress  to  apportionment  of  mortgage  debt  without  first  discharging  same; 
Gumming  ▼.  Gumming,  3  (3a.  460,  denying  coDtribution  between  purchasers  lor 
value  with  warranty  of  different  parts  of  mortgaged  lands;  Goffin  v.  Parker,  127 
N.  Y.  117,  27  N.  E.  614,  holding  owners  of  different  k>ts  mortgaged  bound  for 
proportionate  share  of  redemptioti  money;  Parkman  v.  Welch,  19  Pick.  231, 
denying  right  of  transferee  oi  equity  of  redemption  on  one  parcel  to  eontribn- 
tion  fitHn  transferee  of  other  to  whom  mortgagor  gave  release;  Brindcerhoff  v. 
Tensing,  4  Johns.  Gh.  66,  8  A.  D.  638,  denying  stay  of  mortgagee's  remedy  to 
enable  those  entitled  to  redeem  to  determine  proportionate  share  of  debt 
NeocMlty  of  written  gnamnty. 

Gited  in  Brewster  v.  Silence,  8  N.  T.  M7,  holding  guaranty  on  note  reqoired 
by  statute  oi  frauds  to  be  in  writing. 
Refomuitlon  of  Instrument. 

Cited  in  Wilson  v.  Deen,  74  N.  Y.  661,  denying  reformation  of  hotel  kass  is 
absence  of  mistake  for  failure  to  add  agreement  as  to  furniture. 
Action  cm  contract  as  wnlTlng  tort. 

Cited  in  Walden  Nat.  Bank  v.  Birch,  180  N.  Y.  221,  14  L.RJL  211,  29  N.  E. 
127,  holding  bank's  recovery  against  indorser  on  notes  for  loan  not  waiver  of 
letter's  misappropriation  or  remedy  againet  surety  on  bond. 
Mcnning  of  Innde. 

Gited  in  Swain  v.  Seamens,  9  Wall.  64,  19  L.  ed.  664,  holding  lands  coezteanfc 
in  meaning  with  land,  tenements  and  hereditaments. 
Conetmlng  Inetmments  together. 

Gited  in  Dudgeon  v.  Haggart,  17  Mich.  273,  holding  it  duty  of  court  to  eoo- 
strue  receipt  and  assignment  as  part  of  same  transaction. 
Constming  deed  as  mortgage. 

Cited  in  Schade  v.  Bessioger,  3  Neb.  140,  holding  equity  will  not  declare  deed 
to  be  mortgage  in  absence  of  fraud,  accident,  or  mistake  unless  intent  of  partiei 
is  clear. 

7  AM.  DEC.  604,  DUN8COMB  T.  DUN8COMB,  1  JOHNS.  OH.  666. 
Liability  for  Intereet. 

Cited  in  Gillet  v.  Van  Rensselaer,  16  N.  Y.  397,  holding  creditor  of  insolFeot 
not  paying  bid  on  sale  of  assets  until  dividoid  declared  liable  for  interest;  Evam 
V.  Oarlock,  37  Hun,  588,  denying  vendor's  liability  for  intereet  on  repayment  of 
sum  received  as  rent  instead  of  on  purchase  price;  Cowing  v.  Howard,  46  Bart 
579,  holding  one  taking  rents  in  violation  of  rights  of  judgment  creditor  charge 
able  with  interest;  McCrory  v.  Foster,  1  Iowa,  271,  holding  widow  liable  for 
use  of  money  received  on  notes  given  husband  for  her  land  sold  after  eoTertnre. 


—  ui  executor  or  admJnlstrator. 

Cited  in  Burtis  t.  Dodge,  1  Barb.  Ch.  77,  denying  executor's  liability  for  in- 
terest on  sum  held  in  readiness  for  immediate  demand;  Tumey  y.  Williams,  7 
Terg.  172,  denying  executor's  liability  for  interest  on  funds  necessarily  kept  on 
hand  by  exigencies  of  estate;  United  States  Trust  Co.  ▼.  Bixby,  2  Dem.  494, 
denying  executor's  liability  for  interest  on  fund  deposited  in  own  name  for  ready 
payment;  Re  Woodbury,  40  Misc.  143,  81  N.  Y.  Supp.  503,  denying  executor's 
liability  for  interest  claimed  to  be  lost  where  no  proof  of  mismanagement;  Re 
Oosterhoudt,  15  Misc.  566,  38  N.  Y.  Supp.  179,  1  Gibbons  Sur.  Rep.  516,  holding 
executors  transferring  personalty  to  legatees  when  debts  unpaid  not  liable  for 
interest  where  money  borrowed  by  pay  debts;  Re  McKay,  5  Misc.  123,  25  N.  Y. 
Supp.  725,  holding  executor  liable  for  interest  on  funds  deposited  in  bank  of 
which  president;  Schieffelin  ▼.  Stewart,  1  Johns.  Ch.  620,  7  A.  D.  507;  Brown 
▼.  Riekets,  4  Johns.  Ch.  303,  8  A.  D.  567,— holding  executor  using  trust  funds 
in  own  business  liable  for  compound  interest;  Tucker  v.  Stewart,  121  Iowa,  714, 
97  N.  W.  148,  on  executor's  liability  for  interest  on  funds  held  for  long  time; 
Easier  ▼.  Hasler,  1  Bradf.  248,  holding  administrator  chargeable  with  interest 
on  fund  on  hand  eighteen  months  after  appointment;  Re  Mapes,  5  Dem.  446, 
holding  administrator  keeping  $29,000  on  deposit  for  year  after  appointment 
liable;  Fall  y.  Simmons,  6  Ga.  265,  holding  administrator  guilty  of  gross  negli- 
gence in  making  returns  on  estate  liable  for  interest  compounded  every  six 
years;  Lent  v.  Howard,  89  N.  Y.  169;  White  ▼.  Parker,  8  Barb.  48;  Re  Merrick, 
1  Ashm.  (Pa.)  305;  Crosby  ▼.  Merriam,  31  Minn.  342,  17  N.  W.  950,— holding 
executor  or  administrator  entitled  to  retain  funds  six  months  before  liability; 
Mades  ▼.  Miller,  8  App.  D.  C.  455,  holding  executors  negligent  in  investing  funds 
of  estate  liable;  Meyer's  Estate,  67  How.  Pr.  170,  holding  administrator  charge- 
able with  interest  from  time  of  negligent  failure  to  invest;  Rundle  v.  Allison, 
34  N.  Y.  180,  holding  executor  liable  for  delay  in  paying  over  income  of  trust 
fund;  King  v.  Talbot,  40  N.  Y.  76,  holding  executor  bound  by  will  to  pay  interest 
on  legacies  to  support  of  legatees,  chargeable  at  rate  of  6  per  cent  witii  annual 
rests. 

Cited  in  reference  notes  in  39  A.  D.  493,  as  to  when  administrator  Is  diarge- 
able  with  interest;  8  A.  D.  682,  on  liability  of  executors  and  other  trustees  for 
interest  on  uninvested  trust  funds. 

Cited  in  notes  in  99  A.  D.  297,  as  to  when  executor  or  administrator  should 
be  charged  with  interest;  2  E.  R.  C.  175,  on  liability  of  personal  representative 
for  interest  where  balance  is  kept  uninvested;  29  L.RJk.  659,  on  effect  of  allow- 
ance of  compound  interest  against  executors,  trustees,  etc.,  on  costs;  78  A.  8.  R. 
198,  oB  power  of  executors  as  to  investments. 
»Of  guardian. 

Cited  in  Forbes  v.  Ware,  172  Mass.  306,  52  N.  E.  447,  holding  guardian  liable  I6r 
oompotmd  interest  on  ward's  funds  employed  in  own  busineas;  Boynton  v.  Dyer, 
18  Pick.  1,  denying  guardian's  liability  when  disbursements  exceed  income. 

Cited  in  note  in  75  A.  D.  450,  on  personal  liability  of  guardians. 

—  Of  tnaafee. 

Cited  in  Voorhees  v.  Stoothoff,  11  N.  J.  L.  145,  holding  trustee  liable  for 
interest  on  trust  funds  employed  in  own  business;  Duffy  v.  Duncan,  32  Barb. 
587,  holding  trustees  mingling  trust  funds  with  own  but  from  which  no  profit 
made,  liable  for  simple  interest;  Re  Barnes,  4  Misc.  136,  23  N.  Y.  Supp.  600, 
holding  assignee  for  creditors  liable  for  interest  on  money  kept  in  private  ac- 
count pending  action  to  vacate  assignment;  Matthewson  v.  Davis,  91  111.  App. 
153,  holding  trustees  making  personal  use  of  trust  funds  chargeable  with  annual 
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ehargeable  with  interest  on  funds  negligmtly  uninvested;  Ringgold  ▼.  Ring^ld, 

1  Harr.  ft  O.  11,  18  A.  D.  250,  holding  trustee  not  liable  for  interest  on  funds 

uninvested  for  six  months;  Be  Thorp»  2  Ware,  204,  F^  Gas.  No.  14,002,  holding 

assignee  in  bankruptcy  liable  for  interest  on  fund  not  deposited  for  eighteen 

months. 

AdTloe  to  ezecntor  from  court. 

Cited  in  Hades  t.  Miller,  2  App.  D.  C.  466,  holding  it  duty  of  executor  to  apply 
to  eourt  for  advioe  when  in  doubt  as  to  disposition  of  funds. 
Onrleay  In  equity  of  redemption. 

Cited  in  Robinscm  ▼.  T.akeman,  28  Mo.  App.  135,  sustaining  husband's  curtesy 
in  equity  of  redemption. 

Cited  in  reference  note  in  00  A.  D.  S22,  as  to  when  toiancy  by  curtesy  may 
exist 

Cited  in  notes  in  11  LA.A.  826,  on  estate  to  which  curtesy  attaches;  7  LuR^ 
603,  on  tenancy  by  the  curtesy  of  wife's  estate;  112  A.  S.  R.  603,  on  extent  of 
rights  of  husband  or  his  creditors  in  estate  of  curtesy. 
iDtereal  ftj  curtemj  In  prooeedn  of  sale. 

Cited  in  Re  Camp,  126  N.  T.  377,  27  N.  E.  700;  Jaocpies  y.  Bnnia,  25  N.  J.  E4. 
402, — sustaining  right  of  tenant  by  curtesy  to  income  made  on  proceeds  from 
sale  of  land. 
Coats  from  estate. 

Cited  in  Atty.  Gen.  ex  rel.  Abbot  ▼.  Dublin,  41  N.  H.  01,  denying  unsoeoessfnl 
legatee's  right  to  coats  from  estate. 
Pnroiiaae  by  traaCee  In  own  name. 

Cited  in  Piatt  ▼.  Oliver,  2  McLean,  867,  Fsd.  Cas.  No.  11,115,  denying  ri^t 
of  trustee  to  purchase  ward's  estate. 
Right  to  oompenaatloB. 

Cited  in  King  v.  HamiltoB,  16  IlL  100,  denying  partner's  right  in  absence  of 
agreement. 

7  AM.  DBO.  607,  SOUlKFFJEIilH  t.  STEWART,  1  JOHNS.  OH.  610. 
lilnlrtUty  for  Interest. 

Cited  in  Colgin  t.  Cummins,  1  Pott.  (Ala.)  148,  denying  liability  of  partners 
for  interest  on  indiyidual  accounts;  Gillet  t.  Van  Rensselaer,  15  N.  Y.  307,  hold- 
ing creditor  of  insolvent  not  paying  bid  on  sale  of  assets  until  dividend  declared 
liable  for  interest;  Shelley  v.  Cody,  187  N.  Y.  166,  70  N.  E.  004,  holding  tres- 
passer not  liable  for  compound  interest  on  accounting  for  use  and  oceupatioo; 
Doggett  ▼.  Emerson,  1  Woodb.  &  M.  105,  Fed.  Cas.  No.  3,062,  holding  grantor 
effecting  sale  by  fraud  liable  for  interest  on  purchase  price  on  setting  aside  of 
sale. 

Cited  in  note  in  6  A.  D.  108,  on  right  to  recover  compound  interest. 
—  Of  trustee. 

Cited  in  Page  v.  Holman,  82  Ky.  573,  holding  trustees  using  trust  funds  in  ows 
business  liable  for  compound  interest  with  biennial  rests;  McKnight  v.  Walsh, 
23  N.  J.  Eq.  136,  holding  trustee  not  chargeable  with  compound  interest  on 
amount  lawfully  invested  in  business  for  failure  to  withdraw  when  he  became 
interested;  Re  Commonwealth  F.  Ins.  Co.  32  Hun,  78,  holding  receiver  of  in- 
solvent chargeable  with  interest  on  sum  deposited  to  own  credit  and  checked 


ouv;  inorgan  t.  morgan,  «  ueax,  ooo,  noiaiug  i«rusi««B  using  urut  iuuub  iiauiu 
for  interest  at  highest  rate;  Crowder  v.  Shackelford,  36  Miss.  321,  holding  cestui 
qite  trust  entitled  to  profits  or  compound  interest  on  trust  funds  employed  by 
trustee  in  own  business;  Utica  Ins.  Co.  v.  Lynch,  11  Paige,  520,  holding  trustee 
mingling  trust  funds  with  own,  but  not  used  in  business,  liable  for  simple  inter- 
est; Re  Pyott,  2  Watts  &  S.  557,  holding  assignee  for  creditors  liable  f<w 
interest  on  sum  not  paid  over;  Boyce  v.  Boyce,  6  Rich.  £q.  302,  holding  trusted 
for  creditors  liable  for  simple  interest  on  rents  collected;  Re  Newcomb,  32  Fed. 
826,  holding  assignee  in  bankruptcy  disregarding  order  of  court  as  to  deposit 
liable  for  interest  depositary  would  have  paid;  Re  Thorp,  2  Ware,  294,  Fed.  Gas. 
No.  14,002,  holding  assignee  in  bankruptcy  liable  for  interest  on  fund  not  de- 
posited for  eighteen  months;  Glen  t.  Cockey,  16  Md.  446,  holding  trustees  liable 
for  simple  interest  on  balance  applicable  to  unpaid  judgment. 

Cited  in  note  in  14  E.  R.  C.  576,  as  to  when  trustee  is  chargeable  with  interest. 
»fi«zeciitor  or  administrator. 

Cited  in  Voorhees  v.  Stoothoff,  11  N.  J.  L.  145,  holding  executor  carefully  dis- 
charging trust  liable  only  for  interest  actually  made;  Re  Woodbury,  40  Misc. 
143,  81  N.  Y.  Supp.  503,  denying  executor's  liability  for  interest  claimed  to  be 
lost  where  no  proof  of  mismanagement;  Re  Oosterhoudt,  15  Misc.  566,  38  N.  Y. 
Supp.  179,  1  Gibbons  Sur.  Rep.  516,  holding  executors  transferring  personalty  to 
legatees  when  debts  unpaid  not  liable  for  interest  where  money  borrowed  to  pay 
debts;  Burtis  v.  Dodge,  1  Barb.  Ch.  77,  denying  executor's  liability  for  interest 
on  sum  held  ready  for  immediate  demand;  Tumey  v.  Williams,  7  Yerg.  172,  deny- 
ing executor's  liability  for  interest  on  funds  necessarily  kept  on  hand  to  meet 
exigencies  of  estate;  Westover  ▼.  Carman,  49  Neb.  397,  68  N.  W.  501,  holding 
executor  liable  for  simple  interest  on  trust  funds  mingled  with  those  of  stranger; 
Gamisfl  ▼.  Gardiner,  1  Edw.  Ch.  128,  holding  administrator  purchasing  stock  in 
own  name  with  funds  of  estate  chargeable  with  interest  upon  diyidends;  Com. 
use  of  Huston  v.  Mateer,  16  Serg.  &  R.  416,  holding  administrator  purchasing 
proper^  of  estate  at  sheriff's  sale  liable  for  interest  on  prioe  paid;  Ra  McKay, 
5  Misc.  123,  25  N.  Y.  Supp.  725,  holding  executor  liable  for  interest  on  funds 
deposited  in  bank  of  which  president;  Prescott's  Estate,  1  Tucker,  430,  holding 
administrator  chargeable  with  interest  on  funds  loaned  to  his  firm  without  in- 
terest; Gannon  v.  Apperson.  14  Lea,  553,  holding  executor  liable  for  interest  on 
funds  deposited  in  business  in  which  he  had  three-fourths  interest;  Perkins  y. 
HoUister,  59  Vt.  348,  7  Atl.  605,  holding  executor  chargeable  with  simple  interest 
on  funds  used  in  own  business  from  which  he  kept  no  profits;  Cruce  ▼.  Cruce,  81 
Mo.  676,  holding  executor  liable  for  simple  interest  on  funds  used  in  own  busi- 
ness; Wheeler  v.  Bolton,  92  Cal.  159,  28  Pac.  558,  holding  executor  mingling 
funds  in  good  faith  chargeable  with  simple  interest;  Re  Ricker,  14  Mont.  153, 
29  LJLA.  622,  35  Pac.  960,  holding  executor  failing  to  deposit  funds  not  liable 
for  greater  rate  than  paid  by  bank ;  Re  Butler,  1  Connolly,  58,  9  N.  Y.  Supp.  641, 
holding  executor  not  liable  for  interest  on  uninvested  balances,  where  no  proof  of 
opportunity  to  invest  shown;  Ringgold  v.  Ringgold,  1  Harr.  &  G.  11,  18  A.  D. 
260;  De  Peyster  v.  Clarkson,  2  Wend.  77;  Frey  v.  Demarest,  17  N.  J.  Eq.  71,— 
holding  administrator  liable  for  interest  after  six  months'  delay  in  investment; 
Johnson  y.  Hedrick,  33  Ind.  129,  5  A.  R.  191,  holding  administrator  using  funds 
of  estate  in  own  business  for  ten  years  chargeable  with  compound  interest; 
Bond  y.  Lockwood,  33  111.  212,  holding  guardian  negligent  in  investing  ward's 
funds  liable  for  interest  as  waste;  Fall  v.  Simmons,  6  Ga.  265,  holding  adminis- 
trator guilty  of  gross  neglect  in  making  returns  liable  for  interest  compounded 
every  six  years;  Dame  v.  Catlett,  6  Harr.  &  J.  475,  denying  executor's  liability 
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iatereil  ia  mbmemet  of  pfool  of  misuse  of  frnds;  Ifyen  ▼.  MjfOL 
2  MTSoni,  S%  214,  !•  A.  D.  MS,  kolduig  ezceotor  Itmble  for  conpooBd  iiteiA 
whem  yiilj  Mgfigeat  ia  MCoatiii«;  Bown  t.  Kirkpotrid^  14  IIL  1;  Ogiat. 
Lsmkcc,  S7  IIL  3W;  Hord  t.  Goodri^  59  m.  450;  Johnson  t.  Bcsntesp.* 
DSM,  7t;  DUrcBdeHTcr  ▼.  Qucy,  3  GUI  ft  J.  31;  PfeniB  ▼.  Lepper,  72  MkL  4k 
40  N.  W.  S5t;  TRBtoa  B^  Co.  ▼.  Woodrvff,  2  N.  J.  Eq.  117;  Gilnui  ▼.  Gaima. 
2  Lml  1;  BrovB  T.  KduCs,  4  JohM.  Clu  303,  8  A.  D.  667;  iMaang  t.  Long. 
46  Bwfc.  102,  1  Abfc.  Pr.  N.  a  280,  31  How.  Pr.  S6;  Black's  Estate.  1  Tute. 
146;  Wii^  T.  Wright,  2  MXTord,  E^  186;  MnVr  ▼.  Lux,  100  CaL  001,  SS  Pat 
346.  hoMisg  cxecvtor  anis  tnn*  fmmiM  n  ova  busiiiaB  liable  lor  emftmi 
nterat;  Black  t.  Blakrij,  2  MXTord,  E^  1  (diaaenti^  opiaioo),  oa  cnert^ 
liabilHy  lor  iateiesi. 

atcd  ia  refiereMe  aote  ia  8  A.  D.  «8,  aa  KabiHtj  of  cBeeators  aad  otter  tr» 
tees  for  later  cat  aa  aaiavaatad  traat  faada. 

atcd  la  aotca  ia  Of  A.  D.  208,  aa  to  wbea  aaeirtar  or  adanaiitralar  iftiiii 
be  ^aigai  wHk  iatercat;  20  LJLA.  022,  024,  661,  oa  Kabilitgr  ni  caBCoton.  tm 
tcca,  cte^  for  cf  puaad  iatereot;  20  LJLA.  634,  oa  aDowaMa  af  ■urnaai  iitenrt 
aganat  cxBeatora*  traateei^  ctCi,  far  refaaal  to  aacoaat. 
^Or  gaardlaa. 

CHad  ia  Bryaat  t.  Oais.  12  Ala.  364,  deayiag  gMrffiaa^  Habifitf  fa  tm- 
poaad  iatereot  lor  sen  oaraaioa  to  auke  aaaaal  aettlcBMata;  Boyatoa  t.  I)fff, 
IS  Pick.  1,  dcayiag  gaardiaa%  liabiBtj  lor  iatereot  wkca  dJahiuiiiawfa  cDsi 
iaeoow;  Forkea  ▼.  Ware,  172  Maaa.  306,  62  N.  E.  447,  koWag  goanfiaa  driifiig 
ia  poyi^  liable  lor  oinple  iatercat;  Qarrctt  ▼.  Our,  I  Bob.  (Va.)  Ifl  Miqf 
gaar^  teilii«  to  aecoaat  ImMc  lor  iatercat  fron  tiaw  aeeooat  dae:  L^ah 
Appeal,  7  Watta  4  &  48.  boldii^  gaardiaa  bi^ji^  stock  ia  ova  mm  «ift 
vaid'a  laada  HaUa  for  iaterrat  if  price  falL 

Cited  ia  aotM  ia  76  A.  D.  447,  460,  oa  pcraoaal  fiabOity  af  gaaidioii;  » 1^ 
ad.  U.  &  630,  aa  ippiialMiat  of  gaardiaaa  aad  tkeir  powers  aad  datin  u  k 
peraoaal  aad  real  |aupaity  of  tkeir  warda. 

CriticisBd  ia  Baker  t.  Lattte,  4  Bick.  E»  302,  bildii^  gaardiaa  a 
retara  Habla  for  Mamie  iatercat. 


Citsd  ia  Boae  ▼.  Bridgeport,  17  Ooaa.  243;  GsMp  ▼.  Batca,  11  Oona.  fS7,- 
holding  aote  witk  proTiaioa  for  pajBcat  of  iatercat  oa  iatciest  aot  markMi. 
Trasteo*s  AcaUag  witli  trast  estate. 

Cited  ia  PUU  t.  Oliirer,  2  McLeaa,  267,  Fed.  Caa.  No.  II4I6,  beUiiv  «^ 
will  aot  peraiit  act  of  tmstee  to  prejadiee  eeofia  ^ao  frsaf ;  Merfcet  r.  Sb>^ 
33  Kaa.  06,  6  Pac  304,  boldiBg  trust  for  beira  oeatcd  by  admiaiitiator^  1^ 
ebaae  of  eatate  ia  owa  aane;  Conro  y.  Port  Heary  Iroa  Co.  12  Bark  27.  hol^ 
prcsidcBt  of  eorporatioa  takiag  illegal  kaae  of  all  property  cbaigeebk  «ith 
proflte  aa  tmat  load;  BlaaveH  t.  AdcenaaB,  20  N.  J.  Eq.  141,  holdii«  tre>^ 
taking  title  ia  owa  aaaic  to  real  estate  cxckaagB  for  tmat  prop^if  Mk  na^ 
aa  trostce;  Be  Terry,  31  Mlae.  477,  66  N.  T.  Svpp.  656,  bolding  gwudiaa  IkUr 
for  appropriatioa  to  own  use  of  mortgage  oa  ward's  lead;  Wkite  t.  Pufcer,  S 
Barb.  48,  denying  right  of  goardiaa  to  invest  ward's  foada  ia  laad  speeaktMo; 
Caldwell  ▼.  SigDomey,  10  Conn.  37  (diasentiag  opinioa),  aa  right  oi  tnatoe  k 
proOt  out  of  tmat  estate. 

Cited  la  note  la  9  LJLA.  794,  on  tmstee**  ri|^  to  proit  by  tmst  estate. 
Aocoanting  for  trast  moaeys. 

Cited  in  Erwin  t.  Henry,  5  Mo.  469,  snstatnlag  power  of  eireait  eoart  to  aa 
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liable  to  ward  upon  reaching  majority  for  all  moneys  received ;  Taylor  v.  Benham, 
5  How.  233,  12  L.  ed.  130,  holding  executor  selling  land  under  will  accountable 
to  oe9tu%9  qu€  iru9i  for  proceeds. 

Cited  in  note  in  2  L.RJI.  481,  on  effect  of  trustee's  mingling  trust  funds. 
Purchase  without  notice  of  trott. 

Cited  in  Beck  t.  Uhrich,  16  Pa.  499,  holding  purchaser  from  administrator  who 
purchased  real  estate  with  moneys  of  which  he  owned  part  entitled  to  reim- 
bursonent  for  amount  paid  before  notice  of  trust. 

7  AM.  DBO.  5 IS,  OSGOOD  T.  FRANKLIN,  1  JOHNS.  €H.  1. 
Asslfrnee  as  necessary  party. 

Cited  in  Zane  v.  iFlnk,  18  W.  Va.  698,  holding  assignee  for  creditors  necessary 
party  where  assignment  made  after  suit  begun;  Sedgwick  ▼.  Cleveland,  7  Paige, 
287,  holding  receiver  to  whom  debtor  has  assigned  his  property  necessary  party 
to  creditor's  bill. 

Cited  in  reference  notes  in  60  A.  D.  610,  as  to  when  defense  of  misjoinder 
must  be  taken  and  when  it  is  waived;  46  A.  D.  630,  on  how  nonjoinder  of  plain- 
tiffs  or  defendants  must  be  taken  advantage  of. 
Exerdse  of  power  of  sale. 

Cited  in  Bartlett  v.  Sutherland,  24  Miss.  396,  holding  concurrent  judgment  of 
exeeutors  necessary  to  exercise  of  power  dependent  upon  their  decision ;  Magruder 

^'  V.  Peter,  11  Gill  ft  J.  (Md.)  217,  sustaining  executor's  power  under  will  directing 

'  sale  to  pay  debts;  Schroeder  v.  Wilcox,  39  Neb.  136,  67  N.  W.  1031,  sustaining 

power  of  executor  to  sell  to  comply  with  direction  for  pajrment  of  debts;  Mul- 

drow  V.  Fox,  2  Dana,  76,  holding  executor's  power  not  limited  in  time  enforceable 

after  lapse  of  long  period;  Bloomer  v.  Waldron,  3  Hill,  361,  holding  that  widow 

^  may,  under  wiU,  have  naked  power  as  to  one  estate  and  power  coupled  with  in- 

t'  terest  as  to  another;  Fluke  v.  Fluke,  16  N.  J.  Eq.  478;  Wooster  v.  Cooper,  69 

N.  J.  Eq.  204,  46  Atl.  381, — sustaining  power  of  court  to  compel  executor  with 

c'  power  of  sale  to  convey  to  beneficiaries  interests  in  land  instead  of  selling  and 

distributing  proceeds;  Bolton  v.  Stretch,  30  N.  J.  Eq.  686,  denying  right  of  bene- 
ficiaries to  elect  to  take  land  after  executor's  exercise  of  power;  Gest  v.  Flock,  2 
N.  J.  Eq.  108,  holding  party  entitled  to  money  on  sale  of  lands  may  elect  to  take 
lands;  Sohier  v.  Williams,  1  Curt.  C.  C.  479,  Fed.  Cas.  No.  13,169,  holding  consent 
of  children  living  at  time  of  sale  sufficient  for  exercise  of  power  when  majority 
recommend;  Wills  v.  Cowper,  2  Ohio,  124  (dissenting  opinion),  on  oontroUing 
effect  of  testator's  intention  as  to  exercise  of  power. 

Cited  in  note  in  19  A.  S.  R.  276,  on  sales  and  conveyances  by  trustee. 
—  By  remaining  grantee. 

Cited  in  Bailey's  Petition,  16  R.  I.  60,  1  Atl.  131,  sustaining  right  of  remain- 
ing executor  to  exercise  power  coupled  with  trust  given  to  two  jointly;  Peter  v. 
Beverly,  10  Pet.  632,  9  L.  ed.  622,  sustaining  right  of  surviving  executor  to  execute 
power  coupled  with  interest;  Robinson  v.  Allison,  74  Ala.  264;  Tarver  v.  Haines, 
66  Ala.  603,— denying  right  of  remaining  executor  to  exercise  power  to  be  de- 
termined by  judgment  of  all;  Parrott  v.  Edmondson,  64  Ga.  332,  sustaining  right 
of  surviving  wife  with  interest  in  land  to  exercise  power  given  jointly  to  her  and 
husband ;  Miller  v.  Meetch,  8  Pa.  417 ;  Berrien  v.  Berrien,  4  N.  J.  Eq.  37, — sustain- 
ing right  of  surviving  executor  to  exercise  power  granted  by  will;  Robertson  v. 
Gaines,  2  Humph.  367,  holding  that  mere  power  without  vested  interest  does  not 
survive  death  of  executor;  Taylor  v.  Benham,  6  How.  233,  12  L.  ed.  130,  sustaining 


Hoall;  Fitcgermia  ▼.  SUndiah,  102  Tenn.  S83,  62  S.  W.  294,  sustaining  right  of  sur- 
▼iring  executrix  to  exereiM  power  granted  for  good  of  estate;  Clark  t.  Homtbal, 
47  MiM.  434  (dissenting  opinion),  on  right  of  executor  qualifying  to  exercise 
power  given  to  both. 

Cited  in  reference  note  in  18  A.  D.  163,  aa  to  when  trust  Tests  in  suryiTor  of 
two  trustees  and  powers  of  such  surriyor. 

Cited  in  note  in  80  A.  S.  B.  97,  98,  on  execution  of  power  of  sale  in  will  hy 
•urriyiQg  executors. 

—  Delegation  and  reyocntlon  of  |K>wer. 

Cited  in  Withers  t.  Yeadow,  1  Rich.  Eq.  324,  holding  unexecuted  power  in 
trust  to  apply  rents  and  profits  not  delegable  by  will;  Mansfield  t.  Mansfield,  6 
Conn.  659,  16  A.  D.  76,  holding  power  given  attorney  to  obtain  and  sell  dower 
rights  with  compensation  from  recovery  revocable  as  not  coupled  with  interest 
Nainre  of  power. 

Cited  in  Dartmouth  College  v.  Woodward,  4  Wheat  618,  4  L.  ed.  629,  on  pro- 
prietary nature  of  power  to  sell  coupled  with  aa  interest;  Miller  v.  Jones,  9 
Gratt.  684,  holding  that  whether  a  testamentary  power  is  naked  or  coupled  with 
an  interest  depends  on  testator's  intention. 
Kxecntor'fl  control  of  estate. 

Cited  in  Boylan  v.  Meeker,  28  N.  J.  L.  274,  holding  executors  authorised  by 
will  to  collect  and  pay  rents  to  widow  entitled  to  possession  of  property;  Lott  v. 
Meacham,  4  Fia.  144,  holding  title  to  property  in  exeeutor  directed  by  will  to  be 
sold  after  death  of  wife  and  proceeds  distributed;  Wells  v.  81oyer,  1  Claris  (Pa.) 
616,  holding  legal  estate  vests  in  executor  given  power  to  sell  coupled  with  in- 
terest; Gregg  V.  Currier,  36  N.  H.  200,  holding  right  to  profits  not  given  exeeutor 
by  naked  power  of  sals. 

Cited  in  reference  note  in  49  A.  D.  468,  as  to  when  executors  take  an  interest 
in  land  intrusted  to  them  to  selL 
Traslee's  power  to  sue. 

Cited  in  Richeson  v.  Ryan,  16  Dl.  13,  sustaining  power  of  surviving  trustee; 
Peterson  v.  Chemical  Bank,  27  How.  Pr.  491,  2  Robt.  606,  holding  forogn  executor 
not  required  to  produce  letters  in  action  for  conversion  unless  right  contested; 
Pelletreau  v.  Rathbone,  1  N.  J.  Eq.  331,  holding  allegation  of  probate  of  will  neces- 
sary in  bill  to  compel  payment  oi  rents  devised. 

—  Issue  of  tetters  after  action  begun. 

Cited  in  Robbins  v.  Wells,  26  How.  Pr.  16,  1  Robt.  666;  Doolittle  ▼.  Lewis,  7 
Johns.  Ch.  46,  11  A.  D.  389,— holding  failure  of  administrator  to  take  out  letters 
before  suit  brought  cured  by  subsequent  issue;  Leahy  v.  Haworth,  4  LJLA. 
(N.S.)  667,  73  C.  C.  A.  84,  141  Fed.  860,  holding  failure  of  foreign  executor  to 
secure  local  appointment  before  filing  bill  cured  by  appointment  before  trial. 
Relief  in  equity. 

Cited  in  Excelsior  Wooden-Pipe  Co.  v.  Allen,  44  C.  C.  A.  30,  104  Fed.  663, 
sustaining  power  of  equity  to  grant  relief  in  action  by  licensee  for  infringemmt 
of  patent,  although  patentee,  as  necessary  party,  has  hostile  interest;  Stewart 
V.  Stokes,  33  Ala.  494,  73  A.  D.  429,  sustaining  power  of  equity  to  complete  sale 
upon  death  of  sheriff  before  deed. 

Cited  in  note  in  81  A.  S.  R.  665,  on  unconscionable  contracts. 
Rescission  or  denial  of  specific  performance. 

Cited  in  Warner  v.  Daniels,  1  Woodb.  &  M.  90,  Fed.  Cas.  No.  17,181,  holding 
mistake  as  to  value  of  consideration  for  farm  not  ground  for  setting  aside  eon- 


land  wkert  no  fraud  shown;  Lee  v.  Kirby,  104  Mass.  420,  denying  rescission  of 
contract  relating  to  real  property  because  unfair;  Brown  v.  Hall,  14  R.  I.  249, 
51  A.  R.  376,  holding  reduction  of  interest  in  mortgage  proper  for  mortgagee's 
unconscionable  advantage;  Wiest  v.  Garman,  4  Houst.  (Del.)  119  (affirming 
3  Del.  Ch.  422),  on  rescission  of  sale  of  land  for  fraud  and  unfair  advantage; 
Lehigh  Coal  k  Nav.  Co.  v.  Central  R.  Co.  41  N.  J.  Eq.  167,  3  Atl.  134,  denying 
performance  of  receiver's  contract  for  materials  constituting  breach  of  trust; 
Bowen  v.  Waters,  2  Paine,  1,  Fed.  Cas.  No.  1,726,  holding  contract  as  to  water 
rights  not  unenforceable  because  unfair. 

Cited  in  notes  in  33  A.  R.  183,  on  enforcement  of  unconscionable  contracts; 
15  A.  D.  673,  on  setting  aside  contract  where  advantage  has  been  taken  of 
situation  or  condition  of  one  of  the  parties;  16  A.  D.  674,  on  rescission  of  con- 
tracts made  with  heirs,  reversioners,  and  expectants  in  the  lifetime  of  the 
ancestor. 

*  For  inadeouacy  of  consideration. 

Cited  in  Turner  v.  Pabet  Brewing  Co.  74  App.  Div.  106,  77  N.  Y.  Supp.  360, 
sustaining  rescission  of  exchange  of  property  worth  $2,600  for  some  of  no  value ; 
Hunt  V.  Chambliss,  9  Smedes  &  M.  632,  denying  rescission  of  sale  of  land  be- 
cause for  only  1-10  of  value;  Mound  City  Mut.  L.  Ins.  Co.  v.  Hamilton,  3  Tenn. 
Gh.  228,  holding  opening  of  foreclosure  sale  proper  to  accept  offer  of  300  per  cent 
advance  in  price;  Clark's  Appeal,  67  Conn.  666,  19  Atl.  332,  holding  note  for 
$700  not  unenforceable  because  given  for  few  small  services;  Wintermute  v.  Sny- 
der, 3  N.  J.  Eq.  489,  denying  rescission  of  assignment  of  legacy  for  inadequacy 
of  price;  Parmelee  v.  Cameron,  41  N.  T.  392,  denying  rescission  of  sale  of  $6,000 
legacy  for  $4,000;  Roux  v.  Rothschild,  37  Misc.  436,  76  N.  Y.  Supp.  763,  holding 
transaction  by  which  annuitant  received  $2,700  for  annuities  worth  $20,400  void 
as  unconscionable;  McAdams  v.  Bailey,  169  Ind.  618,  13  L.R.A.(N.S.)  1003,  82 
N.  E.  1067,  holding  inadequacy  of  consideration  not  ground  for  setting  aside 
deed  of  contingent  interest;  Knobb  v.  Lindsay,  6  Ohio,  468,  denying  rescission 
of  conveyance  for  gross  inadequacy  of  price  given  for  bail  by  grantee;  Nace  v. 
Boyer,  30  Pa.  99,  denying  rescission  of  conveyance  where  no  fraud  or  inadequacy 
of  price  shown;  Mercereau  v.  Prest,  8  N.  J.  Eq.  460,  holding  conveyance  will 
not  be  set  aside  for  mere  inadequacy  of  price  in  absence  of  fraud  or  collusion; 
McArtee  v.  Engart,  13  111.  242,  holding  inadequacy  of  price  in  absence  of  fraud 
not  ground  for  setting  aside  sale  of  land;  Jenkins  v.  Einstein,  3  Biss.  128,  Fed. 
Cas.  No.  7,266,  sustaining  refusal  to  set  aside  deed  as  in  violation  of  rights  of 
creditors  for  inadequacy  of  price  where  no  unfairness  shown;  Missouri  River, 
Pt.  S.  &  G.  R.  Co.  V.  Brickley,  21  Kan.  276;  Bedel  v.  Loomis,  11  N.  H.  9;  Hen- 
derson V.  Hays,  2  Watts,  148;  Bradford  v.  McConihay,  16  W.  Va.  732;  Plantei^s 
&  M.  Bank  v.  Clarke,  19  Ala.  766, — holding  mere  inadequacy  of  price  not  ground 
for  rescission  of  contract  of  sale;  Holmes  v.  Holmes,  1  Abb.  (U.  S.)  626,  Fed. 
Cas.  No.  6,638,  sustaining  refusal  to  set  aside  deed  of  dower  rights  by  one  not 
lawful  wife  for  inadequacy  of  price;  Troxell  v.  Silverthom,  46  N.  J.  Eq.  330,  19 
Atl.  622,  sustaining  rescission  of  release  of  dower  for  want  of  consideration  and 
mortgagee's  failure  to  explain  nature  of  claim;  Maddox  v.  Simmons,  31  Ga.  612, 
holding  inadequacy  of  price  alone  not  ground  to  set  aside  bill  of  sale;  Holmes 
▼.  Fresh,  9  Mo.  210,  holding  rescission  of  bill  of  sale  of  slaves  for  inadequacy 
of  price  and  oppression  proper;  Pompey  v.  Laurens,  19  Johns.  238,  sustaining 
rescission  of  lease  given  for  quit  claim  deed  to  land  to  which  grantor  had  no  title; 
Simon's  Appeal,  20  Pa.  Super.  Ct.  450,  on  rescission  of  contract  for  inadequacy 
of  consideration;  Phillips  v.  Pullen,  46  N.  J.  Eq.  6,  16  Atl.  9,  denying  rescission 
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of  settlcMCBt  off  adMHi  for  dahowrhf^  wife  for  iaadeqiUMy  of  mbb  fnid;  Hiai  ▼. 
Holdalup,  2  Wfttta,  104,  26  A.  D.  107,  boldiiig  promiae  to  paj  uotker^  defct 
Talid  aHkooi^  co— ideratioa  bMfdefsmle;  CbamUee  r.  Tarbox,  27  Tex.  130,  84 
A.  D.  014;  Hardj  ▼.  Heari,  It  Ark.  184.— holdiiig  ezeestkMi  sale  Mi  iaval- 
kktod  lor  iMdeqwey  of  prico  oblahMd;  BeatoB  t.  Skreere,  4  Isd.  OC,  kili- 
uif  laiAnyiicy  of  priet  not  gnnmd  for  Mttbig  aside  tlmifi  aale;  ^rong  t. 
Ofttfoa,  1  Wis.  471,  holdiag  laijayisgy  of  prioe  aot  gnmmi  to  ▼aeate  fere- 
elosua  mle;  Marktt  ▼.  Warwick,  18  N.  J.  S^  108,  Inldiag  BMra  ^aijiifij  of 
prioo  at  adwaistiator's  sale  aot  grouad  for  racissioB;  Coffee  t.  RaAa,  4 
Coldw.  487,  boldiag  reociaeioe  of  administrator's  sale  of  Ma  ptopei  for  gross- 
Ij  iaadeqnate  price;  Stercasoa  ▼.  Buxton,  16  Abb.  Pr.  3S7  aote,  boldia^  grost 
lasdeyiscy  of  priee  grouad  for  denTii^  speciOr  piiiloiSMnui  of  eootract  of 
p«rdu»e;  Gasqoe  t.  ftaall,  2  Strobb.  Bq.  72,  dsojiBg  specile  perftwisaw  of 
eoatiact  of  sale  of  laad  for  price  lovr  tisMs  aaetioB  valve;  Qejmtmu  w.  Dt- 
laacy,  8  Cow.  445,  15  A.  D.  270,  bolding  speeille  performaaee  of  eostraci  ts 
trade  laads  enforceable  altboagb  86,000  differcaee  in  vahw;  Margarf  ▼.  Mnir. 
57  K.  T.  155,  denTing  speeifte  performance  of  contract  for  sale  of  Hmd  for  one 
tbird  Talne  made  in  ignorance  of  rise  in  rahie. 

Cited  in  reference  notes  in  28  A.  D.  109;  50  A.  IX  815;  87  A.  D.  787.— ca 
insdeqnate  consideration  as  gvoond  lor  reoossion  of  contract. 

Cited  in  notes  in  15  A.  D.  304,  on  inadeqaacj  of  consideration  as  defense 
or  ground  of  rescission;  15  A.  D.  572,  on  rescission  of  contract  for  gross  in- 
adeqoacj  of  consideration;  54  A.  R.  815,  on  inadeqnacy  of 
gvoond  for  rescission  of  sale;  14  L.RA.(NA)  818,  on  refusal  of 
f ormaacs  of  contract  to  conTey  propertj  beacnse  of  inadeqnacy  of  < 
ConsldemtkMi  sbowUig  nature  of  Inatmuient. 

Cited  in  Cobb  ▼.  Day,  108  Mo.  278,  17  a  W.  328,  bolding  inadequacy  of  pike 
eridence  tbat  eonrejanee  mortgage  aot  deed. 
BaMopp^  no  to  considcrntion. 

Cited  in  Mann  ▼.  Bckfords,  15  Wend.  502,  denying  rigbt  of  one  aeknoufcdg 
ing  tbat  anotber  bas  paid  oertaia  sum  for  sssiganwmt  of  bond  afterwards  ts 
claim  sum  mncb  less. 


lilablUty  of  trustee  as  to 

Cited  in  Be  Wasbbon,  38  N.  Y.  8.  R.  818,  14  N.  T.  Supp.  872,  bolding  enee^ 
utors  not  guilty  of  negligence  in  mansgement  of  estate  aot  diaigeable  witb 
more  tban  actually  receired;  Taylor  t.  Benbam,  5  How.  233,  12  L.  ed.  130,  bold- 
ing executor  using  care  ia  exerdae  of  power  of  sale  not  accountable  for  mon 
tban  receired;  Lnigi  ▼.  Lucbesi,  12  Ner.  308,  bolding  trustee  selling  iasoliwnfs 
property  for  best  price  obtainable  only  liable  for  sum  receiTed;  Neff*a  Appeal 
57  Pa.  91,  25  Pbila.  Leg.  Int.  02;  Hamburgh  M%.  Co.  y.  Edaall,  12  N.  J.  Eq. 
392;  Gray  y.  Lyncb,  8  GiU.  403,--bolding  trustee  not  diargeaUe  witb  meet 
than  actually  receiyed  in  absence  of  gross  negligence;  Ackerman  y.  Halser.  37 
K.  J.  Eq.  356,  holding  receiyer  of  insolyent  bank  liable  in  equity  lor  miaeea- 
duct;  Sulliyan  y.  Herrera,  7  Hun,  309,  bolding  city  not  liable  lor  interest  on  fuai 
deposited  in  treasury  by  public  administrator  to  await  undiscoyered  owner; 
Betts  y.  Blackwell,  2  Stew,  ft  P.  (Ala.)  373,  bolding  administrator  Habie  for 
permitting  purchaser  at  sale  to  take  away  property  without  security;  Wikox 
y.  Bates,  45  Wis.  138,  bolding  parties  adjudged  to  hold  lands  as  trustees  aeeooat- 
able  for  rents;  White  y.  Parker,  8  Barb.  48,  bolding  guardian  taking  assigs- 
ment  of  land  contracts  in  own  name  to  facilitate  sales  accountable  to  ward  lor 
proceeds;  Sherwood  y.  Saxton,  63  Mo.  78,  holding  trustee  in  deed  of  tnat  re- 
leasing responsible  bidders  on  trust  sale  liable  where  subsequent  sale  for  less; 
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Crawford  ▼.  Tribble,  69  Ga.  619,  holding  administrator  enforcing  judgment  be- 
longing to  estate  and  purchasing  land   in   own   name   liable   for   difference   be- 
tween value  of  judgment  and  sum  paid  to  hold  land. 
Costs  to  executor. 

Cited  in  Young  v.  Brush,  28  N.  Y.  667,  18  Abb.  Pr.  171,  holding  executor  en- 
titled to  allowance  for  costs  of  proving  will  in  another  state  also. 
Proof  of  defense  not  pleaded. 

Cited  in  Rochester  &  K.  F.  Land  Co.  v.  Roe,  8  App.  Div.  360,  40  N.  Y.  Supp. 
799,  holding  defense  of  adequate  remedy  at  law  in  action  for  specific  perform- 
ance of  contracts  not  available  unless  pleaded. 
Constrnetion  of  statute. 

Cited  in  Noel  v.  Ewing,  9  Ind.  37,  on  construction  of  term  "vested"  as  used  in 
statute. 

7  AM.  DCC.  526,  GARDNER  ▼.  NEWBUR6H,  2  JOHNS.  CH.   162. 
Rights  in  waters. 

Cited  in  reference  notes  in  8  A.  D.  411;  9  A.  D.  61;  15  A.  D.  730,  731;  22 
A.  D.  756;  27  A.  D.  318, — on  property  in  water;  10  A.  D.  389,  on  property  in 
water  course;  16  A.  D.  698,  on  rights  in  water  course;  13  A.  D.  658,  on  subject 
of  water  rights;  68  A.  D.  64,  on  ownership  or  property  in  water  course;  8  A. 
D.  390,  on  rights  in  non-navigable  stream;  38  A.  D.  HI,  on  right  of  riparian 
proprietor  to  use  of  water  flowing  through  his  land;  26  A.  D.  390,  on  rights  of 
riparian  proprietor;  57  A.  D.  684,  on  rights  and  liabilities  of  owners  of  dams; 
o2  A.  D.  357,  on  right  to  drain  subterranean  waters;  84  A.  D.  517,  on  doctrines 
concerning  subterranean  waters. 

Cited  in  notes  in  21  A.  D.  51,  on  rights  in  water  course;  4  L.R.A.  572,  on 
rights  of  riparian  owners;  43  A.  D.  275,  on  respective  rights  of  riparian  own- 
ers to  use  of  water;  10  E.  R.  C.  216,  on  right  of  riparian  owner  to  use  of  nat- 
ural stream;  23  A.  D.  513,  on  extent  of  owner's  right  in  stream  flowing  through 
his  land;  58  A.  D.  410,  on  nature  and  extent  of  property  in  water;  79  A.  D. 
639,  on  riparian  owner's  right  to  reasonable  use  of  water;  79  A.  D.  638,  on 
riparian  owner's  right  to  natural  flow  of  stream;  54  A.  D.  794,  on  right  of 
riparian  owner  to  natural  and  uninterrupted  flow  of  stream;  79  A.  D.  638,  on 
riparian  owner's  right  to  use  and  detain  water;  43  A.  D.  269,  on  rights  acquired 
by  prior  appropriation  of  water  of  stream;  41  L.R.A.  740,  on  correlative  rights 
as  between  upper  and  lower  proprietor  to  use  water  of  stream  for  municipal 
water  supply;  9  A.  D.  339,  on  water  rights  as  appurtenances. 
Liability  for  interference  with  water  rights. 

Cited  in  Hatch  v.  Vermont  C.  R.  Co.  25  Vt.  49,  holding  railroad  company 
liable  for  diversion  of  stream  by  construction  of  road;  Pattison  v.  Richards,  22 
Barb.  143,  holding  one  liable  for  diversion  of  water  from  another's  land  to 
drain  own;  McCord  v.  High,  24  Iowa,  336,  sustaining  landowner's  right  to  re- 
<»ver  for  diversion  of  stream  from  pasture  by  obstruction  made  by  road  com- 
missioner; Meyers  v.  St.  Louis,  8  Mo.  App.  266,  holding  city  building  dyke  in 
navigable  stream  liable  for  diversion  from  front  of  premises  of  riparian  owner; 
Staden  v.  New  Rochelle  Water  Co.  91  Hun,  272,  36  N.  Y.  Supp.  92,  holding 
company  storing  water  for  sale  liable  to  lower  owner  for  diversion;  Watkins 
Und  Co.  V.  Clements,  98  Tex.  578,  107  A.  S.  R.  653,  70  L.R.A.  964,  86  S.  W. 
733,  denying  riparian  owner's  right  to  sell  water  for  irrigation  of  nonriparian 
lands;  Mansfield  v.  Balliett,  65  Ohio  St.  451,  58  L.R.A.  628,  63  N.  E.  86,  hold- 
ing municipal  corporation  emptying  sewage  into  stream  liable  to  riparian  own- 
er; Van  Hoesen  v.  Coventry,  10  Barb.  618,  holding  upper  mill  owner  liable  to 
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lower  owner  for  diverting  water  by  closing  gate  for  repair  of  mill  thneby  ^ 
priving  latter  of  power;  Plumleigfa  ▼.  Dawson,  6  IlL  544,  41  A.  D.  199,  hom- 
ing one  liable  for  diverting  water  thereby  destroying  another'a  power  to  rmt 
mill;  Cox  v.  Howell,  108  Tenn.  130,  58  LJt.A.  487,  65  S.  W.  868,  holding  tea- 
ant  in  common  selling  interest  in  mill  to  ootenant  not  entitled  to  deprive  Ut- 
ter of  power  by  diverting  water  on  own  land;  Harris  v.  Tfaompooa,  9  Bsrk 
350,  holding  one  liable  for  destruction  of  public  dam  thereby  depriving  bi!! 
owner  of  use  of  surplus  water;  Irving  v.  Media,  44  W.  N.  C.  131,  10  Pa.  Super. 
Ct.  132,  7  Del.  Co.  Rep.  378,  holding  one  liable  for  diverting  water  from  private 
stream  depriving  mill  of  power;  Campbell  v.  Smith,  8  N.  J.  I*.  140,  14  A.  H 
400,  holding  righte  of  proprietor  of  ancient  channel  defeated  by  diTersioe  d 
stream  for  twenty  years;  Gould  v.  Hudson  River  R.  Co.  6  N.  Y.  558  (dsssesl- 
ing  opinion),  on  right  to  recovery  for  injury  to  riparian  rights  by  oonstrw- 
tion  of  railroad;  Thorp  v.  Freed,  1  Mont.  651  (dissenting  opinion),  on  use  el 
stream  for  irrigation  purposes;  Cumberland  v.  Willison,  50  Md.  138,  S3  A.  B. 
304  (dissenting  opinion),  on  liability  of  municipal  corporation  for  cansi^ 
water  to  flow  into  raceway;  Cooper  v.  Williams,  4  Ohio,  253,  22  A.  D.  745 
(dissenting  opinion),  on  right  to  divert  water  from  lower  riparian  owner;  Craik 
V.  Wabash  &  £.  Canal,  71  Ind.  208  (dissenting  opinion),  on  liability  for  taking 
ice  from  canal. 

Cited  in  note  in  66  A.  D.  441,  on  liability  of  municipality  for  obBtmetioB  cl 
natural  stream. 
InJuncttTO  relief. 

Cited  in  Park  Coal  Co.  v.  ODonnell,  4  Luzerne  Leg.  Reg.  125;  Park  Coal  Ca 
V.  Cununings,  7  Leg.  Gas.  149;  Johnson  v.  Kier,  3  Pitteb.  204,  17  Pittsb.  L.  i. 
68, — ^holding  injunctive  relief  granted  only  where  suitor's  right  is  dear  sad 
certein;  Coming  v.  Troy  Iron  k  Nail  Factory,  6  How.  Pr.  89,  10  N.  Y.  Leg. 
Obs.  7,  sustaining  injunction  restraining  opening  of  water  gate  to  dam  witknt 
notice;  Atty.  Gen.  v.  Chicago  &  N.  W.  R.  0>.  35  Wis.  425,  sustaining  injunc- 
tion restraining  c<41ection  of  excessive  tolls;  dkraper  v.  Alden,  Harr.  Ch.  (Mich.) 
72,  sustaining  injunction  restraining  city  from  leasing  part  of  public  land  for 
railroad  purposes;  McArthur  v.  Kelly,.  5  Ohio,  139,  holding  injunction  proper 
to  restrain  commissioners  paying  for  land  appropriated  for  canal  where  act 
confers  no  authority;  Louisville  &  N.  R.  Co.  t.  Smith,  63  C.  C.  A.  1,  128  Fed. 
1,  holding  injunction  proper  to  restrain  interference  with  repair  and  opera- 
tion of  railroad;  Florida  A.  &  G.  C.  R.  Co.  v.  Pensacola  &  G.  IL  Co.  10  Fla.  14js 
denying  injunction  restraining  construction  of  railroad  under  lawful  authority; 
Bonaparte  v.  CSamden  &  A.  R.  Co.  Baldw.  205,  Fed.  Cas.  No.  1,617,  snatainii^  i>- 
junction  against  destruction  of  amusement  park  by  construction  of  railxtiad 
under  void  authority;  Cogswell  v.  New  York,  N.  H.  &  H.  R.  Co.  103  N.  Y.  l^ 
56  A.  R.  6,  note,  8  N.  E.  537,  enjoining  operation  of  engine  house  as  mnsaaee; 
Wallace  v.  Auer,  10  Phila.  356,  32  PhiU.  Leg.  Int.  238,  7  Legal  Gaz.  214,  graat- 
ing  injunction  restraining  gold  beater  from  carrying  on  trade  in  quiet  neigh- 
borhood; Washburn's  Appeal,  105  Pa.  480,  41  Phila.  Leg.  Int.  410,  16  W.  N.  C. 
101,  denying  injunction  restraining  one  claiming  ownership  from  passig  over 
land;  Minnig's  Appeal,  34  Phila.  Leg.  Int  141,  4  W.  N.  C.  99,  denying  injuM^ 
tion  restraining  changing  location  of  boundary  fence;  Jerome  v.  Roee,  7  Johaa 
Ch.  315,  11  A.  D.  484,  denying  injunction  restraining  removal  of  stone  froB 
quarry  where  adequate  remedy  at  law;  Rhea  v.  Forsyth,  37  Pa.  503,  78  A.  IX 
441,  denying  injunction  against  dosing  of  private  alley;  Oswald  ▼.  Wolf.  12t 
111.  200,  21  N.  E.  839,  denying  injunction  restraining  obstruction  of  douMfsl 
private  right  of  way;   Parham  v.  Inferior  Ct.  Justices,  9  Ga.  341,  sostaiBiig 
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we]]  V.  Howard,  26  Iowa,  380,  sustaining  injunction  restraining  digging  up 
road  located  according  to  agreement;  Vanderlip  v.  Grand  Rapids,  73  Mich.  522, 
16  A.  S.  R.  697,  3  L.R.A.  247,  41  N.  W.  677,  enjoining  destruction  of  prop- 
erty hy  raising  grade  of  street  causing  dirt  to  fall  upon  adjacent  land; 
Penn  Mut  L.  Ins.  Co.  v.  Heiss,  141  IlL  35,  33  A.  S.  R.  273,  31  N.  E.  138,  de- 
nying injunction  to  enforce  payment  of  damages  to  abutting  property  by  con- 
struction of  railroad  in  street;  Charles  River  Bridge  v.  Warren  Bridge,  7  Piclc. 
344,  denying  injunction  against  building  bridge  over  river  thereby  diverting 
tolls;  Piscataqua  Bridge  v.  New  Hampshire  Bridge,  7  N.  H.  35,  holding  injunc- 
tion proper  remedy  for  infringement  of  exclusive  bridge  rights;  Enfield  Toll 
Bridge  Co.  v.  Connecticut  River  Co.  7  Conn.  28,  denying  injunction  to  bridge 
company  restraining  building  of  locks  in  stream  where  no  damage  shown;  Mil- 
ler V.  Trueheart,  4  Leigh,  569,  sustaining  injunction  against  rebuilding  dam 
where  previous  dam  injurious  to  health;  Scheetz's  Appeal,  35  Pa.  88,  sustain- 
ing injunction  against  entering  upon  land  to  clean  stream  supplying  mill  with 
power;  Nininger  v.  Norwood,  72  Ala.  277,  47  A.  R.  412,  enjoining  flooding  of 
lands  where  complainant's  right  is  clear  although  not  established  at  law. 

Cited  in  notes  in  1  L.R J^.  744,  on  injunction  to  restrain  trespf\ss ;   1  L.R^. 
(N.S.)    134,  on  remedy  by  injunction  against  private  nuisance;   7S  A.  D.  114, 
on  injunctions  against  threatened  nuisances;  56  A.  R.  9,  on  right  of  property 
owner  to  enjoin  operations  causing  injury  to  his  property. 
—  Against  interference  with  water  rights  generally. 

Cited  in  Belknap  v.  Trimble,  3  Paige,  577,  on  injimction  against  diversion 
of  waters  of  stream  preventing  operation  of  mills;  Boston  Water  Power  Co.  v. 
Boston  &  W.  R.  Corp.  16  Pick.  612,  holding  injunction  restraining  interference 
with  water  rights  proper  where  action  for  damages  inadequate;  Case  v.  Haight, 
3  Wend.  632,  sustaining  injunction  against  excessive  diversion  of  water  from 
stream  preventing  operation  of  mill;  Olmsted  v.  Loomis,  9  N.  Y.  423,  432  (re- 
versing 6  Barb.  152),  holding  injunction  restraining  diversion  of  water  from 
race  proper  before  determination  in  law  of  quantity  entitled  to;  Garwood  v. 
New  York  C.  &  H.  R.  R.  Co.  83  N.  Y.  400,  38  A.  R.  452  (affirming  17  Hun, 
356) ;  Kimberly  &  C.  Co.  v.  Hewitt,  75  Wis.  371,  44  N.  W.  303,— sustaining  in- 
junction against  diversion  of  water  power  from  mill;  Carpenter  v.  Gold,  88 
Va.  551,  14  S.  E.  329,  sustaining  injunction  restraining  diversion  of  stream 
used  for  farm  purposes;  Reid  v.  Gifford,  Hopk.  Ch.  416,  granting  injunction 
restraining  diversion  of  water  from  mill  by  construction  of  channels  on  own 
land;  Stein  v.  Burden,  29  Ala.  127,  65  A.  D.  394;  Coming  v.  Troy  Iron  k  Nail 
Factory,  40  N.  Y.  191, — sustaining  injunction  against  diversion  of  water  from 
stream;  Webb  ▼.  Portland  Mfg.  Co.  3  Sumn.  189,  Fed.  Cas.  No.  17,322,  re- 
straining diversion  of  one  fourth  of  water  from  stream;  Vanwinkle  v.  Curtis,  3 
N.  J.  Eq.  422,  denying  injunction  against  diversion  of  valueless  stream;  Sher- 
"wood  V.  Vilet,  20  Wis.  442,  denying  injunction  to  owner  of  mill  restraining  in- 
terference with  race  by  one  on  whose  land  located ;  Albricht  v.  Eufaula  Water  Co. 
86  Ala.  687,  11  A.  S.  R.  72,  4  L.RJl.  572,  6  So.  78,  denying  injunction  against 
diversion  of  water  in  favor  of  one  not  using  same;  Vansickle  v.  Haines,  7  Nev. 
249,  denying  right  of  trespasser  diverting  water  of  nonnavigable  stream  to  en- 
join another's  diversion  of  water  from  him;  Parker  v.  Winnipiseogee  Lake  Cot- 
ton &  Woolen  Co.  2  Black,  546,  17  L.  ed.  333,  denying  injunction  against  divet- 
eion  of  water  in  absence  of  proof  of  injury;  Spooner  v.  McConnell,  1  McLean, 
337,  Fed.  Cas.  No.  13,245,  denying  injunction  to  one  not  injured  against  ob- 
struction of  stream;  Shields  v.  Amdt,  4  N.  J.  Eq.  234,  denying  injunction  re- 


7  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  12a 

straining  diversion  of  water  course;  Parker  v.  Winnipiseogee  Lake  CottoB  k 
Woolen  Mfg.  Co.  1  Cliflf.  247,  Fed.  Cas.  No.  10,762;  Shively  v.  Hume,  10  Or.  71. 
— denying  injunction  against  diversion  of  water  when  proprietor's  rights  dovbt- 
ful;  Persons  v.  Hill,  33  Ga.  Supp.  141,  sustaining  injunction  agaiust  obstnie- 
tion  of  water  course  by  construction  of  canal  levee;  Pollitt  v.  Lon^,  58  Barb^ 
20,  sustaining  injunction  restraining  upper  mill  owner  from  closing  gate»  that- 
by  depriving  lower  owner  of  power  and  opening  gates  permitting  large  qosa- 
tities  to  pass;  Van  Bergen  v.  Van  Bergen,  3  Johns.  Ch.  282,  8  A.  D.  511,  deny- 
ing injunction  for  interference  with  dam  where  adequate  remedj  at  law;  Hart 
v.  Albany,  9  Wend.  571,  24  A.  D.  165,  denying  injunction  restrainii^  ia- 
terference  with  floating  storehouse  for  adequacy  of  remedy  at  law;  Mone 
V.  Machias  Water  Power  &  Mill  Co.  42  Me.  119,  denying  injunction  against 
widening  and  deepening  channels  through  which  mills  supplied  with  water; 
Wason  V.  Sanborn,  45  N.  H.  169,  denying  injunction  against  opening  daa 
causing  water  to  overflow  channel;  Caldwell  v.  Knott,  10  Yerg.  209;  Welton 
V.  Martin,  7  Mo.  307,— denying  injunction  against  building  of  dam  causi^ 
water  to  flow  back  to  another's  mill;  Porter  v.  Witham,  17  Me.  292,  deajing 
injunction  against  erection  of  dam  in  river  where  no  rights  invaded;  Weltca 
V.  Martin,  7  Mo.  307,  sustaining  injunction  against  erection  of  dam  eausiig 
back  flow  stopping  mills;  White  v.  Forbes,  Walk.  Ch.  (Mich.)  112,  sustalni^ 
injunction  against  erection  of  mill  dam  of  such  height  as  to  overflow  adjacent 
land;  Patten  Paper  Co.  v.  Kau-Kauna  Water  Power  Co.  70  Wis.  659,  35  N.  W. 
737,  sustaining  power  of  equity  to  regulate  diversion  of  stream  for  hjdraalie 
purposes;  Penrhyn  Slate  Co.  v.  Granville  Electric  Light  &,  P.  Co.  181  N.  Y. 
80,  73  N.  E.  566,  2  A.  &  K  Ann.  Cas.  782,  denying  injunction  restraining  p«imp- 
ing  of  water  from  river  for  sale  to  municipal  corporation  where  remedj  at  Uw 
adequate;  Crill  v.  Rome,  47  How.  Pr.  398,  denying  right  of  mill  owner  to  en- 
join city  from  taking  water  from  navigable  stream  for  mimicipal  purposes; 
Hough  V.  Doylestown,  4  Brewst.  (Pa.)  333,  denying  injunction  restraining  bor- 
ough from  diverting  water  of  stream  for  municipal  purposes;  Higgins  t.  FIcb- 
ington  Water  Co.  36  N.  J.  Eq.  638,  sustaining  injunction  restraining  diveraiaB 
of  water  for  municipal  supply  to  injury  of  riparian  owner;  Smith  v.  Rochester, 
92  N.  Y.  463,  44  A.  R.  393,  sustaining  mill  owner's  right  to  enjoin  eitj  from 
diverting  water  of  stream  for  municipal  purposes  under  authority  from  state 
without  compensation;  Watuppa  Reservoir  Co.  v.  Fall  River,  147  Bfasa.  548, 
1  L.R.A.  466,  18  N.  E.  466  (dissenting  opinion),  on  diversion  of  water  of  riw 
for  municipal  purposes. 

Cited  in  reference  note  in  37  A.  R.  274,  on  preventive  relief  from  diverting 
water  by  riparian  owner. 

Cited  in  notes  in  4  L.R.A.  573,  on  riparian  owner's  remedy  by  injunction  to 
prevent  invasion  of  his  rights;  59  L.R.A.  91,  on  injunction  against  obstructioa 
or  destruction  of  navigation. 
—  Against  pollution  of  stream. 

Cited  in  Getting  v.  Union  Improv.  Co.  7  Kulp,  493,  1  Lack.  Leg.  News,  51, 
granting  injunction  against  pollution  of  pure  stream  used  to  water  stock;  Bartm 
V.  Union  Cattle  Co.  28  Neb.  350,  26  A.  S.  R.  340,  7  L.R.A.  457,  44  N.  W.  454, 
enjoining  pollution  of  stream  used  for  watering  stock  by  washing  dung  thereio: 
Gladfelter  v.  Walker,  40  Md.  1,  holding  riparian  owner  entitled  to  damages  for 
pollution  of  stream  by  poison  rendering  it  unfit  for  cattle  to  drink;  Beach  t. 
Sterling  Iron  &  Zinc  Co.  54  N.  J.  Eq.  65,  33  Atl.  286,  restraining  pollution  of 
water  used  in  operating  mill  manufacturing  tissue  paper;  Rudolph  v.  Pennsyl- 
vania S.  Valley  R.  Co.  186  Pa.  641,  47  L.R.A.  782,  40  Atl.  1083,  42  W.  N.  C.  577, 
14  Montg.  Co.  L.  Rep.  160,  holding  railroad  company  liable  for  pollution  of  water 
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of  ttream  so  as  to  render  it  unfit  for  use  in  paper  mill ;  Woodyear  v.  Schaefer,  57 
Md.  1,  40  A.  R.  410,  holding  owner  of  flour  mill  entitled  to  enjoin  pollution  of 
stream  by  o^ner  of  slaughter  house;  Kewanee  y.  Otley,  204  111.  402,  68  N.  £.  388, 
Biutaining  injunction  restraining  pollution  of  stream  by  sewage;  Holsman  v. 
Boiling  Spring  Bleaching  Co.  14  N.  J.  Eq.  335,  sustaining  injunction  against  pol- 
lution of  water  by  chemicals;  Lockwood  Co.  y.  Lawrence,  77  Me.  297,  52  A.  R.  763, 
sustaining  injunction  against  depositing  shavings  in  river  above  dam. 
Sale  of  water  rights. 

Cited  in  Hartwell  V.  Mutual  L.  Ins.  Co.  50  Hun,  497,  3  N.  Y.  Supp.  452,  hold- 
ing sale  of  mill  lot  with  water  for  grinding  not  restricted  to  that  use  only; 
Platte  Water  Co.  v.  Northern  Colorado  Irrig.  Co.  12  Colo.  525,  21  Pac.  711,  hold- 
ing that  right  to  use  water  of  natural  unnavigable  stream  passes  with  grant. 
Damages  for  constraction  of  dam. 

Cited  in  Eastman  v.  Amoskeag  Mfg.  Co.  44  N.  H.  143,  82  A.  D.  201,  holding 
company  building  dam  thereby  causing  flooding  and  washing  away  of  soil,  liable. 
Power  to  construct  municipal  waterworks. 

Cited  in  Crill  v.  Rowe,  47  How.  Pr.  398,  sustaining  statute  authorizing  city  to 
construct  waterworks  and  take  water  from  navigable  stream  for  municipal 
purposes. 

Taking  private  property  for  public  use. 

Cited  in  People  v.  White,  11  Barb.  26,  holding  that  land  taken  by  state  for 
canal  purposes  reverts  to  former  owner  when  abandoned  by  state;  Varick  v.  Smith, 
9  Paige,  547,  holding  state  may  appropriate  property  of  citizen,  on  payment  of 
OQinpensation,  so  far  as  necessary  for  object  of  appropriation;  Bogert  v.  United 
States,  2  Ct.  CI.  159,  holding  vessel  taken  by  government  under  charter  party  not 
seised  by  emiaent  domain  so  court  has  jurisdiction  of  action  for  value;  Sun 
Printing  &  Pub.  Asso.  v.  New  York,  8  App.  Div.  230,  40  N.  Y.  Supp.  607  (dissent- 
ing <^nion),  on  validity  of  rapid  transit  act. 

Cited  in  reference  notes  in  22  A.  D.  756,  on  eminent  domain;  37  A.  D.  238,  on 
appropriation  of  stream  under  power  of  eminent  domain. 

Cited  in  note  in  17  L.R.A.  840,  on  implied  restrictions  on  power  of  legislatures. 

—  Purpose  for  which  taken. 

Cited  in  West  River  Bridge  Co.  ▼.  Dix,  6  How.  507,  12  L.  ed.  535,  sustaining 
right  to  condemn  bridge  owned  by  corporation  under  charter  from  state  as  part 
oi  public  road ;  Dudley  v.  Cilley,  5  N.  H.  568,  holding  exigency  and  convenience  of 
public  ground  for  taking  private  land  for  highway ;  Charleston  Natural  Gas  Co.  v. 
Lowe,  52  W.  Va.  662,  44  8.  £.  410,  sustaining  power  of  gas  company  furnishing 
municipal  corporation  to  condemn  private  property;  Williams  v.  School  Dist.  No. 
6,  33  Vt.  271,  sustaining  power  of  town  under  statute  to  acquire  land  for  school 
yard  as  well  as  site  for  building;  Sadler  v.  Langham,  34  Ala.  311,  holding  statutes 
authorizing  construction  of  private  roads  and  milldams  unconstitutional;  Orr  ▼. 
Quimby,  54  N.  H.  590  (dissenting  opinion),  on  taking  timber  for  U.  S.  coast  sur- 
vey as  public  use;  Concord  R.  Co.  v.  Greely,  17  N.  H.  47,  holding  railroad  public 
use  authorizing  taking  private  property  against  owner's  will. 

Cited  in  notes  in  8  L.R.A.  123,  on  condemnation  of  property  by  municipal 
corporation  for  public  use;  58  L.R.A.  241,  on  right  to  take  water  supply  by  right 
of  eminent  domain;  22  A.  D.  697,  on  exercise  of  power  of  ^ninent  domain  for 
water,  gas,  sewers,  and  drains  for  cities. 

—  Necessity  for  compensation  generally. 

Cited  in  Chicago,  B.  &  Q.  R.  Co.  v.  Illinois,  200  U.  S.  561,  60  L.  ed.  596,  26  Sup. 
Ct.  Rep.  341,  4  A.  &  £.  Ann.  Cas.   1,175    (dissenting  opinion);   Spring  Valley 
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Waterworks  v.  Schottler,  110  U.  8.  347,  28  L.  ed.  173,  4  Sap.  Ct.  Rep.  48   {diir 
•enting  opinion ),— on  taking  of  private  property  for  public  use  withoat  eamp»a 
tion;   McCauley  v.  Weller,  12  Cal.  500,  denying  right  of  state  to  take  priTatp 
property  without  compensation;  Varick  v.  Smith,  5  Paige,  137,  28  A.  D.  417,  ap- 
holding  power  of  legislature  to  take  priyate  property  for  public  use  oa  payoMnt  of 
fair  compensation;  Leopold  t.  Chicago,  150  111.  568,  37  N.  E.  892,  holding  ampk 
provision  must  be  made  by  law  for  compensation  for  private  property  takes  for 
public  use;  Charles  River  Bridge  v.  Warren  Bridge,  7  Pick.  376,  boldiii^  proviaioi 
for  compensation  must  be  made  at  same  time  that  power  to  take  privmte  propertr 
is  given;  Allegheny  County  v.  Rowley,  4  Clark  (Pa.)  379,  hokUn^  statute  antlur- 
izing  taking  of  private  property  for  public  use  not  unconstitutional  beeanse  oait* 
ting  to  provide  compensation;  Corbin  v.  Marsh,  2  Duv.  193,  holding  act  enaad- 
pating  wives  and  children  of  slaves  volunteering  as  soldiers  in  Federal  amy  void 
as  taking  property  without  compensation;  State  v.  Walruff,  26  Fed.  178,  holdiag 
statute  against  manufacture  of  beer  void  as  depriving  one  of  valuable  plant  of 
property  without  compensation ;  People  ex  rel.  Dilzer  v.  Calder,  89  App.  Div.  503, 
85  N.  Y.  Supp.  1,015,  holding  restriction  against  placing  building  near  parkwaj 
void  as  taking  property  without  compensation;  State,  Butler,  Prosecutor  v.  Ravinr 
Road  Sewer  Comrs.  30  N.  J.  L.  665,  denying  power  of  legislature  to  postpone  pay- 
ment of  award  for  taking  land  for  sewer  purposes;  Bradshaw  v.  Omaha,  1  Neb.  16, 
holding  owner  of  land  not  intended  for  lots  located  far  from  city  not  liable  for  dtr 
taxes. 

Cited  in  reference  notes  in  36  A.  D.  385,  on  compensation  for  exercise  of  right  of 
eminent  domain;  32  A.  S.  R.  270,  on  power  of  municipal  corporation  to  appropri- 
ate property  without  compensation;  74  A.  D.  554,  on  legislative  power  to  take 
private  property  for  public  use  without  compensation;  61  A.  D.  282,  on  right  of 
legislature  to  appropriate  private  property  without  previous  com pensa tion  to 
owner;  26  A.  D.  644,  on  duty  of  legislature  to  provide  for  compensation  to  owners 
of  property  appropriated  to  public  use. 

Cited  in  notes  in  42  L.  ed.  U.  S.  273,  on  c<Mnpensation  for  laying  out  bigkway; 
16  E.  R.  C.  583,  on  right  of  municipal  corporation  to  divert  water,  under  statutory 
authority  without  compensation. 

«-  Necessity  of  compensation  by  railroad  company  generally. 
'    Cited  in  Baltimore  A  P.  R.  Co.  v.  Reaney,  42  Md.  117,  sustaining  owner's  right 
to   damages   for   injury  to  house  by  railroad  company's  excavation    in   street 
under  lawful  authority;  Elizabethtown,  L.  &  B.  R.  Co.  v.  Combs,  10  Bush.  382,  19 
A.  R.  67,  holding  owner  entitled  to  recover  for  danuige  to  houses  by  smoke  and  soot 
from  railroad ;  Dana  v.  Rock  Creek  R.  Co.  7  App.  D.  C.  482,  holding  railroad  com- 
pany lowering  grade  of  street  liable  to  lot  owner  for  loss  of  access;  White  v.  Nash- 
ville k  N.  R.  Co.  7  Heisk.  518,  holding  railroad  company  liable  for  land  taken 
for  railroad  uses  Without  compensation;  Opinion  of  Justices,  66  N.  H.  629,  33 
Atl.  1076,  denying  right  to  take  private  property  under  statute  for  railroad  with- 
out compensation;  Bird  v.  Wilmington  A  M.  R.  Co.  8  Rich.  Eq.  46,  64  A.  D.  739; 
Spencer  v.  Point  Pleasant  &  O.  River  R.  Co.  23  W.  Va.  406;  Bloodgood  v.  Mohawk 
A  H.  R.  R.  Co.  18  Wend.  9,  31  A.  D.  313, — holding  railroad  company  required  to 
pay  for  land  taken  before  commencement  of  construction  under  statute ;  People  ex 
rel.  Green  v.  Michigan  Southern  R.  Co.  3  Mich.  496,  holding  claim  for  taki^^ 
property  for  railroad  purposes  unenforceable  after  elapse  of  eight  years;  Kramer 
V.  Cleveland  ft  P.  R.  Co.  5  Ohio  St.  140  (dissenting  opinion),  on  right  to  deduct 
benefits  in  awarding  damages  for  taking  of  private  property  for  railroad  purposes. 
—  Compensation  for  Interference  with  water  rights  by  railroad  comiiany. 
Cited  in  Eaton  v.  Boston,  C.  A  M.  R.  Co.  51  N.  H.  504,  12  A.  R.  147,  holdia^ 
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railroad  remoTing  natural  barrier  thereby  causing  flooding  of  meadows  liable 
for  taking  property  without  compensation ;  Evansville  k  C.  R.  Co.  ▼.  Dick,  9  Ind. 
433,  holding  railroad  company  liable  for  back  flow  of  water  by  construction  ol 
embankment. 

—  Compensation  for  matters  affecting  water  rights  generally. 

Cited  in  Piscataqua  Bridge  v.  New  Hampshire  Bridge,  7  N.  H.  35,  sustaining 
right  to  grant  bridge  rights  to  another  after  prior  exclusive  grant  if  compensation 
made;  Monongahela  Nay.  Co.  v.  United  States,  148  U.  S.  312,  37  L.  ed.  463,  13 
Sup.  Ct.  Rep.  622,  holding  company  with  franchise  to  take  tolls  entitled  to  C(nn- 
pensation  upon  condemnation  by  government  of  lock  and  dam ;  Pumpelly  v.  Qreen 
Bay  A,  M.  Canal  Co.  13  Wall.  166,  20  L.  ed.  557,  holding  owner  entitled  to  com- 
pensation for  injury  to  property  by  baddng  up  water  causing  overflow  under 
statute  authorizing  same  for  public  benefit;  Hollingsworth  v.  Tensas  Parish,  4 
Woods,- 280,  17  Fed.  109,  denying  right  of  state  under  police  power  to  take  private 
property  for  levee  purposes  without  compensation;  Beidler  v.  Sanitary  District, 
211  111.  628,  67  L.R.A.  820,  71  N.  E.  1118,  sustaining  right  to  recover  for  toss  of 
access  to  property  by  lowering  of  water  for  drainage  purposes;  Conniff  v.  San 
Francisco,  67  Cal.  45,  7  Pac.  41,  holding  mimicipal  corporation  liable  for  damages 
caused  by  overflow  due  to  stoppage  of  natural  course  by  grading  street;  Ex  parte 
Martin,  13  Ark.  198,  58  A.  D.  321,  sustaining  injunction  restraining  commission- 
ers acting  under  statute  from  overflowing  another's  land  without  compensation  by 
drainage  of  swamp;  Hooker  v.  New  Haven  &  N.  Co.  14  Conn.  146,  36  A.  D.  477, 
holding  corporation  created  by  state  to  manage  canal  liable  for  damage  from  over- 
flow by  failure  to  repair;  Weaver  v.  Mississippi  k  R.  River  Boom  Co.  28  Minn.  534, 
UN.  W.  114,  holding  boom  company  overflowing  river  thereby  destroying  use  of 
land  liable  for  taking  private  property;  Lux  v.  Haggin,  69  Cal.  255,  10  Pac.  674, 
denying  right  of  private  corporation  to  divert  water  course  without  compensation ; 
Wilkes-Barre  Water  Co.  v.  Lehigh  Coal  &  Nav.  Co.  14  Luzerne  Leg.  Reg.  319,  hold- 
ing water  company  cannot  divert  water  to  injury  of  riparian  owners,  without 
compensation;  Heckscher  v.  Shenandoah  Water  k  Oas  Co.  2  Leg.  Chron.  273,  en- 
joining attempted  diversion  of  stream  by  water  company  without  making  compen- 
sation; Crane  v.  Elizabeth,  36  N.  J.  L.  339,  denying  right  of  legislature  to  grant 
water  privileges  to  injury  of  mill  owner  without  compensation ;  Harness  v.  Chesa- 
peake k  O.  Canal  Co.  1  Md.  Ch.  248,  sustaining  owner's  right  to  restrain  taking 
of  condemned  property  for  canal  where  payment  not  made ;  Sinnickson  v.  Johnson, 
17  N.  J.  L.  129,  34  A.  D.  184,  denying  right  to  escape  liability  for  damage  by  over- 
flow of  dam  built  under  legislative  authority  on  ground  that  no  provision  made  for 
damages. 
—  Compensation  for  Injuries  In  establishing  or  Improving  street. 

Cited  in  Sage  v.  Brooklyn,  89  N.  Y.  189,  denying  right  of  city  to  escape  payment 
of  award  for  widening  street  on  ground  of  state  improvement;  Anderson  v.  Turbe- 
▼ille,  6  Coldw.  150,  sustaining  owner's  right  to  enjoin  municipal  corporation 
taking  land  for  street  without  compensation;  People  ex  rel.  Fountain  v.  West- 
chester, 4  Barb.  64,  holding  owner  entitled  to  compel  county  board  to  pay  damages 
awarded  by  commissioners  for  taking  of  land  for  improvement  of  road;  Radcliff 
V.  Brooklyn,  4  N.  Y.  195,  53  A.  D.  357,  denying  city's  liability  for  injury  to  house 
by  excavation  for  new  street  where  owner  failed  to  share  up  premises;  Blooming- 
ton  V.  Latham,  142  III.  462,  18  L.R.A.  487,  32  N.  E.  506,  holding  tax  on  part  of  lot 
not  taken  to  pay  toward  part  taken  for  street,  void;  Chicago,  B.  k  Q.  R.  Co.  v. 
Chicago,  166  U.  S.  226,  41  L.  ed.  979,  17  Sup.  Ct.  Rep.  581,  holding  city  condemn- 
ing land  for  street  over  tracks  of  railroad  not  bound  to  pay  for  fee;  Langford  v. 
Ramsey  County,  16  Minn.  375,  Gil.  333,  holding  act  for  taking  land  for  highway 
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mme  to  extent  of  surety's  liability;  Kinsey  v.  McDearmon,  5  Cold.  392,  holding 
creditors  entitled  to  benefit  of  security  given  surety,  although  existence  unknown 
when  debt  contracted. 
—  To  rights  of  ludorsers. 

Cited  in  Re  Fickett,  72  Me.  266,  holding  that  mortgage  by  maker  to  indorser 
enures  to  benefit  of  creditor;  McMullen  v.  Neal,  60  Ala.  562;  Keene  Five  Cents 
Sav.  Bank  v.  Herrick,  62  N.  H.  174;  Robertson  v.  Stewart,  6  Watts,  442;  Re 
Jaycox,  Fed.  Cas.  No.  7,242;  New  Bedford  Sav.  Inst.  v.  Fairhaven  Bank,  9  Allen, 
175, — holding  indorsee  of  note  entitled  to  benefit  of  mortgage  given  by  maker  to 
accommodation  indorser;  Higgins  v.  Wright,  43  Barb.  461,  holding  security 
pledged  to  second  indorser  does  not  enure  to  benefit  of  accommodation  maker 
partly  for  whose  benefit  note  given  where  former  discharged. 

Cited  in  reference  note  in  27  A.  D.  720,  on  collateral  security  to  indorser  inuring 
to  benefit  of  creditor. 
«-  Rights  of  surety  to  be  subrogated. 

Cited  in  Belcher  v.  Hartford  Bank,  15  Conn.  381,  denying  right  of  surety  apply- 
ing security  to  debt  to  resort  to  creditor  for  deficiency ;  Re  Baldwin,  Fed.  Cas.  No, 
796,  holding  surety  paying  note  secured  by  stock  bound  to  credit  value  of  stock 
and  take  dividend  from  maker's  bankrupt  estate  for  balance. 
Strict  use  of  security. 

Cited  in  Andrews  v.  Torry,  14  N.  J.  Eq.  355,  holding  mortgage  to  secure  pay- 
ment of  bills  of  exchange  applicable  to  no  other  use. 
Rights  of  assignees. 

Cited  in  reference  note  in  45  A.  S.  R.  759,  on  rights  of  assignees  of  negotiable 
instruments  secured  by  lien  or  mortgage. 
'Waiver  of  notice. 

Cited  in  note  in  23  A.  D.  504,  on  waiver  of  demand  and  notice  by  indorser. 
Presumption  as  to  acceptance  of  trust  deed. 

Cited  in  Furman  v.  Fisher,  4  Coldw.  626,  94  A.  D.  210,  presuming  acceptance  by 
l>eneficiaries  of  trust  deed  executed  for  their  security. 
Variance  between  pleading  and  proof. 

Cited  in  Dietz  v.  Farish,  12  Jones  k  S.  190,  denying  specific  performance  of 
contract  of  purchase  for  variation  between  contract  as  alleged  and  proven. 
Interested  parties. 

Cited  in  Stewart  v.  Conner,  13  Ala.  94,  holding  witnesses  interested  in  recovery 
incompetent  to  testify;  Blair  State  Bank  v.  Stewart,  57  Neb.  58,  77  N.  W.  370, 
holding  creditor  interested  in  foreclosure  of  indemnity  mortgage  by  surety  en- 
titled as  interested  party  to  appeal  from  adverse  judgment. 

7  AM.  DEC.  589,  ADSIT  t.  ADSIT,  2  JOHNS.  CH.  448. 
Prevision  in  lieu  of  dower. 

Cited  as  leading  casein  Horstmann  v.  Flege,  172  N.  Y.  381,  65  N.  E.  202  (affirm- 
ing 61  App.  Div.  518),  holding  widow  not  put  to  election  by  gift  of  annuity 
charged  upon  land;  Re  Hatch,  62  Vt.  300,  22  A.  S.  R.  109,  18  Atl.  814,  holding 
dower  not  barred  by  devise  to  widow  of  part  of  residue  of  estate;  Cunningham  v. 
Shannon,  4  Rich.  £q.  135,  holding  dower  excluded  in  part  of  plantation  devised  to 
widow  for  life. 

Cited  in  Smith  v.  Kniskern,  4  Johns.  Ch.  9,  holding  bequest  of  comfortable  sup- 
port not  in  lieu  of  dower;  Havens  v.  Sackctt.  15  N.  Y.  365;  Stewart  v.  McMartin, 
5  Barb.  438, — sustaining  widow's  right  to  devise  and  dower  when  not  put  to  elec- 
tion; Tooke  V.  Hardeman,  7  Ga.  20,  holding  widow  not  put  to  election  unless  testa- 


where  rest  given  to  daughter;  Wilson  v.  Wilson,  120  App.  Div.  681,  106  N.  Y. 
Supp.  151,  holding  creation  of  trust  for  widow  for  life  with  remainder  to  children 
inconsistent  with  dower;  Re  Gordon,  172  N.  Y.  26,  92  A.  S.  R.  689,  64  N.  E.  753, 
holding  direction  to  executor  to  pay  third  of  income  of  estate  to  widow  incom- 
patible with  dower;  Jurgens  v.  Rogge,  16  Misc.  100,  37  N.  Y.  Supp.  249,  holding 
devise  of  all  estate  to  widow  but  one-third  upon  remarriage  given  in  lieu  of  dower; 
Wright  V.  West,  2  Lea,  78,  31  A.  R.  686,  holding  rights  of  widow  not  defeated  by 
failure  to  dissent  from  will  within  required  time  because  of  mental  incapacity; 
Hoggard  v.  Jordan,  140  N.  C.  610,  4  L^A.(N.S.)  1066,  63  S.  E.  220,  6  A.  &  E. 
Ann.  Cas.  332,  holding  widow  bound  by  election  to  take  under  will  after  elapse 
of  eight  years;  Re  Allen,  36  Misc.  398,  78  N.  Y.  Supp.  760,  holding  election  of 
widow  shown  by  accepting  benefits  under  will  for  long  period;  Timberlake  v. 
Parish,  6  Dana,  346,  holding  election  by  widow  between  dower  and  testamentary 
provision  necessary  under  statute;  Cornell  v.  Ham,  2  Iowa,  652,  holding  widow  re- 
mitted to  dower  when  husband  without  title  to  property  given  by  will;  Morris  v. 
Warren,  4  Houst.  (Del.)  414,  holding  on  provision  in  will  putting  widow  to  elec- 
tion; Buist  V.  Dawes,  3  Rich.  £q.  281,  on  widow's  acceptance- of  money  in  bar  of 
dower;  Hill  v.  Hill,  4  Strobh.  £q.  94  (dissenting  opinion) ;  Bannister  v.  Bannister, 
^7  S.  C.  629,  16  S.  £.  612  (dissenting  opinion), — on  provision  in  will  in  lieu  of 
dower. 

Cited  in  reference  notes  in  17  A.  D.  277,  on  devise  or  legacy  in  lieu  of  dower; 
15  A.  D.  721 ;  27  A.  D.  448,— on  bar  of  dower  by  devise  or  legacy;  61  A.  D.  715, 
aa  to  when  devise  or  legacy  will  be  regarded  as  in  lieu  of  dower;  31  A.  D.  666, 
on  doctrine  of  election;  21  A.  S.  R.  934,  on  widow's  right  to  election  to  take  under 
provisions  of  husband's  will;  43  A.  D.  767,  as  to  when  election  as  to  dower  is 
necessary. 

Cited  in  notes  in  61  A.  D.  679,  as  to  when  dower  is  barred  by  provision  in 
will ;  26  A.  D.  603,  604,  on  election  between  benefits  conferred  by  will  and  share  in 
community  property;  10  £.  R.  C.  347,  349,  on  election  by  widow  between  testa- 
mentary provision  and  dower;  3  L.R.A.  498,  as  to  when  widow  is  put  to  election 
between  provision  in  will  and  dower;  12  L.  R.A.  228,  as  to  how  widow  may  make 
election  to  take  under  the  will  or  under  the  law ;  92  A.  S.  R.  698,  on  widow's  duty 
to  elect  between  benefits  of  will,  and  right  to  dower  or  in  community  property. 
Dower  as  soperlor  to  creditors'  claims. 

Cited  in  Steele  v.  Steele,  64  Ala.  438,  38  A.  R.  16,  holding  rights  of  widow 
accepting  testamentary  provision  in  place  of  dower  inferior  to  claims  of  cred- 
itors when  land  to  be  sold  for  debts. 
Kelease  of  dower  as  consideration. 

Cited  in  Hollowell  v.  Simonson,  21   Ind.  398,  holding  release  of  dower  suf- 
ficient eonsideration  for  conveyance  by  husband. 
Dower  In  mortgaged  premises. 

Cited  in  Henagan  v.  Harllee,   10  Rich.  Eq.  286,  on  widow's  dower  right  in 
mortgaged  property. 
Exercise  of  riglit  of  election. 

Cited  in  Salentine  v.  Mutual  Ben.  L.  Ins.  Co.  79  Wis.  580,  12  L.RJ^.  690,  48 
N.  W.  856,  holding  option  of  insurer  to  refund  premiums  or  pay  policy  not 
waived  by  failure  to  make  it  within  certain  time  if  made  within  reasonable 
time;  Staples  v.  Hawes,  39  App.  Div.  648,  67  N.  Y.  Supp.  452,  holding  election 
of  devisee  not  binding  if  made  without  knowledge  of  rights;  Penn  v.  Guggen* 
r,  76  Va.  839,  holding  thirty  years  acquiescent  use  of  lands  an  election. 


7  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  Uit 

Effect  of  mistake. 

Cited  in  fiot«  in  11  E.  R.  C.  227,  on  parol  erideaee  to  show  anistake  in  ttiv 
ten  contract. 
Parol  proof  of  resaltliic  trast. 

Cited  in  Jackson  ex  dem.  Feller  y.  Feller,  2  Wend.  4d5,  holding  parol  proof 
competent  to  rebut  resulting  trust  by  showing  gift. 
Bill  of  review. 

Cited  in  Burts  t.  Beard,  11  Heisk.  472,  holding  biU  of  review  not  to  lie  mfess 
errors  apparent  on  face  of  decree. 

7  AM.  DEC.  548,  BEL.KNAP  ▼.  BELKNAP,  t  JOHNS.  CH.  4tS. 
StrksC  constmctlon  of  statute. 

Cited  in  reference  note  in  64  A.  D.  746,  on  construing  strictly  statutes  as- 
thorixing  exercise  of  right  of  eminent  domain. 
Taking  by  eminent  domain. 

Cited  in  Ingram  y.  Maine  Water  Co.  98  Me.  566,  57  Atl.  893,  sostaiaiBg  tak- 
ing of  private  property  under  will  statutes  as  by  eminent  domain;  Se  TuthilU 
36  App.  Div.  492,  55  N.  Y.  Supp.  657,  holding  drainage  of  swamps  for  agricol- 
tural  purposes  by  eminent  domain  not  taking  of  property  without  due  fmwesf 
of  law. 

Cited  in  notes  in  22  A.  D.  756,  on  eminent  domain;  60  L.RJ^.  174,  on  jont- 
diction  over  drainage  proceedings. 
Equitable  relief. 

Cited  in  Enfield  Toll  Bridge  Co.  v.  Connecticut  River  Co.  7  Conn.  28,  refusisg 
to  enjoin  injury  to  franchise  of  which  complainant  is  not  in  possession;  Mo- 
hawk k  H.  R.  Co.  ▼.  Artcher,  6  Paige,  83,  sustaining  injunction  restrainis; 
construction  of  private  road  interfering  with  unloading  of  freight  by  railroad; 
Weiss  T.  Jackson  County,  9  Or.  470,  denying  injunction  against  building  of 
road;  Schock  v.  Falls  City,  31  Neb.  599,  48  N.  W.  468,  sustaining  injunction  at 
instance  of  adverse  holder  against  city's  illegal  opening  of  street;  Bloodgood 
V.  Mohawk  A  H.  R.  R.  Co.  18  Wend.  9,  31  A.  D.  313,  holding  railroad  compasr 
required  to  pay  for  land  taken  before  commencement  of  construction  under  stat- 
ute; Hickey  v.  Chicago  A  W.  I.  R.  Co.  6  111.  App.  172,  sustaining  injuactios 
against  railroad  company's  construction  of  road  in  street  under  void  power; 
Bonaparte  v.  Camden  &  A.  R.  Co.  Baldw.  205,  Fed.  Cas.  No.  1,617,  snsUiaisg 
injunction  against  construction  of  railroad  through  park  under  colorable  as- 
thority;  Parsons  v.  Hartman,  25  Or.  547,  42  A.  8.  R.  803,  30  L.RJI.  98,  37  Pae. 
61,  denying  injunction  restraining  execution  sale  of  exempt  property  where 
adequate  remedy  at  law;  Cunningham  v.  Conway,  25  Neb.  615,  41  N.  W.  43^ 
sustaining  injunction  against  sale  of  exempt  property  on  execution;  Cooper  t. 
Alden,  Harr.  Ch.  (Mich.)  72,  sustaining  injunction  restraining  city's  lease  of 
park  for  depot  purposes;  Richmond  v.  Dubuque  &  S.  C.  R.  Co.  33  Iowa,  422. 
denying  equitable  relief  for  performance  of  contract  relating  to  money  only: 
English  v.  Smock,  34  Ind.  115,  7  A.  R.  215,  denying  injunction  to  restrain  lav- 
ful  issue  of  bonds  to  repair  county  buildings;  Smith  v.  Bangs.  13  III.  399.  <a$' 
taining  injunction  against  commissioners'  receiving  subscriptionst  to  railniad 
stock  after  sufficient  received;  Brown  v.  Reding,  50  N.  H.  336,  denying  injuac- 
tion  restraining  purchase  of  furniture  for  poor  farm;  Mas9on*s  Appeal,  70  Pa. 
26,  sustaining  injunction  restraining  destruction  of  party  wall;  Jerome  t.  Ro<v 
7  Johns.  Ch.  315,  11  A.  D.  484,  denying  injunction  restraining  removal  of  stooe 
from  quarry  where  adequate  remedy  at  law;    Ferguson  v.  Selma.  43   Ala.  39S. 
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er  where  adequate  remedy  at  law;  Smith  v.  Cummings,  2  Pars.  Sel.  £q.  Cas.  92, 
holding  equity  will  take  jurisdiction  in  case  of  public  nuisance  at  instance  of 
private  person  sufTering  special  injury. 

Cited  in  notes  in  11  L.R^.  208,  as  to  when  equity  will  grant  injunction;  73 
A.  D.  114,  on  injunctions  against  threatened  nuisances;    1   LJLA.  744,  on  in- 
junction to  restrain  trespass. 
^As  to  taxes  and  tolls. 

Cited  in  Baltimore  &  0.  R.  Co.  v.  Allen,  17  Fed.  171,  sustaining  injunction 
against  illegal  sale  of  property  for  taxes;  Markhoe  v.  Hartramft,  24  Phila. 
Leg.  Int.  148,  holding  injunctive  relief  appropriate  to  restrain  attempted  col- 
lection of  tax  under  void  authority;  Morris  v.  Merrell,  44  Neb.  423,  62  N.  W. 
565;  Hays  y.  Jones,  27  Ohio  St.  218;  Touzalin  v.  Omaha,  25  Neb.  817,  41  N.  W. 
796, — holding  that  equity  will  restrain  collection  of  void  tax  for  local  improve- 
ment; Johnson  v.  Hahn,  4  Neb.  139,  sustaining  injunction  against  sale  of  realty 
for  taxes  when  personalty  obtainable;  Williams  v.  Detroit,  2  Mich.  660,  deny- 
ing injunction  restraining  collection  of  paving  tax  lawfully  imposed;  Atty. 
Gen.  V.  Chicago  A  N.  W.  R.  Co.  36  Wis.  425,  sustaining  injunction  restraining 
collection  of  excessive  tolls. 
» Interference  with  water  rights. 

Cited  in  Reid  v.  Gifford,  Hopp.  Ch.  416,  granting  injunction  restraining  di- 
version of  water  from  mill  by  construction  of  channels  on  own  land;  Scudder 
V.  Trenton  Delaware  Fall  Co.  1  N.  J.  Eq.  694,  23  A.  D.  756,  denying  injunction 
restraining  cutting  of  raceway  under  lawful  authority;  Boston  Water  Power 
Co.  V.  Boston  &  W.  R.  Corp.  16  Pick.  512,  holding  injunction  restraining  inter- 
ference with  water  rights  proper  where  action  for  damages  inadequate;  Varick 
V.  Smith,  6  Paige,  37,  on  injunctive  relief  for  diversion  from  mill  of  surplus 
water  from  canal;  Cooper  v.  Williams,  4  Ohio,  253,  22  A.  D.  745  (dissenting  opin- 
ion), on  right  to  enjoin  sale  of  water  by  canal  commissioners;  Van  Bergen  v.  Van 
Bergen,  3  Johns.  Ch.  282,  8  A.  D.  511,  denying  injunction  for  interference  with 
dam  where  adequate  remedy  at  law;  Corning  v.  Troy  Iron  &  Nail  Factory,  6 
How.  Pr.  89,  sustaining  injunction  restraining  opening  of  waste  gate  to  dam 
without  notice;  Woodruff  v.  Fisher,  17  Barb.  224,  denying  injunction  restrain- 
ing drainage  of  unhealthful  lands;  Hart  v.  Albany,  9  Wend.  571,  24  A.  D.  165, 
denying  injunction  restraining  interference  with  floating  storehouse  for  ade- 
quacy of  remedy  at  law;  Winnipissiogee  Lake  Co.  v.  Worster,  29  N.  H.  433, 
holding  issue  of  temporary  injunction  restraining  interferece  with  mill  rights 
proper;  Atkinson  v.  Philadelphia  &  T.  R.  Co.  Fed.  Cas.  No.  615,  denying  injunc- 
tion against  erection  of  railroad  bridge  over  stream. 

Cited  in  reference  note  in  35  A.  S.  R.  304,  on  mandatory  injunction  for  re- 
moval of  obstruction  from  water  course. 

Cited  in  note  in  4  L.R.A.  573,  on  riparian  owner's  remedy  by  injunction  to 
prevent  invasion  of  his  rights. 
Local  or  transitory  nature  of  suit. 

Cited  in  Morris  v.  Remington,  1  Pars.  Sel.  Eq.  Cas.  387,  holding  suit  to  abate 
nuisance  arising  from  diversion  of  stream  local  in  its  nature. 

7  AM.  DEC.  554,  ABBOTT  t.  ALLEN,  2  JOHNS.  CH.  519. 
Effect  of  failure  of  title  or  consideration. 

Cited  in  Smith  v.  Winston,  2  How.  (Miss.)  601,  holding  failure  of  consid- 
eration no  defense  in  absence  of  fraud  in  action  on  notes  for  land  conveyed  by 
qnit  claim  deed;  Earle  v.  DeWitt,  6  Allen,  520,  holding  grantee  under  quit  claim 


AM.  DEC.]  ISSOfTES  OS  AMEBMCAX  DBCMStOfSSL 

faifavr  «#  title:  Dowlt  t. 

mkimg  ^  dftiB  4mi. 

«#  lud  MMBtt  riik  cftss* 

▼.  McDd^Jd.  la  ^i>*» 

keid  o^  t^aiUkle  title  aot  ieiie««4  froB  W^T^^^  ^ 
■o«ei  lor  defect  «i  title;  BaUvia  ▼.  I^eBfly.  Fed.  Cn.  S«l  il^ 
dejjuig  grmBlce't  right  to  —iBfiia  ■■■■tMJt  iior  itKweij  of  imick—e  pnee 
ot  Hmd  co«yrjed  mder  deed  witkost  wmirmBtj'  lor  deieatiie  tftle;  CliBtBa  t. 
Bwgea,  17  X.  C  (2  Dter.  E^)  13,  haMmg  yirhasfr  girii^  bc»d  for  title  act 
relieved  hgr  defect  ai  title  ia  ifciiBti  «i  fruid;  PerkiM  t.  WiaUr.  7  AU.  6mu 
fcoMi^  TCBdee  aot  eirtitled  to  icdMtiflS  lor  deftaoMj  m  price  o€  bad  fcr  ociV 

age  wkcB  sold  aider  ^ ■—■t  nnrcj  sad  bo  fraad  ikevm;  Tcbis  v.  BeH.  CI 

AM.  12S;  Stn^  ▼.  WaddeO,  5d  Ala.  4ily-4eaji^  pvekaser's  rigkt  ta  r£w 
defect  of  title  ta  ahaeaee  of  fraad  or  aaiiaBiw ;  ^Iseeat  t.  Hor- 
(in.)  175,  koldiag  defect  of  title  aot  defeaae'to  pardtaae  mamef 
ai  fraad  after  OMveTaaee  vitk  eorottato;  Unioa  P.  B.  Co.  t. 
Baraea,  12CC.A.4S,27U.  &  Af^  tf  1,  M  Fed.  80,  dcarii^  r^rht  of  pvndkM- 
er  to  leeorer  price  paid  lor  laad'for  alleged  dcfcctiTc  title;   TaUaaaa  t.  Grcca. 

3  Saadf.  437,  dismiaHBg  bill  to  eoaipel  graator  nader  deed  vitii  eoveaazu  «< 
aarraatj  to  caacel  neat  eaciaabraace  for  iasaficicacj;  Hiatt  t.  TwcMcy.  ±1  3L 
C.  (1  DteT.  4  B.  E^)  315,  koldlag  parckaaer  of  pateat  ri^  aot  eatitM  to  ic- 
eovcr  price  npoa  iaialiditj  of  pateat;  Oibea  ▼.  Woollard.  2  Teaa.  Cli.  6S6:  Jow» 
▼.  Fa^an,  3  Tcaa.  Ck.  If3,— iMildi^  defect  of  graator't  title  defeat  to  pir- 
ooaal  decree  bat  aot  to  cafoncawat  of  veador's  Ilea;  Wa&er  t.  Wilsoa.  13  Wiu 
Si2Z,  boUiag  damages  to  rradec  for  faihne  of  veador's  right  to  raise  das  turn 
terclaiBi  to  porcbaae  price;  Hearaer  ▼.  Horgaa,  30  W.  Va.  33d.  8  A.  S.  S.  S* 

4  S.  E.  40#,  boldiag  rcadee  aot  required  to  make  full  pajateat  off  |>arckaae  priv 
wbea  part  of  laad  claiaMd  hy  otkers;  Yeatca  t.  Pryor,  11  Ark.  58,  koidxa^  ipcb- 
dee  catatied  to  relief  froai  eootraci  of  parckoBe  for  Teador^s  defect  of  titie  to 
Urge  part  coarexcd;  Coaaor  t.  Eddy,  25  Mo.  72:  MitekeU  r.  HdfxiJlea.  59  Mo. 
252;  Gaiee  ▼.  Sclera,  43  Mtaa.  52,  5  A.  R.  476,— kolding  defect  of  graator^  titk 
defease  to  <%ctioa  oa  pordiase  aoaej  aoCei  for  land  coBTeyeJ  witk  aarraatr; 
Holt  ▼.  Pajae,  3  Tex.  478,  oa  failnre  of  ooastdeTation  as  defense  to  aotcs  ghva 
for  land;  Tke  Goteraor  ▼.  Williana,  I  Dodler  (Ga.)  244.  bolding  partial  IftiK 
ore  of  eoBsideratioa  as  to  qaality  of  laad  aot  defease  in  action  oa  pnrckase- 
■oaej  aote;  Aldea  t.  Prral,  00  OU.  215  4diiBeiitipg  opinions  oa  rigkte  of  per- 
ckaaer  of  defective  title;  Stewart  ▼.  Croebj,  50  Me.  130  t dissenting  opinioai. 
on  reeorerj  of  aioney  paid  for  deed  of  leleaae  witboat  warranty  under  vkSck  a» 
title  paaeed. 

Cited  in  refereaee  notes  in  15  A.  D.  611,  oa  failore  of  title  as  grooad  of  relief: 
24  A.  D.  339,  oa  rights  of  pardiaa^  wkere  title  is  defectire;  13  A.  D.  94.  ea 
relief  for  faihire  of  title  ia  aboenee  of  fraad  or  corenant  of  warranty;  37  A.  Dl 
694,  738,  oa  faulore  of  title  as  grooad  for  relief  against  parmeat  cf  pumhsse 
money;  56  A.  D.  326.  as  to  wbetk^  Teadee  in  poeaeasioa  can  be  reliered  fnm 
payment  of  purchase  price;  II  A.  8.  R.  381,  on  right  of  one  in  poaoewoa.  as- 
der  conveyance  containing  eorenant  of  warranty,  to  eqaitable  relief  •giint 
pajrment  on  ground  of  defect  in  title. 
—  As  defense  to  foreelosarc 

Cited  in  McConifae  t.  Faks,  107  N.  Y.  404,  14  N.  E.  285;  Ryeraoa  ▼.  WiOa, 
81  X.  Y.  277;  Leggett  t.  M'Carty,  3  Edw.  Ch.  124,— holding  defect  <rf  title  cm- 
vcyed  no  defense  in  equity  to  foreelosure  of  mortgage  for  pnrcbase  price; 
Peters   t.    Bowman,   98   U.   S.   56,   25   L.   cd.   91;    Wanzer  t.  Truly,    17    How. 
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23  Fla.  264,  11  A.  S.  R.  379,  2  So.  310,— holding  breach  of  covenant  of  warranty 
of  title  in  deed  no  defense  to  foreclosure  in  absence  of  fraud  or  eviction;  Ed- 
vards  v.  Bodine,  26  Wend.  109,  holding  defect  of  grantor's  title  to  part  of 
premises  no  defense  to  foreclosure  of  purchase-money  mortgage  where  grantee 
in  possession  long  time;  Nathans  v.  Steinmeyer,  57  S.  C.  386,  35  S.  £.  733,  hold* 
Ing  partial  failure  of  title  no  defense  to  foreclosure  before  eviction;  Curtiss  v« 
Bosh,  39  Barb.  661,  holding  judgment  against  grantor  no  defense  to  foreclosure 
of  purchase-money  mortgage  when  sheriff's  deed  given  grantee  and  no  eviction; 
Famham  v.  Hotchkiss,  2  Abb.  App.  Dec.  93 ;  Earbham  v.  Hotchkiss,  2  Keyes,  9 ; 
Beebe  v.  Swartwout,  8  111.  162, — holding  paramount  title  no  defense  to  fore-^ 
ckMure  without  proof  of  eviction;  Banks  v.  Walker,  3  N.  Y.  Legal  Obs.  340,  2: 
8andf.  Ch.  344,  holding  pendency  of  ejectment  against  purchaser  no  defense  ta 
foreclosure  of  purchase-money  mortgage;  Piatt  v.  Qilchrist,  3  Sandf.  118,  hold-^ 
ing  pendency  of  action  against  mortgagee  to  recover  one  lot  conveyed  no  de- 
fense to  foreclosure  of  purchase-money  mortgage;  Pepper  v.  Haight,  20  Barb. 
429,  holding  promise  of  mortgagee  to  perfect  title  to  part  of  premises  sold  no  de- 
fense to  foreclosure  of  purchase-money  mortgage;  Lowry  v.  Hurd,  7  Minn.  356,. 
Gil.  282,  holding  breach  of  warranty  defense  to  foreclosure  of  purchase-money 
mortgage;  Parkinson  v.  Sherman,  74  N.  Y.  88,  30  A.  R.  268,  denying  right  of 
grantee  subject  to  mortgage  to  contest  validity  on  foreclosure;  Soule  v.  Dixon, 
17  N.  Y.  S.  R.  360,  1  N.  Y.  Supp.  697,  holding  breach  of  creditor's  promise  ta 
release  judgment  no  defense  to  foreclosure  of  purchase-money  mortgage  to  one 
in  peaceable  possession;  Dunning  v.  Leavitt,  85  N.  Y.  30,  39  A.  R.  617  (dissent^ 
ing  opinion),  on  right  of  grantee  under  quitclaim  deed  to  defend  foreclosure 
for  defect  of  grantor's  title;  Young  v.  Guy,  23  Hun,  1  (dissenting  opinion),  on 
necessity  of  eviction  as  defense  to  foreclosure  of  purchase-money  mortgage. 

Cited  in  note  in  21  L.R.A.  325,  on  set-off  on  mortgage  foreclosure  for  breach 
of  covenant  and  encumbrances. 

—  Necessity  of  eTictlon. 

Cited  in  Campbell  v.  Medbury,  5  Biss.  33,  Fed.  Cas.  No.  2,365,  holding  defect 
of  title  no  defense  to  purchaser  in  peaceable  possession  in  action  for  purchase 
price;  Brown  v.  Smith,  5  How.  (Miss.)  387,  holding  defect  of  title  to  slaves 
transferred  by  bill  with  warranty  no  defense  to  action  for  price  where  posses- 
sion undisturbed;  Hunter  v.  Bradford,  3  Fla.  269,  holding  in  absence  of  fraud 
purchaser  under  deed  with  warranty  not  entitled  to  restoration  of  purchase 
price  in  equity  before  eviction;  Roberts  ▼.  Woolbright,  Ga.  Dec.  pt.  1,  p.  98; 
Timms  v.  Shannon,  19  Md.  296,  81  A.  D.  632;  Vick  v.  Percy,  7  Smedes  k  M, 
(Miss.)  256,  46  A.  D.  303;  Anderson  v.  Lincoln,  5  How.  (Miss.)  279;  Waddcll 
V.  Beach,  9  N.  J.  £q.  793;  Seidman  v.  Geib,  16  Daly,  434,  19  N.  Y.  Civ.  Proc. 
Rep.  359,  11  N.  Y.  Supp.  705;  Champlin  v.  Laytin,  6  Paige,  189;  Chesterman 
V.  Gardner,  6  Johns.  Ch.  29,  9  A.  D.  266;  Failing  v.  Osborne,  3  Or.  498,— 
holding  ouster  essential  to  recovery  of  purchase  price  of  land;  Briggs  v.  Gillam, 
Rich.  Eq.  Cas.  432,  holding  contract  of  sale  will  not  be  rescinded  for  mistake 
in  relation  to  outstanding  title  in  absence  of  eviction. 

—  As  ground  for  equitable  relief. 

Cited  in  Griffith  v.  Kempshall,  Clarke,  Ch.  571,  denying  injunction  in  alH 
senoe  of  eviction  against  collection  of  purchase  money  mortgage  for  prior  en- 
cumbrances  said  not  to  exist;  McFeely  v.  Dryer,  Fed.  Cas.  No.  8,790;  Patton 
▼.  Tkylor,  7  How.  132,  12  L.  ed.  637;  Buchanan  v.  Alwell,  8  Humph.  516; 
Coleman  y.  Rowe,  5  How.  (Miss.)  460,  37  A.  D.  164, — denying  injunction  against 
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coUcctioa  of  pnrrfaase  money  notes  for  defect  of  title;  Sester  r.  Hill,  i  Sani 
SOS,  deBTiJig  iojiuietioB  mgrninst  coOeetioB  oi  jodgmeiit  notes  giTn  for  bid  » 
▼eyed  under  deed  with  covenants  of  warrantj  for  allied  defective  tHie;  Tk^ 
son  T.  Hammond,  I  Edw.  Ch.  497,  denying  equitable  relief  to  pvrcbaser  aJs 
deed  with  warranties  for  eneumbrance  bj  mortgage;  Denston  t.  Morris,  i  £!■ 
Ch.  37,  denying  return  of  pordiaae  price  in  equity  to  one  taking  title  ▼itia^ 
covenant  of  warranty;  Lewis  v.  Bibb,  4  Port.  (Ala.)  84;  Woodruff  v.  Baatt.! 
Fmigf,  443,  38  A.  D.  559.— denying  injunction  against  colleetioo  of  pirdi» 
aooey  mortgage  for  alleged  defect  of  title;  Barkhamsted  t.  Case,  5  Cosb.  5£ 
13  A.  D.  92,  denying  relief  in  equity  from  security  given  for  purebue  jritt  i 
land  for  want  of  vendor's  title;  Jaases  t.  Haya,  34  Ind.  272,  deaying  isjortn 
against  collection  of  note  given  for  quitclaim  deed  oi  land  with  notice  ol  (Hnt 
consisting  of  misdescription  in  prior  conveyance;  Harding  v.  Comiaercnl  L«i 
Co.  84  nL  251,  denying  injunction  against  forecloanre  of  trust  deed  for  alk^ 
defect  of  grantor's  title  to  undivided  one-fiftii  eoaveyed  to  Utter  hj  niaor  «^ 
has  not  disaffirmed;  McNew  t.  Walker,  3  Humpli.  186,  denyii^  equitable  le&cf 
from  purchase  money  notes  to  vendee  taking  life  esUte  in  fee  with  cowm^*^ 
warrant;  Wamsley  v.  SUlnaker,  24  W.  Va.  214,  enjoying  oollectioB  of  ^fo^^ 
mtmej  note  for  defect  of  title;  Bowen  v.  Thran,  28  Vt.  382,  restrainisg  coUtttK* 
of  purchase  money  note  fcM-  premises  to  be  eonreyed  with  warrmatT  bat  t» 
veyed  by  deed  of  grantor's  interest;  Hopper  t.  Lutkins,  4  N.  J.  Bq.  l^^  *^ 
Injunction  against  collection  of  purchase  money  in  action  at  law  for  brtw  ■ 
warranty  as  to  height  of  dam;  Rawlins  t.  Tlmberlnke,  6  T.  B.  Moa.  225,  koHiaf 
grantee  entitled  to  enjoin  collection  of  balance  unpaid  where  grantor  ib«M 
for  Ulure  of  title  to  portion;  Jones  v.  Stanton,  11  Mo.  433,  sttstaiiiiiig  'miv- 
tion  against  collection  of  purchase  money  notes  lor  defect  of  title  where  fnoW 
insolvent;  Vmihmm  v.  Randolph,  4  How.  (Miss.)  435,  35  A.  D.  403,  sostiim 
Injunction  against  collection  of  purdiase  money  notes  for  fraudolent  rtfina^ 
tiims  as  to  title;  Napier  v.  Elam,  6  Yerg.  108,  hoUling  grantor's  '^^^  "fj^ 
prior  mortgage  fraud  for  whidi  equity  will  grant  relief;  BowKa  v.  ^^''"''^v' 
T.  B.  Mon.  26  (dissenting  opinion),  on  equitable  relief  for  failure  of  titk  vkff 
no  fraud  shown.  __t^— .j 

ated  in  reference  notes  in  115  A.  a  R.  908,  on  equitable  relief  to  V*^^^ 
land  against  obligation  to  pay  when  Utle  Is  defective;  24  A.  D.  339,  m^ 
in  equity  against  payment  of  purchase  money  where  Utle  is  defectjie;  *p  ^ 
581,  on  defect  in  title  as  ground  for  relief  in  equity  by  vendee  is  po*«** 
against  payment  of  purchase  monej. 

Cited  in  notes  in  5  LJLA.  48,  on  relief  against  collection  of  bond  tsd  m0W 
in  ease  of  failun  of  title;  7  L.R.A.(NJ8.)  448,  on  injunction  igMo^t  co&ediBi 
of  purchase  moMy  where  titfe  to  land  is  defective;  7  L.RJL(yjS.)  ^^^ 
junction  against  collection  of  purchase  money  by  solvent  vendors  wheie  tnM 
land  is  defective. 
--  GroniMl  for  rendsslon  of  sale.  ^ 

Cited  in  Van  Lew  v.  Parr,  2  Rich.  Eq.  321;  Whitworth  v.  Stiwby.  I  *^ 
Eq.  404, — holding  purchaser   in   peaceable  possession  not  entitled  to  ^^^^ 
of  contract  of  purchase  for  defect  of  title;   Crumb  v.  Wright,  VI  Mo.  w. 
S.  W.  74,  holding  grantee  retaining  possession  and  collecting  profits  sot  'B 
to  rescind  contract  for  fraudulent  representations  as  to  title;  FsinB^  ^* 
87  IlL  156,  denying  rescission  of  sale  by  warranty  deed  for  existesee  of  es^ 
brance;   Middlekauff  v.  Barrick,  4  Gill,  290,  denying    reneisnon  of  eot^ 
purchase  for  defect  in  vendor's  title  in  absenee  of  covenants  of  wsriiity;  ?*• 
V.  Wright,  22  Ark.  198,  holding  mere  representaUon  of  absowe  of  mffi^lt^ 
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not  ground  for  rescission  of  conveyance;  Miller  v.  Miller,  47  Minn.  546,  58 
N.  W.  612,  denying  rescission  of  conveyance  for  alleged  defective  title  and  con- 
tinued residence  of  grantor  in  another  state;  Hart  v.  Hannibal  &  St.  J.  R.  Co. 
65  Mo.  509,  holding  failure  of  grantor's  title  not  gp*ound  for  rescission  of  sale; 
Taylor  v.  Lyon,  2  Dana,  276;  Maner  v.  Washington,  3  Strobh.  Eq.  171;  Decker 
V.  Schulze,  11  Wash.  47,  48  A.  8.  R.  868,  27  L.R.A.  335,  39  Pac.  261;  Simpson 
V.  liawkins,  1  Dana,  303,— denying  rescission  of  contract  of  sale  for  defect  of 
title  in  absence  of  fraud;  Maney  v.  Porter,  3  Humph.  (Tenn.)  347,  denying 
rescission  of  contracts  of  purchase  in  absence  of  fraudulent  representations  as 
to  title;  Coffee  ▼.  Newsom,  2  Ga.  442,  sustaining  vendee's  bill  in  equity  to 
rescind  purchase  of  land  for  false  representations  as  to  title  without  eviction. 
Grantor's  liability  on  ooTenants  In  deed. 

Cited  in  Hoppes  v.  Cheek,  21  Ark.  585,  holding  possession  of  trespasser  without 
oolor  of  title  through  mistake  as  to  boundary  not  breach  of  covenant  of  quiet 
enjoyment;  McLennan  v.  Prentice,  85  Wis.  427,  55  N.  W.  764,  holding  use  by 
railroad  of  small  portion  of  land  over  which  to  roll  logs  from  cars  into  water 
not  eviction  g^i^^  grantee  right  of  action  for  breach  of  warranty;  Gouverneur 
V.  Elmendorf,  5  Johns.  Ch.  79,  holding  one  selling  in  good  faith  not  responsible 
for  character  of  title  beyond  covenants  of  deed ;  Falconer  v.  Clark,  3  Md.  Ch. 
151,  denying  grantor's  responsibility  for  defect  of  title  transferred  in  good 
faith  beyond  extent  of  covenants  in  deed;  Kansas  City  Land  Co.  v.  Hill,  87 
Tenn.  589,  5  L.R.A.  45,  11  S.  W.  797,  holding  grantee  not  confined  to  warranty 
in  deed  for  defect  of  title  when  grantor  insolvent;  Hughes  v.  McNider,  90  N.  C. 
248;  Brown  v.  Manning,  3  Minn.  35,  Gil.  13,  74  A.  D.  736,— holding  grantee's 
action  for  alleged  fraudulent  representations  as  to  title  defeated  by  grantee's 
acquisition  of  outstanding  title  before  suit. 
Jurisdiction  of  equity  to  quiet  title. 

Cited  in  Bush  v.  Martins,  7  Leigh,  320,  sustaining  equity's  refusal  to  quiet 
title  to  shares  given  by  deed  of  gift  in  donee's  life  time  and  afterwards*  given 
another  by  will;  Hix  v.  Gosling,  1  Lea,  560;  Bracken  v.  Preston,  1  Pinney 
(Wis.)  584,  44  A.  D.  412;  Stuart  v.  Coalter,  4  Rand.  (Va.)  74,  15  A.  D.  731,— 
denying  equity's  jurisdiction  to  settle  disputed  title  to  lands;  McGehee  v.  Jones, 
10  Ga.  127;  Moran  v.  Palmer,  13  Mich.  367;  Hickman  v.  Cooke,  3  Humph. 
640, — denying  equity  jurisdiction  to  try  naked  title  to  lands;  Coolidge  v.  For- 
ward, 11  Or.  118,  2  Pac.  202,  denying  injunction  restraining  execution  creditor 
from  selling  land  conveyed  by  debtor  to  another  on  theory  that  deed  fraudulent. 

Cited  in  reference  note  in  67  A.  S.  R.  62,  on  trial  of  title  to  land. 

Cited  in  note  in  15  A.  D.  748,  on  jurisdiction  of  equity  as  to  boundaries  where 
sufficient  l^^l  remedy  exists. 
Possession  as  conferring  title. 

Cited  in  Walker  v.  Towns,  23  Ark.   147,  holding  good  title   inferred   after 
twenty-iive  years'  undisputed  possession. 
Restoration  as  basis  of  action. 

Cited  in  Martin  v.  Martin,  35  Ala.  560,  holding  restoration  of  benefits  received 
not  essential  to  maintenance  of  action  in  equity  for  rescission  of  release  of 
dower  for  fraud;  Rhorer  v.  Bila,  83  Cal.  51,  23  Pac.  274,  holding  purchaser 
cannot  retain  possession  of  lands  under  contract  and  refuse  to  pay  purchase  price. 

Cited  in  note  in  1  L.R.A.  801,  on  conditions  precedent  to  equity  jurisdiction. 

7  AM.  DEC.  559,  GILLESPIE  v.  MOON,  2  JOHNS.  CH.  585. 
Rerormatlon  or  cancelation  of  Instruments. 

Cited  in  McLean  v.  McPherson,  45  Barb.  478,  sustaining  reformation  of  notes 
Ab.  Dec  Vol.  1.— 80. 
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to  M  to  be  like  others  including  interest  clause;  Wyche  ▼.  Green,  11  Gt.  ISI, 
sustaining  reformation  of  deed  of  gift  of  negroes  so  as  to  show  loan;  GooddlT. 
Field,  15  Vt  448,  denying  reformation  of  lease  to  conform  to  agreemeBt  4 
parties  for  complainant's  failure  to  perform  certain  agreements;  GIsss  t.  Holbot 

102  Mass.  24,  3  A.  R.  418,  denying  reformation  of  contract  relating  to  lud 
involving  specific  performance  of  oral  agreement  within  statute  of  frandi;  in^ 
V.  Fowler,  44  Ala.  167,  denying  reformation  of  agreement  to  deliver  cottoi  ate 
one  to  pay  freight  only,  in  absence  of  fraud;  Ligon  v.  Rogers,  12  Gt.  291. 
denying  reformation  of  agreement  for  failure  to  include  provision  known  to  be 
omitted  and  made  subject  of  another  promise;  Adams  v.  Henderson,  168  U.  & 
673,  42  L.  ed.  684,  18  Sup.  Ct,  Rep.  179,  granting  rescission  of  eontiact  of  yst- 
chase  for  inability  of  grantor  to  give  title  as  agreed. 

Cited  in  notes  in  94  A.  S.  R.  292,  on  reformation  of  writings;  65  A  S.  K 
492,  493,  on  reformation  of  contracts;  47  A.  S.  R.  6X5;  65  A.  8.  R.  BlO.-cs 
reformation  of  deeds;  66  A.  S.  R  504,  on  persons  against  whom  refoTntlw 
of  contract  may  be  granted;  66  A.  S.  R.  602,  on  effect  of  statute  of  frands  m 
reformation  of  contract. 
~For  fraud. 

Cited  in  Towles  v.  Burton,  Rich.  Eq.  Cas.  146,  24  A.  D.  409,  boldinj?  «qmtr 
will  relieve  against  mistake  or  fraud  in  written  instrument,  when  shown  br 
parol ;  PUce  v.  Johnson,  20  Minn.  2X9,  Gil.  198,  sustaining  reformation  of  iff^ 
to  include  lands  fraudulently  omitted;  Hitchins  v.  Pettingill,  58  N.  H.  3^ 
sustaining  reformation  of  deed  from  which  grantors  fraudulently  omitted  t« 
acres;  Welles  v.  Yates,  44  N.  Y.  626,  holding  reformation  of  deed  proper  tfl 
conform  to  agreement  reserving  timber  fraudulently  omitted ;  DePeyster  t.  Hi^ 
brouck,  IX  N.  Y.  682,  holding  reformation  of  mortgage  proper  for  mor^»|^' 
false  representations  that  it  covered  entire  property;  Hewitt  v.  Crane,  6  K.  I  ^ 
169,  sustaining  cancelation  of  agreement  among  heirs  as  to  distributioB  fo*' 
misrepresentations  as  to  value;  Masterton  v.  Beers,  1  Sweeny,  4M,  dtapH 
rescission  of  contract  of  purchase  for  want  of  proof  of  fraud. 
—  For  mistake. 

Cited  in  LjTnan  v.  United  Ins.  Co.  17  Johns.  373  (affirming  2  Johw.  C^ 
630),  holding  denying  amendment  of  insurance  policy  on  vessel  for  wait  ct 
proof  of  error  as  to  nationality;  Bush  v.  Merriman,  87  Mich.  260,  49  X.  i^- 
667,  holding  that  equity  will  relieve  grantor  from  liability  under  deed  for  erm 
of  draftsman  in  statement  of  legal  effect;  Newsom  v.  Bufferlow,  !•  ^-  ^ 
(1  Dev.  Eq.)  379,  holding  grantor  deeding  two  lots  by  mistake  entitled  to  t«» 
veyance  of  lot  not  intended  to  be  included;  French  v.  Chapman,  88  Vt.  31 «. 
13  S.  E.  479,  denying  reformation  of  deed  for  failure  to  include  intertfi  tf 
certain  track  for  lack  of  proof  of  mistake ;  Walden  v.  Skinner,  101  U.  S.  WT, » 
L.  ed.  963,  holding  cestui  que  trust  entitled  to  reformation  of  deed  for  trust*' 
mistake  in  not  having  trusts  declared  therein ;  Stines  v.  Hays,  36  N.  J*  M-  ^ 
granting  reformation  of  deed  for  scrivener's  mistake  in  omitting  reserrttioa  of  ^ 
of  road;  MacVeagh  v.  Bums,  2  S.  D.  83,  48  N.  W.  835.  holding  action  msMt^^ 
to  correct  clerical  mistake  in  location  of  monument ;  Harding  v.  Egin,  2  Tenn.  Ct 
39,  holding  action  maintainable  to  reform  deed  for  mistake  of  draftsman  in  statJ^ 
place  of  beginning  thereby  conveying  more  land  than  intended ;  Bighsm  v.  Mtdi'*' 

103  Tenn.  358,  47  L.R.A.  267,  62  S.  W.  1074,  granting  rescission  of  contract  hf 
sale  of  land  for  mutual  mistake  in  boundary  line  depriving  vendee  o!  h0* 
quantity;  Hileman  v.  Wright,  9  Ind.  X26,  sustaining  reformation  of  deed  to  s^ 
boundary  described  in  title  bond ;  Dennis  v.  Northern  P.  R  Co.  20  Wash.  320.  ^ 
Pac.  210,  sustaining  reformation  of  deed  of  right  of  way  after  lapse  of  tto  y«^ 
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ing  specific  performance  of  agreement  for  exchange  of  lands  for  mistake  of  scriv- 
ener in  stating  location ;  Stille  v.  McDowell,  2  Kan.  374,  85  A.  D.  590,  holding  con- 
veyance in  correctly  locating  land  subject  to  correction  upon  proper  proof;  Finish- 
ing &  Warehouse  Co.  v.  Ozment,  132  N.  C.  839,  44  S.  E.  681,  holding  slight  mistake 
in  stating  length  of  one  side  of  lot  not  negligence  barring  reformation;  Stone  v. 
Hale,  17  Ala.  557,  62  A.  D.  185,  sustaining  reformation  of  deed  by  father  to  wife 
of  worthless  husband  so  as  to  cut  off  latter  as  intended ;  Clayton  v.  Freet,  10  Ohio 
St.  544,  sustaining  correction  of  deed  to  grantee  and  heirs  so  as  to  read  to  grantee 
for  life  with  remainder  to  children;  Huss  v.  Morris,  63  Pa.  367,  holding  action 
maintainable  to  correct  deed  for  mistake  of  scrivener  in  stating  grandchildren  in 
place  of  heirs  of  son ;  Showman  v.  Miller,  6  Md.  479,  denying  reformation  of  deed 
to  trustees  and  successors  so  as  to  be  in  fee-simple  for  want  of  proof  of  draftsman's 
mistake;  McDonnell  v.  Milholland,  48  Md.  540,  denying  reformation  of  deed  for 
insufficiency  of  proof  that  draftsman  misstated  nature  of  interest  conveyed;  Til- 
ton  V.  Til  ton,  9  N.  H.  385,  decreeing  correction  of  parol  partition  for  mistake  in 
omitting  parcel  assigned  to  one  tenant;  Trout  ▼.  Goodman,  7  Ga.  383;  Searles 
V.  Churchill,  69  N.  H.  530,  43  Atl.  184, — sustaining  reformation  of  deed  as  includ- 
ing land  not  intended  to  be  sold  or  purchased;  Faure  v.  Martin,  7  N.  Y.  210,  57  A. 
D.  515,  denying  grantee's  relief  from  part  of  purchase  price  for  deficiency  in  acre- 
age of  land  sold  in  bulk;  Jamaica  Sav.  Bank  v.  Taylor,  72  App.  Div.  567,  76  N.  Y. 
Supp.  790,  sustaining  reformation  of  contract  for  sale  of  land  for  scrivener's  error 
in  description;  Dillard  ▼.  Jones,  229  111.  119,  82  N.  £.  206,  holding  that  equity 
will  correct  mistake  in  description  in  land  partitioned  although  running  through 
all  papers ;  American  Freehold  Land  Mortg.  Co.  v.  Pace,  23  Tex.  Civ.  App.  222,  56 
8.  W.  377,  holding  action  maintainable  to  reform  deed  of  trust  for  misdescription ; 
Loss  ▼.  Obry,  22  N.  J.  Eq.  52,  sustaining  reformation  of  guardian's  deed  for  clerk's 
error  in  description;  Greeley  v.  DeCottes,  24  Fla.  475,  5  So.  239,  sustaining  cor- 
rection of  master's  deed  for  misdescription;  Smith  v.  Greeley,  14  N.  H.  378,  sus- 
taining correction  of  description  in  deed  of  one  deceased  since  execution;  Penfield 
V.  New  Rochelle,  18  App.  Div.  83, 45  N.  Y.  Supp.  460,  sustaining  reformation  of  deed 
for  mistake  in  description  although  parties  read  same  before  execution;  Wagen- 
blast  y.  Washburn,  12  Cal.  208,  holding  correction  of  mistake  in  description  ap« 
pearing  on  face  of  deed,  proper ;  Shettiger  v.  Hopple,  3  Grant,  Cas.  54,  holding  evi- 
dence insufficient  to  show  land  included  in  deed  by  mistake;  Southard  v.  Curley, 
134  N.  Y.  148,  30  A.  S.  R.  642,  16  L.R.A.  561,  31  N.  E.  330,  denying  reformation  of 
contract  of  sale  for  failure  to  show  mutual  mistake  beyond  reasonable  doubt; 
Carnal]  v.  Wilson,  14  Ark.  482,  denying  correction  of  description  in  sheriffs  deed 
lor  lack  of  proof  of  mistake;  Marvin  v.  Bennett,  26  Wend.  169,  denying  equitable 
relief  against  mistake  in  quantity  of  land  conveyed  for  want  of  proof;  Lewis  v. 
Lewis,  5  Or.  169,  denying  reformation  of  deed  for  misdescription  for  insufficiency 
of  complaint;  Newton  v.  Holley,  6  Wis.  592;  Sawyer  v.  Hovey,  3  Allen,  331,  81 
A.  D.  659,— dismissing  bill  for  reformation  of  deed  for  lack  of  proof  of  mistake  in 
description;  Andrews  v.  Gillespie,  47  N.  Y.  487,  sustaining  reformation  of  mort- 
gage for  mistake  as  to  time  of  payments;  Holabird  v.  Burr,  17  Conn.  556,  sustain- 
ing reformation  of  mortgage  to  correct  mistake  of  scrivener  in  stating  amount  of 
purchase  money  note;  Ruhling  v.  Hackett,  1  Nev.  360,  sustaining  reformation  of 
mortgage  excluding  lot  intended  and  including  one  not  intended ;  White  v.  Wilson, 
6  Blackf.  448,  39  A.  D.  437,  sustaining  reformation  of  mortgage  so  as  to  include 
parcel  omitted  by  mistake;  Citizens'  Nat.  Bank  v.  Judy,  146  Ind.  322,  43  N.  E.  259, 
denying  reformation  of  mortgage  drawn  by  mortgagee  for  failure  to  include  all  of 
mortgagor's  property ;  Stiles  v.  Willis,  66  Md.  552,  8  Atl.  353,  denying  reformation 


7  AM.  DEC]  NOTES  OX  A31ERICAN  DECISIONS.  U« 


of  mortgagp  fcr  trant  of  proof  of  draftsmaa's  omission  of  personal 
Rider  t.  PcwcIK  28  N.  Y.  310,  4  Abb.  App.  Dee.  63,  holding  refonnatiom  of 
and  mortgage  proper  to  conform  to  parol  eontract  pursuant  to  which  made;  Bni- 
ler  T.  Threlkeld.  117  Iowa.  116,  90  N.  W.  584,  holding  action  maintainable  t»  eoi^ 
reot  least*  by  ineluding  option  to  purchase  omitted  by  mutual  mistake;  Wood  r. 
Hubbel),  10  N.  Y.  479  amrming  5  Barb.  601,  holding  that  lease  omitting  davae  re- 
lieving lessee  in  case  of  fire  may  be  reformed;  Christopher  4  T.  Street  R.  Co.  ▼. 
Twenty-third  Stiect  R.  Co.  149  N.  Y.  51,  43  N.  E.  538,  denying  reformatsso  af 
lease  designating  eonrse  of  railway  line  for  want  of  proof  of  mistake;  Smith  t. 
Allen.  1  N.  J.  Eq.  43.  21  A.  D.  33,  holding  that  yariation  between  writ  and 
on  subject  of  jail  liberties  subject  to  correction  on  ground  of  mistake;  Kent  t. 
Chester,  29  Barb.  595,  denying  reformation  of  contract  of  sale  of  personal  pe«p> 
erty  on  farm  so  as  to  indude  household  goods;  Wemple  t.  Stewart,  22  Barhu  154. 
holding  reformation  of  contract  for  sale  of  lumber  proper  for  omission  of  ilsna 
Unuting  quantity:  Smith  t.  Jordan,  13  Minn.  264,  Gil.  246,  97  A.  D.  232.  holding 
action  maintainable  to  reform  contract  for  sale  of  logs  for  failure  to  state  whst 
intended  although  in  language  agreed  upon;  Penndl  t.  Wilson,  2  Abbu  Pr.  N.  & 
466,  2  Robt.  505.  denying  reformation  of  contract  of  pordiase  in  absence  of  praef 
of  mutual  mistake  as  to  proportionate  share  of  taxes;  Irinson  t.  Hutton,  96  U.  & 
79.  25  L.  cd.  66.  directing  cancelation  of  dissolution  agreement  for  clerk's  error  ia 
omitting  large  item  in  fh%x>r  of  one  partner;  Baltzer  ▼.  Raleigh  &  A.  Air  Line  R 
0>.  115  U.  &  634.  29  L.  ed.  505,  6  Sup.  Ct.  Rep.  216.  denying  reformation  for  lark 
of  proof  of  contract  for  purchase  of  rails  for  mistake  in  naming  wrong  p^rtr; 
Baldwin  v.  National  Hedge  k  Wire-Fence  Co.  19  C.  C.  A.  575,  39  U.  S.  ApfL  1^ 
73  Fed.  583,  decreeing  reformation  of  deed  of  patent  rights  for  mistake  ia  indnd- 
ing  more  territory  than  intended;  Hoorer  r.  Reilly,  2  Abb.  (U.  S.)  471,  Fed.  Ou. 
No.  6.677,  denying  reformation  of  patent  agreement  for  mistakes  as  to  legal  effect: 
Bnigger  ▼.  SUte  Invest  *  Ins.  Co.  5  Sawy.  304,  Fed.  Cas.  No.  2,061,  decreeiag 
reformation  of  insurance  policy  after  loss  for  failure  to  indude  all  property  in- 
tended; Phsnix  F.  Ins.  Ox  ▼.  Hoffheimer,  46  Miss.  645,  sustaining  relormatioa 
of  insurance  policy  made  to  insured  personally  instead  of  as  agent  as  requested; 
Devereux  ▼.  Sun  Fire  Ofice,  51  Hun,  147,  4  N.  Y.  Supp.  655,  sustainii^  reformatiaa 
of  insurance  policy  issued  for  sixty  days  when  intended  for  year ;  Heam  ▼.  Eqait* 
able  Safety  Ins.  Go.  4  Cliff.  192,  Fed.  Cas.  No.  6,300,  decreeing  reformatioa  of  ta> 
surance  policy  by  including  provisions  as  to  royage  of  ressel;  Snell  t.  Atlaatic 
F.  4  U.  Ins.  Co.  98  U.  S.  85,  25  L.  ed.  52.  holding  insured  not  enUtled  to  reforms- 
tiott  of  policy  for  mistake  of  law;  FannTille  Ins.  &  Bkg.  Co.  ▼.  Butler,  55  Md.  233, 
denying  refoimation  of  insurance  policy  for  want  of  proof  oi  agenfs  mistake  is 
omitting  certain  provisions;  Goodloe  t.  MXanathan,  6  T.  B.  Mon.  411,  17  A.  H 
157;  Talley  t.  Courtney.  1  Heiak.  715, — sustaining  bill  to  reform  note  fsr  mislaks 
in  stating  in  what  payable;  Noble  t.  Comstock.  3  Conn.  295;  Ford  t.  Joyce,  7t 
N.  Y.  618:  Cox  ¥.  Woods,  67  CaL  317,  7  Pac  722,— denyii^  reformation  ol  note 
for  lack  of  proof  of  mistake;  Humphreys  v.  Hurtt,  20  Hun,  396,  holding  proof 
ittsulBcient  to  show  mistake  in  contract;  Gill  r.  Clagett,  4  Md.  Ch.  479,  denyisg 
reformation  of  settlnernt  for  failure  to  show  nustake;  Pate  ▼.  Johnson,  IS  Ark. 
275.  denying  correction  of  alleged  mistake  in  settlement  of  estate  for  lack  of  proof; 
Be^wre  r.  Potter.  12  Sefg.  ft  R.  154.  holding  that  equity  will  correct  draftsmaa'i 
mistske  in  drawing  joint  bond  instead  of  joint  and  several;  Garlin^MMiae  t.  Diaoa. 
Walk.  Ch.   (Mich J   440,  granting  relief  for  mistake  in  including  certain  leoeipt 
in  assignment;  Kirmfftone  v.  DeCamp.  17  X.  J.  Eq.  309.  holding  action  maintain' 
able  to  reform  contract  to  sell  iron  ore  for  mistake  in  name  of  mine;  Gracr  r. 
CaUwell.  14  Ga.  207.  5'*  A.  D.  5i>3.  hoMii^  acUoa  mainUinsMe  to  have 
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holding  action  maintainable  in  equity  to  reform  mortgage  of  negroes  90  as  to  state 
all  reasons  for  \rhich  given;  Smith  v.  Mackin,  4  Lans.  41,  holding  rescission  of 
agreement  to  surrender  possession  in  consideration  of  discontinuance  of  eject' 
ment  proper  for  mistake  as  to  ownership;  Carter  v.  Talcott,  10  Vt.  571,  decreeing 
eaocelation  of  contract  for  purchase  of  land  for  mistake  as  to  vendor^s  title; 
Champlin  v.  Lay  tin,  18  Wend.  407,  31  A.  D.  382,  sustaining  cancelation  of  mort- 
gage for  grantor's  fraudulently  withholding  notice  of  constructive  dedication  of 
street  over  land ;  Smith  v.  Robertson,  23  Ala.  312,  sustaining  rescission  of  contract 
for  sale  of  lands  for  false  representations  of  vendor  and  want  of  title;  La  Trobe 
▼.  Hayward,  13  Fla.  190,  decreeing  opening  of  settlement  under  building  contract 
not  intended  to  be  final;  Alden  v.  Pr^al,  60  Cal.  215  (dissenting  opinion),  on  proof 
of  mistake  as  to  quantity  as  defense  to  foreclosure  of  purchase  money  mortgage; 
Belden  v.  Seymour,  8  Conn.  304,  21  A.  D.  661  (dissenting  opinion) ;  Bishop  v. 
Clay  F.  k  M.  Ins.  Co.  49  Conn.  167  (dissenting  opinion),  on  correction  of  mis- 
takes in  instruments;  Atherton  v.  Roche,  192  111.  252,  55  L.R.A.  591,  61  N.  E. 
357  (dissenting  opinion),  on  reformation  of  deed  for  mistake  of  law. 

Cited  in  reference  notes  in  26  A.  D.  396;  32  A.  D.  134;  41  A.  D.  379;  25  A.  D. 
212,— on  fraud  or  mistake  as  ground  for  reformation  of  contract ;  72  A.  D.  387,  as 
to  when  equity  corrects  mistake  in  instrument ;  29  A.  S.  R.  800,  on  relief  from 
mistake  in  deeds;  2  A.  6.  R.  828,  on  proof  of  mistake  necessary  to  justify  equit- 
able relief;  4  A.  S.  R.  181,  on  relief  against  mistake  in  quantity  of  land. 

Cited  in  notes  in  5  L.R.A.  154,  on  relief  in  equity  from  mistake  of  law;  12 
L.ILA.  273,  on  equity  jurisdiction  to  correct  mistakes  in  contracts;  21  A.  D.  41, 
on  mistake  in  written  instrument  as  ground  of  equitable  relief;  12  L.R.A.  275,  on 
mistake  in  drawing  instrument  as  ground  for  equitable  relief;  4  L.R.A.  525,  as  to 
whether  equity  will  relieve  from  mistake  in  quantity  of  land  conveyed;  11  L.R.A. 
376,  on  relief  of  purchaser  from  mutual  mistake  in  quantity  of  land ;  6  L.R.A.  838^ 
on  injunction  as  remedy  for  mistake;  22  E.  R.  C.  867,  868,  on  right  of  plaintiff 
in  action  for  specific  performance  of  contract  to  have  mistake  corrected.  , 

Admissibility  of  parol  eTidence. 

Cited  in  Moale  ▼.  Buchanan,  11  Qill.  &,  J.  314,  holding  inadmissible  to  convert 
written  proposal  to  convey  with  imsigned  paper  to  designate  premises  and  escape 
statute  of  frauds;  Rosevelt  v.  Dale,  2  Cow.  129,  holding  admissible  as  to  existence 
of  mine  in  action  on  contract  of  purchase;  Workman  v.  Guthrie,  29  Pa.  495,  72 
A.  D.  054,  holding  parol  power  to  sell  admissible  in  defense  of  ejectment  after 
payment  of  purchase  price  and  occupation  for  long  period. 

Cited  in  note  in  10  L.R.A.  401,  402,  on  right  to  establish  resulting  trust  by 
parol  evidence. 
—  To  modify  or  Tary  Instrument. 

Cited  in  Dismukes  v.  Terry,  Walk.  (Miss.)  197,  holding  resulting  trust  proveable 
by  parol  in  opposition  to  deed;  Reading  v.  Weston,  8  Conn.  171,  20  A.  D.  07,  deny- 
ing admissibility  to  show  absolute  deed  intended  as  mortgage ;  Taylor  v.  Baldwin, 
10  Barb.  582,  holding  deed  not  shown  to  be  mortgage  by  parol  evidence  of  little 
weight;  Sloan  v.  Becker,  34  Minn.  491,  26  N.  W.  730,  denying  conversion  of  abso- 
lute deed  into  mortgage  for  want  of  proof;  Streator  v.  Jones,  10  N.  C.  (3  Hawks) 
423,  holding  parol  proof  as  to  consideration  admissible  to  show  deed  intended  as 
mortgage;  Hunt  v.  Thorn,  2  Mich.  213,  holding  parol  admissions  of  party  made 
fifteen  years  after  execution  of  deed  inadmissible  to  vary  terms;  Carpenter  v. 
Providence  Washington  Ins.  Co.  4  How.  185,  11  L.  ed.  931,  denying  admissibility 
to  vary  terms  of  policy  thereby  showing  insurer's  breach  of  duty;  Perry  v.  Pear- 
son, 1  Humph.  431,  denying  admissibility  of  parol  release  of  liability  on  pulh 


Tuggle,  4  Bush,  108    (diMenting  opinion),  on  mdmiMibility  to  modify  written 
agreement 

Cited  in  referenee  note  in  25  A.  D.  213,  on  parol  evidence  to  vary  written  con- 
tract 

Distinguitbed  in  Connawaj  t.  Wright,  5  DeL  Ch.  472,  denying  admissibility  to 
▼ary  terms  of  contract  relating  to  stock  in  absence  of  fraud  or  mistake. 
»To  allow  mistake  or  fmnd. 

Cited  in  Ramsey  ▼.  Loomis,  6  Or.  367,  holding  admissible  to  reform  deed  for 
misdescription  of  premises;  Jackson  v.  Magbee,  21  Fla.  622;  Gray  t.  Woods,  4 
Blackf.  432, — holding  admissible  to  show  mistake  in  deed ;  Elder  v.  Elder,  10  Me. 
80,  25  A.  D.  205,  denying  admissibility  to  show  that  contract  to  convey  land  failed 
to  include  whole  parcel;  Osbom  v.  Phelps,  19  Conn.  03,  48  A.  D.  133,  denying  ad- 
missibility to  show  execution  of  wrong  contracts  for  sale  of  land  not  referring  to 
each  other;  Allen  v.  Yeater,  17  W.  Va.  128,  holding  admissible  to  show  storehouse 
and  tot  included  in  deed  by  mistake;  Fishell  v.  Bell,  Clarke,  Ch.  37,  holding  admis- 
sible in  action  to  reform  deed  to  show  intention  to  reserve  certain  interest ;  Macom- 
ber  V.  Peckham,  16  R.  I.  485,  17  Atl.  910,  denying  admissibility  to  show  land  de- 
scribed in  written  contract  not  same  mentioned  in  oral  agreement;  Hendrick5«on t. 
Ivins,  1  N.  J.  £q.  562,  holding  agreement  to  lease  grain  on  land  purchased  under 
written  contract  provable  by  parol  on  ground  of  mistake;  Adair  v.  Adair,  38 
Ga.  46,  holding  grantor's  declarations  subsequent  to  deed  inadmissible  on  ground 
of  mistake  to  show  that  trust  intended;  Nowlin  v.  Pyne,  47  Iowa,  293,  holding 
competent  to  correct  mistake  in  written  contract  made  by  draftsman;  Hunter 
V.  Bilyeu,  30  III.  228;  Schwasa  v.  Hershey,  125  111.  653,  18  N.  E.  272,-4iolding 
competent  to  show  mistake  in  contract  of  purchase  and  establish  true  agreement; 
Bellows  V.  Stone,  14  N.  H.  175,  holding  admissible  to  show  mistake  in  partner- 
ship articles;  Wood  v.  Patterson,  4  Md.  Cb.  335,  holding  admissible  to  show 
errors  in  shipmaster's  accounts;  Gelpcke  v.  Blake,  15  Iowa,  387,  83  A.  D.  418, 
holding  admissible  to  show  agreement  as  to  location  of  railroad  omitted  by  mis- 
take from  contract  for  stock;  Abbe  v.  Goodwin,  7  Conn.  377,  holding  admissible 
to  show  mistake  in  written  contract  when  proof  clear;  Fishback  v.  Woodford, 
1  J.  J.  Marsh.  84,  19  A.  D.  55,  holding  admissible  on  ground  of  mistake  to  show 
kind  of  money  in  which  note  to  be  paid;  McCurdy  v.  Breathitt,  5  T.  B.  Mon. 
233,  17  A.  D.  65,  holding  mistake  in  amounts  in  notes  provable  by  parol;  Wall 
V.  Arrington,  13  Ga.  88,  holding  admissible  to  show  wrong  lot  numbers  included 
in  mortgage;  Davenport  v.  Sovil,  6  Ohio  St  459,  holding  admissible  to  riiow 
mutual  mistake  in  description  in  mortgage;  Lestrade  v.  Barth,  19  Cal.  660. 
holding  grantor's  declarations,  location  of  fence,  and  buildings  competent  to  show 
mistake  in  description;  Avery  v.  Chappel,  6  Conn.  270,  16  A.  D.  53,  denying 
admissibility  of  parol  evidence  of  testator's  declarations  to  show  scrivener's 
misUke  in  drawing  will;  Davis  v.  Ely,  104  N.  C.  16,  17  A.  S.  R.  667,  5  LJLA. 
810,  10  S.  E.  138,  denying  admissibility  of  fraudulent  omission  of  part  of  land 
intended  to  be  included  for  sole  purpose  of  reforming  contract;  Rogers  v. 
Atkins,  1  Ga.  12,  holding  mistake  in  written  contract  may  be  shown,  whether 
mistake  set  up  aflirmatively  by  bill  or  as  defense;  Harvey's  Case,  13  Ct  CI.  322 
(dissenting  opinion),  on  admissibility  to  show  mistake  in  written  instrument. 

Cited  in  reference  notes  in  64  A.  D.  448,  on  parol  evidence  to  explain  mistake 
in  deed;  17  A.  D.  67,  on  parol  prcof  to  correct  mistake  in  written  contract;  9 
A.  D.  153,  on  parol  evidence  to  reform  writing. 

Cited  in  notes  in  11  E.  R.  C.  227.  on  parol  evidence  to  show  mistake  in  writ- 
ten fontrjut;    11    L.i;  A.   <Ml,  on  pnvo]  fvidmne  to  bIjow  fmuJ   in   written  instni 
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ment;    17  LJtA.  272,  on  parol  evidence  to  show  fraud,  surprise,  or  mistake  in 

written  contract. 

Jurisdiction  of  equity  or  court  of  admiralty  to  correct  errors. 

Cited  in  Cohen  v.  Dubose,  Harp.  Eq.  102,  14  A.  D.  709,  sustaining  equity'** 
power  to  relieve  mistake  against  jury's  mistake  in  not  giving  interest^  Levy  v. 
Schlager,  8  Luzerne  Leg.  Reg.  129,  sustaining  power  of  equity  to  reform  bond 
and  warrant  of  attorney  to  conform  to  real  agreement;  Simmons  Creek  Coal 
Co.  v.  Doran,  142  U.  S.  417,  35  L.  ed.  1063,  12  Sup.  Ct.  Rep.  239,  sustaining 
power  of  equity  to  correct  mistakes  in  lost  deeds;  Busby  v.  Littlefield,  31  N.  H. 
193,  sustaining  power  of  equity  to  reform  mistake  in  deed  and  require  grantee 
to  reconvey  portion  not  intended  to  be  included;  Canedy  v.  Marcy,  13  Gray,  373, 
sustaining  power  of  equity  under  statute  to  reform  deed  on  parol  proof  to 
express  intention  of  parties,  although  scrivener  used  words  he  intended;  Ring 
Y.  Ashworth,  3  Iowa,  452,  sustaining  power  of  equity  to  correct  misdescription 
in  contract  for  purchase  of  land;  Bell  v.  Morse,  6  N.  H.  205,  denying  power  of 
court  of  law  to  correct  mistake  in  description  of  land  conveyed;  Prescott  v. 
Hawkins,  12  N.  H.  19,  sustaining  power  of  equity  to  correct  boundaries  in  deed ; 
Creigh  ▼.  Boggs,  19  W.  Va.  240,  holding  parol  correction  of  boundaries  in.  contract 
of  sale  enforceable  in  equity;  Cole  v.  Fickett,  95  Me.  265,  49  Atl.  106C,  sustaining 
equity's  power  to  impress  trust  on  lot  in  favor  of  one  from  whose  deed  omitted 
by  mistake;  Hollingshead  v.  McKenzie,  8  Ga.  457,  sustaining  power  of  equity 
to  cancel  mortgage  to  be  given  as  security  for  note  where  mortgagee  died  before 
note  given;  Gooding  v.  M'Alister,  9  How.  Pr.  123,  holding  action  for  reformation 
of  contract  to  sell  and  deliver  goods  and  enforcement  of  reformed  instrument 
properly  brought  in  equity;  Andrews  v.  Essex  F.  &  M.  Ins.  Co.  3  Mason,  6, 
Fed.  Cas.  No.  374,  holding  court  of  admiralty  without  jurisdiction  to  reform 
insurance  policy  for  omission  of  clause. 
Mistalce  or  fraud  as  defense. 

Cited  in  Shepard  v.  Shepard,  36  Mich.  173,  holding  misdescription  of  premises 
for  which  mortgagee  not  responsible  no  defense  to  foreclosure;  Gibson  v.  Cook, 
2  Blatchf.  144,  Fed.  Cas.  No.  5,393,  holding  right  to  reformation  of  contract 
relating  to  patent  for  mistake  in  omitting  extension  privileges  no  defense  to 
injunction  against  infringement;  Funch  v.  Abenheim,  20  Hun,  1,  holding  proof  of 
mutual  mistake  as  to  time  of  sailing  admissible  as  defense  to  action  on  charter 
party;  McCall  v.  Davis,  66  Pa.  431,  94  A.  D.  92,  holding  owner's  fraudulent  con- 
cealment (IB  to  location  of  street  defense  to  action  on  note  for  lot ;  Wimer  v.  Smith, 
22  Or.  469,  30  Pac.  416,  holding  clear  proof  of  false  representations  as  to  character 
of  land  sold  necessary  to  defense  to  foreclosure  of  purchase  money  mortgage; 
Hutcheon  v.  Johnson,  33  Barb.  392,  holding  purchaser  at  auction  not  bound  to 
complete  sale  for  fraudulent  representations  as  to  character  of  land. 
Agent's  mistake  as  tliat  of  principal. 

Cited  in  Barker  v.  Pullman's  Palace  Car  Co.   124  Fed.  555,  holding  mutual 
mistake  on  fact  of  principals  to  contract  not  shown  by  misunderstanding  by 
agent  signing. 
Relief  for  fraudulent  nonperformance  of  contract. 

Cited  in  McDonald  v.  Yungbluth,  46  Fed.  836,  decreeing  specific  performance 
of  oral  contract  to  convey  land  for  fraudulent  failure  to  include  all  purchased; 
Beardsley  v.  Duntley,  69  N.  Y.  577,  granting  specific  performance  of  oral  con- 
tract to  convey  parcel  of  land  fraudulently  omitted  from  deed;  Guthrie  v.  Martin, 
76  App.  Div.  385,  78  N.  Y.  Supp.  913,  holding  vendor  agreeing  to  convey  two 
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lots  found  in  equity  to  convey  one  lot  falsely  eUimed  to  bavie  bees  deedii  ta 

another. 

Restraininiir  collection  of  notes. 

Cited  in  James  v.  Bank  of  State,  17  Ala.  69,  denying  injunction  restrmuung  col- 
lection of  notes  for  holder's  failure  to  observe  agreement. 
Attack  OB  Tnlldity  of  mortgage. 

Cited  in  Northwestern  Mut.  L.  Ins.  Co.  ▼.  Nelson,  103  U.  S.  644,  2CL.cd.4X. 
holding  proof  by  wife  of  her  compulsory  execution  of  mortgage  iniwiflirifpt  te 
defeat  mortgage  where  husband  and  notary  dead;  Smith  ▼.  Allla»  62  Wia.  SH. 
9  N.  W.  156,  holding  unsupported  testimony  of  wife  insufficient  to  eaatra&t 
acknowledgment  to  mortgage  for  undue  influence. 
Priority  of  lien  or  oonyeyance. 

Cited  in  Welton  ▼.  Tizzard,  16  Iowa,  496,  holding  subsequent  judgment  asC 
superior  to  equity  of  prior  mortgage  on  lands  omitted  by  mistake;  Ricks  ▼.  Dtt, 
2  Blaekf.  346,  holding  subsequent  conveyance,  first  recorded,  to  pnrebaser  witk 
notice  not  superior  to  prior  unrecorded  conveyance;  Jewett  ▼.  Ifiller,  10  N.  Y.  401 
61  A.  D.  751,  holding  receiver  purchasing  in  own  name  on  foreclosure  of  prisr 
mortgage  not  estopped  to  claim  title  against  purchaser  with  notice  uader 
junior  mortgage  foreclosed  by  former. 
Assessment  by  association. 

Distinguished  in  Troy  Iron  ft  Nail  Foundry  v.  Winslow,  46  Barb.  231,  sm- 
taining    refusal    of    court    to    readjust    assessment    made    by    aaaodatioa   m 
members  for  improvements  as  permitted  by  articles. 
Allowance  for  improvements  to  land. 

Cited  in  Van  Home  v.  Fonda,  5  Johns.  Ch.  388,  holding  fraudulent  grantee  not 
entitled  to  allowance;  Craton  v.  Wright,  16  Iowa,  133,  denying  recovery  fet 
improvements  made  after  one  adjudged  not  to  be  owner;  Hawley  v.  Tecc^  OS 
Wis.  213,  59  N.  W.  670,  holding  purchasers  of  trust  property  participatiag  is 
fraud  of  trustees  not  entitled  to  allowance;  German  Sav.  k  L.  Soc  v.  TulL  II 
C.  C.  A.  1,  136  Fed.  1,  denying  cotenant's  right  to  allowance  for  imfMtivemeatt  m 
portion  fraudulently  acquired. 

7  AM.  DEC.  670,  POST  v.  MUNN,  4  N.  J.  L.  01. 
Rights  in  navigable  waters. 

Cited  in  reference  notes  in  f  A.  D.  512,  on  interests  in  navigable  waters  aai 
streams;  16  A.  D.  391,  on  what  rivers  are  navigable. 

Cited  in  note  in  9  L.R.A.  807,  on  common  and  paramount  right  of  navigatisB. 
Relation  of  rights  of  fishery  and  navigatioii. 

Cited  in  Bishop  v.  Baldwin,  147  Mich.  22,  110  N.  W.  139,  holding  that  maslv 
of  vessel  may  not  unnecessarily  interfere  with  fishing  rights;  Wright  v.  Muhraacy, 
78  Wis.  89,  23  A.  S.  R.  393,  9  hJSLA.  807,  40  N.  W.  1045,  holding  liability  of 
vessel  for  injuring  fishing  net  depends  on  negligence,  not  malice  or  wantoaMss; 
People's  Ice  Co.  v.  The  Excelsior,  44  Mich.  229,  38  A.  R.  246,  6  N.  W.  636,  hokii^ 
vessel  liable  for  running  unnecessarily  close  to  boom  and  injuring  ice  stored 
therein. 

Cited  in  reference  notes  in  99  A.  D.  140,  on  superiority  of  right  of  navigatica 
in  navigahle  rivers;  26  A.  D.  42;  29  A.  D.  645,— on  superiority  of  right  of  nsfi- 
gation  over  other  rights;  62  A.  D.  170,  on  relative  superiority  of  right  of  asvi- 
gation  and  fishing. 

Cited  in  notes  in  60  L.Rji.  516,  on  conflict  of  right  to  fishery  with  nav^^atioi; 
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of  ngbts  of  navigation. 

Authority  of  state  over  obstmctlon  of  navifirable  river. 

Cited  in  United  States  v.  New  Bedford  Bridge,  1  Woodb.  k  M.  401,  Fed.  Cas. 
No.  15,867,  holding  obstruction  of  navigable  river  by  bridge  within  authority  of 
state  until  Congress  acts. 

Cited  in  reference  note  in  42  A.  D.  314,  on  legislative  control  over  naviga- 
tion on  public  rivers. 

Cited  in  note  in  41  L.  ed.  U.  8.  908,  on  navigable  waters  and  right  therein. 
When  trespass  lies. 

Cited  in  reference  note  in  42  A.  D.  487,  as  to  when  trespass  lies  for  injury. 
Elements  of  damage  in  trespass. 

Cited  in  East  Jersey  Water  Co.  v.  Bigelow,  60  N.  J.  L.  201,  38  Atl.  631, 
holding  whole  loss,  not  diminution  of  rental  value,  measure  of  damages  for  di- 
version of  water;  Luse  v.  Jones,  39  K.  J.  L.  707,  holding  inconvenience  and 
loss  to  boarding-house  elements  of  damage  in  trespass  for  removal  of  furniture. 

Cited  in  reference  note  in  18  A.  D.  726,  on  rule  of  damages  in  trespass. 
Effect  of  motive. 

Cited  in  notes  in  62  L.R.A.  694,  on  defect  of  bad  motive  to  make  actionable  an 
injury  to  property,  which  otherwise  would  not  be;  62  L.R.A.  678,  on  effect  of 
bad  motive  to  make  actionable  acts  in  exercise  of  rights  accompanied  by  in- 
terference with  legal  rights  of  others. 

7  AM.  DKC.  574,  IiITT]:4B  v.  MOORE,  4  N.  J.  L.  74. 
Judicial  liability. 

Cited  in   reference  notes  in   16  A.   D.  266,   on   liability  of  judicial   officers; 
25  A.  R.  700,  on  civil  liability  of  judge  for  judicial  acts. 
Cited  in  notes  in  18  A.  D.  440,  on  liability  of  judicial  officers  for  misconduct; 

14  L.R.A.  139,  on  civil  liability  of  judicial  officer  for  acts  of  judicial  nature; 
42  A.  R.   648,  on  civil   liability  of  judge   for  acts   in  excess  of   jurisdiction; 

15  E.  R.  C.  48,  on  liability  of  judge  for  his  judicial  acts. 
—  Liability  of  magistrate. 

Cited  in  Taylor  v.  Doremus,  16  N.  J.  L.  473,  holding  no  action  lies  against 
judge  for  judicial  act  in  suit  of  which  he  has  jurisdiction;  Grove  v.  Van  Duyn, 
44  N.  J.  L.  654,  42  A.  R.  648  note,  denying  liability  of  magistrate  for  illegal 
arrest  if  colorably  acting  within  jurisdiction;  Lester  v.  Governor,  12  Ala.  624,. 
denying  liability  of  magistrate  for  honestly  taking  insufficient  surety  on  appeal 
bond;  Irion  v.  Lewis,  56  Ala.  190,  denying  liability  of  magistrate  for  malicious 
or  erroneous  conduct  within  jurisdiction;  State  ex  rel.  Egan  v.  Wolever,  127 
Ind.  306,  26  N.  E.  762,  denjring  liability  of  mayor  for  refusing  change  of  venue 
to  party  entitled;  Atwood  v.  Atwater,  43  Neb.  147,  61  N.  W.  574,  denying  lia- 
bility of  police  judge  for  erroneous  judgment  ivithin  jurisdiction;  Bell  v.  Mc- 
Kinney,  63  Miss.  187,  denying  liability  of  magistrate  for  honestly  acting  in  ex- 
cess of  authority. 

Cited  in  reference  note  in  77  A.  D.  624,  on  liability  of  justice  of  the  peace  for 
maimer  of  performing  his  functions. 

Cited  in  note  in  19  A.  D.  490,  on  liability  of  magistrate  issuing  warrant 
for  arrest. 


Vallditjr  of  prooeedinss  on  Sunday. 

Cited  in  reference  notes  in  27  A.  D.  119,  as  to  when  acts  done  on  Sunday  are 
Talid;  31  A.  D.  465,  on  validity  of  contracts  made  on  Sunday. 
*  Jndldnl  prooeedin^a. 

Cited  with  special  approval  in  Territory  v.  Nichols,  3  N.  M.  103,  2  Pac  78, 
holding  that  verdict  may  be  received  from  jury  on  Sunday. 

Cited  in  Sorrelle  v.  Craig,  9  Ala.  634,  holding  that  verdict  may  be  received 
from  jury  on  Sunday;  United  States  v.  Ball,  163  U.  S.  662,  41  L.  ed.  300,  16 
Sup.  Ct.  Rep.  1192,  holding  that  verdict  may  be  received  and  jury  discharged  on 
Sunday;  State  v.  Green,  37  Mo.  466,  holding  that  in  Missouri  court  can  only 
receive  verdict  and  discharge  jury  on  Sunday. 

Cited  in  reference  notes  in  18  A.  D.  427;  24  A.  D.  467,— on  validity  of  verdict 
returned  on  Sunday. 

Cited  in  notes  in  3  L.ILA.  658,  on  Siinday  as  nonjudicial  day;  12  A.  D.  291, 
on  effect  of  judicial  acts  on  Sunday. 

Distinguished  in  State  v.  Ford,  37  La.  Ann.  443,  holding  that  judgm^t  may 
not  be  entered  on  verdict  on  Sunday. 

1  AM.  DEC.  ft79,  STATE  ▼.  MORRIS  TURNP.  CO.  4  N.  J.  L.  165. 
Liability  for  defective  roads. 

Cited  in  reference  note  in  25  A.  D.  454,  (m  municipal  liability  for  defective 
highwaya 

7  AM.  DEO.  581,  VANUXEM  T.  HAZIiEHURST,  4  N.  J.  L.  191. 
Validity  and  effect  of  state  bankruptcy  and  insolvency  laws. 

Cited  in  Ballantine  v.  Haight,  16  N.  J.  L.  196,  holding  state  law  that  dis- 
charges debts  unconstitutional;  Olden  v.  Hallet,  5  N.  J.  L.  466,  holding  that 
state  bankrupt  laws  violate  Federal  Constitution ;  Liggett  v.  Barton,  40  N.  J.  L. 
83,  holding  that  proceeding  which  operates  to  discharge  debts  is  a  bankrupt^ 
proceeding. 

Cited  in  reference  note  in  8  A.  D.  187,  on  distinction  between  bankruptcy  and 
insolvency  laws. 

Cited  in  notes  in  23  A.  D.  346,  on  power  of  states  to  enact  bankrupt  and  insol- 
vent laws;   1  L.R.A.  359,  on  state  insolvency  laws  as  impairing  obligations  of 
contracts;   30  A.  D.  274,  on  validity  of  state  laws  for  discharge  of  insolvent 
debtors. 
—  Extraterritorial  effect. 

Cited  in  Wood  v.  Malin,  10  N.  J.  L.  208,  holding  that  act  for  relief  of  insol- 
vent debtors  has  no  extraterritorial  effect. 

Cited  in  reference  notes  in  17  A.  D.  769,  on  assignment  under  foreign  bank- 
rupt law;  12  A.  D.  141,  on  effect  of  discharge  under  insolvent  law  of  another 
sUte. 

Cited  in  notes  in  94  A.  S.  R.  556,  on  foreign  proceedings  in  bankruptcy  and 
in  insolvency;  23  A.  D.  347,  on  discharge  under  insolvent  laws  of  other  states; 
37  A.  D.  250,  on  validity  of  state  insolvent  laws  as  respects  antecedent  debts 
and  indebtedness  to  nonresidents. 
Conclusiveness  of  Judgment  of  sister  state. 

Cited  in  notes  in  23  A.  S.  R.  112,  on  collateral  attacks  upon  judgments;  IS 
L.R.A.  675,  on  right  of  court  to  inquire  into  jurisdictional  facts  in  action  on 
judgment  of  sister  state;  4  LJtJL.  132,  on  what  records  the  full  faith  and  credit 


and  credit  to  be  given  to  state  records  and  judicial  proceedings. 

»  AM.  DEC.  5»2,  STATE  ▼.  AARON,  4  N.  J.  li.  281. 
Accused's  right  after  serTlce  of  talesmen. 

Cited  in  Patterson  v.  State,  48  N.  J.  L.  381,  4  Atl.  449,  holding  accused  entitled 
to  two  entire  days  before  trial  after  service  of  tales. 
Admissibility  and  effect  of  confessions. 

Cited  in  State  v.  Guild,  10  N.  J.  L.  163,  18  A.  D.  404,  holding  that  boy  twelve 
years  old  may  be  convicted  of  murder  on  his  confession;  Roesel  v, 
State,  62  N.  J.  L.  216,  41  Atl.  408,  holding  that  if  no  threats  or 
promises  are  shown,  confession  is  admissible;  United  States  v.  Williams,  1 
Cliff,  5,  Fed.  Cas.  No.  16,707,  holding  confession  of  murder  admissible  although 
<!orpus  delicti  proved  only  by  corroborative  evidence;  Matthews  v.  State,  55  Ala. 
187,  28  A.  R.  698,  holding  implied  confession,  without  other  proof  for  corpus 
delicti,  insufficient  to  support  conviction  of  felony;  Stringfellow  v.  State,  26  Miss. 
157,  59  A.  D.  247,  holding  extrajudicial  confession  of  felony,  without  other  proof 
of  corpus  delicti,  insufficient  to  convict;  State  v.  Sheppard,  49  W.  Va.  5fc.2,  39  S. 
£.  676,  holding  prisoner's  admission  of  knowledge  of  crime  and  refusal  to  divulge 
it  admissible ;  State  v.  Due,  27  N.  H.  256,  holding  confession  obtained  by  promises 
of  favor  inadmissible;  State  v.  Guild,  10  N.  J.  L.  163,  18  A.  D.  404,  on  question 
whether  admissibility  of  confession  should  be  submitted  to  jury. 

Cited  in  notes  in  70  A.  D.  499;  36  L.R.A.  209,— on  confessions  by  infants;  28  L. 
^*  U.  S.  262,  as  to  when  confessions  of  accused  are  admissible  against  him;  68 
L.R.A.  52,  on  necessity  of  proof  of  corpus  delicti  to  corroborate  confession. 

Distinguished  in  State  v.  Guild,  10  N.  J.  L.  163,  18  A.  D.  404,  holding  that  ac- 
cused may  be  convicted  on  confession  alone  where  corpus  delicti  proved. 
Overcoming  Infant's  prima  facie  criminal  incapacity. 

Cited  in  Godfrey  v.  State,  31  Ala.  323,  70  A.  D.  494,  holding  that  infant's  prima 
facie  criminal  incapacity  must  be  overcome  beyond  a  reasonable  doubt. 

Cited  in  reference  note  in  37  A.  D.  242,  on  criminal  liability  of  infants. 

Cited  in  notes  in  36  L.R.A.  197,  on  criminal  liability  of  children ;  70  A.  D.  496, 
on  infant's  responsibility  for  crime;  36  L.R.A.  201,  on  presumption  as  to  liability 
of  children  for  murder;  36  L.R.A.  198,  on  prima  facie  presumption  as  to  non- 
liability of  children  criminally;  70  A.  D.  497,  on  infant's  responsibility  for  crime 
between  ages  of  seven  and  fourteen. 
Competency  of  master  as  witness  in  trial  of  slave. 

Cited  in  Spence  v.  State,  17  Ala.  192,  holding  master  of  slave  a  competent  wit- 
^Ma  in  trial  of  latter  for  capital  offense. 
Arrant  of  new  trial  after  expiration  of  term. 

Cited  in  SUte  v.  Tolla,  73  N.  J.  L.  249,  63  Atl.  338,  holding  that  court  cannot 
grant  new  trial  in  criminal  case  after  term  expires. 

7  AM.  DEC.  608,  POTTS  v.  IMIjAY,  4  N.  J.  Ij.  SSO. 
liiability  for  mallcions  prosecution  of  civil  action. 

Cited  in  Smith  v.  Michigan  Buggy  Co.  175  111.  619,  67  A.  S.  R.  242,  51  N.  E. 
569;  State,  Bitz,  Prosecutor,  v.  Meyer,  40  N.  J.  L.  252,  29  A.  R.  233;  Norcross  v. 
Otis,  31  W.  N.  C.  434,  23  Pittsb.  L.  J.  N.  S.  257;  Paul  v.  Fargo,  84  App.  Div.  9, 
82  N.  Y.  Supp.  369, — holding  that  no  action  lies  for  malicious  prosecution  of  civil 
proceeding;  Abbott  v.  Thome,  34  Wash.  692,  101  A.  S.  R.  1021,  65  L.R.A.  826,  76 
Pac.  302 ;  Supreme  Lodge  A.  P.  L.  v.  Unverzagt,  76  Md.  104,  24  Atl.  323,— holding 
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that  suit  nmst  affect  property  cr  person  to  rustain  action  for  maHcioiis  prosK*- 
tion;  Wetmore  v.  Mellinger,  64  Iowa,  741,  62  A.  R.  465,  16  S.  W.  870,  boMiag  t^ 
action  for  malicious  prosecution  will  not  lie  where  no  special  damage  is  diova; 
Wade  V.  National  Bank,  114  Fed.  377,  holdin^ir  that  action  lies  for  injuries  to  repu- 
tation and  business  from  maliciously  prosecuted  civil  suit ;  Jackson  v.  Darcy,  1  2L 
J.  Eq.  104,  holding  plaintiff  in  malicious  suit  liable  for  costs  and  expenses  aad  t» 
action  for  malicious  prosecution ;  Andrus  v.  Bay  Creek  R.  Co.  60  N.  J.  L.  10,  3$ 
Atl.  82G,  holding  that  no  action  lies  for  bringing  condemnation  proceeding  vhich 
is  discontinued;  Muldoon  v.  Rickey,  103  Pa.  110,  49  A.  R.  117,  13  W.  N.  C.  421, 
14  Pittsb.  L.  J.  N.  8.  381,  40  Phila.  Leg.  Int.  404,  holding  that  action  for  malido» 
prosecution  will  not  lie  for  malicious  ejectment  suits;  Luby  v.  Bennett,  III  Wk. 
613,  87  A.  8.  R.  807,  56  L.R.A.  261,  87  N.  W.  804,  holding  that  acUon  lies  for 
malicious  receivership  proceeding;  Pope  v.  Pollock,  46  Ohio  St.  367,  15  A.  S.  £. 
608,  4  L.R.A.  255,  21  N.  E.  356,  holding  that  malicious  proceeding  for  forcible 
entry  and  detainer  justifies  suit  for  malicious  prosecution;  Johnson  v.  King.  M 
Tex.  226,  holding  that  no  action  lies  where  attachment  was  maliciously  issued  bat 
not  levied;  Tamblyn  v.  Johnston,  62  C.  C.  A.  601,  126  Fed.  267,  holding  maliekrasiT 
suing  out  attachment  for  more  than  amount  due  actionable ;  Willard  v.  Hotawiy 
B.  k  H.  142  N.  Y.  492,  37  N.  E.  480,  holding  that  malicious  attachment  proceediiv 
justifies  action  for  malicious  prosecution;  Mitchell  v.  Silver  Lake  Lodge,  29  Or. 
294,  45  Pac.  798,  holding  omission  of  allegation  of  malice  fatal  in  action  for  wrong- 
ful attachment. 

Cited  in  reference  notes  in  86  A.  D.  215,  on  actions  for  prosecution  of  civil  suit 
or  process;  27  A.  S.  R.  303,  on  malicious  prosecution  for  arrest  or  special  griev- 
ance; 67  A.  S.  R  247,  on  arrest  or  interference  with  property  as  essential  ele- 
ment of  malicious  prosecution. 

Cited  in  notes  in  12  A.  D.  2G8;  14  A.  D.  600, — on  malicious  pro«ecntioD  of 
civil  suit;  14  A.  D.  601,  603,  on  sufiiciency  of  mere  malicious  suit  without  prob- 
able cause  to  sustain  action  for  malicious  prosecution;  44  A.  R.  346,  on  right  to 
sue  for  malicious  prosecution  though  no  arrest  or  seizure  of  property  was  made; 
93  A.  8.  R.  468,  on  seizure  of  ))erson  or  property  as  essential  to  liability  for  on- 
liciout  prosecution  of  civil  action. 

Disapproved  in  Brand  v.  Hinchmnn,  68  Mich.  500,  13  A.  S.  R  362,  36  N.  W.  664, 
holding  issue  of  attachment,  without  levy,  sufficient  to  sustain  action  for  malicioni 
prosecution. 

7  AM.  DEC.  611,  DORSET  ▼.  JACKMAN,  1  SERG.  &  R.  42. 
Recovery  off  purchase  money. 

Cited  in  Steinhauer  v.  Witman,  1  Serg.  Sl  R.  438,  holding  consideration  money 
on  sale  of  lands  not  recoverable  by  grantee  in  absence  of  apt  covenants  or  fraud  by 
grantor;  Hertzog  v.  Hertzog,  34  Pa.  418,  holding  purchaser  without  covenant  not 
entitled  to  recover  back  purchase  money  paid  though  he  may  detain  it  if  not  paid 
on  ground  of  failure  of  consideration;  Kerr  v.  Kitchen,  7  Pa.  486.  holding  thst 
mistake  as  to  effect  of  trust  deed  wiH  not  sustain  action  for  money  paid;  LigWy 
V.  Shorb,  3  Penr.  ft  W.  447,  24  A.  D.  334,  holding  that  vendee  with  knowledge  of 
defect  must  pay  where  warranty  to  make  title  good  unbroken;  Ludwick  v.  Hoat- 
zinger,  5  Watts  ft  8.  51,  holding  that  grantee  may  show  superior  title  in  another 
in  suit  for  purchase  price;  Cooper  v.  Singleton,  19  Tex.  260,  70  A.  D.  333,  boldiBf 
that  plea  to  action  for  purchase  money  must  aver  ignorance  of  defective  title  wben 
purchase  made. 

Cited  in  reference  note  in  37  A.  D.  738,  on  failure  of  title  as  ground  for  re- 
lief against  payment  of  purchase  money. 
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^  Deficient  quantity. 

Cited  in  Farmers'  &,  M.  Banlc  ▼.  Galbraith,  10  Pa.  490,  51  A.  D.  498,  denying 
right  of  grantee  to  recover  for  deficient  quantity  in  absence  of  fraud. 
^  Purchaser  by  qaltclalm  deed. 

Cited  in  McDonough  v.  Martin,  88  Ga.  675,  18  L.R.A.  343,  16  S.  E.  59;  Baldwin 
V.  LeRoy,  Fed.  Cas.  No.  800a;  Stewart  v.  Crosby,  50  Me.  130, — ^holding  that 
^antee  in  quitclaim  deed  cannot  recover  purchase  money  if  title  fails;  Earle  v. 
DeWitt,  6  Allen,  520  (dissenting  opinion),  on  right  of  grantee  in  quitclaim  deed 
to  recover  purchase  money  where  title  fails. 
Measure  off  damages. 

Cited  in  Malaun  v.  Ammon,  1  Grant,  Cas.  123  (dissenting  opinion),  on  measure 
of  damages  for  breach  of  contract  to  convey  land  for  services. 
Scope  off  statutory  covenant  created  by  words  "grant/*  etc. 

Cited  in  Whitehill  v.  Gotwalt,  3  Penr.  k  W.  313;  Ake  v.  Mason,  101  Pa.  17,  12 
W.  N.  C.  210,  39  Phila.  Leg.  Int.  441,  13  Pittsb.  L.  J.  N.  S.  139;  Winston  v. 
Vaughan,  22  Ark.  72,  76  A.  D.  418, — holding  that  statutory  covenant  created  by 
words  "grant"  etc.,  applies  only  to  acts  of  grantor. 
Implied  warranty. 

Cited  in  People's  Bank  v.  Kurtz,  15  Phila.  136,  38  Phila.  Leg.  Int.  64  (affirmed 
in  99  Pa.  344,  44  A.  R.  112) ,  holding  that  warranty  is  not  to  be  inferred  from  mere 
sale;  McCoy  v.  Artcher,  3  Barb.  323,  holding  that  warranty  of  title  is  implied  in 
sale  of  chattel. 

Cited  in  reference  note  in  54  A.  D.  505,  on  implied  warranty  of  title  in  sale  of 
land. 

Cited  in  note  in  62  A.  D.  463,  on  implied  warranty  of  title  on  sale  of  chattel. 
Statutory  necessity  for  acknowledgment  off  sheriff's  deed. 

Cited  in  Roads  v.  Symmes,  1  Ohio,  281,  13  A.  D.  621,  holding  acknowledgment  in 
court  of  sheriff's  deed  indispensable,  under  statute. 

7  AM.  DEC.  617,  WATSON  v.  BIOREN,  1  SERG.  &  R.  227. 
Right  off  way  over  another's  land. 

Cited  in  reference  notes  in  16  A.  D.  417,  on  right  of  way  over  another's  land;  100 
A.  D.  117,  on  right  of  way  as  appurtenant  to  land. 

Cited  in  note  in  13  A.  D.  747,  as  to  when  way  by  necessity  arises. 
DiTlaion  of  appurtenant  tract  as  affecting  rights  In  easement. 

Cited  in  Lansing  v.  Wiswall,  5  Denio,  213,  holding  that  appurtenant  right  of 
way  attaches  to  each  parcel  of  tract;  Underwood  v.  Carney,  1  Cush.  285,  holding 
same  as  to  parts  of  tract  upon  division;  March-Brownback  Stove  Co.  v.  Evans,  9 
Pa.  Super.  Ct.  597,  holding  same  as  to  each  part  of  land  conveyed;  Walker  v. 
Gerhard,  9  Phila.  116,  30  Phila.  Leg.  Int.  108,  holding  that  right  of  way  attaches 
to  part  of  appurtenant  lot  added  to  another  lot;  Myers  v.  Birkey,  5  Phila.  167, 
20  Phila.  Leg.  Int.  150,  holding  that  alley  rights  attach  to  part  of  appurtenant 
tract  conveyed;  Henrie  v.  Johnson,  28  W.  Va.  190,  holding  that  owner  of  half  domi- 
nant estate  cannot  cross  other  half  to  reach  right  of  way ;  May  v.  Smith,  3  Mackey, 
65,  holding  that  alley  is  not  appurtenant  to  part  of  tract  not  bordering  thereon; 
Dawson  v.  St.  Paul  F.  &  M.  Ins.  Co.  15  Minn.  1.36,  Gil.  102,  2  A.  R.  109,  holding 
that  easement  in  street  does  not  pass  with  portion  of  tract  not  bordering  thereon. 

Cited  in  reference  note  in  57  A.  D.  726,  on  apportionment  of  easement  of  way  on 
division  of  dominant  estate. 
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Cited  in  flutes  in  0  L.R.A.  260,  on  estate  created  by  dedicatioii  of  land  to  p^bfie 
use;  59  L.RJL  898,  on  right  of  owner  to  sue  for  damming  bade  water  of  streaa. 
Nature  and  extent  of  easement  In  street  or  allej. 

Cited  in  Lewis  v.  Carstairs,  6  Whart.  193,  holding  that  appurtenant  alky  caanot 
be  extended  to  other  loto;  Carrier  v.  Howes,  103  CaL  431,  37  Pae.  521,  holdiagthsi 
right  of  way  ''to  and  from"  lot  gives  right  throogh  whole  alley;  Tiinkenhnfcer  t. 
Graybill,  80  Va.  835,  holding  that  fixed  way  of  necessity  cannot  be  ahandowrd  and 
another  demanded  for  coaTenience;  Cahill  ▼.  Layton,  57  Wis.  600,  46  A.  R.  46, 11 
N.  W.  1,  holding  that  roadway  maintained  to  reach  rear  of  buildings  is  not  a  pah- 
lic  highway;  Comstock  t.  Sharp,  106  lOch.  176,  64  N.  W.  22,  holding  that  fee  a 
street  may  be  sold  without  conTeying  apportenant  land;  Ehret  ▼.  Gnnn,  166  Pl 
384,  31  Atl.  200  (affirming  35  W.  N.  a  291,  3  Pa.  Dist.  R.  311 ),  <m  attachii^  of 
alley  rights  to  land  conveyed  before  alley  laid  oni. 
To  whom  b^ieftts  of  easement  extend. 

ated  in  Tide  Water  Canal  Co.  ▼.  Archer,  9  Gill  4  J.  479,  holding  that  reserva- 
tion of  water  right  passes  to  grantor's  heirs;  Taylor  ▼.  Dyches,  69  Ga.  455,  holdiaK 
that  reservation  of  alley  for  grantor's  and  grantee's  use  inures  to  benefit  of  snfasc- 
quent  grantee;  Garrison  v.  Rudd,  19  IIL  568,  holding  that  reserved  right  of  way, 
being  personal,  cannot  be  disposed  of;  Hoosier  Stone  Co.  v.  Malott,  130  Ind.  21, 
29  X.  E.  412,  denying  right  of  grantee  of  right  of  way  to  permit  another  to  use  it 

Distinguished  in  Re  Private  Road,  1  Ashm.  (Pa.)  417,  holding  that  right  of  wsj 
extends  only  to  grantees. 
Form  of  action  for  Interferenoe  with  easement  hy  grantor. 

Cited  in  Horn  v.  Miller,  136  Pa.  640,  9  LJLA.  810,  20  AtL  706,  27  W.  N.  C,  115, 
48  Phila.  Leg.  Int  35;  Lindeman  v.  Lindsey,  69  Pa.  93,  8  A.  R.  219,  3  Legal  Gsx 
251,  28  Phila.  Leg.  Int  277, — holding  case  is  appropriate  remedy  for  diversion  of 
water  by  grantor. 

7  AM.  DEC.  610,  BARTON  t.  BAKER,  1  SERG.  A  R.  SS4. 
Necessity  of  demand  and  notice. 

Cited  in  C^tlin  v.  Jcmes,  1  Pinney  (Wis.)  130,  holding  that  fsilnre  to  pfOft 
notice  of  dishonor  disdiaiges  indorser;  Perry  v.  Green,  19  N.  J.  L.  61,  38  A  D. 
536,  holding  indorser  of  demand  note  discharged  fay  failure  to  use  doe  dihgoHe 
against  maker;  Williams  v.  Bn^t,  10  Watts,  111,  holding  demand  and  notice  na- 
necessary  to  charge  indorser  who  extended  time  of  payment;  Commercial  Bank  v. 
Hughes,  17  Wend.  94,  holding  drawer  liable,  though  demand  and  notice  omitted, 
where  no  damage  resulted. 

Cited  in  notes  in  23  A.  D.  504;  28  A.  D.  299,— on  waiver  of  demand  and  notice 
1^  indorser;  4  A.  D.  49,  on  waiver  of  demand  and  notice  of  nonpayment. 

Distinguished  in  Juniata  Bank  v.  Hale,  16  Serg.  k  R.  157,  16  A.  D.  558,  holdiag 
that  administration  on  maker's  estate  by  indorsers  does  not  dispense  with  notice. 
—  When  maker  Is  Insolvent. 

Cited  in  Adams  v.  Torbert,  6  Ala.  865;  Wilson  v.  Senier,  14  Wis.  380, — boMi^ 
indorser  entitled  to  notice  of  dishonor  though  maker  insolvent;  Prentiss  v.  Daniel- 
son,  5  Conn.  175,  13  A.  D.  52,  holding  that  lack  of  diligence  against  maker  dis- 
charges indorser  though  maker  bankrupt 

Cited  in  reference  notes  in  43  A.  D.  248,  on  insolvency  of  maker  of  note  as  sf- 
fecting  necessity  for  notice  to  indorser :  7  A.  D.  256,  on  insolvency  of  maker  of  note 
as  excuse  for  failing  to  give  due  notice  of  nonpayment. 

Distinguished  in  Gibbs  v.  Cannon,  9  Serg.  A  R.  198,  11  A.  D.  699,  holdiif 
guarantor  of  note  not  prejudiced  by  want  of  notice  of  nonpa}'ment  when  maker  sr 
indorser  insolvent. 
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» l^licn  indorscr  is  partially  secured. 

Cited  in  Brandt  v.  Mickle,  28  Md.  436,  holding  demand  and  notice  not  dispensed 
with  by  partial  assignment  by  maker  to  indorser;  Watkins  v.  Crouch,  6  Leigh, 
S22,  holding  demand  necessary  to  charge  indorser  although  partly  secured  by 
Irawer's  deed  of  trust;  Bank  of  State  v.  Myers,  1  Bail.  L.  412,  holding  notice  of 
ion  payment  unnecessary  to  charge  indorser  who  takes  security  from  maker; 
iValker  v.  Brungard,  13  Smedes  &,  M.  723,  holding  secured  indorser  not  discharged 
t>y  lack  of  protest  and  notice;  Walker  v.  Walker,  7  Ark.  542,  holding  that  in- 
lemnity  of  second  by  first  indorser  dispenses  with  demand  and  notice  to  second. 

Cited  in  note  in  39  A.  D.  96,  98,  on  waiver  of  demand  and  notice  by  inking  secur- 

ty. 

Distinguished  in  Wilson  v,  Senier,  14  Wis.  380,  holding  demand  and  notice  not 
lispensed  with  by  indorser  taking  mortgage  on  drawer's  property. 
—  "Wliere  security  covers  all  debtor's  estate. 

Cited  in  Moses  v.  Ela,  43  N.  H.  557,  82  A.  D.  175,  holding  indorser  entitled  to 
notice  though  indemnified  by  mortgage  on  all  maker's  property;  Walters  ▼.  Mun- 
roe,  17  Md.  154,  77  A.  D.  328,  holding  notice  necessary  where  all  maker's  property 
transferred  to  indorser,  also  creditor,  after  maturity;  Mechanics'  Bank  v.  Gris- 
wold,  7  Wend.  165,  holding  indorser,  assignee  of  maker's  estate,  not  discharged  by 
omission  of  demand  and  notice;  Stephenson  v.  Primrose,  8  Port.  (Ala.)  155,  33 
A.  D.  281,  holding  indorser  who  takes  assignment  of  drawer's  estate  not  entitled  to 
notice  of  dishonor;  Duvall  v.  Farmers*  Bank,  9  Gill  A  J.  31,  holding  demand  un- 
necessary where  all  drawer's  property  transferred  to  indorser,  though  insufficient 
to  cover  note. 
liiability  of  nominal  partner  to  whom  credit  was  not  given. 

Cited  in  Benedict  v.  Davis,  2  McLean,  347,  Fed.  Gas.  No.  1,293,  holding  that 
creditor  cannot  recover  from  nominal  partner  to  whom  credit  was  not  given. 
Judgrment  against  some  partners  as  bar  to  suit  against  all. 

Cited  in  Union  Bank  v.  Hodges,  11  Rich.  L.  724  (dissenting  opinion),  on  right 
to  sue  all  partners  where  judgment,  unsatisfied,  previously  recovered  against  some. 
What  must  be  pleaded  and  proved. 

Cited  in  Patton  v.  McFarlane,  3  Penr.  &  W.  419,  holding  that  eviction  or  equiva- 
lent must  be  pleaded  and  proved  in  action  on  covenant  of  title. 

7  AM.  DEC.  624,  CHRIST  v.  DIFFENBACH,  1  SERG.  &  R.  464. 
Parol  evidence  to  change  effect  off  writing. 

Cited  in  Henderson  v.  Thompson,  52  Ga.  149,  holding  parol  evidence  admissible 
to  vary  written  contract  where  agreed  condition  fraudulently  kept  out  of  paper; 
Oliver  v.  Oliver,  4  Rawle,  141,  26  A.  D.  123,  holding  evidence  of  parol  agreement 
upon  faith  of  which  contract  executed,  admissible;  Hill  v.  Ely,  5  Serg.  &,  K.  363, 
9  A.  D.  376,  holding  parol  evidence  admissible  to  restrain  effect  of  indorsement 
of  note;  Caulk  v.  Everly,  6  Whart.  303,  same  as  to  agreement  to  repair  though 
lease  in  writing;  Renshaw  v.  Gans,  7  Pa.  117,  same  as  to  understanding  that  con- 
veyance was  to  be  subject  to  quit  rents;  Lippincott  v.  Whitman,  83  Pa.  244,  3  W. 
N.  C.  313,  34  Phila.  Leg.  Int.  321,  same  as  to  agreement  that  mortgage  for  one 
year  would  not  be  enforced  for  three  years;  Gump's  Appeal,  65  Pa.  476,  27 
Phila.  Leg.  Int.  326,  same  as  to  agreement  to  pay  interest  omitted  from  writing 
by  mistake;  Overton  v.  Tracey,  14  Serg.  &  R.  311,  same  as  to  evidence  uf  guaranty 
of  mortgage  debt;  Mackey  v.  Brownfield,  13  Serg.  &  R.  239,  same  as  to  evidence 
that  mortgagor  did  not  receive  face  amount  of  mortgage;  Morrison  v.  Morrison, 
6  Watts  A  8.  516,  same  as  to  evidence  to  vary  written  terms  of  auction  sale  of 
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tions  for  purchase,  on  question  of  quantitj  of  land  conveyed;  woltord  v.  Uernng- 
ton,  74  Pa.  311,  15  A.  R.  548,  1  Legal  Cliron.  369,  30  Phila.  Leg.  Int.  380,  same 
as  to  evidence  to  establish  trust  against  purchaser  at  sheriflTs  sale;  Palangue  v. 
Ouesnon,  15  La.  311,  same  as  to  evidence  to  show  error  in  description  of  lot; 
Heagy  v.  I'niberger,  10  Serg.  k  R.  339,  holding  parol  evidence  inadmissible  to 
contradict  provision  against  guaranty  in  single  bill;  Dixon  v.  Witte,  4  W.  N.  C. 
213.  same  as  to  evidence  of  prior  parol  agreement  not  to  engage  in  business; 
Hair  v.  lot  Brouse,  10  Ala.  548,  same  as  to  evidence  of  representation  as  to  medium 
of  payment  made  before  contract  executed;  Martin  v.  Berens,  67  Pa.  459,  28 
Phila.  Le^.  Int.  69,  same  as  to  evidence  of  subsequent  parol  understanding  vary- 
in^ir  term  of  lease;  Stub  v.  Stub,  3  Pa.  Si.  251,  same  as  to  evidence  of  implied 
limitation  upon  eiTect  of  term  of  bond;  Gosens  v.  Stevenson,  5  Serg.  ft  R.  421, 
hamp  an  to  evidence  to  add  to  lease  covenant  to  deliver  quiet  possession;  Blay 
V.  Babcocl>%  4  Ohio,  334,  same  as  to  evidence  to  vary  contract  for  transportaticm 
contained  in  bill  of  lading. 

Cited  in  reference  notes  in  1  A.  D.  257,  on  parol  evidence  as  to  written  instru- 
ment; 53  A.  D.  187,  on  parol  evidence  to  add  to,  vary,  or  explain  contracts,  and 
other  writings;  52  A.  S.  R.  884,  on  parol  evidence  to  show  a  covenant  omitted 
from  written  lease;  57  A.  D.  606,  on  parol  evidence  to  show  mistake  in  written 
instruments;  26  A.  D.  126,  on  parol  evidence  to  establish  fraud  in  written  agree- 
ment :  41  A.  D.  505,  on  parol  evidence  to  prove  fraud  or  duress. 

Cited  in  notes  in  8  A.  D.  711,  on  parol  evidence  as  to  written  instruments;  6 
L.R.A.  46;  11  E.  R.  C.  227,— on  parol  evidence  to  show  mistake  in  written  con- 
tract; 7  A.  D.  626,  on  parol  evidence  to  reform  or  set  aside  written  instrument; 
1 1  L.R.A.  377,  on  equitable  relief  from  mistake  in  deed. 

Di^tingiiifthed  in  Blakeslee  v.  Blakeslee,  22  Pa.  237,  holding  parol  promise  to 
<*onvov  additional  land  ineffectual. 

Disapproved  in  Wilson  v.  Deen,  74  N.  T.  531,  excluding  evidence  of  parol  agree- 
ment covering  matter  not  mentioned  in  lease;  Dehner  v.  McGrorerty,  23  Lane.  L. 
Rev.  139,  9  Del.  Co.  Rep.  511,  excluding  previous  parol  agreement  to  repair  in- 
consistent with  term  of  lease. 

7  A.M.  DEC.  626,  STEIGLEMAN  ▼.  JEFFRIES,  1  SERG.  A  R.  477. 
When  set-oir  and  counterclaim  allowable. 

Cited  in  Price  v.  Lewis,  17  Pa.  51,  55  A.  D.  536,  holding  evidence  of  fraudulent 
reproHon  tat  ions  in  suit  for  purchase  price,  admissible;  Leech  v.  Baldwin,  5 
Watts,  446,  holding  that  damages  to  goods  may  be  deducted  in  suit  for  price  of 
transportation;  Shaw  v.  Badger,  12  Serg.  ft  R.  275,  holding  that  damages  for 
breach  by  plaintiff  may  be  set  off  in  action  ew  contractu;  Eckel  v.  Murphey,  15 
Pa.  488.  53  A.  D.  607;  Norton  v.  Rooker,  1  Pinney  (Wis.)  195,  Burnett  (Wis.) 
33. — holding  that  in  suit  on  note  damages  may  be  deducted  for  plaintiff's  breach 
of  contract:  Hubler  v.  Tamney,  5  Watts,  51,  holding  that  unliquidated  damages 
arising  in  same  transaction  may  be  set  off  in  action  of  debt;  Warner  v.  Caulk, 
3  Whart.  193.  allowing  tenant's  counterclaim  for  breach  of  covenant  only  as  to 
period  for  which  rent  claimed;  Kvans  v.  Gray,  12  Mart.  (La.)  475,  on  deducting 
damnges  for  breach  of  warranty  in  suit  for  price;  Nickle  v.  Baldwin,  4  Watts  k 
S.  290,  allowing  set-off  for  breach  of  contract  in  suit  for  price  of  goods:  Carmen 
V.  Franklin  F.  Ins.  Co.  6  Watts  A  S.  155,  allowing  counterclaim  for  breach  of 
contract  in  suit  on  note:  Domestic  Sewing  Mach.  Co.  v.  Saylor,  86  Pa.  287,  5 
W.  N.  C.  286,  allowing  set-off  for  breach  of  suretyship  contract  in  suit  for  price 
of  goods;  Patterson  v.  Hulings,  10  Pa.  506,  allowing  lessee  to  show  damages 
resulting  from  failure  to  deliver  premises  according  to  lease;  Peterson  v.  Haight, 
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Miles  (Pa.)  250,  on  right  to  set  up  conversion  by  landlord  in  proceeding  to 
Kjover  rent;  Fessler  v.  Love,  43  Pa.  313,  allowing  set-off  for  failure  of  plaintiff 
>  completely  perform  contract;  Snyder  v.  Rainey,  198  Pa.  350,  47  Atl.  998, 
llowing  set-off  although  plaintiff  failed  to  prove  contract  sued  on;  Dushane  v. 
enedict,  120  U.  S.  030,  30  L.  ed.  810,  7  Sup.  Ct.  Rep.  090,  allowing  counterclaim 
tr  breach  of  warranty  in  suit  on  contract  of  sale;  ^lorgan  v.  Bank  of  North 
merica,  8  Serg.  &  R.  73,  11  A.  D.  575,  sustaining  right  of  bank  to  refuse  to 
ansfer  shares  until  indebtedness  of  stockholder  paid;  Kline  v.  Wood,  9  Serg.  k 
.  294,  on  amount  in  controversy  in  action  for  breach  of  warranty  on  sale  of 
3rse;  Government  Nat.  Bank  v.  Lucas,  1  Legal  Chron.  321,  5  I^egal  Gaz.  338, 
?nying  right  to  set  off  tortious  claim  not  growing  out  of  transaction  in  suit; 
eck  V.  Shener,  4  Serg.  &  R.  249,  8  A.  D.  700,  holding  that  negligence  may  be 
lown  under  plea  of  nonassumpsit  in  action  for  services  rendered;  Qogel  v. 
acoby,  5  Serg.  &  R.  117,  9  A.  D.  339,  denying  right  to  set  off  damages  for  mis- 
tasanoe  in  suit  on  contract. 

Cited  in  reference  notes  in  9  A.  D.  344,  on  right  of  set-off;  45  A.  D.  137,  as  to 
hat  demands  are  subject  to  set-off;  13  A.  D.  379,  on  failure  of  consideration  as 
efense;  30  A.  D.  Oil,  on  mitigation  of  damages  in  action  for  price  of  goods. 

Cited  in  note  in  54  A.  D.  140,  on  vendee's  remedies  for  breach  of  warranty  of 
uality. 

Distinguished  in  McQuaide  v.  Stewart,  48  Pa.   198,  22  Phila.  Leg.  Int.  28, 
enying  right  to  set  off  rent  in  mechanics'  lien  proceeding. 
ty  and  against  assignee. 

Cited  in  Stephens  v.  Qilberton  Coal  Co.  1  Legal  Chron.  R.  230,  alk>wing  defend- 
nt  to  set  off  judgment  against  plaintiff,  assigned  to  him;  Gochenauer  v.  Cooper, 
'  Serg.  Sl  R.  187  (dissenting  opinion),  on  right  to  show  transfer  of  principal  to 
nnuitant  in  suit  by  assignee  for  annuity;  Filbert  v.  Hawk,  8  Watts,  443, 
lolding  that  assignment  of  judgment  cannot  defeat  defendant's  right  of  counter- 
laim  against  it;  Dry  v.  Filbert,  2  Woodw.  Dec.  134,  holding  that  full  amount  of 
udgment  may  be  set  off,  though  purchased  for  less. 
^ndltlons  precedent  to  rescission  or  defense  of  breach. 

Cited  in  Pittsburgh  k  N.  A.  Tump.  Road  Co.  v.  Com.  2  Watts,  433,  holding  that 
o  rescind  contract  and  recover  consideration  commonwealth  must  place  vendor  in 
^fatu  quo;  Ferguson  v.  Oliver,  8  Smedes  k  M.  332,  denying  necessity  to  show 
ibandonment  of  ownership  where  defense  is  breach  of  warranty. 

Cited  in  notes  in  54  A.  D.  140,  on  right  to  rescind  contract  of  sale    for  breach 
>f  warranty;  40  A.  D.  331,  as  to  whether  goods  must  be  returned  or  tendered  to 
>btain  right  to  recoup  on  action  for  price. 
Necessity  of  performance  by  party  claiming  under  contract. 

Cited  in  Martin  v.  Schoenberger,  8  W.  &  S.  307,  requiring  plaintiff  to  aver  and 
[>rove  performance  in  suit  on  contract. 
Plea  of  payment  — As  admission. 

Cited  in  Roop  v.  Brubacker,  1  Rawle,  304,  holding  that  plea  of  payment  does 
not  admit  averments  of  declaration. 
—  What  admissible  under. 

Cited  in  Murran  v.  Plymouth  Coal  Co.  13  Luzerne  Leg.  Reg.  217,  holding  proof 
of  bargains  arising  out  of  same  transaction  and  resulting  in  damage  admissible 
under  plea  of  payment. 

Am.  Dec.  Vol.  1.— 81. 
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7  AM.  DEC.  tSt,  SCOTT  t.  PRICE,  S  SERG.  Sk  B.  ftt. 
ConstrwcUon  and  yalidltj  of  derlses  and  bequests. 

Cited  in  Kelly  v.  Kelly,  8  Kulp,  362,  holding  that  words  may  be  snppficd  c 
transferred  to  effectuate  testator's  intention;  Menoher*s  Estate,  18  Pa.  Sops 
Ct.  335;  Beltshoover  ▼.  Costen,  7  P&.  13;  Doebler's  Appeal,  64  P^  9,  2  FhOt 
L^.  Gax.  41, —  oonstruing  ''or^  as  ''and"  to  effectuate  testator's  iateataaa: 
Johnson  v.  Morton,  10  Pa.  245,  holding  that  survivorship  refers  to  testator's  desu 
in  devise  for  life,  remainder  to  dau^ters  or  survivor;  Hancock  t.  Butler,  21  Ta 
804,  holding  that  ''lawful  issue"  in  remainder  are  words  of  purchase. 

Cited  in  refermoe  note  in  67  A.  D.  453,  on  life  estates  in  personal  propcrtr. 
*  EzecntofT  devise  and  limttatlons  over. 

Cited  in  Deihl  v.  King,  6  Seig.  4  R.  29,  9  A.  D.  407,  holding  esecatory  de^at 
restricted  to  death  of  first  taker  valid;  Baf^  v.  Rapp,  6  Pa.  45,  boldii^  excaHsfr 
devise  of  money  restricted  to  death  of  first  taker  valid;  Gerhard's  Sstate,  199  Fk. 
253,  28  Atl.  684,  on  effect  of  limiUtion  after  life  tenuMgr  to  k«stee's  heiis,  wmt 
if  none,  to  revert 

Cited  in  reference  notes  in  22  A.  D.  198,  on  ezeeat<»y  deviaes;  28  A.  D.  4i&. 
as  to  when  limitatioa  over  not  too  remote. 

Cited  in  notes  in  23  £.  R.  C.  74,  on  validity  of  gift  over  after  abaolnte  gift: 
48  A.  D.  568,  on  limitations  over  if  devisee  die  "under  twenty-one  or  vrithont  wmt" 
or  '^mder  twenty-one  and  without  issue." 
^Tested  and  contingent  estates. 

Cited  in  Darden  v.  Bum,  6  Ala.  362,  holding  that  legatee  takes  absolute  sitili 
where  limitation  over  is  if  ''no  legal  heirs  of  body;"  Bowman  v.  Loqg.  23  Ga 
242,  holding  that  beqnest  with  limitation  over  if  legatee  dies  before  given  i^ 
creates  vested  estate;  Pyle's  Appeal,  102  Pa.  317,  13  W.  N.  C.  262,  40  Phila.  Lcf. 
Int.  241,  holding  that  oontiogent  bequests  after  life  estate  beoome  absofaite  spa 
happening  of  contingent. 

Cited  in  rilerence  notes  in  19  A.  D.  394;  26  A.  D.  75;  37  A.  D.  461,— on  vks 
vested  legacies  are  given  by  will;  41  A.  D.  740;  4  A.  a  R.  692,— as  to  wte 
legacy  is  vested. 

Distinguished  in  Train  v.  Fisher,  15  Serg.  ft  R.  145,  holding  that  kgatee  taka 
absolute  estate  if  limitation  over  is  on  default  of  issue. 
Creation  of  remainders  in  ohatteJs. 

.  Cited  in  Kirkpatrick  v.  Davidson,  2  Ga.  297;  Hudson  v.  Wadsworth,  8  Cosa 
348, — holding  that  estate  in  remainder  may  be  created  in  chatteb;  Bioughtas  t. 
West,  8  6a.  248,  holding  that  deed  of  tntft  may  create  remainder  in  chosw  is 
action;  Crawford  v.  Clark,  110  Ga.  729,  36  a  E.  404,  holding  that  remaisden 
may  be  created  in  money. 
Rights  and  liabilities  of  Ufe  tenant  of  chattels. 

ated  in  Matter  v.  Fetterhoff,  1  PMirson  (Pa.)  238,  holding  life  tenant  eatiM 
only  to  interest  where  principal  reverts  upon  death  without  issue;  Hooacr  r. 
Ruffner,  18  W.  Va.  244,  denying  right  to  require  security  from  life  teasat  d 
chattels. 

7  AM.  DEC.  632,  COM.  v.  8HARPI4ESS,  S  SERG.  tk  B.  91. 
Offenses  punishable  as  against  public  morals. 

Cited  in  State  v.  Chandler,  2  Harr.  (Del.)  553,  holding  blasphemy  panisbilli 
under  Delaware  Constitution  as  a  crime  against  society ;  State  v.  Neaae,  44  Or. 
433,  80  Pac  897 ,  holding  that  keeping  a  common  gaming  house  is  indictable  waks 
statute  prohibiting  acts  injurious  to  public  morals;  Updegraph  v.  Com.  11  Seff. 
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under  eommon  law  of  Pennsylvania. 

—  Obscenity  and  sexual  offenses. 

Cited  in  State  y.  Appling,  25  Mo.  316,  62  A.  D.  469,  holding  using  obacene 
language  punishable  at  common  hiw;  State  y.  Andrews,  35  Or.  388,  58  Pac.  765, 
holding  that  exhibition  of  obscene  pictures  cannot  be  *'in  regular  course  of 
business;"  Timmons  v.  United  States,  30  C.  C.  A.  74,  54  U.  8.  App.  582,  holding 
that  an  "obscene,  lewd,  and  lasciyious"  letter  is  "indecent"  under  statute; 
United  States  y.  Males,  51  Fed.  41,  holding  words  which  do  not  excite  lust  not 
"obscene,  lewd,  or  lascivious;"  Willis  v.  Warren,  1  Hilt.  590;  Re  Bucks  County 
Prison,  16  Pa.  Co.  Ct.  669, — holding  exhibition  of  obscene  picture  or  carving 
indictable  at  common  law;  Com.  v.  Spratt,  14  Phila.  366,  37  Phila.  Leg.  Int  234, 
holding  indecent  exposure  of  the  person  a  oommon-law  offense;  Com.  v.  Schoen, 
26  Pa.  Super.  Ct.  211,  holding  frequenting  a  bawdyhouse  an  indictable  offense; 
Smith  v.  Com.  24  Phila.  Leg.  Int.  172  (dissenting  opinion),  as  to  soliciting  a 
married  woman  to  commit  adultery  being  indictable  offense. 

Cited  in  reference  note  in  64  A.  S.  R.  207,  on  making  and  selling  obscene 
pictures. 

Cited  in  notes  in  24  LJLA.  110,  on  unlawfulness  of  indecent  pictures;   107 
A.  8.  R.  226,  on  acts  of  indecent  or  obscene  character  as  public  nuisance. 
Snfllclency  of  indictment. 

Cited  in  Barker  v.  Com.  19  Pa.  412,  holding  that  indictment  for  uttering  scan- 
dalous words  need  not  aver  that  offense  was  a  common  nuisance. 

—  For  obscenity. 

Cited  in  United  States  y.  Bennett,  16  Blatchf.  338,  Fed.  Cas.  No.  14,671; 
People  y.  Kaufman,  14  App.  Div.  306,  43  N.  Y.  Supp.  1046,  12  N.  Y.  Crim.  Rep. 
264, — ^holding  that  indictment  may  omit  matter  which  grand  jury  asserts  is 
too  indecent  for  recital ;  Com.  v.  Havens,  6  Pa.  Co.  Ct.  545,  holding  that  indictment 
for  selling  obscene  magazine  need  not  set  out  the  offensive  words ;  Thomas  v.  State, 
103  Ind.  419,  2  N.  E.  808;  State  v.  Smith,  17  R.  1.  371,  22  Atl.  282,— holding 
that  indictment  may  omit  obscene  matter  which  grand  jury  avers  would  be  offen- 
sive to  court;  Rosen  v.  United  States,  161  U.  S.  29,  40  L.  ed.  606,  16  Sup.  Ct 
Rep.  434,  upholding  indictment  for  mailing  obscene  paper  although  omitting 
indecent  matter  as  not  proper  to  be  spread  on  records. 

Citid  in  reference  note  in  60  A.  8.  R.  386,  on  indictment  for  exhibiting  obscene 
picture. 

Distinguished  in  People  y.  Hallenbeck,  52  How.  Pr.  602,  2  Abb.  N.  C.  66, 
holding  indictment  which  merely  describes  paper  as  obscene  insufficient. 

7  AM.  DEC.  6S8,  KINGSTON  v.  WHARTON,  2  SERG.  &  R.  208. 
Effect  of  promise  by  bankrupt  on  discharge  — Before  discharge. 

Cited  in  Serow  v.  Wilmarth,  7  Allen,  463,  83  A.  D.  701,  holding  written  promise 
to  pay  debt  before  insolvency  proceedings  and  before  discharge,  valid  and  binding; 
Merchants'  ft  M.  Bank  v.  May,  2  Del.  Co.  Rep.  215,  holding  that  discharge  in 
bankruptcy  does  not  discharge  judgment  on  bankrupt's  note  waiving  bankruptcy 
laws. 

Annotation  cited  in  Re  Ekins,  6  Fed.  170,  holding  bankrupt's  promise  to  pay, 
provided  creditor  assent  to  discharge,  sufficient  obligation  to  defeat  discharge. 

Cited  in  reference  note  in  42  A.  R.  61,  on  new  promise  by  bankrupt  to  pay 
made  pending  bankrupt  proceedings. 

Distinguished  in  Nelson  v.  Stewart,  54  Ala.  116,  25  A.  R.  660,  holding  that 
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Rt  limbic  to. 

Oi^«d  in  Beyan  y.  Bank  of  United  States,  4  Whart.  301,  33  A.  D.  64,  holding 
d<s>«  liable  for  general  average,  where  ship  became  ice  bound  and  stranded,  and 
»  specie  was  taken  ashore  over  the  ice  and  forwarded  overland  to  destination, 
:m^r  portions  of  the  cargo  being  later  reshipped  in  original  vessel ;  Mutual  Safety 
B-  Co.  V.  The  George,  Olcott,  167,  Fed.  Cas.  No.  9,982,  decreeing  that  freight  of 
-«<5lced  ship  be  contributed  for  at  its  gross  value  and  that  the  freight  saved  also 
ra-t^Tibute  at  its  gross  value;  Nelson  v.  Belmont,  5  Duer,  310,  holding  freight  not 
Ll>Be  to  contribute  where  vessel  is  not  subject  of  general  average. 
O^lted  in  note  in  14  E.  R.  C.  421,  as  to  general  average  contribution  from  owners 
^:Argo  where  shipowner  pays  claim  of  salvage  for  preservation  of  ship  and 

"^/"mlue  of  ship  for. 

O^ited  in  Mutual  Safety  Ins.  Co.  ▼.  The  George,  Olcott,  167,  Fed.  Cas.  No.  9,982, 
>lcliiig  that  value  of  ship  for  general  average  is  to  be  estimated  at  value  at  port  of 
sp«rture  with  deduction  for  wear  and  tear  on  voyage;  Meeker  v.  Klemm,  11  La. 
wm^TOL.  104,  holding  that  valuation  of  ship  in  policy  cannot  be  assumed  as  arbitrary 
a-sJs  of  apportionment  of  general  average  contribution,  where  disputed  and  dis- 
-^^ited  by  satisfactory  evidence. 

^ftsen  pro  rata  freight  or  hire  is  due  Tesael.  ^ 

Cited  in  Adams  v.  Haught,  14  Tex.  243;  Rossiter  v.  Chester,  1  Dougl.  (Mich.) 
34, — holding  freight  pro  rata  iiineris  due  where  owners  of  cargo  volun- 
a,jrily  accept  delivery  at  intermediate  port;  Richardson  v.  Young,  38  Pa.  169, 
olding  freight  pro  rata  itineria  cannot  be  claimed  by  shipowners  where  delivery 
»  prevented  by  peril  of  sea,  and  damaged  cargo  is  sold  without  notice  to  shippers ; 
*lme  Nathaniel  Hooper,  3  Sumn.  542,  Fed.  Cas.  No.  10,032,  holding  no  freight  to  be 
^se  on  damaged  sugars  sold  at  intermediate  port  into  which  wrecked  vessel  was 
flklcen;  Coffin  v.  Storer,  5  Mass.  252,  4  A.  D.  54,  holding  that  where  vessel  is 
klxed  for  voyage  and  wrecked,  cargo  being  forwarded  to  agreed  port  of  delivery, 
lire  must  be  paid  less  expense  of  forwarding. 

Cited  in  reference  note  in  30  A.  D.  718,  on  right  to  freight  pro  rata  %tiner%9 
vliere  owner  voluntarily  receives  goods  at  intermediate  port. 

Cited  in  notes  in  60  A.  D.  153,  on  freight  pro  rata  itineris;  12  E.  R.  C.  368, 
>vi  right  to  freight  where  vessel  is  unable  to  complete  voyage. 

7    AM.  DEC.  tSS,  DfiARTH  t.  WnXIAMSON,  S  SERG.  A  R.  4t8. 
CTonstmction  of  agreement  to  convey  land. 

Cited  in  Whitehurst  v.  Boyd,  8  Ala.  375,  holding  that  where  purchase  money  de- 
pends on  good  title,  conveyance  is  condition  precedent;  Beach  v.  Steele,  12  N.  H. 
82,  holding  that  vendor  must  have  title,  to  convey  by  warranty  deed;  Romig  v. 
Romig,  2  Rawle,  241,  holding  deed  of  unpatented  land  insufficient  to  support  con- 
sideration under  agreement  to  convey  good  title;  Defraunce  v.  Brooks,  8  Watts 
&  S.  67,  holding  covenant  to  give  part  of  land  in  consideration  of  improvement 
4ieemed  covenant  to  convey  fee  simple;  Eberz  v.  Heisler,  12  Pa.  Super.  Ct.  388, 
liolding  vendor  bound  to  produce  title  as  condition  precedent  to  payment  by  ven- 
dee; MTarson's  Appeal,  11  Pa.  503,  holding  covenant  to  make  lawful  deed  means 

fee;  Wilson  v.  Getty,  57  Pa.  266,  25  Phila.  Leg.  Int.  293,  holding  in  agreement  of 

sale,  "a  lawful  deed  of  conveyance"  means  good  title;  Negley  v.  Lindsay,  67  Pa. 

217,  5  A.  R.  427,  3  Phila.  Leg.  Gaz.  90,  holding  that  vendor  must  show  good 

title  to  recover  purchase  money. 

Cited  in  reference  notes  in  40  A.  D.  224,  on  effect  of  agreement  to  give  deed ;  26 

A.  D.  625,  on  necessity  of  averring  performance  or  offer  thereof  by  plaintiff;  10 
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625,  as  to  bow  contract  to  give  ''good  deed"  is  satisfied;  31  A.  D.  194,  on  neoeanty 
of  performance  or  tender  of  performance  to  enforcement  of  contract  in  case  of  mu- 
tual covenants. 

Cited  in  notes  in  11  A.  D.  38,  on  conveyance  satisfying  contract  to  make  gpod 
and  sufficient  deed ;  27  A.  D.  94,  on  duty  to  make  conveyance  that  will  carry  titk 
to  land  under  covenant  to  give  good  warranty  deed. 

Distinguisbcd  in  Pomeroy  v.  Drury,  14  Barb.  418,  holding  vendor  bomid  to  gin 
purdiaser  perfect  title  including  dower  right  under  warranty  deed;  Fletcher  v 
Button,  4  N.  Y.  396,  holding  grantor  without  title  cannot  by  warranty  satisfy 
contract  to  give  unencumbered  deed;  Chapman  v.  Lee,  55  Ala.  616,  holding  par 
chaser  not  bound  \o  accept  doubtful  title  under  contract  of  sale. 

1  AM.  DEC.  654,  McWIIililAMS  t.  NISIjY,  S  SERG.  A  R.  507. 
Estoppel  to  claim  Utie  anbaeqnently  acquired. 

Cited  in  Bogy  v.  Shoab,  13  Mo.  365,  holding  deed  of  indefeasible  esUta  passei 
subsequent  title  to  grantee;  Barger  v.  Burr,  4  Luzerne  Legal  Reg.  316,  holding  thai 
after-acquired  title  to  land  conveyed  without  interest  inures  to  grantee;  Shaw  v 
Galbraith,  7  Pa.  Ill,  holding  that  warranty  in  deed  bars  grantor  and  those  claim 
ing  under  him  of  future  right;  Allen  v.  Parish,  3  Ohio,  107,  holding  that  graatoi 
eannot  set  up  future  interest  against  grantee  with  warranty ;  CoUins's  Appeal,  107 
Pa.  590,  52  A.  R.  479,  41  Phila.  Leg.  Int  55,  15  W.  N.  C.  5,  holding  pledgeor's  in- 
terest subsequently  created,  valid  pledge;  Diamond  Coal  Co.  v.  Fisher,  19  Ps. 
267,  holding  that  purchaser  acquires  title  to  land  obtained  by  county  for  taxes, 
and  sold  before  lawful  redemption;  Downingtown  Bldg.  4  L.  Asao.  v.  McCaugbey, 
1  Chester  Co.  Hep.  504,  hokUng  that  imperfect  mortgaged  title  inures  to  mort- 
gagee when  perfected;  Bayler  v.  Com.  40  Pa.  37,  80  A.  D.  551,  holding  expectant 
conveyance  sustained  by  consideration  enforceable  in  equity;  Washabaugh  v.  £a- 
triken,  34  Pa.  74,  holding  that  acquired  title  to  portion  of  land  sold  without  title 
inures  to  grantee;  Thompson  v.  Graham,  9  Phila.  53,  29  Phila.  Leg.  Int.  309,  hold- 
ing that  tenant  cannot  set  up  adverse  title  against  lessor;  Moore  v.  Crawford, 
130  U.  8.  122,  32  L.  ed.  878,  9  Sup.  Ct.  Rep.  447,  holding  covenant  to  convey  en- 
forceable in  equity  when  covenantor  acquires  estate;  Somes  v.  Skinner,  3  Piek  (^ 
holding  that  warranty  deed  passes  after-acquired  title;  Hannon  v.  Christopher,  34 
N.  J.  £q.  459,  holding  covenant  to  convey  enforceable  in  equity  when  estate 
acquired;  Atkinson  v.  Miller,  34  W.  Va.  115,  9  LJLA.  544,  11  S.  B.  1007,  holding 
that  equity  will  enforce  defective  deed  purporting  to  convey  legal  title;  Glaaford 
v.  Baker,  1  Wash.  Terr.  224,  holding  grant  without  title  contract  to  convey  after- 
acquired  interest;  Moore  v.  Tyler,  1  Monaghan  (Pa.)  529, 17  Atl.  216,  holding  that 
where  husband  has  title,  wife  joining  in  deed  can  assert  after-acquired  title; 
Woodward's  Estate,  1  Chester  Co.  Rep.  417,  holding  contract  to  convey  expectancy 
enforceable  in  equity;  McGill  v.  Jordan,  18  Rep.  642,  Fed.  Cas.  No.  8,795a,  17 
Phila.  562,  41  PbiU.  Leg.  Int.  420,  holding  that  vendor  of  indefeasible  deed  cannot 
set  up  future  interest  against  grantee. 

Cited  in  reference  notes  in  61  A.  S.  R.  183,  on  estoppel  of  grantor  and  privies  by 
deed;  80  A.  D.  200,  on  estoppel  of  grantor  from  setting  up  after-acquired  title; 
61  A.  D.  422,  on  who  is  bound  by  grantor's  estoppel  to  deny  grantee's  title ;  49  A, 
D.  231,  on  effect  of  conveyance  with  warranty  as  conveyance  of  after-acquired 
title;  39  A.  D.  687,  as  to  when  after-acquired  title  passes  by  estoppel;  37  A-  D.  52, 
on  effect  of  acquisition  of  title  after  conveyance. 

Cited  in  notes  in  11  £.  R.  C.  71,  on  estoppel  by  deed;  58  A.  D.  584,  as  to  when 
Bubseqwently  acquired  titk  by  grantor  vests  in  grantee;  1  E.  R,  C,  4M^  on  right 


ofgnuntee  to  title  subsequently  acquired  by  grantor;  23  L.R.A.  562,  on  doctrine  of 
estoppel  as  applied  to  conveyance  recorded  before  grantor  obtained  title. 

Distinguished  in  Gould  y.  West,  32  Tex.  339,  holding  grantor  estopped  to  deny 
title  by  deed  affirming  seisin. 

Itostralnt  against  alienation  of  real  property. 

Cited  in  Harbnan  v.  Herbine,  7  Pa.  Ck>.  Ct.  630,  holding  partial  restraint  on 
alienation  not  inconsistent  with  fee;  Kaufman  v.  Burgert,  105  Pa.  274,  78  A.  S. 
R.  813,  46  Atl.  725;  Jauretche  v.  Proctor,  48  Pa.  466,  22  Phila.  Leg.  Int.  68,— 
holding  condition  not  to  alien  devised  lands  void;  Barker's  Estate,  159  Pa.  518, 
28  Atl.  366»  13  Pa.  Ck>.  Ct.  419,  2  Pa.  Dist.  R.  571,  32  W.  N.  C.  540,  holding  that 
alienation  of  vested  interest,  prior  to  possession,  may  be  withheld;  Cressler's 
Estate,  161  Pa.  427,  29  Atl.  90,  holding  life  restraint,  on  alienation  after  fee  given, 
void;  M'Cullough  v.  Gihnore,  11  Pa.  370,  holding  partial  restraint  upon  alienation 
of  fee,  inconsistent  with  reasonable  enjoyment,  void;  Huber  v.  Hamilton,  211  Pa. 
289,  60  Atl.  789,  holding  power  of  alienation  inseparable  incident  of  fee;  Allen  v. 
Craft,  109  Ind.  476,  58  A.  R.  425,  9  N.  E.  919,  holding  general  restriction  on 
alienation  of  fee  void;  Schermerhom  v.  Negus,  1  Denio,  448,  holding  restriction  on 
alienation  in  life  devise  void;  Yost  v.  McKee,  179  Pa.  381,  57  A.  S.  R.  604,  36  Atl. 
317,  39  W.  N.  C.  432,  27  Pittsb.  L.  J.  N.  S.  333;  Wallace  v.  Smith,  il3  Ky.  263, 
68  S.  W.  131, — upholding  restriction  on  alienation  for  limited  time. 

Cited  in  reference  notes  in  32  A.  D.  243,  on  restraint  upon  alienation ;  57  A.  D. 
499,  on  estoppel  of  heirs  of  alienor  to  deny  validity  of  alienation  made  in  violation 
of  restrictions  in  conveyance  to  alienor. 

Cited  in  notes  in  9  A.  D.  201,  on  restraint  upon  alienation;  57  A.  D.  494,  on  par- 
tial restraints  on  alienation;  11  L.R.A.  87,  on  power  of  alienation  as  incident  of 
life  estate;  3  L.R.A.(N.S.)  674,  on  validity  of  restraint  on  alienation  of  fee  simple 
during  a  limited  time;  5  L.R.A.  122,  on  assignment  of  future  contingent  interests; 
1  L.R.A.  380,  on  distinctions  between  covenants  and  conditions  in  deeds. 

Criticized  in  Mandlebaum  v.  McDonell,  29  Mich.  78,  18  A.  R.  61,  holding  re- 
striction on  alienation  of  remainder  during  named  period,  invalid. 

Disapproved  in  Kessner  v.  Phillips,  189  Mo.  515,  107  A.  S.  R.  368,  88  S.  W.  66, 
3  A.  &  E.  Ann.  Cas.  1005,  holding  restriction  on  alienation  for  limited  time,  valid. 

1  AM.  DEC.  660,  WALLACE  ▼.  DUFFIELD,  2  SERG.  &  R.  521.  i 

Trust  estates. 

Cited  in  Silverthom  v.  McKinster,  12  Pa.  67,  holding  use  by  solvent  executor  of 
vendee's  notes  in  repurchasing  land  for  own  use  not  abrogation  of  original  sale 
without  manifest  intent;  Re  Hallman,  13  Phila.  562,  34  Phila.  L^.  Int.  169,  1 
Chester  Co.  Rep.  141,  holding  that  trustee  cannot  become  purchaser  of  trust  prop- 
erty except  by  consent  of  beneficiaries  or  court  having  jurisdiction;  Randall  v. 
Silverthom,  4  Pa.  173,  -holding  occupation  of  easement  in  adjoining  tract,  con- 
Teyed  without  reservation,  notice  to  purchaser  from  grantee  of  parol  reservation; 
Swart-z  V.  Swartz,  4  Pa.  353,  45  A.  D.  697,  holding  that  conveyance  of  mill  with 
appurtenances  passes  right  to  land  covered  by  the  water  power  though  not  de- 
scribed in  deed;  Mel  lor  v.  Reed,  5  Pa.  Co.  Ct.  372,  on  distinction  between  result- 
ing and  constructive  trusts. 
—  Creation  of  trust. 

Cited  in  McLaughlin  v.  Fulton,  104  Pa.  161,  41  Phila.  Leg.  Int.  290,  14  Pittsb. 
L.  J.  N.  S.  122,  holding  that  trust  may  be  created  in  lands  though  trustee  pays 
own  money  first  as  part  payment  and  trust  fund  afterward ;  Lynch  v.  Cox,  23  Pa. 
265,  holding  bad  faith  or  express  acknowledgment  not  necessary  to  creation  of 
trust  in  land  purchased  by  one  in  name  of  another;  Morey  v.  Herrick,  18  Pa.  123, 


land  by  guardian  with  ward's  money  creates  Hen  in  favor  of  ward,  superior  to 
guardian's  homestead,  but  inferior  to  bona  fide  mortgagee;   Cross's  Appeal,  I 
Chester.  Co.  Rep.  221,  38  Phila.  Leg.  Int.  316,  on  right  to  follow  trust  fund  into 
property  into  which  it  has  been  converted. 
—Laches  or  statute  of  limitation  affecting  trust. 

Cited  in  York's  Appeal,  110  Pa.  69,  2  Atl.  65,  17  W.  N.  C.  33,  16  Pittsb.  L.  J. 
N.  S.  247,  43  Phila.  Leg.  Int.  415,  applying  statute  of  limitations,  in  equity,  to- 
claim  of  creditor  of  estate  against  executor;  De  Mares  v.  Gilpin,  15  Colo.  76,  24 
Pac.  568,  holding  claim  for  part  of  joint  grant  confirmed  in  name  of  one  only 
barred  by  laches  as  to  bona  fide  holders;  Westbrook  v.  Munger,  61  Miss.  329, 
holding  that  statute  of  limitations  does  not  begin  in  favor  of  trustee  till  right 
asserted  adversely  to  beneficiary;  Ray  v.  Goodman,  1  Sneed,  586,  holding  posses- 
sion of  grantee  adverse,  not  in  trust,  in  suit  by  grantor  for  purchase  price; 
Comegys  v.  Carley,  3  Watts,  280,  27  A.  D.  356,  holding  that  owner  of  land  acting 
as  agent  for  adjoining  tract  cannot  acquire  title  by  adverse  possession  of  part  of 
tract  of  principal;  Omaha  &  G.  Smelting  A  Ref.  Co.  v.  Tabor,  13  Colo.  41,  16  A. 
S.  R.  185,  5  L.R.A.  236,  21  Pac.  925,  on  adverse  possession. 

Cited  in  reference  notes  in  24  A.  D.  569,  on  lapse  of  time  in  equity;  37  A.  D» 
454,  on  statute  of  limitations  as  bar  in  cases  of  trust;  61  A.  D.  317,  on  applicabil- 
ity of  statute  of  limitations  to  cases  of  fraud. 
Color  of  title. 

Cited  in  note  in  9  L.R.A.  772,  on  effect  of  possession  under  color  of  tax  title. 

7  AM.  DEC.  665,  TAYLOR  t.  ABAMS,  2  SER6.  &  R.  5S4. 
Execution  of  Joint  power  of  sale  by  one  only. 

Cited  in  Brown  v.  McConnell,  56  Tex.  229,  holding  that  consent  of  advisers  may 
be  shown  by  parol  when  executrix  authorized  to  sell  property  only  on  advice  of  two 
others;  Silverthom  v.  McKinster,  12  Pa.  67,  upholding  sale  by  part  of  executors,, 
afterward  ratified  by  remainder;  Qiddings  v.  Butler,  47  Tex.  535,  holding  deed 
made  by  one  of  several  executors  authorized  and  approved  by  the  others  valid  in 
equity. 

Cited  in  note  in  80  A.  S.  R.  102,  on  execution  of  power  of  sale  in  will  by  qualify- 
ing executors. 
Parol  contract  for  sale  of  real  estate. 

Cited  in  Terry  v.  Rodahan,  79  Ga.  278,  11  A.  S.  R.  420,  5  S.  E.  38,  on  parol  sale 
by  executor  in  individual  capacity. 

Distinguished  in  Prospect  Dye  Works  v.  Federal  Ins.  Co.  33  Pa.  Super.  223,. 
holding  that  one  entering  into  parol  contract  to  purchase  real  estate  has  no  in- 
surable interest  therein. 
Admissibility  of  declarations. 

Cited  in  reference  notes  in  59  A.  D.  010,  on  admissibility  of  declarations  of  a 
party  as  part  of  res  gestae;  15  A.  D.  308,  on  grantor's  declarations  as  evidence; 
28  A.  D.  564,  on  admissibility  of  declaration  of  vendor  in  possession  against  his 
vendee. 

Cited  in  note  in  39  A.  D.  656,  on  inadmissibility  of  party's  declaration  in  his 
own  favor. 

7  AM.  DEC.  ttt,  SnrGSTACK  t.  HARDING,  4  UARR.  M  J.  18«. 
Aiictioneer*s  entry  a*  memorandum. 

Cited  in  Moore  v.  Taylor,  81  Md.  644,  32  Atl.  320,  holding  auctioneer's  entry  of 
sale  sufficient  memorandum  within  statute  of  frauds. 
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innduiii  of  auctioneer  within  statute  of  frauds. 
Pnrehahe  by  tmster. 

Cited  in  reference  notes  in  18  A.  D.  271 ;  20  A.  D.  130;  22  ▲.  D.  902;  24  A.  D. 
279;  30  A.  D.  630,— on  trustee's  right  to  purchase  at  his  own  sale;  53  A.  D.  125, 
on  right  of  agents,  trustees,  executors,  administrators,  guardians,  and  attorneys 
to  purchase  for  their  own  benefit;  25  A.  D.  399,  on  inyalidity  of  purchase  by  trus- 
tee by  his  own  sale. 

Cited  in  notes  in  19  A.  D.  43,  on  purchase  by  trustee;  21  A.  D.  466,  on  trustee's 
right  to  purchase  at  his  own  sale;  16  A.  D.  616,  on  trustee  dealing  with  cestui  qiu 
trust  in  relation  to  trust  estate. 

7  AM.  DEC.  •?•,  BARNEY  ▼.  PRENTISS,  4  HARR.  it  J.  SI 7. 
liiabllitjr  of  common  carrier. 

Cited  in  Cole  ▼.  Goodwin,  19  Wend.  251,  32  A.  D.  470,  holding  common  carrier 
liable  for  loss  of  baggage  carried  beyond  destination ;  American  Casualty  Ins.  Co.'8 
Case  (Boston  k  A.  R.  Co.  v.  Mercantile  Trust  4  D.  Co.)  92  Md.  535,  38  L.R.A.  97, 
34  Atl.  778,  holding  insurance  of  carrier  against  liability  lor  injury  to  passengers, 
not  against  public  policy. 

Cited  in  reference  notes  in  26  A.  D.  467,  on  liability  of  common  carriers;  27  A 
D.  517,  on  liability  of  common  carrier  for  loss  not  occasioned  by  act  of  God  or 
public  enemies  or  of  the  shipper. 
—  Right  to  limit  liability. 

Cited  in  Hollister  v.  Nowlen,  19  Wend.  234,  32  A.  D.  455,  denying  power  of  car- 
rier to  limit  liability  for  baggage  by  notice;  Fish  v.  Chapman,  2  Ga.  349,  46  A 
D.  393,  holding  notices  and  contracts  restricting  liability  of  common  carriers 
Toid. 

Cited  in  reference  notes  in  64  A.  D.  393;  5  E.  R.  C^  344,  345, — on  right  of  car- 
rier to  limit  his  liability  by  notice;  76  A.  D.  775,  on  carrier^s  power  to  limit  lia- 
bility by  general  notice;  57  A.  D.  606,  on  limitation  of  carrier's  responsibility  by 
notice  or  special  provision. 

Cited  in  note  in  24  A.  D.  137,  on  requisites  of  notice  to  limit  liability  of  eom- 
mon  carrier. 

7  AM.  DEC.  672,  SLOAN  T.  WHiSON,  4  HARR.  M  J.  S2S. 
Exprc^ssing  consideration  in  memorandum. 

See  Moses  r.  National  Bank,  149  U.  S.  298,  37  L.  ed.  743,  13  Sup.  Ct.  Rep.  900, 
holding  that  guaranty  of  note  written  thereon  by  third  person  before  deliveiy 
need  not  express  consideration. 

7  AM.  DEC.  67S,  TABTEY  t.  KEMP,  4  HARR.  St  J.  84 8. 
Right  to  compel  testimony  against  interest. 

Cited  in  Nay  lor  v.  Semmes,  4  Gill  k  J.  273,  holding  witness  not  excused  from 
Answering  question  which  may  subject  him  to  civil  liability;  Re  Kip,  1  Paige,  601, 
holding  stockholder  of  corporation  not  excused  from  testifying  against  its  interest; 
Brooks  V.  McKinney,  5  111.  300,  holding  party  in  interest  but  not  of  record  may 
be  compelled  to  testify  against  own  interest;  Bull  v.  Loveland,  10  Pick.  9,  holding 
court,  not  witness,  judge  of  propriety  of  evidence  against  witness's  interest. 

Cited  in  reference  notes  in  12  A.  D.  489,  as  to  what  questions  witness  must  an- 


tions. 

Cited  in  notes  in  21  A.  D.  153,  on  answers  tending  to  criminate  witness;  21  A. 
D.  58,  on  privilege  of  witness  where  answer  to  question  might  render  him  liable 
to  civil  suit;  29  L.R.A.  815,  on  constitutional  protection  against  being  compelled 
to  furnish  evidence  to  be  used  against  one's  self  in  a  civil  case. 

7  AM.  DEC.  674,  WHITE  t.  WAGNER,  4  HARR.  Sk  J.  S73. 

liiabillty  of  tenant  for  waste. 

Cited  in  Moore  v.  Townshend,  33  N.  J.  L.  284,  holding  that  action  on  case  in 
nature  of  waste  lies  against  tenant  for  years  for  permissive  waste ;  Parrott  v.  Bar- 
ney, 2  Abb.  (U.  S.)  107,  Fed.  Cas.  No.  10,773,  holding  tenant  liable  for  waste 
caused  by  explosive  substance  on  premises  though  not  negligent;  Sampson  v. 
Grogan  (Sampson  v.  Bagley)  21  R.  I.  174,  44  L.R.A.  711,  42  Atl.  712,  holding  life 
tenant  not  responsible  for  accidental  fires;  Dickinson  v.  Baltimore,  48  Md.  583, 
30  A.  R.  402,  holding  subsequent  alienation  no  bar  to  action  for  waste  by  one 
having  reversion  when  waste  committed;  Moss  Point  Lumber  Co.  v.  Harrison 
County,  80  Miss.  448,  42  So.  200,  on  liability  of  tenant  for  waste. 

Cited  in  reference  notes  in  45  A.  D.  210;  53  A.  D.  624, — as  to  what  consti- 
tutes waste. 

7  AM.  DEC.  67t,  BARNEY  ▼.  SMITH,  4  HARR.  &  J.  485. 
liiabillty  of  partnership  debt  to  claim  against  suryivlng  partner. 

Cited  in  Berry  y.  Harris,  22  Md.  30,  85  A.  D.  630,  sustaining  right  of  separate 
creditor  of  individual  surviving  partner  to  attach  partnership  debt. 
Statute  of  limitations  —  What  sufficient  to  create  a  new  promise. 

Distinguished  in  Stockett  v.  Sasscer,  8  Md.  374,  holding  agreement  to  submit 
claim  to  arbitration  insufficient  to  remove  bar  of  limitations. 
—  Form  of  action  on  claim  barred. 

Cited  in  Boogher  y.  Byers,  10  App.  D.  C.  410,  holding  that  action  on  claim 
barred  by  limitation  should  be  based  on  original  cause  not  the  new  promise ;  Taylor 
V.  Slater,  16  R.  I.  8G,  12  AU.  727;  Oliver  v.  Gray,  1  Harr.  k  G.  204;  Felty  v. 
Young,  18  Md.  163, — holding  action  by  administrator  on  claim  barred  by  limita* 
tion  should  be  based  on  new  promise  to  administrator. 
Admission  of  entire  transaction  in  evidence. 

Cited  in  note  in  82  A.  D.  345,  on  admission  in  evidence  of  part  of  conversation 
or  transaction  and  its  effect  to  authorize  admission  of  remainder. 

7  AM.  DEC.  681,  HOWATT  t.  DAVIS,  5  MUXF.  $4. 
Rlffht  of  stoppage  in  transitu. 

Cited  in  reference  note  in  28  A.  D.  550,  on  termination  of  right  of  stoppage  in 
transitu. 

Cited  in  notes  in  23  A.  D.  614,  as  to  when  right  of  stoppage  in  transitu  exists; 
29  A.  D.  387,  on  how  right  of  stoppage  in  transitu  is  afTected  by  taking  note,  se- 
curity, part  payment,  etc.;  29  A.  D.  394,  on  delivery  after  notice  to  stop  in  trans- 
itu. 
Duty  of  factor. 

Cited  in  notes  in  58  A.  D.  159,  on  factor's  duty  to  obey  instructions;  58  A.  D. 
161,  on  factor's  duty  to  aet  in  good  faith,  with  reasonable  care  and  diligence. 
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7  AM.  DBC.  •84,  CHALMERS  ▼.  McMURDO,  6  MVNF.  S5S. 
Evidence  ms  to  actual  liability  of  Indorsens. 

Cited  in  Qreenough  v.  Smead,  3  Ohio  St.  415,  holding  evidenee  admissible  t» 
show  that  liability  of  indorsers  is  other  than  that  imported  by  order  of  indorse- 
ments; Bank  of  United  States  v.  Beirne,  1  Gratt.  234,  42  A.  D.  551;  Young  t. 
Sehon,  53  W.  Va.  127,  97  A.  S.  R.  970,  62  L.RJ^.  499,  44  S.  £.  136,— holding  parol 
evidence  admissible  to  show  actual  liability  of  differoit  indorsers  of  non-Bc;g»' 
tiable  note. 
Liability  of  third  party  Indorsing  note  after  payee. 

ated  in  ComeU  v.  Hafer,  43  Kan.  60,  22  Pac  1015,  holding  that  third  party 
indorsing  note  after  payee  is  ordinary  indorser  only. 

Cited  in  reference  notes  in  38  A.  D.  467,  on  effect  of  indorsement  of  one  not 
payee ;  38  A.  D.  99,  on  effect  of  blank  indorsement  by  one  not  a  holder  or  payee. 

7  AM.  DEC.  685,  HUNDLEY  ▼.  LYONS,  5  MUNF.  S42. 
Deficiency  In  quantity  of  land  sold. 

Cited  in  Blessing  v.  Beatty,  1  Rob.  (Va.)  287;  Hendricks  v.  Gillespie,  25  Gratt 
181;  Watson  v.  Hoy,  28  Gratt.  698;  Crislip  v.  Cain,  19  W.  Va.  438;  Graham  v. 
Lsrmer,  87  Va.  222,  12  S.  E,  389;  Keyton  v«  Brawford,  5  Leigh,  39, — ^opholdij^ 
presumption  that  land  was  sold  by  acre,  not  by  tract. 

Cited  in  reference  note  in  10  A.  D.  740,  on  sale  of  land  by  the  acre. 

—  Measure  of  recovery  for  deficiency. 

Cited  in  Watson  v.  Hoy,  28  Gratt.  698,  holding  that  measure  of  recovery  for 
deficiency  in  sale  of  land  is  according  to  average  value  ^r  acre  based  on  contiaci 
price:  Frenche  v.  Chancellor,  51  N.  J.  Eq.  624,  40  A.  a  R.  548,  27  AtL  140,— de- 
nving  compensation  for  slight  difference  in  amount  of  land  sold  as  certain  number 
of  acres  "more  or  less." 
Interest  on  deferred  payments  In  land  contract. 

Cited  in  Atchison,  T.  ^  S.  F.  R.  Co.  v.  Chicago  A  W.  I,  R.  Co.  162  IlL  632,  35 
L.R.A.  167,  44  N.  E.  823,  holding  purchaser  of  land  on  contract  liable  for  interest 
from  taking  possession  in  absence  of  specific  agreement;  Sanders  v.  Bryer,  152 
Mass.  141,  9  L.RJL  255,  25  N.  E.  86;  Stevenson  v.  Maxwell,  2  Sandf.  Cb.  273,— 
on  liability  for  interest  of  one  taking  possession  under  agreement  to  purchase. 

—  Payment  as  consideration  for  use  of  premises. 

Cited  in  Sievers  v.  Brown,  34  Or.  454,  45  L.1LA.  642,  56  Pac.  171,  holding  pay- 
ment of  interest  on  deferred  instalments  of  land  contract  sufficient  consideratioB 
for  use  and  occupation. 
Vendor*8  lien. 

Cited  in  note  in  13  L.RJI.  187,  on  vendor's  lien. 

7  AM.  DEC.  688,  RITCHIE  ▼.  MOORE,  5  M17NF.  S88. 
Effect  of  delivery  by  Indorsee. 

Cited  in  Worthington  v.  Curd,  15  Ark.  491.  holding  that  blank  indorsement  and 
delivery  of  instrument  gives  transferee  right  of  action  against  maker. 

Cited  in  reference  notes  in  38  A.  D.  99;  59  A.  D.  270, — on  right  of  holder  to 
fiU  up  blank  paper;  13  A.  D.  470;  27  A.  D.  522;  36  A.  D.  126.— on  right  of  hoMtf 
of  bill  or  note  to  fill  up  or  strike  out  indorsements ;  69  A.  S.  R.  257,  on  filling  in 
blank  indorsement 

Cited  in  note  in  46  L,KA.  753,  754,  on  effect  of  transfer  of  negotiable  paper  af- 
ter maturity  on  negotiability. 

Distinguished  in  Spence  v.  Robinson,  35  W.  Va,  313.  13  S.  E.  1004,  boiding  that 
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to  sue  thereon. 
Set-off. 

Cited  in  reference  note  in  27  A.  D.  131,  as  to  when  set-off  is  allowable. 

—  Afi^ainst  assignee. 

Cited  in  Farmers*  Bank  v.  Willis,  7  W.  Va.  31 ;  Scott  v.  Jones,  1  Brock.  244, 
Fed.  Cas.  No.  12,536;  Bartlett  r.  Pearson,  20  Me.  0, — holding  that  obligor  cannot 
«et  off  items  accruing  after  notice  of  assignment  of  obligation. 

Cited  in  reference  note  in  45  A.  D.  137,  as  to  whether  or  not  indorsee  of  over  due 
note  takes  subject  to  set-offs. 

Cited  in  note  in  23  L.R.A.  329,  on  what  is  necessary  to  defeat  right  of  set-off 
against  assignee  of  commercial  paper. 
<—  Of  IndiYidual  debt  against  Joint  debt. 

Cited  in  Bullard  v.  Dorsey,  7  Smedes  &  M.  0;  Choen  v.  Quthrie,  15  W.  Va.  100; 
Porter  v.  Nekervis,  4  Rand.  (Va.)  359;  Qreen  v.  Buckner,  6  Leigh,  82;  Christian 
Y.  Miller,  3  Leigh,  78,  23  A.  D.  251 ;  Qilliat  y.  Lynch,  2  Leigh,  493,— holding  debt 
due  one  joint  debtor  not  proper  set-off  against  action  on  joint  debt. 

Cited  in  reference  note  in  44  A.  D.  194,  on  set-off  of  debt  due  firm  against  part- 
ner's individual  debt. 

7  AM.  DEC.  6t0,  JONES  t.  GIBSON,  4  N.  C.  (TERM  REP.)  41. 
Effect  off  irregularity  in  tax  sale. 

Cited  in  Den  ex  dem.  Avery  v.  Rose,  15  N.  C.  (4  Dev.  L.)  549,  holding  sheriff's 
deed  on  sale  for  taxes,  not  made  in  strict  compliance  with  statute,  void;  Saunders 
V.  McLin,  23  N.  C«  (1  Ired.  L.)  572,  holding  sale  of  entire  lot  for  tax  void;  Doe  ex 
dem.  Register  v.  Roe,  9  N.  C.  (2  Hawks)  17  (dissenting  opinion),  on  validity  of 
sale  of  whole  tract  for  taxes  due  on  part. 

Cited  in  reference  notes  in  85  A.  S.  R.  870,  on  invalidity  of  acts  of  public  officer 
in  excess  of  authority;  16  A.  D.  103,  on  invalidity  of  tax  sale  of  entire  tract  on 
only  part  of  which  tax  was  due;  58  A.  S.  R.  231,  on  tax  sales  en  ma88e, 

7  AM.  DEC.  692,  BROWER  v.  WOOTEN,  4  N.  C.  (TERM  REP.)   70. 
Notice  off  nonpayment. 

Cited  in  reference  notes  in  38  A.  D.  339,  on  requisites  of  notice  to  indorser;  74 
A.  D.  563,  on  who  may  give  notice  of  dishonor  of  bill  or  note. 

7  AM.  DEC.  69S,  SMITH  ▼.  McLEAN,  4  N.  C.    (TERM.  REP.)    72. 
Presentment  and  notice. 

Cited  in  Denny  v.  Palmer,  27  N.  C.  (5  Ired.  L.)  610,  holding  indorser  for  accom- 
modation of  maker  entitled  to  notice  of  nonpayment. 

Cited  in  reference  notes  in  51  A.  D.  303,  on  rights  and  liabilities  of  accommoda- 
tion indorsers,  acceptors,  and  makers;  48  A.  D.  452,  on  necessity  of  notice  where 
there  is  accommodation  indorsement  or  acceptance. 

—  Place  off. 

Cited  in  Brown  v.  Jones,  113  Ind.  46,  3  A.  S.  R.  623,  13  N.  E.  857,  holding  that 
bill  must  be  presented  at  place  designated  by  aceeptance  or  drawers  and  indorsers 
are  discharged. 

(!)ited  in  reference  notes  in  35  A.  D.  203,  on  note  payable  at  particular  bank ;  25 
A.  D.  340,  on  note  payable  at  particular  place;  25  A.  D.  455,  on  note  payable  at 
particular  time  and  place;  40  A.  D.  145,  on  demand  when  note  is  payable  at  a 
particular  place;  39  A.  D.  114,  on  necessity  for  demand  on  note  or  bill  payable 


mand  of  payment  or  negotiable  instromeDt;  41  A.U.  ovi,  on  necessity  oi  preflentiQg 
note  payable  at  bank  to  hold  indorser. 

Distinguifthed  in  Nichols  ▼.  Pool,  47  N.  C.  (2  J<niea,  L.)  23,  holding  failure  to 
present  note  at  place  specified  not  defense  by  maker  unless  money  was  there  U> 

7  AM.  DEC.  698,  HARVY  t.  PIKE,  4  N.  C.  (TERM  REP.)  82. 
UablUty  of  carrier. 

Cited  in  reference  notes  in  13  A.  D.  474,  on  duties  and  liabilities  of  common 
carriers;  27  A.  D.  618,  on  meaning  of  the  terms  ''dangers  of  the  river**  ''dangers 
of  the  sea*'  and  similar  terms. 

Cited  in  notes  in  38  A.  D.  424,  on  effect  of  particular  stipulations  in  bill  of 
lading;  41  A.  D.  289,  on  meaning  of  term  ''perils  of  the  sea"  and  similar  ex- 
pressions as  used  in  bills  of  lading  and  insurance  policies;  38  A.  D.  408,  on  liabil- 
ity of  signer  of  bill  of  lading. 
Liability  to  third  party  for  negligence  of  indepmident  contractor. 

Cited  in  Wiswall  ▼.  Brinson,  32  N.  C.  ( 10  Ired.  L.)  654,  holding  owner  of  house 
liable  to  stranger  for  negligence  of  independent  contractor  while  moving  it. 
liiability  for  freight. 

Cited  in  reference  note  in  47  A.  D.  169,  on  liability  of  consignor  for  freight. 

7  AM.  DEC.  ?••,  LONG  T.  MERRILL,  4  N.  C.   (TERM  REP.)    111. 
Relief  in  equity. 

Cited  in  notes  in  37  A.  D.  76,  on  remedy  at  law  as  affecting  right  to  equitable 
relief  from  mistake  in  drawing  instrument;  69  L.R.A.  662,  on  refusal  of  injunc- 
tion against  interference  with  rights  of  ferryman. 
RIghta  under  franchise. 

Cited  in  reference  note  in  9  A.  D.  283,  on  exclusive  right  by  grant  of  ferry  fran- 
chise. 

7  AM.  DEC.  702,  LEGGET  v.  BLOVNT,  4  N.  C.    (TERM  REP.)    133. 
Province  of  conrt  and  Jury  In  action  for  malicloas  prosecution. 

Cited  in  Jones  v.  Wilmington  k  W.  R.  Co.  126  N.  C.  227,  34  S.  E.  398;  Stone  v. 
Crocker,  24  Pick.  81;  Bcale  v.  Robcrson,  29  N.  C.  (7  Ired.  L.)  280,— holding 
probable  cause,  in  action  for  malicious  prosecution,  question  for  court  but  facts  to 
be  ascertained  by  jury. 

Cited  in  reference  notes  in  40  A.  D.  527,  on  probable  cause  as  mixed  question  of 
law  and  fact;  44  A.  D.  126,  on  question  of  probable  cause  as  one  for  jury. 

Cited  in  note  in  26  A.  S.  R.  141,  as  to  what  extent  probable  cause,  as  defense  to 
action  of  malicious  prosecution,  is  question  for  jury. 

7  AM.  DEC.  708,  SCOTT  v.  McALPIN,  4  N.  C.   (TERM  REP.)    155. 
Execution  of  deed  by  attorney  In  fact. 

Cited  in  Cadell  v.  Allen,  99  N.  C.  642,  6  S.  E.  399,  holding  that  deed  executed  by 
attorney  in  fact  must  purport  on  its  face  to  be  deed  of  principal. 

Cited  in  reference  notes  in  8  A.  D.  128,  on  execution  of  deed;  26  A.  D.  624,  on 
personal  liability  of  agent  on  sealed  contracts;  11  A.  D.  763,  on  agent's  deed 
binding  principal;  34  A.  D.  178,  as  to  when  deed  by  agent  binds  principal;  16  A. 
D.  73,  on  deed  by  agent. 


Cited  m  note  m  8  £.  R.  C.  641,  on  duty  of  agent  to  execute  infitrument  in  name 
of  principal. 

Distinguished  in  Phillips  v.  Hooker,  62  N.  C.  (Phill.  Eq.)  193,  holding  memo- 
randum of  contract  to  convey  land,  signed  by  agent  in  his  own  name,  sufficient 
under  statute  of  frauds. 

7  AM.  DEC.  704,  FENTRESS  ▼.  ROBINS,  4  N.  C.  (TERM  REP.)   177. 
Equitable  relief  from  Judgment  at  law. 

Cited  in  Stockton  v.  Briggs,  58  N.  C.  (6  Jones,  Eq.)  309,  denying  injunction 
against  collection  of  judgment  for  alleged  error  of  court  of  law;  Peace  v.  Nailing, 
16  N.  C.  (1  Dev.  Eq.)  289,  denying  equitable  relief  from  judgment  on  same  facta 
on  which  defendant  made  unsuccessful  defense  at  law;  Houston  ▼.  Smith,  41  N.  C. 
(6  Ired.  Eq.)  264,  holding  that  equity  will  not  interfere  with  judgment  at  law 
except  for  new  matter  not  known  by  party  at  trial ;  Champion  v.  Miller,  55  N.  C. 
(2  Jones  Eq.)  194,  denying  equitable  relief  from  judgment  on  note  to  which  de- 
fendant failed  to  set  up  a  complete  defense;  Burgess  v.  Lovengood,  55  N.  C.  (2 
Jones  Eq.)  457,  holding  that  to  justify  equity  in  interfering  with  judgment  at 
law  because  of  perjury  the  particular  perjury  must  be  alleged. 

Cited  in  reference  notes  in  53  A.  S.  R.  448,  on  misconduct  at  trial  barring  equi- 
table relief  against  judgment;  58  A.  D.  332,  on  refusal  of  injunction  unless  remedy 
at  law  is  inadequate;  45  A.  D.  176,  on  right  to  injunction  or  ovher  equitable  re- 
lief when  there  is  adequate  remedy  at  law. 

Cited  in  notes  in  40  A.  D.  240,  as  to  whether  injunction  will  be  granted  when 
there  is  adequate  remedy  at  law ;  30  L.R.A.  702,  on  injunctions  against  judgments 
for  erroneous  rulings  and  decisions;  30  L.R.A.  798,  on  injunctions  against  judg- 
ment obtained  by  mistake  of  law;  31  L.R.A.  33,  on  negligence  as  cause  for  injunc- 
tions against  judgments;  9  L.R.A.(N.S.)  524,  on  loss  of  defenses  by  reason  of 
negligence  or  unskilfulness  of  attorney  as  ground  for  enjoining  judgment. 

7  AM.  DEC.  705,  LASPEYRE  ▼.  McFARLAND,  4  N.  C.  (TERM  REP.) 

187. 
Title  necessary  to  maintain  trover. 

Cited  in  Russell  v.  Hill,  125  N.  C.  470,  34  S.  E.  640;  Barwick  v.  Barwick,  33 
N.  C.  (II  Ired.  L.)  80, — holding  title  and  possession  or  present  right  of  posses- 
sion necessary  to  maintain  trover;  Vinson  v.  Knight,  137  N.  C.  408,  49  S.  E.  981, 
holding  that  plaintiff  must  allege  and  show  title  to  maintain  trover;  Boyce  v. 
Williams,  84  N.  C.  275,  37  A.  R.  618,  holding  title  in  third  person  good  defense  to 
action  for  trover. 

Cited  in  reference  notes  in  17  A.  D.  43,  on  what  is  necessary  to  maintain  trover; 
1  A.  D.  585,  on  right  of  property  necessary  to  maintain  trover;  28  A.  D.  708,  on 
property  and  possession  necessary  to  maintain  trover. 

Cited  in  note  in  23  A.  D.  685,  on  property  and  possession  sufficient  to  maintain 
trover. 

7  AM.  DEC.  70«,  WIIXIAMS  ▼.  SHAW,  4  N.  C.  (TERM.  REP.)    It7. 
What  amounts  to  Inreach  off  covenant  for  quiet  enjoyment. 

Cited  in  Morgan  v.  Henderson,  2  Wash.  Terr.  367,  8  Pac.  491,  holding  that  ac- 
tion for  breach  of  covenant  for  quiet  enjoyment  only  lies  for  hostile  assertion  of 
title  better  than  covenantee's;  McAlester  v.  Landers,  70  Cat.  79,  11  Pac.  505,  hold- 
ing recovery  in  trespass,  breach  of  covenant  for  quiet  enjoyment. 

Cited  in  reference  notes  in  10  A.  D.  746;  20  A.  D.  158,— on  record  in  ejectment 
as  evidence  of  eviction. 
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Cited  in  notes  in  53  A.  S.  R.  120,  on  breach  of  covenant  for  quiet  enjoyment  a 
•deed;  83  A.  D.  389,  on  conclusiveness  of  judgment  against  warrantee  of  land  m 
warrantor. 

Distinguished  in  Cable  v.  Wellborn,  13  N.  C.  (2  Dev.  L.)  388,  holding  reeovci? 
of  judgment  in  ejectment  without  dispossession  not  breach  of  eorenant  for  if^ea 
enjoyment, 

7  AM.  DEO.  708,  JONES  v.  ZOIililCOFFER,  4  N.  C.  (TERM  REP.)  2isl 

Partition  of  personalty  In  equity. 

Cited  in  Weeks  v.  Weeks,  40  N.  C.  (5  Ired.  £q.)  Ill,  47  A.  D.  358,  holding  that 
tenants  in  common  cannot  have  partition  in  equity  of  personal  property  hdd 
adversely  by  third  party  till  they  recover  at  law. 

Cited  in  note  in  14  L.RJ^.(N.S.)  799,  as  to  whether  voluntary  distributioB  of 
chattel  to  life  tenant  inures  to  benefit  of  remainderman. 
lilmltatlon  over  after  life  estate  In  personalty. 

Cited  in  Howell  v.  Howell,  38  N.  C.  (3  Ired.  £q.)  522;  Saunders  t.  Gatlin,  21 
N.  C.  (1  Dev.  ft  B.  Eq.)  86;  Burnett  v.  Roberts,  15  N.  C.  (4  Dev.  L.)  81,- 
Ing  that  a  limitation  over  of  personalty  after  bequest  for  life  becofnes  a 
legal  estate  on  assent  of  executor  to  the  legacy. 
Priority  of  legal  title. 

Cited  in  reference  notes  in  26  A.  D.  396,  on  legal  title  prevailing  where  equitia 
are  equal;  51  A.  D.  424,  on  equity  not  depriving  bona  fide  purchaser  of  legal 
advantage. 

Cited  in  note  in  18  E.  R.  C.  523,  as  to  priority  between  equitable  encumbraneen 
and  as  between  person  holding  legal  title  and  one  having  an  equitable  title. 
Protection  of  bona  fide  purchaser. 

Cited  in  reference  notes  in  18  A.  D.  219,  on  extent  to  which  purchaser  for 
value  is  protected;  61  A.  D.  602,  oh  right  of  innocent  purchaser  for  vahiabla 
consideration  without  notice. 
Setting  aside  verdict. 

Cited  in  reference  note  in  52  A.  D.  398,  on  setting  aside  on  motion  verdict  not 
covering  issues  made  by  pleading. 

^  AM.  DEO.  715,  SliEIGHTER  v.  HARRINGTON,  4  N.  C.  (TERM.  REP.) 

a4». 

Personal  liability  of  executor. 

Cited  in  Oates  v.  Lilly,  84  N.  C.  643,  holding  promise  by  executor  to  pay  will 
not  revive  claim  barred  by  statute  though  executor  may  become  bound  personally. 

Cited  in  reference  note  in  37  A.  D.  37,  on  personal  liability  ot  executors  oa 
contracts  affecting  estate. 

Cited  in  note  in  15  L.RJk.  851,  on  effect  of  qualifying  words  "as  executor"  or 
''as  administrator"  in  contracts. 

7  AM.  DEO.  718,  HASIiEN  v.  KEAN,  4  N.  O.   (TERM  REP.)    ^19. 

Execution  of  power  to  direct  conveyance. 

Cited  in  Papin  v.  Piednoir,  205  Mo.  521,  104  S.  W.  63,  holding  power  to  direct, 
by  will,  conveyance  to  such  person  as  beneficiary  chose  sufficiently  executed  by 
<llrection  to  sell  her  real  estate  and  distribute  prooeeds  as  indicated. 

Cited  in  reference  notes  in  25  A.  S.  R.  901,  on  exercise  of  powera  of  appoint- 
•■lent  in  will;  65  A.  D.  405,  on  what  acts  must  be  done  in  order  to  execute  a 
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pointment  under  a  will. 

7  AM.  DEC.  726,  ALfiEN  v.  TRIMBLE,  4  BIBB,  21. 
Proof  of  signing:  by  siibKcribing  witness. 

Cited  in  Pate  v.  Joe,  3  J.  J.  Marsli.  113;  Cheston  v.  Wilson,  2  Neb.  (Unof.)  674, 
89  N.  W.  764, — holding  testimony  of  witness  that  he  recognizes  his  signature, 
knows  the  parties,  and  from  his  practice  of  not  witnessing  any  paper  not  executed 
before  him  can  testify  to  its  execution,  is  sufficient;  Bullard  v.  Wilson,  5  Mart. 
N.  S.  196,  holding  testimony  of  witness  that  he  had  no  recollection  of  giving 
notice  of  protest  except  for  memorandum  but  that  he  had  no  doubt  he  had  given 
it  competent. 
Completion  of  execution  by  sheriff  after  expiration  of  term. 

Cited  in  People  v.  Boring,  8  Cal.  406,  68  A.  D.  331 ;  Wilson  v.  Spear,  68  Vt.  146, 
34  Atl.  429;  Evans  v.  Ashley,  8  Mo.  177;  Graves  v.  Hayden,  2  Litt.  (Ky.)  61,— 
upholding  deed  made  by  sheriff  after  expiration  of  office  for  land  sold  during 
term;  Moore  v.  Williamette  Transp.  A;  Locks  Co.  7  Or.  359,  holding  that  sheriff 
in  office  when  deed  is  made  should  execute  it;  Winslow  v.  Austin,  6  J.  J.  Marsh. 
402,  on  necessity  that  sheriff  commencing  execution  of  writ  should  complete  it  at 
common  law;  Colyer  v.  Higgins,  1  Duv.  6,  85  A.  D.  601,  holding  liability  for 
sheriff's  failure  to  return  during  second  term  an  execution  levied  during  first 
term  falls  on  sureties  for  first  term. 

Cited  in  reference  notes  in  36  A.  D.  543,  705;  66  A.  D.  60,— on  powers  and  du- 
ties of  sheriff  after  expiration  of  term ;  9  A.  D.  492,  on  completion  of  sale  on  ex- 
piration of  sheriff's  term;  31  A.  D.  436,  on  power  of  sheriff  after  expiration  of 
term  to  execute  deed  conveying  lands  sold  by  him  under  execution  while  in  office ; 
12  A.  D.  302,  on  validity  of  sheriff's  deed  after  expiration  of  term  to  land  sold 
while  in  office;  27  A.  D.  395,  on  right  of  sheriff  who  has  gone  out  of  office  to 
complete  by  deed  the  execution  levied  while  in  office. 

Cited  in  notes  in  36  A.  D.  706,  on  duty  of  sheriff  after  expiration  of  term  to 
sell  personalty  levied  upon;  16  A.  D.  44,  on  power  of  sheriff  to  sell  property  and 
make  deeds  after  going  out  of  office;  76  A.  D.  84,  on  officer's  power  after  return 
day  of  writ,  by  venditioni  exponas  or  otherwise,  to  sell  property;  21  A.  D.  65, 
on  necessity  of  sheriff's  completing  execution  commenced  by  him. 
Sale  of  land  adversely  possessed. 

Cited  in  M'Connell  v.  Brown,  5  T.  B.  Mon.  479  (dissenting  opinion),  on  power 
by  judicial  sale  to  convey  interest  in  lands  held  adversely  by  others. 
Right  to  maintain  ejectment. 

Cited  in  reference  note  in  50  A.  D.  232,  on  title  necessary  or  sufficient  to 
support  ejectment. 

7  AM.  DEO.  7S1,  GREGORY  t.  BROWN,  4  BIBB,   28. 
liiabillty  for  judicial  acts. 

Cited  in  Henderson  v.  Smith,  26  W.  Va.  829,  53  A.  R.  139,  holding  notary 
not  liable  for  imperfect  certificate  of  acknowledgment  and  separate  examination 
of  married  woman  unless  he  acted  corruptly. 

Cited  in  reference  notes  in  10  A.  D.  192,  on  liability  for  judicial  acts;  15 
A.  D.  266,  on  liability  of  judicial  officers;  7  A.  D.  576,  on  liability  of  judge  for 
Judicial  acts. 

Cited  in  notes  in  18  A.  D.  440,  on  liability  of  judicial  officers  for  misconduct; 
Am.  Dee.  VoL  1.— 82. 


itiotiv««. 

—  Election  otteers. 

Cited  in  Morgan  t.  Dudley,  18  B.  Mon.  693,  68  A.  D.  735,  holding  electko 
olBcen  not  liable  for  error  in  deciding  qnalifieationB  of  Toter  unleee  they  act 
eormptly. 

—  Jmadeea  of  the  pemce. 

Cited  in  State  v.  Sneed,  84  N.  C.  816,  holding  justices  of  the  peace  liable  to 
indictment  for  corrupt  or  oppressive  exercise  of  ministerial  powers;  Hiss  r. 
State,  24  Md.  556,  holding  justice  of  the  peace  liable  criminally  for  eormptlj 
withholding  money  taken  from  discharged  prisoner;  Lester  v.  Governor,  12  Ala. 
624,  holding  justice  of  the  peace  not  liable  for  taking  insufficient  surety  on  ap- 
peal bond  unless  he  acted  from  corrupt  or  impure  motives;  Robinson  v.  Ram^, 
8  B.  Mon.  214,  holding  justice  of  the  peace  not  liable  for  judicial  act  unless 
he  acts  corruptly;  Glazar  v.  Hubbard,  102  Ky.  68,  80  A.  S.  R.  340,  39  LJLA.  210, 
42  8.  W.  11J4;  Revill  v.  Pettit,  3  Met.  <Ky.)  314,— 4iolding  jusUce  of  the  peace 
liable  in  damages  for  unauthorized  assumption  of  authority. 

Cited  in  referenee  notes  in  59  A.  S.  R.  117,  on  liability  of  justice  of  peace  lor 
judicial  errors;  24  A.  S.  R.  140,  on  liability  of  justice  of  the  peace  for  judicial 


Cited  in  note  in  19  A.  D.  490,  on  liability  of  magistrate  issuing  warrant  for 
arrest. 

Limited  in  Stone  v.  Graves,  8  Mo.  148,  40  A.  D.  131,  holding  justice  of  the 
peace  not  liable  to  dvil  suit  for  judicial  act  within  his  jurisdiction. 

—  Mayor  acting  as  jnstlce  of  the  peace. 

Cited  in  Bell  t.  McKinney,  63  Miss.  187,  holding  a  mayor  acting  as  justice 
of  the  peace  is  not  liable  for  error  made  in  good  faith  as  to  character  and  ex- 
tent of  jurisdiction. 

—  Liability  of  anretles  on  bond  of  jnstlce  of  the  peace. 

Cited  in  State  ex  rel.  Conley  v.  Flinn,  3  Blackf.  72,  23  A.  D.  380,  holding  cor- 
rupt exercise  of  judicial  powers  a  breach  of  official  bond  of  justice  of  the  peace; 
McGrew  v.  Governor,  19  Ala.  89,  holding  sureties  on  bond  of  justice  of  the  pesce 
bound  only  for  faithful  performance  of  his  ministerial  duties;  Doepfner  v.  State, 
36  Ind.  Ill  (dissenting  o|Hnion),  on  liability  of  surety  for  act  of  justice  of  the 
peace  beyond  his  jurisdiction. 

7  AM.  DEC.  7S9,  TABS  v.  HARRIS,  4  BIBB,  >•• 
Priority  between  liens. 

Cited  in  Bumham  v.  Dickson,  5  Okla.  112,  47  Pac.  1059,  giving  priority  to  st 
tachment  issued  and  placed  in  hands  of  deputy  sheriff  subsequent  to  deli\*ery  of 
execution  to  under  sheriff,  but  levied  prior  thereto;  Evans  v.  Walsh,  41  N.  J.  L. 
281,  32  A.  R.  201,  holding  that  a  tax  warrant  issued  and  delivered  to  the  collector 
before  delivery  of  fi.  fa.  to  sheriff  but  levied  subsequently  will  have  priority: 
Rogers  v.  Dickey,  6  III.  636,  41  A.  R.  204,  holding  that  between  writs  of  <L  U. 
delivered  at  different  times  to  same  or  different  officers,  without  actual  sale,  tbe 
one  first  delivered  has  priority;  Kilby  v.  Haggin,  3  J.  J.  Marsh.  208;  Gamer  t. 
Willis,  Breese  (III.)  290;  M'Broom  v.  Rives,  1  Stew.  (Ala.)  72;  Arberry  t. 
Noland,  2  J.  J.  Marsh.  421, — ^holding  that  between  execution  creditors  the  first 
levy  gives  prior  lien;  Michie  v.  Planters'  Bank,  4  How.  (Miss.)  130,  34  A.  D.  112, 
holding  if  elder  judgment  creditor  suspends  his  execution  he  loses  his  priority 
of  lien. 


Cited  in  reference  notes  in  34  A.  D.  116,  on  priority  in  case  of  several  execu- 
tions; 86  A.  D.  783,  on  priority  of  executions  against  same  debtor. 

Cited  in  note  in  21  A.  D.  344,  on  priority  of  execution. 

Distinguished  in  Charron  v.  Boswell,  18  Gratt.  216,  holding  a  fieri  facias  placed 
In  hands  of  officer  is  a  legal  lien  prior  to  subsequent  writs. 
Execution  or  attachment  liens. 

Cited  in  Collingsworth  v.  Horn,  4  Stew.  &  P.  (Ala.)  237,  24  A.  D.  763,  holding 
that  a  fi.  fa.  binds  debtor's  goods  from  time  of  delivery  to  sheriff;  Waller  v.  Best, 
3  How.  Ill,  11  L.  ed.  518,  holding  delivery  of  fi.  fa.  to  sheriff  creates  a  lien 
upon  debtor's  property  in  Kentucky;  Isbell  v.  Epps,  28  Ark.  36,  holding  justice';) 
execution  a  lien  on  all  chattels  of  defendant  within  the  township  from  time  of  de- 
livery to  constable;  Reeves  v.  Sebem,  16  Iowa,  234,  86  A.  D.  513,  holding 
execution  a  lien  upon  chattels  only  from  actual  levy. 

Cited  in  reference  notes  in  27  A.  D.  103,  as  to  time  from  which  execution  binds 
personalty;   18  A.  D.  343,  on  execution  binding  defendant's  goods  from  delivery 
only. 
lievy  of  different  writs  against  same  defendant. 

Cited  in  Million  v.  Com.  1  B.  Mon.  310,  36  A.  D.  680,  holding  officer  receiving 
several  executions  against  same  defendant  must  levy  that  first  whi^h  first  came 
to  hand. 

7  AM.  DEC.  7S5,  BUNTON  ▼.  WORLBY,  4  BIBB,  «8. 
Privileged  commanlcatlons. 

Cited  in  Mayo  v.  Sample,  18.  Iowa,  306,  holding  charge  of  crime  made  in  good 
faith  in  endeavoring  to  apprehend  criminal  not  actionable;  Miller  v.  Nuckolls,  77 
Ark.  64,  113  A.  S.  R.  122,  4  L.R.A.(N.S.)  149,  91  8.  W.  759,  7  A.  &  E.  Ann.  Cas. 
110;  Reiser  Scripps-McRae  Pub.  Co.  113  Ky.  383,  68  S.W.  467,— holding  words 
spoken  to  a  magistrate  to  start  a  prosecution  in  good  faith  not  actionable;  King 
V.  Root,  4  Wend.  113,  21  A.  D.  102,  holding  that  in  action  for  slander  in  privi- 
leged communications  the  question  of  malice  is  for  the  jury. 

Cited  in  reference  notes  in  113  A.  S.  R.  130,  on  what  statements  are  privil^ed; 
34  A.  D.  340,  on  privilege  as  to  words  spoken  in  judicial  proceedings;  123  A.  S.  R. 
645,  on  liability  for  charges  of  crime  in  pleadings. 

Cited  in  notes  in  22  L.R.A.  839,  on  privilege  as  to  defamatory  statements  con- 
tained in  affidavits  and  depositions;  28  L.  ed.  U.  S.  169,  on  privileged  commu- 
nications to  magistrate  or  grand  jury  charging  a  crime. 
Damages  for  slander. 

Cited  in  note  in  72  A.  D.  431,  on  actual  loss  and  injury  as  element  of  damages 
in  slander  or  libel. 

7  AM.  DBC.  7S7,  COM.  v.  McGOWAN,  4  BIBB,  62. 
Superiority  of  government. 

Cited  in  United  States  v.  Humphreys,  3  Hughes,  201,  Fed.  Cas.  No.  16,422, 
on  superiority  of  liens  in  favor  of  the  United  States. 
—  Running  of  limitations  against  state. 

Cited  in  Hoge  v.  Brookover,  28  W.  Va.  304,  on  effect  of  statute  of  limitations 
on  claim  in  favor  of  the  state;  Levaf^.ser  v.  Washburn,  11  Gratt.  672,  holding 
that  the  statute  of  limitations  does  not  run  against  the  state;  Com.  v.  Baldwin, 
1  Watts,  64,  26  A.  D.  33,  holding  judgment  in  name  of  treasurer  for  use  of 
the  state  not  affected  by  statute  of  limitation. 

Cited  in  notes  in  44  A.  D.  135 ;  20  L.  ed.  U.  8.  634, — on  running  of  limitations 
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against  atate;  101  A.  S.  R.  147,  on  origin  and  purpose  of  maxim,  XuUum  tempm 
oocurrii  regi;  101  A.  S.  R.  162,  on  application  of  maxim,  Nullum  tempiu  •^ 
currit  regi,  to  governmental  bodies  of  states;  26  L.R^.  451,  on  applieabiHtj  si 
maxim  Nullum  temjmB  occurrit  regi  to  acquiring  of  title  to  highway  by  pnaakf 
tion;  8  E.  R.  C.  179,  as  to  whether  lapse  of  time  can  bar  right  of  atate;  21 
A.  D.  37,  on  point  that  state  is  not  bound  by  statute  unless  expressly  naocd 
therein. 
When  statute  of  limitations  runs. 

Cited  in  Everett  v.  Smith,  62  N.  H.  386,  holding  that  statute  of  limitatioM 
does  not  begin  until  there  is  someone  who  can  sue  or  be  sued. 

Cited  in  reference  notes  in  42  A.  D.  661 ;  60  A.  S.  R.  676,— as  to  when  statote  d 
limitations  begins  to  run ;  36  A.  D.  107,  on  running  of  statute  of  limitations  what 
person  is  ignorant  of  rights;  28  A.  D.  468,  on  necessity  of  some  person  eompeioi 
to  sue  before  statute  of  limitations  begins  to  run;  62  A.  S.  R.  516,  on  effect  of 
limitation  of  actions ;  27  A.  D.  727 ;  64  A.  D.  260, — on  statute  of  limitatioBa  as 
destroying  remedy  without  impairing  right;  62  A.  S.  R.  313,  on  statute  of  limi- 
tations in  quo  warranto  proceedings. 

Cited  in  notes  in  96  A.  S.  R.  658,  on  effect  of  bar  of  limiUtions;   16  E.  R.  C. 
297,  on  statute  of  limitations  as  affecting  remedy;  39  A.  S.  R.  739,  on  statute  of 
limitations  as  acting  on  remedy  merely  and  not  upon  debt;  66  A.  D.  594,  on  stat- 
ute of  limitations  against  estate  of  decedent  before  grant  of  administratiosL 
Power  of  legislature  to  affect  the  remedy  for  existing  obligation. 

Cited  in  Davis  v.  Ballard,  1  J.  J.  Marsh.  663,  holding  that  the  legislature  has 
power  to  afford  a  remedy  retrospectively  for  a  pre-existing  right;  State  v.  Aber- 
deen, 34  Wash.  61,  74  Pac  1022,  holding  that  legislature  has  power  to  abdi^ 
statute  of  limitations  as  to  claims  of  the  state  against  municipal  corporattoas; 
Edmondson  v.  Ferguson,  il  Mo.  344,  sustaining  act  suspending  suits  and  proeeei 
against  volunteers  while  absent  from  state;  Alvord  v.  Little,  16  Fla.  168,  holdifig 
act  extending  time  and  reviving  proceeding  for  appeal  valid  as  it  affects  only  tte 
remedy. 

7  AM.  DEC.   739,  PAYNE  v.  RODDEN,  4  BIBB,  304. 
Warranty  of  title  by  Tendor  of  (battel. 

Cited  in  Bymside  v.  Burdett,  16  W.  Va.  702,  holding  sale  of  chattel  in  posses- 
sion amounts  to  an  implied  warranty  of  title;  Groodloe  v.  White,  9  Humph.  5^ 
holding  warranty  on  sale  that  person  is  slave  broken  when  made  and  statute 
starts  then. 

—  What  necessary  to  suit  on  implied  warranty. 

Cited  in  Rockwell  v.  Young,  60  Md.  663,  holding  payment  to  rightful  owner 
under  threat  of  suit  defense  against  vendor  as  breach  of  implied  warranty  of  title; 
Burt  V.  Dewey,  31  Barb.  640,  holding  recovery  of  goods  by  rightful  owner  not 
necessary  to  suit  by  vendee  on  implied  warranty  of  title;  Central  Appalachian  Co. 
V.  Buchanan,  33  C.  C.  A.  698,  62  U.  S.  App.  195,  90  Fed.  464,  holding  covenant  of 
seisin  of  real  and  personal  property  broken  as  soon  as  made. 

Denied  in  Gross  v.  Kierski,  41  Cal.  Ill,  holding  interference  with  po^sessios 
prerequisite  to  suit  by  vendee  of  chattel  on  implied  warranty  of  title. 

—  What  necessary  to  suit  on  express  warranty. 

Cited  in  Bro^vn  v.  Smith,  6  How.  (Miss.)  387,  holding  dispossesaioaii  nceessaiy 
to  suit  on  express  warranty  of  title  in  chattels. 
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AM.  1>EC.  741,  PIKE  v.  THOMAS,  4  BIBB,  486. 
'onstruction  of  coTenants. 

Cited  in  reference  note  in  86  A.  S.  R.  166,  on  construction  of  and  consideration 
:>r  covenants. 

Cited  in  note  in  18  E.  R.  C.  614,  on  independent  and  dependent  covenants. 
ieizrality  of  contracts  in  restraint  of  trade. 

Cited  in  Texas  Standard  Oil  Co.  v.  Adoue.  83  Tex.  660,  29  A.  S.  R.  690,  16  L.R.A. 
98,  19  S.  W.  274,  holding  that  extent  of  restraint  determines  legality  of  contract 
n  restraint  of  trade;  Linn  v.  Sigsboe.  67  111.  75;  Heichew  v.  Hamilton,  3  G. 
Greene,  596;  Sutton  v.  Head,  86  Ky.  156,  9  A.  S.  R.  274,  6  S.  W.  410,— holding 
ontracts  in  restraint  of  trade  in  a  particular  place  valid;  Holmes  v.  Martin,  10 
xA.  503,  holding  contracts  in  limited  restraint  of  trade  valid  if  reasonable; 
^lemons  v.  Meadows,  123  Ky.  178,  6  L.R.A.(N.S.)  847,  94  S.  W.  13,  holding  con- 
ract  between  rival  hotel  keepers  whereby  one  closes  his  hotel  unlawful. 

Cited  in  reference  notes  in  56  A.  D.  184;  29  A.  S.  R.  704;  32  A.  S.  R.  301;  33 
\.  S.  R.  221, — on  contracts  in  restraint  of  trade;  31  A.  S.  R.  247,  on  what  are  con- 
racts  in  restraint  of  trade;  43  A.  D.  96;  49  A.  S.  R.  789, — on  validity  of  con- 
tracts in  restraint  of  trade;  63  A.  D.  384,  on  validity  of  contract  in  general  re- 
straint of  trade;  61  A.  D.  748,  on  validity  of  agreement  in  partial  or  limited  re- 
straint of  trade;  39  A.  S.  R.  465,  on  contracts  in  restraint  of  trade  without  limi- 
tation as  to  territory;  63  A.  D.  385,  on  validity  of  contract  in  reasonable  re- 
straint of  trade;  32  A.  S.  R.  748,  on  reasonableness  and  validity  of  contracts  in 
restraint  of  trade;  63  A.  D.  385,  on  necessity  for  consideration  in  contract  in  re- 
straint of  trade;  18  A.  D.  403,  on  validity  of  contract  prohibited  by  statute. 

Cited  in  notes  in  31  A.  D.  122;  22  L.  ed.  U.  S.  316,— on  contracts  in  restraint  ol 
trade;  8  L.R.A.  469,  on  contracts  in  partial  restraint  of  trade;  92  A.  D.  752;  6 
E.  R.  C.  461, — on  validity  of  contracts  in  restraint  of  trade;  4  L.R.A.  165,  on  va- 
lidity of  contracts  in  partial  restraint  of  trade;  1  L.R.A.  458,  as  to  extent  of  pro- 
hibition in  contracts  in  restraint  of  trade. 

7  AM.  DEC.  746,  GUTHRIE  v.  WIOKLIFFS,  4  BIBB,  541. 
I>i8cretion  of  Jury  In  allowing  interest. 

Cited  in  West  v.  Patrick,  1  J.  J.  Marsh.  96;  Marshall  v.  Dudley,  4  J.  J.  Marsh. 
244, — holding  allowance  of  interest  on  a  judgment  discretionary  with  jury;  Cog- 
well  V.  Lyon,  3  J.  J.  Marsh.  38,  holding  allowance  of  interest  discretionary  with 
jury  on  eviction  of  vendee  in  possession ;  Brown  v.  McCleland,  1  A.  K.  Marsh.  43, 
holding  allowance  of  interest  on  agreement  to  pay  in  property  discretionary  with 
jury ;  Stark  v.  Price,  5  Dana,  140,  holding  instruction  for  interest  on  undertaking 
for  property  erroneous  as  its  allowance  is  discretionary  with  jury. 

Cited  in  note  in  61  A.  D.  277,  on  allowance  of  interest. 

Cited  in  reference  note  in  44  A.  D.  200,  as  to  when  interest  is  allowable  in  discre- 
tion of  jury. 
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